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OT3bIB BEAYIIEA OPTAHU3ALIUU
DeaepanbHOro rocy1apcTBEHHOro GI0KeTHOT0 06Pa30BaTe/IbHOTO
yupexaeHus Bbicmero oopasopanus «Cankr-IlerepOyprexmii
roCcyJapCcTBeHHbIH YHHBEPCHTET» HA JHCCEPTALHIO
E.I'. Toranenko «Cnenuaau3auus H yHHPHKALHS UHBHIHCTHIECKOT0
NnpoueccyajibHOro NpaBa», NpeACTABIECHHYIO
Ha COHCKaHHe YYeHOH CTeNeHH I0KTOpPa IOPHIHYECKHX HAYK
1o crnenHaabHOCTH 5.1.3 YacTHo-npaBoBbie (WHBHIHCTHYECKHE) HAYKH

[lepexxnBaeMblii COBPEMEHHOM OPHAMYECKOH HAYKOH IIEPHOIT MOXKHO
OXapaKkTepu30BaTh, B TOM 4YHCJe, KakK IMEepHoJ OypHOro pa3sBHUTHA Kak
O0IIETEOPeTHYECKOM, TaK ¥ OTpacieBol cHcTeMaTHKd. HoBBIE SKOHOMHYECKHe
YCIOBHSL M «B3PBIBHOE» pa3BUTUE 3aKOHOJATEILCTBA OOHAXKMIIM HEJOCTATKH
COOPMUPOBAHHBIX B COBETCKHM TEpHOJ METOIONOTHYECKAX  MOIXOJOB.
OO6HOBNIEHNE TIOHATHIHOTO anmapaTa, CTPeMIIEHHE OCMBICIUTE HOBBIE TEHISHITUY
Pa3BUTHs 3aKOHOJATE/IbCTBA M MPAKTUKHU, aTh UM TEOPETHYECKOEe 0OOCHOBaHUE
MO0 110Ka3aTh HEOOXOMMMOCTL OTKA3a OT HEKOTOPHIX U3 HHX M MHOTOE APYroe
CTajlo 3aJa4eld COBPEMEHHOM IOpPUANYECKON Haykd. HayuHas MBICIb HIET HOBBIE
KPUTCPHU 7l OUEHKH TeX SIBICHHM, KOTOpPhIE YK€ HU3MEHWIH M TPOHOJDKAIOT
H3MEHATH NpaBOBYIO cucTeMy Poccuu. K unciny Takux siBlIeHHME OTHOCSTCS, B TOM

4MCre, CHeUMalu3alkid M yHH(QUKALMs [paBa, CTABIIAE B Pa3HBIX OTPACIIAX
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IIpaBaMu KITHOYEBbBIMH BEKTOpaMH COBCPIICHCTBOBAHHUA IIpaBOBOI'O
peryiaupoBaHHS.

I'paxknanckoe mpoleccyalbHOE NMPaBO HE MOTJO OCTAThCSH HE3aTPOHYTHIM
3TUM Tnpoueccom. K TpagummoHHO nebaTHpyeMBIM BONpOCaM O IIOHATHH
IpakIaHCKOro Ipolecca B acleKTe BKIOYEHHS B €ro CHCTeMY apOMTpa)KHOTO
IpolLecca, TPETEHCKOro pa3dupaTenbCcTBa, HeCy1eOHBIX GOPM 3aIUTHI, H CHCTEME
rpa’kIaHCKOTO IIPOLECCyaTbHOr0O MpaBa J00aBHIMCh HOBBIE B CBA3H C BOIIPOCaMH
«CaMOOTIpeNieIeHUs»  aJAMMHUCTPATUBHOTO  CYJONPOM3BOACTBA M T.I.
CocrosBmasicss B Hagane 21 Beka KOOW(pUKAIMs TPaKIAHCKOTO M apOHTPaKHOIO
MPOLECCYallbHOTO  3aKOHO/ATEbCTBA, peopMa CUCTEMBl MPUHYAMUTEIBLHOrO
UCIIOJIHEHHST M 3aKOHOJATECNIbCTBA O TPETEHCKOM pa3dHMpaTesbcTBe, MPHUHATHE
Komexkca P® 006 agMMHHCTPaTHBHOM CYHOIPOM3BOACTBE M T.I. CTalH
JIOIIOJIHUTEJIbHBIMHU UMITyJIbCAMH K NIEPEOCMBICIICHHUIO CTaBLIUX
001IenpHU3HAHHBIME IIOCTYJIATOB M KPUTEPHUEB.

WU, koneyno, OypHO pa3BHBalOIasCs INpPaKTHKa 3aCTaBHJIa ITO-HOBOMY
3By4arb MpoOJIEeMBbl B3aMMOOTHOLICHHS MATEPHUAIBHOTO M IPOLECCYaTLHOIO
IpaBa, aJICKBaTHOCTH MPOLECCyabHON (HOpMbI criocobam 3aluThl CyObeKTHBHBIX
NpaB M MHTEPECOB CYOBEKTOB TIpPaXJAHCKOro 000poTa H YCIOBHSAM HX
OCYIIECTBIEHUS.

[Touck coBpeMEHHOro «IHMI@» TPaKAAHCKOrO MPOIECCYATBHONO IpaBa
IPOTEKAET B KOHTEKCTE OOpETEeHHUsI KPUTEPUEB M MPEANOCHLIIOK CIEeIHalIn3alul |
yHH(HKaW¥ [pPaBOBOTO DPEryJMpPOBaHMs IEATEIbHOCTH CyJa M apOHTPaKHOIO
cyna. B nuccepramuu E.I'. TTotaneHko cripaBeaiMBO OTMEYAETCS, H HAM OCTAETCS
K 3TOMY TOJBKO IPHUCOCOHMHHUTBHCA, YTO CHENUANM3alus U YHUODUKAIUS UMEIOT
obuiee OCHOBaHME — IOTpeOHOCTE B 3()dEeKTHBHON CcynebHOM aeaTenbHOCTH
(Haubonee mONHOE JOCTH)XKEHHE LENH TIPaXIaHCKOTo, apOMTPaKHOIO H
aIMUHUCTPATUBHOI'O CYIOIPOU3BOJCTBA) 3a CYET KOMIUIEKCHOIO, IIOJHOTO H
HENIPOTHUBOPEYHBOIO  IPABOBOrO  peryiaupoBaHus (MOJIOKEHHE HOMeEp 3,
BBIHOCMMOE Ha 3amuTty). ITostoMy obpamenune x npobneme oObekta, GopMm u

METOJO0B CHNELHANM3alMd M YHH(QUKAUWK, UX OOLICPAaBOBBIX OCHOBAHHH M
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MPEANOCHIIOK, PU3HAKOB U BUJIOB CHENHATBHBIX HOPM, B3aMMOCBSI3EH obmielt u
CrelLMaIbHbIX HOPM M T.J. ABIACTCA, HCCOMHEHHO, ONTPaBIaHHBIM H aKTYaIbLHEIM.

Crnenmyer mpsMO NPU3HATH, YTO B 3TOM OTHOLIEHWH HayKa rpaKAaHCKOTO
mpouecca B JAOATY IHeped 3akoHogarteneM. Kak mnpaBuno, HCCIeNOBaTeNH
OCMBICITMBAIOT ¥ KOMMEHTHPYIOT T€ IpOSBICHUS TEHICHLUMH Crelualu3aluy M
yHU(UKALKMK, KOTOpbIE yXe HallId CBOE BOIUIOLICHHE BO BHOBb NPHHUMAEMBIX
3aKOHOJATENLHBIX aKTax, MpU4YeM, KaK IPaBUJIO, MO YTJIOM 3pEHHUs OTACIIBHBIX
HHCTUTYTOB. HO KOMILIEKCHOTO MCCJIEHOBAHUS CHElHMaNU3alMd U yHU(HKAIUH
IPaBOBOrO pEryJMpPOBaHHs JeATEeIbHOCTH CyJa M apOMUTpaxKkHOro cyna IO
PacCMOTPEHHIO MOACYAHBIX UM IPAKIAHCKHX ¥ aJMUHUCTPATUBHBIX M M. JCIT KaK
TEHJEHLMHA  Ppa3BUTHsS IpaBa, BKIIOYAIOIIET0  HCTOPUYECKOE  H3y4YCHHE
CTAHOBJIEHMs] U Pa3BUTHs LUBUIMCTHYECKOrO NPOLECCYAIbHOro IpaBa B paKypce
BIMSHHUS HA HEro MpOILECCOB CleNWaiu3alid M yHH(QUKAIMH, PACCMOTPEHUS
IPaBOMHTEPIPETALMOHOW ¥ IPABONPHMEHUTENbHOH (OpM  CrenHanu3aiuy,
oGocHOBaHKs (OpM YHH(UKALMM, WX HETAaTMBHbIX IIOCIEACTBHH H T.A. 10
nossiaedus pabotsr E.I. Ilortamenko He Obino. JTOMY, MpaBaa, eCTh CBOE
00ObsSCHEHWE M ONpaBJaHWE: pa3BUTUE 3aKOHONATEbCTBA MPOMCXOAHMT CTOJb
Xa0THYHO M CTPEMHTENBHO, 4TO pa3paboTka TAaKMX KOHIEMIMH Ype3BbIYaiHO
3aTpyaHeHa. Ho Hayka He MOXKET OTMaxHyThCS OT OOBEKTHBHO CyLIECTBYIOIISH
NOTPeOHOCTH B HCCIIEOBAaHMM W TMOCTPOEHHMH KOHIIENLIHH CHCTEMaTH3allud H
yHUGDHUKAIMKA PEraMeHTOB IPOLECCyalbHON IeATEbHOCTH, II03TOMY MOSABICHHE
npencraBieHHod Ha 3amuTy auccepraudud E.I'. IlotaneHko ciexyeT TOJIbKO
NPUBETCTBOBATb.

TakuM 06pa3zoM, MOXKHO C IIOJIHOW YBEPEHHOCTHIO TOBOPUTH O HECOMHEHHON
aKTyaJlbHOCTH TeMbl, u30pannHoit E.I'. IlotameHko 1ni  JAOKTOPCKOro
IHCCEPTaMOHHOTO UccieoBanus. OHa HarIsIHO MPOAEMOHCTPUPOBaHA B LIETH U
3ajade ucciaenoBanus (cTp. 9-11 pabotsi).

Pa6ora cocroutr u3 Beenenwms, 5 rnas (20 maparpadoB), 3aKiIrOYeHHS,
oubmuorpaduyeckoro crnucka, oobeM padoThl (BKIHOYas CIIMCOK HUCIIOIb30BaHHBIX

HMCTOYHHMKOB) 576 CTpaHHII.



PaboTa HamMcaHa 10 [POAYMaHHOMY IUIaHy: OT  TEOPETHKO-
METOI0JIOrMYECKOr0 aHaIM3a clenuanu3andd W yHubukauuu npasa (riasa 1)
gyepe3 HCCIeJ0BaHHE HCTOPHH 3THX SIBICHUH B OTEYECTBEHHOM TIpa)K1aHCKOM
npouecce (riaasa 2) K mpeaMeTHOMY (B OTIENbHBIX IllaBax 3 H 4) H3YYCHHIO
cnenpanu3andd M yHuHKauMH. 3aBepimiaer paboTy IjaBa, MNOCBSIIEHHAs
MpaKTHYEeCKUM  ACMeKTaM  KOHLENIWM  CIeNMalM3alud W yHAGQHUKALUH
[IMBHJIMCTHYECKOr0 MPOLECCYaIbHOIO IpaBa.

B 1eHTpe IMepBOH TIJIaBbl HAXOJATCS OOLIETEOPETUYECKHE aCHEKThI
npo6nemsl. E.I'. TToTanmenko Ha OCHOBE TPYIOB TEOPETHKOB MpaBa GOPMYyIUpYyeT
MOHSATHE CIELHATH3aluH 1 yHH(DHUKAMK NpaBa, PacKpblBaeT X GOPMBI ¥ METO/IBI,
MOKa3bIBae€T, YTO OHHM SBJISIOTCS 3aKOHOMEPHBIMH  B3aWMOCBS3aHHBIMH
mpoleccaMd pa3BUTHs [paBa. B mocnenHeM naparpade pacKpbiBaeTCs poIlb
CrelHUaIu3aliy ¥ YHUQUKAIWK B Pa3BUTUH LHUBUIMCTHYECKOIO MPOIECCYaTbHOIO
mpaBa. ABTOp IPOBOAMT OY€Hb MHTEPECHBIH W yOeIHTEIbHBIH aHalu3 IOHATHH
(kaTeropuii), J0Ka3biBasi BXHOCTh MX TOYHOTO M aJ€KBATHOIO Pa3sMEXEBaHMS.
Peur wAeT, B YAacTHOCTH, O COOTHOLICHHH TEPMHHOB «yHHQHUKaLUs» U
«MHTETpalMs»,  «aAddepeHIHaNUsI» W «CHeNHAIM3aUMsg»,  CYIIHOCTH
«TapMOHHM3aIMH» IIpaBa, KOTOPYIO HEOOXOAMMO OTIMYaTh OT «yHH(MUKAIMH».
OcoOBlif MHTEpec INpeACTaBIsSeT HCCleJOBaHWE IPUYUH IOSBJICHHS OOLIMX H
crenuanbHeIX HOpM (cTp. 78-82), wHccinenoBaHHEe BHEIIHUX W BHYTPEHHHX
NpeANnOoChEIIOK Clienyalii3aliy U yHH(bHKa[IHH.

BTopas riaBa paboThl MOCBSIIEHA MCCIIEIOBAHHIO HCTOPUYECKHX ACIIEKTOB
clenMaM3alyiy U yHU(PHUKAIMA OTEYeCTBEHHOIO I'PaKJIaHCKOTO MPOLeCCyallbHOTO
npasa.

Tperbss rnaBa TOCBSIIEHA CHENUAIW3alUM KaK MPOLECCY Ppa3sBUTUA
LIMBHJIMCTHYECKOTO  IPOLECCYAJIbHOTO  MpaBa.  AHalW3Wpys  CYIIHOCTb
ClelUalbHOM HOPMBI M €€ B3aMMOOTHOIIEHHS ¢ OOIIeH, aBTOp MPUXOAUT K
yOeIUTEeTHbHOM BBIBOAY O TOM, YTO IPaBOBOE PEryJMPOBaHHE MBUIUCTUYECKHX
NpPOLIECCYAIbHBIX OTHOLIEHHWM Ha 3JEeMEHTapHOM YPOBHE OCYINECTBIAETCH

KOMIIJIEKCAMH IIpOLECCYAIbHBIX HOPM, Oﬁ'bCI[HHCHHI)IX CHCTEMHBIMH CBA3AMH H
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JICUCTBYIOMUMH COBMECTHO (CTp. 179). OcoOblii MHTepec MpencTaBiseT BTOPOi
naparpa) 3To# IJaBbl, B KOTOPOM PAaCKPBIBAIOTCS BHUABI CHEUHATLHEIX HOPM, HX
reHesuc (IpeaMeTHas crenuanu3anus — ctp. 197 u manee) ¥ pois (ctp. 199-202 u
Ap.), a TaKKe TpeTud maparpad), MOCBALIEHHBIM TONKOBAaHHIO Kak (opme
cnenuanusanuu. Kak ¥ B nepBoii rinaBe paGoTel, aBTOp 00eCreUnBaeT rayboKyo
MOHATHHHYIO TPOpaboOTKy BONpPOCA, PACKPhIBash COOTHOIUIEHME TOJIKOBAHUS U
KOHKpeTH3auuu npasa. Henb3s He oOpaTHTh BHMMaHHe Ha MATHIM maparpad, B
KOTOPOM IMpPE/CTABIEHO ybOeIuTenbHOe UCCIeOBAaHHE OCHOBAaHUM M (akTOpOB
crenMau3auu

B 4erseproii rmase E.I'. Iloramenko o6Gpamaer cBoe BHMMaHHe Ha
YHHHUKAIHMIO KaK IPOLECC Pa3sBUTUSA IUBUIMCTHYECKOrO TIPOLIECCYaTbHOTO [IpaBa.
B Heli wuccnenyercs ¢eHomeH oOMX HOPM B CHCTEME TIpakKAaHCKOTO
MPOIIECCYalpHOr0 NpaBa, NPOAOJDKAETCS Ha4aThblii B NpeAbIAYLIEH IIaBe aHaIH3
B3aMMOCBsi3ed  ((yHKIMOHATPHON M CyOOpAMHALMOHHOM) Mexay obmed u
CrelHaJbHOW HOPMaMH, JAeTcsl MOHSATHE (GOPMBI YHU(DHUKAIMH H BhIABIAIOTCS
TaKOBbIE, HaKOHELl, PACKPhIBAETCS 3HAYCHHUE M OCHOBAHUs YHH(DHUKANUHU (TpeTHUH
naparpad) u ee npeensl (4eTBEpTHIN maparpad).

B mocnenued rnaBe aBTOp COCPeIOTOYMBAET B3IJIA[ Ha NPAKTHYECKHUX
aCHeKTax KOHIENIMH CHeNUalu3alid ¥ YHHQHKAIMH LMBUIMCTHYECKOTO
npoueccyanbHoro mpasa. OHa JIOrMYHO paszenieHa Ha Tpu maparpada, KaxIabli u3
KOTOPBIX MOCBSILEH COOTBETCTBEHHO ONTHUMH3ALMH IPaXX1aHCKOT'0
IIPOLECCYalIbHOTO, apOMTPaXKHOrO  IPOLECCYyabHOTO  3aKOHOJATeIbCTBA H
3aKOHOJATENIbCTBA 00 aIMMHUCTPATUBHOM CYIOIPOU3BOJICTBE.

B cootBercTBuu ¢ nocraBieHHbIMHA 331adamu E.I'. TToTameHKo BBIHOCHT Ha
3alllUTy  TOJIOKCHHUA, XapaKTepHU3YIOLIMeCs HECOMHEHHOM  HOBH3HOH W
apryMEHTHPOBaHHOCTHIO. [ToaraeM HE06XOAMMBIM BBICKa3aTh MOMAEPKKY TaKUM
U3 HUX KaK:

- CHeuuanM3alus ¥ yHHM(QHKaUs eCTh MapHble SBJIEHHS KadyeCTBEHHOIO

Pa3sBHTHA MPOLECCYAIILHOIO IIpaBa (MOJI0XKeHne HoMeD 2),



- CeHuaNu3alus U YHHQUKALKA UMEI0T 0OIMM OCHOBaHHEM MOTPEOHOCTh
B 3 (PeKTUBHO# Cy1e6HOM esTeNbHOCTH, U 3TO 00LIee OCHOBAHHE 00YCIOBINBAET
CAHHCTBO IPOLECCOB CrielHanM3aluy U yHudukanuu. OQHOBpeMeHHO mpu obIeM
OCHOBaHHMH OHM UMEIOT pa3sHbIC BHEIIHHWE IPHYHHBI ([10JIOKEHHE HOMED 3 ),

- B OCHOB€ 00pa30BaHMs B CTPYKTYPE UBUIMCTHYECKOTO MPOLECCYATLHOTO
NpaBa  MHCTUTYTOB, OOBLEJHHEHHH  HHCTHTYTOB, MOHOTpAciIed  JIEKHT
nuGdepeHIMOHHO-HHTErPALIMOHHBIN TIPOLIECC CTPYKTYPHOrO pa3BUTHsS IIpaBa
(monoxxenue Homep 4),

- HeoOXOoOMMO OTrpaHHYMBATh CHELMATbHBIE HOPM OT Xy6GIMpYIOMIHX
IpOLECCyanbHBIX HOPM C Dojiee y3KUM 0OBEMOM, CONEpIKAIUXCs, Yalle BCETO, B
MaTepHalIbHBIX MPABOBBIX HCTOYHUKAX (TI0JIOKEHUE HOMED 6),

- 0 Ki1accu(UKalUK CIeNUATbHbIX HOPM HA JOMOJHSIONINE H UCKITIOYAOIIIHe
M XapaKTepe HX CBfA3M (KOOPIWHAIIMOHHONH H CyOOpOMHALMOHHOM) c obmiei
HOpMO¥i (110J10KEeHne HoMep 7),

- O HEOJAMHAaKOBOM 3HAa4Y€HHH pa3IUYHBIX GopM (IPaBOTBOPYECTBO,
TOJIKOBaHHE, IPUMEHEHHE) Pean3alliy ABICHUM CHelMaIU3aluid ¥ yHUDUKAIKuH
(monoxenue Ne 9),

- 0 HEOOXOJMMOCTH BBEJCHHUS B CHCTEMY KaTE€rOpHi FOPHUIAMYECKON HayKH
MOHATHS NPOLECCYAJIbHOr0 IPaBOBOr0 KOMILJIEKCa KaK COBOKYIHOCTH OOILIEH H
ClricoHaJIbHBIX HOpM, a TaKxKe CIienuralbHBIX HHTEPIPETAllHOHHEBIX H
MHIUBU/TyaJIbHBIX IPOLECCYaTbHBIX MONM0XKEHUH (momoxxeHne Ne 11).

Henb3s He npu3HaTh, 4YTO paboTa BHIMOJHEHA HAa  BBICOKOM
00IIETEOPETHYECKOM YPOBHE. 3HAKOMCTBO CO CIIHCKOM JIATEpaTyphl yOexIaer,
4TO aBTOp IIyOOKO BJIaZeeT MOCTH)KEHHSIMHM OOLIEH TEOpHHM IpaBa, HA OCHOBE
KOTOpBIX M OJHOBPEMEHHO pa3BHBas KOTOpble Ha OTPAcjI€BOM YPOBHE OH H
OCHOBLIBA€ET CBO€ JOKTOPCKOE HCCIIEIOBAHHE.

Pazymeercsi, BbICOKMI Hay4dHbIif ypOBEHb AMCCEPTALMH OOYCIOBIMBAET €€
TMOJIEMHYHBIH XapakTep (YTO0 OMHOBPEMEHHO SBIISIETCS CIEICTBHEM 3TOTO YPOBHS).

1. B KxauecTBe memM WHCCliefOBaHHMsS aBTOp 0003HAYMI OOGOCHOBaHME

HETNPOTUBOPEYHBON KOHIIETIHH CIeLUATU3aALUHA " YHADUKALHHA
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MBAIMCTAYECKOr0  TMPOLECCYalbHOro INpaBa Kak  MapHbIX  [POLECCOB
KaueCTBEHHOI'O OTPAcIeBOr0 PasBUTHS, MO3BOJSIOMIEN MOBBICUTE 3)(HEKTUBHOCTD
NPAaBOBOTO  pEryJIMpPOBaHUA  IMPOLECCYalNbHBIX  OTHOILICHHH  3a  CHET
c6aTaHCUPOBAaHHS COBOKYIIHOCTH DETYJIATOPHBIX CPEICTB M obecnedeHus HX
opraHu4Horo aeictus (ctp. 9-10).

B Ha3Baumu TOCHegHell I71aBbl pabOTHl ABTOpP 3aKOHOMEPHO YNOTPEOHI
CIIOBOCOYETaHHE «KOHIIEMIHMS CIENHATH3alid U YHHQUKaUKMK». 3aKOHOMEPHO
IOTOMY, YTO, MOJBOAS HTOT HCCIEAOBAHHWIO, 3Ta IJlaBa M [pU3BaHa MOKa3aTh
pe3yabTaThl Hay4HBIX pPa3pabOTOK aBTOpa, T.€. IMOKa3aTh €ro KOHLEMLHUIO «B
NeACTBUM», NPOJEMOHCTPUPOBATh, KAKUMH JIODKHBI OBbITh pe3yJbTaThl €e€
peayid3almH.

OIHOBpPEMEHHO B Ha3BaHUAX NaparpadoB 3TOW IJIaBbl aBTOP HCIONB3YeET
JPYroif TEPMHH — «ONTHMHU3aUU®». W 9TO TOXKEe BBIIVIAAMT Hecay4yaiHbM. Komu
crenuanu3anus ¥ yHHOHMKAHMs UMEIOT obliee OCHOBaHHE — IOTPeOHOCTh B
3 GeKTUBHON CyneOHOM NeATeTbHOCTH, TO OJHHM H3 pe3ylbTaToB 3THX
TPOLIECCOB JIOJDKHA SIBJISTHCS MMEHHO ONTHMH3allis 3aKOHOAATENbCTBA, YTO H
MO3BOJIAT  CHEIaTh  OTIpaBJIeHHe  MpPaBOCYAWss IO  TPaXIAaHCKUM H
aJIMMHUCTPATUBHBIM AenaM Gonee 3pGexTUBHBIM. [IpyrumMu cioBamMu, pean3alus
aBTOPCKOM KOHIIENIIMK [O/DKHA TPUBECTH K ONTHMH3AIMHM 3aKOHO/ATENbCTBA,
KaKoBas — ONTHMM3alus — OyaerT oTpaxaTh KauyeCTBEHHBIH MTOI Hay4HbIX
IIOMCKOB, ITPEICTABIEHHBIX B IUCCEPTALIUH.

Ho Takoii ¢puHan Hay4yHOTO UCCIIeIOBaHHs TPeOyeT OT aBTOpa MPEII0KUTE B
cocTaBe  pa3paGOTaHHONW  KOHIENMUMA  CHENHaM3aldd W yHHQHUKanuy
«M3MEpHUTENIN» 9TOM ONTHMHM3ALMH, T.e. BKIIOYHTH B Hee OOOCHOBAaHHBIE
MHMKATOpPbl, IO KOTOPBIM KM OLIEHEHO COBPEMEHHOE COCTOSIHHE IIPaBOBOIO
peryJMpoOBaHus, a TakKe HOJDKHO OLIEHMBAaThCa Oyimyinee cocTosHHE — TO,
KOTOPOI'0 MOMOXKET JAOCTHYb IPaKTUYEeCKOe NMPETBOPEHHE B 3aKOHOTBOPYECTBE M
IPaBOMHTEPIPETAIIMOHHON eSITeIbHOCTH NIPEIOKEHHH aBTOpA.

MMeHHO 3/1ech 1 0OHapyKUBaeTcs «ciaaboe 3BeHO» PabOThIL.



Kak Oyzner mokasano naree, BMECTO pa3pabOTKH 3THX MHIMKATOPOB 4BTOP
4acTO TO3BOJIIET ceDe OLEHOYHBIE XapaKTePHCTHKH  «3(Q(EKTHBEH —
He3(hQEeKTUBEH», «IOCTATOYEH—HENOCTATOUEH» 6e3 Kakoro-imbo o6O0CHOBaHUS,
4TO He [03BOJISET HH COIIaCUTLCS ¢ HUMH, HH OCITOPHUTD HX.

I.L1. B nsATOM mNONOKEHMH Ha 3aUTY, MOOCBALIEHHOM YTOYHEHHIO
obliepacnpocTpaHeHHOH — KIacCH()MKAUMH  MpOLECCyalbHBIX HOPM, aBTOD
YTBEpP)KJAeT, 4YTO €IMHHYHBIE IpOIecCCyalbHble HOPMBI C KOHKPETHBIM
coaepxkanueM, cpeau Kotopbix cT. 59, 60 I'TIK, He aBIArOTCS HH OOIIHMMH, HH
CIeNHAbHBIMA ¥ MMEIOT HU3KYIO 3 (deKTuBHOCTE. Ecnu cama aTpulbyius JaHHBIX
HOPM B TOW KIacCH(UKALUH, KOTOPYIO TpejiaraeT aBTOP, HE BBI3BIBAET
BO3PKEHHUH, TO YTBEPXKAECHUE, YTO HOPMbI 00 OTHOCHMOCTH M JOIYCTHMOCTH
JI0Ka3aTeNbCTB UMEIOT HHU3KYI0 3(P(GEeKTUBHOCTh CTaBAT B TYmHK. YTO BooOIIe
ClleAyeT NOHUMATh 10 3G (GEKTUBHOCTEIO HOPMBI 00 OTHOCHMOCTH J0Ka3aTeIbCTB
¥ HOPMBI O JOMYCTHUMOCTH JI0Ka3aTe/lbCTB, €CIIU MepBas MOCBAIIeHa TpebOBaHHIO
CBS3H MEKIY COJEepKaHUEM Jl0Ka3aTenbCTBa (MHpOpManmeil) u GaKkToM mpeamera
JOKa3bIBaHMS, a BTOpas sBiseTcd OinaHkeTHoi? HemocpencTBeHHO eIMHUYHBIM
HOpMaM IMOCBSAIICHBI PacCyKIE€HHs aBTopa Ha cTp. 184-186, omHako KpuTepHu
3G (EeKTHBHOCTH TaKMX HOPM Ha HUX He NpPHUBEIEHbl. B MTOre 3T0 yTBEpKICHHE
«TOBHCAET B BO3AyXe» — HHKAKOro OOOCHOBAHWS YTBEPKAECHHS O HH3KOM
s¢dexTuBHOCTH B paboTe HET (B TOM 4nCIIe U Ha cTp. 386).

1.2. Ha crpanune 200 aBrop kputukyer cr. 186 I'TIK: «B rpaxmanckoM
MpoLecCe IPOBEPKa IOJIOKHOCTH J0Ka3aTelbCTBA NBJISIETCS IPAaBOM, a HE
0053aHHOCTBIO CyJa», YTO «HA NPAaKTHKE MPHBOAMT K Maiod 3(P(EeKTHBHOCTH
3asBJIEHUS] O TOMJIOKHOCTH JI0Ka3aTelbCTBAa KaK IMPOLECCyaIbHOTO CpECTBa,
00eCreyrBAalOIIEro INpaBUIBLHOE PACCMOTPEHHE cropa». HMKAaKuX pe3ylbTaToB
0000IIEeHHsT NPAaKTUKH HpH 3ToM B pabore HeT. Ilo3TOMy MBI JHIIEHBI
BO3MOXHOCTH 3MIIMPHYECKH [IPOBEPUTh YTBEpPXKICHHWE aBTOpa O MalloM
3G pEeKTHBHOCTH U MOHATH, KaK aBTOp ee u3Mepui. Ho 31o emre nonbexsl. ['1aBHoE
— HEBO3MOXXHO MOHSATh, YTO Takoe «Majasi 3(QPeKTUBHOCTE» M B YEM MOTJIA OBl

BbIpaxKaTbCs «0OsbImast (1M 60bIIAS ) 3Q(HEKTUBHOCTE) 3TOM HOPMBL. B HTOre
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34€Chb ABTOpP BBIABHIACT YTBEPIKACHHUA, C KOTOPBIMHA HEJIb3Ad HHA COTIACHTBCHA, HH
IOCIOPUTh. JTO B 3HAYUTEIbHOW CTENECHM JIMIIACT LEHHOCTH CHEIAaHHBIC MM
IPEIIOKEHHS.

OTCYTCTBHE OCHOBAHWI y TIPUBEIEHHBIX YTBEPXKIEHUH 00 3P (HEKTUBHOCTH
HopwMel cT. 186 I'TIK o6ycnoBniBaeT HemOCTaTKM CAENaHHBIX Jalee IpeaIoKeHH
10 ONTHMH3ALUH. ABTOP yKa3biBaeT: «YUTOOBI YyCTpaHHTh YKa3aHHYIO IpoOieMy
TpeOyeTcs CIIOXKHOE CHCTEMATHYeCKOe TOJIKOBAaHUE, HAllpaBIEHHOE Ha BBIPAOOTKY
JNOMOJHAIOIMIMX  [PABOMOJIOKEHUH» U CChUIAeTCsl  Ha  ONpeNeeHHe
Koucrutyrmonnoro Cyna P®, xotopsrit B onpenenenud Ne 3016-O ykasam, 910
«HaJIelIeHHe CyJa NpaBOM IPOBEPKH 3asBJICHHS O MOMIOXKHOCTH J0Ka3aTelbCTBA
He TMpearnojaraer MPOW3BOJILHOTO €ro NMPUMEHEHHUs], IIOCKOIbKY IIPH HAIUYHH Y
cyaa 0OOCHOBAaHHBIX COMHEHHH B IOMJMHHOCTH IOKa3aTelbCTBa OH 00s3aH
OpUHATH Mepbl, npexycMmorpeHHsle cT. 186 I'TIK P®». WM nanee: «odeBuaHO,
4yroOBl H30eXkaTh MOJOOHBIX TOJNKOBaHMM M 00ecreduTh 3(G(PEeKTHBHOCTH
MPOLECCYAIBHBIX NEWCTBMM M Mep, ciaexyer nomoinHuth cr. 186 ITIK PO
NpaBHJIaMH O TPOBEPKE 3asBIICHUS O IOMJIOKHOCTH [0Ka3aTelbCTBA IO THILY
crarb 161 AIIK P®, no6aBuB mpaBo cyna OTKa3aTh B IIPOBEPKE 3asABJICHHUSA O
MOJUIOHOCTH JI0Ka3aTesIbCTBa B ClIy4ae, €ClId 00CTOATENbCTBO, IOATBEPIKIAEMOE
WIA  ONpoBepraeMoe [JaHHBIM  JOKa3aTelIbCTBOM  MOATBEPXKAAETCS  WIIH
ONPOBEPraeTcs MHBIMH J0Ka3aTelbCTBAMU, HMEIOIIMMUCS B MaTepuaax JAelna, a
caMO 3asBJICHHE HE COAEpPXKHUT OOOCHOBaHHE IOJIOKHOCTH COOTBETCTBYIOIIETO
JI0Ka3aTeIbCTBA M HAIIPABJICHO Ha 3aTSATMBaHUeE IPOLIeccay.

Bo-nepBoix, eaBa mu To, 4yTo ykaszan Konctutyuuonuslii Cyn P®, moxer
OBITh HA3BaHO «CJIOXKHBIM CHCTEMATHYECKHMM TOJIKOBaHHWEM». BpICKa3bIBaHHE
Konctutyunonsoro Cyna P® orpaxaeT ki1accuyeckyro Gpopmyily «Bce mpasa cyna
OIHOBPEMEHHO SBJAIOTCS €ro 00sf3aHHOCTAMH», HOO TaK OOLIENPUHATO
NOHMMAIOTCS MOJIHOMOYUS JII000ro rocyaapcTseHHoro opraia. Hugero cioxsoro
HEBO3MOXXHO YCMOTpeTb W B KoOHcratauum toro, 4ro cr. 186 ITIK He
npeanoiaraeT ee MpPOU3BOIIBHOIO MPUMEHEHHUS — 3TO BBIBOJ YMECTEH IPU aHaJIM3€e

JF000H CTaTbH U ABJIACTCA «OOLUM MECTOM,



Bo-BTOphIX, «M30€xaTh MONOOHBIX TOJKOBAHUH» HE TOJIbKO HE HYXHO, HO U
HEBO3MOXHO. HOpMBI npa.Ba TOJIKOBAJIUCL H 6y,[[y'l“ TOJIKOBATbCsA, B TOM YHCJIC
KoncrutynuonHeiM CymoMm P®, B TOM cMbicie, YTO MpPOM3BOJBHOE HX

IPHMEHEHUE HENOIyCTUMO, a IPaBONPHMMEHMUTENb (BKIIOYas CyHd) HOJDKEH

pearupoBaTh Ha BO3HHKAIOIIYIO CHUTYAIlMIO TaK, KaK 3TO AUKTYIOT (aKTHYECKHE
obcrosTenscTBa (Cpeou KOTOPBIX OOOCHOBaHHBIE COMHEHHS, BO3paXKeHHS,
MOTPEOHOCTH U T.1.), @ HE IPOU3BOJIBHO.

B-tpetbux, B Texkcte cr. 161 AIIK Her Toro mpaBa cyza, KOTopoe
IpenaraeT N03anMCTBOBaTh aBTOp. Eciiu yXK HONONHATE, TO 00€ CTaThH.

B-ueTBepThiX, 100aBUTHL aBTOp MpeasiaraeT onsTh e mpaso (!) cyda, a He
€ro 00s3aHHOCTh, XOTs Bhille KpUTUKYET cT. 186 I'TIK uMeHHO 3a npegocTaBieHne
Cylly mpaBa, 4YTO ¥ TPUBOAUT SKOOBI K Mauoi 3OPEKTUBHOCTH HOPMBEI.
JlobaBnenne x uMeroLIeMycsi IIpaBy ele OJHOT0, KOTOPOe, MPH KeJIaHUU MOXKHO
Oyoer BOCHpPMHMMATh MCKIIIOYUTEIBHO Kak mnpaBo (!), HMYEro H3MEHUTb He

CMOIKET.

B-nsiThix, npennaras o0yclOBUTH MPOBEPKY 3asBIeHUS O (GanbcUUKALUU
HaJlM4YMeM B 3asBJICHHUH OOOCHOBAaHHS IOIJIOXKHOCTH, aBTOp 0e3 Kakoro-imubo
[OrPY>KEHHUs pellaeT HENpOCTOM BOMPOC O TOM, YTO €CTh 3asBIEHHE O
GbanbcuduKanum J0Ka3aTeNbCTBA KaK CPENCTBO 3alllUThI: KAKOro Y4YacTHHKa
[IpoLecca 3aKOH HAJENISIET ITUM CPEACTBOM M MPH KAKUX YCIOBHUSAX, MOXKET JIH 3TO
3afBlIeHUE ObITh OE3MOTUBHBIM («MONO3PEBald B TIOJUIOKHOCTH M TPOIIY
IPOBEPUTH)») HIIM JOJDKHO COMPOBOXKIAThCs yOenutenbHbIM (!) obocHOBaHHEM
nojgo3peHuil B nozayore. CropaBeqyIMBOCTH paid NpH3HAEM, YTO pELICHHEe 3TUX
BOIIPOCOB HE COCTaBJIseT IpeaMera uccienoBaHus EBrenus ['eopruesuda, Ho,
npeasaras nonoOHbIe pelieHus 0e3 000CHOBaHHS, OH CaM OCTAaBJSAET OTKPHITBIM
BOIIPOC O TOM, HACKOJBKO HX peajM3anus I[IOMOXET «OINTHMH3HUPOBATH
[IPOLIECCYAIBHYIO NEATEIbHOCTD.

1.3. Ha ctp. 305 pabotbl aBTOp BBICTYNaeT NPOTUB Ype3MEpHOU
[IPaBOMHTENPETALMOHHON CHelualu3aluyd IUBHJIMCTHYECKOr0 IMPOLEeCCYalbHOIO

npasa. M3mmectsa BooOLIe BpeaHbl, H HE TOJBKO B CHELHATXA3aLMU IIpaBa,
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TOJBKO KaK H3MCPHUTD MEDY JOCTATOYHOCTH H HE00X0IUMOCTH
TIPABOMHTENPETAIMOHHON crienuanu3anuu? Pazymeercs, TOJIKOBaHUE HE NOJDKHO
OJIMEHATH TPABOTBOPYECTBO, @ PE3yIbTAaThl TOIKOBAHHUS HE JOJDKHBI ABJIATHCH
3aMEHUTENAMHU TIPOIleCCyaNbHBIX HOPM (Ta ke cTpaHuna aucceprauuu). Ho xorna
MMeeT MecTo TonoOHas ToaMeHa (3aMeHa), pedb WAET HE YPe3MepHOH
IIPaBOMHTEPIIPETALMOHHON  Crenuanusanuu, a 00  omubKax,  BbIXOZE
COOTBETCTBYIOIIETO OpraHa 3a Mpeaenbl ero noaHoMouuid u T.4. KoHedHo, Takue
ABJICHUS] TIPUBOAST K HETATHBHBIM IOCIEACTBUSAM, HO 3TO HACTOJIBKO OYEBHIHO,
YTO eBa JIM KOro-1M60 Hamo B 3TOM ybexIarh B JIOKTOPCKOM HMCClenoBaHWH. B
WTOTe, M3-3a MCIOJIb30BAHMS TAaKMX OLEHOYHBIX KAaTeropuu, Kak «4pe3MepHasD»,
TPYAHO  TOHATh, MAET JM peYb TNpPU  OCYIIECTBICHHH noao6HoH
NPaBOMHTENPETAIMOHHON CHEelUaJM3alil O HapyIICHHAX 3aKOHA HIHM O
NEATENbHOCTH INPaBOMEPHOM, HO IIpH 3TOM upe3MepHOi. B oTCyTCTBHE
U3MEPUTENIEH «IOCTATOYHOCTH/YPE3MEPHOCTH» PACCYXIEHUs aBTOpa TEPAIOT
OCHOBY.

1.4. Jlpyrum mnpuMepoM NOZOOHBIX BBICKa3bIBAHWH, MOHATH KOTOpLIE HE
TIpe/ICTABIAETCS BO3MOXHBIM, KOO OHM HUKOMM 00Opa3oM He PacKpBITHI, ABJIACTCH
cnenyroee yreepxaeHue Ha ctp. 311: «OaHako HemocTaTo4Has perjiaMeHTalus
JIaHHOTO WHCTHTYTa B 3aKOHe [pedb UAET 00 MHCTHTyTaX MOJATrOTOBKHM Jejna K
CymeOGHOM pa3OHpaTeNbCTBy M TNPEABAPUTENBHOTO CyHneOHOro 3aceiaHws],
HaJIMYMe Ype3MepHO aGCTPaKTHBIX HOPM, a TaK)Ke HOPM, JIOMyCKalomuX cyaebHoe
YCMOTpEHHME, HEeJOCTaTOYHAas TOJIKOBAaTellbHAs [EsTeNbHOCTh BBICIIMX CYZOB
MpuBeNa K HMBEIMPOBAHMIO [AaHHOTO HMHCTMTYTa Ha mpakthke». Hukakoro
SMITUPUYECKOr0 OOOCHOBAHHUS YTBEPXKICHHH O HHUBEIMPOBAHMM Ha MPAKTHKE B
paboTe HET, OAHAKO HE CTaHEM CIOPHTh C TeM, YTO C IOATOTOBKOH jena K
PacCMOTpeHHIO Bce 0OCTOUT He maeanbHo. Ho riaBHoe — HEBO3MOXHO MOHATS,
KaKoe peryJMpoBaHMe aBTOp Ipu3Hai Obl J10CTaTOuHBIM. M Kakum obpasoM 3Ta
mojpa3yMeBaeMas «IOCTAaTOYHOCTBY) PErylTHpOBaHHA TOMOraa Obl HHCTHTYTY
TOJATOTOBKH MPH CYLIECTBYIOIIEM YPOBHE 3arpyK€HHOCTH CYJei, Ha KOTOPYIO CaM

aBTOp HEOJHOKPaTHO cchbulaeTcs B paboTe? DBO3HMKACT OUIYIIEHHE, HTO
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E.I'. Tlotanenko XoTen OBl MPEBPATHTh IPOLECCYANbHBIH KOAEKC B MHCTPYKIHIO
(06 sToM TaKke nanee). PaccauThiBaeM, 4TO 3TO JIOKHOE BIEYATICHHUE.

1.5. Husko »ddextnBHOH aBTOp HaswiBaer Hopmy 4.l cr. 61 ITIK 00O
obmen3BecTHbiX ¢aktax (ctp. 395). be3s ananmu3a NPUBENECHHBIX IPHMEPOB
NPAaKTUKH XapaKTepH3yeT HX B Ka4yeCTBe JEMOHCTPUPYIOLIUX «HENOCTATOYHO
BHATHOE TIOHMMAHHE KaTerOpHH O6IIeH3BECTHBIX (AKTOBY, a pelieHre NpobieMbl
BUIUT B GONbINEN TONKOBaTeNnbHO akTHBHOCTH BepxosHoro Cyna P®. Ilpu sTom
HH OJHO M3 «KA4eCTBEHHBIX» BbiCKa3biBaHMH aBTOpa 00 S(QGEKTHBHOCTH H
BHATHOCTH TNOHMMAaHHMs HUKOMM OOpa3oM He apryMEHTHPOBaHO, a TIJIaBHOE —
TPY/HO TIOHSATH, KAKUM HMEHHO 00pa3oM aBTOp ONpeielsieT CPeICTBO, KOTOPBIM
JOJDKHA GBITH peleHa mpobiema: modemy B JaHHOM Clydae 3TO AOJDKHO OBITh
pa3bsacHenre Bepxosroro Cyna P®, a He H3MeHeHHe 3aKOHA?

I[Tepedyens Mof0GHBIX MPUMEPOB MOXXHO NPOIOJDKATh. B HTOre OTCYTCTBHE
KPUTEPUEB  «JOCTATOYHOCTH  —  HEJOCTATOYHOCTH  —  YPE3MEPHOCTHY,
«3¢hhekTuBHOCTH — HeI)(HEKTUBHOCTU» MPUBOJUT K TOMY, YTO IIOHATH, B YEM XKE
MMEHHO COCTOUT KOHLEMIHUA CIEeLHaTH3aluU U yHHDUKAIHN He NPeACTaBIsAETCS
BO3MOXHBEIM. KaxJoe OTIeNbHOE TpeNIoKeHHe, OCOOEHHO H3TI0KEHHOe B
mocienHel riaBe paboThl, MOXKET OBITH NMPEAMETOM OOCYXIEHHS, U MHOTHE M3
HUX, HECOMHEHHO, IpaBWJIbHBIE M 3aCIy)XKHBAlOT IOMICPXKKH, OJHAKO IIO
0003HaYEHHO! MPUYHUHE B KOHLENIMIO OHH HE CKJIa[bIBAIOTCS.

2. BoupHoe oOpameHue aBTOpa C pPa3sIMYHBIMH ~ Ka4€CTBEHHBIMH
XapaKTEepHCTUKAMHU T€X MIIM WHBIX TPABOBBIX PEIICHUH WM HAYYHBIX KOHIENMIUH
Ype3BBIYAWHO 3aTpyAHAET BOCIPHATHE aBTOPCKOM Mbiciu. Hampumep, Ha CTp. 189
paboTHI aBTOp yTBEPX/IAeT, 9YTO UMEHHO CTPYKTypHasi B3aHMOCBA3b, IPOABIIACMAs
B COBMECTHOM JEHCTBHH OOIIEH U CIeMaIbHOM MpollecCyallbHbBIX HOPM, SABJISAETCA
ocHoBHOM. U nanee mumer: «M.K. FOkoB, npusHaBas BaXHOCTb CTPYKTYPHBIX
cBs3ed, TeM HEe MeHee, mNpuUAaBal ocoboe 3Ha4YeHHE TIEeHETHYECKMM H
(QYHKIMOHAIBHBIM B3aHMOCBS3M IPOIECCYallbHbIX HOPM, 4YTO, Ha Hall B3IJLAL,
MpUBENO K  yTpare [epBOOCHOBBL,  abCOMIOTH3aUM¥  (YHKIHOHATBHOIO

B3aUMOJCHCTBUA M CMEILIEHHIO MPOLEeCCyalbHbIX HOPM». UTO MMEHHO yTPAaTHJIO
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nepeoocHoBy? Kouuenuus M.K. KOkoBa mmm cBsisb Hopm? Iloyemy «ocoGoe
3Ha4YCHHe» O3Ha4aeT «abcomoTuzanuion? B dYeM BBIpasMIIOCH «CMelIeHHEe»
(QYHKIHOHAILHON U NpeIMETHON crnenuanu3anuu’ HakoHel, «Hamr B3risg» He
ABIAETCA aprymeHToM. Hayynas nonemuka TpeOyeT HMEHHO apryMeHTOB.
KoHe1Ho, HUYTO He MmpensATcTBYeT 06MeHy «B3r/sAaMu», HO HayyHas paboTa Bce
e TpeOyeT apryMeHToB, K00 0€3 HHX YHTaTelh He MOKET MOHATh, YTO MMEHHO
IIPUBEJI0 aBTOpa K 3TOMY «B3rsAmMy». A 03 3TOro HEBO3MOXHO HHU
IIPUCOEIUHUTLCS K aBTOPY, HH IOCIIOPHTH C HAM.

3. OObekTHBHAS CIOXKHOCTH PabOThI B TOM, YTO B Hel aBTOD IBITAETCS AaTh
XapaKTePUCTHKY OYeHb OONBIIOMY YHCITY CIyYaeB CleNUATIM3alHH U YHHHKAIIUH
nponeccyajipHoro periamenta. [Ipu 3tom riy6oko morpy3HThCs B HMCCIIENOBaHHUE
KaXJI0T0 M3 HUX OH TakXe OOBbEKTHBHO He MOXeT. B pesyibrare ero cyxaeHus
OKa3bIBAIOTCS JIMIICHHBIMH JJOJDKHOM apryMEeHTalluH, OTPaKAIOT «B3IJISI» aBTOpa,
HO HE HE HMEIOT OMIIMPUYECKOTO HIIH TEOPETHUECKOro 0DOCHOBAHHS, HEKOTOPhIE
U3 HUX TIpH OIMKaliIlieM pacCMOTPEHHH OKa3bIBAKOTCS OIIHGOYHBIMA.

Tak, Ha crpanune 234 aBtop ytBepxaaer, uto [Inenym Bepxosnoro Cyxaa
P® B nocranoBnenuu ot 16 mas 2017 r. Ne 16 «ycTaHOBHJI HCKIIOYEHHE W3
IpaBUlia O NpaBe Ha 3aK/IIOYEHHE MHUPOBOTO COTJIAIIEHWS, YKa3aB, YTO MCXOIS M3
XapakTepa cropa mo MCKaM 00 OClapuBaHHM OTLOBCTBA YTBEPXKIEHHE CYIOM
MHMPOBOI'O COTJIAIICHHsI [0 YKa3aHHBIM JellaM SBIAETCS HeNOIMyCTHMBIMY». Ilpu
3TOM HHMKAKOro aHanusa obbema mcxomHoi Hopwmsl cT. 39 I'TIK B pabote Her,
[I0O3TOMYy HEBO3MOXHO IOHATH, I[04YeMy pasbicHeHue BepxoBHoro Cyna
NpeacTaBiseT co00d HOPMY-HCKIIOUeHHe. A pasBe M3HAYaIbHO, MO HCXOJHOMY
cmbicy, npaBuio cT. 39 I'TIK He 3ByuuT crneayromuM o6pa3oM: «CTOPOHBI BIIPaBe
3aKJIIOYUTE MHUPOBOE COIJIALIEHHE, €CIIH XapakTep cropa JIOMyCKaeT €ro
YPEryIHpoBaHUEe JOCTHXKEHHEM MHPOBOIrO KOMIIpoMucca»? IToi (passl B TEKCTE
ct. 39 I'TIK HeT, HO He 1M TOTO JIM CYAbM IOJDKHBI 00JagaTh HEOOXOTMMOM
KBalM(HUKaLKeH, 4ToObl IPOYMTHIBATE HOPMY MMeHHO Tak? IIpuBelneHHas HaMH
GopMyHpoBKa oTpaXkaeT U3HaYaNbHBINH 06bEM HaHHOMN HOPMBI MJIM NIPEACTaBIISET

c000# ee OrpaHHYMTENbHOE TONKOBaHHe? YBEPEHEI, YTO OHA OTPAXKAET HMEHHO
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U3HAYATIbHBIA 00bEM HOPMbI («IOrOBApHBATLCA B CYAEOHOM NPOLECCE MOXKHO O
TOM, O 4eM MOKHO NOTOBOPHUTBCA MO ¥ BHE npornecca, T.€. 0 TOM, O YEM ITO3BOJISIET
JIOroBapyMBaThCs MPUPOJA CHOPHOrO OTHOWIEHHUs»). Ho W3 aroro ciemyer, 4to
nyHKT 28 mnocranosnenns Ilnemyma Bepxosnoro Cyna P® comepxur He
UCKITIOYEHHUE, a pasbiACHAIOLIEE IPaBONOJIOKEHHE. ECIH Ke COoriacuThcs ¢
aBTOPOM O TOM, 4T0 BepxoBHbiii Cyn ycTanoBun (!) HCKiIrO4YeHHe, TO HA0 IPUATH
K BbIBOAY, 4TO 10 16 Mas 2017 r. poccuiickoe mpoieccyaabHOe IPaBo MO3BOJISIO
JIOroBapuBaThcsi 00 OTIOBCTBE, U ToNbKO ¢ Mas 2017 roaa CUTyalusi IOMEeHsJIacCh.
KoHeuHo, eciu mosaraTh, 4TO CyabH HECHOCOOHBI MOHSTH, YTO OTIOBCTBO MO
CBOEMY CYLIECTBY MPEIMETOM MHPOBOTO KOMIIPOMHCCA SBIIATHCS HE MOXET, H
CYMTAIOT, YTO MUPOM MOXHO OKOHYHMTB JIt000e 1e0 TOoNbKo motomy, uto B ['TIK
€CTh CT. 39, He comepxkallas CCHUIKY Ha MPaBOBYKD MPUPOAY CIIOPHOTO
MPaBOOTHOIUCHUS, TOraa JrOOBle pa3bsiCHEHUs [0 MOJAOOHBIM BONpPOCaM
npeBpamarTes B HckimodeHue u3 cr. 39 I'TIK. Ho cormacutees ¢ Takum
TIOHMMaHHEM 3TO HOPMbI HEBO3MOXKHO, IIOITOMY HEJIb3sl YCMOTPETh HCKITIOUEHHE
B JIaHHOM pasbsicHeHHH BepxoBaoro Cyma P®. Dto uMeHHO paswbsacHsIONEe
IIPaBOMOJIOKEHHE, a He UCKIoYeHre. CylecTBoBaHNe pa3bSICHAIOIINX HOPM, KaK
¥ ITPaBOIOJIOXKEHH IIPU3HAET U aBTOP (Harmpumep, ctp. 197, 228-230 paboTs).

Ha ctp. 295 EI. Iloranenko yTsepxnaaer, uTo HoBble mojioxenus I'TIK o
TOM, YTO MHUPOBO€ COrJIalleHUue JOJIKHO OBITH IIpeaACTaBJICEHO Cyly B TIHCBMEHHOM
BHJI€ «BCTYNalOT B MNPOTHBOpeYHE C paHee cyuectBoBaBmuMa B [TIK
NOJIOKEHHAMH...» ¥ jAanee nuuer: «[IpencraBnsercs, YTO0 ¢ Y4eTOM
0COOEHHOCTeH CyOBEKTHOr0 COCTaBa Y4YacTHMKOB TPaXJaHCKOTO Ipolecca
BO3MOXXHOCTh YCTHOTI'O Oﬁpaﬂ.[eHHﬂ CTOPOH C YCJIOBHUAMH MHPOBOI'O COTJIAlICHUA
AOJDKHA OCTaThCs». Bo-TEepBHIX, 0 HOBBIX IOJIOKEHUAX 3aKOHA HEJIb3s FOBOPHTH
KaK O NMpOTHBOpEYAIlUX paHee NeHCTByIOIeMY 3akoHy. OHH He MPOTHBOpPEYAT, a
NPUXOJAT HAa CMEHY MpPEXHEMY 3aKOHY, M Pajl 3TOr0 IIPOTHBOPEYHUS» HOBBIH
3aKOH W mnpuHMMaroT. Ho 3To He riaBHoe. A TJlaBHOE B TOM, HYTO
«TPEACTaBJIAETCS» HE SABJSETCS apryMeHTOM. Bhlllle MBI yke yKka3aid, 4To o6MeH

«B3rJilaMu» YMECTCH, HO B paﬁoTax TAKOro poaa 3Ha4Y€HUE€ UMCKT apryMCHTHI.
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Korza Het normatndeckux aprymeHToOB, HaCTauBaTh Ha YCTHOM (hOpPME MHPOBOTO
COrJIAlICHUS MOXET MO3BOJUTb QHAIU3 MPAKTHKH, €CIIM OHA CBHUIETENBCTBYET O
BocTpebOBaHHOCTH Takoii (OpMBI MHpOBOro cornamesusi. Kak 4 B Jpyrux
Clly4asiX, HUKaKHX [IPUMEPOB IIPAaKTHKH aBTOp HE MPHBOIHT.

4. WHorza aBTOp BCTymaeT B CXOJAaCTHYECKHE AUCKYCCHH M B MTOIE
onposepraet caM cebs. He cornmamascs ¢ C.K. 3araiiHoBoi B ee mpeUIoKEHHH BCe
MpouecCyanbHble  JEHCTBHMS,  BKIIOYash  BbIauy  IIOBECTOK,  3alpOCOB,
CONPOBOAMTENbHBIX THCEM, DE3ONIOUHUH, oQopmiATe omnpeneneHusmMu, E.TI.
Iloranenko  cceutaercs Ha  MHOrooGpasue (OpM  pealu3aldM  HOPM
NPOIEeCCyalbHOTO NpaBa, HaCTaMBAaeT HA TOM, YTO TOJIBKO NPUMEHEHHE HOPMBI
NponeccyalbHOro mpaBa TpedyeT odopMmieHHus B BUIe CyneOHOro axra, B
YaCTHOCTH, ompeneneHus. J[pyrue QOpMEBI peamn3alldd MOTYT TPOSBIATHCS B
aKTax-NeHCTBUAX JIMOO MHBIX TIpolecCyalbHBIX JOKyMEHTax (3ampocax,
COITPOBOAUTENBHBIX MUChMaX M T.1.)» (cTp. 247). Ho pa3Be HampaBlieH#e 3anpoca
HE ABJIACTCS Pe3yJIbTaTOM NPUMEHEHHS HOPMBI IPOLECCYalbHOrO MpaBa O MpaBe
CyAa HanpaBisATh Takue 3anpocel? Pa3Be odopmieHne U HamnpaBieHHe CyaeOHOM
NOBECTKM HE OCHOBaHO Ha MPHMEHCHHH CYOOM HOPM IIpaBa O Cy/IeOHBIX
M3BELICHHUsX? Bpllle aBTOp caM yKa3blBAaeT, 4YTO «IPUMEHEHHE CYAOM HOPM
[IpoLeCCyalIbHOTO MIpaBa B XOJ€E OCYIIECTBICHHUS CYIOIMPOU3BOACTBA 0(OPMIISETCS
onpeneneHusiMu» (Ctp. 246). B wuTore, cornacHo aBTOpy, €CIIM HalpaBieHHE
3alpoCoB, MOBECTOK U T.II. HE TpeOyeT onpeleneHus, TO 3TO 03HAYaEeT, YTO €CTh
npoleccyanbHble JEHCTBUS, KOTOphIE CyJ COBEpLIAeT, HE NPUMEHSS HOPMY
npoueccyansHOro mnpasa. CoriacuTeesi ¢ 3THM HEBO3MOXHO, @ M €[Ba JIM 3TO
JACUCTBHTENILHO NTOPa3yMeBaeTCs aBTOPOM.

5. Ha ctp. 263 aBrop 6e3 kakoro-nubo aHamu3a cyaeGHON NpPaKTHKH
YTBEPXKAACT, YTO CyHAbl, paclidputensHo Tonkys cr. 55 I'TIK, mpuaMMaror B
Ka4yeCTBe CPeICTBa JOKa3bIBaHHMsl KOHCYJIbTAI[MH CIENHAIUCTA, IIPUBICYEHHOIO K
ydacTuio B aene Ha ocHoBaHuHu CT. 188 I'TIK P®. [Ipu 3ToM aBTOp NpPHUBOOUT
nuTaTy u3 nocraHoBneHus Ilnenyma Bepxosrnoro Cyna P® ot 30.06.2015 Ne 28, B

KoTOpo# BepxoBHbiii Cyz Takoro BbIBOJa HE JeNaeT. B uTore moHATh, U3 KaKOro
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MCTOYHMKA aBTOp IMOYEPIHYJT CBEACHMA O TOM, YTO CYIbl IpH MPUHATHH
KOHCYJIbTallM¥ CIHENHAINCTa B Ka4eCTBE CPEJCTBA JOKa3biBaHWsA W 0DOCHOBaHHUA
pemeHus cyaa ToJkyroT HopMy cT. 55 I'TIK pacnpocTpaHUTENnbHO, HEBO3MOXHO.
[ToMHMO TOrO, 4TO 3TO YTBEPHKACHHE JTHIICHO SMIIMPHUYECKOr0 OCHOBAHHUA, C HUM
Helb3sl CornacuThes U no cymectBy. CyneGHble ommbku OblnM, €CTh U OyAyT, OHM
ABJIAIOTCA ©CTECTBEHHBIM CIIYTHHKOM CyI€OHOH AEATEIbHOCTH, HO OOBABIATH
OMOKK  aKTaMH  paclpOCTPAaHUTENBHOIO  TOJKOBaHHsS  Henb3s. MHaue
YTPauUBalOTCs BCAKME I'PAaHHUIBI B MCIOIB30BAaHUU THOOBIX MPaABOBBIX, BKIIIOYAs
TEOpeTHYECKUe, KOHCTPYKIMH. [IpuMedarensHo, 4TO CBOEro OTHOIIEHUS K 3TUM
HEHa3BaHHBIM CIIy4YasiM MCIIOJIb30BaHHMs KOHCYJbTALMU CIIEUAIUCTa B Ka4ecTBE
CpencTBa [OKa3blBaHUs aBTOP HE BBICKA3all, HO W3 IpPHU3HAHUS HUX aKTaMH
pacrnpoCTPaHUTENBHOIO TOIIKOBAHHUS MOXKHO 3aKIIOYUTh, YTO OH UX OJ0OpSIET. ..

6. KoHuennus cnenuanu3anuy ¥ yHU(QUKAIMH [IPOIeCCyalbHOTO MpaBa He
MOYKET YYHTBIBATE U TO 0OCTOSATENBCTBO (MOXXET OBITH, OJHO W3 BAXHEUIIMX MPH
ee BeIpaboOTKe), 4TO MpoleccyalbHbli 3aK0H Goiee M060ro Apyroro pacCyuTaH Ha
CaMoro KBalH(HUUUPOBAHHOTO TPABOIPUMEHUTENS U3 CYLIECTBYIOIIMX — CyA. B
LISJIOM, IIPUMEHEHHE JIF000r0 3aKOHA 3aKaHYMBAETCs B Cy/le, HO €CJIH HHbIe 3aKOHEI
MOTYyT  OBITb  aIpecoBaHbl B  MEpPBYI  ouepedb  aJAMHHHUCTPATHBHBIM
NpPaBONPUMEHHUTENSIM M T.J. M IOTOMYy MOIYT OTpaXkaTb IIpeICTaBlICHHE
3aKOHOAaTelss 00 ypoBHE KBalM(UKALMKM 3THX INPABONPUMEHHUTENEH, TO
MpOILeCCyallbHBIH 3aKOH a[pecoBaH Ui €KEIHEBHOTO IPHMEHEHUS CaMbIM
KOMIIETEHTHBIM BO BCEX NMPABOBBIX BOMpocax cyobekToM — cyaoM. Ho u3 paboTsl
HEBO3MOJKHO IOHATh, B KAKOX Mepe NP MOCTPOSHHH KOHIIENIUK aBTOp IPUHUMAI
BO BHHMMAaHHE€ 3Ty XapaKTepUCTUKy mpaBonpuMenutens. M3-3a a3toro
CKJIa[IbIBa€TCs BIIE€YATIIEHHE, YTO aBTOP CTPEMHUTCS IIPEBPATHTh IIPOLECCYyaTbHbIH
KOIEKC B HHCTPYKIMIO. HO MHCTPYKIIMH COCTaBIIAIOTCS [JIsl IPaBONPUMEHHUTENEH
ApYyroro ypoBHs, CyJ B MHCTPYKIMSX He HyKaaeTcs. M B 3TOM CMBbICIIe KOHILIETIHS
CIeUAIM3allMd M YHM(QHKALUM JO/DKHA OTpaXaTh IPeICTaBIeHHE O TOM,
HaCKOJILKO JIETAlIbHBIM JIOJDKEH OBITh IIponeccyallbHbIi perjiaMeHT C Y4eTOM TOrO,

KaKOMYy I[paBOIDUMEHUTEIIO OH aAapE€COBaH, IPEACTABIEHHE O TOM, 10 KaKowu
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CTENIEHH 5STOT 3aKOH MOXKET OBITh «UHCTpYKTUBeH». OTCYTCTBHE TaKoOro
NpeACTaBIE€HUS INPUBOIUT, HANpUMEpP, K JHUIIEHHBIM KOHIENTYaJlbHOI'Oo
060CHOBaHUS TMPEIJIOKEHUSIM O HEOOXOAUMOCTH BKJIIOYEHHS B 3aKOH TEX HIIA
MHBIX (KaK IPaBHJIO, JOMOIHSIOIINX) HOPM.

Hanpumep, aBrop kputukyet c1. 111 I'TIK 3a 10, 4T0 OHa HE yCTaHOBHJIA
NOPSAI0K 0QOPMIIEHHS PELIEHUs O IPOICHHH POLECCyalbHOro cpoKa. BepHo, HO
BCE e 3TO KOIEKC, a He MHCTpYKIus. Ecnu Takod mpaBONpUMEHHUTENb, KaK CYI,
HyXXJaeTcsi B TOM, 4YTOObl €My NpsMO B HOpME HalMcCald, 4TO O IPOMICHHH
IIPOLIECCYAIbHOTO CpOKa BBIHOCHUTCS ONpezesieHHe, TO HMKAaKUMHU H3MEHEHHSAMH
3aKOHA — HM CHelJalu3anyed, HM yHHOQUKaIWed — HalleMy MpPaBOCyAHIO HE
IIOMOYb.

Ha crtp. 390 aBrop ympekaer cr. 17 ITIK 3a TO, YTO B HEH HET
IIpoLeCCYAIBHO-IPABOBOT'O ITOCIEACTBHAA HapylmeHuss YCTAaHOBJICHHOTO B HEeH
3ampeTa Ha y4acTde CydbH B pacCMOTpeHHM aena. Ho BOT yxe MHOIO JIET IaHHbIA
3anpeT 3G(eKTHBHO paboTaeT ¥ B OTCYTCTBHE 3TOT0 MocieicTBHsA. MOKeET OBITS,
3TO NpPHM3HAK TOrO, YTO MPABONPUMEHHUTEN0 M 0e3 HHCTPYKTUBHOIO YKa3aHUA
SICHO, KakMM sBisercs 3To mnocineactsue? W uMeHHO TMOTOMYy H  HET
HEeOOXOIMMOCTH ero (MocHeNCTBHE) YKasblBaTh B HEH, 4YTO KBalM(pHKalUH
pPaBONPUMEHHUTENS «XBaTaeT», YTOObI aJeKBATHO MOHATH CMbICH HOpmbl? He
NpUBENYT JIA [OPeNJIOKEHHs aBTopa K «4Ype3MEpHON»  CIelHaIi3aliH
(eTanu3anuu) MpaBoOBOTO perjaMeHTa’

ITepeuensb mpencTaBleHHBIX B paboTe MOZOOHBIX YIPEKOB B aIpec 3aKOHa
MOXHO mpojaokaTb. OCOOEHHO MHOTO HX B IIOCIEIHEW TIjaBe, KOTOpas H
o6Ha)kaeT OTCYTCTBHME KOHIIENLMHU CHEeUMaTH3alUyd U yHHOHKaAIMM, TOYHEe, TO,
4YTO KOHLENIHUsS «pacTBOpPHJIAChk» B OLEHOYHBIX KaTeropusx H HHTYUTUBHBIX
NPEACTABICHUAX aBTOPa O JO/KHOM, CKPBIBAIOLIMXCS 32 TaKUMM CIOBaMHM, Kak
IPEACTABISAETCS», «HA Hall B3MNAA», «uenecoobpasHo». MHorue H3 ITHX
MpEeAIOKEHUM, CKOpee BCEro, ABJISIOTCS IIPABUIIbHBIMH, HO MTOHATh U COTIACHTHCA
C HUMHM Mbl HE MOXXeM, MO0 OHM HHUKOMM 00pa3oM He apryMeHTHpOBaHbI, HE

onucanbl. 1 mo stum [IpU4YMHAM aBTOP BCE BpEMs CKaTbIBACTCA K MPpEAN0XKCHHUAM,
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CMBICJI KOTOPBIX — MPEBPATUTh NPOLECCYalIbHbIA KOAEKC B MHCTpYKUuI0. C yem

TOXKC HCBO3MO>KHO COI'NIACHUTLBCA.

CrenaHHble 3aMeyaHusi HOCAT JAMCKYCCHOHHBIA XapakTep W HE KOJEOIIoT
VCKJIFOUYNTEIILHO IOJIOKUTENBHOTO BIIEYATICHUS OT aucceprauuu. [luccepranus
SABJISIETCS 3PEIIBIM, CAMOCTOATEIbHBIM HAYYHBIM MCCIIEIOBAHUEM, BBIITOJIHEHHBIM HA
BBICOKOM  TEOPETUYECKOM  YPOBHE, COJIEPKUT  COBOKYIIHOCTH  BBIBOJIOB
17} IIOJIOKECHU, XapaKTEPU3YIOLIUXCS aKTyaJIbHOCTBIO, HOBU3HOH,
00OCHOBAaHHOCTBIO,  JIOCTOBEPHOCTBIO,  TEOPETUYECKOM M  MPAKTHUYECKOM
3HaYMMOCThI0. OHa CONEPKUT pElIeHHE KPYNMHONM HayyHOW MpoOieMbl pa3BUTHUS
IrpakIaHCKOT0 MTPOLIECCYANBHOTO IIPABa, a BBIBOIBI U MPEJIOKEHUS, U3JI0KCHHBIE B
Hell oOecreynBaroT MOBBILIEHHE 3((EKTUBHOCTH MPaBOBOIO PEryIHMpPOBAHUS

Cy1eOHOMU JIEATEIIbHOCTH MO FPAKIAHCKUM JI€JIaM.

OcHOBHBIE BBIBOABI W MPEIJIOKEHUS AUCCEPTALMOHHOIO HKCCIEI0BaHUS
E.I'. IloTaneHko OTpa)XXeHbI B MyOJIMKAIMSAX aBTOpa B M3JAAHUSAX, BKIIOUCHHBIX B
[lepedyeHp peleH3UPYEMbIX HAYYHBIX W3JIaHUNW, B KOTOPBIX JOJDKHBI OBITH
OmyOJUKOBaHbI OCHOBHBIC HAy4HBIC pE3yJbTaThl JUCCEpPTAlMA HAa COMCKAHUE
YYEHOW CTENECHU KaHAWJaTa HAayK, HA COMCKAHWE YYEHOM CTENEHU JIOKTOpa Hayk,

yrBepkieHHbIi BAK MunoOpnayku PO.

ABTopedepaT oTpaxkaeT cofepxaHle TUCCePTaILUU.

Huccepranus E.I'. Iloranenko Ha TeMy «Cnenuaausanus 1 yHupuKanus
HUBUJIMCTHYECKOI0  MNPOLECCYAJIbHOI0 MNpaBa»  0E3yCIOBHO  SBIIAETCA
CaMOCTOATENbHON  3aBEpPIIEHHOW  HAay4YHO-KBAIM(PUKALMOHHON  paboTo, B
KOTOPOI Ha OCHOBAHUH BBITIOJIHEHHBIX JUCCEPTAHTOM UCCIIEI0BaHUIN pa3paboTaHbl
TEOPETUYECKHE  TMOJOXKEHHUS,  COBOKYMHOCTh  KOTOPBIX  MOXET  OBITh
KBAIM(PUIIUPOBAHA KaK HAYYHOE JOCTUXKEHHE, OHA COOTBETCTBYET CHEIUAIbHOCTU
5.1.3. YacTHO-ipaBOBbIE (LIMBUIUCTUYECKUE) HAYKU. JlHuccepTanus COOTBETCTBYET
TpeOOBaHUSAM, MPEIbIBISIEMbIM K HCCICAOBAHUSAM Ha COHCKaHHE Y4EHOM
CTENEHU JOKTOpa HayK, MNpeaycMOTpeHHBIM [lonoxeHueM o0 MNPUCYKIECHUU

Y4EHBIX CTENeHeN, yTBepKAEHHBIM [locTanoBienuem IlpasurenscrBa Poccuiickon
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Oenepanun ot 24.09.2013 Ne 842 (B pex. ot 26.10.2023), a eé aBrop — EBrenuit
I'eopruesuy IloTtanenko — 3acityxuBaeT NMpUCYKIACHUS YIEHOM CTEIIEHM JOKTOpa
IOpUAMYECKUX  HAyK 10  cneuuansHocTy  5.1.3 —  YacTHo-npaBoBbIE

(LMBHIIMCTHYECKHE) HAYKH.

Or3eiB moarotoBneH mpodeccopoM Kadeapsl FPaKAaHCKOro MpoLecca,
H.0. 3aBelylollero Kapenpod rpaxAaHCKOro mporecca  (eaepalbHOro
TOCY/IapCTBEHHOr0  OIO/KETHOro 00pa30BaTENbHOrO YYPEKIAEHHS BBICIIETO
obpaszoBanus «CankT-IleTepOyprckuit rocyaapCTBEHHBIH YHHBEPCHTET», K.IO.H.

Mpuxaunnom 3unoBbeBryeM llIBapiem.

O13pIB 00CyxneH u onoOpeH Ha 3acelaHud Kadenphl T'PakIaHCKOIO
mpouecca (eaepaabHOr0 TOCYIapCTBEHHOTO OIOKETHOTO 00pa30BaTELHOIO
yupexaeHus Beiciiero obpasoBanusi «Cankrt-IletepOyprekuii rocyaapcTBEHHBIN

yHuBepcuter» (potokosa Ne 44/18/2-02-1 ot 15 mapra 2024 r.).

W.o. 3aBenyromiero kadeapoit rpaxaaHcKoro npouecca

FOPHMYECKOro (akyipTeTa K.10.H., Ipodeccop

ITonnucu 3asepsiro:
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PenepanbHOE roCy1apCTBEHHOE OI0KETHOE 00pa3oBaTe/ibHOe

ydpexnaeHue Beicmero obpasopanus «Caskr-IlerepOyprckuii rocynapcTBeHHBIH
YHUBEPCUTET»

Anpec: 199034, Cankr-IletepObypr, YHuBepcuTeTcKas HabepexHas, . 7-9.
Tenedon (812) 328-97-01

E-mail: spbu(@spbu.ru
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4. CeBactbsiHOB ['.B. Apbutpax u Cy1onpon3BOACTBO B YCIOBUIX MaHAEMHH: K
TEOPUH «ITpolieccyanbHOro dopc-Maxopay // 3axon. 2020. Ne 5. C. 118-129.

5. MIBapn M.3. CymectByeT Ju  Ope3yMnius  J0O0pOCOBECTHOCTH
Hajororatensimka? // Apoutpaxusie criopbl. 2020. Ne 2. C. 117-132.

6. [lIBapuy M.3. OO0 wuMNepaTMBHOM M JUCHO3UTUBHOM B PETYJIMPOBAHUU

npolieccyanbHbIX (POPM 3alIUThI TPYNIOBBIX HHTEpecoB // 3akoH. 2021. Ne 2. C. 29-35.
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OOCTOSATENBCTB JieJla KaK OCHOBAaHUE BO3HUKHOBEHHS JIEJIMKTHOTO 00s3aTeNbCTBA
(moctanoBka npobnemsl) // 3akon. 2022. Ne 7. C. 71-78.

10. KamkapoBa W.H. IlpoueccyanbHble pPUCKM TpU y4acTUU B CYy/IeOHOM
3aceJaHUM IIyTeM MCIOJIb30BaHUSI CHCTEMbl BEO-KOH(EPEHIMHU: TEPBbI OIBIT
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OT3bIB 0(pHUIHATBLHOTO ONIMOHEHTa HA JHCCEPTALHIO
IMoranenko EBrenusi ['eoprueBnya Ha Temy: «CrnienHa/iu3auus 0 yHHpHKaIHs
LHBHJIHCTHYECKOI0 MPOLecCyaJbHOI0 NpaBay, NpeJCcTaB/IeHHYI0 HAa COUCKaHHe
YUEHOI cTelmeH! JOKTOpa I0OPHIAHYECKUX HAYK 110 HAYYHOH cneuHaIbHOCTH

5.1.3. YUacTHo-nnpaBoBble (LHBHIHCTHYECKHE) HAYKH

AKTyaJlbHOCTh TEMbI JUCCEPTALHOHHOTO HCCIECAOBAaHMS HE BLI3BIBAET COMHEHHH.
HecMoTps Ha TO, 4TO IpaykKIaHCKOE IIPOLIECCYANBHOE TPABO OTHOCHTCS K TPOGUIUPYIOLINAM
(reHepanbHBIM) CTPYKTYPHBIM €IWHHIIAM CHUCTEMbl IpaBa C MHOIOBEKOBOH HCTOpHEH,
IOXOIBI K €T0 Pa3BUTHIO KaK B IOKTPUHAIEHOM, TaK U IIOJIMTUKO-TTPAaBOBOM H IIPUKIIATHOM
IUIaHe BCe ellle HaxOJATCs B CTa/lMu OCMbICIeHHs. [IponomkaiTes TeopeTHYECKHE CIIOPhI
0 COOTHOUICHHM PAa3IUYHBIX OTpaAciIel MPOLECCYalbHOIO PEryJHpOBaHUs, O MECTe M
3HaYeHUH apOMTPaKHOrO npolieccyalbHOro npasa, aJIMUHHACTPATUBHOI'O
CYIOTIPOM3BOJICTBA, MCIIOJHUTEILHOIO MPOU3BOJCTBA, TpeTeHcKoro pa3buparenbcTBa B
001IEM FOPUCAUKIIHOHHOM MEXaHH3Me 3alIUThI IIPaB M 3aKOHHBIX HHTEPECOB CYyOBEKTOB.
BO3HUKHOBEHHE HOBBIX IPOLECCYANIbHBIX HHCTUTYTOB (HampuMmep, AaHTHHCKOBBIX
TpeGoBanuii B ctathsix 248.1 — 248.2 AIIK P®) tpebyer pelueHus Bonpoca U 00 UX MecTe
B 00111eM porieccyanbHoM Mexanusme. C yuetoM Toro, 4to u B XXI Beke HMEHHO CyneOHast
dbopMa 3alIuThl CyOBEKTUBHBIX MPaB OCTAETCs OCHOBHOM, a BHOCUMBbIE B IIPOLIECCYalIbHbIE
KOJEKCHl HW3MEHEHHs 3adacTyl0 He [J0OaBIsAIOT SCHOCTH M IOCIIEI0OBATEIBHOCTH B
BOCIPHUSITUM [1POLIECCYaIbHOTO MpaBa KaK CaMUM CYyJ(bsIMH, TaK U APYrHMH y4acTHUKaMHU
npoliecca, cBoeBpeMeHHo npeanpunsaroe E.I'. IToranenko uecneroBaHue sBIACTCS LCHHBIM
BKJIa/IOM B pa3BUTHE HAYKU U [IPAKTHKH.

He cekper, uTo choopel O IpeaelaXx yHuGUKanuu U JuddepeHuranuu
MpOLECCYaTbHOrO TMpaBa M IPOLECCYalbHOro0 3aKOHOAATENbCTBA HE HOBBI  JUIA
OTe4YeCTBEHHOH TmpaBoBod Haykd. OJHaKo, MOXallyW, BIEPBbIE B JIOKTpUHE
COOTBETCTBYIOLIME  BONPOCHI  [OCTABJEHBI  QUCCEPTAHTOM B  TakOM  IIIyOOKOM
JOTMATHYECKOM KJIFOYe, MCCIAeJOBaHbl € TaKOM BCEOXBATHOCTBIO, C BBIXOJOM Ha
MacluTaOHble MPeAI0KEeHUs [10 U3MEHEHHIO PeryIMpOBaHusl.

COBOKYIIHOCTb ~ TEOPETHKO-TIPAKTHYCCKUX  MOJOXKEHHH mnpeinoxkeHHo E.IL.
[ToTraneHKo KOHUENIMH JeHCTBUTEIILHO IPEIONPEAENIAET CUCTEMHYIO KOPPEKTHPOBKY

HOPM I'paKaaHCKOTO H ap6mpa>f<Horo MMpOLECCYATbHOI0 3aKOHO4aTE/IbCTBA.



O6o3nauenHast B pabore menb — «00OCHOBaHWE HEMPOTHBOPEYHUBON KOHIIEMLIMH
CIICLHAH3ALMU ¥ YHU(PUKALMH HUBHIMCTUYECKOTO MPOLECCYaTbHOTO MpaBa KakK MapHBIX
NPOIECCOB  KA4YeCTBEHHOI'O  OTPacjeBOr0  pa3BUTHSA,  IIO3BOJIAIOIIEH  IIOBBICHTH
d(QGEKTHBHOCT  MPABOBOTO  PEryJIMPOBAHHS  LMBUIMCTUYECKHX IIPOLIECCYaTbHBIX
OTHOLICHUH 3a CYeT COaTaHCHPOBAHMS COBOKYIHOCTH PETrYJISATOPHBIX CPEICTB W
obecrieueHuss MX OpraHudHoro jedcrBus» (c. 10 jguccepraumum) mpejcraBiseTcs
JAOCTUTHYTOH, @ 3aiayd, Cped KOTOPLIX: BBIABUTH M OXapaKTEepH30BaTh poOJb
CrielMaitM3alky ¥ YHU(UKAUK B Pa3BUTHH OTPACIEBON CHCTEMBI IIPOLIECCYATBHOIO I1PaBa;
0XapaKTepPU30BaTh MPHU3HAKK W BHbl CIIELUAIBHBIX IIPOLIECCYaIbHBIX HOPM; ONpPENeIUTh
OCHOBaHHMss W  (DAaKTOpel, BIUAIOIIAE Ha  CHEUUATW3ALMI0  [UBUIMCTUYECKOTO
MpOoIEeCCyaIbHOTO IIPaBa — PEIIeHHbIMHU.

Hay4Has HOBM3HA JMCCEPTALMOHHOTO MCCIENOBAHMSA OTPAaXKEHA B MOJOKEHHUSX,
BbIHOCHMBIX Ha 3alHTy (C. 16-22 muccepraiyn), KOTOpble B COBOKYITHOCTH MPEICTABIISIOT
OPUI'MHANIbHBIA U TEOPETHYECKH OOOCHOBAHHBIM MOIXOJ K MOHMMAHMIO 0003HAUEHHBIX
po0JIeM, HMEIOT KOHKPETHOE MPaKTUYECKOE BOTUIOLIEHHE.

Teopernyeckyro 3HaUMMOCTb MPEACTABIISET MCCIEJOBAHHE BONPOCA O METOJAaX M
(opmax yHuUKauMH npaBa. ABTOp 3ajaeT 3aKOHOMEPHBIH BOIPOC, SIBISETCS JIU
[IpaBOTBOpUECKas IesATENIbHOCTh €JMHCTBEHHOH Gopmoii mpaBoBoii yHupukanuu? ITo ero
MHEHHIO, HOpMa IIpaBa, a MMEHHO ee colepxkaHue (IPaBUJIO MOBeAeHMs, AeDUHHUIIUS,
NPUHLMIT U T.J.), ABJISETCS 00BEKTOM BO3/CHCTBUS OTHIOAb HE TOJNBKO MPAaBOTBOPYECTBA,
HO M TOJKOBaHMs mpaBa (c. 49). BaxkHbIMH 171 IPAaBOBON HAYKH SBJISIFOTCS U BBIBOJIBI
aBTOpa 00 YHMBEPCATBHOCTH PACIPOCTPAHEHHBIX CHUCTEM KIAaCCHMDMKALMM HOPM H HX
OTHOCMMOCTH K  @polecCyalbHbiM  HopMmaMm. [lo  MHeHHIO  JHccepTaHTa,
pacnpoCcTpaHeHHOCTh KIaCCU(PUKALIMK HOPM Ha OOIIKe U ClielUaIbHble CO31aeT HILTIO3HIO
TOTO, 4YTO BCE€ HOPMBI IIPOLECCYaJIbBHOTO IMpaBa SBIAIOTCS JHOO OOIMMMH, IJHGO
crenuanbHbIMU. OJIHAKO TakoH BBIBOZ SIBJISIETCST HEBepHbIM. Heo6XOIMMO YUHMTHIBATH
JAUHAMUYHBIA XapakTep CUCTEMBI IIpaBa, KOTOpas MpeTeprieBaeT MOCTOSHHBIE H3MEHEeHHUsI
KaK B COZIEp)KATEIbHOM, TaK U B CTPYKTYPHOM acrekrtax (c. 184)

HoctouHcTBOM paboTHl SIBIsSETCS MOCIENOBAaTENbHOE, CONEPIKATENbHO IOJHOE,
aKKypaTHO€ C TOYKHM 3pEHMS LHUTHPOBAHHS IPUBENCHHE CYLICCTBYIOUIMX HAyYHBIX
B3IJIAJ0B, HX [NyOOKWH HayuHblil aHalM3 Kak B TPEJOMIEHHMH «IIpOIleccyalbHOe-

MaTepHajIbHOEY, TaK U «IIPOLeCCyalbHOE — CyI0YCTPOHCTBEHHOE) (CM., Hamp., ¢. 269-285).



Hay4Hyl0 1IEeHHOCTH IpeJCTaBJsieT BbIBOJ O TOM, YTO MPAaBOMHTEPIpPETALHOHHAs
CTICUMAM3aLUs [UBUIHCTHYECKOrO IPOLECCYalbHOrO TpaBa — SIBICHHE OOBEKTHBHO
CYIECTBYIOLLEE, XOTsI U MOPOKAAEMOE Pa3IUYHBIMU IIPUYUHAMHE (1e(DEeKTHOCTh HOPM HITH
JIOMYIIEHHE CIEeLHATIbHOIO TOJKOBaHHUA caMOi HOpMOH). B mobom ciydae Takas dhopma
CICHHaM3allii, WMes BaKHOE 3HAYeHHe, HE JOOJUKHA NPHUBOAMTHL K IIOSBICHHIO
IIPaBOIIOJIOKEHHM, 3aMEHSIOLIMX COJIepKaHue poleccyalbHbIX HOPM (¢. 307)

Criexyer cornacuThes ¢ BHIBOZOM aBTOPA O Ie(EKTHOCTH M HEMOIHOTE TIOCTPOSHHS
psla HOPM M HHCTUTYTOB IPOIIECCYaJbHOIO IPaBa C TOYKH 3PEHHs OOLIMX IIOAXOJ0B,
000cHOBaHHBIX B paboTe. Tak, HAIIPUMep, YaCTO Cy/Ibl IPU BEIHECEHUH CyAe0HOTO IPHKa3a
HE MPOBEPAIOT PACYeT LICHBI UCKa, He HHIWBHIYaTU3UPYIOT IUIATEXKH (HATIPUMED, HAJIOTH),
YKa3pIBas [IPOCTO HA HaJIMYKeE 3a/10JOKEHHOCTH. B JJaHHBIX CITy4asiX BEIHOCHTCS H3HAYAIbHO
HCNPaBUIBHBIN Cy[AeOHBIH MNPHKA3 C pacdyeTOM Ha BO3MOXHOCTH €ro OTMEHBI IpH
HeCcoIJIacuu JoJKHUKA (c. 404).

Teoperuko-npakTuuecKuil HHTepeC MPeACTABIISIET HCCIe10BAHUE aBTOPOM IIPOGIeM
OCHOBAaHHI K MpPENNOCHUIOK CIeNHalTH3alliid M YHHOUKAUWK MpaBa, HX HaydHas
kmaccuukanms (c. 82-93 ymccepraiun). AKTyalbHBIMH ABJISIOTCS M TIPEUIOKEHHs aBTOpa
I10 COBEPLICHCTBOBAHUIO HOPM 0 cyaebHOM peeHun (c. 412-417).

OGOCHOBaHHOCTb M JIOCTOBEPHOCTH ~ HAY4YHBIX  TOJIOKEHHH, BBHIBOJIOB U
pexoMeHIauuh, CHOpMyTMPOBAHHBIX B AMCCEPTALlMH, OOECHEYMBAIOTCS CHCTEMHBIM
MOAXOIOM K M3YYCHHIO TEOPETUYECKMX M 3aKOHOIATENbHBIX ITOJIOKEHHM, PUMEHEHHEM
pasHOOOPAa3HBIX METOJOB, HCIIOIB30BAaHHEM HEOOXOJMMOTO KPyra MCTOYHHKOB Da3HbBIX
MCTOPHYECKHX MEePUO0B. IMIUpPHYECcKOll 6a30i uccne0BaH s MOCIYKUIM POCCHICKHE,
3apy0exKHbIE M MEXyHapOJIHble HOPMATHBHBIE NPABOBBIE aKThl, CyACOHBIE aKThI CY/I0B
001N IOPUCAUKINY U apOUTPaKHBIX CY/I0B; 0030pbl U 0000IIEHNS Cyne6HO NPaKTHKH;
MaTepHaIbI MPABONIPHMEHHUTEIBHON MPAKTHKH, CTATUCTHYECKHE JaHHbIE.

HayuHas HOBM3Ha jaucceprauuy BblpaxkaeTcs B pa3paboTke M 0OOCHOBAHHH
LeJIOCTHOM ~ KOHUENMUMH  CTeUHANU3alid W yHU(DUKALUMUH  LUBUIHCTHYECKOTO
MPOLECCYANbHOTO TMpaBa, OCHOBAaHHOW Ha WX MOHHMAHUM KakK TMapHBIX SBJIEHHI
AUAJICKTHYECKOT0 Pa3sBUTHS, BBICTYNAIOLIMX OJHUM U3 TPOSIBIEHMI 3aKOHA €IMHCTBA U
0OpLOBI MIPOTHBOMOJIOKHOCTEH. BBIMICH3I0KEHHOE CBUAETENECTBYET 00 AKTYalbHOCTH
BbIOPAHHO aBTOPOM TeMbl HCCIIEI0BAHMS U C/IEIAHHBIX MM BBIBOJAX M PEKOMEHIALIHSIX, HX

BBICOKOM TEOPETUYECKOMN U [IPAKTUYECKON 3HAYUMOCTH U HOBU3HE.



CreneHp pa3paboTaHHOCTH H ampoOaldd HAYYHBIX IIOJIOXKEHHH HCClIeqOBaHus
ABITACTCA I[OC-TaTOqHOI\:I H COOTBETCTBYET IPCABABIIACMBIM Tpe6OBaHI/I$IM. OCHOBHBIB
BBIBOJBI M PE3yJIbTaThl JIUCCEPTAllMOHHOTO HCCIeJOBAaHHs alpoOUpOBATUCH HA
MHOTOYMC/ICHHBIX Hay4HbIX KOH(DEPEHUUSAX, OMYOIMKOBAHbI U OTPaXKEHbI B MyOIHKALIHIX
B PCLEH3UPYEMBIX HAy4YHBIX H3IAHHUAX, PEKOMEHIOBAHHBIX BrIcuiel aTTecTalMOHHOI
Komuccuer mpu MuHUCTEpCTBE HayKu U BbIciIero obpasosanus Poccuiickoit @esepann,
U IByX MOHOTpaQusx.

Coznepxanue aBropedepara COOTBETCTBYET CONEPKAHMIO JUCCEPTALMH, OTpPa)Kas
OCHOBHBI€ I10JIO’KE€HUSI U BBIBOZBI aBTOPA.

B uenoMm oneHuBasg OMCCEPTAlMIO KaK aKTyalbHOE Hay4dHOE HCCIeI0BaHMHe,
NIPOBE/ICHHOE Ha BHICOKOM TEOPETHYECKOM YPOBHE U MMEIOIIee MMPAKTUYIECKOe 3HAaYeHHe,
CIEIYET OTMETUTh, YTO HEKOTOPBIC €ro IIOJIOXKEHHs BBI3BIBAIOT 3aMEYaHWs, BOTPOCHI,
TpeOyloline oTBeTa Ha MyOJIHYHOM 3aIuTe:

1. B kayecTBe MeTON070rMYECKOM OCHOBBI BCETO HCCIIENOBAHUS aBTOPOM H36paH
METOI «MaTEePUATUCTHUECKOH AMaNeKTHKI), KOTOPBIA MPUBEIN €ro K BBIBOAY O NMapHOCTH
(IIpPOTHBOPEYHBOM, HO HEOOXOAMMOM COCYILECTBOBAHHY) CTIEMATH3AIME U YHUDUKALMY
UUBUIUCTHYECKOrO MPOLECCYanbHOro npaaa (c. 13). Peanuzalus uMeHHO JaHHOTO METO/1a,
0 COOCTBEHHOMY IIPM3HAHMIO, IO3BOJIANA ABTOPY BBLABMHYTH M OGOCHOBATH PSiJ
OPUIMHA/IBHBIX BBIBOJOB O BBIPAKEHUU 3aKOHOB IMATEKTHKHA B OTPACIE€BOM Pa3BUTHU
UUBHITMCTHYCCKOTO MPOLECCYalbHOTO MIPaBa, MECTE W POJIH B TAKOM Pa3BUTHH IIPOLIECCOB
crienuanu3anud W yHupuxanuu. «[lapHOCTE» M NPOTHBOMOCTaBIEHHE IBYX SIBJIEHHI
(MOHATHH, TeHJEHIUH, NPOLECCOB) CTAIM HACTOSIIMM JEHTMOTHBOM BCeil OOIIMpPHOI
pabotel. bonee Toro, B AMHAMUYHOM COOTHOLIEHUH 3THX JIBYX IPOLIECCOB aBTOP BUIUT B
LIeJIOM OCHOBHO# (paKTOp KaueCTBEHHOIrO Pa3BUTHSI BCETO MPAYKIAAHCKOIO IPOLECCYaTbHOTO
npasa (MoJIokKeHHue Ha 3aumTy 2). M3 «mapHoro» xapakrepa MpoueccyalbHbIX HOPM Kak
pe3yibTaToB  yHMGMKaMKM W CHeUUaIM3allid IpaBa BLIBOAMTCS M  aBTOPCKas
KyaccH(UKalUs IpoLecCcyanbHbIX HOPM (II0JI0XKEHHe Ha 3aLUUTy 5).

BMmecTe ¢ Tem, kak XOpOLIO M3BECTHO aBTOPY, AHAIEKTHUECKUH MaTepHallM3M, H3
KOTOpOro B JMCCEpPTAllMU JETEPMHUHHUPYETCs «OMHapHas» KapTHHA HAy4YHOro MO3HAHUS,
YK€ M0 KpaiiHe Mepe TpH IEeCATWICTHS He SBISCTCS COHHCTBEHHO MOMYCTHMBIM B
OTEYECTBCHHBIX HAay4YHBIX HCCIen0oBaHuAX. Tak, Hanpumep, no MHeHuro P.I'. BapaHniesa,

OJTHOMEPHOCTh OMHAPHON CXeMBbl MOPOKAAET JMHEHHOE INpEeJCTABIEHHE O CBA3AX H



CaKpaMEHTallbHYIO IIOCTaHOBKY BOIIPOCOB O TOM, YTO )K€ [I€PBUYHO: ObITHE UJIM CO3HAHHUE,
SIUI0 WK Kypuua. Ho uTo o0beauHseT MpOTHBOIMOIOKHOCTH B OJHY CymHOCTH? Kakos
MEXaHU3M paspelleHus nporuBopeuni? Kilaccuyeckass HaydHas mnapajgdrmMa uMela
OTYETIMBO aHATHTUYECKHH xapakTep. CKIOHHOCTh K aHalM3y, KaK BHU3UTHAs KapTOYKa
HayKH, COXpaHAETCsA B HAlIeM MOACO3HAHWH, HECMOTPS Ha BCe TPaHC(HOPMAIIMH KapTHUHEI
mupa. OH HauyMHAeTCs C pas3InyeHsi, COMOCTABIEHMS, IPOTHBOIOCTABICHHUS. UHCIIO0
3ICMCHTOB B OTHEJLHOM aKTe MOXET ObITh pasnuyHbIM. [Ipocreifinii Bapwant —
AUXOTOMMS, paclIeneH!e Ha JBe YacTH. Tak MOSBIAIOTCS OMHAPHBIE OMIIO3ULMH, THAJEI.
Ho mis cuntesa Tpebyercst Goiee éMmkas cTpykTypa. IIpuMepsl H3 eCTECTBEHHBIX HayK
MOJCKA3bIBAIOT, YTO CIIEAYET 0OPaTUTLCS IT0 MEHBLIEH Mepe K Tpuagam.'

He cumraer i aBTop, uto npubapieHye K aHAIMTUYECKOH «Iape» YHHDUKALMH 1
CTCLHaTH3aLKH, HAaNPpHMep, 00beNHSIONIEro (CHHTE3NPYIOLIEr0) Hauana «MHTErpaLum»
I103BOJIMIIO OBl €My oJiee II0THO PaCKpPBITh TEMATHKY HccIenoBaHus? TaK i METOIMYECKH
LEHHO /1A paboTsl 9T0 GuHapHOe nmpoTHBonocTaBieHHe? Tem Gosee, aBTOp caM aKTUBHO
MCIIOTB3YeT Ha CTpaHHIAX IUCCEPTALMH TEPMUH «HHTErpalus» (Harmp., ¢. 45, 51, 60).

2. Hecmotpst Ha 0611ty1o, Ge3yclIoBHO 1PaBOBYI0, IPOIIECCYaTbHYIO HAPABIEHHOCTD
HCCIIEI0BAHMSA, NIPU IPOYTEHHH PabOThI HE OCTABIISIET OLIYIIEHHE, YTO MHOTHE 3aTPOHYThIe
B HEH BOIPOCHI PACKPHITUS U IPOSCHEHUs 3HAYEHHS HOPMATHBHOIO TEKCTA, MOBBIMICHMS
ynoocTBa ¥ 3()(GEKTUBHOCTH €ro MCIONB30BAHHA, B TOM UHCIE B KOHTEKCTE
(bOpMyYITHPOBAHHS 3aKOHOIATENBHBIX MPABHIT B PEXKHME «OOIIAsS M CIeIHATbHAS HOpMay,
«olIiiee NpaBUIIO - UCKIIIOYEHHEY, PACCYKIAEHHsS O PacIiojOKeHHH HOPM B TEKCTe, UX
COOTHOILICHUU H T.H., HOCAT CKOpee CEeMaHTHYECKMH XapakTep, SIBISIOTCH pe3yjbTaTaMu
CEMaHTUYECKOT0 MJIM CUHTAKCHYECKOTO aHaIn3a, B paMKaX KOTOPBIX PACKPhIBAETCS CaMO
AP0 paboThl, HATOMUHAIOT 0GOBIIEHN)S U3BECTHBIX NPEICTABUTEICH «TEKCTYAIUCTCKOTOY
(textualist) moxxoma k Tonkosanuio mpasa B CIIIA2. He yMallsigs 3HAUCHHE B CHUCTEME
IOPH/IMYECKOTO 3HAHUS TEKCTa, aTpuOyIIMK CMBICIIOB CII0BaM, KaK U B LIEIOM BOCIIPHSTHS
BHEIIHEro OYKBEHHOTO MpOSIBICHHS HOPM, He CUMTAeT JIM aBTOp, YTO CHEIAHHBIE UM
BBIBOJIBI (M PEKOMEH/IAINM ) KACAIOTCS He CTOJIBKO cephl TTpoIleccyansHOM HayKH, U 1aKe
NpaBa B LEIOM, a mnpucyumu J0o60# chepe mnosHaHHs, OCHOBaHHOM Ha TekcTe (He

00s3aTeIbHO HOPMATHBHOM, U HE 00s3aTelbHO IIpoIeCCyalIbHOIO Kojekca)? B stom

! Cwm., Harp.: P.I. Bapanues. CuHepreTnka B COBPEMEHHOM €CTECTBO3HaHHH // https://spkurdyumov.ru/what/sinergetika-v-
sovremennom-estestvoznanii/?ysclid=lssvdcxshd224 105553 (nara oGparenus — 19.02.2024)
? Cwm., Harp.: Antonin Scalia and Bryan Garner. Reading Law. Interpretation of Legal Texts. Thomson West. 2012.



CMBICJIE BBI3BIBAIOT COMHEHHS BBIBOJBI O TOM, YTO 3aTPOHYTHIE B paBoTe PoGIeMbl IeKaT
B HPCAMETHOM IOJIC MPOLECCYaNTbHOTO I1paBa, MMMAHEHTHO TPUCYIIH HMEHHO chepe
peryJMpoBaHuUs IPaBOCY M.

3. B npozoskeHue NpeblayLIero BOIpoca, XOTeN0Ch Gbl IONONHUTENEHO IIPOSICHUTD
TO3UIHMIO  TUCCEPTaHTa OTHOCHTENBHO B ILIEJIOM CTENCHH BIHSHUS HCKITIOUHTEIBHO
AIOKTPUHAIILHEIX,  TEOPETHUECKHX AaCMEeKTOB Ha YHUQHUKAIMIO M CHELUATU3ALHIO
MPOLECCYATEHOTO 3aKOHOAATENBCTBA, KOTOPhIE GUiecTsIIe COOPAHBI i PacKpEITHL B padore.
He wumetor nu stu acnektsl u COO0pakeHUst (K CONKAIGHWIO U Hac — YUYEHBbIX )
BTOPOCTENICHHOE 3HAYEHHE 10 CPaBHEHHIO C (AKTOPAMH IIONHUTHYECKOTO U Jlaske
KOHBIOHKTYPHOTO xapakTepa? Tak, HalpuMmep, HEKOTOPOEe BpeMs Ha3aj NIPaKTUYECKH B
OMHO W TO K€ BpeMs LI aKTHBHAsA JIMCKYCCHMS O HEOOXOMMMOCTH MPHHATHA €IHHOIO
TPKIAHCKOTO MpOLeCCyanbHOro Komekca (yHHbuKamus). [Touty B 3T0 ke camoe BpeMs
ObIT  TPHHAT  OTHEIBHBIH  KOIEKC aZIIMUHUCTPATHBHOTO  CYJONPOU3BOACTBA
(cneuuanusauus). Ilpu  sTom COOTBETCTBYIOLIME HOPMBI 00 aJMHHHMCTPaTHBHOM
CYAONpOU3BOACTBE coxpaHstoTcs U B AIIK P®d. ITocmeem MPENNONI0KNATh, YTO TaKOE
3aKOHONIATEIbHOE pelIeHHe (KaK U HEKOTOPbIE APYTHe) 06y CIIOBIEHb dbaxTopamu, ckaxem
TaK, JHUb OTHANCHHO CBA3AHHBIMHU C ONMCAHHBIMH B JHCCePTALMH (Ha3zoBeM mXx
«IOJIUTHKO-CY/I0YCTPOHCTBEHHBIMMUY ).

Bwmecre ¢ TeM, ykasanHble 3ameuanus, BOIIPOCHI HOCST NUCKYCCUOHHBIN XapakTep U
HC YMAJIAOT NOCTOMHCTB, HAayYyHOH W NpPaKTHYECKOH 3HAYMMOCTH JUCCEPTAIIHOHHOMN
paboThI.

Hayunas skcmeprusa mpencrapienHbIx JAuccepTaudd M aBTopedepara 1o
3asBJICHHOH TeMe B COOTBEICTBUM C TpPeGOBAHHAMM, NpenbsBIIEMBIMU K paboTam
NOJ0OHOr0 Poja, AaeT OCHOBAHHE IONOKHTENBHO OLEHHTH HCCIIEZIOBAHUE 10 KPUTEPHUSIM
aKTyalbHOCTH W30paHHOM TEeMBI, CTeleHH O06OCHOBAHHOCTH HAYYHBIX ITOJIO)KEHHH,
BBIBOZIOB M PEKOMEHJALMH, C(HOPMYIUPOBAHHBIX B JMCCEPTALIHH, HX JOCTOBEPHOCTH H
Hay4YHOWU HOBH3HBI.

Ha ocHoBanum BbimensnoxeHHoro MoxkHo caenats BBIBOJI, YTO JHUCCEPTALIMOHHOE
uccnenosanue Iloranmenko Esremus I'eopruesnmua nHa Temy: «Crenmanusauus u
YHUQHUKALNS UMBUITHCTHIECKOTO MPOLECCYANTEHOTO NMpaBay SABJISETCS CAMOCTOSATEbHBIM,

TBOPYECKUM H 3aBEPIICHHBLIM HCCIICMOBAHUEM, npeacrasiser coOoit CaAMOCTOSTEIIBHYHO

Hay4HO-KBATM(QHKAUMOHHYI paGoTy, B KOTODOA COLCPIKUTCS  pELIeHHe Hay4yHo-



NPaKTUYECKON MpoOIeMbl, UMEIOUIed BaKHOE IIPAaBOBOE M COLUAIBHO-D)KOHOMHUECKOE
SHa4YCHHC Ha COBPEMECHHOM OTamne pa3sBUTHSA CTPAHBI B KOHTEKCTE IIOBBLIIICHUS
3Q(EKTHBHOCTU CyaeGHON 3alUThl HAPYIIEHHBIX WU OCrIlapMBaeMbIX IpaB, CBOOOJ U
3aKOHHBIX HHTEPECOB CyOBeKTOB IPABOOTHOINEHUH, 00NagaeT MOMKHON HaydHOM
HOBHU3HO# U COOTBETCTBYeT TpeboBaHuaM paszena 11 [Tomnoxenus o MIPUCYKICHUHU YYEHBIX
CTEIIeHeH, YTBEPXKIEHHOro nocTaHoBieHHeM [IpasutenscTa Poccuniickoii ®enepanuu ot
24 cents0ps 2013 1. Ne 842, a ero aBTOp 3acTyXHBaeT MPUCYKICHUS YYEHOU CTETeHH
AOKTOpa IOPUAHMHYECKMX HayK M0 Hay4yHOH cnenuansHoctd 5.1.3. YacTHo-mpaBoBbIe

(UMBUIIMCTUYECKHE) HAYKH.
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OT3bIB
O(QHUINATBHOIO ONMMOHEHTA
AOKTOPA IOPHIAHYECKHX HAYK, J0LIEHTA
Ky3nenosa Esrennst HukosiaeBuua na AMCCEPTALMIO
Horanenko Esrenus Ieopruesuya na Temy «CrieuMaan3aunst ¥ ynupuxkauus
UHBHIHCTHYIECKOI0 NPOUECCYaTbHOT0 IPABAY, NPEACTABICHHYIO HA
COMCKAHHME yYEHOH CTelleHH 10KTOPA IOPHAMYECKHX HAYK 110 HAYYHOMH
CleunanabHocTH 5.1.3. YacTHo-npaBoBbie (UMBHIIMCTHYECKHUE) HAYKH

Axkmyanonocme memwr. JIunamuano Pa3BUBAIOLIEECS ITUBHIMCTUYECKOE
[IPOLECCYaIbHOE  3aKOHOAATENLCTBO  MPEATIONAraeT HEOOXO0IHMOCTD yuéra B
[IPOLECCE 3aKOHOTBOPYECKON AGHATE/ILHOCTH HE TOJBKO OCOOCHHOCTE npeaMeTa
[IPaBOBOI'0 PEryJMpOBaHUs, HO U COOCTBEHHO MHCTPYMEHTAPHS, TMO3BOJISAIOIETO
chpopMHPOBaTE MOATHHHO 3 eKTHBHbIC [IPABOBBIC HOPMBI, OTBEUAIOLIUE KaK
YPOBHIO PasBUTHs UMBHIIM3ALMH B KOHKPETHOM OOILIECTBE, TaK M OTPEOHOCTAM
HPAKTHKH NPUMEHHTENIBHO K KaXIOMy KOHKPETHOMY A€ILy, paccMaTpuBaeMomy
CYIOM MM nonasmemy B (QOKyc CyaeGHOH aestenbHocTH. Tak ke U
MPABONPHMEHHUTE/IbHAA NPAKTHKA JIO/DKHA YYHTBIBAT HE TOJBKO BHEIUIHIOW
dbopMy mposiBieHHs mpaBOBOH HOPMBI, HO W TIpaBWIIa, 110 KOTOPBIM I1OCJICIHSS
CKOHCTPYHpPOBAHA, A 4ero OHa Oblla CO3/aHa, BKYIIE ¢ KAKHMH HHBIMH HOpMamu
AOITKHA NIPABUITBHO NIPUMEHSTBCS, KAK JJOJKHA NIPABHIBHO TOJIKOBATLCS 1 T.1. Ha
npeobpasosanue  (GopMmbl  m COICPKaHWsA  NPABOBOIO  PETYIMPOBAHUS
HPOLCCCYANLHBIX OTHOIICHHI OKA3bIBAKOT BIMAHHE Pa3IHdHbIC MHOTOYHUCJICHHBIE
bakTopel, mpouecchl, TeHpeHIHH, IIPH DTOM  HEBO3MOXKHO MEXAHHYECKH
MPAMEHATE 3aKOHBI INATICKTHKH, A TAKXKE NPOCTO NePEKIa/bIBATH o0uIenpaBOBLIE
SHaHWS Ha OTPAC/IeBYIO IOYBY, HA YTO CIPABELIHBO YKaspIBaeT aBTOp (CTp. 4-5
AUCCEPTALMOHHOTO  MccnenoBanusi). [lostomy u Tpedyercss  OOBEAUHSATE
COOCTBEHHO OTpAC/IEBbIE 3HAHMS C oduedunocodckumu, obmenpaBoBbLIMU, B
CAUHYIO CHCTEMY, KOTOpas (QYHKUHOHHPYET HE cama [0 cebe, a crnocobHa
00OCHOBATb  3aKOHOMEPHOCTH PA3BUTHS  TEX WM MHBIX SBJICHMH, HOpM,
HHCTUTYTOB B KOHTEKCTE€  PETYIHPOBAHHUSA  OOLICCTBEHHBIX OTHOLICHHH
COOTBETCTBYIOLICH OTPACIIbIO LIMBUIMCTHYCCKOIO [POLECCYaNbHOTO Npasa.

OINHMM W3  Takux sBICHHMIA, KOTOPBIE  MPEAONPENENAIOT  pa3BUTHE
UMBHITACTHYCCKOTO  NPOLECCYATbHOTO [PaBa W OODBACHSIIOT 3aKOHOMEPHOCTH
TAKOTO  pasBHTHSA, BBICTYNACT MpPEUIOKEHHAS M pasBHTas JMCCEPTAHTOM
LCJT0CTHA  KOHLEMUHA  B3aHMOOOYCIOBICHHOIO (YHKUMOHHPOBAHUA  Ha
COBPEMCHHOM JTane pa3BHTUA OOIIECTBA U rocyaapcrBa CHEUMAIM3AUUA U
YHH(GUKALWK 11paBOBOTO PETY/IHPOBAHUA  UMBHIIMCTHYECKHX TPOIIECCYaNbHBIX
OTHOIIIEHHH. HpH 9TOM BaXXHEBIM SIBISICTCS y‘leT B TakKux fponeccax He TOJILKO
COOCTBEHHO LIMBUIHCTHYECKOIO MIPOLECCYaIbHOIO PEryJUPOBaHUs, HO U BIMSHHS
MATEpUAJILHOrO MpaBa Ha BBILICYKA3aHHOE B3aNMOICHCTBHE 1 pasBHTHE. DTO H
00YCIIOBITHBAET aKTYaNlbHOCTh IPOBEJICHHOTO HCCJIEI0BAHHMS.

AHanmM3  crenenu Hay4YHOH  pa3pabOTAHHOCTH  TeMbl HCCIIe/I0BAHMS,
YKa3aHHBIH aBTOPOM Ha cTp. 6-9 AMCCEPTAllMK, I0KAa3BIBAET, YTO B MPABOBOI
AOKIPHHC  CYWIECTBYCT — ONPEAENEHHbBI  CHEKTP  MHCHMI OTHOCHTEIIBHO
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[TOCTABJICHHBIX JIUCCEPTAHTOM BONPOCOB, NPUYEM IPOAHAIM3HPOBAH LIMPOKHH
CICKTp  MCTOYHMKOB [OKTPMHAJIBHOW MBIC/IH, BKJIKOYAS JOPEBOTIOLUOHHBIE
paborbl. [lpu 7ToM, Kak ykasbiBaeT aBTOp, COJICpIKaHHME TPOAHATH3UPOBAHHDBIX
paboT He Mo3BONACT NPUATH K BBIBOLY O TOM, YTO 3asSBICHHbBIC Kak npeaMer
MCCIIC0BAHHs ABICHHUS HCCIIEN0BAHDBI HA [I0JUKHOM YPOBHE, TIOJIHO M BCECTOPOHHE.
B nanunoit cBasu awmccepramms E.I'. Tlortanenko HalpaBJi€Ha Ha YCTpaHEHHE
COOTBETCTBYIOLIETO 1po0ena, BHOCA [PH 3TOM CYLIECTBEHHBII BKIA] B
COBPEMCHHYIO IOKTPHHY LUBHIHCTHYECKOIO NPOLECCYaIbLHOTO [PaBa.

Crerienb  O0OCHOBAHHOCTH — HAYYHBIX  [OJOJKEHHH,  BBIBOJOB M
PEKOMEHIAUMH,  CQOPMYIHMPOBAHHBIX B  JHCCEPTALIMOHHOM  HCCIIEI0BAHIHU
E.I'. TloTaneuko, BbicOKa. AKTYaJIbBHOCTb TEMBI U pelaeMblX B HEM HAYYHBIX 3334
HE BBI3BIBACT COMHECHHH, CHOPMYITHPOBAHHbBIE 10 HTOTAM HCCIIEI0BAHHS BBIBOIBI
CMIOCOOHBI  OKa3aTh  BAMSHME Ha  JaibHeifllee Pa3sBUTHE  JTOKTPHHBI
HMPOLCCCYaNbHOTO  MpaBa MO BONPOCaM  CHELMAIM3ALMA M YHU(DHUKALHH
LIHBHJTHCTHYECKOTO MPOLIECCYaTbHOIO [pasa.

Tak, He BbBI3BIBAET COMHEHHs Te3WC aBTOpa O TOM, 4YTO /1r00as HaydHas
paboTta 1O HCCIEN0BAHMIO  LMBHJIHCTHYECKOTO MpOLECCYaIbHOTO  IpaBa,
IPOLECCYANBHBIX OTHOLICHUH, 3aKOHOIATENBCTBA, Cy0IPOH3BOACTBA HAlPABIICHa
Ha PacKpblTHEC ONTHMANBHBIX YCIOBHH pa3BUTHS [PaBOBOTO pPeryTHPOBAaHHS
AaHHOH  cQepbl oTHOmeHui (cTp. 4). KauecTBeHHO BblieseH npeaMeT
MCCJIeI0BAHHUS, KOTOPBIM BBICTYIAIOT 3aKOHOMEPHOCTH pa3BUTHA
[MBHJIMCTHYCCKOTO  MPOLECCYAIbHOrO [IpaBa, MPOSBIAIOUIAECS B pe3yibTare
BO3/ICHCTBHs B3aHMOCBSI3aHHBIX ABJICHHIT CIIEMMATH3AINH | YHU(DHUKALMH, a TAKkKe
HOPMbI LIMBUIMCTHYIECKOTO MPOLECCYaNbHOr0 U MaTepHaibHOro npasa (ctp. 11),
Crenyer  oTMeTHT  NeTalbHYIO MPOpadOTKY ~ METOAOJOTHH  Hay4yHOTO
uccnenoBanus (crp. 13-15).

JlMCcepTanT yKasbiBaeT, 4TO MCCIIENOBAHME pPE3yNbTAaTOB CHELUATIU3ALMHT U
YHHUDUKALMH UHBUIHCTHYECKOTO MPOLECCYaIbPHOTO MpaBa Ha YPOBHE TEPBUYHBIX
JNICMCHTOB  OTPACICBOH CHCTEMBI, a TAaKKE€ HA YpOBHE MIPOLIECCYATbHBIX
MHCTUTYTOB TI03BOJISICT YTOUHHTDL MPU3HAKH YKA3aHHBIX SBJCHHH, OTIPaHHYHTD UX
OT CMCKHBIX TCHACHUMH PasBUTHs MPOLECCYalbHOIO NpaBa (A depeHumanmn,
CONMIKEHUs (rapMOHH3ALINM), YNPOUICHHUS, UHTCTPalllH), COOTBETCTBEHHO, OoJee
MOJIHO H TOYHO ONpPEAEIUTh 3HAYCHHE M POJb CHEeUHAIN3aALUN U YHH(DUKALIHK B
Pa3BUTHH ~ OTPAaCJICBOH  CHCTEMBI MPOLECCYATbHOrO npaBa (ctp. 15). B
AHCCCPTALMOHHOM  MCCJICI0BAHHM  JICHCTBUTEILHO POCIICKUBACTCS riay0okas
MpopadOTKa yKa3aHHBIX ABICHHUM, HX COIMOCTABJICHUE, KDUTEPUH OTMEKEBAHUS OT
CMCHKHBIX ABICHUH, B TOM YHCIIE B UCTOPHYECKOM H MEKIYHAPOIHOM KJItoue. DT0
[I03BOJISICT CHOPMYIIHPOBATE OMHO3ZHAYHOE NPE/CTABJICHHE O CIeIHAIM3alMH |
FAPMOHU3ALMH C TOUKH 3PEHHS UX COJEPKAHMS, OCKOIBKY eBPOTIEHCKHIT OIX0T
K TAapMOHM3aLMM W yHH(HKAUMM TIpaBa, IpH IIOBEPXHOCTHOM  B3IIIAJE,
HPEIOIAraeT HHOE CoaepKaHue U GOPMbI peann3aLuH, [IPY 3TOM CIIELUAIH3aIIUs
CBPONEHCKHMH Y4EHBIMU PACCMATPUBACTCS B MHOM KJIFOYC, HEXKEJIM B KOHTEKCTE
MPOBEICHHOTO aBTOPOM HCCIEN0BAHHSA ClIEIHANN3ALIH 1 rapmoHusauuu. Crenyer
€pasy sametuth, uro E.I'. Iloranmenko Ttakie yuTéH BBILLICYKA3aHHBIM Tak
Ha3bIBAEMBIH «EBPOMCHCKHIT» [10JIX0/1 K CHCLHATH3AUNN U YHU(DHKALIMH, KOTOPBI
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XapaKTepHu3yeT TeHASHUHU pa3BUTHS E€BPOINEHCKOro IPOUECCyaIbHOrO IpaBa,
00yC/IOBJICH MPUMEHEHHEM HOPM MEKIYHApPOJHOrO IpaBa, HO HE Kacaercs
HalpAMYI0  BOMPOCOB  CIEUHAIM3ALMH W YHU(DUKAUUMK LHBUIMCTHYECKOTO
MPOLECCYanbHOr0 NpaBa B MPeI0KEHHOW JUCCEPTAHTOM KOHIIEITIIHH.

ABTOPOM 3asBJIAETCA B MOJIOKEHUAX, BBIHOCUMBIX Ha 3awury (1. 1, ctp. 16),
4TO OOBEKTOM MEPBOOYEPEHOIO BO3JCHCTBHS CIECUHMATH3aUHH W YHH(PHKALNH
BBICTYNAeT CaMO LHMBHIMCTHYECKOE IpoLeccyanpHoe mpaso. [IpoueccyanbHoe
3aKOHO/1aTebCTBO, CYOIPOU3BOJCTBO, LUUBUIUCTUYECKUH npouecce
IPEJICTABJISAIOT COO0H 00BEKT BTOPUYHOTO BO3JACHCTBUS YKa3aHHBIX siBJeHHH. [1pu
9TOM HEMOCPEACTBEHHBIM OOBEKTOM CHNELHAIM3alMU U YHHUPHUKALHH SBISIOTCA
NpoLECCyaTbHBIC HOPMbI KaK IEPBUYHBIN 3JIEMEHT HHCTUTYLIHOHAILHOW CHCTEMBI
[poueccyaabHOro npasa. Ha mepBbIi B3risin 371ech MPOCIEKHUBACTCS HEKOTOpas
HCCOIVIACOBAHHOCTL  JIOTHKH:  IIEPBOOYEPEAHbIM  OOBEKTOM  BO3JCHCTBHUS
AQHAJIM3HPYEMBIX SBICHHMH BBICTYIAET MPaBO (B LEJIOM), a HEIOCPEACTBEHHBIM
00BEKTOM — HOPMBI, TOT1a KaK HE BIIOJHE OYEBH/HO, HACKOJIBKO OIpPaBIaHHBIM
SBJISICTCS  JeJIeHHe  O0BEKTa  BO3ACWCTBHA  HAa  [EPBOOYEPETHOE U
HenocpeacTseHHoe. [Ipu TakoM moaxoae MpeAcTaBisercs, 4To 0O0Jiee BEPHBIM
Ob110 ObI BbIJENEHHE IIEPBOOYECPESIHOTO M BTOPHYHOTO, HEMNOCPEACTBEHHOrO M
OIIOCPEOBAHHOrO0  00BbeKTOB. OmHAaKo 1O TeKcTy paboThl  JAHCCEPTaHT
[10CJIE10BATE/ILHO 10KA3bIBAET BEPHOCTD [TPUBEIEHHOTO UM TE3HUCA.

Cnenyer coriacutbesi ¢ aBTOPCKOW TIO3MIMEH O TOM, 4YTO B OCHOBE
CHCUHAIN3ALMN UHBUIIMCTUHYECKOTO IIPOLECCYaTbHOTO MpaBa JEKHUT IOMOTHEHHE
IODHJIMYECKOr0  TMOHATHS  BHI000pPA3yrOLIMM MPU3HAKOM (H  TPUMEHEHHBIN
JAUCCEPTAHTOM METOJ MCTOpHU3Ma JIMIUb [OATBEPKAACT YKa3aHHBLIH J0BOX), a
METOJOM CTCHHATU3ALNH BbICTYNA€T KOHKPETH3alMs MpaBa, TOTAa Kak B OCHOBE
YHH(UKALMK 1IpaBa JIKUT HCKIIOYEHHE BHIOBOTO MPH3HAKA M3 IOPHIMYECKOTO
[OHATHS, a METOJIOM yHH(HUKALUMHK BbICTyNaer oboduieHue (crp. 16). [MogoOHbIi
[IOAXOJ TIO3BOJIACT JOCTATOYHO TITyOOKO BBIABUTH CTPYKTYPHYIO CYIIHOCTB
HCCIIENYEMBIX  SBJICHMH W MX  BO3JEHCTBHE Ha 3asiBICHHBIH  aBTOPOM
NIEPBOOYCPETHON H HENTOCPEICTBEHHBIH 00OBEKTHI.

JIOrHuHBIM ¥ 3aCiIY)KHBAKOLUIMM BHUMAHMS SBISETCS TE3UC O TOM, YTO
COCHHANU3AMA U YHHQUKALMA LMBUINCTHYECKOTO TPOLECCYATbHOTO MpaBa
ABJIAIOTCS TTapHBIMH ABJICHUSMHU €0 KaYCCTBEHHOTO PA3BHUTHSA, YTO, MIOCPEIACTBOM
(hopMHpOBaHHUs B CHCTEME LHBUIMCTHYECKOTO MPOLECCYaIbHOTO npasa OOIIUX U
CHCUHATBHBIX TPABOBBIX [PEANHCAHUI, OOECIIEYUBAET MOJHOTY OTPACIEBOrO
perynupoBanus (ctp. 16-17).

Brijenenne o0mux U CreUManbHbIX [POLECCYaTbHBIX HOPM KaK Pe3yJIbTaT
BO3ACHCTBUS CHIEUMATN3ALMH H YHHOUKAIMH HA 3asBJICHHbIE aBTOPOM OOBEKTHI
(ctp.  17) TakKe MpPEACTABISETCS KOPPEKTHBIM, HECMOTps Ha TO, 4TO
MEPBOOYEPEAHEIM O0BEKTOM SBISETCS CaMO TMPaBO, a HENOCPEICTBEHHBIM
00BEKTOM — TpoLIecCyaIbHbIe HOPMBI. ITO 00YCIOBICHO TEM, UTO CELHATN3ALUS
H yHHQUKAIKs HE IPOCTO BXOAAT B Cepy HaydqHOro HHTEpeca TeX WJIM HHBIX
4BTOPOB, HO W MMEIT pPEaTbHOE MPAaKTHYECKOE NPUMEHEHHE, KOTOPOe KaK pa3
[POABJIACTCS B CYIIECTBOBAHHU OOIMX W CHECLHATBHBIX MPOIECCYAIbHBIX HOPM U
B BO3MOYHOCTH (HEOOXOOMMOCTH) HX MpuMeHeHHs. CaMO LHBHIMCTHYECKOE
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IpoueccyalbHOe  IpaBO  Kak  [EpBOOYEpPeIHOH  O0OBEKT  BO3AEHCTBHS
CHCHMANN3ALAN M YHH(QUKALKMHE BBICTYIIAET JHMIIb TeM HEOOXOAMMBIM 0asucoM,
H4epe3 KOTOPbIH BO3MOKEH BBIXOJ HA YPOBEHb KOHKPETHBIX HOPM. Takoil momxo
JIOTMYEH U OIpaBJIaH.

BaxHbIM crenyeT npusHaTh  aBTOPCKMil [OAXOA K KJ1acCU(UKauuu
TPOUCCCYAILHBIX  HOPM,  yTOYHAIOLIMH CyLIECTBYIOIIEE B MPOLECCYaIbHOI
AOKTPUHC IC/ICHUC X Ha OOIIME W CHeLHaIbHBIE, KOTOPOE, 110 MHEHHEO aBTODA,
ABIICTCA  BTODUYHBIM. BbIIeICHHE B KOHTEKCTE MEpBMYHON KIacCHMUKAIHK
MPOUCCCYaIbHBIX HOPM  €IMHMYHLIX M MapHbIX HOpM (cTp. 18) mo3Bommio
,D,HCCCpTaHTy BLBIAABHTH B¢ PasHOBUIHOCTH €JIMHHUYHBIX IpouecCyaabHbIX HOPpM —
HOPMBI [OBBILIEHHOW a0CTPAaKTHOCTH H HOPMbI C KOHKPETHBIM COJEp>KaHHEM.
ApryMeHTaluss  Takoro  JefleHHs B JAUCCEPTALHOHHOM  MCCIIE0BAHUU
IPCACTABIACTCS  TIOCIC0BATC/BHON W 3aCIyKHBAIOWIell yd4éTa HE TOJIBKO B
CICHMATU3HPOBAHHOH — Hay4yHOH, HO M B  y4eGHOI JUTEpaType 1o
LIMBHITMCTHYECKOMY MPOLECCYaIbHOMY MIPaBy.

B rononHenne K BbILICH3MOKEHHOMY Takike YMECTHOW NpeacTaBiaseTCs
KJIACCH(HUKALMS CTIEIHATBHBIX HOPM HA JOMOJHSIONIHE H UCKmovaromue (ctp. 18-
19), koTopble 00BbeMHEHBI ¢ OOLMMH HOpMaMH cClieayomumM obpaszom: obwas u
CHCLHMAIbHbIC  NONOJHAIONIME  MPOUECCYalbHblEe  HOPMBI  OOBEAMHEHBI
KOOPAHHALMOHHON CBA3bO, 00UIas U MCKITIOYAIOIINE [IPOLECCYAIbHbIE HOPMBI —
CyOOpAMHALIMOHHOI CBA3bIO.

JIOCTOMHCTBOM  ABISCTCA  APTYMEHTALMS — HEOJMHAKOBOIO  3HAYCHMUS
PasIHYHBIX  (OPM (IPABOTBOPYECTBO, TOJKOBAHHE, NPHMEHEHHUE) peaTn3aluu
SBJICHUH CIICLHMAIM3ALNKE U yHUDUKALHHI (ctp. 19-20). BepHbiM mpencTasisieTcs
TC3UC aBTOpA O TOM, YTO BBICWIME CyAbl, (HOPMYIIHPYs OOLIME MPABOMOIOKEHHS,
PCATH3YIOT HECBOHCTBCHHYIO MM (DYHKLMIO, YCTPAHSIOT HEIOCTATKH OTpaciIeBOH
CHCTCMBIL, KOTOpbIC TPEOYIT 3aKOHOTBOpuYecKMX peruenuii (ctp. 20). Oco6o
CAICAYET OTMCTHTH BBIBOJ AMCCEPTAHTA O TOM, 9TO MPHMEHEHHE HOPM
HMPOLCCCYANbHOTO  1paBa CYAOM B PaMKax KOHKPETHOIO IIPABOOTHOLICHHS
ABJSICTCS OZHOHM M3 (POPM CHEUMAIN3ALNH HUBHIMCTHYCCKOO IPOLEeCCyaIbHOTO
'IPaBa TIpH KOHKPETH3aLMH COACPKAHMA HOPMBI C OTHOCHTENHO-OMpeieIeHHOI
AMCTIO3HLIMEH, & TAKXKe B CIIy4asX PacrpoCTPAHUTENbHONO UITH OTPaHHYUTEIBLHOTO
Ka3yaJIbHOTO  TOJIKOBAHMS MPOLECCYAbHON HOPMBI, MPUTOM 4YTO YHUQHKALIUS
LHBAJINCTHYECKOTO MPOLECCyanbHOro Mpasa B (hopme NPUMCHEHHUS BCTPEYAETCsI
PEIKO M HOCHT HCKIIOUNTENbHBIN XapakTep (ctp. 20).

BbisbiBaeT  Hayumblii  mHTepec NPEUIOKCHHOE  aBTOPOM  [MOHSITHE
[POLCCCYATbHOTO  MPABOBOTO  KOMIUIEKCA KAK  COBOKYIHOCTH — OOwwel  u
CIEUHUAIbHBIX NPOLIECCYATBHBIX HOPM, a TaKKe CIeLHATbHbIX
MHTCPIIPETALMOHHBIX U HHAMBHYAIBHBIX [IPOLECCYATbHbIX M0I0KEHMI] (ctp. 11).
Takol noaxon moseousier r1yOOKO CHCTEMATH3MpPOBaTh SABICHHS ClIeLHATH3ALIHY
1 TApMOHM3AUNHH LUMBHIIHCTHYECKOTO MPOLECCYaTbHOIO npaBa, obecrneynBas, B
TOM {HCIIE, HCOOXOAMMOCTh yYéTa CyIIHOCTH, OCHOBaHuH, GOpPM H crnocoboB
BO3JICHCTBHS aHAM3HPYEMbIX SBJCHHH Ha 3asBlICHHBIC aBTOPOM  OOBEKTHI,
MPEACIIOB TAKOTO BOBJCHCTBUS IPH 3aKOHOTBOPYECKO JACATENBHOCTH, YTO, B
CBOKO  O4epelb, OE3yCIOBHO CMOXET O0eCeYnTs BBICOYAMILIEE KAYECTBO
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FOPUIHYECKON TEXHUKH 3aKOHOJATEIIBbHOIO Marepuana B chepe
UHBHIMCTHYCCKOTO  NPOLECCYaIbHOrO  [paBa, a  TaKkKe  OrpPaHHYHTh
TOJIKOBATC/IBHYK)  AC€STEJIBbHOCTL BBICIIHX Cya0B, HeE HOIIyCKasa I10JIMCHBI
HPOLECCOM TOJIKOBAHUS HOPM JEATEIBHOCTh M0 H3MEHEHHI) MPOLECCYaTbHBIX
HOPM B yCTAHOBJICHHOM MOPAAKE OPraHaMu 3aKOHOAATE/IbHOM BJIACTH.

YUpesBbMaliHO BaXHBIM MPeICTABIACTCS aBTOPCKMH aHalU3 M BLIBO/BI
MPUMCHUTCIBHO K HETaTMBHBIM  d((eKTaM, CBA3AHHBIM C  HACTYIUICHHEM
HEKCIIATCILHBIX  MPABOBBIX  MPOLIECCYANIBHBIX  MOCIACACTBHIl  Upe3MepHOI
UHTEHCU(DUKAUMKM  CHELHAIN3ALUH U yHupukauun  (ctp. 20-21). JlaHHbIE
HCTATHUBHBIC IIOCJICACTBHSA BBIACJICHBI JUCCEPTAHTOM IMPUMEHHTEIbHO KaK K
CHCLMATH3ALNH, TaAK W K yHH(QuKauuu. Takxke 3aciyKMBAIOIIMM IIPHCTAILHOTO
BHUMAHWA  ABIIACTCS  BBIJENCHHE  JE(EKTOB  OTPACIEBOrO  MPABOBOTO
PCry/MpOBAHHA, MMOPOKIACHHBIX IHCOANAHCOM CHELHATH3AUHE M YHH(HKALHH
MpaBa H UX Pe3yIbTaToB (cTp. 21-22).

B uenom, B pabore nposeseno riyGokoe Hecien0BaHme KaTeropuajbHOro
airiapata - [IpOLECCYalIbHOrO M MAarepuajibHOrO [paBa 110  IpoBiieMaTHKe
MCCICIOBAHUA, BEPHO PACCTABICHBl AKLEHTHI O HEOOXOAMMOCTH YuéTa mpH
Pa3pabOTKe KOHKPETHBIX BOIPOCOB, 3AHUMAOLUX KAXKIOIO HCClIe10BaTEI,
OOLIMX KOHIENTYANbHBIX MOIXO0/I0B, BBIDA0OTaHHbIX M YCTOSBLUHXCS B JOKTPHHE,
3dKOHOIATEILCTBE U MPABOIIPUMECHUTEIILHOM IesITEILHOCTH.

Hayunas nosusna ouccepmayuu saxmouaercs s TOM, 4TO B padore
paspaboTaHa M 00OCHOBAHA  LEJNOCTHAS  KOHIICIILIHS ClICLHAIIM3ALHH U
YHHUQUKALHH UMBHIHCTHIECKOTO [MPOLECCYAILHOIO IpaBa, OCHOBAHHAS HAa WX
MOHHMAHMH KaK MApHBIX SBICHHI JHATEKTHYCCKOTO Pa3sBUTHS, BBICTYIAIOMIMX
O/IHHM H3 TIPOSIBIICHHH 3aKOHA AMHCTBA U GOPBLOBI IPOTHUBOIOJI0KHOCTEIL.

HayuHast HOBH3HAa PaGOTLI OTBEYaeT TPeGOBAHUAM, OPEABABIAEMbIM 1. 9
pasaena II Tlonoxkenust o npucyxaeruu YUYCHBIX CTENEeHEH, YTBEepkKIAEHHOTO
[locranosnenuem IlpaButensctea  PD  or  24.09.2013 1 Ne 842: B
AMCCEPTAlHOHHOM  ncenenosanun  EI'. Tlotanenko comepikures — pelueHue
Hay4HOH npo0JieMbl HajaIexalei CyneOHOH 3alllWTBl  HAPYIICHHBIX pas,
MMCIOLICH BAKHOE COLMATBHO-3KOHOMHYECKOE 3HAYCHHE M BJIMSIIOLLEH Ha
PA3BUTHC  HAyKH TPAKIAHCKOTO MPOLECCYaIbHOTO [paBa, B YaCTHOCTH,
Pa3spaboTaHbl  TEOPETHYECKME IOIOKEHHS OTHOCHTENLHO KOHLIENTYaJIbHBIX
ACIICKTOB CTICLHAIU3ALUH U YHH(DHUKALUMH LUBHIMCTHYECKOrO IIPOLECCYATbHOTO
1paBd, COBOKYIHOCTb KOTOPbIX [OCTATOYHA JUIS JAMCCEPTALMH HA COMCKAHHE
YYCHON CTEMEHH JOKTOpa [OPHIHYECKHX HayK. JlocToBepHOCTL BBIBOJOB
HOATBEPIKAACTCS CAMOCTOATENIBHOCTBIO JIOTHKH CY’K/IeHHiT aBTOpa, COJIepKaLLMXCs
B padore.

B pabore npasunbho KOPPCKTHO OMNpPEACNIEHbI LElb, 3a4a4l, 0OOBEKT M
HPEAMET  uccnenoBanus. CTpyKTypa paGoThl JOTHYHA M MOCJIEI0BATE/bHA.
[IpoaHanu3npoBaHsl M TeOPeTHKO-METOLONOMHYCCKIE OCHOBBI  H3y4aeMbIX
SIBJICHUH, W HCTOPUYECKHE aCTIEKThI B KOHTEKCTE [OCTABICHHBIX aBTOPOM LICJH U
3444, M CyUHOCTHBIE XapAaKTEPHCTUKH MCCIIE/lyeMbIX KaTerOpHid (BKJIOYast, 4TO
HCMANOBAXHO, IpeielIbl CHeUHANM3aLMH M YHU(DUKALMM HBUIHCTHYECKOLO
HMpOLUCCCYANILHOrO 11paBa), M NPAKTHYECKUE ACMEKTbI TPE/I0KeHHO] KOHLIENLIUH
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(BKJIIOYAs JeTaNbHBIA COAEPKATEIbHBIN U CTPYKTYPHBIH aHalM3 JEHCTBYIOINX
UUBUIMCTUYCCKUX  TIPOUCCCYANIbHBIX  KOAEKCOB  HA  BBISABIIEHHE  CTEIEeHU
CIicuHalu3aluu ¢ YHH(i)I/‘II{a]_[HPI B KOHKpPETHbLIX clIydyasx C MNpcaJI0oKECHHUCM
COBCPILUCHCTBOBAHUA HaxKe KOHKPCTHBIX HOPM, B YMCCTHOH JJIA
AUCCCPTALMOHHOTO  HCCIICIOBAHMA HA COMCKAHHE y4EHOH CTeleHH [OKTOpa
IOpHINMYECKHX HayK (opme). CreneHb O00OCHOBAHHOCTH W JIOCTOBEPHOCTH
HAYYHBIX M0JIOXKEHUH, BBIBOJOB, PEKOMEHAALHI, COPMYTHPOBAHHBIX aBTOPOM,
BBICOKasg. OTO CBA3aHO C HCIOJIL30BAHMEM B KauecTBe TEOPETHYECKOH Oasbl
3HAYUTENIBHOTO  00BEMA TPYNOB YYEHBIX, 3aHMMAIOLUIMXCS MCCICIOBAHHEM
10J00HOH npobieMatrku. Pe3yabTaThl HCClea0BaHUS arnpoOMpOBaHbI aBTOPOM B
PAAC  KOH(EPEHLMH, OCHOBHBIC PE3y/IbTAThl M BBIBOJAB JAMCCEPTALUOHHOIO
MCCIICTOBAHMS U3NI0)KEHBI B 54 HAYYHBIX CTAThAX, 28 U3 KOTOPHIX OMyOIHKOBAHBI B
KypHAJIax, BXOMAUIMX B IepevyeHb Bricuiedl aTTecTalMOHHON KOMHCCHH NpH
MunncrepcTBe HaykM M BBICIIErO obpasosanus Poccuiickoii  Denepanmy,
PCKOMCHIIOBAHHBIX 11  OMYOJIMKOBAaHMS  JOKTOPCKHX M  KAHJMIaTCKHX
AMCCEPTALUH, a TaKKe B 2 MOHOIpa(HsX.

Crenyer BbLIETMTH pPsiA TE3HCOB, TPeOYIOWMX YTOYHEHHS CO CTOPOHBI
AMCCEPTANTA, TIPH STOM MX COJEP)KAHME HE BIMACT HAa OOLLYIO HONOKHTETbHYIO
BBICOKYIO ONECHKY npoBeac¢uHoro E.I'. [Toranenko uceienoBanus.

I. Ha ctp. 7 mucceprantom ykasbiBaercs, 4To HECMOTpS Ha TO, YTO B
pamKax oOuleil TeOpuH NpaBa CHEUMANH3ALN H YHHQHKALMSA OBUTH NpeIMETOM
HAYyYHBIX HCCJICIOBAaHMH, TOBOPUTH O TOM, YTO HAa TEKYILIMH MOMEHT B
[[PABOBCACHUN  TaK M HE  CJIOKMJIACh  HENPOTHBOPEUMBAs  KOHLIENIHS
CICHHANIN3ALNN U YHU(QUKALIUK [PABA, HEJIb3S.. DTO CBA3AHO C psiioM (paKTOpOB:
1) COKHOCTBIO M MHOrOAaCIEKTHOCTBIO CAMOTO MpeaMeTa HCCIIEI0BAHUs, 2)
OTCYICTBUCM B HEKOTOPOM CMBICJIE M30JMPOBAHHOIO MCC/ICIOBAHUS HA3BAHHBIX
SIBJICHHH, TOCKOJIBbKY CHELMATN3AIHS U YHUQHKaLMs H3Y4Yauuch, Kak MPaBHIIO, B
KOHTCKCTE CTPYKTYPBI PaBa; 3) IPeeMCTBEHHOCTh B HAYYHBIX 3HAHHSX O npaBe He
[TO3BOJIHIIA aBTOpaMm BBINTH 3a IpCacCiibl BBIBOAOB  IMPECALICCTBEHHUKOB
OTHOCHTEJIbHO 0a30BBIX BOMNPOCOB CHEUMAIH3ALUH U YHH(UKAUUK T[pasa,
HPABHJILHO ONPENCTHTD MPEAMET, (POPMbI, METOJbI, PEe3yJbTAaTbl MCCIIETYeMbIX
IPOLECCOB; 4) KOHKPETHO-HCTOPHUYECKUE YCIOBHS [IPOBE/ICHHBIX HCCIEA0BAaHUN
JIAHHOH TIPOOJIEMATHKH OKa3alld CYILECTBEHHOE BIMSHHE HA MX pesysibTaTthl. B
JAHHOH CBSI3H TPeOyeT YTOUHEHMs TE3HC O TOM, CIOKIIACH WIH He CJIOKHIIACh
HEMPOTHBOPCYHBAs KOHUEILMA CHCUNATN3ALNK U YHH(DUKALIMK [IPpaBa, TOCKOJIBKY
OCHOBHOH TE€3MC IJIACHT O TOM, YTO TaKas KOHIICILIS CJIOKHIIACh, a apI'yMEHTBI
CBHICTEIBCTBYIOT 00 0OpaTHOM.

2. Tpebyer NOMOIHHTENBLHOrO PACKPHITHS aBTOPCKHH TE3UC O TOM, YTO
CHCLHAIM3ALAA W YHUQUKALMS  UMBHIMCTHYECKOTO MPOLECCYAIbHOIO paBa
MOCPEACTBOM (POPMHPOBAHMS B CHCTEME MOC/IEAHErO OOIIHX U CHenHalIbHbIX
HMpaBOBBIX TPEANUCAHNH 00CCIEUHBAIOT TONHOTY OTPACIIEBOIO PEryJIMpOBaHHUS
LHBUJHCTHYCCKUX NPOLECCYaIbHBIX OTHOLIEHMI (II0J0KEHHE Ha 3alUTy 2, CTp.
16-17). W3 mpuBenéHHOro nocklia He cosceM OYEBHUJHO, KaKUM 00pa3oM Takas
noHOTa Oyner obecrieyeHa, YUHTbIBAS Te HECOrIaCOBAHHOCTH [POLECCYaATbHBIX
HOPM, O KOTOPBEIX aBTOp rOBOPHT B TJIaBE 5 AHCCEPTALHOHHOTO HCCICIOBAHMSL.
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Taxke uenecoobpasHO MOSCHUTb, KaK — CHCUMANM3ALHAS | YHH(PUKAIHA
o0ecrevuBaloT y4ér B pamKax [IPABOBOTO  PETYIMPOBAHUS  HETHITHYHBIX
HPOLECCYANLHBIX [IPABOBBIX CHTYallUH, MOCKOJBKY HE SBIACTCS OUYEBHIHBIM
CONCPIKAHUC TaKMX CHUTYalUHH, MCXOISA H3 JIOTHKH TOCTPOCHHS I1OM0KESHHUSI 2,
BbBIHOCHUMOI'O Ha BHH.H’ITy.

3. B monoxeHuu 3, BLIHOCUMOM Ha 3alUTY, AUCCEPTAHT YKAa3bIBACT, 4YTO
OCHOBaHHEM CrenralIn3alum U YHUDUKALIMK MUBUJIUCTUYECKOTO
HPOLECCYAIbHOrO  MpaBa BBICTYNAET MOTPeOHOCTH B 3((heKTUBHOIL CyaeOHOM
ACATCILHOCTH, MOCKOJIBKY HE BIIOJIHE ACHO, y KOTO TaKas NOTPEeGHOCTh BO3HUKACT.
30eCh  Ke aBTOpP YKasblBaeT, YT bdekTuBHas cymebHas AesTeNbHOCTD
MPEACTABIAET cO00H HauboJee MONHOE NOCTHKEHHE IeNH UMBUIUCTHYECKOTO
Cynomnpoussoactea (crp. 17). OpHako mens au6o JTOCTUTHYTa, JHOO He
nocturiyta. Tpebyer nosicHenus Ttesmc o TOM, 4TO Takoe «HauboJiee MOJIHOE
AOCTHKEHHE 1IEIN» CyI0MPOU3BOJICTBA.

4. B nosnoxennu 4, BBIHOCHMOM Ha 3alIMTY, YKa3aHO, 4TO 00pa3oBaHuE B
CHCTEMC LIMBHIIMCTHYECKOTO NPOLECCYaIbHOIO MPABa HHCTHTYTOB, 00bEHHCHHI
HHCTUTYTOB, MOAOTpacie OCYILIECTBIISETCH OCPEICTBOM BJIMSIHHS
MHOTOYHCJICHHBIX (AaKTOPOB Pa3sBHTHA NpaBa, MEPBOCTENIEHHOE 3HAYCHHE CPEIU
KOTOPBIX  HMeeT i (PepeHIIMOHHO-HHTET PALLHOHHDII [POLECC CTPYKTYPHOIO
pasButHs mipaBa. CozepikaHHe TepMUHA «an(pepeHIHOHHO-HHTErPALIHOHHBII
[IPOLECC CTPYKTYPHOrO Pa3BUTHA MPaBa» He PACKPHITO B AaHHOM MOJNOKEHHH
TPEOYET IONONHUTENBHOIO MOSCHEHMsS. Takske He SIBJIIETCS.  OYEBH/IHBIM, YTO
COCLHATM3ALM M YHHUKalMs B paMKkax oOpa3oBaHus UHCTHUTYTOB IIpaBa M
JJICMCHTOB  OTpac/ieBOH  chcTeMbl  Gojiee  BBICOKOTO MOpSAKA (00beuHeHHH
MHCTUTYTOB, MOJOTPACIICH) BBINOJIHIIOT POJIb (hopMMpOBaHHS TEpPBHYHBIX
KOMIIOHCHTOB  (O0LIMX M CHEHHAbHBIX HOPM), 4YTO HE OKa3blBaer
MCKIIOUHTEIBHOTO  PENIAIOIErO BIMSHAS HAa 00pa3oBaHue COOTBETCTBYIOLLETO
CTPYKTYpHOTO s1emeHTa (ctp. 17). INpeacrapisercs BakHbIM PACKPBITH MPHYHHEI
TAKOro IOJIOKEHHS JIE1.

5. uccepTanT ykasbiBaer, uTo [ICPBOHAYAIIEHO NPOIIECCYaTbHbIE HOPMbI, B
JABHCHMOCTH  OT  HAIMYMA  WIM  OTCYICTBMS  yKa3aHHbIX B3aUMOCBSI3€I,
TMOAPA3CIAIOTCA HA MHNUYHBIC U ITapHBIE. ABTOp TaKskKe pasnesseT eMHHYHBIE
[TpOLECCyallbHbIE HOPMBbI HA HOPMBI MOBBIILIEHHOI a0CTPaKTHOCTH M €IHHUYHbIE
HOPMbI C KOHKPETHBIM COfIepKaHHeM (CTp. 18). Tlpu sTOoM He packpblBaercs
COACPKAHNEC MAPHBIX HOPM, YTO TPEOYET MOSCHEHHS.

6. B monoxenun 6, BBIHOCHMOM Ha 3AlUMTY, YKa3aHO, 4TO KpUTEpPHii
BPUICIICHHA  CHICLMANBHBIX  [POLECCYaIbHBIX  HOPM TpeOyeT  J0MOJHEHUS,
TOCKOJIbKY CrieunasTbHas NPOLECCyaIbHAs HOPMA HMEET He TOJBKO Golee Y3KYI0
cepy mpaBoBoro PCTYJIMPOBAHHS B CPaBHEHHH C 001Ieit HOPMOIt, HO 1 0C000E, He
coBliajaromee ¢ Hed coxepxkanue (ctp. 18). Ilpu stom COMEpKaHUE TAKOro
AOTIONIHCHHMs  aBTOPOM  HE  yKa3aHO. Takike JUCCEPTAHT  YKa3bIBAET, YTO
MCTOJIE30BAHHE  TAHHOIO  KPUTEPUSI (HE OYEBHMIHO, KAKOTO TpeOyroiero
AOHOJHCHHS MJIM YK€ JIOMONHEHHOT0) I03BOJISeT OTIPAHHYHTDL CIENUAJIbHbIE
HOPMBI OT IyOJIMPYIOIIMX MpolEcCyalbHbIX HOpM C OoJsiee Y3KHM 0GBEMOM,
CONCPKALINXCA, Yalle BCEro, B MAaT€PHaIbHBIX IIPaBOBLIX MCTOYHHMKAX. [laHHYIO
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MBICJIb LIEJIECO00PAa3HO PACKPbITh JOINOIHUTEILHO, [TOCKOJIBKY M3 aHAJTH3HPYEMOro
MOJIOKEHHUs 6, BBIHOCUMOIO Ha 3aLUMTY, HE CIEAYET apryMEeHTalLus, 10YeMy 3TO
MO3BOJIACT  OTTPAHHUYMTL  CHEUMAJbHbIE  HOPMBI  OT  QyOJHMPYIOLIMX
MPOLIECCYANbHBIX HOPM ¢ 0oJiee y3KUM 00BEMOM, 3aueM TaKoe OTrpaHUUYEHHE
HY)KHO ¥ KaKOBO IPaKTHYECKOE 3HA4YCHHE Takoro orrpaHuuyeHus. Ilomoxkenue
SIBIIACTCS. MHTEPECHBIM, HO TPEOYET AOMOJIHUTENBHOTO MOSCHEHHS.

7. JluccepTaHT onpenenser, 4YTO ICPBHYHBIM 3JIEMEHTOM MEXaHH3Ma
OTpac/ieBOro HOPMAaTHUBHOIO PETYJIHPOBAHMS SBISETCS HE €JMHUYHAas HopMa, a
KOMIUIEKC IPOLECCYAJIBHBIX HOPM, BKIIOYAIOIIMH OOLIyI0 HOPMY, a Takke
ClielHaIbHBIE (JOMOIHSIONINE, HCKITIOYAIOIIHe) HOPMbI IIEPBUYHON M BTOPUYHOH
cnenuanusauuu (crp. 19). Koppenupyer au B JaHHOM 4YacTH MOJOKeHHe §,
BBLIHOCHMOC Ha 3aIlUTy, C IOJIOKEHHEM 5, I/l YKa3aHO, YTO IPOLECCYyaibHbIC
HOPMbI I[ICPBOHAYAIbHO IOAPA3JEIAOTCA Ha CAMHMYHBIE M mapHbie? TpeOyer
JIOTIOJIHUTEILHOTO [NOSCHEHHsA, YTO TAaKOE€ HOPMBI TIEPBUYHOH M BTOPHYHOM
CHCIHATH3ALIHH.

8. HeCOMHEHHO BasKHBIM, HO CIIOPHBIM SIBJISCTCS aBTOPCKHI TE3HC O TOM,
4TO MpH OCYLICCTBICHHH IPAaBOTBOPYECKOW JESATEIBLHOCTH, a TaKkKe [pH
peaiu3allii  HOPM  LUBHJIIMCTHYECKOTO  TPOLIECCYAIbHOTO  IMpaBa  JIOJKHO
YUMTBIBATbCA HAIMYHE HE TOJIBKO OOIECHCTEMHBIX, HO U BHYTPEHHHX CBS3eH B
paMKax KOMIUIEKCOB (accouuauuil) npoueccyanbHeix HopM (ctp. 19). [Ipuunnoii
TOMY SABJIACTCA OTCYTCTBHE YKa3aHHSA Ha TO, KTO M KakuM 00pa3oM JIOJIKEH
YUMTBIBATh yKa3aHHble (axTopbl. He o3Hagaer M 3T0 HEOOXOAMMOCTH
[IPUBJIEYCHUST K 3aKOHOTBOPYECKON JesTes]bHOCTH (a Takke (mbo) K
A€ATEJIbHOCTH I10 TOJIKOBAHHIO IIpABa BBICUIMMH CyJaMH) MPEACTaBHTEICH HAYKH
NpOLeCCyanbHOro Mmpasa, riyo0oKO MOrpyKEHHBIX B JOKTPUHY CIIELUAIH3ALNAN U
YHH(HKALME  UMBHIMCTHYECKHX —IMpoueccyanbhbix  HopM? Kakum  06pasom
o0ecreYnTh TaKOE y4acTHe, YYUTLIBAs KOJOCCAIbHBII 00bEM 3aKOHOAATEIBHOIO
MaTepuaia, NpoXoJsllero 4epe3 opraHbl 3aKOHOJATEIbHOM BiacTH Poccuiickoi
Dezepauuu, a TakKe KpaiHe OrPaHUYEHHOE KOJIMYECTBO TAKUX yUEHBIX?

9. TpeOyeT NoACHEHUs 1OBOJ JUCCEPTAHTA O TOM, YTO 3HAUEHHE PA3IHUHBIX
$opm  (IpaBOTBOPYECTBO, TOJIKOBAHHE, NPUMEHEHHME) peaTH3aLUN  SBICHHIA
CHCHHATIM3ALMN ¥ YHH(DUKAUMK SBJISETCS HEOAMHAKOBBIM (crp. 19-20). ABTOp
AHATM3UPYCT MPABOIOJIOKCHUS, SBISAIOIIMECA CIEJICTBHEM TOJIKOBAHHMS [IpaBa,
OZIHAKO HE BIIOJIHE MOHATHO, KAKMM 00pa3oM 3TO BIHCBHIBACTCS B JBOWCTBEHHBIH
XapaKTep, CBOHCTBEHHBIA OOBEKTY BO3ACHCTBHS CIELMANH3ANN M yHUDHKALNI
(ctp. 16), - mepBooUyepeaHBIM 0OBEKTOM BO3IEHCTBHS SIBISETCS IUBHINCTHUECKOE
POLECCYaIbHOE MPABO, HENOCPEACTBEHHbIM O0BEKTOM — [POLECCYyallbHbIE
HOPMBL.  SIBJISi€TCS 1M TONKOBAaHHE MpaBa Kak (OpMa peau3auun  ABJICHHI
CHCLHANM3ALNN U YHHQUKALMK 00BEKTOM COOTBETCTBYIOMIET0 BO3eiHCTBHA? Wity
K€ 5TO Pa3sHOYPOBHEBbIE KaTeropuu”?

[TpuBen€HHbIC 3aMeUaHus HHCKOJIBKO HE YMasAlOT JOCTOMHCTB paboThl M
HOCAT HCKJIIOUUTEIIBHO JAMCKYCCHOHHBIH XapakTep.

Boi6oo.  [luccepraumonnoe wuccnemoanue E.I. [loTameHko oTBewaer

TpeOoBaruam pasgena Il [onokenus o npuCyRICHHH YVYEHBIX CTEIECHEH,



yrBepkaeHHOro Ilocranosinenuem [IpaBurenscrea PO ot 24.09.2013 r. Ne 842,
NPEALABNACMBIM K JUCCEPTALMAM Ha COMCKAHME YYEHOW CTEMEHW J0KTOpa
OPUIHYECKUX HAYK; SABJIACTCS HAYYHO-KBaTU(HUKALMOHHONW padOTOH, B KOTOPOH
Ha OCHOBAHHMH BBINOJHCHHBIX aBTOPOM HMCCJIEAOBAHHH pa3paboTaHbl 3HAYMMBIE
TCOPETUYECKUE TMOJIOKECHHSA, B JMCCEPTALHOHHOM HCCIICIOBAHHH COJIEPIKHTCA
pelIeHHe HAyYHOW npoOseMbl Haaaexaled cyaeOHOH 3alUThl HAPYHIEHHBIX
IIpaB, UMEIOIICH Ba)KHOE COLUAIbHO-DKOHOMUYECKOE 3HAYCHHE M BJIMAIOIIEH Ha
Pa3sBUTHE HayKH IPaKIAaHCKOTO MPOLECCYaIbHOIO IpaBa B KOHTEKCTE pa3pabOTKH
TCOPETHUCCKHUX [MOJIOKEHUH OTHOCHTEJIBEHO KOHICITYAJIbHBIX dCIICKTOB
CeHMaIM3alMd U YHU(DUKALIMM LMBUIMCTHYECKOIO MPOIECCYalbHOIO I1paBa;
aBTop pabotsl — [loranenko Esrenuii I'eopruesny — 3aciykuBaer npucykIeHUs
Y4CHOH CTCNEHH JOKTOpa IOPHAMYECKHX HAYK [0 HAYYHOH CIELHaIbHOCTH
5.1.3. HacTHO-npaBoBbIe (LIMBUINCTHYECKHE) HAYKH.

OpuuHAIbLHBIA ONNOHEHT:

JIOKTOP FOPHIMYECKUX HAYK, JIOLEHT,

npodeccop kadeapbl rpakIaHCKOro Mpolecca
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B nucceprammonnsiii coset 24.2.390.01,
co3nannbiid Ha 6aze ®I'BOY BO «CTHOA»
(410056, r. Capatos, yi. um. Yepnbiesckoro H.I'., 31. 104, cTp. 1)

OT3bIB
obunmanpHoro onmnoneHTa lllemeneBoit Onbru HukonaeBHbI
Ha nucceptanuto [loranenko EBrenus ['eopruesnya «CIHHEUAJIN3ALIASA U
YHUOUKAIUA HUBUINCTUHYECKOI'O TIPOLLECCYAJIBHOI'O
ITPABA»,
MPECTABICHHYIO HA COMCKAHUE YUYEHOU CTETICHHU JOKTOpa IOPUINYECKUX HAYK
10 CIIEIUAIbHOCTH

5.1.3. — «YacTHo-nnpaBoBbIe (IMBUIMCTHYECKHE) HAYKH»

[TocenHue HECKONBKO JECATUIIETHM Pa3BUTHUS POCCHUMCKOrO IpaBa, Kak
W3BECTHO, OTJIMYAJIWCh MPUHATHEM OrPOMHOIO KOJIMYECTBA HOPMATHUBHBIX
IIPABOBBIX aKTOB. B TOM yuciie — 1o BOIpocam rpaxaaHCcKoro CyJIoIpOU3BOACTBA.
HevictBytonue ['TIK PO u AIIK P® Ha MOMEHT MX NPHUHATHS SIBISUIM COOOMU
npuUMeEp OJHUX U3 HanboJiee COBEPIICHHBIX KOAUMPHUIIMPOBAHHBIX AKTOB C TOYKHU
3p€HUd HUX CTPYKTYpPbl, TEPMHHOJIOTUH, COTJIACOBAHHOCTH C JIPYTUMH
HOPMATUBHBIMU TPABOBBIMM AaKTaMH, HWCTOPUYECKOW MPEEMCTBEHHOCTH M T.II.
Opmnako 3a OoJjiee 4eM JBaJLATh JET JCUCTBUS OHHM MOABEPINIUCH 3HAYUTEIBHBIM
W3MEHEHUSM W JOTNOJHEHMSIM, HAIlpPaBJICHHBIM KAaK Ha  3aKpeIIeHUe
crienupUYECKUX MPaBUJI PACCMOTPEHUS U pa3pelieHrs TpaxIaHCKUX JIeJl, TaK U Ha
YHU(DUKAITUIO TIPOIECCYaAIbHOTO 3aKOHOJATENhCTBA. B CBsi3W C TeM, 4YTO WX
pa3pabOTYMKaMH 3a4acTyi0 BBICTYNAIHM DPA3JIHYHbIE CYOBEKTHI 3aKOHOIATEIBHON
VHHUIUATUBBI, MO-PAa3HOMY BHUICBIIME JAJbHEHIIEE PA3BUTHE LUBUIMCTAYECKOIO
Ipolecca, a TaKXKE MO0 MHOTMM WHBIM IIPUYMHAM PE3YJIbTATOM MHOTOUYHUCIEHHBIX
npeo0pa3oBaHul TEKCTa MPOIECCYATbHOTO 3aKOHOAATENIbCTBA 0KA3aJI0Ch HATMYUE
MHOXECTBAa HECOTJIACOBAHHBIX MEXKIY CO00M, IyOmupyroomux JIpyr Apyra,

ACKIAPAaTUBHBIX U MHBIX ITPOHECCYAJIbHBIX HOPM W HMHCTUTYTOB, COACPIKAILIUX B
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cebe siBHbIe WM CKpbIThle nedekThl. He u36Gexan MaHHOrO HEraTHBHOTO
BO3JECHCTBHsA 4YacThIX M3MEHEHUH W JIOMOJHEHHH M Oojee «MOJIOJIOM»
mponeccyanbHbIi 3ak0H — KogeKke aiMHHHCTPATHBHOTO CYI0NPOM3BOICTBA PD.

B cBA3W ¢ M3NI0KEHHBIM B HACTOsllee BpeMss B MpaBe BooOIEe M B
[MBUIMCTUYCCKOM  TpOLECCYalbHOM IIpaBe B  YACTHOCTH  HaOJoaeTcs
HEeoOX0IUMOCTE I'PaMOTHOIO CTPYKTYpPUPOBaHUs MHOTOYHUCIIEHHBIX

HECOrNIaCOBAHHBIX, NyOIUPYIOUIMX U APYrMX HECOBEPIIEHHBIX 3aKOHOIATEIbHBIX

TMOJIOKEHUH. A 9TO B CBOIO O4epesib TpeGyeT SICHOrO MOHUMAHHS TOTO, KAKHMHU
NIpaBUJIAMH CIIENYET PYKOBOICTBOBATHCA NPH ONTHMH3ALMUHU LIMBHIMCTHYECKOIO
[IPOLECCYalIbHOr0  3aKOHOJATeNbCTBA  JUIS  JOCTHXKEHHUS  MaKCHMAaJIbHO
3¢ dexTHBHOrO pesyibrara.

B TakMx ycnoBusix mMccepTalMOHHOe wuccienoBanue BE.I [Toranenko,
[eJNbI0  KOTOPOTO  SIBUJIOCH  OOOCHOBaHHE HENMPOTHMBOPEYMBOH  KOHIEILIHH
CeNHMaNM3alii ¥ yHUDUKALMH [IUBUIHCTHYECKOTO MPOLIECCYaTbHOTO IpaBa Kak
TIAPHBIX MPOIECCOB KaYECTBEHHOI'0 OTPACIEBOr0 Pa3BUTHS, MPEACTABIAET COOOH
CBOCBPEMEHHOE KOMIUIEKCHOE HCCIIE0BaHHE HAa aKTYalbHYIO TEMY U BBI3bIBACT
CYLIECTBEHHbIH TEOPETHYECKUI U IPAKTHIECKUI HHTEPEC.

B nucceprauuu E.I. Iloranenko pa3paGoTaH KOMIUIEKC IOJIOMKEHHI,
crnocobeTByromEX — Gonmee  IIyGOKOMY —TEOPETHYECKOMY IIPEICTABIEHHIO O
CHeUHATM3alMN U YHH(HUKALMH UMBUIHCTHIECKOTO MpoleccyaibHoro npasa. Ha
OCHOBE  TEOPETHYECKUX  BLIBOJOB  CGHOPMYTHPOBAHBI  IIPEUIOKEHHUS IO
COBEPLICHCTBOBAHUIO 3aKOHOAATENbCTBA W INPABONPUMEHHUTENbHOM MPaKTUKU,
obnajiaroniye BbICOKOH CTEMEeHbI0 JOCTOBEPHOCTH H HAYYHOMH HOBH3HOI.

JIOCTHXKEHHIO YKA3aHHBIX pe3yJbTaTOB BO MHOTOM CIIOCOGCTBOBAIIO
ACTaNbHOE M3YyYCHHE W CUCTEMATU3aLUs Pa3IMYHBIX TOUYEK 3PEHHUS] OTHOCHTEIBHO
IpeiMeTa UCCIICI0BAHNSA B UX JIOBOJIBHO JUIMTENBHOM HCTOPHYECKOM DPa3BHTHH.
HecoMHEHHBIM TOCTOMHCTBOM paboThl SABISETCS TO, YTO ee TEOPETUYECKYIO
OCHOBY  COCTaBWJIM  HAay4YHble  TPY[Abl, IIOCBSIUEHHBIE YHH(DHUKAIMH H
CIICLHANTH3ANH HE TOJBKO B LIMBIIIMCTHYECKOM IIpOLECCe, HO U B TEOPUH IpaBa B

LEJIOM, a TAaKXKE€ B OTHEIBHBIX OTpaciiiX MaTepHaJIbLHOI'O IIpaBa, OTHOCAMIMXCS



NPEUMYIECTBEHHO K OJIOKY 4aCTHO-NPaBOBBIX (LUBUIMCTUYECKHX ) HaykK. M xoTs,
KaK BEPHO OTMEYaeT aBTOP BO BBEACHUH (CTP. 5), KMHOrO€, UTO B 3HAUUTEITHHOM
CTENeHH HayYHO O0OOCHOBAHO M CUMTAaeTCs JOKa3aHHBIM B oOIlell TeopHH mpasa,
CTAaHOBHUTCS ABHO HCKYCCTBEHHBIM U HEKH3HECIIOCOOHBIM TIPUMEHHUTENBHO K
Pa3BUTHIO LIMBUIMCTHYECKOrO MPOLECCYABHOrO MpaBa, YTO CBHAETENLCTBYET 00
YHUKAILHOCTH U CTIeLU(YUIHOCTH MOCNEAHEro», AOCTHYb LIEIH MPECTaBIeHHOrO
AMCCEPTALIMOHHOIO UCCIIe1oBaHKs Oe3 oOpallleHus K yKa3aHHbIM TPy/1aM ObLIO Obl
BpsJl JI1 BO3MOYKHO.

YuuThIBasi, 4T0 MHOroo6pasye BO B3IVIAAaX HA MPEIMET HCCIENOBaHHS KaK
B IIPaBOBBIX, TaK U B HMHBIX COIHAJIBHBIX HAayKaX C HEHU30EKHOCTHIO BJIeYeT
HAaIlOJIHCHHE pPa3HbIM CMBIC/IOBBIM 3HAYE€HHEM HCIOJIB3YEMBIX Pa3IUYHBIMU
YUCHBIMH KIIFOUEBBIX MOHATUH HAyYHBIX MCCIIENOBAHUH, K BaKHEHIIUM 3aciiyram
aBTOpa CJIEYeT OTHECTH KOPPEKTHOE OTHOILIEHHE K MpodhecCHOHaIbHON
TepMUHOJIOTHH. U, B 1IepByI0 ouepenb, K OCHOBHBIM MOHATUSM, HCIIOIB3YEMbIM B
AuccepralioHHOM uccnenoBaHud. Tak, E.I'. Tlortamenko B mepsoii rnase
AOBOJIPHO SICHO NaeT IOHATh, YTO, [0 €ro MHEHWIO, CJIEAyeT MOHMMAaTh MOJ
crienuanusaluen 1 yHupukauuei npasa. PackpeiBaeT To, KakHe BO3MOMKHBI BHIIBL,
(opMBI H METOIBI CHeLMANH3AUNA ¥ YHU(DHKAIHH. YOeIUTEeNbHO 060CHOBbIBACT
TO, 4YTO OOBEKTOM CHEHMATU3AUUM MOXKET BBICTYNATh [MBHJIHCTHYECKOE
npoleccyalbHOe MIPaBo, YTo HAILLIO OTpakK€HHE U B Ha3BAaHUHU THCCEPTALIMOHHOIO
MCCeIoBaHMsA. PasrpaHuvMBaeT Takylo CHELMaNd3al{i0 Ha [PEeIMETHYIO |
(GyHKUMOHANBHYIO U BBISBISIET TO, YTO CMELIEHHE JAHHBIX BHIOB CIELMAIU3ALUU
IPUBOAUT K OTOXIECTBICHHUIO UX PE3YNIbTATOB, HAIPUMEp, CIIELUATU3UPOBAHHEIX
U CIeUMAIBbHBIX HOPM (cTp. 32). B naHHOW yacT MCClenoBaHMsA MPOM3BOIUTCS
pasrpaHUYeHHUe  CIELMAIM3AlUM, YHUOUKAIUM U CMEXHBIX  KaTeropHii
IubbepeHInaly, HHTETPAK 1 FApMOHK3aLlK 1ipasa (cTp. 34, 47, 60-68).

Ilpu sTOM, npuHHMMas BO BHUMaHWe MacmTab HPEANPHHITOrO
UCCIICIOBAHHs, €ro YpOBeHb M KOHUENTYyallbHbI XapakTep MOCTUTHYTBIX
pe3ysbTaToB, npemnoxkeHHoe E.I'. [lortameHko moHMMaHUe creqUalU3alldd |

YHAQUKALUK TpaBa, a TaK)K€ HHLIX TEPMHHOB MOXET OBITH HCIIONB30BAHO B
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}_IaJIbHeI;'ILLIHX HCCIICAOBAHHUAX HpOﬁJ’IeM IHUBHIIMCTHYECKOTO TMpPOLeCcCyallbHOTO
Tnpasa, a TakxKe NpodiieM UHBIX OTpacJieil npasa i 00LIel TeOpHUH Npapa.

E.I'. Tloranenko Taxxke yOeaWTeNbHO OOGOCHOBBIBAET TE3HC O TOM, YTO
Creuuanu3alus U yHU(HUKALUs €CTh 3aKOHOMEPHBIC B3aWMOCBS3aHHEIE, HO IIPH
5TOM NPOTHBOMNOJIOXHbIE IIPOLECCH PA3BUTHS TIPaBa.

B pabote npuBoUTCS NOBOJIBHO OGIIMPHAS M JIOTHYHAS CHCTEMA OOIIUX U
CHICUMANIBHBIX TPEANOCHIIOK YHUPUKALUKM W CIELUalM3allid 1paBa, a TaKKe
NpeAIaraeTest OTIMYATh MX OT OCHOBAHWU ClEUMANH3alMH U yHU(UKauuu (CTp.
87), KOTOpbIE B CBOIO O4Yepelb TaKKe JOBOJBHO pa3IMYHBIE 110 CBOEMY
CONCPIKAHHIO U B 3aBUCHMOCTH OT BHJA (BHELIHEE MM BHYTPEHHEE OCHOBAHHE)
BJIEKYT HEOOXOAUMOCTB JIMO0 CIeLUATH3AINH, THOO0 YHUBUKALIH.

[IpencraBnser cymiecTBeHHBIH WMHTEpeC M 3acTy)KHBAeT OCMBICIEHHS B
JabHEHIINX Hay4YHBIX HCCJIEZIOBAHUSX aBTOpPCKOE yTOUHEHHE
ofIepacpocTpaHe HHOI B IOPUANYECKOH Hayke KJaccu(uKaluuu
MpoLecCyanbHbIX HOpM Ha oOmue M creunanbhble. E.I'. IloTamenko BepHO
YTBEPIKIACT, YTO B CBSA3H C IAPHBIM XapaKTePOM MPOLECCYyalbHBIX HOPM KaK
Pe3yNbTaToOB YHH(GUKALMK U CHeNHAIU3ali [paBa JaHHAs KiIacCH(BUKAIUs
ABJIACTCS BTOPUYHBIM J€JI€HHEM HOpM. ITepBoHavaibHO MpoLEecCcyalbHble HOPMBbI
B 3aBHCHMOCTH OT HAJIU4YMsA MM OTCYTCTBUS YKa3aHHBIX B3aMMOCBs3eH OH
NoapasaessdeT Ha eIMHUYHBIE W MapHble. B cBOIO ouepenb 3TO MO3BOJHIO eMy
BbISABUTh JIB€ Pa3sHOBHIHOCTH €MHHYHBIX MPOLECCYyalbHbIX HOPM: HOPMBI
NOBBIILICHHON a0CTPaKTHOCTH (JeHCTBUE KOTOPHIX PaclpOCTPaHAETCs] B OCHOBHOM
Ha BCIO CHUCTEMy IIPOLECCYalbHOrO IpaBa), a TakKkKe eJUHHYHBIE HOPMBI C
KOHKPETHBIM COAepXKaHHEM (KOTOpble IEPHOIUYECKH IMOSBISAIOTCS B OTPACIEBOH
CuUCTéeMe B CHJIy [IOCTOSHHOrO IpeoOpa3oBaHHs mocienHeii). JlaHHas
KTACCH(YUKALMA  eIUHHYHBIX HOPM HMEET CYyILECTBEHHOE TEeOpEeTHYECKOe U
NIPaKTUICCKOE 3HAYCHHE, TaK KaK II03BOJISIET JOBOJIBHO OOBEKTHBHO OLIEHUBATDH
5(QEKTUBHOCTD HOPM KakJ10ro BHA.

3HAYUTENBbHBIN HHTEpEC U LCHHOCTHL B TIIJIaHe COBEPLICHCTBOBAHUSA

3aKOHOJ1aTeIbHOM TEXHHKH npeacraBiaacT IIPpCAJIOKCHHAA aBTOpOM



KIACCH(QUKAIMs CIEUUaIbHBIX IPOLECCYyalbHbIX HOPM Ha JOIOJHSIOWIHE U
UCKIIFOYAIOIKMe B 3aBUCUMOCTH OT MX (PYHKIHOHAJIBHOM B3auMOCBS3d. OOIas
H CHICLHANIBHBIE  NIOMOJHAIOLIME  MPOLECCYalnbHble  HOPMBI  OObEIHUHEHBI
KOOPAMHALMOHHOH CBA3bIO, 00Was U UCKIIOYAIOIIHe NPOLECcCyaibHble HOPMBI —
CyOOpANHALIMOHHOM CBA3BIO.

Hecmotpss ma xaxymiylocss crmopHOCTb, IpencTaBIseTcS BO3MOXKHBIM
NOAZCPXKATE MHEHUE aBTOpa O TOM, YTO CIELMAIU3ALUS [HBHIMCTHYECKOTO
[IpOLIeCCYallbHOrO IpaBa BO3MOJKHA B XOJ€ MPAaBOMEHUTENBHOH IesTelbHOCTU
CyAa IpH KOHKPETHU3alMH COACPKAHUS HOPMBI C OTHOCHUTEIBHO-OIpPEaeIeHHOMN
JUCTIO3UIHMEH, @ TAKXKe B CITydYasX pacrpOCTPaHUTEILHOIO MIIH OrPAaHHYUTEHHOTO
Ka3yaJIbHOrO TOJIKOBaHMs TMpoOlecCyallbHONH HOpMEL. bBoslee TOro, MEHHOCTB
AaHHOIrO BBIBOMA, KaK TMpPENCTaBIAETCs, BBIXOJUT 3a PAMKH TOJBKO JIMIIb
[HUBUIIUCTUYECKOTO IPOLECCYaNbHOTO IpaBa, M OH MOXET IOJYYUTh CBOE
JabHejillee pa3sBUTHE KaK B MHBIX OTPACIEBBIX HAYKax, Tak ¥ B OOIIeil TEOPUHU
pasa.

Ouens B3BemeHHbIM npeacrasasercs noaxon E.I. [ToraneHko k BOMPOCY O
peaeax Creuranu3alii U YHHQUKAIUK TPOLeCCYaTbHOTO 3aKOHOIATeNbCTBa. A
BBIABIICHHBIE WM HEraTUBHBIE IIOCAEICTBUS YPE3MEPHOH CHEeLMaNU3aluid |
YHHOUKALMA HAa Pa3THYHBIX YPOBHSAX OTPACieBONW CHCTEMBI IPOLECCYAIbHOIO
npaBa BaXKHO YYHUTBIBATh NPU (OPMYJIHPOBKE NPEJIOKEHUM, HAIIPAaBIEHHBIX Ha
COBEPIICHCTBOBAHUE IMPOLIECCYAlbHOIO 3aKOHOJATENbCTBA 0  pe3ylbTaTaM
Hay4YHBIX UCCIIE0BAaHUN OTHEIBHBIX 00Jee YaCTHBIX MPOOIIEM LUBUIUCTHYECKOTO
npouecca.

Ha ocHOBe nOCTHXKEHMH TEOpeTHYEeCKOro XapakTepa aBTOpoM CIelNaH psii
BBIBOJIOB, HMMEIOIIMX IpakTHYecKoe 3HaueHWe. VM BEBIABIEeHa Lienas cucteMa
1e(heKTOB OTPACIeBOr0O MPABOBOIO PEryJIUpOBaHHs, MOPOKICHHBIX IUCOANAHCOM
CTeNUAIM3aUNN U YHUUKAIUU NpaBa M UX Pe3yJbTarToB. YKasaHHblEe Ne(eKTsI
BBISBJICHBl KaK Ha OCHOBAaHMU COIEP)KaHUS 3aKOHOAATENBHOTO PEeryJHpOBaHHS,

TaK ¥ [IpaKTHKH TOJKOBAaHHA H pealIM3allMy I'PaKIaHCKUX IponeccyallbHBIX HOPM.



JlanHble nedeKThl 0Ka3aluCh CTOJIb MHOTOYKCIIEHHBI, YTO MOEIEHE] Ha HECKOJIBKO
TpyII.

Kak cnencreue, B paboTe cOOEpPKUTCS M CHCTEMa IMPENJIOKEHHM II0
H3MEHEHHIO U JONIOJIHCHHUIO TpoLeccyalbHoro 3akonogatenscTsa (I TIK PO, ATIK
PO, KAC PQ®), HampaBleHHBIX Ha ONTHMHU3ANHMIO  IIPOLECCYATLHOIO
3aKOHOZIATe/IbCTBA B HANpaBjIeHUU oOecrieueHUs OajaHca CHENUAIU3ALUH U
YHUQUKAIMKM LUBUIHCTHYSCKOrO IPOLECCYaNlbHOTO MpaBa; Ha OCYIIECTBICHHE
HOPMaTHBHOH CHELHAIM3aLUMH €IMHUYHBIX MTPOLECCYaNbHbIX HOPM C KOHKPETHBIM
COZIEPIKAHUEM C LENbI0 POPMUPOBAHNS KOMILIEKCOB OOIIEH U CTIEMMATLHEIX HOPM;
obecrieyeHne KOpPpeIAU HaMMEHOBaHUs CTaTell IpolleccyalbHOTO 3aKOHA M WX
COIEp)KaHUs B YacTW 0O0beMa IIPaBOBOIO DEryJHPOBAHHs; HHBEIMPOBAHHE B
JCHCTBYIOLIEM MPOLECCYalbHOM 3aKOHONATENbCTBE He(EKTOB  IOCTPOEHHUs
KOMIIJICKCOB MpOLECCYallbHbIX HOPM, [€ HMEeTCs IMepecedeHre oOued Hu
CreUalbHOH HOPM M0 00beMy NpaBOBOTO peryJHpoBaHHs U JIp. Bo3MoxkHO
HEKOTOpBIC M3 NPEeMJIOKEHHUH aBTOpa HYKAAIOTCS B JalbHEWIIeM OOCYXKIEHHH.
[lpy  sTOM  cama  1enecooOpa3sHOCT  ONTHMM3ALUMH  IIPOLECCYanbHOIo
3aKOHOJMATENbCTBA 110 0003HauUeHHBIM B paboTe HaIpaBlIeHUAM aOCOIIOTHO He
BBI3bIBAE€T COMHEHUH.

Taxum oOpasom, ananus comepskanus npexacrtaBienHoro E.I'. TToramenko
HAY4YHOTO TpyJa CBHIETENBCTBYET O JOCTUKEHUH 3HAYUMBIX C TEOPETHYECKOH U
HpaKTH‘leCKOﬁ TO4YEK 3pE€HHUsA pPE3YJbTaToB, OﬁﬂaﬂaIOLLlHX BbICOKOH CTENEeHbIO
JOCTOBEPHOCTU U HayYHOW HOBU3HOM.

BeIiBoJbI ¥ IpeioskeHus: aBTOpa, a TakKe MaTepPHAaNbl JUCCEPTALIMU MOTYT
OBITh MCHOJB30BAHBI IIPU MPOBEAECHUH MalbHEHIINX HAyYHBIX HCCIIENOBAaHHH B
0071acTU rpaXTaHCKOTO MPOLIECCYaTBHOTO MPaBa, WHEIX OTpaciell npasa, a TaKxke
oOlmedl Teopuu IpaBa, [/ COBEPHIEHCTBOBAaHWs 3aKOHOJATENbCTBA U
NPaBOIPUMEHUTENBHON IIPAKTHKKU, B y4eOHOM Ipolecce MpU MpernoJjaBaHuN
nucuumiH Teopus rocynapcTea u npasa, I'pakaaHcKoe IpoleccyanbHoe MpaBso,

ApOuTpaxkHoe IpoLeccyanbHoe NpaBo, AIMUHUCTPATHBHOE CYIOMPOU3BOACTBO U

Ap.
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Bmecre ¢ TeM, HecMOTps Ha HeCOMHEHHBIE IOCTOMHCTBA paboThl, ecTh
OTAC/IBHBIC  BOIPOCHI, HOCAIIME JUCKYCCHOHHBIA Xapaktep U Tpebyiommue
YTOUHEHHUSI.

1. Pa3BuBas uzer0 0 1eeco06pasHOCTH MOApa3eeHus IIPOLECCYabHBIX
HOPM Ha obwmue M exunuuHble, E.I. ToTanenko BeISBIsSeT nBe Pa3sHOBUIHOCTH
CAMHUYHBIX  [IPOLECCYaNbHbIX HOPM: HOPMBI MOBBIIIEHHOH abGCTPaKTHOCTH
(HeficTBHE  KOTOPBIX ~pAacmpoCTpaHseTcss B OCHOBHOM Ha  BCIO CUCTEMY
MPOLECCYaNnbHOro  Mpapa), a TakKe ENMHHYHBIE HOPMBI C  KOHKPETHBIM
comepxkanueM (KOTOpbIE MEPUOAMYECKH MOSBISIOTCS B OTPACIEBON CHCTEME B
CUJTy MOCTOSHHOIO mpeoOpa3oBaHus Iocieaneii). JlaHHas uaes, Kak 0TMeYaaoch
BBILIC, B IMEIOM 3aciyXKHBaeT MoAlepkKu. OpHaKko, NPUBOAS B MpUMep
CAMHUYHBIX MPOLECCYaTbHbIX HOPM C KOHKPETHBIM COAEp)KaHueM CT. 59, cT. 60,
4.1 ct. 61, ct. 111, cr. 186 T'TIK PO, aBTOp IHUILUET, YTO OHHU HE ABJSIOTCS HHU
OOLMMH, HH CNIENMAIBHBIMU U UMEOT HU3KYIO 5()(EKTHBHOCTE (ctp. 18 u mp).
JlaHHOE yTBepKIeHHe O HI3KOM 3 QEKTUBHOCTH IePEeUHCIEHHBIX U UM OJ0OHBIX
HOPM BBI3BIBACT COMHEHHS, B CBA3M C 4YeM HYKIA€TCsl B JOIOJHUTEbHOMN
aprymeHTauuu. Kpome Toro, mHTepec BBI3bIBAET aBTOPCKHH B3IJISAA HA TO, KAK
BO3MOXKHO MOBBICUTH UX 3(Q(PEKTUBHOCTD, U BO3MOIKHO JIK 9TO B IPUHIIUILE.

2. Paccysknast 06 00pa3oBaHiy B OTPACsX PaBa HOBEIX HHCTHTYTOB, aBTOD B
Ka4eCcTBe TMpUMepa MPUBOAWT HWHCTUTYT MPUMHPHUTEIBHBIX MPOLEAYD B
rpaxxaanckoMm rmpouecce (ctp. 105-106). CrnenyeT moaHOCTBIO COTIACUTBCS C €ro
YTBCPKICHHEM O TOM, WYTO TOBOPUTbL O TOM, 4TO JAaHHBIA HHCTHTYT
CpopMUPOBAIICS TOJIBKO JIMIIIB 33 CYET CIELUANN3ALHH TIPOLIECCYaTbHOrO MpaBa —
npubaTUs riaaeel 14.1 T'TIK P®, nens3s. [lanHas ri1aBa, Kak NpeiCcTaBIIseTCs, He
NIPUBHEC/Ia HUKAKUX NPUHUMIHAIBHBIX HOBLIECTB. YIOMSHYTHIE B Heil
IIPUMHPHUTENbHBIC MPOUEAYPH! CYIIECTBOBAIM M MCIOJIB30BAIUCH 3300 10 ee
IPUHATHS; CIIOCOOBI odopmIieHuS TTOJIOXKUTETbHBIX pe3yabTaToOB
MPUMHUPUTENIBHBIX NIPOLEAYp, Ha3BaHHLIE B 3TOH IJaBe, M3BECTHBI TaKKe YiKe
OYeHb JNaBHO M T.II. Jlymaercs, 4TO, €CIM OHa IO KaKHM-TO NpPHYHHAM OyZeT

HCKITFOYCHA M3 TEKCTa KOJEKca, 2TO HUKAK HE CKaKeTCs Ha NpakTHKE MPHUMECHEHUA



IPUMHUPHUTENBHBIX NPOLIENYP B IPa)XIaHCKOM IIpolecce. B CBA3M ¢ 3THM [JaHHBII
npuMep 00pa3oBaHMsA HOBBIX MHCTUTYTOB HY)KIAETCS B KOHKPETH3aLMH: KOT/Ia XKe,
o MHenuro E.I'. ITortaneHko, ¥ B KOHTEKCTE €ro UCCIIeIOBAHMUS CTAIO BO3MOKHBIM
FOBOPUTL MMEHHO 00 WHCTHTYTEe MPHMUPHTEIBHBIX MPOLEAYP B IPaKIaHCKOM
nporecce, eclid BOOOLIe TaHHBI MOMEHT MOXHO YETKO OINpPEeeUTh?

3. Ha ctp. 177-178 nuccepranuonnoro uccienosanus E.I'. TToraneHko B
KayecTBe NpuMepa OOLIMX W CIEUHalbHBIX NPOLECCYalbHbIX HOPM IPHBOIHUT
nonoxxeHus 4. 1 m 4. 3 cr. 110 AIIK P® o pacnpenenenun cyaeGHBIX pacXoioB; a
Ha CcTp. 216 mnuumer o TONKOBAaHHH [MpPOLECCYalbHBIX HOPM Ha npumepe
BO3MCIICHUS CydeOHBIX H3JepKeK TPEeTbUM JHLAM. Lcrmonp30BaHue NaHHBIX
IIPUMEPOB, KaK NPEeJCTaBIseTCsl, TpeOyeT OT aBTOpa MOSICHEHMUs, BO-IIEPBLIX, TOTO,
0 KaKUM KPHTEPHAM OH OTHOCHT IOJIOXKEHHUS O CyneOHBIX pacxomax MMEHHO K
NpOLECCyalbHbIM HOpMaM (Y4YMTBIBAsI, YTO BONPOC 00 MX INPUHAIJIEKHOCTH K
MaTepHalbHOMY JIMO0 K IpOLecCyalbHOMY IIpaBy y»e€ MHOTHME TOIbl OCTaeTcs
JOUCKYCCHOHHBIM)? M, BO-BTOPBIX, TOTO, YTO, II0 €r0 MHEHHIO, BOOOIIE clenyeT
MIOHUMATD I0J] ITPOLIeCCyalbHBIMK HOPMaMu?

4. CHOXHO COIMIaCHTBCSA C pPacCyXKIEHHAMH M, KAaK MpENCTaBIsAeTCs, C
H3IHIIHE KaTerOPUYHBIMU BBIBOAAMH aBTOpa O POJIM MaTepHaJbHOrO IpaBa B
CrelMalIn3aluy UUBUIUCTHYECKOrO MpoLeccyanbHOro npasa (ctp. 266-274). ET.
[loTaneHko He corjamaercss ¢ MHEHHEM IPOLECCYaIUCTOB, yKa3bIBAIOLIUX Ha
MaTepUalbHOC  IPaBO  KaK  HENOCPEJCTBEHHOE  OCHOBaHHE  (MPUYHHY)
ChelMalIn3allii IIUBUIIMCTUYECKOrO Ipoliecca, B CBSI3M 4YeM OOOCHOBBIBAET, YTO
HETI0CpeICTBEHHBIM OCHOBaHHEM crieuan3auuu LMBHJIUCTUYECKOTO
IIPOLIECCYalIbHOrO IIpaBa BhICTyNaeT 3(PPEeKTUBHOCTh CyHAeOHOM AeATeNbHOCTH H
cynedHo# 3ammThl (cTp. 28 aBropedepara). He coMHEBasCh B BEPHOCTH BTOPOTO
Te3uca, JAyMaeTcs, UYTO HCKIIOYaThb CHENU(PHUKY MaTepHalIbHO-IIPABOBBIX
NPEANUCAHUH U3 MEPEYHs OOIMX MPEANOChUIOK W OCHOBAHMU YHH(DHMKALUHM H
CrelMaNU3aliy  MPOLIECCYaNbHOr0 IpaBa, HEeBepHO. Hayka rpakIaHCKoro
IPOLECCYaNbHOTO MpaBa pacrnojaraeT O4eHb 3HAUUTEIbHBIM KOJIUYECTBOM pabor,

rae  yOemurtenbHO 0OOCHOBBIBACTCS BIMSHHE CHEUU(PUKH IIPABOOTHOLICHHI,
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perynupyeMbIX MaTepUajbHBIM IIPABOM (MX CyOBEKTHOrO COCTaBa, MaTepHaIbHO-
PaBOBOTO  Croco0a 3allMThl, COLMAIBHOM 3HAYUMOCTH CIOpa K T.J1.) Ha
0COOEHHOCTH PacCMOTPEHHS U DA3pEIIEHHs] BO3HUKAOIIMX M3 HHX IIPaBOBBIX
pasHornacuil. IlpuMepbl Takmx 0COOGHHOCTEH IUMPOKO IIPEICTAaBICHBI B
3aKOHOZIaTeNIbCTBE (B BHU/E OTHENBHBIX HOPM M LENBIX TIaB IIPOLECCYalbHBIX
KozieKcoB), B akTax BepxosHoro Cyma P® u .. B cBsizu ¢ sTum IIPHUBEIEHHOE
YTBEPIKACHHUE aBToOpa 0O poJik MaTepHualibLHOTO [IpaBa B CIeLUalH3alliH
IUBUJIMCTHYECKOTO MPOLECCYalbHOr0 IpaBa HYXAAeTCss B JONOJHHUTEIHHOM
NOSACHEHUH.

5. Ha ctp. 329-330 BrIcKasbiBaeTCs 1OBOJILHO HHTEPECHAS] MBICIB O TOM, 4TO
CBOJIUTH NPAKTUIECKH BCE MIPABOTBOPUYECKHE PEILIEHHUs, CBI3aHHbIE C H3MEHEHHEM
AByX u Gozee mpoueccyanbHbiX Koxekco (AIIK P®, I'TIK PO, KAC P®), k
YHUQHKALKA IMBUIMCTHYECKOTO NPOLECCYaTbHOr0 MpaBa HEMPaBHIBHO. B ToM
HHMCJIe TAaKWe, KOTOpBIE HAmpaBlieHbl Ha WX cOnmkeHue. B kauecTse npumepa
npuBoauTCs npuHATHE DestepanbHoro 3akoHa ot 02.03.2016 Ned5-d3, KOTOPBEIM B
I'TIK P® BBemeHo ympoleHHOe MIPOU3BOJACTBO. ABTOp IIHIIET, YTO, IO €ro
MHEHHIO, 3TO He SBNsAETCA yHU(DHUKaLWeld B MPABHIBHOM TMOHUMAHHUH JAaHHOTO
TepMHUHA I10 NPUYMHE TOrO, YTO €CTh HEKOTOPbIE OTIMYMSA B pErjlaMeHTAaluH
OCHOBaHMH W TIOpsAIKa pPacCMOTPEHHs Jel YNPOLIEHHOTO IIPOU3BOACTBA B
FPKNAHCKOM U B apOMTPaXHOM IIpoliecce, a TaKXke TOr0, YTO B IPakIaHCKOE
CYIOIIPOM3BOACTBO HE BHEIPEHO MNOCTATOYHOE KOJIHYECTBO HH()OPMALMOHHBIX
TEXHONIOTHH. JIaHHBIH NpHMep SBISETCS HOBOJBHO CIIOPHBIM B IUIaHE TOTO,
ABJIACTCS JIM OH NPUMEPOM YHH(HUKALMH WM HET, Ha 4TO o0pallaeT BHUMaHHUE
cam E.I'. Tloranenko, mpu ToMm, 4TO CpeiM MpeACTaBHUTENEH MpoleccyaTbHOM
HayKH HaOJII01aeTCsl OTPOMHBIN MHTEPEC K TeHAEHIIMH, CBA3aHHOM CO CONMMKEHHEM
TEKCTOB TPEX IIPOLIECCyanbHbIX KOAEKCOB. B CBA3M ¢ 3TUM BO BpeMs myOIHYHOM
3aIUTHl OY€Hb JKeaTeNbHO ObLIO0 Obl yciblath Gojee MoAPOOHBIE pe3yIbTAThI
€ro aHajau3a IpUMEpOB ONHOBPEMEHHBIX M3MeHeHUH W monosiHeHuit AIIK PO,
ITIK PO nu KAC PO Ha npexmer TOro, MOTyT JIM KaKUe-TO M3 HHX CILyKUTb

OeccriopHeIM npuMepoM yHHUKauuu? UM, Kak CIeICTBHE, MOKHO IH CEromHs
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YTBEPKJIaTh O TOM, YTO CErOJIHA OOBEKTUBHO HAOMIOAAETCS TEHACHIUS, CBSI3aHHAs
¢ yHU(UKaIUel coaepKaHus TpeX KOJAEKCOB?

B 3akioyeHue HEOOXOJUMO OTMETUTh, YTO IMEPEUUCIICHHBIE 3aMedaHUs
OTHOCSTCA K YHMCIY JHUCKYCCHOHHBIX WIM YTOYHSAIOIIMX, HE KacarTCs
MPUHIUNHAIBHBIX MOJ0KEHUN, BBIHOCUMBIX Ha 3allUTy, U HE BIUAIOT HAa OOUIUN
MOJIOKUTENIbHBIA BBIBOJI O COJACPKAHUU JTUCCEPTALMOHHOTO MCCIIEIOBaHUS U €Tr0
UTOTaX.

B menom guccepranmonnas pabora E.I'. Iloramenko mno Teme
«Crenmanu3anusi U yHUDUKAMSA MUBWIMCTUYECKOTO MPOIECCYyaIbHOTO IpPaBay
ABJISIETCA 3aKOHUYECHHBIM M CUCTEMHBIM TPYJOM Ha aKTYallbHYI0 B COBPEMEHHBIX
ycioBusix TeMy. [losioxkeHuns, BBIHOCUMBIE HA 3aIIUTY, CBUAETENBCTBYIOT O JIMYHOM
BKJIaJIc aBTOpa B MIPABOBYIO HAYKY M HAIPABJICHBI HA PEIICHUE HAYyYHBIX POOJIEM,
MMEIOIIMX Ba)XHOE€ IMIPAaBOBOE U COLHMAIBHO-3KOHOMHYECKOE 3HAYEHUE Ha
COBpeMEHHOM dtane pa3Butus Pocculickoit ®Denepaunun. CopaepkaHue
JMCCepTalMi JIOCTOBEPHO OTpakeHO B aBTopedepare. CtaThbu MO pe3ysbTaTaM
WCCJIEIOBAHUSI OMyOJIMKOBAHBI, B TOM YUCJIE B BEIYIIMX PEIEH3UPYEMBIX HAYIHBIX
M3JAHUSIX, YKa3aHHBIX B IepedyHe Brpicmierd arTecTalilMOHHOM KOMHUCCHUU IIpU
MuHucTepcTBe HayKu U BbIciiero oopasoBanus Poccuiickoit denepanuu.

ITo cBoell HampaBIEHHOCTU OHMCCEPTAIUS COOTBETCTBYET CHEIUAIBbHOCTU
5.1.3. — «YacTtHo-TipaBOBble (IIUBWJIUCTUYECKHUE) HAYKH», COOTBETCTBYET
TpeboBanusiM paznena |l IlojoxxkeHuss O MNPUCYKIEHUM YYEHBIX CTEMEHEH,
yrBepxkaeHHoro Ilocranosnenuem IlpaBurensctBa Poccuiickorn @enepanuu Ot
24 cents6ps 2013 1. No 842, mMokeT OBITh OXapakTEepH30BaHA KaK HAyYHO-
KBaJu(UKAMOHHAs pa0oTa, B KOTOPOM HAa OCHOBAHWUHW BBHITIOJIHEHHBIX aBTOPOM
WCCJIEIOBAHUM pa3pab0TaHbl TEOPETUUECCKUE TOJOKEHUSI, COBOKYITHOCTh KOTOPBIX
MOXHO KBaJTM(DUIIMPOBATh KaK HAYYHOE JIOCTHKEHHE, MUMEIOIIEe CYIECTBEHHOE
3Ha4YCHUE JUIS Pa3BUTHSl YACTHO-TIPABOBBIX (IIMBWIMCTUYECKUX) HayK. Ee aBTop,

[Toranenko EBrenuii I'eoprueBuy 3acinyKMBaeT NPUCYXKIACHHUS YYEHOW CTEIECHU
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JOKTOpa HPHAXMYECKHUX HayK MO CIeNHaJIbHOCTH 5.1.3. — «qaCTHO-HpaBOBHC

(LIMBUIHCTHYECKHE) HAYKH».

OduiranbHelif ONIIIOHEHT:

JIOKTOp IOPUAUYECKUX HAYK, JOLIEHT

npodeccop kadeapsl TpaskIaHCKOro Mpasa v npolecca
OI'BOY BO «BopoHnexckuii rocy1apcTBeHHBIH YHHBEPCUTET
azgpec (pabouuit): 394006, r. BopoHex, YHUBepcUTeTCKas I, |
Tex (pabouni): +7 (473) 220-89-24

e-mail (pabouwnii): civil.law.vsu@mail.ru

Ten: 8-915-588-69-73

e-mail: shon_in law@mail.ru
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