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Vnaxaeiraas Oxcana Bna4ulraponna!

(DfBOy BIIO <Caparoecrufi rocyAapcrBensrrfi yHrzBepclrrer rzu.H.f.gepurrurercKoro))
coruIaceH BbIcryrIrITb selylqefi opranrasaqraefi ro p1ncceprar\uu Bap6arag:e Er<arepuurr
TaMasHesHbI, rrpeAcrannennofi Ha colrcKauue yrenofi creneulr Kalrurara ropr,rAr,rqecKr.rx HayK
no cneqralIbnocrl4 12.00.15 - rpaxAaHcrr.rft npoqecc; ap6nrpaxnrrft [poqecc Ha retry
<fapaHruu o6rexrunuoro I4 c[paBeAJrr{Boro cyAe6uoro pa^:6upareJrbcrBa rpaxAaucKr.rx Aen B
cyAax o6rqefi rcpI{oAI{KIILIT)).

Co o6qaeu neo6xoAuubre cBeAeHr.rs 9 sarrrgft opf anrrcarl[r{ :

noJIHoe HaI,IMeHoBaHI4e: @e,4epanrnoe rocyAapcrBennoe 6ro4Nern,oe
o6pasonareJlbHoe frpelKAeHLIe Bbrcr[ero upo$eccuoHrrJrbHofo o6pasonaHux <Caparoncruft
rocyAapcrBennrrfi yHr{Bepcr{Ter uu.H.f .rlepnrrmencKofo));

Mecro HaxoxIeHr.rx : r. Caparon, yl.Acrpaxaucxar, 8 3 ;

KoHTaKTHbIe AaHHbre: 4I00t2, r.Caparon, y.n.Acrpaxancxaa,83; e-mail:
rcglg{@SgU. ru ; cairr hup : //s gu.ru;

cnucoK ocHoBnbrx uy6nuraqufi opranz:aqrru rro reMe Ar.rcceprarlr4r4:

3apy6nua M.H. K [ocraHoBKe upo6neubl npr{Bneqentrfl cy4a (cy,urra) x gernxurofi
orBercrBeHHocrn B KoHTeKcre npaBa Ha cnpaBernr,rBoe cyreoHoe
pa.:6upatenrcrno[Tercr]/ M.H. 3apy6uua llPoccuircxuir cygsx. -2009. - l,lb 11. - C. 38 -
41.
3apy6una M.H. Ilpuqunbr Bo3HI{KHoBeHus. fi oco6ennocrr.r peaJrr.r3arlrur rpaxAaHcKo-
npanonoff orBercrBeHHocrr.r rpereftcroro cylla (rpereficxoro cy4ru) B

AopeBorlroquonnoft Poccran [Tercr]/ M.H. 3apy6una llTpereficruft cyA. - 2010. - i\! 1

(67). C.r0e - rt4.
3apy6uua M.H. MoaenllpoBanrle LIHcrLITyra rpaxAaHcKo-rrpaBoBoft oreercrBeHHoclrr
cyAa (cy4u.I) sa BpeA, rrprl.IlzHenHrrfi ocyrqecrBnenrreM [paBocy.4r{r no rpaxqaHcKtrM
AeJraM: B ac[eKTe B3auMHOrO Brrl,,'flHnfl MexryHapoAHo-r]paBoBbrx u
BHyrprrocyAapcrBeHHbrx HopM [Tercr]/ M.H. 3apy6uya llAp'mpaxntrit pr

rpaxAaHcKr{ft npoqecc. - 2010. - Ns 3. - C. 20 - 25 .



3apy6una M.H. O HeKoropbrx Borrpocax orHeceHllfi rlpoll3BoAcrBa o [pHcyx,{eHrII'I

KoMrregcarlprv 3a HapyrtreHue flpaBa Ha cyAorlpo]I3BoAcrBa B pa3yN{Hblft cpor u npaBa Ha

prcrroJruenr,re cyAe6uoro [ocraHoBJIeHLIt B pasywufi cpoK K I'IcKoBoMy nUJIY

rpaxAarrcKoro cyAorrpor,r3BoAcrBa [Tercr]/ M.H. 3apy6nua //Ap6urpaxHrrfi vr

rpaxAarrcKufi upouec c. - 2011. - Ilb 2. - C. 25 - 29.

Malrro E.A. fpaxgancrtur [poqeccyarrbuarl rIpaBoBaJI TIoJILITI{Ka: ueo6xoAuuocrr
(foprvruponalvrfl v coBeprrreucrBoBaHlrt AocyAe6srrx nporleAyp yperyJrl{poBarrvs, cropa

[Tercct] I E.A.Mansro //Becrnur C|AII. - 20t0.- Ns 3(73).' C.lI9-122.
Malrxo E.A. fpaxgarrcra"* [poqeccyurJrbHtul [paBoBaJr IroJII,ITr.IKa: rIoH.trTI4e v
Hso6xoAr,rMocrr $oprr,rrpoBaHr,rr [Tercr] / E.A. Malrro llAp6urpaxtruft u rpaNgaucrtlfi

rpoqecc. - 20t0. - Ns l.- C.6-9.

Malrro E.A.K Borrpocy o co3AaHr.rrr KoHrIe[III4LI rpaxAaucroft npoqeccyalurofi

npanonoft noJrr{Tr.rKr,r KaK ocHoBbr AIr'i pa3Bvrrftrs. rpax(AaHcKoro [poqeccyaJlbHoro

3aKogoAareJrbcrBa [Tercr] lE.A. Mamxo llAp1urpax:astiru rpax,qaHcKIafi npoqecc, -

201,0. - }.lb 7. - c.36-39.
Malrro E.A. Ocnosurre Ha[paBleHr,rs rpax4aHcxoft npoqeccyalrnoft npanonoft

rroJrr.rrrrKr{ B coBpeMeHnofi Poccpru [Texct] I E.A. Mansr<o //ConpelaeHuoe rpaBo. - 201I.
- c.99 -102.
Malrro E.A. fpax.UaHcrar [poqeccyurJrbHas [paBoBail IIoJILIT]IKa: HeKoroplle

upofireuu lr ryrr4 r,rx perrreHr{r [Tercr] I E.A. Malrro llPoccvrircxafl IocTHIII{s.. - 201':\.-

Ns 3. - C.43-46. ( n coantopcrBe c A.B. Maarxo, B.H. 3axaponslu). 
-MalbKo E.A. Tpauc[apeHTHocrb rrpaBocyAnr KaK rpropllTer poccrll4cKol,I rpaxqqaHcKr]I,I

npoueccyalrnoft upaeorofi roJrr{rr{Kr.r [Tercr] I E.A. Ma-nnr<o/iAp6nrparrHrrfi pr

rpax,{aHcKufi upoqecc. - 2013 - }ls 11. - C.2-7.

A.B. CranrMaxoB

I,Icu. TorysaeBa E.H.
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@e4epa"rrbHoro rocyAapcrBeHHoro

6rolxcernoro o6pa3oBareJr bHo ro yrrper(AeH ns

BbICIIIEIO TI crrouaJrbHoro o6Paroeanua

AoKTop

OT3bIB

Be,qyutefr opfaHr{3aWu - (De4epanbHofo focyAapcrBeHHofo 6ro'4NerHoro

o6pasonareJlbHoro yqpelKAeHHt BbIcIIIero upoSeccraoHaJl-bHoro o6pa:onanux

<Caparoncrufi rocyAapcrnennrrfi yHIIBepcI{TeT nn'l' H'f' 9epnuureBcKoro)> Ha

AUCCepTarIr4oHHOe r4ccrreAoB aHI4e Eap6anaAse ErcarepIIHbI TaiuasueBHbl Ha TeMy:

,ifupu"r"" o6rercruBHoro u c[paBeAJII'IBoro cyAeouoro paroupareJrbcrBa

rpaXAaHcKIIx AeJI B cyAax o6rqeft TpIIcAIIKIIuu) (Caparon ' 2014 - 181 c')'

npeAcTaBJreHHoe Ha coucKail]fle yueHofi cTe[eHI{ KaHAIIAaTAIOpI/lI.ZlqecKI4X HayK IIO

crerlr4arrbHocrrl: 12.00.15 - rpax ra;acrcufi,ilpoqecc; ap6rarpaNnrtfr npoqecc'

ArryanrHocrb nrt6paHHoft TeMbI Al4ccepralllloHHoro

o6vclonrena o6uefi KoHIIe[III4efi peQopuupoBaHl'I.fl

cyAonpoI43BOAcTBa, BbIABI4faAIqefi Ha uepnrtfi IIJIaH pe3BkITVe He roJIbKo

6ecupracrpacTHofo vr cocTs3aTeJIbHOfO fpax{AaHcKofo cyAoIIpou3BoACTBa' Ho vr

cnpaBeArrr4Bofo u rty6nuuHofo pas6uparcJ6Crna 4eJIa e pa3yN{rIbII4 CpOK'

B erofi cBfl3tr o6paqeHl4e aBTopa K Bblf,cHeHurc)

o6rer<ruBHooTll Cy4e5noft Aef,TenbHocTl4, IltX KpI4TepI4eB

llpoqecce flBrrfteT)fl.rlelecooSpa3HblM B TeopeTl{r{ecKoM lI IIpI4KJIaAHOM 3HarIeHI4I4'

oSocrroeaHHocTbHayI{HbIXBbIBoAoBBAI{ccepTaIIuoHHoMI4ccneAoBaHlvIII

o6ecnequBaercs. B rlenoM MoAenbro Hayr{Hofo a'FlaJrvr3a: aBTOp paccMarpnBaer

cyrrlHocTb rI coAepxaHl4e [OHflTI4fi cIIpaBeAnI4BocTH V o6rerrusHocTl4 cyAa;

r4ccneAyer rapaHrLII4 VX coSruo4enul U peanIBAIII4I4 B CTaAI4LI CyAe6HOfO

I4CCJIeAOBAH.vIfl,

fpaxAaHcKofo

nossrufi, cilpaBeAnvBocrr4 vr

v rapa:aTvrfi n rPaxAaHcKoM

nt+---@f *ri,,n-.r-":1",:I11!:1Y::*:ffi;rH. l. tlePu sr ureBcKo ro)>
:.. a'+

rrx HayK, uPoQeccoP

"\#m*i=: cTarbMaxoB A.B.ffiiiW;gitl#*tili# >> onrn6p s, 2or4 r.
\.t{:1,/,t; z ,rit 

1".......r'



OSparuaercr BHI'IMAHI4E HA Tot I{TO cIIpaBeAJILIBoCTb
pas6vpareJlbcrBa' (JoPaqasretr

o6rer<rusHocrb KaK Tpe6o B'"vr') rrpeAbf,Bnf,eMbre K cyAe6HoMy peueHr4ro' tBJl{rorc't{

TaKxe o6ssarenbHbrMr' B xoAe cy,ue6nofi Ae{TerrbHocrl4 rlpu paccMorpeHul4 AeJIa ''o

cyqecrBy. B ronreKcre aBTopcKofo r{ccJreAoB a'Vs.pacKpbrBarorctr HoBbIe upo6leurt,

Bo3Hr{Karoque rpl4 OCyqeaTBJIeHI4I4 llpaBocyAllt B fpaxAaHcKOM IIpOUeCce'

'ocraeJle 
F{ftas.qenb r4ccneAoB aHLrfl.Aocrr{rHyra - rIpoBeAeH KoMnJIeKcHrtfi' auarus

reopeTuqecKux r4ccneAoB aLTUiI' IIo npo6leuau rapauT]uit' o6lerrusHocTl4 14

crrpaBeAJr'rBocrlr cyra, BbrsBJreHa cylllHocrb orI'IX rareropuft; ilpeAcraBJleHbl

aBTopcKr4e oIIpeAeJIeHI4{ nonsrufi rapauruit' clpaBeAJIvrBocTvr LI rapantufi

o6reKrzeHocrl4.

B lIpoqecce r4ccJIeAOB aHz4fl. aBTOpoM pealu3oBaHbl IIOCTaBJIeHHbIe 3aLAI{I4'

r{MeHHO: OlpeAeneHo IIOHgTI',Ie CIpaBeAJII4BOCTIL ee coAepx{aHl4e' CocTaBHbIe qacTl/:

rapaHTUI4;I4CAXeAOBaHOtIoHqTI4ecIIpaBeAnI',IBOCTI4Cy!.bI4npI4MeHI4TeJIbHo

JrtrrrHocTr{ cy$br4; trccJreAoBaHo fIoHtTVe VI CoAepx{aHze o6rexTI{BHOCTI4 CyAA U

rapaHT]?r'i; [poaHaJrrr3r{poBaHo fIoHtTI4e vI [posBneHl4e O6ler<rraeHocTl'I CyI.a

cy4e6uoivt Pas6uPareJlbcrBe; olpe.{eneHbl rloHflTl4f, crIpaBeAJI}lBOCTI{

o6rercrneHocrr{ cyAedHoro peilreHr{ s, vr r4x tapaiHTi/Ivt; oilpeAeJleHo Mecro, 3HarIeHI{e I'1

coorHorrreHlre rapauruit oSrerrueHocrr4 Lr clpaBeAnvrBocrr4 B fpaxAaHcKoM

lporleccyaJlbHoM rlpaBe 14 B CyAOTIpOI{3BOACTBe'

TeoperuuecKa-f, 3Haqr4MoCTb I{CCJIeAOBaHI' cocToI4T B TOM' IITO B HeM:

- IIpgAJIOX{9HII aBTopcKIIe pa^:pa6oTKl4 IIOJIOxenufi o clpaBeAnI{BOcTI4' IIOHI{Mag

rroA 3TI{M - MOpaIIbHO-STlIrIecKyIo KaTefopI4IO' KOTOpaf, AonxHa paccMaTpl4BaTbc{ B

paMKax rpaxAaHcKo-npoqeccyallbHblx oTHolxeuuit' B AByX ac[eKTaX: KaK 11pI4HIIvil
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lpa1xAaHcKoro cyAonpon3BoAcTBa, a TaKx(e KaK rpe6oeanue, [peAbtBnqeMoe K

cy4e6Horvry pe[IeHI4Io. llo MHeHI'IIo AI'IccepTaHra' clpaBeAnllBocTb

cBr3aHa c uposeccraoHaJrlr3MoM, 4O6pOconecTHocTblo, a TaK)Ke C

y6ex,4enraevr cyg1eft, oAHaKO 3arlacTylo cyAb.xMI'I CTaHOB{TCI JIIOAI4'

o6naAaror Hr4 XapaKTepoM, HH npo$eccl4oHaJlrnofi qecTHocTblo II [OAfOTOBttofi, Hu

.UOlXnO[ KoMrreTeHTHocTbIo, Hu TaK neo6xoAt'ttr'tblM (cyAefic*au qyTbeM))' Anrop

CIII{TaeT gJIeMeHTaMI,I C[paBeAJII{BOCTI4: 6ecupucrpacTHocTb' He3aBI4CI4MOCTb'

Hepa3pbIBHO

BHyTpeHHLIM

KOTOpbIe He



AO6pocoBecrHocrb'

cyAorlpo[3BOAcrBa'

cocTfl3areJIbHOCTb 14 paBHOrIpaBI4e cropoH fpaxAaHcKOrO

flpuuevrc[paBeArll'IBocrbBo3MoxHaroJIbKoHaocHoBaHI4I4

o6ecue.ruBaroulllMrl

f, BJIfl IOTC,I jtrVITTHAfl' LI

crpororo co6nro4eHr4, 3aKoHa u ,,pfio6peraer 3Har{eHue rrpaBoBoro rrpr4Hrrr4rra B Tor4

Mepe, s rarofi oHa BorlJlolqaercr B HopMax [paBa'

- o6ocnoeaHo rroJlox(eHlre o roM, qro BaNCHbrMrr ycJIoBLI{Mr{,

cnpaBeAnr4BooTb r,r o6tercu4BHOCTb Cy4e6noro pa:6npaTeJIbCTBa'

upoQeccraoHaJrbHar KyIlbrypa [paBocyAlrfr' LI 4o6poconecTHocrb IIpH BbIIIoJIHeHI4I4

cygrefi cBoltx SyurqraoH aJIbHbIX o 6qs aHH ocreft '

- AOKa3aHo TIOJIO1{9HLIS O TOM, IITO qeleCOO6pa3Ho yrII4TbIBaTb

6ecupracrpacTHocTb CyAa IIO OTHOIIIeHI4IO K CTOpOHaM llpoqecca', fIocKoJIbKy 3TO

f,BJ'"eTct o4uofi vrc gaXHefixl[x rapau'tit o6ecne'IeHus clpaBeAnl4Boro'

o6rer'anHoro, BcecTopoHHefo, a 3HaIII4T, 3aKOHHO|O paccMoTpeHl{t I4 pa3pellleHl4fl'

AeJra. ||{uccepranr npr4xoALIT K BbIBOAy o ToM' qTo [IpeAceAaTenb cy4a ilpv

lepBr{rrHoM pacnpe neJIeHVI]/- I4CKOBbIX MaTepu€uoB' [ocTynuBIIII4X n cYA', AOJIX{eH'

I4cXoA'LI3LIxcoAepx(aHvIfl)yTIVTbIBaTbIIcI4XoJIofI4qecKueI4MIIpoBo33peHI{ecKue

ycTaHoBKvr cyAbLI no us6eXalue cO3AaHvIfl' ocHoBbI [nfl rIpl4cTpacTHocTu ay4br npvr

paccMoTp eiHvrvr Aena r4, cooTBeTCTBeHHO, CO3AaHI4{ IIOqBbI Alg geo6beKTI{BHOCTVI pI

HecrrpaBeAIIIIBocTI4. O6parUaeTc.fl BHIIMaHI'Ie, qTo uHcTI4TyT orno4a (cr' 16' 17 ' 19

ffII( pq,) KaK tapaHTLrfl. o6reKrr.eHocrlr Lr crpaBeAnl{Bocrl. cy.uefr rlo3BoJlfler

r,rcKJIIorrI4Tb QarroPrt, Koropble B ruo6oir't cn)^'Iae craBrr rIoA coMHeHIae

6ecnpucrpacrHocrb cYAbI{.

- o6ocnoBblBaerct BbIBoA, rITo roJIbKo o6lercrnnHocrb cy4bu KaK JIlMHocrI4

cBr{AeTeJrbcTByeT o6 o6teKrusHocTl4 cyg:a KaK rocy.4apcTBeHHoro opraHa

npaBocyAra.s. AnropoM pacKpbrBaIOTCS HOBbIe noAxoAbl K BHeApeHI4IO MeXaHI{3Ma IIO

peaJrv*arrvryr odrerrueHocrr4 cyAa vr r43Jro)r(eH cnoco6 orIeHKLr JILrrIaMr'r'

yqacrByroullrMr4 B AeJre, Ae{TeJrbHocrlt cyAbl{ B paMKax o6sexrueHocTl4 A

cnpaBeAJrr{Bocrr4 (ceoeo6pa3Hoe BbrcraBJreHr{e orleHKl4-pefirranra no cro6alnHrofr

rurane) 1ro LIToraM paccMoTp e;5{11fl Ka)ICAoro rpax{AaHcKoro [ena' llo MHeHHIo

AI4ccepTaHTa,TaKyIocI4cTeMy((foJlocoBaHvIfl>>TaKXeMo}KHopa3MeIIIaTbu

KoHTponl4poBarb [ocpeAcrBoM l4HrepHer-cafiron'



- o6ocnoebrBaerct BbIBoA o roM' 'lro o6teKTI{BHocrb cneAyer paccMarpl'IBarb KaK

oAHo r,re rpe6o IJauuit, KoTopbIM AOJIXHo oTBeqaTb cyqe6noe peuleHlle' flpe4noxeHo

aBropcKoe orrpeAeneHl'Ie o6lemusHocrl4 KaK rpe6onanur, rrpeAbflBJlfeMoro K

cy,4e6nonly peilIeHUIO - 3TO p*ynbTaT coBeplxeHcTBoBaHut 3aKoHoAareJlbcrBa'

npaBorrpuMeHr4TeJrbuoft uparrr4Kpr 14 xnanu$rarar]J4tl Cylefi' o6ler<flaBHocTb AOnxHa

BOCIrptIHLrMaTbcr B KaarecTBe aScomoTHofo vl$eana cyAefiCr<ofo ilpaBonpuMeHeHufl'

- o6ocuoBblBaeTct BKIIIOqeHue o[paBeAJII4BOCTI4 B II?ICJIO TpeooBaHuI4,

rrpeAbflBJr{eMbrx K CyAe6HoMy peuIeHI4IO, H IIpeAJIafaeTct aBTOpCKOe IIOH'ITI{0

crrpaBeAnl4Bocrl'I cy4e6uoro peilreHl{t KaK rpe6oeanur, [PeAbtBn-fleMoro K

cy4e6HOrr,ry perIeHI4rO 3TO pe3yJIbTaT UCTOpuaIecKofo pa3BvrTufl' MeHTalII4TeTa

poccuftcroro o6qecTBaLI OrpaxeHl4eM MeXAyHapoAHbIX CraHAaproB npaBocyAuq ro

|paXAaHcKLIMAeJIaMBpaMKaXoTeqecTBeHHofocyAonpou3BoAcTBa.

3na-{eHlae nonyqeHHbrx coI{cKaTeJIeM pe3ynbTaToB AuccepTalll{oHHoro

prccJre.IloB a1vIfl. tIoATBeplKAeHo TeM' qTo ocyulecTBlennrtfi B pafiore aHaJrLI3

nOnoxenprfr IIo3BOJIIIT paC[II4pI4Tb TeopeTI4rIecKOe IIpeACTaB IIe]F{]/lfi' Cylefi o

cyrrlHooTr4 CrrpaBeAJrr4BOCTLr n o6lercu,IBHOCTI'1, IIX fapaHTVrflX) a TaKXe [ocJIyxI4T

ocHoBaHueM Anfl AanbHefirlLrx HayqHbIX pa3pa6oror. llparruuecKaq 3HaqLlMOCTb

HACTO.IIIE|O UCCNCAOB A:HVIfl, OTIPEAEN-'IETCS OTIICTJII4BO BbIPAXEHHbIM TIPI4KJIAAHbIM

xapaKTepoM rrpeAJroxeHHblx peKoMeHAaguit" pacaril4TaHHblx Ha [onyrleHue

TeopeTl,rqecKux suauuia u [paKTI,IqeCKux HaBbIKoB' BJII{'IOqI4X Ha IIOBbIIUeHUe

nposeccraoHaJrbHbrx KaqecrB ayreiT n e$sexu4BHocrb ux pa6orbr B rleJrrx 3arrlr{Tbr

HapylIeHHbIX I,IJII4 OCnapI,IBaeMbIX IIpaB' cno6oA I'I 3aKoHHbIX HHTepecOB' Kporrae Tofo'

Marepqanbr vccJreA oBaHufl MoryT 6um I4crroJIb3oBaHbI n yue6noM npoqecce 11pu

lperroAaBa]H]u'i|- apSurpaxHofo IIpOqeccyaJIbHOfO IIpaBa u fpa)I(AaHCKO|O

[poqeccyaJlbHofo flpaBa, B TOM TILICJIe 6onruruncTBo BbIBOAOB Lr llpeAnoxgg.nir

Ar4c0epTarlulr MofyT r4crroJrb3oBaTbcq B 3aKOHOTBOprIecKofi, u rtpanonpl',lMeHl4TenbHofi

AerreJlbHo crI,I, n yu e 6 u o-MeroAr4tlecKl{x IIeJr-ax'

floroxeuul, BbIHOcI4MbIe AI4cCepTaHToM Ha 3aIIII4Ty' OpLITI'IH€gI6H6I'

o6ocnoeaHHbr, caMocrorreJlbHbr u o6ra4ator KaqecrBoM HayqHofi Hoer4sn'. Jlnqsrrfi

BKJIaA collcKarenf, cocrollT B BbInoJIHeHr4r4 Bcex STarIoB I'IccneAoBareilbcKofi pa6orn,



B onpeAerreHyrvr KoHKpeTHbIX IIeJIeft vI 3a!.Aq, B aHaJIu3e nI4TepaTYPbI, B coope 14

o6pa6o6e KoHKperHbrx OaKToB, MarepI4aJIoB cyleSnoft ilpaKTuKI4. lloerouy HayqHafl'

HoBr43Ha AaHHo ro AI{c c epTaIII4oHHoro I4c Cn eAoB a:g^:/^fl 6 e c Cn opna.

TeoperuuecKrre 11onoxeHLrfl, [vccepralll{oHHoro I4ccJIeAoBaHI{s o6cyx4alucr

Ha poccr{ficrzx r4 Mex{AyHapoAHhrx Haf{Ho-npaKTLIrIecKI4x rcou$epen\Lrflx n Kueee,

Kupoee, Caparone.

B rIeJroM Avrcceprarp4fl, Bap6ara4se E.T. flBlrflerafl' caMocrotreJlbHblM

fJIy6oKuM I4ccneAoBaHr{eM, nocBsrrleHHoM rlpo.f,BneHl4rc crIpaBeAJII4BocrH

o6rerrunHocrr4 cyAeSHoro pas1upareJrbcrBa vr vx rapaHT[flM, uMeer rBopqecKI'ILI

xapaKTep, coAepxrr4T aBTopcKyro I{HTep[perallurc PsAa 'rro]Hsruit' 14 loloxeHnfi,

BHocr4T cyrrdecrBengrrfi BKJTaA B ropr4AzrrecKyro HayKy, orBeqaer rpe6onanvrflM)

K KaHAr4AarcKr,lM At4ggeprardr4rM BAK PO, Mox(er cnyxr4Tb

ilpucyxt4envlfl. aBTopy HayqHofi cTeIIeHI4 KaHALIAaTa IopI{AurIecKI4X

HayK (uo cneqr4€urbHocru 12.00.15). AnropeQepar ronHocrblo orpalKaer ocHoBHbIe

noroxeHr4-fl A2rcceprarJvrr4, a rlecrHaAllarb rJy6lrurcaryuit ro reMe AI4ccepraIII4I4

peIIeH3HpyeMbIX HayqHbIX vl3l:alJvlflx, yKa3aHHbIX B nepeqHe

HeCOMHSHHbIM AOCTOI4HCTB9M npil COHCKaHI4I4 yrIeHOfi

kl

u

rrpeAbflBJIteMbIM

OCHOBAHI{EM AJUI

rro3BoJrgror BecbMa BbrcoKo orIeHI4Tb crerleHb anpo6alluu liZ'cceprar\uu. [uccepraur

orBercrBeHHo rroAoilren K groMy Bonpocy r{ B IIoJIHofi tuepe orpa3l4n pe3ynbrarbl

uccneAoB a;g1Lrfl., B ToM tII,IcJIe B craTbqx, o[y6nI4KoBaHHbIX B BeAyIrIHx

BAK, rITo tBr.flerct

cTerreHH KaHI'IdAUTA

ropl{AI,IqecKI4X HayK.

OrN{eqas BbrcoKr4fi reoperuqecKl4fr ypoBeHb vr HayqHo-npaKTuqecKylo

3HAIII.IMOCTb TIPOBEAEHHOTO UCCNEAOBArHrl1lfl, AOCTI{|HYTYIO IIEJIb VI APYIUE

rroJlox{HTeJrbHbre MoMeHTbI, IleJrecooSpa:uo orMerl{Tb, Ha Harrr B3rJIf,A, 14 HayrIHyIo

o cn opr{Mo crb HeKoropbrx rroJrox{eH vtit, a raKxe Borlpo cbl, Tpe0yloque rotcH eH.Id.fl' -

1. B co4epN aHvrv paSorrr aBropoM alanvrcvpyercfl ptA rIpI4MepoB I{3 cyAe6Hofi

TIPEACTAB TIflET Cg' IITO AJI-{ TIOJIHOTbI I4CCNEAOB AHVIfl'

Marep HaJIbI cyAe 6 Hofi np ar<Tlaru (llo craHoBJIeHI4f

IIEIOBCKA), KOTOPbIC XAPAKTCPI43YIOT PEIIIEHI4E,

TpaKTLIKI{. OAnaro

IIpoaHaJIH3I{pOBarb

Cyrc ro npaBaM

cneAoB€ulo 6u

EnponefrcKoro

npr4HI,IMaeMOe



cyAoMBepHocToIIKI{3peHI4'3aKoHa'HocToIIKv3peilvlfl'c[paBeA[I{BocTI{AaJIeKoe

oT TaKoBofo.

2. flo MHeHLrro aBTOpa, c IIenbIo co3AaHII{ 6naroupraf,THblx ycronufi Anfl

o6terrzsHoro I{ clpaBeAJILIBOro IIpaBOCyA LIfl'' HafipABlIeHHorO Ha AocTlIXeHue Ueneft

Lr 3aAarr fpaxAaHcKofo cyAoIIpoI43BoAcrBa, 3aKperJIeHHbIX B cT' 2 flIK P(D'

qelecoo6pa3HoHa3aKoHoAaTeJIbHoMypoBHeBI,lMIIepaTnBHoMnop{AKeycTaHoBI4Tb

3anpeT cyAb-'M na nro6ylo AeflTenbHocTb, BbIXoAf,nIyIo 3a rpaHIlIIIbI rpaxAaHcKoro

cyAorrpopl3BoAcrBa, KpoMe IIpeIIOAaB aHLIfl' vt uayuuofi Aef,reJlbHocrl'I (c' 66)'

flonaraeM, rrTo noAo6noe IIOJIOXeHI4e yx{e HeKIM O6pa-:orvr ocBeulaeTcq s 3aKone P(D

or 26.06.lgg2Ns 3132-1 "o craryce cy.Uefi s Poccuficrofi @e4epauuz"'

3' Coeepureuuo oqeBI4AHo' arro crlpaBeAnuBocrb flBlrflercs' .AHI4M v3

rleHTpaJrbHbrx noH-srufi B I-paxAaHcKoM IIpOqeccyaJIbHoM npaBe' '.{uccepraur

orMer{aer, HecMOTp fl. HA TO, r{To Kareropr4-fl (crrpaBeArrr4Bo.Tb>) orcyrcrByer B rI}ICJIe

[pIIHqHIIoB fpaxAaHcKo|o cyAo[poI43BoAcTBa, oHa npI43BaHa IIocTo'HHo oKa3bIBaTb

rroJroxr4TeJrbHoe noa4eficrnue Ha cyA, KoropoMy HyxHbI rapaET[r4

nposeccuoHaJru3Ma I{ He3aBI4CI4MOCTI4. B ceqsn c 3TI{M' XOTeJIOCb 6rt', uro6bl aBTOp

c$op^,ryn[poBan u IlotrcHl4l co6crneHHylo IIO3I{III4IO O neo5xoAI{MOCTH 3aKpelneHl4fl

npI,IHIIH[ac[paBeAJIIIBocTI4fpaxAaHcKofocyAo[pou3BoAcTBaB3aKoHe.

B'rueuagBaHHble 3aMerraHn{ Hoc{T Ar4cKyccl4onn'fi xapaKTep LI He Bruqror Ha

rroJrox'rreJrbHyro oueHKy rrpeAcraBrensofi Ar4cceprawv, Koropafl, rlpeAcraBntt

cO6Oft 3aBepIIeHHoe caMOCTOflTeJIbHOe Hay{Hoe [ccJIeAOBAHLIe' CoAepXI'I7

coBoKynHocTb BbrBoAoB I4 IIOJIOX{ enuit', cBnAeTenbcTByloqux o peaJIbHoM BKJIaAe

groro aBTopa B HayKy. 3aiue.{aHlar odycroBJreHbr KoMrIJIeKcHocrbro I{ cJloxHocr'ro

TeMbI AI'rCCepTaIII4r4'

flpe4crawreHHa-fl AI4ccepraIII4oHHas pa6ora Eap6ara4:e Ercarepunrt Tavta3I4eBHbI

Ha reMy: <fapanruu oSseruIBHorO I4 cnpaBeAJII4Boro cy'{e6uoro pas6upareJlbcrBa

fpaxAaHcKI/IX AerI B cyAax o6urefi TpI,ICAIIKIII{I4) flBrfl'ercfl' caMocrofreJlbHo

HayqHbIM rpyAoM, B KOrOpoM CoAepxurcq
HarII4caHHbIM rnannQrEul{poBaHHblM

HOBOe perxeH[e 3A/iAqVr) uueroqeft cyuIecTBeHHOe 3HaqeHI4e [nfl HayKI4

|paxAaHcKofollpoqeccyaJlbHofoIIpaBa.Ba]1^nySTorooHanoJIHocTbIo



coorBercrByer rpe6oBaHurM pa3Aena II lloroxenuq o 
''prlcyxAe*vrv 

yqeHbIX

QTEIIEHEII, yrBepxAeHHoro flocrauoeJreHl,IeM flpanra'relrcrBa Poccraficrcofi

(De4epaqu u or 24 ceurx6pr 2OI3 foAa J\|9 842, a ee aBrop - Eap6aKaA3e Exarepuua

Tarrra"graesHa 3acJIyXfl'IBaer

ropI4AI4rIeCKI{X HayK fIO

ap6urpaxnrrfi uPoqecc.

HaCTOS11114fr OT3bIB TTOATOToBJIeH KaHAI{AaTOM IopI4AI4rIecKI4X HayK, AoIIeHToM

raQe4prr fpaxAaHcKofo rlpaBa LI ilpoqecca Malmo Enenofi AlercanAponnofi'

o6cyx4en r4 yTBepx(AeH Ha 3ace$ailvfia ra$e4pbl rpaxAaHcKOrO [paBa I4 npoqecca

@fEOy BlIo <<caparonct<uit focyAapcrseHHHfi yHl4BepcHrer I{M'It'r '

r{epuuueBcKofo) <<20>> orrr6pr 2014 foAa (uporor<on J\b 2 or <20> oru6px 20t4

r.).

3aee4yroqzfi raQe4pofi rpax4aHcKoro rpaBa I{ npouecca

OfBdy BilO <<Caparoncrufi rocyAapcrseHuufi

yHltBepcvter uu.H.f . r{epurt[reBcKoro)

KaHA?IAarropll.ql',lqecKlaxHayK, "c - /
\/Ne'z*/

AOIIEHT

CseAeHut o BeAyIrIefr oprauu3awr"

@e4epanbHoe rocyAapcTBeHHoe 6rcANerHoe o6pasoBareJlbHoe yqpexcAeHue

Bbrcrrrero npoQeccHoHaJrbHoro o6pa:onanur <<Caparon cxuit' 
^ 
rocyAapcreeHHHft

yHr{Bepcr{rer nvr. H.f. gepnrrmeBcKolo); @fEOy BIIO <<caparoecxuit

focyAapcrseHHrrfi yHr{BepcLlTeT I4M. H.f . 9epubIIIIeBCKOfO>)'

floqroesr fi. agpec: 4 rcO t), r' Caparor, yn' Acrpaxaucrax' 83

Teire$on: 2l-36-63
A4pec 3neKrpoHnofi uoqrrr : kafedragpp@ramblet

elb."oSraqnanbuorocai'naBcerlr<Zurepneg$l-\1

rrpl4cyxAeHvrfl'

cuequaJrbHocrr4

ncnouofi yueHofi crerleHl{ KaHAI{Aara

12.00.15 rPax.4ancrufi npoqecc;

TorYaaena

Erarepuua Hur<olaeBHa

/r"gr"""4 6' k.' T*75a

Yr* rL* u44z;%4 Cf, h
t4*f k'o



B guccepraquonnuft coBer E-212.239.03 npn
(De4epantnoM rocyAapcrBeHHoM 6roAxernon
o6pasonarenbHoM ytIpexAeHI{}I Bblcilrero

upo tf eccu o H zulbH o f o o 6pas onan ut <<C ap arc n craJt

focyAapcrBeHHall roplaAfiqecKas aKaAeMI4S)

or Hocblpesoi Ereuu I'IsaHonHlr

3asereHl,Ie

Hacrosuuu coo6uaro o cBoeM cofJraclrr4 Bbrcry[IlTb o(puqualrurru olrIoHeHToM IIo

Attcceprauun Bap6araAse Exarep[Hbr TaN,rasIaeeHbl Ha relay <fap al'rr4u crlpaBeAnl{Boro cyAe6Horo

pas6uparenbcrBa)), [peAcraBnennofi B yKa3aHHrrft 4ucceprarlploHHbrfi coeer Ha col4cKaHue yrenoft

cT'eIIeH.I{ KaHAI{AaTa ropI4AZrIecKIrx HayK'

p.,rnosoAcrByscb n.2g llonoxeHur o rpktcyxAeHr4r{ rreHbrx crerleHeft ra n.10 llopa4ra pa3MeIrIeHIrt B

r.rrr$opuaqrroHH,o-TeJleKoMMyHl4raqraonsoir ceTI'I <I'lurepuer> un$-opMaIIpII4' neo6xoAIaIraofi p'1;fl'

ooecneqesl4s flopsrKa rlpucyxAeHl'It ) reHblx cteneHefi' coo6qaro o ce6e

cJreAyrouee:

(Dalturu.g, I4M.tl, orrlecrBo

llocsrpena Elena I'IeaHoeua

lMeclo pa6orn: Ka$e4pa rpaxAaucKofo rpaBa I{

focyAapcrBeHrloro 6roAxernoro o6pasoeareJlbHoro

rnpo(freccraoHaJrbHoro o6pa-:onanur <Boponexcrraft

.Bopouex

lpoqecca @e4ePa-urnoro

yqpexAeHll-s Bblcmefo

rocyAapcrBennrrft )'H[Bepcurer) r.

,AonNuocm: 3aBeA).Ioqnft xa$e4poft rpax4aHcKoro npaBa I4 npoqecca

Konlarnmrfi rene(pon : 8-920-21 I -4I -l 4

e - mail elega@4qsylgya.Yrn'ru

3a rrocleAnue 5 JIST no reryre (npo6lenlarure) sarqnrqaeuofi 4uccepTall1lu B peIIeH3I{pyeMbIx

HayrtHbrx r43&A'FIkrflx MHOrO ouy6lur<onaHbr cneAyloilIile pa6oTbr:

1. 3axlroqeuze IIo [poeKTy c)3 (O BHeceHuu usN'reHeulafi B OTAeJIbHbIe 3aKoHoAareJIbHbIe aKTbI

poccuficxofi (De.qepaqxra B cBr3r4 coBeprxeHcrBoBaHlreM IIpI4MI4pilTeJIbHbIx npoueayp> //

Tpereficnufi cyg.z}tz.J\b 1. C. 134-136. (B coanropcrge c (Dzflrqenro [' f')
Z. flocrercreur 3aKrroqeHr4s arnrepHurarnHux ap6urpalKHblx (rpereficrr'rx) oronoporc ll lOpucr'

cyAe6nrx petteuuir ll
Bnn. 3 / lloa pes. C. fl'.

Poccr'Ifi utofi @eAepaquu

2013. Ns 20. C' 10-14'

3. flpoqeAypa vrerua\vvr KaK BcnoMofarerbH€ul $oplta tlcI]oJIHeHIlt

I\uyntmctw{ecKas fipoqeccyaJlbHat MbIcJIb' MeNa' c6' uayln' c;ratefi'

@ypcn. Kuee: klzAatets Oypca C. fl,2014' C' 1'89-194'

ly'qeuas crenerlb: AoKTop roppIAuqecKI'IX HayK, 12'00'15

11. @oprrlu:poeaHr,re MoAeJrH rrpaBoBoro peryJIHpoBaHLIJI nocpeAHullecTBa B



5.

6.

// Tpereficr<ufi cyA. 2009. Ns 3. C' 138-145'

cnerlrEaltuoe npaBoBoe peryJlnpoBaHl4e IIocpeAHI{qecTBa (analu: saxoHonpoexra) ll

Tpereficrvft cya. 2010.lt 2. C. 39-44'

CoeepruencTBoBaHple HopM o nppIMI4ppITeJIbHbIx npolleAypax B cHcTeMe ap6utpaxHoro

[poqeccy:urbHofo rur.orrotut"rlbcrBa (r coaeropcree c @LI*qeHKo A' f') ll Tpercficxuir cyl''

2010. Ns 2.C.85-9L

couacna Ha pa3MerqeHr4e Mor{x npeAcTaBneHHbIX [epcoHaJIbHbIX AaHHbIX B CeTU <I4nrepner>'

6 oxrx6pr 2014 t.

-Tl#ry#,:j"",mlffix
;WWaV-,y'

"Az/ e#a.



OT3bIB

oQuqna.rrbHoro orrrIoHeHTa Ha Alrcceprallnrc

Eap6arca4re Enarepl'IHbI TaruasuenHrl

<<IapaHrr.r u o6rersl{BHoro u cr paBeAJII{ Boro cyAe6nOro par6upaTeJlbcTBa

rpalr(AaHcKl{x ASJI B cyAax o6utefi rcpIIcAI{KIIHII)r IIpeAcTaBJIeH HyIo

Ha corrcKaHrre yuenofi cTeIIeHII KaHAITAaTa IOpIIAIIqecKI{x HayK

ro creqnaJrbHocTrr 12.00.15 - rpa)I(Aancnufi rpoqecc; ap6urpaxnsrft rpoqecc

Kar rssecTHo, ocnoeuofi 3a1;av1eiL fpayAaHcKoro cyAoIIpoIa3BoAcTBa

flBJTfleTQs.[paBI4JIbHOe I'1 CBOeBpeMeHHOe paccMoTpeHue H p€BpelxeH]Ie lpaxAaHcK]IX

.4en B rleJr.{x 3arqr4Tbr HapyrxeHHbIX IIJII{ OClapHBaeMbIX IIpaB' cBo6oA u 3aKOHHbIX

r{HTepecoB BCex cy6rerroB rpaxAaHcKofo o6opora. B erofr cBfl3l1t I{CCJIeAOBAHT4e

[po6neM, KacarcilII{XCt o6rexrrasHoro 14 CIIpaBeAJII'IBOTO Cy4e6uoro

paz6wpareJrbcTrla rro fpaxqaHcKl4M AeJIaM, rar< $yn4aMeHTa' Ha KoTOpoM AOJIXeH

cTpol{Tbct caM [poqecc [paBonpI4MeHUTeJIbHOLI

oco6ylo 3HarlllMocrb pI aKTyaJlbHocrb'

Heo6xo.ul4Mocrb odecneqeHuq o6rerrnsHoro

,[etreJlbHocrrl, nPuo6Peraer

v crlpaBeAnl4Boro cyAe6Horo

pas6upareJlbcrBa flB11fleTcs. rpe6onaruleM MentAyHapoAHoro cTaHAapTa npaBocyAl4{'

Harounenuas [paKTpIKa EnpoueftcKoro Cyla [o [paBaM qeJIoBeKa coAepxcr,ll

pasuoo6pa3Hble rlpaBoBble rlo3lllluu no peanrz:,arl.vvl rrpaBa Ha crIpaBeAJIlIBOe

cy4e6noe paz6upareJrbcrBo, Koropble oKa3blBalor B'rr4flHvre Ha BHyrpeHHroIo

cyAedHyro [paKrr{Ky v Hyx(Aalorcs' B a*aJrvr3e c IIenbIo coBepIueHcrBoBaHI4''

.4eft Crnyro glero poc crafi croro Ip alKAagcKoro npoqec cyaJlbHoro 3 aKoHoAaTeJIbcTBa'

cnoenpervregHoCTb r{ccJIeAoB A;g11I1. IIOATBepx AaeTcfl TaKXe Heo$xoAuMOCTbIO

Bbrpa6oTKu eAI4HbIx 3aKoHoAareJIbHbIX IIoAXoAoB Anf, cyAoe o6qefi rcpucA?IKl\vv v

ap6urpaN:nrrx cyAoB B cBt3I4 c BeAylrlelrct

ynu$uqrapoBaHHoro rpoqeccyanbHoro KoAeKca'

pa6oroft rro rloAroroBKe

HanOneq, TeopeTl{qecKas 3HaIIuMOcTb LI36paHnOfi reug 3aKJIIoqaeTct B ToM'

qTO KieTefOpI4I4 O6lerrnnHOCTI{ V cnpaBeAJII4BocT?I sBItIoTct MaJIo

r4ccJre.rIoBilHHbIMI,I B oTeIIecTBeHHofi AoKTpI'IHe rpaXAaHCKOfO [pOqeCCyUtlIbHOrO



[paBa. I4x aHaJrH3 OCO6eHHO BaXeH rrpr4MeHI4TeJIbHO K IIeHTpaJIbHOfi CTAAT Vl

rpoqecca - cyAe6Horury pas6upareJlbcTBy, TaK KaK I4MeHHO 3AeCb fpaxAaHcKoe Aeno

paccMaTp14BaeTcfi' I,i pa3pemaeTcg IIo cyqecTBy I4 npI4HI/tMaeTcf pemeH?Ie IIo AeJry.

Taxurvr o6pasovr, rroB'r3Ha rrpeAcraBJleHHoro AI4ccepraIII{oHHoro I'ccJIeAoBaHr'g'

9OCTOI{T, 11pexAe Bgero, n o6paule11Ivr K Aanuofi TeMe LI B ocBeulegnvI KOMIIJISKSa

[po6[eM, cBS3aHHETX C O6beKTT4BHOCTbIO I4 CIIpaBeAII4BOCTbIO paccMoTpeEI4fl' AeJIa B

cYAe uepnofi rHcraHIII{u.

Teoperuuecl:ofi vr MeroAoJloruqecrofi ocHoBofi AI4ccePraIIruI E. T'

vr coBpeMeHHbrx PoccuficrlrxEap6ara4ee flBvl.nvrcb TpyAbI coBercKLIX

[poqeccyaJrprcToB, Cleur4zrrrl4cToB B O6tacru fpaxAaHCKOfO' ap6urpaxHofo 14

yroJloBHoro rlpoue cca, palorrr s o6racrn o6qefi reopnn [paBa'

Caparoncrofi o6nacru, flocraHoBlreur4fl'

rrocTaHoBJreHLrrr flneuyua Bepxonuoro Cyaa PO, B pa6ore I4MeeTcf,

caMocToflTeJlbHoBbI'BJIeHHbIXAI4ccepTaHToMcTaTvIcT|4qecKI4xIIoKa3aTeJIeI{.

cBuAeTeJIbcTByeT o

pacKpblTb rIoHtTI{-tt

.TIeflTeJIbHOCTI{ CYI{a

rar rpe6oBaHvrx) rlpeAbtrBnreMble r cyAe6noMy petueHnlo'

B nepro:fi rJIaBe I4ccneAylorct o6ulue

xapaKTepucrmofi c[paBeAnI{BOCTI'I, BbItBJItIOTCt ee

rapalJTvru.

Oco6oe BlnI{MaHI{e B nepnofi rJIaBe yAengeTCq TaKXe cooTHoIIIeHuIo

crrpaBe.{nLIBOCTkT c IIpIIHIIUIIaMLI fpaxAaHcKoro [poqeccyzlJlbHofo fIpaBa' TaKI4MLI

KaK He3aBI{CLT MOCTb CyAa, c o cTfl 3 aTeJIbHOCTb LT p aBHoIIpaBVe cTop oH'

Bropar rJIaBa nocB-lilIeHa o6rerrusHocrll cYIa rr ee rapaHTl4'f,M B crannkr

KarrecrBe oIHOfi r43 tapaHTI4iL AHNIrI3VrpyeTct

3uuupu.recl(ylo 6rey uccJIeAoBaHufl cocraBJlser rIpaKTI{Ka

KoucrrzrylluoHHoro CY.4u

cyAoB

PO,

aH.urr43

crpymypa Arrccep TarJvrr4, cocrotlqas LT3 rpex fJIaB LI [ecflTr4 naparpason,

HaMepeHI,II4aBTopaJIofI4aIHo,nocneAoBaTeJlbHovIIIOJIHO

crrpaBeAnr4BocTr4 u o6rem?TBHOCTI{ [pLIMeHI4TeJIbHO B IIeJIOM K

IIolpaxAaHcKLlMAeJIaM,araKntepaccMorpeTbSTIIKaTerop]Il4

BOrIpocbI, cBt3aHHbIe c

3JIeMeHTbr, oflpeAeJlsroTct

cy4e6Horo pas6'wPareilbcrBa. B



LIHCTT4TyT OTBOAa, nOprAOK Lr oTAenbHhle ocHoBaHI4rI oTBOAa, BbUIBJI-SIOTC'

HeAo crarKr{ np aBoBoro perynup o Banr4fl, BnI{qIouI{e Ha 06 eclerleHLl e o6rerrusHocrl

cyAbvr.

B rperrefi rJIaBe paccMaTpl4BaloTcfl tpe6ovauut, [peAbflBnf,eMble K

cy4e6nouy pe[reHr4ro qepe3 npLr3My odrexrznHocrl4 Lr clpaBeAnl4Bocrl4 cy4a.

ConeprueHHo oqeBlr,{Ho, rrro o6rerrueHocrb v crIpaBeAJILIBocrb cyl.a HaxoAtr

oTpaxeHr{e B oKoHlraTeJrbHoM npoqeccy€rrrbHoM AoKyMeHTe, pa3pelxarcqLIM crlop IIo

cyqecrBy. flpanunbHbrM cneAyer rrpr{3Harb Irs6pauurtfi artopoM rIoAXoA K aHaJII43y

B3arlMocB-rl3aHHoro coorHorrrelaurfl, TaKux r<areropuft KaK ((3aKouHocrb) v

(cnpaBeAnllBocrb) cy4e6Horo perxeHr4rr z <<o6ocnoBaHHocrb) n <<o6rerrnBHocrb)

cyAe6noro peIxeHI4.[.

oTAeJrbHbIMI'T npeAnoxeHkrfl}|'dlI IIo

npoqeccy€ulbHofo.

C$opuynrrpclBaHHbre n pa6ore reoperr4qecKl4e rIoJIoxeHI,It rloAKpenr-slorcf,

coBeprxeHcTBoBaHI4IO lpaxAaHcKofo

B ueJroM aHaJwr3 coAepxaHrr.f, npeAcraBJreHHoir E. T. Eap6ara4se pa6omt

cBI4AeTeJrbCTByeT O TOM, lrTO rrOCTaBJreHHbIe B UCCneAOBAH.I4T4 3AAarlId B OCHOBHOM

BbITIONHEHbI.

Btuecre c retr{, B Arlcceprarlkru uMerorct HeAocrarKLI, Ha Koropble HeJIb3t He

o6parurt BHr{MaHrar. I{ennfi pf,A BonpocoB Hyx(Aaercs n 6olee qerKoM rIotcHeH[I4

r4Jrvr B AorronHLIT€JIr'HOfi ap ryMeHT arlvrkr.

B uoloxeHuirrx 1-4 peur r4qer o rroHHMaHI4rI cnpaBeAnzBocrz. B noloxeuun I

yKul3hrBaeTcf,, rrTo clpaBeAJrr{BocTb - 3To (MOp€uIbHo-3TI{rIeCKa.fl KaTefOpVs>>, KOTOpat

paccMaTpvrBaeTcfl. B AByx acrreKTa: KaK npLrHIIuil fpax(AaHcKofo npoqecca H KaK

rpe6onauue, npeAbrBnreMoe K cyAeSnonay perreHllro (c. 9). B norrox(eHuvr 2

KoHCTarr4pyercr, rrro (rBJrfiflcb npr4HrlurloM lpaxAaHcKofo cyAorlpou3BoAcrBa)), ...

(crrpaBeAJruBocrb HaxoAr,rr cBoe orpaxeHr{e Ha raxAofi crap^ur4 rpaxAaHcKoro

1. Bcefo. Bon TIOJIOXTEHI{'I



cyAorrpou3BoAcrBa), (c.9). B ro xe BpeMr caMo rroHrrl4e npLIHIII4rIa cnpaBeAJll4Bocrn

Hlr B eToM noJIox(eH;,vILI, ;gIvI B AI4cCepTAIJvIvr He Sopn'ryl!,llpyeTc's'.

B rroJromeHtrr4 3 ftaercfl, rroHrrve clpaBeAnl{Bocrl{, rIoA roropofi aBTop

rroHuMaer ([poqeccyzurbHbre geitcrvur- (6es4eficrnze) cy.ua 14 Irvr\, yqacrByfonl]Ix B

AeJIe...)). Bo-uepnsrx, sPsA IIuI [paBLInbHo orrpeAeJl{Tb cnpaBeAnLIBoCTb KaK

lpoqeccyaJlbHble l\efi,crshTfl. y{acTHI{KoB llpoqecca. Bo-eropblx' HetcHo, KaK 3To

OrrpeAeJIeHLIe cooTHOCLITCt c 1pLIHIII4IIOM CnpaBeAnuBOCTI4. B-rpe6Ux, OCTaeTCt

HefCHbIM, qTo Xe npeACTaBiIteT co6ofi oTcTal{Baeugfi A[ccepTaHTOM

npoqe ccy€ulbHblfi npLI HrII4n Cnp aBeAnI'IBO CrI4.

B uoloxe1u;kr 4 rpe6yer rro{cHelus. Te3vrc o roM, rrro ((6yAytII'1 sJIeMeHToM

cySuexmuTHozo sTrcnpb,fmufl cydueil nomeHquarbHozo omHouteHufl o6u4ecmea K

ilUHeCeHHOJvty peuteHun clpaBeAnI4BOCTb AoJIXHa npeAbtBnflTbcfl B KarIecTBe

AorroJIHI4reJIbHoro Tpe6oBalvfl, (Hapr4y c 3aKoHHocTbIo Lt o6ocHosaHHocrblo) K

perxeHgro , donycrcetnu4etuty no3two)tcHocmb cydeilcrcozo ycrvtompeHutt>> (c.10) (rypcun

Har[ E,. H.). l[uccepraury rpeAnaraerct o6lscunrr BbIAeneHHbIe KypcLlBOM

BbrpaxeHl4{. r{ro raKoe (3JIeMeHT CY6bEKTI4BHOTO BOCIIpU.ITH{ CyAbeI4

rroTeHrll4€ulbHoro OTHoIIIeHux o6ulecTBa K BbIHeceHHoMy peueHl4lo)>? I'I r raXOfi

qacTpI gToro Te3plca oTHocLITcfl Bblpa)KeHue <<donycrcaou4eMy ao3Jvto)tcHocmb

cy d eilcrco ?o y cMomq eHun>> .

HyN4aerct B o6oCHoBaHI{I{ IIOJIOxteHvIe 5, B KoTopoM nO.4 o6rerrueHgcTblo

rroHr4MaeTcfl (HeyI(ocHI{TeJIbnoe co6lloAeHI4e cyAoM LI nul\aMld, yIIaOTByIOIII{MLI B

AeJre, HopM poccuficroro vr MexAyHapoAHoFo fIpaBD) (c.10). o6rFrHo c

co6nroAeHueM HopM IIpaBa cBt3blBaeTct 3aKOHHocTb. Tar B IIeM Xe OTJII41ISS

o6rer<rueHo cTLl OT, 3 aKOHHO CT?r B rrpr4BeAeuHofi $ OpVrynzp onre?

Tar xe HerroHrTHo, KaKar nMeHHO MbrCJIb 3aIIIHIrIaeTc-fl aBTopoM B TIOJIOXeHUZ

6, n COOTBSTCTBLIL1 C KOTOpbItvt <<O6terTHBHOCTb rar tpe6OBaHI4e' IIpeAbtBn'geMOe K

cyAe6HoMy pelrreHllro, fl6nflemcfl p4yrbmamortl co6epweHcm6o6aHufl



zaKoHodctmerbcm*a, npanonpuJweHttmenbHoil npaKmuKtt u KnclnuQurcaquu cydeu> (c.

10) (rypcLIB Halrr - 8. H.).

2. Cneayrouue 3aMeqaHr,rr cB{3aHbr c [peAnoxeHLI-f,MLI aBTopa rro cyluecrBy.

B pa6ore MHoro BHr4MaHHr yAenterc{ neo6xoAltMocrla frera

rrcr4xoJrorkrrrecKlrx a MapoBorpeHqecKux oco6eHnocreft cy,4rra. 3to, 6esycnonno,

r{Meer 3HaqeHLre. F[o npx4 ilv MoxrHo corJracl4Tbcfi. c reM, rITo rlpeAceAarenb cyAa

rrpu pac[peAeJreHr{ra rrocryrrrrBrrlx B cyA 3a.lBJIeHIrft 4onxeH f{IrrblBarb raKl4e

oco6ennocrz. BosHuraer Bonpoc, a KTo npl4 SToM 6y4er yql4TblBarb

ncr{xoJrofr4rrecKlre kr M?rpoBo33peHqecKl4e oco6ennocrz JrtIrIHocrIrI npeAceAareJul

cyila, Koropbre raKxe Mofyr rroBJrnrrb Ha pacnpeAeneHlle Aen Me)KAy cy4rxnan. B

Hacrorrqee BpeMr, Hao6opor, [peArIpLIHIrMaIorct ycurLrs. AJIf, Toro, qro6sI

rrcKJrrorrr4m ruo6rre cy6rerrr4BHbre $arropu rrpz pac[peAeneHl'Ill Aen. Hanpuvrep, n

ap6zrpaxurrx cy,nax yxe AaBHo cyqecrByer rIpaKTuKa aBToMarLI3I4poBaHHoro

pacnpeAe JrelJlzrfl. Harpy3KI4 MexAy CyAbtMLI.

Kponre roro, Bbl3brBaer coMHeHIle npeAnoxeHl4e o Bo3MoxHocrl{ orBoAa

cy;tbLr Ha ocHoB aHvrvt ero rrcuxoJrorlltlecKux LI MI4poBo33peHqecKLIX Karlecre. Bo-

rrepBblx, Ant grofo uorpe6yerc-fi KaKoe-To pa3bflcHeHl{e, r{To [MeHHo rIoHLIMaerct

noA grr4Mr,r Karrec;TBaMr,r. Bo-nropmx, illrIJa, 3atBn.[roqI4e orBoA rlo AaHHoMy

ocHoBaHlrro, 3Tr4 KaqecrBa cy1r;v roxte 6yayt BoclpLIHI,IMarb cy6rerrnnHo.

HaroHer{, B 3aKoHe oAHr4M r43 ocHoBartuit. AJIf, orBoAa flBIrflerafl IruqHafl,, npflM.as' urvr

KocBeHHar 3alrHTel)ecoBaHHocrb cyAbtr B r{cxoAe Aena vlrrr r4lF.ibre o6crosreJlbcrBa,

Bbr3brBarorur4e coMHeHHr B efo o6rerrueHocrll kr 6ecupucrpacrHocrl'I. Taruu

o6pa:ovr, Hr4rrro He Mellraer nrrrlaM, 1nracrByloql4M B AeJIe, ccblJlarbcfl Ha ruo6rre

I4HbIe OoCTO.[TeJIbC'f Ba.

3. Orlelrnr,re 3aMeqaHr4r Kacarorc.fl r.,I3roxeHl4fl colepxaHl4t Al4ccepralluv.

Ha crp. 3:5 aBTop rrraruer o Kpr{replI.f,x HecrIpaBeAJILIBocrlI cyAe6noro

perxeHr4rr. OAnuvr rr3 HLrx flBnrflercfl HecnpaBeAnuBocrb rlpvMeHrlevrofi cyAoM HopMbI.

BogHrarcaer Borrpoo, KTo r{ B KaKoM noptAKe AoJIXeH ycraHaBnlrBarb, qTo HopMa,



rrpr{MeHeH*as. cyiloM B KoHKpeTHOM AeJre, flBlrfleT)s. HeCrIpaBeAnr4BOir? I4 raroerr

rrpr{3naKr4 HecrrpaBe4lranofi HopMbr. Bce ocrarbHble KpLITepI4Il, Ha Koropble yKa3aHo

B Avrcceprar1i,zrn, olHocrrcr rru6o K He3aKoHHocrI4, r'u6o K Heo6ocHoBaHnocrl4

cyqe6uoro perreHr4:n. llpe4craBJrrercr, rrro Borpoc o HecnpaBeAnLIBocrn cyge6Horo

perrreHr4fl rpe6yer 6olee qerKofo rIoAXoAa.

Hyx4arorcr B yroqHeHr,ru reoperrlrrecKrle paccylKAeHllt aBTopa o

coorHorrrenvrvr nou.f,rr,rfi clpaBeAnr4Bocrlz u o6reKrIasHocrI4 cyAe6Horo

paz6upareJrbcrBa r{ crrpaBeAJrr4BocrLr u o6reru4BHocrl4 cyl.r;r4. -fersrorcfl. JrLr oru

rroHrrur rox{AecrBe:Hnrruu? B rercre aBTopoM cMeIxLIBaIorct orl4 Kareropu[.

Tarxe neo6xo.uuvrrr rto-flcHeHlr.f, orHocurenbHo coorHorrreuurfl. noHsruil

clpaBeAnr4BocTkr, c,6rerrzeHocTrr vt 6ecupvtcTpacTHoaTkr cyl:a. B o4nux cnr{atx

6ecupncrpacrHocrE, paccMarptrBaercfl. KaK cocraBHat qacrb crIpaBeAnI,IBocrI4

(ua:nauue [aparpa$a 4 fJraBbr 1), n 4pyrux- KaK cocraBHafl. llacrb o6texrusHocrl,l

cyAa (nareanue naparpa$a 2 uraBbr 2). B reKcre Bcrpeqarorct BrIpDKeHZTI:

<<oSreruaBHocrb -f, nrf, ercr Ba)KHbrM Kpr.,rrepueM onpeAe ne:rrlzfl 6ecupucrpacrHocrll)

(c. 81); <6ecupzcrpacrHocrb rBJr.rrercr ycnoBl4eM crlpaBeAnllBocru...>> (c. 82).

llpzrueuureJlbHo K cy4e6novry perxeHlllo B pa6ore coAepxarct

SopvrynupoBKlr: (lrroA o6rexrueHocrbro cy,qe6noro peureHu.a 6yaevr noHLIMarb

6ecnpHcrpscrHocrr, cyAe6Horo perxeHr{s...) (c. 128); <<o6rerrraBuocrb cyAe6Horo

perrreHlrrr o3Haqaer ero I4crl{HHocrb...> (c. 135).

He sHocsr scHocrb Lr TaKpre BbIpaXeHLTfl, KaK; ((cnpaBeAJIlIBocTb cyAe6uoro

B rrepBylo oqepeAb 3aBLIavT OT npotBJIeHI4-tr CIpaBeAIUBOCTLI Bpa3or4paTeJrbcrBa

AerreJrbHocrtr ay1a....> (c. 49); <<raparrrueir npotBneHvrfl. rrpvrnr\una o6reKTLIBHocrLI

e cyge6nou pa:6uparenbcrBe rBrsercs o6rerrllBHoe noBeAeHI4e caMoro cyAbI'D (c.

7s).

llpe4cranrrfl.ercfl, qro Ha 3arrlr4Te aBTopy cneAyer qerKo BbrcrpollTb

coorHorrreHlle Bcex yKa3aHHbrx rareropraft .



Heo4norparHo B 1r4cceprar\r4tr roBopl4rct vr o <<6ecnpncrpacrHocrl{

cyge6noro perxeHuin>. BpxA ru oTa Karefopvfl, rrplIMeHI{Ma K rlpoqeccy€ulbHoMy

AoKyMeHTy. B ro xe BpeMr He HarrrJrrl orpaxeHlle I4MeIoqI4e orHoIrIeHI{e K TeMe

LTccJIl3.IIoB aHkrfl. TaKue rIoHlrTkIL KaK <<oSlexruBH€UI) 14 <cy6rerrnBnAq>>

6ecnpzcrpacrHocrE, cy1br4, B orHorrreHlrl4 Koroprx cSopMynllpoBaHbl rlpaBoBble

rro3prrluu EnponeficKoro Cylu no [paBaM qeJIoBeKa.

4 . kluetor cs. g aNle'{aHuq 0 opNlanrHoro xap arcrep a.

OrAelrHsre rroJrol1euux pa6orbr Hoctr orlracareJlrnrrfi xapaKTep (uanpuuep, n

uaparpaQe 3 manrl 3 uglararorcr 3aKoHoAarenbHue rpe6oBaHLrfl) rlpeAbsBnteMble K

cy4e6noivry peuetnr,rro 6es raroro-lu6o aHaJrkr3a [pI4MeHI4TeJIbHo K TeMe

r4ccJIeAoBanut).

Bcrpeuarorclt o6que paccyx{AeHzt, Koropbre Hoctr cKopee

rty6tutlucru.{ecKzii xaparreP: Ho He LIM9IST Haf{Horo 3HaqeHIIt (uaupuluep, o ponl4

cy$a n o6uecrBe, o Kynbrype cyl:bLr, o AocryrlHocrrr rlpaBocyAvIfl, o ulacHocrl4 LI

rp").

B pa6ore coAepxaTcr HeKoTopbre rroJro)KeHVrL He I4MeIOilIUe OTHOIIIeHI4e K

Hayrrle rpaXAaHcKOro npoqeccy€lJlbHoro IIpaBa. B 'IacrHocTI4 HSIIOHSTHO K qeMy

yKa3brBaeTcr Ha 3aAaqy IIpeBpalqe]Hvlfl. IOCTI4III4pI kI3 raparenrHoft B

nparlooxpaHureJrbEryro (c. 27); ecrb Hr4qeM He oSrscnzurre ccbIJIKLI Ha cyAbl

rrpr4pfixHbrx ro yronoBHbrM AenaM (c. 55, 139); repequcntrorct MexAyHapoAHbIe

rpecionaur4fl, K rrpaBocyAr{ro ilo yronoBHblM AenaM (c. 145-146); npnvoAl4rcf, reKcr

cr. 6 yK Pq). Illpu srorur Hr4KaKuX OTOBOpOK OTHOCIATeJIbHo cpaBHI{TeJIbHOTO AHaJrLr3A

nnL|fipuMeHLITeJIbI{oKrpa}KAaHcKoMynpoqeccyHeAenaeTc-s.

Haroueq, r,lMeroTcr HeKOppeKTHbIe ccbIJIKI{ Ha yTpaTuBmee cldny

3aKOHo.IIaTeJIbc"IBo. Tax, paccMaTpurBafl' Botrpocbl He3aKoHHocTI4 LI

neo6ocnoBaHHocrld cyAe6Horo perleHl4tr (naparpaS 2 rJIaBbI 3), aBrop

Heo,{HoKparHo yIIOMI4Haer crarbl4 362 u 364 filK P@, e Koropblx ycraHaBnI4BaIIVQb

ocHlf,BaHur Anr or\deuu cy4e6Horo perreHldf, B Kacaa|irroHHoM noptAKe (c. 13 7, I34,



137, 138). C 1 flHBivpfl,Z}l2 r. oru crarbr4 BMecre c rrraeofi 40 flIK P@, n roropoft

oHr{ OoAepX€LJII{cb, yTpaTI4rII4 cI4IIy u I4cKJIIolIeHbI LI3 |IIK PO.

llepeuucleHtlrbre 3aMeqaHr4f, MoryT 6rrm HLIBenupoBaHbI .{ocrofiHblMl4

orBeTaMu l\Iufc cepr a:HT a Ha rIocraBJIeHHbIe Bonpocbl.

B Uenou ArrccepraUur Ha reMy <<fapaurun o6teru4BHoro I4 cnpaBeAJlklBoro

cy4e6uoro paz6upareJrbcrBa rpDKAaHcKr{x Aen B cyAax o6rqefi npLIcA?IKIILIn>

BbrrrOJrHeHa Ha aKTyurJrbHyro TeMy, co3AaeT ocHoBy Ans AaJrbnefrmero LIccJIeAoBaHvs

o6osHa.reHHbrx upo6lerra r4 rrpeArrocblJlKl{ An-f, coBeplxeHcrBoBaHnfl' rpaxAaHcKoro

npox:eccy€rJrbHoro 3aKoHoAareJrbcrBa. Co4epxaHue AZccepraIII4lI AocroBepHo

orpa:xeno e aeropesepare. Crarsrl rro pe3yJlbraraM ncoJre.{oBanprs. ouy6nuroBaHbl,

B TOM IILICJIE B BEA}'IIII4X PEIIEH3I{PYEMbIX HAYqHbIX VI3AAHIdflX, YKA3AHHbIX B IICPCqHE

BAK.

flpe4cranJrerma-{ pa6ora B ocHoBHoM oTBerIaeT TpeooBaHLrflM)

rrpeAbf,BnreMbrM B: ,qrrccepTarllltM Ha coI4cKaHLIe yreHofi cTeneHI{ Kanl4vr4aTa

roprrAr4qecKr{x Hayr( a6gaqevr 2 t. 9 lloloxen LTfl. o roptAKe rlpl4cyxA eavrfl freHbIX

crerreHefi, yrBepxAeHHoro llocranonJleHl{eM llpanr,rrenbcrBa Poccuficrofr

(De4epaquvt or 24 c>enrn1px 2013 r. JVs 842, rytmerct eArIHoJII,rrIHo BbIIroJrHeHHbrM 14

3aBeprrreHHbrM rrccneAoBaHrleM. Ee aBTopy Eap6axa4ge Erarepl4He TaN{asresHe

Moxer 6rnr [pl4cyx{.qeHa 1nreHat crerreHb KaHAUA T a ropu4rallecKl{x HayK.

A4pec: 394006, r. Bopouex,
OQu qualurufi orlrtoHeHr YHznepcr{TercKa.[ nrorqa4r, I

@arcc: (473) 220-87-55
A.ro..t{., npoSeccop,

E-mail : office@main.vsu.ru
:ae. ra$eApofi lpa)KAaHcKoro I{T: WWW.VSU.ru

npaBa Lr npoqecca l3opoHelrcKoro

focyAapcTBeHHoro yHHBepcuTeTa E.I4. HocblpeBa

haoSeeiiue-Hanhdoro oopaeoBaHhn
lt*YAqtr$ery,blll l,Hqgepcilrer "

a<-Udz

5 4erca6pr 2014 r.



B 4r.rccepraqzonnrrft coBer I-212.239.03 npv
(De4epanrnoM rocyAapcrBenHoM 6roAxenrou
o6pa.:onareJlbHoM frpexAeHLIlI Bblclrrero

npo$eccuoHzlrrbHoro o6pasonaruaa <Caparoecxar

rocyAapcrBellHiul np444qecKall aKa,4eMflfl )

or lloprruxunofi Csetraurr flerponurr

3aruenue

HacrosqzN4 coobqaro o cBoeM cofJracI,ru BbIcryrItITb oSlaquansnrru ortnoHe.droM rro

Ar{cceprarlun Bap6araAse Erarepraubr TaMasrenubl Ha terr,ry <fapalTtrfi cupaBeArrllBoro cyAe6noro

pa:6uparelborBD), rrpeAcraBneuuofi B yKBaHHufi 4IacceprarluonHrui coBer Ha coplcKaHue 1uenoft
crerreHr{ KaHI\|,I.I{AT A rOpI,IAUqecKI,IX Ha]K.

PyroeogcrByscb n.28 llonoxeHrr o ilpucyxleul4lr yqeHbIX creneHefi u u.10 flopx4ra pa3MeIIIeHI'{t B

un(f oprraqrroHHo-TeJreKoMMyHr4Karluonnoft cewl <I4nrepuer> uu$oplaar]lvpr, neo6xoAulvtoii I.IIA

o6ecneqeru4t noptrA1a IIpvcyX.{eHLIt fleHbrx crenenefi, coo6rqaro O ce6e

cneAyroqee:

@ aunnun, Ir Mfl , orrl ecrn o lIopr.rHKlIHa Cnernaua flerponna

Yqenas creueHb : KaHA[Aar IopI,IA[qecKI'IX HayK, 12.00.1 5

Vt*o puO.iut Ka$eapa rpax,qaHcKoro rpaBa, rpax,qaucKofo r ap6urpaxnoro flpollecca

(De4epanrnoto rocyAapcrBeHgoro 6roAxernoro o6pasonareJlbHoro ) {pexAeHI'It Bblclllero

upo$eccNoHaLnbHoro o6pasonann.a <focy4apcrBeHHllirynunepcurer rlo 3eMneycrpoftcrny> r. 'l
Mocrcsa

nonxnocrn: AoIIeHT r<a(fe4pu IpDKAaHcKoIo flpaBa, IpaXAaHcKoIo I4 apOI4TpaXHoro

npouecca

Kouraxrnuift re.rre{o u: 8 -9 17 -219'5 5 -67

e - mail pot"tuankina@bk mail.ru

3a nocneAHr.re 5 ler nO TeMe (npooleuature) 3aIIIHIIIaeMoII l.nccepTa\AvI MHUru

ony6rtrxonarlrl cneAyroqrze pa6orur:

1) Conpeueunbre B3rnrAbr Ha cyAe6Hoe peureHl,Ie flO AenaM o rIpI'I3HaHlII'I rpUDKAaHlIHa

6egne,;1ro oTcyTcTByIoqI'IM LIITLT o6 o6tssleHplu rpaXAaHI'IHa yMepIllIM

Mo4epHusarlu.f, Poccuficroro o6qecrsa: olblT H rIyrLI AocrvDKeEvtfl.IIenI4: Marepl4aJlbr

MexB.F3oBcrcofi uayilroft r<oH(pepeilguul noA peA. llpo(feccopa E.B. qepnblllrena'

Capa.ion: Caparoecruft. ropuguqecrufi Lr*crtrryr MBA Poccuu, 2010. ISBN 978-5-

7485-0613-7. C.254-262 n,

2) 06 oco6enHocrrx cyAe6noro peilreHr4r nO AenaM o rIpLI3HaHI4kr rpalK[aHuHa 6egsecrHo

oTcyTcTByroilIr,rM Unv o6 o6ssslleilnu rpax,qaHl4Ha )MepilI'IM. cOnperrlennar

ropr.rAr{qecKas HayKa 14 [paBo[pr4MeneHge. (il caparoncxve npaBoBhre ureuux):
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Or:lte
o AlrcceprarJkrr E.T. Eap6aKaA3e Ha reMy

<f ap aHruu oStexrHBH o ro rr cilpaBeAnnBoro cyAe 5 Ho r o p azdup are.rrb crBa

rpax{raHcKr4x ren B cyAax o6ruefr rcplrcAl{Kuvkr>> Ha coI4cKaHI4e yueuofi creIIeHI{
KAHAVTIaT a roplJ.4krl{e C KI{X H ayK

fmccepraqns E.T. 6ap6ara4ae rrocBrrqeHa oAuofr Lr3 aKTyanbHbIX re.M

rpaxAalrcKofo npoqeccyaJrbHofo frpaBa, KoTopaq I.IMeeT He|IocpeAcTBeHH0,e

3HAIIEHHC TNfl ilPAKTI4qECKO|O PEUICHI4fl 3AAA\, BO3HI4KAIOqHX B CBfl3Id C

ornpaBneHrreM ilpaBocyliprfl rro fpaxIaHcKI4M AenaM B cyAax o6rqefr

roptrcAr4Kur4r4. f:ry6orcoe lEccneAoBaHLre Bo[pocoB, Kacarouprxafl. rapaultit

o6rerrunHoro r4 cnpaBeAnr4Bofo cyAeduoro paz6uparerlbcrBa rpaxAaHcKI'IX AeJr,

oco6eurio BaxHo B coepeueuuoft Poccttu, B [epl4oA npoBeAeHl4t cy4e6Hofr

pe$oprvmr. CnpaneAJrr{Bocrr,r pa v, orMerLIM, tITo upo6levra o6rer<raeHoro vr

c[paBeAnr4Boro cyAe6uoro paz6upareJrbcrBa B TerIeHI4e AJrI4TenbHoro BpeMeHI{

.rrBJrreTcrl npeAMeToM rrpr{cTanbHofo BHvIM.aHvIfl yr{eHblx-[polJeccyanl4cToB u

.[paKTur]ecKr4x paSoruuxoB, a npo6neua rapawluit Ha ypoBHe Auccepraul{oHHoE

t4ccneAoBaHrlflj He noABepfanacb BcecTopoHHeMy z KoMTIJIeKCHOMy i{3yqeHi{rc,

rrTo cBr{AeTenbcTByeT o HoBH3He 14 aKTyanbHocTI4 [peAcTaBleUsofr

Ar4ccepraqlaoHnofi paSoru.

Cne4yer orMerr4Tb, rrro BbrBoAbr, K KoropblM rIpI4IxeJI aBTop, peKoMeHAa\r4w

ilpaKTl4rrecKoro xapaKTepa, IroJIoxeHI4t, BbIHocI{MbIe Ha 3arlJury) o6la4aror

Kar{ecrBoM HayqHofi uoen:urr. Kpoiue rofo, A]Z.CcepraIJ]1^n Ha reMy <[apautvtu

o615exrueHoro H clrpaBelJruBoro cy4e6noro pazSnpareJlbcrBa rpax{AaHaKl4x Aen B

llyAax o6qefi ropucAr4Kr\vrLl>> [peAcraBJlter co6ofi oAHo vr3 nepBbIX

rlaMocro{TeJrbHblx KoMfIJIeKcHbIX HayrrHbIX I4ccneAoBauvrfi', rocBtlrre-'IlHlr':i

lBbrtBJreHl4lo r4MeHHo rapautuit o6:beKrrzeHocrtr kr c[paBeAnl{Bocrl4

cyAonpou3BoAcrBa B coBpeMeusofr Pocct'tn.

Tnopuecxufr, [ccneAoBarelrcrufr [oAXoA AuccepraHTa ro3BoJII4JI eMy

,qocTaToqHo rnanzsuq[poBaHHo o6ocnoeam pfl[, TeopeTI4tIecKI4X vI

3acnyx{I4Balorqux B;g{kIMaHI4fl ilpaKTI4qeCKI{X npe4loNeHnft, HanpaBneHHbIX Ha
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,coBeprrreH cTB o BaHH e Aefi cTByrouef o 3 aKoHoAaTe.lrb cTBa 14 np aBonpI4M e Hl4TenbHofi

[paKTI4KI4.

Flayvuax HoBH3Ha pa6omi vr ee [paKTr4rlecKa-fl 3HaquMocrb rlpaBr{nbHo

onpeAeneHbr aBropoM B AHcceprarJvrvr H aeropeSepare.

Ilpegcrarrrflercfl. yAavuofi crpyKrypa Aucceprar\krw, exJilo.Iarcqefi rpr4

.rJraBbr c coorBercrByrorrlnMr4 rraparpa$axru,3aKJlror{eHvew, 6w6nuorpa$uqecKl4rM

I]fI14CKOM.

f{ocroraHcrBoM pa6ortr qBnrerc-s ro, r{To r4ccneAoBaHl4lo iroABeprnl{fb I: l
'toJIbKo TeopeT[r{ecKl4e acIIeKTbI 3a.f,BneHHofr TeMbI, HO U Apyfze

llollyTc'rBylotrlr4e acIIeKTbr TeMbr: vc.topvs. yl]ellr4fl. o noH-f,TI4H cnpaBeAnI4BocTH 14

ooBpeMeHHoe ee IIoHrrMaHr4e, rroH-f,Tlje v coAepx{aHHe onpaBeAnnBocTr4 cy\a B

cr ayur4 cy.qe 6 Hor o paz6upareJrb crB a, He3aBIz clrMo crb cy gefi co cr.a3 areJlb H ocrb 14

lraBHonpaBue cropoH KaK cocraBHbie rracrl4 cnpaBeAnnBocrlr, 6ecnpncrpacrHocrb

oy[a il.pu paccMoTpe[VLr Aena KaK cocraBHafl qacTb cnpaBeAnl4Bocrz 14 Ap.

l[IoloxureJrbHbrM MoMeHToM B IrpeAcraBleusofr 4ucceprarJr4zr flBlrflercn

xouuexcnufi Me)Korpacreeofi noAXoA K TeopernKo-npanonofi upo6neue

rapaurltit c[paBeAnuBocrr4 z o6rer<ruBHocrl4 cyAe6Horo pasSraparerbcrB:;;, tI"rJ

t.ro3Borrr4Jro aBropy BcecTopoHHe I4ccneAoBaTb npo6neuy, qTo Ha[paBneHo Ha

t3o crroJiHeuue npo6 eJroB B z3yqeHu u rp alntraHcKoro rlpoqeccyar bHo ro np aBa.

Bo BB9ASHI4I4 qerKo o6osHa.IeHa aKTyanbHoorb reMbl AkI ccepralll{oHHoro

l4ccJreAoBaHr4fll BepHo onpeAeneHbl o6texr v [peAMer I4ccneAoBaHvrtr)

o6o:na.IeHrI Ilenn Lr tryrkr Lrx AocrH)KeHn-{, yKa3aua HayqHar HoBlr3Ha 14

"f eoperr4rrecKa.q w ilpaKTvrrrecKas 3HaqzMocrb AI4 ccepralll{oHHofi p a5 oru'

B uepaofi fJraBe, r4ccnenyfl, rroHrrr{e H coAepxaHvre c[paBeAnuBocrtr cyAa B

ora1vrv cyAe6Horo paz6upareJrbcrBa, aBTop rrpuxoArrr r< o6ocHoBaHHoMy BbIBoAy

o roM, rrro An-s peanu3arlr4r{ npuHrll4na c[paBeAJIIIBocrI{ BaxHbruz Saxr::pavt"a

l.rprr3HarcTcr BbrcoKa.s 3Haqr{Mocrb MopaJlbHoit w cot\ualrHofr oIIeHKH 3aKoHoIl,

tKoropbxe cyuecrByror, r4 noBbrrrreHue ponu npaBoeyI.vtfl B 3aKOHOTBOpqeCTBe.

1)agaua np eBparq eHnfl, ro crr4rJvrrr r{3 Kaparelrs ofr B [p aBooxpaHrrrenbHyro B c Bere

lKoHUenUuz cyle1soit peoopn{br cBl4AerenbcrByer o 3Haqi4Mocrl4 IaHHoro
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tronoxeHux (c.27). Anrop [vcceprar\vvt yrBepxAaer, rlro orBoA ay4bLr tBilaercr

.rrpoqeccyalrsofi rapaHrr4efi cupane4Jrr4Bocrl4 Iz o6rexu{BHocrl4 cyAa n cyre6Hov

,paz6upateJrbcrBe. faunan rro3r4rlr{-f, He BbI3bIBaer coMHoawrt. OAHaro ror Sax'r,

'qro ncr4xororr4rrecKvre Lr MupoBo33peHr{ecKlie ocodesHocrz eyl.r,u (yxa:anuue e

rurrHoM 4ene) AonxHbr rrpu onpeAeneHHbIX o6crosrellbcrBax Bblcrynarb

[oBoAoM Anr orBo Ia wnvr caMoorBo ga (c.52) BbI3bIBaer coMHeHI4e. Tena He MeHee,

,farr H3y'relvrfl, AaHHoro acleKTa reMbl [Heeeprar\Lrv yKa3blBaer Ha rny6zny

raccJleAoBalzrfl,) Ha rBopr{ecxuit ra HeQopnrartrnrrfr [oAXoA K BbIrIoJiHeHHIo pa6ortr.

Heo6xolrrMo orMerr4Tb) r{To paHee AaHHbIe ac[eKTbI TeMbI B Hayr{Hofr ruareparype

ocBeir{eHbr ue 6ruu. 
,*

llpe4craerrfl,ercfl,, qro 3acnyxr4Baer rIoAAep)KKH yrBepxAeHne aBTopa

frrHocr4TeJrbHo crpyKTypbr cilpaBeAnrrBocrl4 vt oSlsexrusHocrl4 cy4e6Horo

paz6vtpareJrbcrBa. B .racruocrr4, KaK yrBepxAaer aBTop, 3JIeMeHTaMH yKa3aHHbIX

l(areropuit nr.rqror.cx: upo$eccr4oHaJrbHar vr lfir-uuafl Kynbrypa cyI.bu, Kynbrypa

Be;,eHkrfl. cyAeSHoro rrpouecca. fo6pocoBecrHocrb cyAbl4, no MHeHuro aBTopa,

l:IaxoAI4T cBoe orpaxeHl,Ie B r{ecTHoM BbIrIorHeHI{I4 cBoHX SyHrcqnoHaJIbHbIK

rr6-ss anuo cr eir,, B crpaBeAJII4Bo crl4 orrp aBne HVfl np aBo cy Avtfl (c.7 | ) .

Bo nropofi fJraBe, paccMarpvrBafl, o6rerrznHocrb cyl,a v ee rapalF-Tvrrr B

erailvvr cyAe6noro pa:6npareJrbcrBa, aBTop [peAnaraer aBTopcKoe onpeAe-lenpie

oSrer<rzeHocrrr. Tar, noA o6texrnsHocrblo cneAyer rIoHI4Marb HeyKocHI{TeJibHoe

r:o6lrc4euue cyAoM r{ nHrIaMZ, yqacrByIoIIlHMI4 B AeJIe, HopM poccuficxofo l4

r\4exlyHapoAHoro rpaBa (c.8 I ).

Ha Harrr B3rr-str, 3acryxr{Baer Brtr4Manne yrBepx(AeHl4e, cAer'IaHHoe E.l'.

JJapSaxa43e orHocr4TeJrbHo noHflTt:fl 4o6pocoeecrHocrz eyAbvl, B KoropoM aBTop

OnpeAenfleT 4odpocoeecTHocrb KaK rpe6onauue, npeAb-rBnteMoe K cyAbe,

ocyqecrBnflrouleMy cBor4 SyHxqraoHaJIbHbIe o5-flsaHHocrn np14 orflpaBneHu.a

rrpaBocyAur (c. 88-89).

llpe4craulfler orrpeAenennrrft I4Hrepec

pefiruuroBrlx xapaKrepl4crn xax (c'99- 1 00)'

..rts .:
paccy)KAeHl4e aBTOpa o
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B rperbefi fJraBe, nooBflrrleHHofr nccneAoBanr.rro rpe6oeauui.r,

flpeAb-sBnreMbrx K cyle6uouy pelxeHl4ro, KaK rapaHTHrM peanv3a\w

o6rexrzsHocrr4 14 cnpaBeAnr4Bocrr4 cy4e6uoro paz6wpareJibcrBa, aBTop

oSocHoerrBaer cBoro rio3r{rlr{}o, corJracHo Koropofi romro npv oSteKTHBifJM I
c[paBeAJrr{BoM paccMorpeHr4vr Aena cYl Moxer [ocraHoBr4Tb 3aKoHHoe 14

oSocnoeaHHoe perreHl4e. OSremraBHocrb 14 c[paBeAnrrBocrb Aon]KHbr coBnaAalE

B BoeM npo{BneHuv w6o o6rer<rzeHocrb, KaK yrBep)KAaer aBTop, Aon)KHa 6urr

cnpaBernznofi (c.127 -1 28).

He ocraBrreH 6es BHuMaHr4fl Borrpoc o c[paBeAnaBocrr,r cyAe6noro

pemeHr4r. 3axossocrb, K coxaJreHr4ro, He BcerAa coBrraAaer co cnpaBe4JrzBocrbrc.

luccepranr o6ocriosrlBaer BKrlor{eHr4e cnpaBeAni4Bocru B r{lrcro

tpe6oyanufi,, [peAbrBnreMbrx K cyle6nonay perueHr{ro, oilpeAer-f,er noHrrr4e

cnpaBeAnr4Bocrzr cyAe6uoro pelreHr.rr, ee coAepxaHr4e kr cocraBHbre 'Iacrn.

)1pe4cranrrfl.erafl oSocHosaHriofi rro3r4rlnr rr4 ccepraHTa o roM, qro

o[paBe.qnr4Bocrb cy4e6noro pex]eHvrfl - 3To ero oIreHKa He croJlbKo c

ropr4Ar{rreci<ofi TorrKr{ 3peHvlfl,) cKoJrbKo c HpaBcrBeHHbIX noauqufi, [peAcraBtenut7-

o AOnNCHOM.

B 3aKrrorreHr4e nvcceprarlr{oHHoro t4 ccneAoBaHnfl aBTopo}v{

cQopvrylr4poBaHbr reopernr{ecKr4e BbrBoAbI orHocI4TeJIbHo cyulHocrl4 tA

eoAep)KaHr4r noastufr, cnpaBeAni4Boerr4 14 o6lexrzeHocrl4 cyl.a B cra\Vr4

cy4e6noro paz6vparcJrtrcrna, onpe4eJierlbl coctanHble eJIe\4erI15,1

cnpaBeAn vrBoern, Bbr.sBJreHbr rapaHTr4u o6rexrveHocrl4 vr raptfimntt

cnpaBeAnr.rBocrr4. Brino4ri r{ npeAno)r{eHnt, cQopuyll4poBaHHble AuccepraHrot\4

rrpeAcraBJrsror uayvnufr r4HTepec Ant reopkrv rpuKilaHcKofo [poqeccyaJlbHoro

rrpaBa 14 npaBonpnMeHl'ITenrHofi TIpaKTI4KPL

,{ocrozHcrBoM paSorrr flBrrfle'rcr rnySorcufi analrvr3 4eficrnyroulero

3aKoHoAareJrbcrBa w npaBo[pr4uesnrerirsofr npaKTHKH cyAoB o6rqerl

ropvrc4LrKrJtru. llpe4craureHHoe AVceepraIII4oHHoe IrccJIeAoBaHr4e Hocl{:r

npr.rKnaAHofi xapar<Tep, qro npo.f,Bn-serc-r B cy^tr4 peKoMeH.qaryvtit, HauerIeHHbIX Ha

ilonyrreHze reoperr4rlecKr4x zuauufr.14 coorBercrByrotUl4x npaKTI4rIecKI4x HaBbIKoIl
1*
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|Iocyrcrt v eS$errzeHocrn r4x pa6oru rpl4 ornpaBneHl4l4 rpaBocyAut

fpaxAaHcKI4M AenaM.

[zcceprarlr4oHHoMy vecne1oBaHr4ro E.T. Eap6aKaA3e cBoficrBeHHa Hayr{Hat

HOBZ3Ha, IIOCKOIIbKy AaHHOe AHCCepTarIr4OHHOe r4CCneAOBAHr4e flBrrfl.eTefl OAHTIT\,{

H3 [epI]bIX B coBpeMeHHoft orerlecrBenuofi HayKe HccneAoBaHr4eM, nocBrrrleHHbr\4

KoMnJre)KcHoMy r.rccrleAoB aHLrro reoperuKo-npaBoBblx npoSneu rapi/lr'run

cnpaBeirnvrBoarv Lr o6rexrueHocru cyAe6Horo pas6wpareJlrcrBa rpaxAaHcKrzx

reJI B oy4ax obrqefr rcpI4cAI4KIIrrI4.

C)6ocHoeaHHocrb pr AocroBepHocrb pe3ynbraroB Ar4cceprarrr4oHHoro

t4ccJreAoBaHr4fl. o6ycloereurr 14crroJrb3oBaHr4eM coepeueuuofr MeroAorrornr,r,

ocHoBat-rHoit sa cr4creMHoM r{ KoMrrJreKcHoM rroAxoAax K rlpetrMery I4ccneAoBaHLrfl

t4 HayrrHoM aHarr4ge npo6nenr cnpaBeAnvrBocrv 14 o6rexrtlnHocrl4 eyha v r4K

rapaurvfi npa ornpaBneHr,rr4 npaBocyilvrfl, o6ocHoeaHHocrblo noroNesufi )?I

rlbrBoloB, rny5oruv aHaJrH3oM r4cror{Hr4KoB [paBa, r43yqeHtreM MoHorpaSuvecxn.x
' 
lii

H Ancce)prallaoHHbrx vccneAosa:akrfr, no pa3nr4r{HbrM acneKTaM TeMbI 4r4eceprar\vut.

B paMriax ArcceprarluoHHoro HccneAoBannfl. concKareJlb IrpoAeMoHcrplIpoBa.[

yMeHr{e KpHTI4r{ecKr4 orIeHHBaTb AOCTT4)KeHHt rlpeAIXeCTBeHH14KOB, MbICJIATb

caMocro-rlTerlbHo kr rBopr{ecKl4. I4cuorusoBatHafl B [vraeeprarJvrv IIoJIeMHKa e

yqeHbIMtI4-npoqeccyaJILIeTaMV, |IO HaIXeMy MHeHI4IO, IIOBbIITIaeT er3

TeoperzFlecKylo 3HarrrlMocrb. OcHoeHrte [oJIoxeHI4t w BrIBoAEI

[vceepTarlr{oHHofo r4ccneAoBaHprfl HaruJII4 oTpaxeHl4e B AeBtTHatrrJaTH aBTOpCKI4)(

ny6nrzr<raqvnx, Tpu rr3 Koropbrx pa3MerrleHbl B BeAyIrlI4x peIIeH3HpyeMbIX Hayr{HbD(

r431aHutrx, peKoMeHAoBaHHbrx BAK MnsucrepcrBa o6pazoyauux Poccaficxoii

@e4epaqzz.

B Kar{ecrBe zat.ae'taHr4ir flo Euccepra\uu orMerI4M, t{To Aecne[yt4.

o6texrlrsHocrb cyAedHoro perxeHnr, aBTop yrBepxAaer, r{To npl4 coorBercrBl4l{

BbrBoAoB cy1a gefi.crwteJrbHbiM o6crosreJlbcrBaM Aena cyAe6Hoe pelxeHl4e

N4oxrHo crrprrarb o6rexrzeHbrM. Anrop flnltler, r{To cyA, or[paBnq-s ilpaBocyn.re,

ycraHaBnuBaer o6:seKrusHyro Ltc-tvHy, paccMarpuBas, tl pa3perxafl. uo cyrqecrB)i

fpa)KAaIIcKoe Aeno Ha ocHoBaHI4I4 AOKa3aTenbCTB, npeAcTaBJIeHHEIX CAMT4MLI
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.rrr4uaM!r. B ceqsH c STHM I4HTepecHo y3HaTb MHeHI4e AHCCepTaHTa OTHOCI4TeJIbHO

TOfo, r-rTo )r(e npeAcTaBIqeT COSOir cy$e6uan trQT]/IHa'j B r{eM oTJII4qI4e oT

oSrerrunsofi ucruHlt?

]larxeIIpeAcTaBJIeHHoeAI4ccepTaHToM'BKaI{ecTBe

BblHoc]aMo|oHa3aIIII4Ty,onpeAeneHl4eilo]HflTvIfl'cnpaBeAnVBocTLI

paz6wptareJlbcrBa, ilo HaIxeMy MHeHI4Io oxBarblBaer He Bce

CIIPABCAJI |{BOCT]?., T{TO TAK NE TPESYET YTOIIHEHU''

TIOJIO)KCHIIfl

cyAeSuoro

Kpi4replII4

.v

.VKasaHHrte 3aMeqaHvIfl'HocflT qacrrrufi XapaKTep H He yMaJIf,eT OI{eBI4AHE,IX

.rIocTor,rHcTB Ar4ccepTal|Il:fl I4 AOCTI4fHyTbix pe3ynbraros' KaxAatrt' uz p?3[eJIOB

pa6oru,I4|Mefl,cBolocMbIcJIoByIoHafpy3Ky,JlofnqHoBcTpaTBae"|eflBo5uee
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BbrrroJrFreHHyro Ha aKTyanbHyro reMy, coorBercrByer TIyHKTaM 9,10,1 1,13 Pa-:Aena

|I llonoxeuHx o npl4cyx.qeHntr yr{eHbIX crenesefi, yrBepxAeHHoro

flocraHoerreHr4eM llpanzrerbcrBa PO or 24 ceurxSpx 2013 f. J\lb B4tL.
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rpaxAaHcrzfi upoqecc, ap6urpaxurrfi npoqecc.

OSuqraianrHrrfi orrroHeHT
KAHAIdAAT rOpkrIrZqeCKIrX HayK,

AorIeHr xaQe4prr rpaxAaHcKoro IIpaBa,

rpax{AaiHcKoro u ap6ntpax{Horo npoqecca
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yHtrBep or4Ter tro 3 eMn eycrp ofi crny> C.il. lloprrHKrrHa

flo.rroerrfi, agpec: r. Mocxea,
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