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o onrlr4AJrbHoro OIIIIOHEHTA

o Ar.rcceprarJuu Ha colrcKaHrre r{eHofi creuenu
KaHALTAaTa IOpI4AI,IqeCKr{X HayK

AxNaeAoea Apceua -flpaxvre4oBr.rqa
Ha reMy: <<HenouvreHoBaHHbre AoroBopbr B rpalr(AaucKoM rrpaBe Poccnu>>

(cnequanaHo cmb I 2. 0 0. 0 3. - zpacrcd aucKo e npa6o ; np ednpuHurvtameJtbcKo e
npaso; ceueiluoe npq6o; uecrcdyuapoduoe qacmHoe npaeo)

Arryanruocrb reMbr Hacrorrrlero uccne.{oBaHurg, KaK cnpaBeAnr{Bo

uoArrepKuBaercr Ar{ccepraHToM, o6ycuouena reM, rrro rpax{AaHcKoe

3aKoHoAareJrbcrBo neprs6exuo (orcraer) or pa3Bvrrufl. gKoHoMrdKvrv Hyx4aerc.f, B

coBeprrreHcrBoBaHr{z. Pasnurr4e HayqHo-TexHr4rrecKoro rrporpecca, LlcrroJrb3oBaHl{e

uHQopvraqr{oHHo-TeneKoMMyH[KarIr{oHHbrx cerefi, [o.rrBfleHrae o6rerroe, HO

npeAycMoTpeHHbrx Aer4crByroqr4M 3aKoHoAaTeJrbcTBoM, ycldlreH}.'e KoHKypeHIII4I4

MexAy xossficreyroullrMr4 cyOrexrauu [opo]r{Aaer y rlocneAHl{x Bce HoBhIe

gKoHoMlrrrecKne uorpe6nocrz, rpe6yroque ux yqera, B ToM rrlrcJre, u n $opue

3aKlroqeHr4s AoroBopoB, He [pe.{ycMorpeHHbrx B fK PO, TaK Ha3brBaeMbx

HerroLT MeHoBaHHbrx AoroBop o n (c. 3 AI{c c eprarllrr4).

Asanug 3aKoHoAareJrbcrBa rro3BoJlter cAenarb BbIBoA o6 orcyrcrBrrl4

JlefaJrbHofo orrpeAeneHlrrr HerIoI4MeHoBaHHofo AoroBopa, Bo3MoxHocTb

ycrauoBJrenufl HopM npaBa, noAJrexalql{x rrpr4MeHeHzro K TaKoMy 4oronopy. B



cyAe6Hofi rrpaKTZKe, K coxaJreHr4ro, AorlycKalorct ouLI6KrI B LIx KB€ull{{zraqnu,

6onee roro, HepeAKo Herror{MeHoBaHHbIe AoroBopbl rlprl3Halorct

neAeficrsrrreJrbHbrMrr, rrro rlporr4BoperlllT I4HTepecaM pa3Br4Tvrfl, rpaxAaHcKoro

o6opora.

B AoKTpkrHe cyulecrBylor pa3rl4alHble rIoAXoAbI K 
.rroHI4MaHLIIo AaHHoro

rrpaBoBoro sBJrenr4fl,, B curry qero BTIoJIHe oqeBVAHofi snrsercs ueo6xoA?IMocrb

ocyuecrBJreHurf, coorBercrByrcrrlr4x reoperl4qecKl4x pa":pa6ororc. Kar

clpaBeAJrlrBo 3aMelraeT colrcKaTeJrb, B IopI{AI4qecKoLI nuTepaType He rlpoBoAllnocb

anaJrr43a, BcecropoHHe kr c Aocraroqnofi norHoroft oxBarblBarouero Bce

ocHoBHbre acleKTbr Bo3HI4KHoBeHkrfl, kr SynrqzolrrurpoBanns. cLIcreMbI

HerroLrMeHoBaHHbrx AoroBopon (c. 6 AI,IccepraIIVX). HassaHHHe o6croxreJlbcrBa B

coBoKyrrHocrrr rBJrrrorcr 6eccuopublM AoK€BareJIbcrBoM rlpaBkInbHocrl{ nu6opa

TeMbr r4ccneAoBaEu[ u ee aKTy€lJIbHocTI4.

Crpyrcrypa r{ coAepxaHr4e pa6orrt coorBercrByror rIocraBJIeHHbIM IIentM I{

HOBr43Ha HaCTOtUIefO AI{CCepraIII{OHHO|O I{CCneAOBaHUfl.

B TOM, qro B efo paMKax rlpeArlpvrHsTa B rIeJIoM y4arrHafl, norIbITKa

paapa6orarb rlenocrnufi aBTopcKnfi uoAxoA K rIoHI{MaHI{ro HerIoLIMeHoBaHHoro

AOfOBOpa: cQopvryrr{poBaHo orIpeAeJIeHI{e HerIo}IMeHoBaHHoro AoroBopa;

ycraHoBJreH Kpyr ero KBzlJrzQuqupyroqlax [pv3HaKoB; BbrtBJIeHa cB{3b MexAy

Bo3Mox{Hocrbro 3aKJrrorleHuf HenoI4MeHoBaHHoro AoroBopa c 4eficrnueu

rrpr4Hrlrlna cso6oAbr AoroBopa; [poBeAeHo pa3rpaHllqeHlre HerIoI{MeHoBaHHoro

AOTOBOpa V cMeruaHHoro AoroBopa; olpeAeJIeHbI 3HaqeHue AI4CIo3LITI{BHOCTLI

lpaxAaHcKo-[paBoBbrx HopM vr 4o6poconecrHocrl{ cropoH rtpu 3aKJIroqeH]ILI

Henor4MeHoBaHHbrx AoroBopoB.

Hayt:aax HoBLr3Ha pelleH3lIpyenaofi pa6oru orpalreHa, B nepBylo oqepeAb, B

rroJloxeHl4tx, BbIHocHMbrx Ha 3aIIILrTy, CpeALr KOTOpbIX MOX{HO BbIAeJII4Tb

cJre.{yroque.

EeeycnoaHo, HoBaropcruft xapaKTep Hocr4T rrorrbrrKa BbItBHTb LI cucreMHo

3a.4aqaM.

Hayrrrax

ycMaTpr{BaeTcfl

rrpeAcTaBr4Tb or-paHr.rqeHur cno6oArr 3aKJrrorreHr4r HenoI{MeHoBaHHbIX AofoBOpOB



kT paccMoTpeTb rrprrHrlu[ Ao6pocoBecTHocTLI B KaqecTBe upeAena AofoBopHofi

cBo6oAbr (nepnoe rroJroxreHue, BbrHocllMoe Ha 3auILIry) (c. 10-11 4uccepraquu).

I4uercquvru 6olrruoe npaKTprqecKoe 3HaqeHrle .aBJUIKlrct coo6palKeuur

aBTopa orHocureJrbHo 3aBuclrMocrll 4efictnureJlbHocrll HerIorIMeHoBaHHoro

AoroBopa or xapaKTepa HopMH o6ssareJrbcrBeHHoro upaBa, a raKnte or roro Ha-

cKoJrbKo rorrHo orrpeAeneHa KoHcrpyKIIus AoroBopa (nropoe rIoJIoxeHLIe,

BblHocuMoe Ha saqnry) (c. 11 ALIccepraIInI4).

Buepnrre B HaytrHoft nareparype B cLIcreMHoM BrrAe [peAcraBJIeHbI rIpLI3HaKI4

HerrouMeHoBaHHbrx AoroBopoB vr [pe.4JloxeHa aBTopcKat 4eQunuqux

HerroI{MeHoBaHHoro AoroBopa, orBeqaroqar [pLT3HaKaM nayrHofi HoBkI3HbI

(rperue rroJronreHlre, BbrHoclrMoe Ha 3aIIIHTy). llpu oroM ALIccepraHToM Bepuo

orMeqaercr, qro orpl{uaremurrfi orBer Ha Bonpoc o coorBercrBllu

r<nanu$uqvpyrorrlux rrpr43HaKoB AoroBopa aHuIrIorHqHbIM rIpI43HaKaM cxoAHbIX

rroraMeHoBaHHbIX AOTOBOpOB f,BJrgeTc.rr ocHOBaHrreM HefaTLIBHofi Ksanusuraqnz

AoroBopa orHoclrreJrbHo 3aKoHoAareJIbHo onpeAenensoft cl{creMbr AoroBopoB

lpaxAaHcKoro rrpaBa (c. l l-12 4Iaccepraqxu).

B nosoN,r paKypce paccMorpeH Borlpoc o rroHrlMannrl cMelrraHHoro AoroBopa

kr ero orrpaHr{rreHtru or Herror4MeHoBaHHoro AoroBopa (uerneproe u IUIToe

rroJroxeHr.rrr, BbrHocr4Mbre Ha 3arrlr4Ty). coucrareJleM npaBunbHo [oAqepKI,IBaeTct,

qro KB€rrud;urcagun AoroBopa KaK cMeruaHHoro LrJrkr HeloHMeHoBaHHoro [Meer

pa3[LrrrHbre lpax{AaHcKo-[paBoBbre rrocneAcTBl{.fl, rITo, B cBolo oqepeAb, oKa3bIBaeT

cyrqecrBeHHoe Brrufl:avre Ha rrpoqecc rpaBorlpl4MeHeHux (c.I2 auccepraqlEla).

YseH.rancs yclexoM rror{cK aBTopoM KpI{TepueB rraccuQr,rKar\uvr

Henor{MeHoBaHHbrx AoroBopoB Lr Soprr,rzpoBaHl4e ua srofi ocHoBe pa3[LIqHbIX

rtacczSuKarlr4oHHbrx rpyuu (tuecroe rIoJIo)KeHI{e, BbIHocI{Moe Ha 3aIrII4ry) (c.12-

13 4r,rccepta4uw). I{eHuocrb rronfreHHoro pe3ynbrara onpeAeIrflercfl, He roJIbKo

Teoperlrrrecrcofi cocraBnnolqefi, Ho 3Haql{Mocrbro npaKTl{qecKoro rtop.flAKa.

Ourecenue roro r{Jrrr r{Horo HerrordMeHoBaHHoro AoroBopa K onpeAeJIeHHoMy nHAy

rro3BoJrr4r rrpaBo[puMeHrrreJrro ycraHoBl{Tb cneqnibuxy KoHKperHoro AoroBopa,

rro3BoJrrrouyro [paBrdJrbHo o Q opvrurb AoroBopHble orHoIrreHLIrI



O6naAaer [pu3HaKaMLr HoBr{3Hbr rIpeAJIo}KeHHoe cor{cKareJleM orlpeAeneHl4e

cr4creMbr AoroBopoB KaK 4n*avrvrrecKoro o6re4unenur AoroBopoB,

o6ycnon.teHHoro rolKAecrBoM vr pa3ruqlleM rnzuruSzqrlpyrcqux [pLI3HaKoB

,qofoBopHbrx KoHcrpyrcqufi, orpeAen-srcrryIx ynzfiraraqvro v au$tpepeHllual{nlo

perynrrpoBaHvrfl,,{oroBopHbrx orHoruenufi (ce4rrvroe [oJIo)KeHr{e, BbIHocLIMoe Ha

:arqury). B cB.f,3lr c srr4M Bbr3brBaror r4HTepec paccyxAeHllt AvrccryTalaTa,

Kacarc[ryrecr MecTa TaKr{x AofoBopoB B cI,IcTeMe fpan{AaHcKo-rlpaBoBblx

AoroBopon. Anrop upuxoArrr K BepHoMy BbrBoAy o roM, qro HeloLIMeHoBaHHbIe

.{oroBopbr He o6paryror caMocro.flremnofi ruaccuQur<aqvoHHofi tpyrrlbl B

cncTeMe AofoBopoB Lr Mecro Ka)KAofo B crlcTeMe olpeAeJuleTcf, LIcxoAt LI3 efo

HanpaBJreHHocrrlr (c. 1 3 Ar'rcceprar\vrv).
A(- yBepeHHocTbrc Mo)KHo KoHcraTr{poBaTb, rrro aBTopoM rIpeAJIox(eHo

co6crnenHoe BLrAeHue MexaHI43Ma peryJll4poBalakrs. HerrorIMeHoBaHHbIX AofoBopoB.

Ou rrbrraerc.rr Bbrcrpor{Tb (oqepeAHocrb) I{crloJlb3oBanvrfl. cyuecrByloqux

JreraJIbHbIX ltonontenuit, [peAnaf€ur, B r{acrHocrrr, BapI4aHTbI rrpuMeHeHut (unu

cooTBeTcTBeHHO HeBO3MOXTHOCTT.T [p?IMeHeHnX) nOprr,r o cxoAHbIX AofoBopax K

HerIolrMeHoBaHHbrM AoroBopaM (nocrruoe rroJronteHl4e, BbIHocIiIMoe ua :aqllry)

(c.14 ,{ucceprarluu). Brrnogrr ro AaHHoMy Bonpocy LIMeIor, rpe}KAe Bcero,

rrpaKTr{rrecKoe 3HaqeHr4e, rrocKoJrbKy cJryxaT opr4eHTl4poM AJIf, rIpaBoIrpI4MeHI4TeJIt

rpu pemeHrara npo6JreMbr nu6opa HopMbI rpaxAaHcKoro npaBa.

BurusAsr opr{rraH€rJrbHbrMr4 coo6paNeuur ArlccepraHTa orHocLITeJIbHo

cyqecrBeHHbrx ycnonnfi HerrorlMeHoBaHHoro AoroBopa (Aenxroe rIoJIoxeHLIe,

BbrHoclrMoe Ha saqury) (c.14 Azccepralluu).

B 4zcceprar\vvr rarcKe co.{ep}Karcfl u krHbre HoBbIe rloJloxeHu.l, Aocroftnrre

BHuMaH?rr rr rrogep)KKLr, [ocKonbKy rlpeAcraBJltrcT co6ofi pe3yJlbrar cepbe3Hblx

HayrrHbrx r{3brcKaHr4it ayropa, Hanpl{Mep, olpeAeJIeH}Ie cplcreMbl AoroBopon (c. 99

Alrcceprarlrlu).

Buno4u rr rroJroxeHvrfls coAepxauuecfl, e pa6ore, I{Meror BbIcoKyIo crerleHb

.{ocroBepHocrr{, rrro o6ecue.ruBaerc-fl rpaMorHblM rIpI4MeHeHueM HafrHbIX

Mero.qoB rlo3HaHlr.fl Lr rloATBepxAaercr 6omruuu rII{cJIoM H3yqeHHbIX



JrLrTepaTypHbIX LTCTOqHLTKOB, IIOJIHOTOtrI I{ClOnb3OBaHvIfl. HOpMaTLIBHbIX IIpaBOBbIX

aKTOB, B TOM rrkT0Jre COOTBeTCTByTOqVX [pOeKTOB 3aKOHOB O BHeCeHLIII I{3MeHeHLIfi.

B fK P@, aHalI43oM o6ruzpnofi npanonpuMeHllTenrnoft rpaKrI4KLI.

Znauonupyer yMeHue aBTopa BLrAerb rr3f{aeMylo upo6nervry qepe3 rIpI{3My

o6ulereopernqecrclx non.srnfi vr rareroprafi 4oronopnoft TeopI4rI uyreM krx

a4anTar\w K LrccJreAyeMbrM oTHorrreHvIflM) K KoTopbIM, B TIacTHOCTI{, MO}KHO

orHecrr,r KoHcrpyKrl[u ([peAeJrbr cBo6oAbI AoroBopa> I{ (orpanvrrreHr4fl cno6oAn

AoroBopD) (c. 22 Al4cceprar\vu), <<npo6el B rpaBe) (c. 148 Arlccepra\uu),

(aHa"Jlofr4f, 3aKOHa) I/t ((aHaJlofrrt IIpaBa) [oHtTI{g (npaBoBble olpaHl{qeHlrfl>> u

(orpaHnqenvrfl. rrpaBD) (c. 150 Ar{cceprallr,rz), <<ropvplu,r'ecKafl, rcnannQzraqr,ro (c.

40 4uccepraqzu), Kpvreplrrz Aerreunfl, HopM Ha ((ALIclo3rITrIBHbIe LI LTMrIeparLIBHbIe

HopMbD) Lr Kpr{Tepvrvr vx r<naccr,rQuKarll{I4 (c. 27 Al4ccepralluu), rouceHcy€ulbHoit u

pearrnofi AoroBopHbrx MoAenefi (c. 46 guccepraquu), AoroBopHoro rl4rla 14 BvAa

(c. 52 guccepraqnu), cyuIecrBeHHbIX yclonufi 4oronopa (c. 58 Auccepraqnu)

cMerrraHHoro AoroBopa (c. 72-74 Al{ccepralluu), cl4creMbl AoroBopoB (c. 99

Ar{ccepraUr4}r) 14 Ap. llpz oroM aBropoM rxupoKo I{cnonmyercs KoHIIeilII4f,

IopI{ALrqecKLrx cpeAcrB (c.17-19 u [p. ALIccepraIIuLT).

Baxno orMerrrrb, trro Ar,rccepraHT rpaMorHo BblcrparlBaer cJIeAyIoqyIo

r4ccneAoBareJrbcKyro JrLrHriro: AoKTpI{H€LrIrurrfi aHaJrkr3, BbIBoAbI, onpeAeneHl{e.

Tarofi [oAXoA o6ecue.rul o6ocnoBaHHocrb HayrrHbIX rloJloxeHzfi, nrrnoAoB I4

peKoMeHAaguit, Koropar He Bbr3blBaer couneuufi. Pa6ora orJll{qaerct

4o6poconecrHocrbro vr rrrlareJrbHocrbro AoKTpLIHaJIbHoro anaJru3a HayrHofi

Jrtrreparypbr rr JreraJrbHbrx r{crorrHlrKos. llo clopHblM BonpocaM aBTop crpeMl4Tct

o6oguawrb cBoro rro3r4rlnrc, [pr4BoAr s ee o6ocHoBaHl{e BecoMble apryMeHTbl.

Anrop, AeMoHcrpvrpyfl 4o6poconecrHocrb B oIIeHKe HaflHoro HacIreIlkrs.,

rrry6oxo krccJreAyer uMerorryrecr B lopuAllqecrofr nllreparype B3HI-f,AbI Ha

paccMarpLrBaeMyro [pooJIeMaTI4Ky.

flpone4eunoe rlccneAoBamue rIo3BoJII4JIo AllccepraHry cAeJlarb pflA

HHTepecHbrx rrpeAJroxenufi no coBepIIreHcrBoBaHLIro 3aKoHoAareJlbcrBa (c. 14-15

Ar{cceprarlr4u).



3na.rlrrerbHoe Mecro B pa6ore 3aHkIMaer u3yqeHue upaeonofi rlpkIpoAbl

HerrouMeHoBaHHbrx AoroBopoB, rrro cneAyer upl{3Harb BTIoJIHe o6ocHosaHHbIM,

-
rrocKonbKy 6es raKoro npeABaplrreJlbHoro aHaJru3a rIoJIHoIIeHHoe LIccJIeAoBaHI{e

3arBJreHHofi reuu 6ruo 6rr neeogMo)I(HbIM. IIpz groM aBTop, [pexAe Bcero,

cB.fl3brBaer Aannrrfi Bonpoc c [p?rHrlr{uotr,t cso6oAbl Aorolopa rr orpaHrlv.eHr4flMur

cso6oAH 3aKJrrorreHtrrHenoLrMeHoBaHHoro AoroBopa (c. 17 w qwree ALIccepraWV).

Becrua rroJIoxI{TeJIbHbIM flBIrflercs, u ror {arr, qro B pa6ore AoroBop

paccMaTpLrBaeTc , qepe3 rrpr,r3My KoHIIelqEu ropuI.wIecKLIX cpeAcTB, IITO CneAyeT

rrpr,r3Harb MeroAoJIoruqecKI,I BepHbIM (c. 17 -I9 Arlccepra rruvr).

Anropotr,t rroABepraercr rrrlareJlbHoMy anaJwrgy coorHolxeHrle uonsrufi

(rrpeAeJrbr) r{ (orpaHuqeHr4r) 14 coorBercrBeHHo (rrpeAenbl ceo6o4rr AoroBopa) !I

(orpaHnqennfl, cno6o4rr AoroBopa) Lr AeJlaerct BbIBoA o roM, qro orpaHlaqeHl'ul

cso6oAsr AoroBopa BBoMTcr rryreM rIpaBoBbIX orpaHn'renzfi (sanperon vr

o6ssrrsaHuir) u orpaHr.rqeHufi rourperHblx rlpaB (c.22-25 AkIcceprarlllkI). Ha srofi

o6qereoperr4qecKofi ocnose B cr4creMHoM BzAe Qoprr,rynzpylorc{ orpaHu-v'eurirfl

cso6oAH 3 aKrroqeH ufl. HeIor4MeHoBaHHhIX AoroBopoB (37 luccepmqrEu).

Baxnoe Mecro B pa6ore 3aHLrMaer rl3yqeHlle BorlpocoB o rrouflTlrrur,

npLr3HaKax vr cyulecrBeHHbrx ycnoBLr{x HerroI4MeHoBaHHoro AoroBopa (c. 38

Ar4cceprarluu). llz sroM Ar{ccepraHT clpaBeAWIBo orMeqaer, rrro cJlortHocrb

rrocTpoeHLrf, r(oHcTpyKrluu HerrouMeHoBaHHofo AofoBopa 3aKnloqaeTcf B

ueo6xoAzMocrrr olpeAeJrenr4s. npvr3HaKoB, H€tlI4rILIe Koropblx 6yaer [pI{BoAI4Tb K

rnarz@nr a\vu AoroBopa KaK HenoI4MeHoBaHHoro (c. 3 8 4vccepraqzlE).

flpu srovr BbrrBJrrrorc{ KB€rrruQnqzpyroqrae (ouronnne) rpI43HaKLI nro6oro

rpan(AaHcKo-rrpaBoBofo AofoBopa r4 rpaMoTHo tIpI,IMeH.sIoTcf, K xapaKTepplcTl4Ke

HerrolrMeHoBaHHbrx AoroBopon (c. 43 Auccepraquu). ConeprueHHo [paBI4JIbHbIM

cJreAyeT npu3HaTb perxeHpre aBTopa ocTaHoBl4Tbcf, Ha pacoMoTpeHuI4 He Bcex, a

TOJTbKO TeX [prr3HaKOB lpaxAaHcKo-IIpaBoBbIX AO|OBOpOB, KOTOpbIe IIO3BOJI{IOT

pacKpbrrb cyrrlHocrb AoroBopa KaK npaBoBoro flBlrenurfl, (naupameHHocrb;

cy6lerrnufi cocraB; MoMeHr 3aKrroqeHvrfl; [peAMer AoroBopa; o6lerr AoroBopa;



Bo3Me3.{Hbrfi / 6essosMesAHHfi xapaKTep 4oronopa). KaNArrfi vr3 yKa3aHHbIX

rrprl3HaKoB rrccne.{yercr ALrccepraHToM c oco6ofi TrrlarenbHocrbro. VI Be3Ae

upocMarpuBaercfl, cuoco6socrb aBTopa MbrcJrr4Tb rrrl4poKo r.r B To )Ke BpeMf, BecbMa

KoHKperHo. Tar, 3Aecb BecbMa uHTepecHbIM f,BJrrerctr ocBerrleHlde cnopHoro B

Teopr{r{ fpax{AaHcKofo [paBa Bolpoca o IlocneAcTBvrflx 3aKrroqeHr4.s

rrpeABapr,rreJrbHoro AoroBopa, ecrvr ocHoeHofi AoroBop krMeer KoHcrpyKrluro

pe€IrrbHoro AoroBopa (c. 45-46 Aklcceprarluu). ApryvrenrkrpoBaHa rro3ullllrl,

corJracHo roropofi orJrrrque npLrcHaKoB Bo3Me3AHocrr4 urru Oessosrrde3AHocrrr,

cy6rerrnoro cocraBa u MoMeHTa 3aKJrrorreHLrrr .{oroBopa He Moxrer 6rrru

ocHoBaHrreM rnanuQzKarlw AoroBopa KaK Henor.rMeHoBaHHoro. flo MHeHr{ro

aBTopa, geo6xoAlrMbrMl4 ocHoBaHI4tMu rlpl{3laaHvrfl. AoroBopa HerroLrMeHoBaHHbIM

f,BntloTct He IIpeAycMoTpeHHbIe HOpMaTLIBHbIMI4 [paBoBbIMI4 aKTaMH IIpI43HaKLI

HanpaBneHHocrlr, npe.qMera u Iutw o6lerra AoroBopa (c.49 Ar4ccepraquu). llpu

gToM rrpeAnaraercr MexaHr43M rnaru$ura\vkr Herror{MeHoBaHHoro AoroBopa (c.51

Al{cceprarluLr).

TularemnoMy aHaJrlr3y rroABeprHyr o6qereoperr{qecKr{fi nonpoc o rr4rrax,

BLIAa){ r4 nOABHAaX fpaXAaHCKO-npaBOBbIX AO|OBOpOB, BbrBOAbr rro KOTOpOMy

3aTeM rpaMoTHo LIClOnb3OBaHbr AJrr O[]rcaHprr Hefro]rMeHoBaHHbrx AofoBopoB

(c.52-53 4uccepraquu). Ha ocHoBe LrccneAoBaur4s. LrMerouILTX Mecro B

rcpl4,{r4rrecKorr JrLrTepaType v cy,4e6nofi [paKT]rKe onpe4erenufi

H€IIOI{M9HOBaHHO|O AOrOBOpa, AAeTCfl. IIOIUITITI€ IIOCJIOAHO|O, IIOJIOXOIT9JTbHafl,

orIeHKa Koroporo BhrcK€BaH a laavtu rrpu xapaKTepr4crr4Ke rroJrox euuit, BbrHocr{Mbrx

Ha 3arrlr4ry (c.54-57 Ar4cceprauuu). B erofi .rracru pa6oru coAepxarcfl Lr Apyn4e

AoKTpLTH€rJrbHbre HaxoAKr4. Tar, [prlBoAr4Tcr aBTopcK€ur rnacczSuKalll{.a

Heror,rMeuoBaHHbrx AoroBopoB (c. 58-62 Ar,rcceprar\uv), orpeAensrorc{

cyqecrBeHHbre ycnoBr.rr HerroHMeHoBaHHofo AofoBopa (c. 62-64 Ar4ccepra\nv),

ocyqecrBIrflerofl orfpaHlrqeHrre HerroLTMeHoBaHHbrx AofoBopoB or cMerrraHHbrx

AoroBopoB (c. 72-74 Aucceprarluu). llpuueHrareJrbHo K rrocneAHeMy Borpocy

3acJryxlrBaer BHuMarrr4s, r{ [oAAep](KI4, Ha[plrMep, cQopvryJrrrpoBaHHbre aBTopoM

rIpIz3HaKr{ kr orrpeAeneHr{e cMerlraHHoro AoroBopa (c. 72-T3luccepraqzn).
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Bugurcx raKxe MeroAonorlrqecKu BepHbrM rrpoBeAeHrle orrpaHrueuvrfl.

HerrolrMeHoBaHHbrx .qoroBopoB or cMelrraHHbrx AoroBopoB Ha 6ase

rrpeABapLTTeJrbHoro orBera Ha Borrpocbl o roM, rBJrrrorcf, JILI HenouMeHoBaHHnrfi. u

cMerrraHHrrfi ,qorosopbr He3aBlIcLrMbrMI{ KareropLrflMvr rru6o oAI4H 143 HLIX flBnfrercfl.

BuAoM BTopofo, rr Bo3Mox{Ha lrr4 oAHoBpeMeHHar rna-nzQura\ug.,{oroBopa KaK

Herror4MeHoBaHHoro v cueruaunoro? (c. 79 Arrcceprarlwr). Cne4yer oco6o

orMerlrrb ruraporufi Kpyro3op aBTopa, caMbrM flpKkrM o6pa:orra rrpotBllBlxuitc . e

fpaMoTHoM r.rccneAoBa]FILrkr o6ruupuoro Kpyra pa3Ir{rIHbIX AofoBopoB c

rrpoBeAeHrreM coorBercrnyroqefi vx reanr,rSlrrarrnr B acrreKTe reMbl

r{ccJreAoBaHvrfl. Tar, ocBeqeHkre upo6reurr cMerrraHHoro AoroBopa

r4JrnrocTplrpyeTc.f, TaKrlMrr AoroBopHbIMLr KoHcTpyKrILrrMr{ KaK rpancQepnufi

AoroBop (c. 74-76 Alrcceprarlrau), 4oroBop cypporarHoro MareprrHcrna (c. 76-79

Alrcceprarluu), 4llcrpu6uoropcKlrfi goronop (c. 82-85 4uccepraqr,ru). B roueqnov

prrofe aBTop rrpLTXoAr4T K BbrBoAy o roM, qTo KoHcTpyKrInu (cMerrraHHoro) z

(HenoI{MeHoBaHHOfO) AOfOBOpOB 'BJIgrcTCfl CAMOCTOfTEJIbHbIMII.

cyqecTByrouurMrr He3aBr{clrMo Apyf

o,4HOBpeMeHHO KaK CMerIraHHOfO Vr

or Apyra v rnanuQzrarJtrfl. AoroBopa

HeIIoLIMeHoBaHHoro HeBo3Mo)KHa (c. 8l

Arrcceprarlvu).

Br'lsrrsaer rrHTepec v 3acnylKkTBaer Brtvrv,alnus. paccMorpeHlle

HeIIOI4MeHOBaHHbIX AOTOBOpOB qepe3 IIpLI3My CLICTeMbI AorOBopOB rpaxAaHcKoro

rrpaBa PoccurE, rrro A€uro necourrfi pe3yJrbrar. B sroft qacru pa6oru oco6enno

nporBrlJrr4cr cnoco6Hocrlr cor4cKareJrr K cr4creMHoMy MbrrrrJreHr4ro I{ K rny6orouy

[poHr..rKHoBeHr4ro B cyrb npo6nervru. llpeN4e Bcero, 3acny)Kl{Baer 6esyclonuofi

[oAAepxffir4 rroAxo.u, npu KoTopoM aBTopoM BoeAr4Ho cBr3brBaeTc{ aHalwr3

o6qereoperLrqecKoro rroHf,Turfl cncreMbr c r{ccneAoBaHueM Borrpoca o c}IcreMe

AoroBopoB, qro cBr{AereJrbcrByer o6 yMeHI4I4 ArlccepraHTa fpaMorHo

ucrronb3oBarb o6rqereoperr4r{ecKLre KoHcrpyKrlau p.nfl Ilenefi I{ccJIeAoBaHufl,

KoHKperHoro rrpaBoBoro f,BJreHr4.rr - AoroBopa (c. 87-99 Al,Iccepralluu). B pa6ore

Aenaerc.f, o6ocnoeaHnrrfi nrrsoA o roM, r{To cr{creMe AoroBopoB rlpl4cylqli Bce

rrpr.r3HaKr{, KoTopbrM AoJrxrHa oTBeqaTr ffooa-f, clrcTeMa. llpoae4euHlJtfi alc.wtus



cr{creMbr rpa}KAaHcKo-rrpaBoBbrx AoroBopoB rIo3BoJII{Jr aBTopy cQopuynupoBarb

ee orpeAeJreHlre, Koropoe o6oraulaer AoroBopHyro reopnrc (c. 99 guccepraryuu).

Cne4yer ogo6purr LrAero ,qlrccepraHTa o roM, qro HerIolIMeHoBaHHbIe

AOrOBOpbr He CO3AarcT Crrerlr4zurbHorl fpynllbl, HeJIb3t oIIpeAeJIuTb HopMbI,

KoropbrMu 6yayr peryJrLrpoBdtbc . Bce HelouMeHoBaHHbIe AoroBopbl, n rITo Mecro

KaxAoro Herro?rMeHoBaHHoro AoroBopa B cucreMe 6y4er olpeAeJulTbct IlcxoAfl, Lr3

ero ycnonrafi, Koropbre orpax(aror ero xnarusnqupyroque rpIl3HaKI4 (c. 100

Aucceprarluu). Hems.f, He corJracvrrbcfl, c aBTopoM B ToM, tITo llcloJlb3oBaHrle Ha

npaKTr{Ke HerrolrMeHoBaHHbrx AoroBopoB cBI4AeTeJIbcTByeT o ToM, rITo

3aKoHoAareJrbcrBo orcraer or rrorpe6uocrefi o6opora, o6 ycrapeBaur4Lt cl4creMbl

AoroBopoB (c. 101 Alrcceprarlun). Cucreua .qoroBopoB, Iro crpaBeAnLIBoMy

MHeHLITO COI{CKaTeJI', He OTBerIaeT UptI3HaKaM KOHeqHOCTI4 14 HeU3MeHHOCTIT,

csoficrneHHbrM LrHbrM cLIcreMHbIM rlop-lAKaIvr (c. 103 .qncceprauz[).

3naqurelbHoe BHraMaHr4e B paOore yAenrerc-x BorlpocaM Iop}IAruecxofr

rnalu$zra\vv Herror.rMeHoBaHHbIX AoroBopoB. llpu 3ToM cHaqaJla

MeTOAOJTO|LTqeCKLT BepHO CTABVTTCfl, 3AAALIa paCCMOTpeHns, AO|OBOpOB,

rcnannQrEqrrpyeMbrx B Teopzv vr Ha rrpaKTlrKe KaK HeloI{MeHoBaHHbIe,

nccneAoBanr4fl, Toro, flBIrfltorcg. JrI4 oHLr AeficrnurenbHo raKoBbIMLI, tlyreM anarrur3a

rrx KB€urrl$raqupyroilIux npri3HaKon (c. 104 At4cceprallnkI). Easzpyxcb Ha raKoM

rpoqHoM <<SyH4arvreHre), aBrop rrpoBoAllr rny6orufi LI Bcecropouuufi analrvr3

6onsuofi rpyrrrrbr r{HTepecHbIX AoroBopoB, He yloMLTHaeMbIX n fK P@. B

qaCTHOCTLT, n3yqaloTcf, TaKLIe .4OrOBOpHbIe KOHCTpyKIILIH KaK AOTOBOpbI C

uHBecrr.rqr{oHHbrMr{ ycnoBI{tMI4 (c.104-1 10 Allcceprarr"qv), AoroBop,

rpeAycMarpunarorqufi [oJrb3oBaHrre KoHcTpyKTLIBHbIM sJIeMeHToM 3AalrrLTA (c.110-

[ 17 4zccepraryuu), (apeHAa> pa6ouero Mecra (c. Il7-118 4uccepraqlEu) Lr lP. B

pe3ynbrare Sopuupyercr cLrcreMa Herror{MeHoBaHHbrx AoroBopoB LI .{oroBopoB,

KOTOpbre B nr{TepaType [pr{qucJrsroTct K HerroI4MeHoBaHHbIM, Ho TaKOBbIMII He

sBJrrrorcr. Kar BepHo yrBepxAaer Al4ccepraHT, nepeqeHb HerIo[MeHoBaHHhIX

AoroBopoB He Moxrer 6rrrr ofpaHllqeu (c. 147 AI4ccepraIII4LI).



llo crpaBeAnLTBoMy MHeHr{ro corrcKaTeJUI, pflA AOTOBOpOB,

rceuusnqr4pyeMbrx KaK Herror{MeHoBaHHbIe, .aBJl.srorct cMeruaHHrruu (naupllMep,

gncrpn6rroropcrufi AoroBop, corJIaIIreHLIe o MHorocropoHHeM 3arlere,

corurarrreHLre o6 o6ecue.ruremHofi repeAar{e npaBa co6crnenHocrz) (c. t47

AHcceprauLrr4).

B pa6ore TaKxte HaITTJILI orpalKeHlle kr oco6ennocru [paBoBoro

perynupoBaHl4fl HerroHMeHoBaHHbIX AOIOBOpOB, IITO I{MeeT, rIpeXAe Bcero,

npaKTllqecKoe 3HaqeHI4e. llpu gToM rrpaBlanbHo oTMeqaercfl) tITo HecooTBeTcrBI{e

AOfOBOpa [Or{MeHOBaHHbrM KoHcTpyKIIHTM BbI3bIBaeT CJrO)KHOCTI{ C

orrpeAeneHr{eM HopM, rrpLrMeHLrMbIX K HeIroI4MeHoBaHHbIM 4oronoparvr (c. 148

Arlcceprarlr4u).

3acnyxnnaer nono)r{rlTeltnofi oIIeHKLI cucrevrsrrfi rIoAXoA aBTopa K

perrreHlrro upo6lervrbr rrpaBoBoro peryJlllpoBaHvt HeIroI{MeHoBaHHbIX AoroBopoB:

HeIIOI{MeHOBaHHbIe AOfOBOpbI, B IIepByIO OqepeAb, perynupyloTct oolql{Ml4

rroJro)KeHLrsMLr o6.sgarerbcrBeHHoro rlpaBa, 3areM coorBercrBeHuo rlpn rIoMoIrII4

r{crroJrb3oBaHr.re olpaHruvsarcqefi cno6o4y olpeAeJIeHI4{ ycloaufi AofoBopa

aHarrofl{r{ 3aKoHa u alurorukr npaBa. [ouycrnro raKx(e, rlo MHeHI{Io Allccepr€lrrra, H

TaKOM Clyqae

oot3aHHocrel,I

a*aJroruu 3aKoHa B cJrfr€uD(, KorAa ycnoBlle o6peivrenureJlbHo AJUI oAHofi us cropon,

HecnpaBeAnvBo r4rrv HapylxaeT rlpaBa oAHoLI LT3 CTOpOH AOrOBOpa.

aH€IJlorrrrr 3aKoHa HarlpaBneHa Ha rIoAAepx{aHI4e 6at:mrrrca [paB

B

T4

cropoH, xorx npo6eJra B rrpaBe Moxer Ia ne ua6moAurba .(c. 156 Al,Iccepralluu).

B garcffo.r enr4vr coAep)Karc{ BbrBoAhI rlo [poBeAeHHoMy LI ccJIeAoB aHprw.

,{ocrozucrBoM pa6oru flBrrflercs. I{crroJrb3oBaHl4e rIpI{MepoB rI3 cy4e6nofi

IIpaKTLIKLI.

B rcauecmne satweuauuil u no)rceraHuil uocrcuo omMemuma cnedyrcu4ee:

1. Ha rporrxeHuu scefa pa6oru aBTop ynorpeOr.rler raKrle norulrllt KaK

(npeAMer>> n <<o6leKr)> AoroBopa (Hauprarvrep, c. 10, 12, 49,50, 61 , 130 tt Ap.).

Tar, upzMeHr{TeJrbHo K [peAMery paMoqHoro AoroBopa AuccepraHT roBopLIT o

Aeficrnnxx rro opraHrr3arluu Lr o6ecne.IeHulo AoJlrocpoqHbx ce.f,sefi (c. 130

A?rcceprarluu). B xa.recrBe x(e o6rerra AoroBopa paccMarpvtBarorcs., HanpuMep,
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AoMeHHbre LrMeHa, qacrb Beulu, [epeAaBaeMafl. B uonb3oBaHl4e (c. 50

4uccepraqHu). Kporrae roro, B pa6ore HcrloJlb3yercs u rloHtrkTe <<o6terr

rrpaBoorHorrleul4rr>). B .racrHocrr{, K rlocneAHeMy orHoc{Tc.f, opraHbl ) TKaHt4 vr

KpoBb qeroBeKa (c. 50 Arccepral{Llu).

Ha saqure xoreJrocr 6rt ycnbllxarb:rro3Lrrlzro aBTopa. o roM, KaK Ha3BaHHbIe

rroHrrur coorHoc{Tcs.- vr rrpoBo.qnTcfl ITuLTM pa3Jrl4qr.re MexAy o6rerrou AoroBopa

u o6rexroNa o6sgaremcrea?

2. Tpefyer AorroJrHlrreJrbHoro rro.rrcHeHr4fl MbrcJrb aBTopa o roM, rrro B cJlf{ae

ecJrrr 3aKoHoAaTeJreM He orrpeAenrroTcf, cyrqecTBeHHbre ycnoBl4t AofoBopa, npaBa

kr o6xsaHHocrn ero cropoH, Ho npeAycMarplrBarorct [pe.{Mer vr LIHbIe

rnanuQuqr{pyroque [pLr3HaKr4 AoroBopa, rarofi AoroBop cneAyer ctlrlrarb

rronMeHoBaHHbrM (c. 57 4rEccepraquu). O4naro, KaK I{3BecrHo, oAHI4M r43

cyrqecrBeuHbrx ycloeufi nro6oro AoroBopa BcerAa fiBlrflercfl. ycJIoBI,Ie o ero

upeAMere, rro erofi uplrqr{He, c Harueft ToqKu 3peHV{, orHocnreJlbHo

IIOLIMeHOBaHHOIO AoroBopa He MO)KeT BO3HIIKHyTb CI|ITyaIILIfl", KOr,4a

3aKOHOAareJreM He OrrpeAeJIsIOTC{ efo CyqeCTBeHHbIe yCnOBrIt.

3. BuArErc.f, rrport4BopeqrlBbrM ycraHoBJreHHoe ArlccepraHToM coorHorueHlle

cMerrraHHoro r{ KoMnJreKcHoro AoroBopon. C o4uofi croponbl, yrBepxAaerct, r{To

MOXHO pa3AenuTb CMerrraHHbre AofoBopbr Ha lpaxAaHcKo-[paBoBble v

MexorpacJreBbre cMerrrauHrre (unu KoMlrJreKcnue). B rarou cJlf{ae, rlo MHeHuro

cor4cKarer.s, KoMrrJreKcHbre AoroBopbl tBJlflIorc.s BI4AoM o6rqenpanoBoro r4mcrtrryra

cMeruaHHoro AoroBopa, K lpaxAaHcKo-rrpaBoBbrM gJIeMeHTaM KoTopbx

rrpr{MeH{rorc.r cuerlvzrrrbHbre HopMbI fK P@ (c. 74 A?Iccepralluu). C ,qpyrofi

cTopoHbr, BblcKasblBaercr MbrcJrb o roM, rrro oT cMeruaHHoro AofoBopa cJle.4yer

orJrlrqarb rouunercnufi AoroBop, BKJrroqaloqufi gJreMeHTbI, cnoftctBeHHble

pa3HbrM orpacnrM poccufict<oro 3aKoHoAarenbcrna (c. 85-86 4uccepraquu).
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4. flpzsnasafl, leccropHyro HoBr{3Hy Lr 3HarrkrMocrb pa3pa6oror aBTopa B

csepe cMeruaHHbrx AoroBopoB, cqr{TaeM Bo3MoxHbrM BblcKa3arb counenue (c

Mero.{onoruqecrofi ToqK?r epenzx) orHocl,ITenbHo o6ocnosaHHocrl{

rrpeAnox(errHofo aBTopoM rroAxoAa, npu KoTopoM cylrlHocTb cMelrraHHoro

AOTOBOpa pacKpbrBaeTcf, qepe3 r{cnoJrHeHlre Bo3HrlKa}ouefo v3 Hefo

o6sgaremcrBa. flolaraeu, rrro nepBllqHbrM B gToM cJrf{ae flBITflercfl coAepxaHrle

AOrOBOpa, KOTOpbrM, B CBOrO OqepeAb, OnpeAeJIteTCt COAep)KaHI4e AOfOBopHoro

o6ssarenbcrBa Lr coorBercrBeHHo oco6ennocrl{ I4crIoJIHeHlr.f, rlocneAHero (c. 12,70

.{ucceprarlur4).

Yrasaunrre 3aMeqaHvrfl. Lr rrolneJraHvrs. He BJII{f,ror ua o6ulyro [oJIo]KI4TenbHyro

orIeHKy Hacrorrqero rpyAa.

BlreoAH u rroJrolKeur{r, coAep)Karqvecs, B Avrcceprar\?rvr, MoryT 6rrm

rrc[oirb3oBaHbr B 3aKoHorBopqecKoit u [paBorIp]IMeHLITeJIbnofi Ae.steJlbHocrl{, a

TaKxe [ocnyxfl{Tb ocnonofi Arrfl noAroroBKli HafrHo-[paKTI{rIecKI{x

KOMMeHTapr.reB K COOTBeTCTByTOqeMy 3aKOHOAaTeJIbCTBy, yre6HOfi 14

MeroAlrqecrofi nkrreparypbr, a raKxe AJrt rrreHlrr nercqufi rlo Kypcy <<fpaN4ancKoe

rrpaBo) vr cnerlr4€urbHbrM yue6Hrrlrr KypcaM. llpaxrz.recKat 3Haql,IMocrb

LrccJreAoB aYufl 3aKlroqaeTcfl TaKXe B BO3MOX(HOCTLI I{CIIOJIb3OBAHLIfl, pe3ynbTaToB

paooTbr B AerTeJrbHocTI{ cyAoB B rlpoqecce ToJIKoBaHut u [pLIMeHeHLITI

rrpaBa, a rarcKe Anfl rroBbIIrIeHLIt rcnalrE$zra\wvrcooTBeTcTByroqux HopM

IIp aKTr.rKyro qr{x rop r{cTo B.

OcnoeHrre rroJroxeHl,t.s ALIccepraIII4I{ AocrarorlHo [oJIHo I{3JIOXEHbI B

HAIIIJILI CBOEanropeQepare. Brrno4rr Al4ccepraHTa, cAeJIaHHbIe B pa6ore,

orpaxeHlre B HayqHux ny6nuKalll4.flx.

.{uccepraps. v ee aBTopeSepar rroJruocrbro coorBercrBylor rpe6onanz.rvt

PagAena II floloxeuus o [pucyxAeHLrr4 f{eHbIX crenenefi, yrBepxAeHHoro

flocranosJreHzeM llpanurenbcrBa P(D or 24 cerurs6px2013 r. Ns 842.

CrasaHHoe rro3BoJuler cAeJlarb BbIBoA o roM, rITo pelleH3l{pyeMat

Alrccepraprfl flBrrflercr HafrHo-KB€rrrn$maquonnofi pa6orofi, [peAcraBmrotqefi

LICCJIeAOBAHvIe, BbIIIOJIHeHHOe HAco6ofi caMocro.f,TeJrbHoe, 3aBeplxeHHoe
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aKTy€rJrbHyro reMy, coAeplKarrlee BbrcoKo 3HaqLIMbIe, HafrHo o6ocnoBaHHble 14

AOCTOBepHbre UOJIO )rre:nl4fl, BbrBOAbr I4 peKOMe HAAr1Ukr, OTBeqaIOqee rpe6oBaHrllo

nay.ilrotr HoBtr3Hbr, r{To cBritAereJlbcrByer o JILIqHOM BKJIa,4e aBTopa B p€t3BrIT[e

HayKLr rpa)KAaHcKofo rrpaBa.

Anrop nacrosqefi Allccepraquosttoft pa6orrr AxI4eAos Apcen

.flpaxrvre4oBtrrr 3acnyx{LrBaer rrpncyxqenvrfl, eMy r,rcrouofr ytenofr crerleHrl

KaHAuAara roprrAuqecKlrx HayK rro cneqrranbHocrl4 12.00.03. - rpaxAaHcKoe

rrpaBo; rrpeArrpr,rHLrMareJrbcKoe rrpaBo; ceuefinoe rpaBo; MexAyHapoAHoe qacrHoe

npaBo.

o @[tr-u4AJrbHbr7r ofrrroHEHT :
3ae. xaQeapofi lpa)KAaHcKoro LI
lpeArrpHHLr MaTeJrbcKof o TrpaBa

Se4epamHoro rocyAapcrBeHHoro 6ro,{xernoro
o6pa:onareJrbHoro )qp elKAeHrIt
Bbrcrlero upoQeccuoH€rJrbHoro
o 6pa^:onan ut <<Cawapcrzfi
rocyAapcrseHHrrfi yHllBepcurer),
KaHAr4Aar ropr{.q*recKLrx HayK, h -
AOTIeHT
28 a;npel,x 2015 roAa 

-\7-'/-

44301 l, z. Cauapa,
yn. Arcadeuurca llaenoea, d.I;
mene$ou - (846) 337-99-71;
e-mail: cl@samsu.ru
http: //samsu.ru

Y.reHHfi ceKperapr Y.reHoro coBera

Se4epanrHoro rocy
o0pa3oBarenbHofo yq
Bbrcrrrero npo$eccn
oopuI3oBaHLTt

rocyAapcrseHurrfi
28 aupenx 2015 ro

Ereua AreKceesna CrcnrKI{Ha

flofinn
3ABepep
oneqfiarncr
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B 4nccepraquonnrrft coBer A212.239.03
na 6a.se Caparoncrofi rocygapcrseHuofi
ropuAuqecKoft axa,qeunra

or Pysauonoft Balenrvnu lunrprreBHbr

3asereHae

Hacroslqtarra coo6rqaro o cBoeM cofJracr4r{ Bbrcryrrr{Tb o$nqraa;rrnblM ortnoneuToM rro
Al'Icceprallnu Axue4ona Apcena flpaxvle4oBl,Iqa Ha reMy <HeuoprueHoBaHHbre AoroBopbr B
rpaxA€urcKoM rlpaBe Pocczu>>, [peAcraBJlennofi B yKa3arrHbrft 4raccepraqnonnrnl coBer Ha co-
ficKaHr,re yreuofi crefleHr.r KaHAr,rAara ropuA[qecKkrx HayK.

Pyrono4crByflcb u.28 flonoxeHr{r o rpncyxreHr,rn freHbrx creneueft u n.l0 flopr4xa pa3Me-
IqeHI4fl n nu(poprraaqlroHHo-TeJreKoMMyHl4KaqrEouHofi cerr,r <l{urepHer) rEusopuaquu, ueo6xo-
Auruofi Alg o6ecneqenllt noptAKa rrpucyxAeHr.rr freHbrx creueueft, coo6rqaro o ce6e cne,4yro-
ryee:

Oaururr.rn, rrMrr, orrrecrBo : Pys anona Baleuruna,{uurpuenua

Vqenas crerrenb : lrraH1iv4ar ropr.rAratrecKr.rx Ha)rK, 1 2. 00. 03
Mecro pa6orrr: naQegpa rpaxAarrcKoro u [peArrpr.rnr{MareJrbcKoro [paBa (De4epa-urnoro ro-
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B,{ucceprarluouHhrfi coser [ 212.239.03
npn Oe4epaJrbHoM rocyAapcrBeHHoM

6roAxerHovr o6pa:oBareJrbHoM yqp ex( AeHvrpr
Bbrcruero npoQeccraoHaJrbHore o6pasonauur

" C aparoncKa.rr ro cyAapcrBeHHuur

Iop LrAurIe cKafl , aKap.eM u.f, "

o$uqna.nbHoro
Orsrrn

orrrroHeHTa AoKTopa rcpuAnqecnrrx HayK, npo$eccopa
Xapuronosofi lO.nun Cepreennrr Ha Ancceprarluro AxtvreAosa Apcena
.flpaxrvreqoBlrqa Ha reMy: ttHenoupreHoBaHHbre AoroBopbr B rpaxAaHcKoM
rlpaBe Poc{:tllttt, [peAcraBJreuuofi Ha cor{cKaHr{e yueuofi crerreHrr KaHArrAara
rcpltAl.Iqecl(ilrx HayK rro cfieqrraJrbHocrr{ 12.00.03 rpaxgaHcKoe rrpaBo,
rlpeArlpnHl{MareJrbcKoe rlpaBo, ceuefinoe [paBo, Me]rqyHapoAHoe rracrHoe
IIpaBO.

Axlgalrnocrb reMbl LIccJreAoBaHVfl, o6ycromeHa Aocrr.rrHyrbrM s Poccuz

ypoBHeM pta3Bururfl pblHoqHbrx orHoruenuft, [peAocraBneHkreM npaBa KaK

$Ia:uuecrvvl, TaK prropvr4uqecKuM Jrr{rIaM cno6oAuo Bcryrrarb B AoroBopHbre cBf,3r{.

Pa.ssutze ilpeArlpl4HllMareJlbcKr{x orHoruenzfi, ornoruenzfi B c$epe 6rrrosoro

o6cryNunanurfl, rrpr{Benu K yBenr4qeHr,rro

coAepx(arelrnofi ToqKr4 3peHz.rr AoroBopHbrx

6onrue lorroBopoB, B Koropbrx rpe6yercr

orHoIrIeHI4.x yqacrHuKoB lpaxAaHcKoro o6opora: gucrpu6yrpm, rpancQepa

crloprcMeHa, pealu3arl4kr npaBa r43 rroAapo.rHofr Kaprbr Mara3r4Ha Lr r.A. Tenepr

HepeAKIlM oraHoBI4Tc.fl qBJIeHrae, KorAa 3aKrroqeHHoe corJrarueHne o6te4znaer

IIpI,I3HaKLI rreCKOJrbKLrX AO|OBOpOB, HeKOTOpbre U3 KOTOpbTX [OIyrrHJrr4 CBOe

3aKoHoAareJlbHoe 3aKpenJIeHIre. llocrosHHrrfi [or{cK HoBbrx, Herr3BecrHbrx

3aKoHoAareJlbcrBy AoroBopHbrx roncrpyrqufi o6ycloueH TaKx{e orpeMJreHureM

noreHIILI€UIbHbIX KOHTpafeHTOB nOAKpenJrrTb CBOr{ OTHOrrreHr4r nau6onee

KOJILFIeCTBa U yCJIOX(HeHI4IO C

xoncrpyrqnfi. Ilossn.f,ercs Bce

yperyJrupoBarb HerpaAr4rlr4oHHbre

yAooHbIMu l\nfl, HHX rrp aBoBbrMr4 cpeAcTBaMr4.



Ilpanoaa.r rexHprKa [o3Bor-f,er Mr,rHLrMLI3LIpoBarr co6crneHHble u3Aep)KKLI,

pefyJrllpyr OAHLTM corJrarrreHlreM cno)KHble 3KoHoMI4qeCKIIe OTHOIIIeHI4fl.

Kax BepHo orMeqaercf, B npeAcraBJresuofi Ha onrIoHLIpoBaHpIe pa6ore,

3Haqr4Terbnafl, Aonr paccMarpr4BaeMbrx B ap6urpaxurtx cyAax cropoB,

Bo3Hr4Karo[(r4x u3 fpaxAaHcKr4x rrpaBoorHotuennft, orHocplTc{ K BonpocaM

3aKnroqeHr4tl, Lrcrro.rrHeHr4r Lr npeKparrlenl{f, AofoBopon. llpu groM HepeAKo cyl.br4

oK€BbIBaroTor He foToBbI IrpLr3HaTb ToT r.rJrl{ unofi AofoBop HefIoLIMeHoBaHHbIM I4

Aaxe cMeIIIaHHbrM, cTpeM.rrcb Bo BceM AocTI{aIb onpeAeneHHocTl4

rrpaBorrpuMeHeHlr[. B pa6ore B cBs3lr c 3TIIM yAeneHo AocraroqHoe BHUMaHI{e

coorBercrB'FrorrleMy llocraHoBJreHr.rro llneHyrr,ra BAC P@ o cso6oAe AoroBopa.

B ro )Ke BpeMrr npld3HaHrle couaruenrnfi neAeftcrnlrreJlbHblMld,

He3aKnIOqelIHbIMLI, HeI{CIIOJIHeHI4e I4JII{ HeHaAJIeX(aIqee I{CIIOJIHeHI{e KOHTpaTeHTaMI{

cBolrx o6s:rarenrcre [opo)KAaer MHo)KecrBo pasHourenufi B cSepe npaBoBorc)

perynupoBa'd.vrfl. Her{3BecTHbrx 3aKoHy cAeJroK, B TOM qHCJIe B CyAeOHO-apOI4TpaXHOI{

npaKTuKe. OAnaxo npv HaJrurrr4r4 HeKoroporo rIIlcJIa AocraroqHo rny6orux

IracceprarltroHHbrx r4ccJreAoBavuir Aasnofi npo6reuaruru us6paHHas,.{[ccepraHToM

TCMA .IAJIEKA OT r4cqepna}Iufl. Bceu }I3JIOXTEHHbIM o00cHoBblBaerct

Heo6xoArEM,ocrb o6parqeHufl, K upo6nenraulKe HeIIonMeHoBaHHbIX rI cMeIIraHHbIX

AO|OBOpOB Ha COBpeMeHHOM 3Tarle.

I-{emrc Ar{cceprarlr{oHHoro HccJreAoBalnvrfl. aBrop craBI4JI parpa6orxy

Teoperr4qecxoft KoHcrpyKrIVu ((HenovMeHoBaHHoro AoroBopa), rrro ITo3BoJILIJIo eMy

foBoplrTb o npnqLrHax 3aKJrroqeHr4fl, HeloLlMeHoBaHHbIX AO|OBOpOB, rIX 3HaIIeHI,lU

Ar.s crlcreMhr AofoBopoB, cQepax, B Koropblx oHu npuMeHflrorcs, uxBurl.ax a AeJIarb

LIHbIe BbIBOIIbI.

IrlsyueHue Azcceprarlvrvr vr reKcra anropeQepara rroKa3blBaeE qro aBropoM

Anr AocrvDKenvrs. [ocraBJrensofi rleirlr c$oprvryrllpoBaHbr coorBercrBylour{e 3aAav.v,

a vx peruetrr4e c Qopvrynuponrofi ocHoBHbIX BbIBoAoB B BuAe AeBtrLT uoloxeHnff,

BbrHeceHHbrx Ha 3arrlr4Ty, cBr{AeTenbcrByeT o npoBeAe[r4r4 KoMrIJIeKcnofi paspa6offiu

TeopeTr4qeoKr4x vr [paKTr4qecKr4x BorrpocoB KoHcTpyKIII4lI HenOUMeHOBaHHOTO



AoroBopa H [peAeJroB npuMeHeHlrr [pLrHIIIdrIa cBo6oAbI AoroBopa. Anropovr

orrpeAeJreH Kpyr rnanu$uqupyoqux [prI3HaKoB, orJlnqlle Korophrx or

cooTBeTcTBytoqr4x rrpr43HaKoB rroLrMeHoBaHHbIX AofoBopoB rIpkIBoAI{T K

rnanuQura'rJr4r4 AoroBopa KaK Herror{MeHoBaHHoro. 3ro cBLIAerenbcrByer o6

opHflrHrurbrrocTlr aBTopcKofo rroAxoAa K LI3yr{eHnIO TeMbI AI4CCeWaIJI4kM

AeMOHCrpr4pyeT ee HoBI43Hy.

Anropy yAaJrocb co3Aarb rleirocrHoe npeAcraBJleHlae o KoHcrpyKIII{u

HenoLrMeHoBaHHbrx AofoBopoB, ocHoBblBarlcb Ha BbIBeAeHHbIX KppITepIUIX ero

BbrAeJreHr{rr B HayKe H npaKTr4re. flpn groM oH BepHo LIcxoAI4T I{3 rlpeAcraBneHplrl o

Herror4MeHoBaHHoM AoroBope KaK ToM, roropuft He yperynl{poBaH B HopMarI{BHbIx

aKTax mo6oro ypoBHt.

OrAelrnoe BHr{MaHr.re yAeneHo BorrpocaM rIpo.ttBJIeHI{{ [pI{HIII{noB

rpax(AaHcKofo rrpaBa rrpLT pe€urr43arluvr Ha IIpaKTLIKe HeIIOI{MeHOBaHHbIX AOfOBOpOB.

BepHo yrBepxqeHue A.-fl.Axrr,reAoBa o roM, tITo JIIIIIo, 3aKlloqarouple

Henor4MeHosaHHrrfi AoroBop, AoJrxHbI Aefrcrsoearr ocMorpI4TeJIbHo 14

BaxcHo, r{To n pa6ore paccMorpeHbr Bonpocbl co3AaHu.s v o6HosneHur

Tr{noB, ruaccuQnKaII}IoHHbIX [pI{3HaKoB BI{AoB

eru rzusr. B aBfl3u c oTI{M HHTepec npeAcraBJl.ner

paspa6oraH*afl, aBTopoM rlaccuQuKarll{t HerIoI{MeHoBaHHbIX Aol'oBopon. Cne4yer

loAqepKHy'rb, rrro aBTopoM rrpoBeAeHa 3HarILITenbH€uI pa6ora. Ou crpyrlyJle3Ho

LrccJreAoB€ur MHofLTe AofoBopHbre KoHcTpyKIILIkI, KOTOpbIe TIIIaTenbHo pa3Aenlln Ha

Te, KOTOpbre cooTBeTcTByroT ero [peAcTaBJIeHI{.{M O HeITOUMeHOBaHHbIM AOfOBOpaM

Lr MoryT 6rrm orHeceHbl K TaKoBbIM, 14 T€, Koropble xort 14 [pl43Halorcs

HeKoropbrMr{ aBTopaMr{ B HayKe HenoI4MeHoBaHHbIMtI, He MoryT 6urr [prI3HaHbI

TaKoBbrM?r, ucxoA.f, r43 KoHrlerqurrr, paspa6oranuofi A.-fl.AxrrreAoBblM. Cne4yer

ruaccu$uKallut HerIoI{MeHoBaHHbIX AoroBopoB Ha

neo6ocnoBaHHa vr He IaMeer 3aKoHoAareJlbHoro

4o6poconecTHo, He Aollycras o6xoAa IIoHMeHoBaHHbIX AOroBopOB.

cJroxr4Brukrxcs. AoroBopHbIX

AOTOBOpOB, COCTaBJI'TOqI{X

noAAepx{arb BbIBoA o roM, r{To

ynoMsHyTble n HeyrIoMtHyTbIe

rroATBepxAeHI{t.



Becsua nno.{orBopHbrM AJrr HayKu r4 npaKTI4KIl npaBonpl{MeHeHr4fl MoxHo

rrppr3Harb nrrpa6oraHHbre A.-fl.AxueAoBbrM rIoHtrLIt He[orrMeHoBaHHoro vI

cMeruaHHoro AoroBopa. HasnaHHbre QopuynupoBKrl cMoryT no3BoJI?ITb rIpaKTuKaM

oTAeJrrTb HerrouMeHoBaHHbIe AoroBopbr oT LTHbIX BTIAoB AoIoBopHbIX KoHcTpyKIIu[.

Cnoeo6pasueu o6naAaer vr4efl, aBTopa o roM, qro no KpI4TepI4Io IIpI43HaKa,

Herror{MeHoBaHHbre AofoBopbr AenrTc{ Ha AofoBopbl c Hosofi HanpaBJIeHHocTbIo,

rrpeAMerov uluttu o6rerrovl. O4o6penrrs., Ha Harrr B3rJItA, 3acnyxnBaer LI ToqKa

3peHur aBTopa o roM, rrro HerroHMeHoBaHHhre AoroBophl He o6pa:ytor

caMocrorrelruofi xnaccu$uKaur{oHHofi rpynnrr B cl{creMe AoroBopoB. Ha naru

B3nrrA, crpeMJreHue HeKoropbrx aBTopoB K co3AaHI{Io tIcKyccrBeHHbIX o6paronauzfi

n lpylln He I{MeeT B AaHHoM cJlyqae nefaJlbHofo ocHoBaHut.

PaccnlarpLrBafl, Borrpocbl o6 anarofzu npaBa LI 3aKoHa npIrMeHlITeJIbHo K

HenouMeHoBaHHbrM AoroBopaM, A.-fl.Axrr,reAoB rlutuer, qro [puMeHeHI4e 3aKoHa rlo

aHaJrorr{pr He ,{o[ycKaercr K AoroBopaM c HerlolrMeHonaHnoft HanpaBJIeHHocrbIo

BCIeACTBLTe HeBO3MO)KHOCTH yCTaHOBJreHr4r CXOACTBa C LIHbIMI4 AOTOBOpaMIE. StOr

BbrBoA JrorlrqeH, 3acny)KlrBaer oAo6peHLIt I4 rIoAAepx(KLT, KaK I{ HeKoropble Apyrlle

BbrBoAbr aBTopa.

Co4epxauue

"HenozueHoBanHbre AoroBopbr B rpaxAaHcKoM rlpaBe Poccttu" BecbMa JIorI{rIHo I4

rro3BoJrr{Jro paccMorperb B Heo6xoAurvtorvt o6reue MHorI{e acrIeKTbI Ia:ylaeuoft

HayrrHol{ trpo0JreMbl.

Tar, B uepnofi rJIaBe npe.qcraBnennofi Ha orrrloHnpoBaHue pa6oru

HCCneAOBaHbr [pI4qI4Hbr, COUU€UIbHbIe U npaBOBbIe ocHoBaHI4q 3aKJIIOIIeHI4TI

Herror.rMeHoBaHHbrx AoroBopoB, KoropbrMr{ cnyxar rIpI{HIIun ceo6oAbl AoroBopa,

yAoBnerBopeHr4e HoBbrx norpe6uocrefi 14 Hosrtfi gKoHoMl{llecrufi [pI{3HaK,

narueAruzfi orpaxceHlre B AoroBope. Aerop cQopuupoB€ur KoHcrpyKIII/uI

HerIoI{MeHoBaHHofo AofoBopa, BhrflBrIJI ero oco6enHocrz, orruqaro[ryIe ero or

AO|OBOpOB rrOkTMeHOBaHHbrX U CMerrraHHbrx; onpeAeJII4JI, IIO KaKI4M yCnOBIAi{M

Ar{ccepraIII4 oHHofo lrccneAoBaHr4fl Ha TeMy



AOfOBOpa AOCTaTOqHO U HeOOXOAT4MO AOCTr4rrb COUTaIIIeHH.' AJrf 3aKrroqeHr4t

He[or{MeHoBaHHofo AofoBopa.

Bropax rJIaBa nocBtrrleHa uccireAoBaHr4ro Me)Kcr.rcreMHbrx cnsgeft Me)K,4y

.qoroBopaMll, o6ycnonneHHbrx cxo.4crBoM H orJrrrqueM rnannQnqlrpyroqllx

ilpr.,r3HaKoB AoroBopoB. llocromry KaxAoMy AoroBopy ceoficrsenHo Hurv'qve

cnequQlEqecKrrx npr{3HaKoB, rrocJry)Kr{Brrrux npr4rruHofi ero BbrAeneHlrr, orJruque

nu4oo6pa":yrorlr4x rrpr43HaKoB rro3BoJrrer BbrrBr4Tb crpyKTypy cncreMbr AoroBopoB.

B pa6ore npoBeAeH aHarrvr3 AoroBopon, rnarn$llIlnpyeMbrx B reopxr v[rvrB

ap6ratpaxuofi nparrllKe KaK HeIroHMeHoBaHHbIe. Oftre.raercr, rITo HecoorBercrBl{e

AOfOBOpa nOr{MeHOBaHHbrM KOHCTpyKrIr4rM Bbr3brBaeT CJTOXTHOCTT{ C Onpe.{eJreHr4eM

HOpM, rrpr{MeHr4Mbrx K He[orrMeHoBaHHbrM AofoBopaM.

B ro xe BpeMr HeKoropbre krryeu aBTopa Hocrr Aucr<yccvronnrrfi xapaKTep.

1. B pa6ore aBrop BbrAenf,er KoHcrlrrylrpyroque rpu3HaKpr

Herror4MeHoBaHHofo AofoBopa, yKa3brB€ur [pr4 9ToM opr{eHTr{pbr Anr olpaHHrreHur

cso6oAH AoroBopa KaK rrpr{Hrlr{na npaBa.

B csssu c 3Tr4M Bo3Hr4Kaer HecKonbKo Bonpocon, rpe6yroulux lorcHeHrur.

Tar, no MHeHr4ro aBTopa ceo6oAa 3aKrroqeHlzt HenoI4MeHoBaHHbrx

AoroBopoB Moxer 6rnr orpaHraqeHa KoHceHcyamHofi Mo,{enblo He[oHMeHoBaHHbrx

IoroBopos. Ha Haru B3rJrrA, ero yrBepxleHne rpe6yer pa3BepHytofi u qerocruoft

apryr\4eHTar\Lrv\ B To BpeMr KaK B pa6ore oTAeJrbHbre AoBoAbr aBTopa

paccpeAoTorreHbr B pa3Hbrx MecTax.

llpu sroM A.-fl.AxueAoB yKa3brBae! qro HerrolrMeHoBaHHbre AoroBopbr

MoryT 6rrrr ocHoBaHbr JrLrlrrb Ha KoHceHcyamnofi Mo.uenu 3aKJIIorIeHug,. Peansttas,

MOAeJrb 3aKJrroqeHlrn AofoBopa [peAycMaTplrBaeTcfl, ToJIbKo B HopMaT[BHoM

rroprAKe. B czny sroro Herror.rMeHonanurrfi AoroBop cquraerc-fl 3aKJIrcrIeHHbIM c

MOMeHTa AOCTLDKeHLTT CorJraIIreIJI1rfl, rro BCeM CyrqeCTBeHHbIM rIpLI3HaKaM AOfOBOpa.

Anrop [oArrepKl,IBaer, rrro Herror{MeHoBaHsrrfi AoroBop BcerAa I{Meer orJll{que xorf,

6u o.qHoro u3 rnaruSuqupyoqr4x npr{3HaKoB HarrpaBneHHocrl{, [peAMera 14



oobeKTa AofoBopa oT aH€ulorl{qHbrx npLr3HaKoB uouMeHoBaHHhrx AofoBopoB;

orcyTcrBl4e SJIeMeHTOB nOI4MeHOBaHHbTX AO|OBOpOB. r4 rrprr 3ToM, HacKoJrbKo MoxHo

cy ALrrb, HeIroI{MeHoBaHHbIfi 4oronop flB[rfler c fl Bc erAa KoH cyHcyaJrbHbrM.

Kax no MHeHkIro aBTopa, 9To yrBepx(.qeHpre coorHocrrrcr c npuBeAeHHbrM B

TIoJIOXeHI4I{ BTOpOM, BbTHOCI{MOM Ha 3arUI,ITy, OTHOCLTTeJTbHO OrpaHuqeHlrrr

AoroBopHofi ceo6oAbl KoHceHcyamnofi MoAenbro He[or4MeHoBaHHoro 4oronopa?

2. B nonoxeHl4la rlerBeproM, BbIHocHMoM Ha 3aql,rry, aBTop yK€r3brBaer. qro

HenouMeHonaHnrrfi AoroBop Mo)Ker 6rtrr ToJrbKo yHkrrapHbrM, IrcKnroq€u reM

caMbIM cMeIrIaHHhIe AoroBopbl LT3 rrucra Herror4MeHoBaHHbrx. Kax npeAcraBnfl ercs.,

3aKoHOAaTenb I{CXOAIIT LIMeHHO II3 TaKOIO npeACTABIIeHI4fl. O AeneHI{I4 AOIOBOpOB,

TI4rIhI KOTOpbIX He HaIIIJII{ pa3BepHyTOfO rrpaBoBoro pefynr4poBa[r4fl, B

3aKoHoAareJrbcrBe. B cBflsv c 3TI4M rpe6yercx yroqHrrrb, B qeM 3aKrroqaerct

HOBLI3Ha rIprIBeAeHHOrO aBTOpOM BbrBO.qa IIO CpaBHeHnrO C rrMeroquM.vrcfl AaHHbrMr4

HayKLr urtparczuxu?

Tarxe B cBt3I4 c npI4HtrI..IeM no[paBoK a lnany 27 lpaxgaHcKoro KoAeKca

Poccuficrofi @e4epaIIHIiI xoreJlocb 6rr ycnrr[rarb B npoqecce uy6rnqHofi 3arrllrrhr

MHeHlIe aBTOpa OTHOCLITOJIbHO TOrO, HaCKOJIbKO BHeCeHHbIe prcMeHeHlltf, o

npI4MeHeHI4I{ npaBLIJI o AoroBopax H o6tgaTemcrBax K HenoLrMeHoBaHHbrM

AOTOBOpaM [O3BOJrr{r ynyqmr4Tb cHryarluro Ha npaKrr4Ke.

3. B pa6ore BbIAeJIeHa Ilenal{ cr4creMa He[or4MeHoBaHHbrx AoroBopoB,

KOTOpbIe CT€LIIU [peAMerOM paCCMOTpeHLr[ B CyAaX LrJrLr nplrMeHsrorcr Ha rrpaKTuKe.

B krx qllcro BKJIK)qeHrI pauouHufi u onqzonnuft AoroBopbr. Kar ro
MHeHI{a aBTopa, MoxHo nla no-lpexHeMy crlr{Tarb, qro paMoqurrfi u onquonHrrfi

AoroBopbl no-rrpex{HeMy ocrarcTcr Helor4MeHoBaHHbrMLr B poccuftcxorrr

3aKoHoAarenrcrse? VInu xe BHeceHLre onpeAeneHLrfl B lpax4ancrcrEfi KoAeKc P(D ne

MOIKeT IICKTTOIILITb OTHeCeHLIe AaHHbIX n r{HbIX BO3MO)I(HbIX BLIAOB AO|OBOpOB,

KoTopble B ToM [JII4 I4HoM BuAe Moryr 6urr onpeAeneHbr B 3aKoHoAareJrbcTBe, K

Herror4MeHoBaHHbrM 4oronopau?



4. conrHeHr.rr Bbr3brBaer npernoxeHrre aBTopa 3aKpenllTr r lpax4aHcKoM

KoAeKce Poccnficxofi @e4epaqlzl{, trro HopMhI o6ssaremcrBeHHoro npaBarBr.rrrorct

Ar4crro3Lrrr4BH6rMn, ecJrr4 B Hr4x nprMo He yKa3aHo, rrro oHlI pIMrIepar[BHhI. Ha Hau

B3uItA, BBeAeHrre rarofi HopMhI B 3aKoH 6y4er zs6Hro.rurrna. Bo BcrKoM cJryqae,

aBTopy norpe6yerct AoIToJIHLITeJIbHas apryMeHTar{nr n o6ocnoBaHr4e roro, qro

noJloxeHHe reoperllrlecKoro xapaKTepa AoJrxrHo 6u6 3aKpelJreHo B KaqecrBe

HOpMbr 3aKoHa.

Hecuorpx Ha BbrcK€BaHHhre coMHeHu.f,, [oAqepKHeM, qro cAeJraHHbre B

pe3ynbrare pa6oru BbIBoAbI I,I rrpeAnoxeHur ocHoBaHhr Ha cr{creMHoM HayirHoM

aHiUII{3e, tcHble kI AocTynHble paccyxAeHl4{ aBTopa HecyT s ce6e npaKTl{qecKyro

aKTy€urbHo cTb r4 TeopeTr4rre cKyro rIeHHo cTb.

B nacrosrrrkrir MoMeHT npo6reurr cno6o4rr AoroBopa z HerroLrMeHoBaHHbrx

AofoBopoB, u reoperzqecKl{e, u B oco6euuocrz, [paKTnrrecKlre, .f,BJltlorct

[peAMeroM BcecropoHHl4x I{ccne.qoBauuir B npaBoBoft Hayre. Her couHenufi, lrro

ALIccepraIII4oHHat pa6ora A.-f.AxvreAoBa BHocrrr cylqecrBeHgrrft BKnaA B HayKy r{

npaKTI/tKy AoroBopHoro rlpaBa, pe€urbHo co4efictnyx pa3Burtrro npanorofi

KOHqeIIII{I'I HeIOI{MeHOBaHHhrx AoroBopoB B rpaxAaHcKoM rrpaBe, a TaKxe

o6oraulaer freHLIe o cno6o4e AoroBopa B qacrHoM npaBe B uenoM. peaynrraru

Ar4cceprarlr{oHHoro HccneAoBanurs, o1na1as

3Haql4Mocrbro, MoryT 6rrrr I{crroJrb3oBaHbr

[paBopeaJrr{3arlzoHHoft Ae.{reJrbHocr}r.

CrasaHHoe cBLIAereJIbcrBye! qro .qucceprarlLloHHoe r4ccJIeAoB aH1re

AxMeAosa Apcena -flpaxue4oBr{rra flBIrflercfl caMocrorrelrnofi HayrHofi pa6orofi, n

KoTopoz coAep)KLITct pellleHl4e 3aAaq, plMeroulrrx Balr(Hoe 3HaqeHue Anfl. HayKu 14

npaxuExz. B ALIccepraIIrrI4 orpaxeHbl HoBbIe HayqHbre IroJloxeHLrf,, LIMerorII4e

AOCTarOqHyro pa3BepHyryro apryMeHrarlr{ro. .{zccepraqz.a Ha TeMy

"HeroptMeHoBaHHhIe AoroBopbr B rpDKAaHcKoM npaBe Pocczu" z anropeSepar

nosugHofi 14 rrpaKTr{qecxofi

B npaBorBopuecrofi u

Al{ccepraql.{u tIoJIHocrbIo coorBercrByer rpe6onanzru floroxeHus o nopf,AKe



rlpl4cylKAeH'Lrfl. yqeHbIX creneHefi (yrnepx4eno llocraHoBJreHzeu flpaBraTeJrbcrBa

P@ or 24 cesrx6px 2013 ro4a J\b 842), a ee aBrop Axrvre4oe Apceu fpaxmegoBuq

3acJIyxI'IBaer IIpHcyxAeHl{t yueuofi crerleHrr KaHAr4Aara rop}rAr,rqecKr{x HayK rro

crequaJlbHocrl4 12.00.03 - "lpraxAaHcKoe [paBo, npeAnpr4Hr{MareJrbcKoe [paBo,

ceuefinoe [paBo, Me)KAyHapoAHoe qacrHoe npano".

Be4yrqufi uayunufi corpyAHr.rK

Hayrno-uccJreAoBareJrbcKoro rIeHTpa

Herocy4apcrBeHHoro o6pasonarenbHoro yrrpexAeHr4rr

Bhrcruero npo Q e ccuoH€rJrbHoro o6p azonanun

((Mo cKo B c K€ur aKaAeMr{[ 9 KoHoMr{K u kr fip aBa>>

AOKTOp ropLrAr.rqecKprx HayK, nposeccop IOnu.f, CepreeaHa

Xapuronona

23.04.2015 r.

II7 513, Mocrna, Bapurancroe ru., 23

rer. (495) 6330873

harusp@mccinet.ru

If odnuc a IO. C.Xapumouo eo il y d o c mo eepno.

Hart. omdena rcadpoe



B gnccepraqnonnrrfi coBer [ 212 -239.03

Ha 6a3e Caparoncrcofi rocyAapcrneunofi
ropr{Atlqecroft arcaAeulrn

Xapuronosoft IOfl llll CePreennrr

3AflBJIEIII4E

Hacrosuluu coo6qaro o cBoeM corJrac?Il{ Bblcrynl4Tb oQuqualbHblM

ofrfroHeHToM IIo ilvccepTaqilrul AxNaeAoea ApceHa -f,paxlne4oBuqa Ha reMy

(He[oLrMeHoBaHHbre AoroBopbr B fpa]KAaHcKoM [paBe Poccuz>>, [peAcraBJleHHofi

B yKa3aHHstit gucceprarllroHHrrfi coser Ha col4cKaHr4e yuenoft crerleHl4 KaI,J'IJvtrara

roprlAuqecKLtx HayK.

Pyrono4crByrcb u.28 lloloxesufr o rrpl4cyx<Aenr4u yrleHbrx crerleHen H

u. 10 llopr4ra pa3Merqe:aas, B r4HSopMaIILIoHHo-TeneKoMMyHLIKaIIpIoHHofi cerl4

(d4Hrepner)) rHSopMaIIXI4, seo6xoAHuofi Anfl o6ecneqenus noptAKa

npucyx(A eHLrfl yqeHbrx cTerreHefi , coo6ularo o ce6e cJIeAyIOqee :

(Daun.nn fl' rr6fl, orrlecrBo: XapuroHoBa lOluts CepreenHa

Yqenaq crerleHb: AoKTop ropLrAuqecKLIX HayK' 12.00.03

Mecro pa6oru: Hayuuo-nccJreAoBarenbcKl{fi IIeHrp MocroncKofi aKaAeMI{I4

3KOHOMI,IKI4 L.I [paBa

[o.nxcuocrr : npo$eccop, ne4yrquft nayuHufi corpyAHplK

KoHrarcrnufi TerreQoH: 8 916 132

e-mail : sovet2009@rambler.ru
93 69

3a nocleAHr,re 5 ner no reMe (upo6nerr,rarure) 3auluqaervrofi 4uccepralll4l4 B

perleH3rrpyeMbrx Haf{Hbrx v3AaHLrflxMHoIo ony6lnroBaHbl cneAyroUl{e pa6orbl:

1) [oronopsl o peopraHn3aIJuu lopuALIqecKoro nuqa (tta npl4Mepe

rKrlrroHepntrx o6u{ecra) lllpaxgaHcKoe IIpaBo. 2013. Ns 3. C. 15'17;

2).{oronopu o6 o6leAuueHvrkr: [paBoBble Borrpocbl yrlpaBneHuf,

rerrpaBocy6rerrrrurvru o6pa:oBaHLIf,MrI llfpaxyaucKoe rlpaBo. 2010- i\b 4. C.20-

24;

3)[oronopn o6 o6reAuHenzu KaK caMocrotrelruufiruu AoroBopoB ll
Becrnur llepnacxoFo yHuBepcr4rera: Cepux "IOpu4zuecKuTe HayKu". 2012. J\b 3.

c. 167-179;
4)[o6pocoBecrHocrb KaK npuHIrI'Ir

[-pax4aHcKoe rpaBo. 2010. J\b 3. C.7-10;
5) [oronop yrpaBneHl4J{ 3€ulofoM ll

fiparrura .2014. J\b I 1. C. 1 5-20;

yrrpaBJIeHI4s B rracrHoM rlpaBe tl

3anoHlt Pocczn. Onur. Anarus.



6) llonxrue AoroBopa o repeAaqe Synxqufi ucnoJlHllreJlbHofo opraHa

aKrlr{oHepHoFo o6rqecrea yrpaBnruqefi xourraHvlu ll Bngttec B 3aKoHe. 2009.

J\b 5. c. 179-181.

coruacHa Ha pa3MerrleHlre Moprx [peAcTaBJIeHHbIx IlepcoH€tllbHblx AaHHbIX B

cerla <<I4urepHeo>.

12.01.2015 r.

,,{omop IopHAI4rrecKIrx HayK, upoSeccop,

selyqufi uayruufi coTPYAHLIK

Hayrno-raccJleAoBarenbcKoro IIeHTpa

Mocroecrcofi ara.{ euvrkr SKoHoMLIKLI II Xapuronosa IO.C.

liar, cigela Kariitr;B
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YTBEPXAAIO
Pexrop O|EOY BIIO
<Ky6aucr<ufi rocyAapcreeuuufi
arpapnrrf yHr.r B epcr4Ter))

AOKTOp SKOHOMHTTeCKTIX HayK,

T

Tpy6nruH

2015 r.

OT3bIB
ne4yqefi opraHr{3arIrru

@fEOy BIIO <<Ky6aucr<ufi rocyAapcrneHnrrfi arpapHrrfi
yHllBepcurer>> o Anccepraunn AxnreAona Apceua

,fpaxnregoBr{qa Ha reMy: <<HenonvreHoBaHHbre AoroBopbr B

rpar(AaHcKoM rrpaBe Poccull>>, lpeAcraBlenuofi Ha cor4cKanpre

yueuofr cTerreHH KaHArrAaTa iopr.rAr4r{ecKr,lx HayK rro

cneur4arrbHocrr4 12.00.03 fpaxAaHcKoe rrpaBo;

rrpeAnpr4HHMaTeJrbcKoe [paBo; ceMerrHoe npaBo; Me]KAyHapoAHoe

r{acTHoe npaBo

ArcryarrHocrr, TeMbr r{ccJreAoBannfl. flucceprarywn AxueAona Apceua

-flpaxvregoBl4qa BbrIIoJrHeHa Ha ar('ry€LnbHyro reMy. Ha coBpeMeHHoM sTarre

pa3BLrrkrfl rpaxAaHcKoro rrpaBa Bce 6omrue Blr^uMa:r.:atr yAen-qercr rrpr4Hrlr{ny

cso6oArr roroBopa, oAHrrM v3 oJreMeHToB Koroporo sBrrflercfl Bo3MolKHocrb

3aKrrorreHr4q AofoBopoB, He [peAycMoTpeHHbrx HopMaTr{BHbrMrr rrpaBoBbrM14

aKTaMrr. llorpednocrr,r coBpeMeHHoro oSulecrna [ocrosHHo r,r3MeHf,rorc-f,, B cB.rr3r4

c orr4M pacrer rr KoJrr4r{ecrBo rrpeAycMorpeHHbrx fpaN4aucKr4M r<oAexcou Pd)

AoroBopoB. Ilpnvrzua sroro Kpoercr B Heo6xoAuMocrr4 yperynr{poBarb

oTHOIIIeHI4.f,, BO3HI4KaIOqUe I,I3 I4CtIOJIb3yeMbrX Ha npar(Tr{Ke HerrOI{MeHOBaHHbIX

AoroBopHbrx KoHcrpyrcqnff. Tax, Se4ep€LnbHbrM 3aKoHoM or 08.03.2015 r. J\b 42-

O3 (O BHeceHrrr4 H3MeHeHr4fi B rracrb rrepByro fpaN4aHcKofo KoneKca

Poccr,rficroff @e4epaquu> B fpax4aHcKoM r(oneKce PO 6stu 3aKpenneHbl



orrrlr4oHHbrfi u paMoqHbrfr AofoBopbr. Blrecre c reM, fpaxlaHcKoe

3aKOHOAaTenbCTBO He MOXeT BbrsBHTb BCeX AOfOBOpOB, B KOTOpbTX HyXAaeTCfl

o6opor, n cvny qero oHo ((He ycrreBaer)) 3a pa3BHTr4eM 3KoHoMr4Kr4. OAuar<o

pelynl4poBaTb Bo3HHKaroUIIle W3 He[Or,rMeHOBaHHbrX AOTOBOpOB OTHOrrreHr{t

Heo6xoAIauo. PerueHlto grofi 3allaqv Moxer cnoco6crBoBarb 3aKoHoAareJrbHoe

3aKpelneHne IIoH{TI{{ Henor4MeHoBaHHoro AoroBopa u ocodeusocreft [paBoBoro

perynupo Banlzfl. oru orrreuufi , n oaunKaroqr4x r43 yKa3 aHHbrx AoroBopoB.

flp" HaJtrqr4pr rpyAoB, tlocBrrqeHHbrx rrpr4Huvny cBo6oArr AoroBopa 14

HeIIOI4MeHOBaHHbIM AOfOBOpaM, TeM He MeHee, MO)I{HO rOBOpI,rTb O TOM, rITO B

rop[AI4rlecrofi nrrreparype He npoBoAr4nocb rrcoJre AoBaHvrfl, BcecropoHHe r4 rronHo

oxBaTblBaloulefo Borlpocbl floHfTr4q, [pr43HaKoB I4 3Haqe}jl4fl HeIIOLIMeHOBaHHOTO

AoroBopa Ant crrcreMbl AoroBopoB rpoKAaHcr(ofo rrpaBa Poccuu, ero 3ar<.trrc-r'enr4fl.

u Aeftcrsl4TeJlbHocrra. B HayKe ue cQoprvrupoBaHa eilvHafl rro3r4rlru tro rroBoAy

coorHolrleHr4r xoucrpyrqufr He[orrMeHoBaHHoro 14 cMeIrIaHHoro AoroBopoB, B

cBfl3v c r{eM MHorI4MI4 yr{eHbrMn crvreruannrrft AofoBop paccMarpurBaercfl, B

KarlecrBe Br4Aa Herror4MeHoBaHHoro AoroBopa. Taruu o6pa:ou, Arrccepraur4oHHoe

IlccneloBaHre A.fl. Axnae.qoBa sBrflercq aKTya-[bubrM, r4Meer Bax{Hoe

TeopeTnqecKoe r4 npaKTrrr{ecKoe 3HaqeHI4e.

[r'rcceprarlr4oHHas pa6ora yr{I4TbIBaer I43MeHeHLI.f, 3aKoHoAareJrbcrBa,

TeHAeHUr,lr4 efo pa3BI|ITId.fl 14 AI4CI{yCCI4r4 OTHOCI4TeIbHO efo COBeprrreHCTBOBaHLrfl,,

coorBercrByer norpe6uocrrM HayKr4 v [paKTr4Krr. [-Ip" ee :r.arucaHnvr

r4c[onb3oBarrr4cb npoer(Tbr Se4epanruux 3aKoHoB o BHeceHr4rr uglrenenuft B

-fpaN4aucr<nfi KoAeKc P(D, a rar(xe KoHuenquq pasBurrkrfl rpaxAaHcKoro

3aKoHoAareJrbcrBa Poccnffcrofr @e4eparJLrLr (o4o6peHa CoseroM rrpn llpesra4eHre

Pno xo4raQraxar!r4pr r4 coBeprxeHcrBoBaHr4ro rpax{AaHcKoro 3aKoHoAareJrbcrBa

7 orcx6px2009 r., rroAroroBJreHa Ha ocHoBe Vra:a llpesz4eHra P(D or 18 rror.{

2008 r. Ilb 1108 <O coneprrencrBoBaHLrv fpax4aucKoro KoAeKca Poccnftcrcoff

(Deaeparluu))).



Pa6ora cocrorrr r{3 BBeAeH:afl, trByx rJraB, BKJrroqaroutux 6 uaparpa$on,

3alclrror{eHrfl, cfrprcKa HopMaTIIBHbIX IIpaBoBbIX aKToB, cilequuulbHof nuTeparypbl I{

M arep 14 an oB rrp aB onp r,rM eHr4Teru u o fi np aKTrr Krz .

Crpynrypa Arrcceprarluu Jrorr{rrHa, o6ecue.r[naer eAr4HcrBo pa6orrr Lr

IIO3BOITeT rrpOaHULnr43r4pOBaTb BCe AT4CKyCCI4OHHbre BOrrpOCbr, BO3Hr,rKa]Orqne B

paMKax r4ccne.qyeuofr reirarr.

llepnar rJraBa <<flpanonaa flpupoAa Herror{MeHoBaHHbrx AoroBopoB>>

flocB{rrleHa corlr4&[bHoMy r1 [paBoBoMy ocHoBaHI4tM 3aKJIIorIeHI,It .4oroBopa, He

rrpeAycMoTpeHHofo HopMarr4BHbrMr4 rrpaBoBbrMr4 ar(TaMr4, I(oHcTpyKIII{tM

Herror4MeHoBaHHoro [r cMerrraHHoro AoroBopa, a raK)Ke MexaHrr3My rcnanrz$r4KarJvru

Herror4MeHoBaHHofo AoroBopa. Brrltsun coqu€LnbHbre v [paBoBble ocHoBaHI4t

3aKJrroqeHr{.f, Herror4MeHoBaHHbIX AoroBopoB (c. 18-22 Arrccepra{uu), aBTop

rrpnBoAtrr orpaHur{eHr4r cso6oArI rrcrroJrb3oBaHufl. He npeAycMorpeHHbIX

HOpMarrrBHbrMH rrpaBoBbrMr4 ar(raMr4 ,{ofoBopHbrx roucrpyrqrafi (c. 34-36

Ar4cceprarluu).

fuccepraur BbrAenrrer rrprr3HaKr4 cMerrraHHoro 14 HerIoI4MeHoBaHHoro

AoroBopoB, Ha ocHoBaHrzr4 Koropbrx [porr3Bonl4T rrx p€BrpaHl4r{eHlze (c. 57,72,79-

82 truccepraqura). 3aclyxunaer BHrrMaHkrfl npeAnoxeuHufr aBTopoM MexaHI43M

xnanu$zxagr Herror{MeHoBaHHoro AoroBopa (c. 57-52 luccepraul,Il4), a raxxe

4e$rznuqr.rf, Herror4MeHoBaHHoro AoroBopa (c. 57-58 Al,Icceprar\Lrh), orcyrcrBl4e

xoropofi, KaK orMer{aer Ar4ccepraHT, Bbr3brBaer cJloxtHocrrr c ycraHoBneHl4eM

cyrrlH ocTI4 KoH cTpyKuI4I4 H eII OI4 MeHOB aHH Of O AOf OBOp a.

PaquoHanbHbrM cneAyer [pr43Harb o6reAuneuue MexorpacJleBblx

cMerxaHHrrx (xovrilneKcHbrx) aoronopon v rpaxAancKo-lpaBoBblx cMeI]IaHHbIX

AoroBopoB B eArrHyro rpyrry cMerrraHHbrx corJlaruenuft (c. 74 Auccepraqrara),

pefynupyeMbrx cofJracHo eAr4HoMy rrpr4HrlHny: K sJIeMeHTy AOfOBOpa CneAyeT

npr4MeHflTb HopMbr o coorBercrByrorqeM sJIeMeHre. fr,rccepraHToM orMerlaerc-s

ueo6xo4zMocrb paccMorpeHr4fl AoroBopa, orrocpeAylotr1ero BcrperrHble

TOXAeCTBeHHbIe rrpenocTaBJreHl4rr, B Kar{ecTBe BI4AA CMeIIIaHHO|O AOfOBOpa,



HecMoTpf, Ha ro, rrTo cMerxaHHbrfi AofoBop IIo o6qevry [paBl4ny BKJIIOqaeT

oJreMeHrbr pa3HbIX AoroBopon (c. 71 guccepraqr,rra).

B Ka.{ecrBe rrpr43HaKa, Ha ocHoBaHr4r4 Koroporo B pa6ore [pol43BoAr4Tcfl.

oTIpaHur{eHI,Ie HenOI4MeHOBaHHbIX AOTOBOpOB OT CMeIITaHHbIX COtlatUeUrzfi,

BbrAeJl{erc{ rrpI43HaK Bo3Hr{KHoBeHI4f B cr4ny AoroBopa ooqgaremcrBa,

r4crroJrHeHr4e KoTopofo xapaKTepHo Anfl rror4MeHoBaHHofo AoroBopa (c. 57,72,79-

82 4uccepraqrau).

Bropan rJraBa rrccJreAoBaHrrrr <<IlenourueHoBaHHbIe AoroBopbl B

cHcTeMe AoroBopoB rpaxt4aHcKoro rrpaBa Poccnn>> coAepxnT anuru3

ropr{Ar{qecr<off [pr4poAbr ra r<nanu$r4rlrlpyroullx [pI43HaKoB pa3nI4r{HbIX AoroBopoB,

IIpII3HaBaeMbIX B TeOpIII4 V Ha IIpaKTI4Ke B KalIeCTBe HeIIOI'IMeHOBaHHbIX.

YcraHoereHr4e npanoeofi npr4poAbr Herror{MeHoBaHHoro AoroBopa no3BoJII{JIo

aBTopy vccneAoBarb o6ocnosaHHocrb xnanz$ur<arJkrkr KaK HerIoI,IMeHoBaHHbIX

3aKrroqaeMbrx Ha rrpaKTHKe AoroBopon. Anrop [pI4xoAI{T K BbIBoAy, rITo r{acrb

TaKr4x AoroBopoB flBJuroTcr CMeIIIaHHbIMII, Apyrl4e He o6laAaloT AocTaTorlHofr

cueqr,rsur<ofi upu:naKoB HalpaBneHHocrl4, npeAMera wtu o6'seKTa AoroBopa, B

cBr3r,r c ireM vx cneAyer r<nanusrzql4poBarb KaK rIoI4MeHoBaHHbIe (c. 147

Ar4cceprarll4l4). B KoHe.{HoM crrere, BHe 3aBIrcI4MocrI4 or Ha}IMeHoBaHkrfl. AofoBopa

14 orHeceHr4.f, ero K rofi r4rrkr uuoit 4oronopHofi KoHcrpyKIIIzI4 cropoHaMl4

cofJralrleHrrr, efo rnalusurar\r4fl, AonxHa ocHoBblBarbct Ha aHaJrr43e ero yclonnft,

npaB u oSszassocrefi cropoH.

fincceptaHT cnpaBeAnr4Bo 3aMerraer, rrro HeBepHo orpaHl4rll4Barb cl4creMy

AoroBopon pocczficKoro rpa)KAaHcKoro [paBa noI4MeHoBaHHbIMI4 AoroBopaMl4.

Mex4y reM, Solriluscrno Henor4MeHoBaHHsIX AoroBopoB HMeIor HoByIo

Ha[rpaBneHHocTb, r{To ycnox(HfeT ollpeleneH.vre vx MecTa B cI4CTeMe AOTOBOpOB.

Anrop crrr4Taer HeBo3MoxrHbIM ycraHoBJIeHI4e cI,IcreMbI AofoBopoB, BKJlloqarorqeff

Bce 3aKJIIoqaeMbIe Ha [paI(rI,IKe corJlatrl eHktfl. (c. 99-100 Anccepraqutr ).

Kouevuylo qenb r4ccneAoB atnfl. Axn4eAos A.fl. Br4l'krr B onpeAeneHkIl4

oco6esgocreft [paBoBofo perynr4poBanlztr HerIoI4MeHoBaHHbIX AoroBopoB'

OrMe.{aercs 3HarreHue aHaJrorr4r4 3aKoHa v aHa-[orI4II npaBa rlpl,I perynl'IpoBaHl4l4



orFrorrleHuft uz Herror{MeHoBaHHbrx AoroBopoe. OAHaxo, rlo MHeHLIIo aBTopa, B

rrepByro oqepeAb HerroHMeHoBaHHbre AofoBopbr AonxHbr pefynl4poBaTbc{ oouluiuu

rroJroxeHr,r.f,Mr4 o6ssarerbcrBeHHoro rrpaBa. I4na\e 3aKJrror{eHHoe corJrarrreHr4e

c6rHxarocr 5u c [or4MeHonaHuofi AoroBopHofi xoHcrpyxqnefi, a perynl4poBaHlre

orHorrreHr,rr Mr4HrrMr43r4poBulno 6u nocneAcrBr4.fl 3aKJIIoqeHHtI HeIIoI4MeHoBaHHoro

AoroBopa (c. 152-1 53 ruaccepraqnn).

,{ucceprarlr{oHHoe r4ccneAoBaHlze ocHoBaHo Ha BHyIrII4Temsoff

Teoperprqecrofi vr SMrrr4pnrrecxofi 6ase, r4crroJrb3oBaHbr o6ulereoperl{qecKne

TpyAbr, Kacarcqr4ec{ [pr4Hr]r,rrroB rpaBa, rrpaBoBblx upesyunqufi, npobenon B

rrpaBe, aHaJIofI4H 3aKoHa r4 aHaJroftrv npaB4 ropv.ul{qecroft xnanraQurcar\krw kr r.A.

Anrop floAKpennrer cBoro no3r4rlr4ro ccbrJrKaMr4 ua SyH4arraeHTaJIbHbIe HayrrHble

TpyAbr no rpoK.4aHcr(oMy npaBy, a raK)Ke MarepaaJlbl KoHKperHbIX cyAe6Hux Ael.

llprz paccMorpeHrrrz orAenbHbrx BorrpocoB r43Jrararorct pa3nl4qHble ror{Klr 3peHl4fl

yqeHbrx co ccbIJIKaMr,r Ha aBTopa v r4cTorIHIIK 3aI4MCTBOBaHUfl,, IIpU 3TOM

rrpr,rBoAr4Tcs co6crseHHa.f, apryMeHTarJufl.. Paccyx4eHl4tl aBTopa B3auMocBt3aHbI 14

JIofI4r{HbI, o6ocuonauHbl c ror{Kl4 3peHnfl 3aKoHoAareJlbcrBa, HayKLr 14 rIpaKTI4KI4,

xapaKTepH3yroTc.tr cHcTeMHocTbro 14 IIocneAoBaTeJlbHocTbro I43no)KeHI4t

Mareprrana. Bce Bbrrrrerr3JroxeHHoe o6ecneqnnaer BbIcoKyIo crerleHb

o6ocHonasHocrlr v AocroBepHocrr4 HayqHbIX uoloxeHIafr, BbIBoIoB Lr

p e K o M e H A alquir, c Q o p u yn I{p o B aH H bI x B A I,I c c ep raII 14 14 .

lloloxenn-a, BbrHocl4Mbre AI,IccepraHToM Ha 3atul4Ty, opl4rl4HanbHbI,

o6laAaror uayuuofi uonH:nofi, uo4po6uo apryMeHTI4poBaHbI B reKcTe

AIICCepTaIIITH.

Cne4yer rroAlepxarb rroJroxeHr4e 3, nrruocl4Moe Ha 3aIrII4Ty, B KoropoM

aBTOp O[peAenreT nprr3HaKr{ He[ouMeHoBaHHoro AoroBopa, ocHoBy €LnfopI4TMa

xnanu$zxawkr AoroBopa Kar( HerrorrMeHoBaHHoro, Aaer 4e$unuqnro

Herror4MeHoBaHHoMy AoroBopy. flpu:naKaMI4 He[oI4MeHoBaHHoro AoroBopa

Ha3BaHbr: oTcyTcTBr,re [peAycMoTpeHHofo 3aKoHoM AOTOBOpHOfO TLIIIA; OTII4TII4e

oAHoro kr3 na4oo6pasyrcrUr4x rrpr43HaKoB HanpaBneHHocrl4, IIpeAMera vlrvr

o6rerra AoroBopa; orcyrcrBr{e 3JreMeHToB rIoI4MeHoBaHHbIX AoroBopoB.



flocleAulrfr npu:uaK rro3BoJr{er orrpanr4qvrb HerIor,rMeHoBaHHbIe AoroBopbl or

cMeruaHHbIX couarueunfi. Tanofi rroAXoA Jrr4KBr4Arrpyer HeorrpeAeJreHHocrb,

ocHoBaHHylo Ha orcyrcrBrln 4e$unurlr4lr Herror4 MeH oBaHHoro AoroB opa.

3acnyxunaer BHr{MaHr4fl. no3rrrlur cor4cKareJrfl o HeoSxoAr.tMocrrr Aenoar4fl

fpaxAaHcKo-rrpaBoBbrx AofoBopoB Ha rror4MeHoBaHHbre, Herror,rMeHoBaHHbre kr

cMeIrIaHHbIe cofJIaIrIeHI4t, orpaxeHHaq B floroxeHlll4 4, nuHocHMoM Ha 3aIrII4Ty.

Teira caMbrM, KoHcrpyKurrr4 Herror4MeHoBaHHoro u cMeluaHHofo AoroBopoB

rrprr3Harorcr caMocrorrenbHbrMr{ v He3aBHcnMbrMrr. llpu oAHoBpeMenuofi

r<nanra@rzr<arrur cornarrreHufl. 14 KaK HopMarr4BHo He rrpeAycMorpeHHoro, 14 KaK

cMerrraHHoro Bo3Mo)KeH o6xoA 3aKoHa v rrcKJrroqeHr4e rIprlMeHeHI4t HopM o

AOf OB OpaX, 3JreMeHTbr KOTOpbTX BKrrOqaeT CMerrraHHOe COfJrarueHI4e.

Moxer 6rnr noJrox{r{TeJrbHo oIIeHeHo rrpeAnoxeHl4e col4cKareJrfl o6

orrpaHr4rreHkrr4 orpacneBrrx (rpaxAaHcKo-[panonux) cMeIrraHHbIX AoroBopoB or

KoMrrJreKcHnrx (uexorpacneBbrx cMerrrauHux) corJrarrreHuit, npegycMorpeHHoe B

rroJroxeHura 5, nuHocr4MoM Ha 3aIIII{Ty.

llotoxenue 8, BbrHocr4Moe Ha 3arurrry, orrpeAenf,er nocneAoBarenbHocrb

lprrMeHeHr4r HopM o6s:arerbcrBeHHoro rrpaBa K Bo3HuKaroqrrM pr3

HerroHMeHoBaHHofo AoroBopa orHorrreHu.f,Na. CreAyer corJlacl4Tbcq c reM, r{To B

rrepByro oqepeAb oTHorxeHl4t, Bo3Hr4Karoul4e r43 HerroI4MeHoBaHHbIX AOfOBOpOB,

perynr4pyrorc{ o6ulzltz [onoxeHvrflMr o6ssarerbcrBeHHoro [paBa.

llepnoovepeAHoe nprrMeHeHr,re HopM o cxoAHbrx norrMeHoBaHHbIX AoroBopax ro

aHaJrorr{r{ 3aKoHa cBoArrno 6rr r Mr{Hr4MyMy rlenecoo6pa-:Hocrb I4crIoJIb3oBaHI,It

Herror4M eH onauu ofi AoroB opH ofi xoH crpyKul{I4.

Hecvrorp s. Ha reoperr4r{ecKyro oSocuosaHHocrb I,I HayqHo-[paKTut{ecKylo

3Harrr4Mocrb rlpoBereHHofo rrccneAoBaHLrfl rlerecoo6pa3Ho orMerl4Tb pgr,

rroJroxeHr4fr , rpe6yroulr4x A o[onHureJrbHoro o 6ocs oBaHvrfl I4 rt oscHeHlrfl .

1. Anropol,r orMer{aercq neo6xoAuMocrb pa3pelxeHl,If Bonpoca o6

onpeAeJreHrzr{ xapaKrepa HopM o6ssarerbcrBeHHoro rlpaBa (c.27-30

Ar4cceprarlu[ ). He srrsrrB aer B o3p axeuwfr, irro pa3pelueHl,Ie yKa3aHHofi npo 6nevru

TIO3BOJII4T I4CKIIOI{I4Tb MHO)KCCTBO CIIOPOB 14 I4MEET CYIqECTBEHHOC 3HAIICHI4E AI'



rrpaBorrpnMeHr4Tenefi 14 yrracrHr,rKoB rpaxAaHcr(oro o6opora. MeN4y reM,

[oJraraeM, rrro perxeHr4e yxa^:aHuofi npo6rerrmr AonxcHo 6rrrr noAKperrneHo

rly6orlatvr aHiLrIr43oM HopM o6-flsarerbcrBeHHoro rrpaBa, qerefr rlx 3aKpelrrenufl, yr

[paKTrdKkr vx npr,rMeHer{u-f,. VcraHoereHr4e arpu6yron r4Mneparr.rBuocrpr B

orHorrreHnr4 or.qenbHbrx HopM o6s:arerbcrBeHHoro [paBa Bbr3oBer 3arpyAHenvrfl c

orrpeAeneHr4eM [eperrHfl HopM, KoTopbre cneAyeT rrprr3HaTb r4MnepaTI4BHbIMI4.

Kporr,re rofo, AeficrsureJrbHocrb HenorrMeHoBaHHoro AofoBopa 3aBI4cr{T or

I4MrIeparI4BHocrIr I Av.cnozurllBHocrl4 BecbMa orpaHl{qeHHoro KoJII4rrecrBa HopM

o6ulnx noroNeHufr o6rsarerbcrBeHHoro rrpaBa. Kax rlo3,uHee orMerraer

AlrccepraHT, KBa-rrr4$raxaqrar AoroBopa B KarrecrBe Herror4MeHoBaHHofo ocHoBaHa

Ha orrrvvrvv ua4oo6pa3yrorur4x rrpr43HaKoB AoroBopa. Taxurr,t o6pa:ou,

lrMrreparprBHble HopMbr o6 or.uenbHblx Br4Aax o6.ssaremcre He rIpnMeHI4MbI K

He[ouMeHoBaHHoMy AofoBopy. llocreAcrBneM HecoorBercrBl4{ ycnonuft

AoroBopa 6olsruuucrny HopM o6ulnx noroNennft o6-flsarerbcrBeHHoro npaBa

6yaer Hur{ToxHocrb raKl4x ycnonuft .

2. BHsoA Arrccepraura o6 orpaHr4rreHrrr4 HenoI4MeHoBaHHbIX AoroBopoB

KoHceHcyalrnofr MoAenbro 3aKrror{eHrlfl AoroBopa (c. 36, 37 AlrccepraIJurv)

HeAocraroqHo o6ocHoeau. [eftcrnr,rreJrbHo, peanbHat I(oHcrpyKul4t AoroBopa

Moxer 6urr ilpeAycMorpeHa roJrbr(o 3aKoHoM, oAHaKo 3aKoHoAareJIb He I4MeJI

BO3MOX{HOCTr4 rrpeIyCMOTpeTb peanbHyro KoHcTpyKIII,In 3aKJIrOqeHI4t

Herror4MeHoBaHHoro AoroBopa. Tax KaK peaJlbHafr KoHcrpyKIII4t HanpaBJIeHa Ha

3arrlrrry npaB cna6ofi cropoHbr AoroBopa, To BbIBoA o Helonycrl,IMocrl4 ee

I4CIIOJIb3OBAHI1'fl, B OTHOIIIeHT{r4 He[OI{MeHOBaHHbIX,4OfOBOpOB HeJIb3{ CrII4TaTb

O,[HO3HAIIHbIM.

3. Coucr<a:relena ycraHaBJrrrBarorcr ocHoBaHltfl HenolrMeHoBaHHocrrl

AOfOBOpa ) A Tarcr(e npr43HaKr4 Herror4MeHoBaHHofo AofoBopa (c. 55-57

Ar4cceprarlur,r). flpra 3roM cnequ$vvecKr4e rnanraSuql4pyroull4e rpI43HaKu vr

orcyTcrBr4e pefynr4poBaHrnr AofoBopa paccMaTpI4BaIoTC-s aBTopoM I{ B KarIecTBe

ocHoBaHl4fi HenouvteHoBaHHocrvr) v B KarlecrBe rIpI43HaKoB HerIoI4MeHoBaHHoro

AoroBopa, qro rpe6yer rIorcHeHI4{.



4. llpu o6ocHoBaHr4r4 ci4creMHocrr,r AoroBopHbrx KoHcrpyKqnfi anropovt

olpeAenqrorc{ rrpr43HaKn cr4creMbr AoroBopon. B Ka.IecrBe oAHoro lI3 rIpI43HaKoB

BbrAeirrercr H€urr4rrr4e cr4creMHbrx cex:efr MexAy Aor-oBopHbIMI4 KoHcrpyKIII4tMIr

(c. 94-96 Arzcceprarluu). luccepraHr BbrAeJrrer rprr Bura cnssefi: crpyKrypHble

cBfl3n, cBs3r4 cy6opauua\prpr 14 cBfl3tr KoopAlrHarluI4. Cessu KoopAHHaurII4, rlo

MHeHraIo aBTopa, nporrBn.rrrcTcr B rrpr4MeHeHr4r4 HopM o6 oAuou roI4MeHoBaHHoM

AoroBope K orHorrreHr4rM, Bo3Hr4KaroqprM r,r:4pyrofi [ol4MeHonannoft 4oroeopuoft

KoHcrpyKrluu, a raKxe B Bo3Mo)KHocrr4 3aKJltoqlrrb clueruannrrfi AoroBop.

flpe4cranrrfl,ercfl, rrro B yr(a3aHHoM cnyqae BepHee foBopnTb o cLIcreMHocrI{

p ef ynr4p o B aHr4fl I oro B opHbIX orH oIrI elr^uir..

Kpovre roro, cor4cKarenb He roBopr4T o Huuruqul4 yKa3aHHbIX cBq3efi uex4y

IIOT4MeHOBaHHbIMTT 14 HeIrOr4MeHOBaHHbrMI4 AO|OBOpaMI4, rITO, Ha HaII B3fJItA,

MorJro 6rt ycutturb rlo3r,rqr4lo o ueoSxoAuMocrll orHeceHl4-t nocJleAHux K cl4creMe

AofoBopoB.

Buecre c reM, yKa3aHHbre 3aMer{aHvrfl. Lr [o)I{eJIaHI4-[ He Brurror Ha o6ulylo

froJloxHTenbHyro oIIeHKy ArrccepTaIII4oHHoro I4CCIeAOBaHl,lfl .

OcuonHtre Hayr{Hbre pe3ynbrarbr Arlccepralll4lr AocrarorlHo IIonHo

r{3JroxeHbr n anropeSepare, ony6nrar<oBaHbr B r{erblpex crarbtx B peIIeH3I4pyeMbIX

HayqHbrx vrcgla:n:aflx, peKoMeHAoBaHHbrx BAK MunoSpHayKLr Poccnra, a rarcKe B

ABaAuarH ny6nHrcaqkrflx B r,rHbrx v3p:anr4fl4 o6cyx4aJrvrcb Ha Hay-qHbIX 14 Hayr{Ho-

rcoHSepeuIII{qx.[paKTI4rIeCKI4X

[paKTI4r{ecKoM I4CIIOJIb3OBAHI{ILI

B trlacceprarruv ilpHBoA{Tc{ cBeAeHI{t o

flonyqeHHblx aBTopoM HayrIHbIX pe3ynbTaToB 14

coAepxaTc{ peKoMeHAaurrH rro r4crroJrb3oBaHl4lo cQOpMynIIpOBaHHbIX HayrIHbIX

BbrBoAoB.

IrlsroxeHHoe rlo3Bonter cAeJlarb BbIBoA, rrro pa6ota, [peAcraBJreHHat

A.fl. Axrr,reAoBbrM, {BJl{ercrr opI4fI4HaJIbHbIM HayqHo-Knanra$nr<alluoHHblM

prccneAoBaHr4eM, BbrrroJrHeHHbrM rro aKTyanruofr TeMe, B KoropoM coAepxvrefr

pelxeHr4e 3ap.aqvr, rauerorqeff 3HarleHr,re AntI pa3BI,ITI,It HayKI,I fpaxAaHcKoro IrpaBa.

[rzccepraqrat HailvrcaHa A.-f,. AxvreAoBbIM caMocroqreJlbHo, o6laAaer

BHyTpeHHrrM eIr{HcTBOM, COAepX{r4T HOBbIe HayrIHbIe pe3ynbTaTbl I4 fIoJIOXeHI4tI,

8



BbIABI4faeMbIe AntI ny6nur{Hoff :aqurrt, vt eBttlerenbcrByer o JII4TIHoM BKnaIe

aBTOpa B HayKy. Hayvuue [oJroxeHr4s, BbrBoAbr Lr peKoMeHAa]qj/.v,

cSopnryru4poBaHHbre B [uaaeprar\prr4, o6ocHonautr, AocroBepHbr 14 o6lalaror

nayuuofi Honzguoff. Ilpe4no)KeHHbre A.,fl. AxlaeAoBbrM perxeHr4.s HayqHbrx

npo6leu apryMeHTI4poBaHbI r4 oUeHeHbr rro cpaBHeHr4ro c Apyrr4Mra rl3BecrHbrMlr

perrreHr4rMr4.

Taxuna o6paeorra, rl4cceprarlr4oHHar pa6ora AxN{eAosa A.A. Ha reMy

<HeuouueHoBaHHbre AoroBopbr B rpax{AaHcKoM npaBe Pocculr>>, [peAcraBJreHHat

Ha coI4cKaHI4e yrleHofr creneur,l KaH,4HAara roplrArrr{ecKr,rx HayK no c[equaJrbHocrr4

12.00.03, coorBercrByer rpe6onanprflM pasilera II lloroxenvrfl o rpucyxAenr4tr

yqeHbrx creneuefi (yrn. llocraHosJreHr4eM flpanurerbcrBa P@ or 24 ceutx5px

2013 r. J\|o 842), a ee aBrop AxMeAos Apcen .flpaxue4oBr4rr 3acny)Kr{Baer

rrpr4cyxleHr,rfl rzcronaofi yueuofr crerreHu Kanl.v4ara IopI4AI4r{ecKHX HayK rlo

cleur4aJrbHocrr{ 12.00.03 - rpax{AaHcKoe [paBo, rrpeAnpnHrrMareJlbcKoe rlpaBo,

ceueft soe rrpaB o, Mex{AyHapo.{Ho e rlacrH o e rlpaBo.

Hacroxruzfi or3blB lroAroroBneH AoKTopoM ropuAurrecKrrx HayK,

npo$eccoporn KarrauruancKr{M Bna4Huupou llauonuveu, o6cyxgen Lr

yrBepxAeH Ha 3ace1.aHwr4 xa$e4prr rpa)KAaHcKoro rpaBa OfEOy BIIO

<Ky6aucxnfi rocyAapcrBeHHrrft arpapuufi yHuBepcl4rer> (nporoKoJl 3acel.aHr4n

r<aSe4pu l\b 13 or 13 anpenx 2015 r.)

3ane4yrorquifi rcaQe4pofi
rpax(AaucKoro rrpaBa O|EOI/ BIIO
<Ky6aucrcufir rocyAapcrneHHrtfi
arpapHr,rfi yruunepcurer>>,

A.ro.H., npo$eccop

-L
(De4epamHoe rocyAapcrBeHHoe 6rcANeruoe

npo$ eccuoHaJ'rbHoro o6pasoeauux < Ky6aHcxIaft roc

aApec: 350044, Pocctu, r. KpacHo4ap,yn. KaluHuna, 13

Te:r.: 8 (861) 2tl.l-59-17

e-mail : vpkamQlr ambler. ru

A4pec o$uqua.:nuoro cafira B cerl4 <tr4nrepHer): http://kubsau.ru/

IIIAHCKI{I{
rrup ilauloBl{tl
d'/.14a4r'^4-tua24 4Z

AM, HAgAII bHI4Kl
jBb[@urc80q

afpapHbrr4 yH#n&8fn+oJ",l*o ' 
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llpe4ce4arenro luccepraur4oHHoro
coBera 212.239.03, ua 6ase
O|EOY BnO <Caparoncr<ax
f o cylapcTB eHH ar ropr4Ar4qecKat

aKaneMI4t))

AOr(TOpy rcpr,rAuqecKr{x HayK,

npoSeccopy O.B. I4caenxonofi

VeaxaeN{a-s OKcaHa BraAulrzponua !

OfBO)/ BIIO <Ity6ancxHft rocyAapcreeHurrfi arpapurrfi yHr4Bepcr4rer))

corJraceH Bbrcryrrarb BeAyrqefi opraunsau[efi rro Ar4cceprarlur4 AxMerosa ApceHa

-flpaxue4oBr4r{a, [percraBreuuofi Ha co[cKaHr,re y.renofi crerreHr4 KaH4rr4ara
ropr4Arlr{ecKr4x HayK rro crerlrrarrbHocrr4 12.00.03 rpaxlaHcKoe rrpaBo;

rrpeArrpr{HrrMareJrbcKoe npaBo; ceuefiuoe lpaBo; Mex{AyHapo4Hoe rracrHoe [paBa
Ha reMy <<HenouvreHoBaHHbre roroBopbl B rpa)KraHcKoM [paBe Poccutz>>.

C oo6rqaeu u eo6xoAr{Mbre cB eAeHr4r o H aur efr opraHl43 aIII4I4 :

- rroJrHoe Har4MeHoBaHr4e: @e4epanrHoe rocynapcrBeHHoe 6roANersoe
odpa:onareJrbHoe yqpexAeHr.re Bbrcrrero upo$eccraoHaJlbHoro odpazonauux
<Ky6aH cr<rzfi rocyAap crB eHHrrfi arpapurrfi yuun ep curer)) ;

- Mecro HaxolKAeHvrtr: r. Kpacuo4ap, yr. KarnHnua, 13

- KoHraKrHbre AaHHbre: 350044, r. KpacnoAep, yn. KanHHvrHa, 13; ren.:
8 ( 8 6 1 )22 I - 59 - 42; e-mail: slail@ls&sau :lu;

- crrncoK ocHoBHbrx uy6nuxaqufi opraHkrcar1:av rlo reMe Atrcceprarrr4vr'.

1. [rz4euro A.A. Koncrpyxqn-r Herror4MeHHoBaHHoro AoroBopa B

rpaxAaHcKoM [paBe ll llo.nureuaru.recxnfr cereeofi erercrpouurtfi uay.ruufr
xypHan Ky6aHcr<oro rocyAapcrBeHHoro arpapHoro yHl4Bepcrrera (HayuHuff
xypHan Ky6fAV) f3nexrpoHnnfi pecypc]. - KpacHoaap: Ky6fAy,2013. - Ns 90.

c. 1007-t024.
2. fngenxo A.A. [oronop o rroJrb3oBaHr4]r alacrn (roncrpyKrl{BHoro

srreMeHra) eerqrl lllOpucr. - 2013. - J\b 18. - C. 24-29.
3. Jlecrona IO.f. K Borrpocy o6 ocHoBaHr4{x rpn3HaHr4-s ocropl4Mblx
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