B Auccepranuonnsiii coser /1 212.239.03
npu PI'GOY BIIO «CaparoBckas
rocylapcTBEHHAs IOPHAHYECKAsI aKaJAeMHs»

OT3bIB
Ha aBTopedepaT AUCCEPTALMH HA CONCKAHUE

Y4eHOMH CTelneHH KAHAUAaTA IOPHINYECKNX HAYK

AxmegoBa Apcena fSlpaxmeoBu4a, BbINOJHEHHOM
na remy «HenoumeHnoBanusblie 10roBopsl B rpaxianckom npase Poceuny,
no cneuuaabuocTu 12.00.03: rpaxaanckoe npaso,
npeAnpHHUMATEIbLCKOE NIPaBo, ceMeiinoe npaso,
MeJKIyHAPOJAHOE YacTHOe NPAaBo

00 akTyaJIbHOCTH TeMbI HCCJIEJ0BAHMSI.

ABrop  oOpaTmiicsi K  HMCCIEJOBAHUIO  INpoOJeMbl,  OTHOCSIIEHCS B
LUBUJIMCTUYECKONW HayKe K OJHOM M3 BecbMa AMCKyccHOHHBIX. [IpobGnema cymiecrsa
HEeIIOMMEHOBAHHBIX  JOTOBOPOB  OIpeJessieTcsl IOCTOSHHBIM HX  OOHOBJICHHUEM,
[I0SIBJICHUEM HOBBIX COIJIAIIEHHUHA C Yy4Ye€TOM HAy4YHO-TEXHUYECKOrO pa3BUTHs, 3a
KOTOPBIM YaCTeHBbKO «HE yCIIeBaeT» 3aKOHOJaTellb M He Ipejiaraer Ha Onmkaifiiee
Oyay1iee 10roBOpHBIE MOJIEIIH, a/IEKBAaTHBIE IIpOrpeccy.

YcMoTpeHne Y4YacTHHMKOB TAaKUX COIVIAIEHHMN JIOJDKHO OTBeYaTbh OOIUM
ITOJIOXKEHUSIM 3aKOHHOCTH, J00POCOBECTHOCTH M pasyMHOCTH. HecMoTps Ha Haimudue
MHOKECTBA TEOPETUYECKUX U3BICKAHMN 10 YKa3aHHOH MpoOiieMaTHKe aBTOP UCCIEAyeT
acIeKThl, elle He M3y4YeHHbIe, MO0 pacCMOTpPEHHbIE HApsAAy C APYIMMH B KadecTBE
COITyTCTBYIOLIMX.

[IpaBonpuMeHUTEIbHASL TPaKTHKa CBUAETEJILCTBYeT O TOM, 4YTO Y CYJIOB
OTCYTCTBYET eQuHOoOpa3ue B NMpaBOBOM KBaTU(UKAUHU M0JI0OHBIX 10rOBOPOB. A 3TO
HEraTHBHO CKA3bIBAETCS KaK Ha IpaBax YYaCTHUKOB HEIIOMMEHOBAHHBIX JIOTOBOPOB, TaK
1 Ha cTaOUIBHOCTH U 3(P(HEKTUBHOCTH UMYILIECTBEHHOI0O 000pOTa.

Hay4uHoe oOCMBICIIEHHE Ha3BaHHBIX MpPoOOJIeM JIMKTYeTCs OO0BEKTHBHBIMY
npuyuHaMu. V3JI0)KeHHOe II03BOJISET CJeslaTh BbIBOJ 00 aKTyaJlbHOCTU TEMB

AUCCEPTALIHHU.



O crenenn 060CHOBAHHOCTH BBIBOJOB M IMOJIOKEHHH, chOPMYIHPOBAHHDIX B

AHCCEPTALIHH, HX JOCTOBEPHOCTH H llay‘lHOﬁ HOBH3HEC.

B nanHoM quccepTalMOHHOM HCCIE0BaHMM, CY/s 110 €ro aBropedepary, aBTop
BeCbMa O00OCHOBAHHO C(OPMYIMPOBAl TEOPHUIO HENOMMEHOBAHHBIX JIOTOBOPOB,
OIIpEeIeINl KpUTEPHH, MO3BoOJItoIIMe AuddepeHupoBaTh 3Ty IPyIILy coryamenuii. B
padoTe MpencTaBIeHsl IPU3HAKYA TaKOro BH/a OTHOIICHHUH, UX OTJIIMYHME OT CMEIIaHHbIX
1 IIOUMEHOBAHHBIX.

BEIBOJIBI M IIOJIOKEHHUS, CACIaHHbIE B IUCCEPTALMH, SBISIFOTCS [TOCTOBEPHBIMH, O
4YeM CBHUIECTEIIbCTBYET WHTETPUPOBAHHBIM MOJAXO0J, MCIIOJIB3YyEMbIH aBTOPOM; B OCHOBY
BLIBOJIOB  IIOJIOKEHBI TEOPETHYECKHE U3bICKaHHWS 10 IIpoljiemMe, IOJIOKEHHS
3aKOHO/IaTeJIbCTBA U Pe3yJIbTaThl CyAeOHON MPAKTHKH.

O Hay4YHOM HOBH3HE CBH/IETEILCTBYIOT BHIHECEHHBIE HA 3AIIUTY MOJIOKEHHS.

Henp3ss He cormacutbesi ¢ aBTOpPOM O TOM, YTO JIE€WCTBUTENHLHOCTH
HETIOMMEHOBAHHOIO JIOrOBOpa 3aBHUCHUT OT XapakTepa HOPMBI 0053aTeIbCTBEHHOIO
npaBa (M. 2 IOJIOXKEHWM, BBIHECEHHBIX Ha 3amuTy, cTp. 10), IpHHLIHKI CBOOOBI
3aKpeIUIAeT BO3MOXKHOCTb 3aKIIIOYEHHUS HENPEeIyCMOTPEHHBIX 3aKOHOIaTeIbCTBOM
aoroopoB (1. 1 momoxenu#, ctp. 10). BriosHe 0G0CHOBaHHBIMHU SIBISIOTCS BBIBOJIbI
aBTOpa O IpU3HAKaX HEIOMMEHOBAHHBIX JIOTOBOPOB, UX IMOHSTUU M Kilaccu(ukamuu (Ii.
3,4 nonoxenu#, crp. 11-12). 3acinyxuBaeT BHUMaHUS U MOIAEPIKKH IMPEACTABIEHHOE B
padoTe oIpe/ie/IeHue CUCTEMBI JOTOBOPOB (11. 7, cTp. 12).

BMecte ¢ TeM, HaM MpeACTaBISETCS, YTO aBTOP, KPUTUKYS HEIOCTATKU B
NEesTeIbHOCTH CYZIOB, B NI. 8 ¥ 9 moyiokeHH#, BEIHECEHHBIX HA 3aLUTY, JOIYCKAeT
HEOJHO3HAYHbIE CY)KIEHHUs, KOTOpble HUKAK HE MOBBICAT 3(()EKTUBHOCTH CYJIEHCKOTO
YCMOTpPEHHUSI.

HayuHble pe3ynbTarsl, JOCTUTHYTbIE aBTOPOM, UMEIOT 3HAUYEHHE KaK JUIS HAyKH,
TaK U JJIs IPaKTUKH.

BeiBoa: auccepranusi orBevaer TpeboBaHusiM ab3ana 2 n. 9 Ilomoxkenus o

NPUCYKACHUHU YYEHBIX CTEIIEHEH, YTBEPXKISHHOIo nnoctanosjaeHnueM Ilpasurenscrtea PO

or 24.09.2013r. Ne 842, sBnsercs Hay4yHO-KBATU(DUKALMOHHON padOTOH, B KOTOPOM



COJIEPIKUTCS PeIleHne 3a7a4yd, UMEIOIel 3HaYeHHe Uil HayKu IPaKaHCKOro IIpasa, a
ee aBTOp — AxMenoB ApceH SIpaxMeIOBMY, 3aCIyKMBA€T IPHCYKICHHUS YYCHOH
CTEINeHH KaH/[WaTa IOpUIMYeCKUX Hayk mo crenmanbHocTd 12.00.03 — rpaxpanckoe
IIpaBo, TPeINPUHUMATENIBLCKOE I[PaBO, CEMEHHOE IpaBo, MEXIYHApOAHOE 4YacTHOC

paso.

J1.10.H., mpodeccop, mpodeccop kadeapsl rpaxkIaHCKOro npasa

OI'BOY BIIO «Poccuiickas npaBoBas aKaaeMus

MunucTepcTBa IocTULuu PO»,

Yuenslii cekpeTapb HaydHO-KOHCYIBTATUBHOTO COBETA

pd MOCKOBCKOM I'OPOZICKOM CyZie, Cy/bsi B OTCTaBKe 10.®. becrniaiios

FOpuit ®enoposuy becnanos

Anpec: 107076, r.Mocksa, yi1. Boropozackuii Bai, 1. 8,
371eKTpOoHHas modra: nksmgs@mail.ru
ten.: 8-495-533-83-72
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O13bIB
Ha aBTOopedepar AUCCEPTALHUH
AxmeaoBa Apcena flpaxmenoBuua
«HenouMeHoOBaHHbIE 10r0OBOPbI B rpazkaaHCcKoOM npase Poccuun»,
NpeACTaB/JIeHHOH HA COUCKAHHEe YYeHOH CTeleHH
KAHAM/AAaTa IPHAHYECKHX HAYK MO CNEeUHATBbHOCTH —
12.00.03 — rpazxkaaHcKoe npaso; npeAnpuHUMaTENbCKOe PaBo; ceMenHoe
NpaBo; MeKAYHAPO/JAHOE YaCTHOE MPaBo

M30panHass aBTOPOM TeMa MCClIe0BaHUsl OCOOEHHO aKTyajlbHa Ha (oHe
MOJIEPHHU3ALMHU IPAKIAHCKOIO 3aKOHOAATe/IbCTBA B LEJAOM U 0053aTe/IbCTBEHHOTO
npaBa B 4acTHOCTU. (OOOCHOBaHME MOJAXOAOB K pEUIEHHIO MpoOJeMbl
HENOMMEHOBAHHbIX  JOrOBOPOB B  IpaXkJAaHCKOM 1ipaBe Poccuum  BHecer
CYLLECTBEHHbI BKJAA B OINpPEAEJIeHHOCTh [PAaBOBOrO pPEryJlMpOBaHUS B ITOU
chepe U MO3BOJIUT ydyacTHHKaM 0oOOpoTa B 0oJjiee MOJHOM 00BbEeMEe HCIOJIb30BaAThH
MpeJOCTaBJIEHHbIE  3aKOHOAATEJIbCTBOM  BO3MOXKHOCTH  CaMOPETryJIMPOBAHUS
JIOTOBOPHBIX OTHOIUEHHUH, YTO HECOMHEHHO MOJIOKHUTEIIBHO CKAXETCs HA pa3BUTUU
YKOHOMUKHU B LIEJIOM.

[Ipu omnpeneneHUH CTENEHU HAay4dHOM pa3pabOTaHHOCTU HCCIIeIOBAHUS
HE00X0/IMMO MPUHMUMATh BO BHUMaHME, YTO HE MPOBOAMIIOCH INCCEPTALUMOHHBIX U
MOHOTpaUUECKUX HCCICA0BaHUM, KOTOpble Obl paccMaTpuBald  UHCTUTYT
HEMOMMEHOBAHHbBIX JOTOBOPOB KaK KOMINJIEKCHBIM 3JIEMEHT CUCTEMBI JOTOBOPHOTO
npaBa, a Takke OOOCHOBBIBAJM  KPUTEPUHM, C  TOMOLUBIO  KOTOPBIX
HEMIOMMEHOBAHHbIE  JIOTOBOPbl  OTTPAHUYUBAIUCE  OT  ITOMMEHOBAHHBIX B
3aKOHO/IATENILCTBE, B TOM 00bEeMe U CO/ICP)KaHUU, KAK B IIPEACTaBIeHHON padore.

MeTtopojoruueckas, TeopeTuueckas, HOPMaTHUBHAs W OMIIMpUYECKast
OCHOBBI UCCJIE0BAaHUsI 0003HAUEHbl U PACKPBITHI J0CTATOYHO IOJIHO.

OOBEKT M MpeaMeT HMCCe/0BaHUsl 4YeTKO onpezeieHbl. ABTopedepar H
JMccepTalys TMO3BOJISIIOT MOATBEPAUTb JOCTHIXKEHUE LeJd W pelIeHWe 3a1a4
MCCIIe/I0BAHMS,

Jluccepraums  AxmenoBa A, mnpexacrasiser  co0OM  KOMILIEKCHOE
Hcce/l0BaHue  JOKTPUHAJIBHBIX M [PAKTUYECKUX [po0JieM, CBA3aHHBIX C

beHKllHOHHpOBaHHe HENMOMMEHOBAHHBIX JOI'OBOPOB, KOTOPOEC IMO3BOJIMJIIO aBTOPY



copMHpOBAaTh LEJIOCTHOE TEOPeTHYECKOe TMpeAcTaBieHue 00 YyKa3aHHOM
[PABOBOM SIBJIEHMH, YTO OblJIO BIEpPBblE OCYLIECTBIEHO B HAayKe I'Pa)JIaHCKOIo
rnpasa.

Hay4nast HOBH3Ha paboThl 00yclIOBIEHA MOCTAHOBKOM caMOl MpoGieMsl,
IeJIBI0 M 3aJayaMd MCCJIe/IOBaHHUs, a TaK)Ke IOJOXKEHHUSIMU, BHIHOCUMBIMU Ha
3alLUTY.

ChenaHHble  aBTOPOM  BbIBOJbI W INPEMAJOKEHHsl, COJepKalldecss B
Juccepraiu, 00J1a/laloT J10CTaTOYHOH O00OCHOBAHHOCTBIO W JIOCTOBEPHOCTHIO,
CBU/ICTEJILCTBYIOT O JINYHOM BKJIaJle aBTOPA B IPaK/1aHCKO-IPABOBYIO HAYKY.

K HeCOMHEHHBIM AOCTOMHCTBAM MpPENCTaBIEHHONW paboThl MOKHO OTHECTH
CJICTYIOIINE BBIBOJBI U MIOJIOKEHUS!, BHIHOCUMbIE Ha 3aIlHUTY:

l) llpusHakamMu HENMOMMEHOBAHHBIX JOTFOBOPOB SIBJISIOTCS: BO-TEPBLIX,
OTCYTCTBHE MPEIYyCMOTPEHHOINO 3aKOHOM JIOTOBOPHOI'O  THIA; BO-BTOPBIX,
crieqpryecKkue KBalH(DUUUPYIOIIKWE MPU3HAKK JOTOBOpA, a MMEHHO: OTJIMYUE
XOTs Obl OJJHOTO M3 KBAIU(ULUPYIOLMX TPU3HAKOB HAMPABIEHHOCTH, IPeAMETA U
00beKTa A0roBopa OT AHAJOIMYHBIX MPU3HAKOB MOMMEHOBAHHBIX I0IOBOPOB; B-
TPETBUX, OTCYTCTBHE B HEM DJIEMEHTOB [IOMMEHOBAHHBIX JIOMOBOPOB; MPU HATUYUU
TaKMX DJEMEHTOB JOroBOp clleyeT KBaJU(ULUUPOBATH KaK CMELIAHHBIM.
OrpuuaTe/bHBIi  OTBET HAa BOINPOC O COOTBETCTBUM  KBATH(UIMPYIOIIMX
[IPU3HAKOB JIOFOBOpa AHAJOIMYHbIM I[IPU3HAKAM CXOJHBIX [TOMMEHOBAHHBIX
JIOTOBOPOB ~ ABJISETCS OCHOBAHMEM HEraTMBHOM  KBalM(UKAUUMK J0roBopa
OTHOCHUTEJIbHO 3aKOHO/IATeJIbHO  OMpeJIeJIeHHOH CUCTEMbl  JIOTOBOPOB
rpaxaaHckoro nmnpasa. Ha HeoOXO0AMMOCTH BbIICNEHHS COOTBETCTBYHOLIMX
MPU3HAKOB M BO3MOXKHOCTb MX HCIIOJIb30BaHUS MMPU aHAIU3€ HEMOWMEHOBAHHOIO
aorosopa Axmenos A.fl. ykaspiBaer B [losoxxenun Ne3, BLIHOCMMOM Ha 3aLUTY
(ctpanuua 10-11 aBropedepara).

2) 3acinyKUBaeT MOJIOKUTEILHON OUEHKH YTBEPXK/IEHUE aBTOpa O TOM, YTO
HEMOMMEHOBAHHbIM M CMEUIAHHbIM  JIOTOBOPBI  SIBJISIIOTCS  HE3aBUCHUMBIMHU
KOHCTPYKLMSIMU, KaxJass U3 KOTOPbIX XapaKTepU3yeTCs ONpeaeeHHbBIMU

[TPU3HAKAMH. I_lpl/l 9TOM, aBTOp ClHpaBEAJIMBO YKa3bIBAa€T Ha TO, HYTO




HEeTOMMEHOBAHHBIH JOrOBOpP MOXKET ObITh TOJIBKO YHUTapHbIM. COOTBETCTBYOLIAs
nosuuus orpakeHa AxmenosbiM A.S. B ITonoxennu Ne4, BBIHOCHMOM Ha 3alIUTY
(ctpanuua 11 aBropedepara).

3) CnexnyeT noaaepxaTb aBTOpa B OTHOLIEHHM MPEUIOKEHHOIO TMOpsiiKa
[pUMEeHeHHs K HeMOMMEHOBAHHBIM J10r0BOpPaM HOPM 00s3aTe/IbCTBEHHOTO Mpasa.
B BblHOCMMOM Ha 3ammty [Tonoxennu Ne® (ctpanuua 13 apropedepara) AXMe/10B
A5l yKka3bIBaeT, YTO HENOMMEHOBAHHbIC JOrOBOPbI B IEPBYIO OYepPe/ib AOJIKHBI
peryJIMpoBaThCsi OOIIMMK MOJOKEHUSAMKM 00513aTe/IbCTBEHHOIO MpaBa. Hopwmsl o
CXOJIHBIX JIOrOBOpax IPUMEHSIIOTCS K HEIOMMEHOBAHHbIM  10roBOpam, 3a
HCKJIOUEHUEM JOrOBOPOB ¢ HEU3BECTHON rpak1aHCKOMY paBy
HATPABIEHHOCTHIO, [0 AHAIOTUH, €C/IM OOLIMX MOIOKEHUHU 00513aTEILCTBEHHOTO
[paBa HeJ0CTaTOYHO Ul PEryJIMpOBaHUS OTHOIICHHUS.

COOTBETCTBYIOIMI  BbIBOJ ~ aBTOPa  COOTHOCHTCSL € MO3HLMEH,
npeioskenHo B Konuenuuu, onoOpentoi CoBeToM MpH [lpesunente PO mo
KOIU(UKALIMK W COBEPLICHCTBOBAHWIO TPAXIAHCKOro  3aKOHOAATEIbCTBA 7
okTsi0ps 2009 roxa, a Takke ¢ conepxkanneM dDenepaqbHOroO 3aKOHA OT 8 mapra
2015r. No42-d3 «O BHECEHWM HW3MEHEHWH B 4acTb MepByro [ paxaaHckoro
konekca Poccutickoit denepalnmny».

B 1o e Bpemsi, Onpejessis MECTO HENOWMEHOBAHHBIX JOroBOPOB B
knaccuPUKalMK [0 KPUTEPUIO HANPABJIEHHOCTH pe3yabTara (J0roBopbl Ha
[epejauy MMyIIECTBa B COOCTBEHHOCTh, B MOJIb30BAHKE, JIOrOBOPbI HA OKa3aHWE
ycIyr M T.JI.), aBTOPOM HEe HCCJIe/0BaH BONPOC O BO3MOXHOM  MECTE
paccMaTpUBaeMoOro MpaBOBOTO  SIBICHMS B CHUCTEME KiaccuUKaLUUK  BCEX
JIOrOBOPOB MO TpPU3HAKY pe3yibTara Ha 00s3aTebCTBA MO  MPHIOKCHUIO
MAaKCHMAJIBHBIX YCHIHMH M 00513aTeILCTB 110 JOCTHKEHHIO PE3yibTaTa, a TAKXKE O
HOCJIE/ICTBUAX  OTHECEHMS KOHKPETHOrO0  HENMOWMEHOBAHHOrO  J0rosopa K
COOTBETCTBYIOLIENH  KJIACCU(PUKAUMOHHOW  rpynire. BoipaboTka  KpUTEpHEB
OTHECeHUs] HeMIOMMEHOBAHHOTO 10M0OBOPa K TOH MJIM MHOM rpyIine KpainHe BaXHO C
MPAaKTMUECKOW TOYKM 3peHMs JUls TOCJIEyIOUEro perieHns Borpoca o

3aKJIFOUEHHOCTHU A0TroBOpa, UCIIOJIHEHHK A 00s13aTesIbCTBA M TOJIKOBaHUS 10IrOBOpa, a



TaKKe CyJAeOHOMN 3alUMThl HEMOMMEHOBAHHbIX JIOFTOBOPOB Kak TakoBoM. Ha naHHoe
00CTOSITE/ILCTBO oOpalueHo BHUMaHUE B [TpoekTe KOHLIETILUU
COBEPLUEHCTBOBAHKWA OOLLIMX MOJIOKEHUH 00s13aTebCcTBEHHOro rpasa Poccuu,
pekomenaoBaHHbli  Coserom npu [lpesupenre PO no xoaudukauuu u
COBEPLUECHCTBOBAHUIO TI'PAXKIAHCKOIO 3aKOHOAATENbCTBA coriacHo [IpoTokona
No66 ot 26 suBaps 2009r.

B pamkax Hay4yHOW JMCKYCCHMM TaKXe€ WHTEPECHbIM [peACTaB/IseTCs
JIOTIOJIHUTEJIBHOE  MOSICHEHUE  COMCKaresss  OTHOCHUTEJbHO  COOTBETCTBMS
JICHCTBYIOIIEMY 3aKOHOJIATEILCTBY COIVIAUEHUM, [PUBEJCHHBIX MM B KayeCTBE
[MpUMepa BO3MOXKHBIX HEITOMMEHOBAHHBIX JIMOO CMELIAHHBIX JIOTOBOPOB, @ UMEHHO
— paMOYHbIA JIOTOBOp (/10 COIIACOBAaHHsI «OTKPBITBIX» YCIOBHH), OINLIMOHHBLIN
JIOrOBOp, corjiamieHue 00 odecreyuTe/IbHON nepeaaye npaBa COOCTBEHHOCTH.

B kadectBe TeMbl I OOCYXAECHHUSI W JaJbHEHWIIEr0 HCCJIeI0BaHMUS
[MOCTaBJCHHON MpPOOJEMATHUKH BO3MOKHO OBLIO Takke OCTAaHOBHUThCS Ha
MMEIOLLEHCs B JIMTEpPAType TOUYKE 3PEHUsl O TOM, YTO B Ciyyae, ec/id peyb UAET O
npuoOpereHun npasa codctBeHHOCTH (1.1, 2 ¢1.218 'K P®D), HenonmeHOBaHHbIE
JIOrOBOPbI BOOOIIE UCKIIOUatoTcs. JlaHHOe CyKAeHUe OCHOBBIBAETCS HA TOM, YTO
MpaBO COOCTBEHHOCTH KakK MPaBO adCOIIOTHOE JOJKHO BO3HUKATh U3 OCHOBAHUH,
M3BECTHBIX JIIOOBIM TPETbUM JIMIIAM UMEHHO KaK OCHOBAaHMWs BO3HUKHOBEHHUSI IIpaBa
coOcTBeHHOCTH. COOTBETCTBYIOLIEH MO3UIIUM TTpuepxkuBaercs CxioBckuid K. M.

M3i105)keHHBIE 3aMeYaHMsl HOCST JIMCKYCCHMOHHBIM XapakKTep, He CHMXKAKT
LIEHHOCTH JIUCCEPTAllMU, KOTOpas Ipe/ICTaBiiseT COOOH Cepbe3HyK Hay4dHYIO
paboTy, HAMTMCAHHYIO HA aKTyaJbHYIO T€MY, UMEIOILYI0 OOJbIIOE TeOpEeTUYECKOoe
3HAYEHMUE.

OueBH/IeH JIMYHbBIA BKJIaJ aBTOpa B TEOPETHYECKYIO pa3pabOTKy BONPOCOB
(YHKIIMOHUPOBAHUS MHCTUTYTa HEMIOMMEHOBAHHBIX J0roBopoB. IIpennoxenus u
BBIBOJIbI, CAETaHHBIE B JUCCEPTALUU, UMEIOT U MPAKTUYECKOE 3HAYEHHUE.

Crtpykrypa paboTbl XapaKTepu3yeTcs [10CeA0BaATE/IbHBIM H3/10KEHHEM

MaTepHalia " JIOTUYECKOM NpOAYMAaHHOCTLIO.




AKTYaJIbHOCTb, 00OCHOBAHHOCTb, JOCTOBEPHOCTb, HOBH3HA
JIMCCEPTALMOHHON ~ pabdOTbl M ee  [0JIHOE  COOTBETCTBHE  TPeOOBAHUSM,
MPEABSABIAEMBIM B HACTOsIlee BpeMs K JAUCCEPTALMsIM, TpeACTaBiIseMbIM Ha
COMCKAaHME Y4YEeHOH CTENEeHW KaHIuJaTa IOPUAMYECKMX HayK pasgenoM I
[lonoxkeHus © NpUCYkKAEHUHM YyueHbIX CTeneHed (YTB. IOCTAHOBJIEHHEM
[lpaBuresnbcTBa PO ot 24 cenrsabpst 2013 r. Ne 842)., no3BosisioOT KOHCTaTUPOBATh,
4TO  aBTOp JauccepTaumMu, AxmeloB ApceH SIpaxmenoBud, 3aciyKHBaeT
[PUCYIK/ICHHs CTEINCHW KaH/JWJaTa HOPUAMYECKUX HAyK [0 CleLHaJIbHOCTH
12.00.03 — rpaxianckoe 1paBo; npe/lpuHUMaTeIbckoe NpaBo; ceMelHoe [paBso;
MEKIYHAapOAHOE YaCTHOE MpaBo.

OT3bIB MOArOTOBIEH K.}0.H., JOUEHTOM Kadeapbl Ipa)aaHCKOro [pasa
WMucruryra npasa bawl'V I'nmanpucinamosoii Oneceit PamuibeBHol, 06cyxaeH u
YTBEP)KIEH Ha 3acelaHuu Kadeapbl rpaxaaHckoro npasa MucTuTyTa npasa
(esiepaibHOrO rocy1apcTBEHHOrO OHOPKETHOTO 00pa30BaTeIbHOIO YUPEXKACHHUSI
BBICLLIETO  MPOdeccHoHanbHoro obpasoBanus «ballKUpCKuii rocyaapcTBeHHbIH

YHHBEpCUTET» (MPOTOKOJI 3aceaanus Kapeapsl No 8 ot «24» anpens 2015r.)

3asenyomas kadgeapoi rpaxaaHcKoro npasa
Uucruryra npaBa ®eaepaibHoro
rocy1apCcTBEHHOro 0K0/I’KETHOI 0
00pa30BaTEJIbHOIO Y4pesK1eHHUs BbICLLIEro
npogeccHoHaNILHOro 00pa3oBaHus
«bamKknpcekuii rocyaperBeHHbIi
YHUBEPCUTET»,

JOKTOP WPHAHYECKHX HAYK, npodeccop
Pecnyboainka bamkoprocran

450076, r. Yda, ya. 3. Baauau, 1. 32

Tes1.: (347) 229-96-16

e-mail: rector@bsunet.r W
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OT3bIB
o0 aBropedepaTre aucceprauuu AxmenoBa Apcena SpaxmenosBuua
«HenonMeHoBaHHbIE  NOroBopbl B  rpaxaanckom mnpase Poccuny,
NpeJCTAB/JICHHOH HAa COHCKAHHE Y4YeHOH cTeleHHM KaHAHJaTa HPHIAHYECKHX

HayK no CrNeuHaJIbHOCTH 12.00.03 - rpaxaaHcKoe npaBo;
NpeaNnpHHUMATE/IbCKOE MPaBo; ceMeHHOe IPaBo; MeNIYHApOJHOe YacTHOoe
npaBo — B JAucceprauMoHHbId coBer [I-212.239.03 npu PeaepajbHOM

rocyJjapCcrBeHHOM O10IPKETHOM 06pa3OBaTEJIbHOM YupexaeHud BbICIIEro
HpO(pECCHOHaﬂbHOI‘O 06pa3OBaHHH «CapaTOchaﬂ rocyjapcrseHHas
OpuanyecKas akajJjeMHI»

WccnenoBaHue HENMOMMEHOBAHHBIX JOMOBOPOB MMeeT OOJIblIoe 3HaYeHue Iis
IOpUIYecKod Hayku U npaktukd. CoBpeMeHHas OPUCIPYIEHLUsS HYXKAAeTcs B
IIPaBOBBIX CPE/ACTBAX, OOECHEeUMBAIOILMX BO3MOXHOCTh YJOBJIETBOPSTh BHOBb
MOSBJISIOIIMECS TOTPEOHOCTH IPaykIaHCKOro 000poTa, OHUM U3 KOTOPBIX SIBIISETCA
TaK Ha3bIBaeMbI HEIIOMMEHOBAaHHBIA noroBop. B cyneOHON mpakTuke Bee wyallle
BCTPEYAIOTCS CIIOPBI, BO3HUKAIOIIHE K3 TaKUX J[OrOBOPOB, OJHAKO B Hayke
IPaXIaHCKOro IpaBa HeIIOMMEHOBaHHbIE JIOTOBOPBI U3y4YEHbl HEJOCTATOYHO II0JIHO.
BBumy 3TOr0 BBIOOp TEMBI MCCIIEOBAHUS 3aCITy)KUBAaeT O€3yCNOBHOU IMOIIEPIKKH,
ee aKTyaJIbHOCTh He BBI3bIBAET COMHEHWH.

PesynbTaThl MCCe0BaHUs PECTABIEHBI B BU/IE BBIHECEHHBIX Ha ITyOINYHYIO
3aIUTY 9 TEOPETHYECKUX MONOKEHUH, OTBEHAIOIIUX KPUTEPUSIM HayYHOU HOBHU3HBI,
000CHOBaHHOCTH, IOCTOBEPHOCTH U CHCTEMHOCTH.

ABTOp ylenua JOJDKHOEe BHUMaHME KaTeropualbHOMY ammapary — B pabore
chopMyITHpOBaHBEl ~ aBTOpPCKUe  JedUHHULUM  HENOMMEHOBAaHHOTO  JOroBOpa,
CMEIIIaHHOTO JIOTOBOPa, CHCTEMBI JOIOBOPOB, KOTOPBIE MOTIYT OBITH OLEHEHbI
MIOJIOXKUTEBHO.

[IpencraBisier WHTEpeC BBIBOA O [IWHAMMYHOCTH CHCTEMBI AOrOBOPOB U
BKITIOUEHHWU B HEE HEIIOMMEHOBAHHBIX /IOI'OBOPOB, CUCTEMATHYECKH MCIIONb3YEMBbIX
B rpaxkaaHckoM obGopote. Henb3si He cOTnacuThes ¢ yTBEP)KICHUEM aBTOpPa O TOM,
YTO  HEMOMMEHOBAaHHBIE  JOrOBOPhI  He  00pa3yloT  CaMOCTOSTEeNbHOMN

KJIacCU(UKAIIMOHHOM rPyNIBl B CUCTEME JJOTOBOPOB.



[IpencraBisier 3acimyXMBalOIlMM  BHHUMaHHUs IIpeUIOXKEHHEe aBTopa O
BO3MOJXHOCTU B HUCKIIFOYMTENBHBIX CIIy4dasxX OIPe/elNiiTh CYIIEeCTBEeHHBbIE YCIIOBUS
HEMOMMEHOBAaHHOIO [I0roBopa IO aHaJlorMM 3akoHa. JlelcTBUTENBHO, B CHIY
Crelu(pUKA HEIOMMEHOBAHHOIO0 JO0roBopa IpUMEHEHHWe K HeMy IOJIOKeHUN
nyHkTa 3 cratbu 424 'K P® MoXeT oka3arbCsi BeCbMa 3aTpy AHUTEIIBHBIM, [103TOMY
JIUCCEPTaHT OTHOCUT K CYIIECTBEHHBIM YCIOBHSM HEINOMMEHOBAaHHOIO J0roBOpa
yCIIOBHE O IIeHe.

BMmecTe ¢ TeM, HEKOTOpBIE TIOJIOXKEHUsI PabOTHI SBISIFOTCS HETOYHBIMH JIHOO
TpeOyroT Oosee 1eTaqbHOro 000CHOBAHUS.

1. Hcnonv3oseanue Kkpumepus «HANPAGAEHHOCMb) 0114 OUEHKU 002060pa 6
Kayecmee HenOUMEHOBAHHO20 (cmp. 9 asmopeghepama) mpebyem pacuiupoexu
3HAYEHUA COOMEEMCMEYIOuell KAMe2opuu 6 pamMKax agmopcKou KOHUenyuu.

[To aBTOpedepary TpyAHO CyAUTH O TOM HAcKOIbKO OOOCHOBAaHO
HCIIOJB30BaHUE XapPaKTEPUCTUKHM HAIIPaBIEHHOCTU Hapsay C MPeJMEeTOM JOroBopa
I OLIEHKH Tpa)KAaHCKO-IIPaBOBBIX COIVIALIEHHH, MOCKOIBKY IO IEePBBIM MOKHO
IIOHUMAaTh, MO CYTH, YTO YroJHO. BoO BCAKOM clydae, caM 3aKOHOJATelb He
OMepUpyeT JaHHBIM TepMHMHOM B oOIIed yacTH 00s13aTeabCTBEHHOIO IIpaBa, a 3TO
nmokasaresipHo. [lonarato, 4To seranu3anus MpaBUJia O HANPABIEHHOCTH JOr0BOpa
KaKk KpUTEPHM €ero OTHECEHHS K YHCIy HelOMMEHOBaHHBIX He Oyzer
CIOCOOCTBOBATH IIPABONPUMEHEHHIO, IOCKOJBKY 3aKOHOAATENbHOI0 YTOYHEHUS
camo¥ «HAarpaBIeHHOCTU» CeNaTh He y1acTcs.

2. IOpuanyeckas TeXHHKa KOHCTPYHPOBaHHS npaBHJI
00si3aTeILCTBEHHOr0 mNpaBa OyaeT H3/IHIIHE CJI0XKHOH, a CaMH MNpaBHJa —
rPOMO3IKH NPH YCTAHOBJIEHHH JIEraJbHOI0 yYKa3aHUsi HAa [IMCINO3HTHBHOCTH
HOpPM 00s13aTe/IbeTBeHHOro npasa (cTp. 10 aBTopedepara).

3aKpeIUIeHHbIH B akTe O(QUIMaIbHOrO TOJIKOBaHUS mpaBa — [locTaHoBieHUM
ITnenyma Briciiero Apb6utpaxuoro Cyna Poccuiickoit ®@enepaunu or 14 mapra
2014 r. Ne 16 «O cBoboze noroBopa u ee mnpejenax» — MHOro(aKkTOPHBIN MOJXOM K
OLIEHKE TPaXXIAHCKO-TIPABOBONH HOPMbI KAaK HMMIIEPATUBHOW WM JAUCIO3UTHUBHOU

SABJIACTCA  B3BCHICHHBIM, rHOKMM M II03BOJISIET O00ecmedyuTbh COOTBETCTBHE



TOJIKOBaHUSI HOPMbI YPOBHIO Pa3BUTHUSI SKOHOMUYECKUX OTHOILEHUH. Y CTAaHOBJICHUE
o0miero mpasuia O JUCIO3UTHBHOCTH HOPM, KOTZa pedyb uieT 00 obs3aTenbcTBax
BHEIOOBOPHOI'O XapakTepa, TeM 0oJiee JUILIEHO KaKOro-JIn0o CMBICHIA, TOCKOJIBKY
VX 3HAYUTEIbHAS YacTh HECET OXPaHUTENIbHYIO QyHKIIHIO.

3. OTHeceHHe K YMCJIe HENMOMMEHOBAHHBIX /I0rOBOPOB TaK HAa3bIBaeMBbIX
paMo4HbIX 10roBopoB (cTp.21 aBTopedepara) MeTOA0JOTHYECKH HEBEPHO,
NOCKO/JIbKY PAMOYHBIH 10roBop caM no cede He 00OpasyeT npaB U o0s3aHHOCTEH
B OTPbIBe OT JONOJHHTENbHBLIX 00CTOATENbLCTB  (A0MOJHHTEIbHBIX
corJiallieHuii, 3asiBOK H T.II.).

Penenuus 3aKkOHOZATENBCTBOM 3KOHOMUYECKMX TEPMUHOB U SIBIIGHUH HeE
Bcerga siBisiercss OmaroM. Ha Mot B3riisif, MpUMepoOM TaKOro He OYEHb yJadHOI'0
3aMMCTBOBaHUS sBisercs BBeldeHue B crpykrypy ['K P® moBoi cr. 429.1
«Pamounblli noroBop». B Hell moa JOroBOpOM ¢ OTKPBITBIMH YCIOBUSIMH
MOHUMAETCS «IOTOBOP, ONpeAeNnsdlonui obume ycloBUs 00s3aTeIbCTBEHHBIX
B3aMMOOTHOILEHUN CTOPOH, KOTOPBIE MOTYT OBITh KOHKPETU3UPOBAHbl U YyTOYHEHBI
CTOPOHAaMHU IyTeM 3aKJIIOUYEeHHS! OTIENbHBIX JOrOBOPOB, MOJa4yd 3asBOK OJHOH M3
CTOPOH WJIM HHBIM O0pa3oM Ha OCHOBaHMHM JHOO BO HCIIOJIHEHHE pPaMO4YHOIO
Joropopa». Takoe ITOHMMaHHe paMOYHOIO JOroBOpa COOTBETCTBYET IIOAXOLY,
UMEIoIeMyCsi B SKOHOMHUYECKON M MpPaBOBOM HaykKe, OJHAKO CTOUT IOAYEPKHYTb,
4TO «PaMOYHEIE JOTOBOPLI» He SIBISIOTCS 10IOBOPAMHU B CTPOTO JIETaIbHOM CMBICIIE,
IIOCKOJIBKY He pOXKJIAroT IpaB M 00si3aHHOCTEH caMu 110 cebe, a Aes1aroT 3TO JIUIIG B
KyTle C UHBIMU OOCTOATENBCTBAMU (JIOTIOTHUTEIBbHBIMU COTTIAIICHUSMU, 3asBKaMH ).

JlaHHBIe 3aMeYaHusi HOCAT AUCKYCCHOHHBIN XapakTep W He BIHSIOT Ha OOIIyIo
MOJOXKHUTETBHYIO OIIEHKY THCCePTALlMOHHOIO HCC/IeJOBAHMUS.

ABTopedepar CBUAETENBCTBYET O JOCTATOYHO TIIyOOKOM  BIIAIeHUH
IMCCEPTAaHTOM M3y4aeMOW IpoOIeMaTUKOH, O TBOPYECKOM IOAXOJE, YMEHHH
nenatb cOOCTBEHHBIE HAy4yHO OOOCHOBaHHBIE BHIBOIBI. CTerneHb 00OCHOBAaHHOCTH
MIOJIO’KEHUM, BBIIBUTAEMBIX Ha 3aLIUTY, IPEACTABIISETCS BBICOKOM.

3HAYUTEIBHO YUCIIO paboT, B KOTOPBIX U3JI0KEHBI Pe3yJIbTaThl UCCIIeI0BaHUS,

— 24 crarbu o0muM o6vemMom 5,1 mJ.,, B TOM 4YHClIe YeTbIpe B BEeHYLIUX



peLieH3upyeMbIX JXypHanax, pekomeHnoBaHHbIX BAK Muno6prayku Poccuu — uto
MO3BOJISIET CAENaTh BEIBOJ O XOpOlLLUeH anpodalin BEIBOJIOB.

Cka3zaHHOe TI03BOJISET 3aKIIYUTh, YTO JUCCEPTALMOHHOE MCCIIEJ0OBaHUE
«HemoumMeHoBaHHbIE JOTOBOPHI B IPakaaHCKOM IpaBe Poccum» sBisieTcst Hay4HO-
KBalTU(PUKAUOHHON paboTol, cooTBercTBYIOLIEN TpeboBaHusM IlomoxeHus o
NIPUCYKAECHUH YUEHBIX CTEIeHeH, YTBEPKIEHHOIO ITocTaHoBIIEHHEM
[TpaButenscrBa Poccuiickoit ®enepannu ot 24 cenrsops 2013 roma Ne 842, a ero
aBTOp — AxMenoB ApceH fpaxmMezioBHY — 3aCIIy)KUBAET IMPUCYNKIAEHUS HCKOMOH
YYEHOH CTeleHW KaHIujara OpUAMYecKUX Hayk no crneuuansHoctd 12.00.03
(rpaxJaHckoe TIpaBO;  IpeANpPUHUMATENbCKOE TpaBo; CEeMEHHOe  IpaBo;

MEXIyHapOIHOe YacTHOE IIPaBo).

JloKkTOp FOpUINUecKUX HayK, JOLUEHT, pogeccop Kapeapsl rpaxkIaHCKO-IPaBOBBIX
OUCLHMIUIMH (eIepajbHOro rocyAapcTBEHHOr0 Ka3eHHOro 00pa3oBaTelIbHOro
YUPEXKIAEHUS BBICLIErO MpodeccruoHanbHoro obpa3zoBanus «/J{anbHeBOCTOUHBIN
FOpUINYECKHI MHCTUTYT MuHKMCTEPCTBA BHYTpeHHUX Aen Poceniickoit Deneparmny»

bonapipes Biagumup AHaTob€BUY

680020 Poccus, r. Xabaposck, KazapMeHHBIN NIEpEYI0K, 15
http://dvui.ru/dvui

vabold@mail.ru

Ten. (4212)483209; 89144154014

13 masg 2015 1.

IMoanucs BoaabipeBa Baaanmupa AHaToiibeB

3aBepsifo.
| r_: .

HavanbHuK oTnena Kagpos

GI'KOY BITO IBFOU MB/] Poccuu A. A. Eropos



OT3bIB
Ha aBTopedepar AHccepTanu AXMeRoBa Apcena Sipaxmegosuya
«HenouMeHOBaHHbIE JOTOBOPBI B rpaKaaHCKoM npase Poccun»,
NpeacTaBIeHHBbIM Ha COMCKaHKe YIeHOU CTeNeHH KaHAK1aTa FOPUAMYECKHUX HayK
no cnenransHocTH 12.00.03 — rpaxxaaHckoe npaBo; NpearpUHAMATETLCKOE
MpaBo; CEMEeNHOE PaBo; MEXYHapOJHOe YaCTHOE NPaBo

JluccepTalMOHHOE  MCC/IEOBAaHUWE  BBITIONHEHO HA  aKTyalbHYKH)  TeMy
«HenonMeHoBaHHbIE AOroBOopbl B IpaKAaHCKOM mpaBe Poccum», HMEKIYIO He
TOJIEKO TEOPETHYECKOE, HO H MPAaKTHYECKOe 3HaYeHHe.

JasBneHHass Lenb paboTel — pa3paboTka TEOPETHYECKOH KOHCTPYKLIHH
«HENMOMMEHOBAHHOI'O AOrOBOpa» — aBTOPOM YchewHO aocturHyra. CoaepxaHue
JMCCEPTALIMH TONHOCTHIO COOTBETCTBYEeT 0DO3HAUEHHBIM B paboTe LeiU U 3a7adam.
JluccepTaHT OOOCHOBaHHO Ha4yHMHAET HCCIIEOBaHHE C aHalW3a MPHHLMNA CBOOOMB!
JIOrOBOpa U OrpaHM4YeHHH CBOOOIB! 3aK/IIOYEHHS HEMOMMEHOBAHHBIX IOrOBOPOB, B
pesyibTaTe KOTOpPOro OH IPUXOOHT K apryMEeHTHPOBAaHHbLIM  BBIBOAAM O
HEOOXOAUMOCTH pa3rpaHUYeHHs TIPENesloB H OrpaHHYeHHH CcBOGOAB! AOroBopa u
BBEIIIETIEHUH JIByX MOJeled «CyKeHUs» JOroBopHoi cBoboxsl (c. 16 aBTopedepara).
Cnenyer noagep)xatb  IpeIOXKEeHHE  3aKOHONATEeNBbHO  NPU3HATE  HOPMBI
0053aTe€NBCTBEHHOIO MpaBa JMCIO3UTUBHBIMH, €CIIM B HHUX NPIMO HE YKa3aHO, YTO
OHM MMITEPAaTHBHBI. DTO B [1OJTHOH Me€pe COOTBETCTBYET NPUPOLAE 00513aTeNlbCTBEHHBIX
OTHOILIEHUN M TMO3BOJMUT UCKIIOUKUTH HEOIMPENENEHHOCTh B ONpPEACIEHUH XapakTepa
NpaBOBOH HOPMBI, B KOTOPOH OTCYTCTBYET yKa3aHWE€ Ha €€ AMCIIO3UTHBHOCTE WJIH
UMIIEpaTHBHOCTb.

Ilpu paccMOTpEeHUH NOHATHS U NPU3HAKOB HEMIOMMEHOBAHHOTIO JOr0BOpa aBTOp
HCIIONB3YeT KATETOPUI0 «HEraTHMBHOW KBaIW(UKAlMH» JOTOBOpa OTHOCHUTEITHHO
CXOZIHBIX TOTOBOPOB IO MpPU3HAKaM HanpaBleHHOCTH, peaMeTa 1 00beKTa 10roBopa;
CMpaBeUIMBO CUMTAET HEJOCTATOYHBIM AN KBanvudHKaluu¥  [OTOBOpa  Kak
HEITOWMEHOBAHHOIO OTJIUYME OT INMOHMEHOBAHHBIX HOTOBOPOB IO MHBIM MpPH3HAKaM
(HanpuMmep, MO CyOBEKTHOMY COCTaBY), MOCIEACTBHEM KOTOPOIO MOXET BbICTYNAaTh

HeIeHCTBUTENLHOCTL aoroeopa (c. 17 aBropedepara).
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ABTOpCKOE ONpeneseHHe HeMOMMEHOBAaHHOTO JOrOBOPA, €ro OTFPaHUUYEHUE OT
cMemanHoro gorosopa (c. 18-19 aBropedepara) 061anar0T 3JeMEHTAMU HOBU3HBEI U
MOTYT OBITh MOJOXKUTENBHO OLEHEHBI.

NpencTaBnseT HayYHbIH HHTEPEC PACCMOTPEHHE HETIOUMEHOBAHHbLIX 1OrOBOPOB
C TOYKHM 3PEHHS UX MECTa B CHCTEME JOrOBOPOB, KOTOPOE MPEABAPSETCs W3yYEeHUEM
NPUCYWIMX CUCTEME AOTOBOPOB OCOOEHHOCTeHW. ABTOPOM BBIABMHYT ¥ OOOCHOBAH
TE3UC, COMNIAaCHO  KOTOPOMY  HENOMMEHOBAHHBIE  [OTOBOPLI HE  CO3MAKT
CaMOCTOSITEIbHOH  KJIaCCH(PHUKALMOHHOM TIpynmnel B CHCTEME JOMOBOPOB. MecTo
HEMOUMEHOBAHHOTO JOTrOBOpa B CHCTeME OMNpPEAeNseTcss HCXOAsd U3  €ro
HanpaBJIeHHOCTH, NpeaMeTa U o0wexTa (c. 20 aBTopedepara).

VimMeroT 3HayeHWe IS HayKH Tpa)KTaHCKOTO NpaBa W APYrHEe TOJIOXKEHHS,
BHIHOCHMBIE Ha 3alllMTy, a Takxe BbIBOAbI, colep)kalliuecs B aBTopedepare. Ux
0BOCHOBAHHOCTh U JOCTOBEPHOCTEL 0OeCIIeYeHbl METOA0I0OrHYECKOM U TEOPETHYECKOM
OCHOBOH paboTel (M3y4eHHEM TpPYAOB HE TONBKO YUYEHBIX-LHUBHIMCTOB, HO H
TEOPETUKOB  mpasa). Pe3ynpTartel  NpOBEAEHHOTO  aBTOPOM  MCCIENOBaHUS
NPEACTABNAIOT HHTEPEC TaKXe U1 IPaBOTBOPHECKOH M IpaBoOpealu3alHOHHOH
NeSITENBHOCTH.

Kak u nmoboe Hay4yHOe MccielloBaHWE, JaHHas paboTa He JIMIIEHAa CIIOPHBIX
MOMEHTOB, BEI3BIBAIOILMX BOIIPOCHI.

1. JluccepraHT BBIAENSET TPU OrpaHUYEHUs CBOOOIBI  3aKIKOYEHHS
HENOVMEHOBAHHBIX  [OTOBOPOB: 1) WMNEpPaTHBHOCTH [JOTOBOPHOM  MOJENW,
2) kBanUQUUUPYIOLLIME MPU3HAKU [TOMMEHOBAHHLIX AOTOBOPOB; 3) HEBO3MOMXHOCTH
YCTAHOBJIEHUS] peajbHOM MOJENH HENOMMEHOBAHHOro 1orosopa. Ipebyercs
NOsICHEHHE, KakuM 00pa3oM KBaNHQULMPYIOIIHE TIPU3HAKH NOUMEHOEAHHbIX
JIOrOBOPOB MOTYT OTPaHUYMBAThL CBOOOY 3aKIIOUEHHS HENOUMEHOBAHHBIX IOTOBOPOB.

2. B nATOM MOJIOXKEHUH, BEBIHOCHMOM Ha 3aLUTY, AUCCEPTAHT YKa3blBaeT, YTO
CMeIIaHHBIN 10roBOp Kak oblleTeopeTUydecKas KaTeropHs BKIIOYaeT MEXOTpacieBble
(koMIuIeKCHBIE) W OTpacieBble (Tpa)KIaHCKO-NpPaBOBhIE) CMEIIaHHble [IOTOBOPSHI.
[lpencrasnsercs, 4YTO KOMIUIEKCHbIE JOTOBOPBI  SBJSIOTCS  CaMOCTOSTENLHOH

KAaTeropvei U He MOrYT pacCMaTpPHBAThCs KaK BHJA CMELIaHHbIX JOrosopoB. Kpome



TOro, H ¢aM QuCCcepTaHT Ha C.4 aBropedepara 0OOCHOBEIBAET HEeOOXOAUMOCTD
ONpeJie/IeHUs] COOTHOLUIEHHS HElNOMMEHOBAHHBIX JOTOBOPOB CO CMEIUAHHBIMM U
KOMIUIEKCHBIMU AOTOBOPaMH.

Yka3zaHHBIE 3aMeYaHHs HOCAT AUCKYCCHOHHBIH XapaKTep U He CHUXKAIOT OOy
ITOJTOXKUTENBHYIO OLICHKY IIPOBEICHHOIrO HUCCIEeOBaHuUA.

Conepxanve asropedepara N03BOSET 3aKIOYHTh, YTO JIMCCEPTALMOHHAS
pabota AxmenoBa ApceHa SIpaxmenoBuua COOTBETCTBYET TPeOOBaHUAM MyHKTOB 9 U
10 ITonoxeHus 0 mpuCyXAeHUH yUeHbIX cTeneHel, yreepxaeHHoro [locraHosnennem
[TpaButensctea P® Ne 842 ot 24 cenrsiOps 2013 r., MOCKOMBKY sBIs€TCS
CaMOCTOATENbHBIM  HAay4HO-KBATH(HKALKMOHHBIM  HCCIEJOBaHUEM, COIAEPKALIUM
peleHre 3a1ayM, UMEIOLIEeH CYLIECTBEHHOE 3HAYEHHE JUIS Pa3sBUTHS IPAXKAAHCKOTO
npaBa, CBUACTEILCTBYIOMIAM O JHYHOM BKJIaJ€ COUCKATENS B IOPUIHUECKYIO HAYKY M
BKITIOYAIOIIUM B ceGst HOBBIE HayuyHbIe Pe3yJNIbTaThl H MOJIOKEHHUs, BBIABHTAEMbIE /IS
nyGIHYHON 3aIIKTH], B CBA3M C UYEM aBTOp 3aCTy)XHMBaeT MPUCYKACHUs €My CTelleHU

KaHIuaTa IOpUAXYECKUX HaykK o crenuansHocTH 12.00.03.

J.10.H., mpodeccop, 3aBeayrolas kadeapoi rpakaHcKoro npaea u npowuecca
®QenepanbHOr0 rocyaapCTBEHHOro OioIkeTHOro o0pa3oBaTENbHOIO YYpEXKJeHUs
BBICILETO MpodeccHoHanbHOro obpazoBaHus «MOpIOBCKUH rocynapcTBEHHBIN
yuuBepcuteT uM. H.IT. Orapésa»
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OT3bIB
Ha aBTopeepaT ancceptaumm Axmegosa ApceHa Apaxmenosnya
«HenonmMeHoBaHHbIe OrOBOPbLI B rpaXkgaHCKOM rpase Poccnmny»,
MpeLCTaB/EHHbIA Ha COMCKaHWe YYEHOW CTeMeHN KaHamaaTa puanyeckmx Hayk
no cneunansHocT 12.00.03 - rpaxaaHCcKoe npaso; NpeanpuHMUMaTe/IbCKoe Nnpaso;
CeMeliHOe NpaBo; MeX/AyHapoAHOoe YacTHOe NpaBo

Tema aguccepTauUMOHHOIO MccnefoBaHUs «HenovMeHOBaHHbIe A0roBopbl B
rpaxgaHckoM npaee Poccum» ABNSETCA akTyasibHOW. [poBOAMMOe B HacTosLlee
BpeMsi pepopMMpoBaHMe TPaXAaHCKOro 3aKOHOLATeNbCTBA CBUAETENbCTBYET O
Heo6X04NMMOCTN CBOEBPEMEHHOIO BbISBMEHUS OTHOLUEHWIA, HYXXAAIOLLMXCA B
NpaBoBOM  perynvMpoBaHun. OfHaKO 3aKOHOAATe/IbHOe  3aKpersieHne  BCeX
OTHOLLEHWIA TPaXX4aHCKO-MPaBOBOro Xapakrepa HEeBO3MOXKHO, MO3TOMY 3afaqveit
LUMBUIMCTUYECKOW HayKM SBNSETCH pa3paboTka asroputma  HpUAUYeCKOM
KBaM(MKaLMM COrMallieHnit, NpsaMO MpaBOM He MPeayCMOTPEHHbIX, a Takxke
onpefeneHns NPaBoBbIX HOPM, PErNaMEHTUPYIOLMX TaKme CornalleHms.

Cyga no aBTopedbepaty, AMccepTaums XapakTepusyeTcsi BHYTPEHHUM
eMHCTBOM, a TakKXe JIOTMYHOM CTPYKTYPO, MO3BOMIUBLLEA  AOCTaTOYHO
TLWATENIbHO M3yUYnTb 0003HaYeHHble coucKaTenem npobnembl U CHOpMYIMPOBATD
060CHOBaHHblE  BbIBOAbI, MNPEANOXEHUS W peKOMeHauun, OTBevaroLime
TpeboBaHNIO Hay4HOW HOBW3HbI, KOTOPblE MOTrYT WCMOMb30BaTbCA B MNpoLecce
COBEpPLLEHCTBOBaHUA [eNCTBYIOLLEro 3aKOHOAATENbCTBA, a TaKXKe Mpy NpoBeAeHNN
AaNbHEeNLNX HayUHbIX UCCNeA0BaHWIA.

ABTOp NPUXOAWUT K CMpaBed/IMBOMY BbIBOAY O TOM, YTO NPUHLMM
L0OPOCOBECTHOCTU BbICTYMaeT B KayecTBe Mpefenia AOroBOPHOA CBOOOABI, YTO
niua,  3aKnivarolme  HermoMMeHOBaHHbIM - [OTOBOP, [O/MKHbI  [elACTBOBATb
OCMOTPUTE/ILHO U A0OPOCOBECTHO, He fJoryckasd o06xofa MoVMMeHOBaHHbIX
[0roBopoB (MosioXKeHne 1, BBIHOCMMOE Ha 3aLuTy).

CnepyeT nopfepXxatb [AuccepTaHTa B TOM, YTO HEMOVMMEHOBAHHbLIA W

CMeLLIaHHbI [OroBopbl ABAAKOTCA HE3aBUCUMbIMU KOHCTPYKUMAMU, KadKdad W3



KOTOPbIX ~ XapaKTepu3yeTcsa  OMpefefieHHbIMA  MpPU3Hakamm U MopoXaaeT
pas/inyHble rpaXAaHCKO-MPaBoBble MOCNeCTBUS.

MpefcTaBnseTca ybeanTebHbIM yTBEPXeHNe amncceptaHTta 0
HeAoNnyCTUMOCTM OTHOCUTb K HEMNMOMMEHOBAaHHbIM [OroBopaM TaK Ha3blBaEMble
YNOMSAHYTbIE AOrOBOpPbl.  YMOMWHaHWE B 3aKOHe [0roBopa CBUAETENbCTBYET O
TOM, YTO AOroBOp MpPeLyCMOTPeH HOPMATMBHO, O4HAKO B CW/Y TaK Ha3blBAEMOIO
«KBaNMMULMPOBAHHOIO MOJTHaHWSA» 3aKOHOAATeNs NMPUOPUTET UMEET L0roBOPHOE
perynmposaHue (NonoxXeHve 4, BbIHOCMMOE Ha 3auTy).

CnepyeT corfacutbeCA C MpPeasioKeHNeM [uccepTaHTa O HeoOXOAMMOCTU
3aKpenuTb B 3aKOHOAATe/IbCTBE OCOOEHHOCTM MPaBOBOrO  perynMpoBaHus
HernoMMeHOBaHHbIX [0roBOPOB, YKa3aB, UTO K HEMOVMMEHOBaHHOMY [O0roBopy
MPUMEHAIOTCA HOPMbI  OOLUMX MOMOXKEHWIA 0653aTe/IbCTBEHHOrO Mpasa, Npu
OTCYTCTBMU KOTOPbIX BO3MOXHO MPUMEHEHME aHa/IOrMmn 3aKoHa 1 aHalornm rnpasa
(nonoxkeHne 8, BLIHOCMMOE Ha 3aLnTY).

Bmecte ¢ Tem, Ha C. 22 aBTOpefepaTta COAEPXWUTCH NPOTMBOPEYaLLA
[AAaHHOMY MPeANoXeHNIO BbIBOL O BO3MOXKHOCTW MCMO/Ib30BaHNA aHa/Iormn 3aK0Ha,
OrpaHnymnBatoLLein cBo60Ay CTOPOH OMpefennTb YC/OBUA [0roBopa, B Clyyae
HeoOX0AMMOCTM 3allUTbl UHTEPECOB KpeauTopa, Cnaboi CTOPOHbI [orosopa W
MYyGNNYHBIX WUHTEPEeCcOoB, MOCPELCTBOM O6palleHNs K MMMepaTuBHbIM HOpMaMm O
CXOAHOM [0roBOpe. Y'Ka3aHHOe HECOOTBETCTBME TPeOYeT NMOSACHEHUS.

B KauyecTBe OAHOW M3 KiaccuUKaLMii HeNMoMMeHOBaHHbLIX 4OrOBOPOB aBTOp
Ha3blBaeT NX [efleHne Ha CopPMMPOBaBLUMECS B CUTy MOTPeBHOCTen 060poTa 1 B
cuny cnydaa (nonoxkeHue 8, BbIHOCMMOE Ha 3awmty). Ha c. 18 aBTopedpeparta oH
060CHOBaHHO YKa3blBaeT Ha TO, UYTO «Bblfe/IEHNe HENOMMEHOBaHHbIX 4OrOBOPOB,
CHOPMUPOBABLUMXCA B CUY MOTPeGHOCTEN 3KOHOMWKW, MOLHUMAET BOMpPOC O
HeobXoAMMOCTN MX 3aKOHOAATeNbHOro 3akpernsieHns». OfHaKo B pesynbrare
MPOBEAEHHOr0 UCCMeAoBaHUA COMCKaTeNleM He MNpPef/ioXeHO 3akpenuTb B
rpaXk4aHCKOM 3aKOHOAATeNbCTBE WCMOMb3yeMble B 060pOTe HErnoMMEHOBaHHbIE

[I0r0BOPb!.



YKa3aHHble 3aMeyaHUsi He OTPaKarTCH Ha OO6LLEei MONMOXKMUTE/IbHON OLEeHKe
AMccepTaLnoHHOro uccnegoBaHna. B aBTopedepate cogepxarcs W - apyrue
NpefnoXeHWsa, CAeNnaHHble aBTOPOM, KOTOpble ABAAKTCA BKMaLOM B HayKy
rpaXX4aHCKoro rpaea, a Takxke 6yayT BOCTpeb0BaHbl MpPY PacCMOTPEHWUM CMOPOB,
BO3HMKAIOLLIMX U3 HEMOMMEHOBAHHbIX JOr0BOPOB. B Lienom cnefyet npusHath, UTo
AMccepTaumoHHas  pabota  SB/SETCA  CaMOCTOATESIbHbIM,  TBOPYECKMM,
3aBEPLUEHHbIM  HAy4yHbIM  WCCNefoBaHWEM, WMEIOLWNM  TEOPETUYECKoEe W
MPaKTUYECKOe 3HaYeHwe.

CofepxaHve aBTOpehepata MO3BOMAET CAenaTb BbIBOL O TOM, 4TO
AmnccepTaumoHHOe nccnefoBaHne «HenoMmeHoBaHHbIE AOrOBOPbLI B FpaXKAaHCKOM
npase Poccum» COOTBETCTBYET TpebOBaHMAM, MpPeLbsaBNAeMbIM  pPa3fesiom 2
[MONOXEHUA O NPUCYXAEHWN  Y4eHbIX CcTerneHeid (YTB. MOCTaHOB/EHWEM
MpaBuTensctea PP oT 24 ceHTAbpa 2013 1. Ne 842), a ero aBTop Axmeaos ApceH
fApaxmefoBuy  3acnyXmBaeT — MPUCYXXAEHWUS  YYeHOW  CTeneHW  KaHAaupjarta
opugnyecknx Hayk no cneumasbHoct 12.00.03 - rpakgaHckoe Mpaso;

NpeanpUHIMATENIbCKOE NPaBO; CEMeHOe NPaBo; MeXAYHapoHOe YacTHOE MPaso.

KaHz. ropuf. HayK, [OLEHT,
3aBeflyroLLMin Kadeport rpaxaaHCKoro
N NPeANPUHNMATE/IbCKOro npasa
defiepasbHOro rocyapCTBEHHOro
aBTOHOMHOT0 YYpeXieHUs BbICLLEro
npodeccroHaibHOro 06pasoBaHms
"KazaHckuin (IMprBOMKCKNIA)
(hefiepasibHbI YHMUBEPCUTET"

27.04.2015r.
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