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<<AHalorptfl ,npaBa(qtunuttucrurlecKoel'IccJle,4oBaHue)>,
npeAcraBneHnofi Ha cor{cKaHvre yueHofi crerreHrl KaHALIAaTa }opLIAurIecKI4x HayK

(cnequalbHocrb 12.00.03 - rpaxAaHcKoe rrpaBo; rIpeAnpIlHI{MareJIbcKoe npaBo;

ceuefinoe rpaBo; MeiKAyHapoAHoe qacrHoe npano)

f p ax4ancKoe np aBo cnyxraT peryirr,rpo B aHLI Io pa3 HopoAHnx o6ule crBeHHbIX

orHoruenzft, o6ecnequeaer 3arrllrry cy6terrnBHblx rpDKAaHcKI,lx rrpaB 14

HeAonycrr4Mocrb orKa3a B rrpaBocyluu. Mnoroo6pa3vre n [v:aaMuKa orHollrettuir,

cocTaBJrrror{ux npeAMeT lpaxAaHcKofo npaBa, He IIo3BOJI'eT ypefynl4poBaTb LIX

a6comourrru o6pasorr,r. A6comouras 6ecnpo6eJlbHocrb fpaxAaHcKoro

3aKoHoAareJrbcrBa o6rerrveHo He npeAcraBJlxerc-lt eos\aoxHofi. Bclegcreue

gToro Bo3Hr{Kaer neo6xoAlrMocrb B crrequaJlbHoM I4HcrpyMeHTe AJII [peoAoJIeHI4r

rrpaBoBbrx upo6elon KaK rrpaBonpuMeHI4TeJIbHbIMI{ opraHaMl{, TaK u caMI4Mt4

yqacrHr4KaMl4 rpax{AaHcKoro o6opora. OAnurr,r I{3 TaKI4x MexaHLI3MoB Bblcryllaer

aHurorr4fl. B lpaxAaHcKoM rlpaBe.

Kpafine pe.{Koe o6paqeuue K aHaJrorr{r{ rpaBa B cy.ue6Hofi rIpaKrI4Ke

Bbr3BaHo He roJrbKo cJroxHocrbro rareropuft, KoropbIMI4 orlepnpyet cyA rIpI4

trc[IoJrb3oBaHvrkI aHaJlofHtl, HO U CKyAHbIM COCTO.f,HI{eM TeOpeTLITIeCKI4X

r4ccJreAoBatruit aH€urorLrrl rrpaBa. O6pauleul4e K aHallorrru upaBa KaK K cyry6o

Teoperlrqecrufi KoHcrpyKrlnfr, He uueroulefi raroro-lu6o cyulecrBeHHoro

npnKnaAHoro 3Haqe:ar4l, cyrqecrBeHHo cyxaer cQepy I4crIoJIb3oBaHvs. upanonofi

aHeurorvtr. B cnqsu c grr,rM Ha3pena neo6xoAuMocrb $opvtltpoBaHLrs, rouuexcnoft

rlurBuJrucru.recKofi Teopr4r{ aH€urorl4l4 fpax(AaHcKoro npaBa, uro o6ycJIoBJIIrBaer

HecoMHeHHyro aKTyuulbnocrb 3a.lBJIeHHofi reurt.

I{enrro Alicceprar{zosHofi pa6oru
'BI4JIOCb

SopnrupoBaHr.re

rlr4BldJrl4cru.recxofi KoHrlelquu aHaJroruru npaB4 BKJlroqaroqetr onpe.4eneuue e€

froljflTl4fl, CyIUHOCTIT, MeCTa B CI4CTeMe lpaX{AaHCKOfo npaBa, cooTHoIIIeHI4t co

cMexHbIMId [paBoBbIMH KaTefopLrtMI{, ppr{AI{Ko-TexHI{lIecKI4X OCHOB I'I [peAeJIOB



rrprrMeHeHu.rr. Co4epNaHze

rlocraBneHuofi anropoM rleirrl.

anrope$epara cBr4lereJrbcrByer o .qocrrrx{eHr.rlr

Pa6ora flBnrs,ercs, caMocrorreJrbHhrM HayqHhrM Lrccne.iloBaHzeM. floloxenu.s

VI BbIBOAbI, BbIHOCZMbIe HA 3aIIIkITy, LIMeIOT HayqHyIO HOBLI3Hy pI 
'BJI,IIOTC'

o6ocHosaHHbrMr4. llo nceuy anropeSepary rrpocJrexzBaercr KaK reoperrrr{ecKa{,

TAK I4 [paKTr4qecKa.rr HarrpaBJreHHocTb paooTbr.

Bonrruofi nayunnfi I4HTepec npeAcraBJr.rrer o6ocnonanue aBTopoM AByx

aHaJrorlrr4 B poccuficrcou lpaxAaHcKoM rrpaBe: rrpaBoBar aHaJrorutSopt
(ana-norzx 3aKoHa; aHaJrorr4fl. npana) z Sarru.recKa.f, aHurofvrt" (auatorzr Saxra)

(c. I 7-l 8 anrope$epara).

HayrHofi HoausHofi o6raAaer BhrAeneHr{e aBTopoM HecKoJrbKux craaufi.,

KOTOphIe npeAIUeCTByIOT npI4MeHeHUrO AHArrOrr4r4 npaBa: COOTBeTCTBeHHOe

npLIMeHeHLIe [paBoBbIX HopM; cy6cuguapHoe rrpzMeHeHvre ilpaBa; KoHKperu3ar\u,

npaBa; roJrKoBaHr4e; pecrpnKqr4-f, u aluroru{ 3aKoHa (c. 19-20 anrope$epara).

Heocuopl4Myro npaKTuqecKyro 3HaquMocrb npeAcraBJrrer ycraHoBneHr{e

aBTopoM npeAenoB IIpI'IMeHeHLITI aH&norHI4 flpaBa, KOTOphIe orpaHuqnBaloTcfl

3arrperoM Ha ee ucrroJrb3oBaHr4e 4nx: (1) nonrrx BrrAoB BerrlHbrx npaB, a rarcKe

HerpeAycMorpeHHblx fK P@ ocsosauuit, npuo6pereHr4s, r4 rrpeKparleHr4.fl npaBa

co6crseHHocrI4; (2) nonux o6rerroB rrareHTHbrx rrpaB, r{HrenJreKTyanbHbrx npaB

Ha ceneKIIuoHHhIe 4ocrl{xeHr{r v rorroJrorr4LT r4HTerpuurbHbrx MlrKpocxeM; (3)

HoBbIX ropI4AI,IqecKI4x Saxron, c Koropbrrr,ru fK P@ csssHBaer Bo3Hr.rKHoBeHr{e

HacneAcrBeHHbrx rrpaBoorHoueurafi; (4) yclonnft AoroBopa, KorAa HopMa,

perynnpylouaq rpaBa 14 o6qsaHHocru cropoH rro AoroBopy, coAep)Kr4r {BHo

Bblpa;reHuuft sanper ycraHoBurb LrHoe (HrraneparvrBnafl nopua); (5) orHoureuuir,

cB.a3aHHbIX c ycraHoBneHl{eM rpax(AaHcxo-upaaonofi orBercrBeHHocrrr kr

orpaHrirreHueM rpax(AaHcKr4x rpaB (c .2 l -22 aw opeQ epara).

Cne4yer noAAeplrarb ALrccepraHTa B o6paqenuu K HeAocraroqHo

I4CCIeAOBaHHOMy acrreKTy aHaJrofrrr4 fpax(AaHcKofo rrpaBa - Aorrycrr4MocTpr 14

rlpeAeilax ee I{cIIoJIb3oBaHHf, K oTHoIUeHI4.f,M, OCHOBaHHITM Ha nOAqI,IHeHUn O4UOft



cropoHbl Apyrofi, a raruKe K MexAyHapoAHbIM LrMyrrIecrBeHHhrM orHorrreHvflM (c.

23-25 anropeSepara).

Hapx4y c MHoroqI{cJIeHHbrMr4 Aocror{HcrBaMr,r, B npeAcraBJreHHofi pa6ore

aMerorc.s rroJro)KeHus, 14 LrAeL1 Koropbre rpe6yror oScyN4enux.

t. B uccne.rloBaHH:v, Hapf,Ay npanonofi asaloruefi aBTOp

paccMarpl4Baer Qamzuecryro aH€urorr{}o (aHanorun Saxra). flpu eroM, rro

MHeHTIIo aBTopa, aHanrorl4{ Sarra Bbrcrylaer cpeAcrBoM 3aKoHoAarenruofi

TexHLIKI{. B ouz.Iue or npanonofi ananoruv [pr4MeHeHlre aHaJroruu Saxra He

o6ycloueuo npanorofi HeolpeAeJreHHocrbro perynr{poBaHufl orAeJrbHbrx

orHollreHufi. Bvrecre c reM, aBTop cBt3brBaer r4crroJrb3oBaHue aHaJrorkrvr lpaBa c

Bo3HHKHoBeHI{eM upanoaofi HeorrpeAereHnocru. B cBfl3vr c orr4M rpe6yer

AorIoJIHLITelrHofi apryMeHTarruu Heo6xoAuMocrb r.rccJreAoBaHufl. Qaxruuecrofi

aHa[ofrrn B HacTorrqer4 paooTe

2. B pa6ore aBTop ycraHaBJrr4Baer rrpeAenbr rrpr4MeHeHr4r aH€Lrrorr4rr

rlpaBa K BeIrIHbrNa u o6s3areJrbcrBeHHbrM orHorueHtrflv.; orHorueHl{-rrM B cQepe

I4HTeJIJIeKTy€UrbHEIX npaB; HaCneACTBeHHbTM [paBOOTHOrrreHLrrM; OTHOTXeIJVLflM,

cBt3aHHbIM c ycraHoBJIeHI4eM rpax{.qaHcKo-npanoeofi orBercrBeHHocrr,r. Kax.qrrfi

I43 [peAeJIoB I4Meer no4po6Hoe reoperlrqecKoe 14 rrpaKTr4qecKoe o6ocHosaHue.

Buecre c reM, aBTopoM He cAeJraH BbrBoA, flBlrflercfl JrH H€t^:BaHurtfi nepeqeHb

orKpbITbIM r4Iru 3aKpbITbIM? [IaccepraHTy rrpeAJraraercs yroqHrrrb no3r4rluro B

AaHHOM BOrrpOCe.

HecouneHHo, yKa3aHHbIe 3aMeqaHkrr He cH[)naror HayqHoro ypoBH.fl pa6orrr,

ee qpaICIIrHeCI(yIo 3Har{I4MOCT6, IIocKoJIbIqy KaCaIOTCS npel iIyIqecTBeHHo,4{cKycclloHHbD(

BorlpocoB u He BJII4tIor Ha o6ulvtit BbrBoA o roM, rrro npoBeAeHHoe

!.LI.PouaHeHKo LIccJreAoBalalze BbrnoJrHeHo Ha aKTyanbHyro reMy, coAep)Krrr

rny6oxufi Teoperl4rrecxvti,t aHaJru3 vr [paKTuqecKr4e peKoMeHAar\r4Lr, Koropbre

Moryr laairru [pI4MeHeHI4e B HopMorBopuecrofi v cy,Ue6uofi [paKrr4Ke H B

ilpoqecce npenoAaB aHus, Kypca rpaxAaHcKof o rrpaBa.

EolrnrzscrBo rloJloxeHufi, BbrHeceHHbx Ha 3arq{Ty, xaparcepr{3yrorc.r HayrHofi

nosusHoft , AocroBepHocrbro 14 apryMeHTlrpoBaHHocrbro.



flpeacranneHH€ul Ha paccMorpeHue .ryrccepraq4s ocHoBhrB€lsrcr Ha AocrlDKem4ffi,

KaK oreqecrseHHofi, TaK LI coBpeMeusofi sapy6exnofi reoprau lpaxrAaHcKoro upaBa.

Marepuanrr pa6orrt cBl,IAerenbcrByror o cepbe3HoM Jrr4qHoM BKJra,qe aBTopa B HayKy.

Taxuru o6pasoira, Auccepral1vrfl, [.U. PouaHeuro <<Aualoru.s [paBa

(uznulucrl{rlecKoe HccneAoBaHrae)> flBrrflercfl 3aKoHqeHHbrM Har{Ho-

uccne.{oBareJlbcKl,IM TpyAoM, BbrrronHeHHbrM Ha BbrcoKoM ypoBHe. Pa6ora

coorBercrByer rezurr,r$uKarlLroHHbrM rpe6onaHzxrr,r pa3AeJra II floloxeHras o

rlpl4cyx(Aelruru yqeHbIX creuenefi, yrBepxAeHHoro llocranosJreHr{eM

flpannrerbcrBa P(D or 24 cesrs6px2013 r. J\b 842, a ee aBrop - tr.I4. Pouanenro

- 3acJryxnBaer rlpzcyxAeHus. yteHofi creIIeHH KaHArrAara ropLrAr4r{ecKr4x HayK rro

creIII{€uIbHocrI,I 12.00.03 - rpaxAaHcKoe rpaBo; rrpeArrpr{Hr.rMareJrbcKoe npaBo;

ceuefinoe [paBo ; Me]KAyHapoAHoe qacrHoe rrpaBo.

llpo$eccop,
Ynpannxroquft uapruep
Arnoxarcroro 6rcpo <<Llp6uc >>

Bomorpa.ucxofi o6nacru,
.{orrop rcpr.rA[rrecKr,rx HayK,

A.IIBOKAT

400066, r. BorrorpaA,
yn. r,rM. Maprliura 9yftr<oea,l. 21

8 (8442) 49-96-18
irbi sadvokat@gmail. com
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OT3bIB
rra aBTopeeepar .qucceprarun

Porranenrco .flerrnca llsauoanqa
Ha reMy <<Ana.nornfl rlpaBa (qnnn.rrncuqecKoe uccileAoBaHne)>>, [peAcraBnennoft Ha

colrcKaHne yuenofi creneHrl KaqAnAara roprrAuqecKrlx rrayK no cneqrraJrbrrocrrr 12.00.03 -
fpaxAarrcKoe npaBo; npcAnpuHnMareJrbcKoe rrpaBol cenefinoe npaBo; MexA/HApOAHoe

qacTHoe npaBo

Co4epxarue aBropeQepara Arrcceprallnn !.kI. Pouanenxo Ha reMy <Ananorux rpaBa
(quaunnctrvecKoe lrccJreAoBarrue)> uosnoJrrer cAeJrar' Br,rRoA o roM, rrro aBTopoM rrpoBeAe'o
KoMlJIeKcHoe Haymoe lIccJIeAoBarII{e MoHorpa([uvecroro xapalcTep4 B KoropoM rrpeArrpr{Hrra
no[bITKa paccMorperb ortreHorlHBle KareropEn Nra IIp]rMeHeHHf, aIraJIOrEr{ rrpasa B rpCIK.{aIIcKOM
IIpaBe.

,{efictautenrno, B qpoqecce [paBo[pr{Me'eHrrf, r,BBecrHbr cr{Tyaqu,n, npr{ KoropbD(
3HarMMBIe o6qecrnenHble orHortrenl{t oKa3*rRalorcr nne c(pepu HopMarr{BHoro peryJr}rpoBaHr[rr,
TeM He MeEee' 9To He O3IIaqaeT, ETo IIpaBa lI 3aKOHHbIe LIHTepecBI I{x fIacTHInKOB OcTaIoTCt He
3arqnlqeHHrnrnn. YcrauoBJIeHHbIe rpaxAallcKo-npaBoBBre rroJroxeur{r 3arouoAarejrbcrBa HaprAy c
o6rqefi [oJIo]KI'ITeJIrnofi oqenrof nx c)[qecrBoBaHnr Bbr3lrBaror cepbg3H6re Borrpocbr rrpr{ rD(
peaJIlI3aIInI[. -f,nnsercs upo6lelaaruqHblM ycrarroBJreur,re {arra npo6ena B rrpa3oBoM
peryJlrrpoBarrm rlMylqecrBelrHbD( I{ Jrr{rtrrbD( Her{MyrqecrBeHHbD( OTHOmeHIlft s raKl{x cr,rryaqlurx,
Kuu( [ocJreAoBareJlbHocrB npr{MeHeHns cnoco6on npeoAoJrenr,u npo6enoB B rpaxAarrcKoM [paBe,
rrpr'IMeHeHr{e no arlaJroMrI HOpM, ycraHaBJlltBarorqrx rcpzll,Iqecl(ylo orBercrBerlHocrb u, B
qeJIOM' IICIOJIE'I]OBaIIIO C[eq]IaJIbHbD( IOpu&IqeCKI{X 3HtUInfi uprn peUeHIrI{ BorrpocoB aHaJrOM}r
[paBa. Kar cqpaBeAJIr,IBo 3aMerI,IJI corrcKareJrB, Bce 9To BJreqer sa co6ofi [pa3oByro
Heoupe.4eJleHHocrB, 3Jloyrlorpe6lenue npaBoM lr o6xo.q 3aKona. Cyrqecrnyer Hayqgilr
neo6xo4ruocrr o6cyN,uenux BorlpocoB He nocrpe6onarrnocrr,[ arraJror[E B

npasopeamrsaquonnofi AetreJlbnocrt4 n rtpalouqecKoro orcyrcrB[f, cflyqaeB rrp]rMeueurlr B
cyge6nrm aKTa( anaJromu upaBa. MoxHo orMerr{Tb nugxufi nay.nrru? En.repec K r.rHcrr{Tyry
arla.iloruE B rpCIKAaHcKoM npaBe. Bce I{3JIoxeHHoe o6ycnoBJrr{Baer Heo6xoguuocg
KOMIIJTeKCITOTO aHaJIrBa BonpocoB rrplrMeHeHaf, arraJrorurE flpaBa B KaqecrBe cnoco6on
rlpeoAoJreHl{t upo6elon B peryJll,rpoBarrarr rpaxAarrcKr{x upaloorrromenrfi. C yqeroM
cKa3arrHoro' TeMa Allccepralluu [,.V. Pouanemo [peAcraBJrfler rrecoMueuuyro aKTy€rnbgocrb, a
p$yJrbrarbr r{ccJreAoBaHr4r HarleJreHbr rra $oprr,rpupoBrurne Br-rRoAoB v. uoloxerunft,
orr[qamqrxcr Haywroft Eosr,rgnofi .

Zrrauonnpyer ro, rITo aBTop AeraJrbuo arraJrr{3r{pyer fiorrrrr,re rpa(AarrcKo-npanoaofi
HeoqpeAeJreHHocrrr B coqertuilIlr c ananoruei upaaa, nnrraercr o11peAeirrirb Mecro ]rHcr]rryra
arlaJrorn[ B cr{creMe poccnfcroro rpol(AarlcKoro IpaB4 Bbrf,BJrrer flpe.{eJrbr ilraJrorar{ [paBa B

oTAeJrbrrbD( IrrrcTnTyra( rpaJKAarrcKoro npaBa.

Becsua [poAyKT]IBHbIM rlo.e(o.qorra,{.H. Porrranenro rBJurercr nrrpa6orra reoperurrecKr{x
[oloxennfi, olpeAeJltloqrx npo6en B rpaxAarrcKoM gar(oHolareJrbcrBe Kar( oAnoro ]r3
ocnosantlft [pr,rMeueHr{r anaJronr}r rrpala.

Mex.qy teu, pa6ota ne cso6oAna or ADrcKyccaoHHbD( noJroxerr{ft u cnopnrn< MoMeHToB,
Ha KoropBre xoqercs o6parraru BHr{MaHr{e.

1. TaK, B uepaoft HIaBe B rIepBoM naparpa$e <flourrue lpaxrarrcKo-uparonofi
H9o[peAeJIeHIrocrI{ x ee A}IaJIeKT[qecKaJr cBs3b c aHaJroruefi upano aBTop o6ocHosr,rnaer, trro
npo6neMa Heoqpe.qeJlenuocrl{ B rpD(AaHcKoM npaBe rrpeAcralJrrer co6ofi csoficrso upaBa,



npeAloJlaf,alouee cBo6oAy BBI6opa Bo3Mo)KHBD( AaJlbnefimr{x AeficrBufi n orcyrcrBr{}r up4Br,rJra
noBeAelrat, o6l3rmatoqero 4efictroaatr crporo oupeAeJreurrBrM o6parorra (uuneparunnax
uoprraa) (cry.10, l1). IIonoxeHI'Ie Ire JrI{meHo HoBr,rsnbr r{ op}rnrHnirbHocrrir, reM He MeHee,
AJA{aerct' rrro .uuccepraHT pac4pr'rRaer rrorttr}re (GeonpeAeJreurrocrB B rpDr(AaHcKoM rrpaBe>,
qPeAraras BecbMa IIIEpoKoe onpeAeJreHr{e. cosgaercx BleqarJreHr{e, rrro qpaBoBa,
HeorrpeAeJreHHOCTb OxBarbrBaer Bce cJlrralr, KorAa orcyrcrByer l,rM[eparr{BHalr HopMa. B cssgu c
3Tr{M Bo3HrIKaer Borlpoc: KaKr{M o6pasou c ToqKI,I 3peHl{r aBTop4 coornoc.f,Tc.f, rrog{Tr.rt
(npaBoBarr HeorrpeAeJreHHocrB)) rr (Aucno3lrrrrBHocrb B rpaxAaHcrou npane>?

2' B nonoxeHl'Ill NS 5, BbIITOCT{MOM Ha 3arru{T/, aBTop clpaBeAJr}rao o6ocHoBBrBaer
qpeAeJIbI tuIaJIor}IU B rpaxAilrcKoM rlp€tBe r4 ycraHaBJrrrBaer 3anper Ha [pr{MeHeHr{e aHaJroru}r
qpaBa AJI' orAeJrBIrbD( npaBoorHomeHl{ft (ctp. l2), Y qacrtocrl{, AJrf, ycraHoBJreH}rrr HoBbD( B}rIoB
BeIqHbD( trP8' a ral(xe HerlpeAycMorpeHHbD( fK PO ocrrosauuft npuo6perenua n rrpeKpaTr{enut
rrpaBa co6ctseHHocrr{. Anrop Ecxo,u{T r{s roro, qro B fK Po nepeqeub BeruHbD( rrpaB
ycrarroBJleH Ktu( }IcqeprrArRarorquft, uce 9To BJreqer [paBoByro HeoqpeAeJlerrgocrb npg 3aqure
rlpaBa' Teu ne MeHee' TaKoe rlpaBo, Hanp[Mep, Kar( rroJIr3oBaHI{e )KI4JTBIM noMeqeur{eM rlnenaM}r
ceMblr co6crnennur4 ycrofiruBoe npaBo noJrB3oBarrr.rf, rro AoroBopy coql{aJrbuoro ua1rraa Moryr
rIoArIaAarB IIoA Kareropruo orpaHl{qeHrrbD( BerqHBD( trpa, [ocKoJrBr(y o6n44aror cxoAHbrMr{
nprBHaKaMu. CoorsercrBeHno, tpe6oaanre o BbrceJreu[]r ]r3 xrrJroro rroMelqeHnf,, rrp]r3gag]re
yrparl'rBltrI{M rIpaBO rIoJIb3OBaIrnt qIIeHoB ceMBr{ co6crseHEr{K4 Harrr{Marenefi IIo coqE{rJrbHoMy
IrafiIray ycrarroBJleHo KaK cuequQavecrrfi cnoco6 sarqlrrhr. Tarofi cnoco6 [prMo sarcperuren fK
P@ u XK Po KaK rpe{par{atorqnfi coorBercrByroqee rpaBoorHomeu}re. floraraeu, qro
aHaJrorlrf, npasa He rlpr{MeHl{Ma B AaHIrhD( CJryqaJrx, xorf; 9To He HOBbre B}rlbr BetqHbD( npaB, a
cylqecrByroque. Cnoxno qpeAcraBmr cy4e6nrrfi art o BBrceJreuvn Eg xorrbs co ccBrJrxofi ne na
HopMy IIpa34 a Ha pa3WHocrB [I IleJrecoo6pasnocrr. I4cxoAs rr3 eroro, nonoxenus ].1b5,
flpe'qlloJrararcIqee 3anper Ha aHaJrormo [paaa HoBbD( Br{AOB BerqHhD( trpaB, A TarcKe
He[peAycMorpeaHbD( fK PO ocnonanuft npuo6perenrx tl rpe4parr{eHns npaB4 Moxgo
IIOCTaBI4Tb rIOA COMHeHI,Ie, IIOCKOnbKy CyqecrByroqEe rr [pelycMorpeHHbre 3aKoHoM
qpeKparqaroqllect llpa3a nogo6nrna xe o6pasoM [peAfloJrararor 3arrper Ha arraJromro rrpaBa.

3. B rnase rpetreft BToporo naparpaQa <Ilpe4eru nprrMeueHlrrr ar{airoru1a npaBa K
orIromeHI{rIM, ocHoBaIrEbIM Ha fio.Ulrr{Henr.rn o4noft cropoHbr .qpyrofi) (crp.23) o[peAeJrego, 11ro
rpaxAarrcKr{M 3aJ(oHoAareJIbcrBoM ycrarroBJreHa r{epapxHqecKar cBr36 MexAy fK pO }r HopMaM}r

ApyDIX O.qEOpOAHbD(, a raK)Ke Heo.qHopoAHbD( c rpCIKArurcKr{M rrpaBoM npaBoBbD( otpacnefi.
Olnaro crol{T 3aMerrlrb, rITo B p{Ae orpacJrefi rry6rmuuoro npaB4 Hanpr,rMep HaJroroBoM,

HopMBr rpa)KAalrcKoro 3ar(oHoAareJlbcrBa r.rc[oJrE3yrorcr Nts, npaaonoft peilraMeHTarla]r
cKr4Ar-rRalolqrxct otnomenufi B clrJry upxMoro yKa3arrr4f, HK PO (nauprnr,rep,
[peAcraBurerBcrBo, 3aJror I{MyIqecrB4 rlopyqureJlbcrBo, oqepeAHocrb crrncaHrlr AeHexHbD(
cpeAcrB co cqera Aolxnnra). flplruerra ncrIoJIb3oBaHEe EncrrryroB rpaxAarrcKoro [paBa Hocr,rr
orpalruvennruf xapal(rep. CoorsercrseHHo, mrofi [o.e(oA rrpeArroJraraer e4rauoo6pasnoe
uc[oJlb3oBarl[e I,IMeIoIq]Ixcr rpaJKAarrcKo-[paBoBbD( ycranoalennfi Bo Bcex c$epa:r
o6rqecrgeHnoft 4erreJIBHocrI,I rI, HecMorpr Ha HaJrlrtme SJIeMerIToB Alrctro3]rr]rBuocr]r rrp]r rD(
peaJIIBaII[]I' He [pIlAaeT y[pUlBIeHqecKIIM' BJIacTHO-I{lvfyIqecTBeHHhIM OTHomeH14 M xapalqTep
paBHoqpaBHLx I{ He Menrer I{x npaBoByro rp}rpoAy. floerorr,ry BbrBoA aBTopa a 3 a6saqe o roM,
trro (pealrll3arlnt [paB I{ o6sganuocrefi qacrurnr u rry6;ra.nnm cy6terron rpDKAaHcKo-
npaBoBbD( cpe.UcrB 3a rlpeAeJraMr{ rpCI(.{arrcro-rrpaloBlD( ornomenuft> trpeAcraBJuerct
omu6owrrru, TaK KaR IIa BJlacruo-BoneByro [pnpoAy HaJroroBBD( oruorneuui He BJrrrrror



ItcrloJlb3yeMble rIpaBoBBIe cpeAcrBa' qro o6yclorneno cnequQraxoi HaJroroBoro
3ar(oHo.4aTeJrbcTBa.

flonyveuuare Br-rRoABI I{ npeAnoxce'rrr cnoco6crnyror pa3B'Tlrro reop'Lr Hay*r{
rpaXA{lHcKoI'o [paBa B qacrrr, racaroqeftcff arraJroruru [paBa. Crfop,rymnpoBarrnbre n pa6ore
4Pelloxeulrr Moryr rroJryrMTb rrprlMeHerrrle Kar( Ha) mo-uccJreAoBareJrbcrofi 4exrenrnocrlr rlplr
aIraJIrBe CoBpeMeHHOrO COCTOf,HItf, II [epc[eKT]rB COBepueHcrBoBaHrn r MexaHr{3Ma r4HoTrrryra
aHaJlornu B cl{creMe poccnficroro lrpaB4 Tarc 14 B rrpttBorrpr,rMenr{TeJrruofi gerrenrgocrr{ cyAos
npr{ pa3perueErrn rpaxAarrcKo_rrpaBoBbD( CIIOpOB.

Co4epxanue aaropeQepara rlo3BoJrter yrBepxAarb, qro Al{cceprarl}roguatr pa6ora.{.[.
Pouanenro <Ana[oMs qpaBa (rlllaunzcrnqecKoe ucuegonanrae)> [peAcraBJrf,er co6ofi
3aBepueHHylo HayqHo - raaml$nKallrloul{ylo pa6ory, orBerftuorqyro rpe6oaannrrr,r 11. gflonoxerus o [pficyxAeul{Ir rIeH6D( crenenefi, yrBepxAeuuoro flocunoaregr,reM
flpaarnenrcraa Poccrftcrof @e4epaqun or24 ceuu6pe 2013 rcaa]rb g42.

.{'}I' Porraane*Ko 3acJry)Io{Baer np,ncrxAerrux yreaoft crerre']r KarrAr{Aara ropuA[rrecKr.rx
HayK rlo cneqr{aJrbHocrr{ 12.00.03 - rparrAeHcroe rrpaBo; rrpeAqpr{HtrMareJrbcKoe npaBo;
cerrlelnoe [paBo; MexAyrrapo4roe qacrnoe [paBo.

orsblB rlo4rorornen AoueHToM ra$e4pn rpoK4arrcKor-o npaBa u rpoKAarrcKoro
cyAorlpot{3Bo.4crBa (De4epanrnoro rocyrapcrBerrnoro aBToHoMHoro o6paeouarenruoro
yqpexAeHlrf, BEIcI[ero o6paronanur <IOxno-Vpanscrurfi rccy4apcrBennaoi ygrrBepcr{Ter
(Haqnonannnrni EccJreAoBarenrcruft ynnnepcrnrer)>, KarrArlAaroM ropuA[qecKrD( HayK
(12.00.03)' ,{ynatoaofi Hamnreft Bn44ururaposuoft (uo.nonrni a4pec: 454080, r. rlens6rg"*, yrr.
Kouuynu, 149, aya.^!03, ten.: 3(351) 272-31-71, rr,ro6. renel[on: +7-g50724}g2g, rn.*rpo""-
roqra: Natascha_76@list.ru).

,{yraroaa Haranrs Bnq4urranpoBna.
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OT3hIB
Ha aBropeQepar ruccepr arJur4

Pouasesro leuuca IrIsaHoeI4.{a
<<AHarornt npaBa (urannr racrr4qec Koe l4ccneAoBaH ae)>,

r[pe.qcraBreuuofr Ha coI4cKaHI4e yqeHofr creneHil Kat1vr4ara rcpr4Ar,rl{ecKr4x Hayr(

licnequarbHocrb 12.00.03 - rpaxAaHcKoe npaBo; rpeArrpr4Hl4MareJrbcKoe npaBo;

ceuefiHoe flpaBo; MexAyHapoAHoe r{acrHoe npano)

I4ccrerosanr4e aHaJrorr4r,r lpaBa uprao6peraer oco6oe 3Har{eHHe Anr coBpe-

rraesHofi rpaxAaHcKo-rrpaBoaofi uayrn. YcroxHeHrle xosqficrseHHofo o6opora u

[o{BreHr4e HoBbrx o6qecrseHHbrx orHorrreHufi o6ycnoBJlr4Banr norpe6Hocrb r]

[]paBoBoM perynnpoBaHvrvr) Koropoe o6ecre.{uBaer 3aruuty cy6'teKTI4BHbrx rpax-

AieHcKHX rrpaB H HeAOnycTr4MOCTb OTKa3a B rrpaBOCyAlrH.

I4Hcruryr anaJrorur4 Bbrcryrraer oAHr4M vr3 I4HcrpyMeHToB npeoAoneHr4.rr

rrlpaBoBbrx upo6eron B rpaxAaHcKoM 3aKoHoAareJibcrBe. B ounqne or aHaJrofHH

3aKoHa aHELJIofHt npaBa rBJrflercfl 6onee cJIoxHbIM rIpaBoBbIM MexaHH3MoM, rro-

cr(onbKy npeAnonaraer npr{MeHeHr,re oco6ux rpa)I(AaHcKo-rIpaBoBbIX cpeAcrB H

n'pr{HuunoB Ans ycrpaHeHur Herarr,rsnofi npanonofi HeonpeAeJreHHocrz. OAuaro

ol5parqeune K cyAe6Ho-ap6rarpaNHofi nparrrrKe cBr4AereJrbcrByer o xpafiue peg-

KoM npuMeHeHlrr4 aHaJrorr4u rrpaBa cy.ue6Hrrur4 opraHauu. Taxofi noAxoA Bbr3Bar{

H,O TOJTbKO lrrr4poTofr leralrHofo OnpeAeneHvrf, aHaltofHr,r flpaBa, Ho H HeyAoBne-

Tt3opr{TeJrbHbrM ypoBHeM coBpeMeHHbrx reoperntrecKnx r4ccneAosaHrafi B Ha3BaH-

Hoft c$epe. B uuslrrr,rcrurrecxofi Aoxrpr4He aHaJrorr4s rrpaBa HepeAKo paccMarpr4-

Baercfl xax a6crpaKTHa{ KoHcrpyKrlr4r, He r4Merourar KaKofo-Jlr46o reoperllqecKo-

ro r4Jrr4 npaKTr4rrecKoro 3HarreHr4s. 3auacryro cyAbr4 He rrpoBoArr qerKoft rpauuilu

Me)KAy aHaJrofr4efi upana H aHaloriaefi garoHa. B otofi eBfl3r4 nu6op reMbl Al4ccep-

TirrllroHHoro n c c Jr eA oBaHr4fl. rrp eAcTaB rrfl.eT c fl. c Bo e Bp e M eH HbrM [r aKTyan b H brM .

l{enrro Ar4cceprauuonHofi pa6oru qBr4rocb SopnarapoBaHr4e rlr4Bnrr4crr4qe-

crcofr KoHue[IIr4H aHaJrofvr4 frpaBa, BKJl]oqaroqe[ oflpeAeneuue ee [oHtrTI4s, cyq-

HOCTr4, MeCTa B Cr{CTeMe fpa)KIaHCKOfO [paBa, COOTHOTXeHLTfl. CO CMeXHbIMI4 npa-

BOBbIMH KaTefopr,lflMl\ TOpHAHKO-TeXHr4r{eCKLIX OCHOB 14 rrpeAenoB rrpr4MeHeHr4fl.



Cio4epxaHr4e aBTopeSepara cBr4AereJlbcrByer o AocrHXeHHI4 rlocraBJleHsofr aBTo-

poM rlenr4.

Pa6ora qBr.fl ercs caMocro.[TeJrbHbrM Hayq HbIM I4ccn eAoBaH H eM. flol oxesu-s

r4 BbrBoAbI, BbrHocI4MbIe Ha 3arul,rTy, r4MeroT Hayr{Hyro HoBI43Hy H sBJIttOTC.s O6OC-

HoBaHHbrMpr. B xoAe r43JroxeHr4 fl, rr4ccepraul4oHHblx npo6lev B aBTopeSepare

flpocnexHBaeTc.rl He ToJrbKo TeopeTl4qecKa.[, Ho H [paKTHqecKag HaIIpaBneHHocTb

pa6oru.

Cne4yer rroAAep)Karb BbrBoA AprccepraHTa o roM, r{To MexAy [paBoBbIMI,t

npo6elauu (Herarunuofi upanonofi HeorpeAeJleHHocrbrc) n aHaJlorl4efi npana cy-

xlecrByer Ar4aJreKTllrrecKar, npr4quHHo-cneAcrBeHHail cBtr3b (c. 1 1 anropeSepara).

Heocnopurrlufi Hayvsrrfi raHrepec Bbr3brBaror ABe ocHoBHbIe $opurr aHaJIo-

rkrvr B poccraficroM rpa)KAaHcKoM [paBe, BbI.aBreHHbIe AI4ccepraHToM B npoqecce

.n,r{cceprarlr4oHHoro r4ccneAoBaHufi,'. 1) npanonat aHaJlorrar (aHalorl4t 3aKoHa, aHa-

ilorr4r npana) u SaxrravecKar aHaJrorr4ff (aHarorHx Saxra) (c. I I anropeQepara).

Aocraroqno o6ocnoBaHHbrM rBJrrercr BbrBoA Arlcceprasra o6 ycraHoBne-

HI4I'I IIPCAEJIOB TIPHMCHCHI4I. AHAJTO|I4I4 TIPABA, A I4MCHHO 3ANPCTA rIPHMEHCIl'tfl AHA-

rrorprr4 4nr: (1) Honrrx Br4AoB BerrlHbrx rrpaB, a raKxe He npeAycMorpeHHux fK P@

ocHoBaHrlfi npuo6pereHr4f, r4 npeKparqeHr4r rpaBa co6creenHocrl,I; (2) uonux o6r-

eKTOB naTeHTHbIX npaB, I{CKJI}OqUTeJIbHbrX npaB Ha CeneKUI4OHHbIe AOCTI{XeHnq 14

T'onoJrorr4r4 r4HTerp€LrrbHbrx Mr4KpocxeM; (3) AorIonHI4TeJIbHbIX ropI4AI4r{ecKpIX Qax-

T'oB, c KoropbrMra fK P@ csssrrBaer Bo3Hr,rKHoBeHr4e HacJIeAcrBeHHbrx rlpaBoor-

uorueHr,rfi; (4) ycnonufi AoroBopa, KorAa HopMa, perynnpyrorlat rpaBa u o6ssaH-

Hocrr4 cropoH no AoroBopy, coAepxr4T trBHo BbrpaxeHHrrfi :anper ycraHoBr4l'b

HHoe (nrraueparuBHa;r Hopua); (5) oruoureHufi, cBf,3aHHbrx c ycraHoBJreHHeM

rpaxAaHcKo-npaBosofi oreercrBeHHocrr4 v orpaHr4qeHr4eM rpaxAaHcxrax upan (c.

1 2 anrope$epara).

llpe4craurrercf, apryMeHTr4poBaHHbrM vr AocraroqHo upopa6oraHHbrM

)f cTaHoBJIeHLIe AI4CCepTaHTOM CnyrraeB AHArOrr4r4 r{aCTHOfO rrpaBa B MeXAyHaPOZt-

uou ny6rI4tIHoM rlpaBe. Anrop BbrAeuer ABe rpylrrbr raKHX cnyqaeB: 1) eHe4o-

I'oBopHbIe ny6ruvHo-npaBoBbre orHorueHr4{, KorAa orcyrcrByer npuueHuvrstfi



nllaBoBofr I4cror{HI4K, Ho rlpaKTr{Kofi Bblpa6oraHbr MexaHu3MbI Hc[oJrb3oBaHvrfl

ry)axAaHcKo-flpaBoBblx rIpHHrIr4rroB Lt KoHrle[ur{r4 qacrHoro npaBa (npuo6pera-

TeilbHa:r .uaBHocrb, cyBepeHlarer); 2) nylmrrHo-flpaBoBbre orHorueH:afl, pefynvpy-

ei\{ble AofoBopoM, B KoTopoM l4crronb3yroTct TepMHHonorI4r v vHcrr4Tyrbr r{acrHo-

ro rrpaBa (c.24-25 anropeSepara).

Buecre c reM coAep)KaHne aBTope$epara, KaK H nro6ofi uayvnofr pa6oru,

He JIHITIeHo HeKoropblx HelocrarKoB 14 rroJroxeHvtlt, uocnrrlr{x Ar4cxyccaouHuft

xapaKrep.

Bo-nepnrrx, aBTop n pa6ore AeJraer BbrBoI o pa3Mbrrocrr4 u a6crpaxrHocrr,I

coAepxaHl,It Kareropnv <<o6ruue Harlara u cMblcn rpaxAaHcKoro 3aKoHoAareJrb-

cTBa>) 6eg'{erxoro olpeAeJleHut Ha3BaHHbrx npaBoBbrx Kareropr,rfi. B erofi cBfl3v

aBTopy npe.qnaraerca c$opMynlrpoBarr H o6ocHoBarb ledrznnqurc <o6ul:ax HalraJr

r4 cMbrcJra fp axAaH c Kof o 3aKoHoAaTeJr bcTBa)).

Bo-nroprtx, rloAAepxl4Bafl rIo3HIIr4lo aBTopa o6 ycranoBJreHr4n rrpeAenoB

npI,IMeHeHLrfl aHarorl4l4 lpaBa B rpaxAaHcKoM flpaBe ro cyuecrny (c. 23 - 24 as-

rc'peQepara), ne {cHo, tBrflercq nr4 [peAnoNeHsrrfi neper{eHb r4cr.repnbrBarouluu?

Araropy [peAnaraercr yror{Hlrrb cBo}o rro3r4rlr{rc rro AaHHoMy Borrpocy.

I'IsroxeHHbIe 3aMeqaHufl Hoc.rrr.{acrHsrfi xapaKTep ?r He craBqr noA coMHe-

Hlre o6ulylo IIeHHocrb I4 BblcoKoe KaqecrBo anropeSepara AuccepraquoHHoft pa-

00Tbr.

EonrumcrBo rroJroxennfi ,

HosnsHofr, AocroBepHocrbro 14

BbrHeceHHbD( Ha 3alprTy, xapaKTepr,l3yroTcr HayrHofr

apryMe Hrr4po BaHHocrblo. llpe4crannenrmrfr Ha pac-

cMorpeHl4e aBTopeQepar ocHoBblBitgrct Ha AocnDKeHlux KaK orer{ecrseHuofr. TaK 14 co-

BpeMeHHofi rapy6eNHofi reopau rpaxAaHcKoro npaBa. Marepuanu pa6oru cBgne-

Te.rrbcTByroT o cepbe3HoM Jrr4rrHoM BKnaAe aBTOpa B HayKy.

Taxnu o6pa:ou, Ar.lcceprauux [r.vr. PouaueHro <Anaror]rs rpaB a (\wsu-

JIHCTHqCCKOC llccneAoBauue)>
'BJI.'ICTC.'I 

3AKOHI{EHHbIM Hayr{HO-

Pa6ora coor-[ccneAoBareJIbcKIzIM TpyAoM, BbIIIOJIH€HHbTM Ha BbrcoKoM ypoBHe.

Be'rcrByer xnanuQuxalll4oHHblu rpe6onaHuflM pa3Aena II llonoNelr4fl o rrprlcyx-

!elluv yqeHbIX creneHefi, yrBepxAeHHoro flocranoureHueM flpanurenrcrna P@
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o'r 24 ceHrq6pr 2013 r. J\! 842, a ee aBrop - A.VI. PouaHeHxo - 3acnyxr4Baer

npucyxAenns, yvenofi creneHn KaHALrAararopLr4trqecKr4x HayK rro c[eur4aJrbHocru

1:2.00.03 - rpaxAaHcKoe npaBo; npeArrpr{Hr4MareJrbcKoe npaBo; ceuefiHoe rrpaBo;

MexAyHapoAHoe r{acTHoe rrpaBo.
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KoHrarruufi rereS ow: (47 3) 260-68-1 4

E-mail : gitpvifsin @maiI.ru
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OT3bIB
Ha aBropeQepar Ar4ccepraur.rlr

PouaHesxo neHzc a LlsaHosuqa
<<Asarorvfl. rrpaBa (uranunucrl{rlecKoe HccJIeAoBauIae)>,

npeAcraBlenuofi Ha cor4cKaHkre yueHofi crerleHu KaHAI,IAara IopI4AurIecKI{x HayK

(cnequzurbHocrb 12.00.03 - rpaxAaHcKoe rrpaBo; rlpeAnpuHlrMareJlbcKoe npaBo;

ceuefiuoe npaBo; MexAyHapoAHoe qacrHoe npano)

3aulura 14 oxpaHa cy6temuBHblx fpaxAaHcKl4x rlpaB, paBHo KaK

HeAorryqeHr,re orKa3a B npaBocyAur4 v 3noyrrorpe6reHzq npaBoM flBJltlorct

oAHr{Mr,r r43 KnrorreBbrx 3a4aq, cro.trrur4x rlepeA conpeueHHofr poccufrcxofr

nparroeofi cucreuofi. YcroNueHr4e DKoHoMurrecKrrx cnx:eff, a raKxe AIIHaMI4Ka

rpaHr4rl MexAy [paBoBbrMr,r orpacnruu o6ycJroBnnBaror Bo3HI4KHoBeHI4e HoBbIX

o6rqecrseHHbrx ouroureunfi. llosnrenve B rpax(AaHcKoM npaBe HopMarrrBHhrx

KoHorpyKrlufi c orKpbrrbrM coAepx{aHr4eM TarcKe BJIeqer rpaxAaHcKo-npaBoByro

HeorrpeAeJreHHocrb. B yrasaHHbrx ycnoBr4{x BaxHocrb I4 3Haql4Mocrb aHaJIofI4z

rrpaBa KaK cpeAcrBa ycrpaHeHzr uerarunHofi rpaxAaHcro-upanonofi

HeorrpeAeneHHocru cJroxHo rrepeorleHurb. A.I4. PoiuaHesxo BepHo noAMerlaer

aKTy€rnbHocrb reMbr, yKa3brBar, qro cKyAHocrb cyulecrByroruefi HopruarunHofi

6a:u, paBHo KaK 14 HeAocraroqHoe KoruqecrBo caMocroflTeJrbHbrx reoperr{r{ecKr4x

r,rccJr:eAoBauuitt, rocBslleHHbrx aHurorvrr4 [paBa, [opoxAaror [porl4Boperll4Bylo

[p aEiorrpr4M eH 14 Te Jr bHyro npaKTr4 Ky, rp e o yrc qyro p a3p e rre H r4r.

Crpyrrypa Akrcceprarlr4oHHoro r{ccJreAoBaHnfl. onpeAeneHa erqe oAHLTM

ac[eKToM aKTyanbHocrr4. Orcyrcrnue eAr,rHoro KoHIIenryaJIbHofo IIoHI4MaHr4t

npanoeofi [prlpoAbr, roptr1tr.recxofi TexHr{Kr4 Lr oco6eunocrefi [prlMeHeHr4t

aH€ulofr4r4 rro3BoJrr.rJrH aBTopy BbrAeJrHTb Tpv g'acTr e pa6ore - u3yrreHvre froHfrTklfl,

[paBoBbIX $op* I't Mecra aHaJrorr4tr B fpaxAaHcKoM rrpaBe, a raKxe rcpr4Ar4Ko-

TexHuqecKol4 JIOfI4KH r4 npeAeJIOB rrpHMeHeHr4r.

MeroAorofrlrlecKa.fl ocHoBa AHccepraIII4oHHoro rrccneAoBaHvrfl Ilo3Bonr4na

aBTopy BcecropoHHe rlpoaH€ull43l4poBarb Ko Hrle[TyaJrbHbre Bonpocbr HccJre4yeuofi

T€Mr,I. llpuueueHlle qacrHoHayr{Hbrx n o6qeHayrrHbrx MeroAoB rro3HaHr4t Aano



aBTOpy BO3MO)KHOCTb npOBeCTH pa3BepHyTblfi analwl3 IOpI4AI,IKO-TeXHI4r{eCKOfi

JrofrzrKl4 I4 OCO6eHHOCTeft npI{MeHeHLI.U aHULJIOT W ilpaBa.

Aarop, trpoaHaJrr43r,rpoBaB 4eftcreyroqee 3aKoHoAareJIbcrBo, cy.ue6Hyro

rrpaKTr4Ky, rrpr4ureJr K BbrBory o Ar4a[eKru.recxofi cBA3r4 rpaxAaHcro-npanonofi

HeorrpeAeJIeHHocrI,I Lr aHaJrofI{IH ilpaBa.

3aclyxuraer noAAepXKI4 orlpeAeneHne aBTopoM MecTa aHaJrorvlr B

cHcTeMe poccHracKoro lpalKAaHcKoro [paBa KaK cJIo)KHoro, cMetuaHHofo,

Marepn€LnbHofo, o6rqero, perynflTr,rBHo-oxpaHureJlbHoro vr Qynr<quoH€LIlbHoro

[par]oBof o r,rHcTl4Tyra.

Bolsruyro HayqHyro rleHHocrb npeAcraBJlter orlpe.qenenHe Qoprr,r aHaJIorI4I{

B poccr4ficKoM rpaxAaHcKoM npaBe.

Baxsrru HayrrHbrM BKnaAoM AzccepraHTa rBlrfl,erefl. o6ocHosaHze

r4crroJlb3oBaH:afl, aH€LIIorrrH He roJrbKo rnfl BoenoJIHeHI4t npo6ena B

3aKoHoAareJlbcrBe, Ho rI Arq [peoAoJIeHI4t AoroBopHoro npo6ena.

flepcueru,rBHbrM rrpeAcraBrflercfl, ycraHoBneHl4e aBTopoM IopI4ALIKo-

texsnqecxoz JIofr4KLl, a TaKXe rlpeAenoB rIpI4MeHeHLIt aH€LIIO|I4I4 npaBa K

oTAeJrbHbrM fpDKAaHcKo-npaBoBbrM oTHoIueHI4tM, OTHOIIeHI,I-flM, OCHOBaHHbIM Ha

rroA,,rHHeHI,rr4 oAnofi cropoHbr Apyrofi, MexqyHapoAHo-npaBoBblM BeUIHrIM vr

o6g3arerbcrBeHHblM orHoIrIeHI,ItM.

floloNeHux, BbrHocr4Mbre Ha 3auJurry, orJlur{alorc{ o6ocHoeaHHocrblo,

H?yr1so; HonHsHofi, [paKTHr{ecxofi IIeHHocrbIo.

Co4epNanue anropeQepara

IIocraBr,rrb nepeA colIcKareJIeM

BOnpocbI:

1. Cornacno yrBepxAeHr4ro aBTopa aHaJrorl{t npaBa I,I aHuLIIorHs 3aKoHa

cocuaBJrrror eArauufi upaeoeofi r4Hcrr.rryr, Bbleryrla.fl ero cy6uucruryraMl4. B

TaKOM Cilyqae, qeM Bbr3BaHo paccMoTpeHlre B HacToqqeM l4ccneAoBaHvrr4

aH€urorlru npaBa o6oco6neHHo or aHaJIorI4I4 :aroua?

2. MHeuze aBTopa o roM, r{To aH€urofr4fl npaBa B rpaxAaHcKoM rlpaBe

flpe,qcraBJrser co6ofi He roJrbKo cpeAcrBo ycrpaHeHl4.fl HerarnsHofi npanoeoft

Auccepraqzosnofr pa6orrr IIo3BoJIter

ropqAKe Hayuuofr 4vrcKyceuv cneAyloql4e



HeoIIpeAeJIeHHOCTr4 ) HO Lt yCTaHOBJreHLlfl, I43MeHeHLIfl LI [peKpaIIIeHLIt OTAeJIbHbIX

rlpaBoorHorrreHufi caMr4Mlr yqacrHr4KaMl4 o6opora, Ha HaIu B3IJI{A, rpe6yer

A On 0 Jr H I,ITe JI b H O I4 ap ryM e H T AIIIiII.d B I,I C C JI eA O BAHI,I'I'I.

Bltureyxa:aHHble Bonpocbr rro3BoJrrror yrotrHl,ITb no3HIII4ro aBTopa vr He

craBflT rroA coMHeHI4e nayuHufr xapaKTep pa6oru.

fluccepraryut 4.I4. Porrlaueuxo Ha

UHBHJIHCTHI{ECKOE I4CCJICAOBAHI4E)) flBTIflETCfl.

TeMy <<AHa.ltoruq [paBa:

saxoHqeHHofi caMocrotrelurofi

A.-fl. PuxeHKoB

Prrxenros AHaror ufi flrcosreBrlq

A4pec: 400062, r. Bolrorpa4,
rpocrleKr YHznepcurercrzfi, a. 100

TeneSoH: 8 $aal 46-02-63

Aena Ka,qpoB
E-mail : gimchp@vol su.ru

Caftr: https://volsu.ruBurrnras

zat1 ,

Hayr{Ho-Kea-rru0uraquosuofi pa6orofi, B Koropoft co4epxnrafl, perxeHne 3aila'].vr)

nueroulefr cyu{ecrBeHHoe 3HalreHr{e An{ rpax(.4aHcKoro ilpaBa, orBeqaer BceM

rpeCionaunxu BAK, [peAbflBJIseMbIM K raKoro Pola pa6orau, 14 ee aBrop

3acnyxr4Baer rrpucyxAeHuf, zcr<ouofi creIIeHH KaHAI,IAara IopI{AI4qecKI4x pa6or uo

creqr4€rJrbHocrr4 12.00.03 <fpax4aHcKoe rlpaBo; npeArIpHHIaMareJIbcKoe rlpaBo;

ceueftsoe [paBo; Me)KAyHapoAHoe qacrHoe npaBoD.

,{orrop rcpr4Ar4qecKl,Ix HayK, npoQeccop,

npo$eccop xaQeapbl rpaxAaHcKo-rpaBoBblx AI4cuI4nnI4H

B onrorpa4cKoro 14 Hcrl4ryra ynp aBne H:afl, - $ntmana

Poccnfi crofi ara4eu vrpr Hapo AHoro xogqfi crsa 14 rocyAapcrBeHHo cryx6rt

npn llpe:rdAeHre Poccufict<ofi Qe4ep a\Hu

2I rvnpra2}l9 r.

ffiffi
ffi;1ri*;i;,qiH#ffi



rrpu $eAepaJrbHoM rocyAapcrBeHHoM 6rcAxeruonr o6pasoBareJlbHoM

r{pexAeHHI4 BbICIUefO OOpEL3 OBaHkrfl.

< C aparo rcKar ro cyAap crBeHHat IopI,IAIrrIecKat aKaAeMI,Ifl )
or Cepreesa AnercaHApa flerponnua

aApec: I90I21, r. Cauxt-llerep6ypr, yr. Corcga fleqarHuros, A. 16

TeneQon: 8(812) 644-59-II
E-mail : offi ce-spb@hse.ru

OT3bIB
Ha aETope$epar Arrcceprarl[u A.H. Popraneutco <<AHaJrorl{fl rlpaBa

(uununucrrrqecKoe rrccJreAoeauue)>> rrpeAcraB.nenuofi Ha colrcKaHI{e yuenofi

crerreHu KaHAuAara roprrArrrrecKr{x HayK rlo cfleql|aJrbHocTrI

12.00.03.

,{ucceplaqux I.I4. Pouaueuro, [ocBsrr{eHHat I4ccJIeAoBaHLIIo npllpoAbl

TaKOfO npaBoBo|o rBJreHr4r, KaK aHaJroil4r fIpaBa, IJailvIcaHa Ha aKTy€uIbHyIo TeMy.

Als qr,rBr.rJILrcrLTKlr gra npo6nervra oco6enHo aKTy€uIbHa c yqeroM Tofo, rITo

fpaxAaHcKr{M npaBoM peryJrr4pyroTcr He ToJIbKo ca]s'dafl, ooIII}IpHuul ooJlacrb

o6qecrseHHbrx otrorueurEfi, Ho kr IroroMy, r{To 9TI4 orHolrreHl{-fl HaxoA-lrcf, B

rrocToflHHoM pa3BvT:r.;a, 3A KOTOpITM He yCIIeBaeT pa3BI'ITLIe 3aKOHOAaTenbCrSa. B

3Tr4x ycJroBrdrx rrpr4MeueHr4e 4efrcrnyronlutx HopM rlo aH€IJIorIdI{ 3aKoHa, a rIpH

oTcyrcrBLrr{ TaKZx HopM - npuMeHeHr{e aHaJrofHH rrpaBa, o6rerrunHo cTaHoBLrTcfl,

BaxHbrM gJreMeHToM B [paBoBoM MexaHu3Me. K coxareHrrlo, 3Toro He IIoHLIMaIoT re

rrpaBonpzMeHureJrH, KoTopbre c HacTopoxeHHocTbro oTHocsTc.f, K ,{aHHoMy

rrpaBoBoMy rBneHr4ro. llosrorvry e poccuftcrofi cy4e6Hofi npaKrLTKe croJlb peAKI4

cy,ue6nrre perueHlrr, ocHoBaHHbre Ha nprrMeHeHlII{ upaBa rro aH€Llrornu.

TeoperuuecKoe r43f{eHrre aHaJrorrlr{ [paBa B conpeueHnofi poccuficxofi

rlrrBr,rJrr,rcrraKe rarcKe rBHo HeAocraroqHo. Hecuorpr Ha ro, qro AaHHofi

rrpooJreMaTlrKe )/Aengnu HeKoTopoe BHr{MaHI4e MHofI4e kT3BecTHbIe poccnucKne

rII{BI4JII{CTbr V C)IeIIH€LIILICTbI rro TeOpI4H IIpaBa, a rarcI(e I4MeeTCt HeCKOJIbKO

cnerlr4€urbHbrx ArrcceprarluoHHbrx rlccJreAoBauuit, MHorI{e Bonpocbl rlpoAonxa}or

B 4r.rccepralll{oHHblfi coser A-212.239 .03

https://spb.hse.ru/

ocraBarbcr Ar.rcK'yccr4oHHbrMu vrrv cla6o r{3r{eHHbruu. B cBfl3u c 3Tr4M nu6op A.14.



pouaneHKo B KaqecrBe TeMbr Ar4cceprarrnonHofi pa6orrt [puMeHeHI4e a*Nrorvr4

[paBaBu'IBI4JIIIOTI4Ke[peAcTaBIIfieTcg'BnoJIHeonpaBAaHHbIM.

B4aunol{AI4ccepTaIII4oHHoMI4ccJIeAoBa.F{4/tv|^.|4.PotrlagegKoIIocTaBI4npfl,[

3a\aq, B IIac;THocTI,I cooprr,rylu|poBaTb IIoHfTue lpax(AaHcro-upanonofi

HeoilpeAendrruocr.u'ollpeAenfiTbIIoH{Tueupo6erraBfpaxAaHcKoM

3aKoHoAaTeJIbcrBe vt B fpaxAaHcKo-rlpaBoBoM AoroBope' BbIf,cHI4Tb 3HatIeH[e

ocHoBHbrx HaqaJr rpaxAaHcKoro 3aKoHoAareJlbcrBa Ars ilp[Me'eHl4t a*aJrorrrvr

flpaBa u Ap. Karc noxa3brBaer 3HaKoMcrBo c aBropeoeparoM Ar'cceprawr4 \'r4'

PouauerrKo,c6o.nrururrcTBoM3aIaqAI4ccepTaHTycIIeIIIHoc[paBI,IJIctr.

KqLIcjIyuau6onee3HatII4MbIxHaytIHbIXAocrnxerrufiaBTopacneAyeT

oTHecTU, B qacTEtOCTI{:

.BbIfl]BJIeHI4eQoprr,ruaHaJIoruI4npoccuficKoM|paXAaHcKoMIIpaBe,a

I,IMeHH0(1)npanonofiaHaJIoIlII4(aualorun3aKoHa,a1u1o||4g'npana)|^(2)

Sarrnuecrofi aua"rorlllr (aualorur Sarra) ;

.cQoprnryJll{poBaHHoeaBTopoMoIIpeAeJIeHuenpo6erraBrpaXAaHcKoM

3aKoHoAareJlbc.rBe KaK oAHofo r43 o*ronanrafi [pr{MeHeHr4f, aHaJrorrlrrr [paBa' a

r4MeHHO HeyperyJII{poBaHHOCTb noprr',rofi IIpaBa KOHKp.THOT. coAepxaHufl

oTHoIIIeHuit, roropble cooTBeTcTByIoT [pupoAe IpaXAaHcKofo flpaBa LI BxoA'T B efo

[peAMeT'[oAIIaAaIoTII0AocHoBHbIeHaqaftarpaxAaHcKoro3aKoHoAaTeJIbcTBa'

peryJll,IpytoTcgIIocpeAcTBoMqacTHo[paBoBofo(roop4uttaunoHHofo'

Arrcrro3lrrunno ro) MeroAa rlp aB oBoro perynl^p oBa*ufl;

.}CTEIHoBJIeHuecflyqaeB'KofAaHeAo[ycTI4MoIIpI4MeHeHI4eflpaBano

AHAJIOTI{}I;

-onpeAeJIeHI4e[peAenoBIIpuMeHeHI{f,aHaflofl,IuHaIII4oHaJIbHoroqacTHolo

[paBa K Me)KAyHapoAHo-[paBoBbIM 
oTHoIIIeHv|fiM, KoTopble orpaH[quBa}oTc'

cQeparrau BHeAoroBoprrbrx o*rourenraft v MexAyHapoAHo-[paBoBbrx 
oruouleunfi'

peryJrr4pyeMbre AoroBopoM, B KoropoM l{clorb3ylorc'TepMI'HoJIorI4t 
14 I{HcrLIryrbI

qacrHofo rlpaBa u AP'

2



fiuccepraquoHHoeuccneAoBaH|4e!..LI.PouaHeHKo'6e:yclonHo,o6la,4aer

nayuuofi noeusH'fi. Eonsuu{HcTBo upo6neu, Koropble aBTop aHalrkl3rlpyer B

Ar4ccepTarlu u, .ou(io He noJIyIlIJII4 OCBeIIIeHI/tt B Jll{TepaType', nra6o uccJIeAoBaHbI

aBropoM B lrHbrx acrreKTax , ttuloAorronHllreJlbHo apryMeHTI'IpoBaHbI aBTopoM'

Eonruroft 3acnyfofi anropa flBIIfreTcfl' IilupoKoe ocBeIIIeHI,Ie B AI,IccepTaqI,I}1

Toro, KaKue noAx'oAbl K I'I3)^reHuIo aHaJIorI'Iu [paBa cylqecrByrcT n :apy6exHoM' B

oco6ennocrl4 aHrlIo-aMep?IKaHcKoM [paBe'

CYag Ilto ToMYt tlavrwJrDr\v

anropesepar, MoxHo rrpeAnoJroxl{Tb, qro TaKI4M xe {cHbIM' rIpocTbIM I4 xopolul^M
toMj, HACKOJIbKO rpaMoTHO, qeTKO vr [pocTo I43JIOXeH

nr4Tep aTyp HbrM fl 3bI KO M HAnvcaHA C aM a AU C C epTaII ]flit' fi','vl' P o tu an enro'

Buecrr: c reM, IIo AI4CCepTaIII4OHHOfi 
pa6ore 

^'v1'PouanenKo' 

KaK I',I IIo

ecqrofi TBOpqecKU CaM00Torrenruofi pa6ore' MOryT 6Urr BbIcKa3aHbI HeK0ropble

3aMeqaHl4fl.

1' Tetro aBTop yrBepxAaer' tITo npaBoBaff aHaJlorut B cllcreMe

poccufrcroro rpaxAaHcKoro rrpaBa flBl,flercfi' cJIoxHbIM' cMeIIIaHHbIM'

MarepuaJrb'brM, o6quvr, perynrrr,rBHo-oxpaHr{TeJrbHbrM 
14 synruuoHaJlbHblM

lpaBoBbrM tr'C'l{Tyronr (nonoxeHl4e Nl 2)' KoneqHo' HepeAKo IIoHf,TUe <upanoroir

EHcT}lTyT)L1c[oJlb3yeTc'BnfiTepaTypeBcaMoMpa3HoMcMbIcJIe'BToMlILlcJIeB

KarrecrBe c[HoHI4Ma TaKI{x uou-rrufi, KaK ((npaBoBaf, KoHcrpyKIILlfl)' ([paBoBoe

f,BJreHr{e) 14 T.rr. Ho BptA ITr4 orIpaBAaHHo Ha3blBarb o'paBoBylo aHaJIorI'IoD

[paBoBbrM LrHcT]rryroM [prrMeHrrreJrb'o K cr4creMe rpaxAaHcKoro npaBa xorg 6rt

IroToMy, qTO IlpaBosofi I4HCTIITyT He MOX.T cocTotTb p13 HecKoJIbKI{X [paBoBbIX

HopM.

z.IltpuI43}^{eHI4I4[peAeJIoBIIp[MeHeHI,IqaHaJIoIu}IflpaBaBcsepe

'rHTeJrJreKryaruuofi 
co6creeHHocrtl aBTop orpaHl4'I'IBaercfl yKa3aHI{eM Ha To' qro

3arlper Ha rlp'MeHeH're aHaJroruu geficrnyer Jrrrrrrb B orHorrreH'ILI HoBbrx o6re*oe

[aTeHTHbIXnpaB'LIHTeJIJIeKTyaJIbHbIXIIpaBHaceJIeKIII4oHHbIeAocTI4xeHI{fl|4

TorroJrorr4r4 uHTerpaJrbHbrx M'rKpocxeM.,[,aun'e yTBepxAeHI4q [peAcraBJlflIorct



AocraroirHo or{eBvrAHbrMr{. Mex4y reM, rrpo6nervra [puMeHeHug' ailarofl4l4 B rlpaBe

r'HTenJreKTya*uoii co6creeHHocTr' flB'rfierce. KyAa 6onee o6rerr*roft 14 OqeHb

ilpaKTr4qecKr' 3Haqurrrofi. B AaHnofi o6tu,cru MoxHo rIpI4BecrI{ Maccy npuMepoB'

KorAa B cBfl3r4c Heyperyn'rpoBaHHocTbro Tex I4JIIrt LIHbIx acneKToB Bo3H[Kaer Borlpoc'

BO3MOXHO Jrr{ npr'MeHeHlre aHaJroflrr' 3aKOH A L[wr aH'rofr4r4 rrpaBa' flpune4y JII4III'

oAtlH [puMep, nala6olee or{eBLIAHbIfi: no,*nex aT l.I4npanoeofi oxpaHe HaLIMeHoBaHl4fl'

HeKoMMepqecKLIXoprarrusaquficy{eToMToIo,tIToqacTb4fKP@

npeAycMaTpr{BaeT JII{IIIb oxpaHy $npr'renublx Hal{MenosaHufi' KOTOpbItu o6na4atot

KOMMepqecKue opf aHI43a uuu?

3. Haroneq, aBTOp ocTaBI4JI 5ee sHl',Ilnl aHr4L'TaKyIO BaxHyIo npo6leuy', KaK

Bo3MoxHocrb rrpr{MeHeHr4{ a*anotr4rl flpaBa (n 6oruurefi crerleHl4' KoHeqHo'

aHaJrofr.r{ saron.a) B Tex cJlyqatx, KOfAa 3aKoH I{cKiIIOqaeT IIpI4MeHeHI',Ie HOpM

oAHoro rlpaBoBoro I4HcrI'ITyra I'Inu rloAorpacnl4 fpaxAaHcKoro rpaBa K orHoIIreHI'l{M'

peryJII4pyeMbIMApyfLlMIIpaBoBbIMI{HcTI4TyTOMv,lII]IL[IoAoTpacnbloIIpaBa.

flprarr,reporvrMoxercny)Ifl4Tbcr'1227fKPO'corrlacHororopoft(K

'rHTeJrneKTyu[JrbrrbrM 

rrpaBaM He rrpr4MeHqrorcfl rroJroxeHvs' pa3re'a II Hacroql',ero

Kogerca(r.e.]pa3Aena,nocB{IueHHofo[paByco6crgeHHocTl4I4I{HbIMBeIqHbIM

npaBaM - A.C.),,ecJII4 pIHOe He ycTaHOBJIeHO npaBLIiIaMI',I HacTOSIqeIo pa3AeJID)'

C4elanHrre3afteila.Hv'fl',KaKBI4AHovI3LlXcoAepxaHu-f,'Hoc'T

A'rcKyccnnonn'fi xapaKTep 14 Hr. n roefi Mepe ne rore6Jrror BbIcoKIT x AocroI'tHcTB

pa6oruAJ4,Potrlarrerrro.[ucceprauur^.vI.PotuauerrrooTBerIaeTBceM

rpe6onarultM, IIpeAbtBJIteMbIM K KaHAIIAaT'KI',IM ALICC.pTaIII4'M' a ee aBTOp

3acJryxr4Baer npr4cyxAeH'rq eMy yqeHofi crenenr4 Ka'ArrAara roplrAlrqecKr'x HayK'

|Ipo$eccopra$e4pbl|paXAaHcKoIo[paBaI4npoqeccalopuAplqecKolo

^ Xffiiffi :itflr c*r an rnKo Jra eKoH o MI4KII) (CII6 Sranu al )' A' 0' H''

f[.Cepreer

r. floAnucr npo$' A'fl'CepreeBa 3aBepffo'

B
:::i

Qarynr
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