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OBILIAA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJIbHOCTh TeMbI [MCCEPTALMOHHOIO HccaeqoBaHusl. Pa3putue
OOIIIECTBEHHBIX  OTHOIICHWH  COBEPIICHCTBYET MapagurMy  COOTHOIICHHS
UHTEPECOB TOCYJapCcTBa M JUYHOCTH BO BceX cdepax >XKU3HH, B TOM YHCIE
B YTOJIOBHOM  CyJONpPOM3BOACTBE. V3MeHEHHE  yroJIOBHO-TIPOLIECCYaAIbHBIX
IPABOOTHOUIEHUH MpPHUBEIO K TOMY, 4YTO OOBHMHSAEMBI, J0JrO€ BpeMs
BOCIIPMHUMABIIHMIICS B KauecTBE OecmpaBHOTO  OOBEKTa, MpPEeBpaTHIICA
B CAMOCTOSITEJIBHOIO YYaCTHUKA YTOJOBHOIO CYJONPOU3BOACTBA C MIMPOKUMU
IPaBOMOYHSIMH. Ilog ~ BO3nEHCTBHEM  COLMAIBHBIX,  AKOHOMHUYECKHUX,
HOJIUTUYECKUX, PABOBBIX NMPeoOpa30BaHMUl 3aKOHOAATEIb BBOJIUI HOBbIE HOPMBI,
KOTOpBIE IMPEAOCTABIsUIM OOBHHSIEMOMY JIONOJHUTEIbHbIE BO3MOXKHOCTU BIIUSATH
Ha  YrOJOBHO-TIPOLIECCYAJIbHYIO  JI€ATE€NbHOCTh.  [locTeneHHO  mpaBoOBbIE
BO3MOXXHOCTH OOBMHSIEMOTO HApacTalld, paCHIMPSIINCh MPOCTPAHCTBEHHO U
COJIEpP>KAaTENIbHO U JIOCTUIJIM TaKOTO COCTOSIHUSI, KOTOPOE BJIMSIET HA CYIIHOCTHO-
TUIIOBYIO XapaKTEpUCTUKY YTOJOBHOIO Ipolecca, NEePCOHUPUIUPYET E€ro.
JlesTenbHOCTh OOBHMHSEMOTO IO 3allUTe€ CBOMX IpaB, CBOOOJ U 3aKOHHBIX
MHTEPECOB IMepecTana ObITh €ro Ccyryoo JIHMYHBIM JI€JIOM, OHA MPOHUKAET B
nyOJMYHOE TPOCTPAHCTBO, €r0 OTHOUIEHHWE K YTrOJIOBHOMY JI€y CTaHOBUTCS
OJIHUM U3 CUCTEMOOOPA3yIoMKX (PAKTOPOB COBPEMEHHOT'O YTOJIOBHOTO IpoLIEcca.

[Ipo6nema Bosen3bsABICHUS OOBUHSEMOIO U €r0 3HAYMMOCTH ISl YTOJIOBHO-
IpolecCyalbHOW JIESTEIbHOCTH JIO HACTOSILIET0 BpPEMEHH He Oblla O0OBEKTOM
CaMOCTOSITEJIbHOTO MCCJIEOBAHUSI Ha MOHOIPAa(pUUECKOM WM JUCCEPTAMOHHOM
ypoBHe. OHa BOOOIllE HE CTaBWJIach MU HE OOO3Hayajgach B TOM OOBEME M TeX
acrieKTax, KOTOpble TMPHUCYUIM COBPEMEHHOM  MPaBONPUMEHUTENBHON U
IPaBOTBOPUYECKOH JIeATeIbHOCTU. Mexay TeM 3Ta npobiemMa BakHa U CYILIECTBEHHA
HE TOJNBKO MPUMEHHTEIBHO K JEATETBHOCTH OOBHHSIEMOr0', HO M K JESTETbHOCTH
J1000r0 BOBJIEKAEMOI'O B YTOJIOBHBIM Mpoliecc ydyacTHUKAa. OHAa €CThb OTpa)kKeHHE
KOHCTUTYLIMOHHOTO TOJIOKEHUS, COTJIACHO KOTOPOMY YEJIOBEK, €ro IpaBa u
cBOOO/IBI SABJISIIOTCA BhICHIEH LIEeHHOCTHIO (cT. 2 KoHcturyiuu P®), u npeanonaraer

COBCPHICHCTBOBAHUC COOTHOIICHUA HY6J'H/I‘-IHI>IX N JIMIHBIX UHTCPCCOB B YI'OJIOBHOM

Hacrosimass paGoTa mocBsllieHa WCCIEAOBAHUIO BOJEUIBSIBICHHS JIFOOOTO YrOJOBHO-
npecienyemMoro ymia. B e€ Ha3BaHWM 0003HAYEH TOJILKO OOBHUHSIEMBIM, HO YYUTHIBasi OJU30CTh
MPOIIECCYaTbHOTO TOJOXKEHHsSI OOBUHSEMOTO M IMOA03PEBAEMOr0, M3JIaraeMblii B TUCCEPTAIIUU
MaTepuag OTHOCHTCS HE TOJBKO K OOBHHSIEMOMY, HO W K IOJ03PEBaEMOMY B TOW Mepe, B
KOTOPOW COBMAJAIOT WX TNpoOIecCyalnbHble CTarychbl. (COOEHHOCTH, OTHOCAIIUECS K
M0I03PEBAEMOMY, OTOBAPUBAIOTCS OT/ICTBHO.
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CYAONpPOU3BOACTBE. B CBA3M C ATMM BO3HHKAeT HEOOXOIMMOCTh OCO3HAHUS
BOJICU3BSBIICHUS OOBHHSAEMOIO KaK CaMOCTOSITEIILHOM YroJIOBHO-TIPOLIECCYaIbHOM
KaTeropuu, KOTOpasi BBIXOJUT HAa YPOBEHb COOTHOCHMMOCTH C OOIIETIPUHSATHIMHU
YTOJIOBHO-TIPOIIECCYATbHBIMU KAaTETOPUSIMHU, B TOM YHUCJI€ IPUHIIUIIAMHU YTOJIOBHOTO
CyJIOIPOU3BOJCTBA. B 3aKkoHE yKe MNpeayCMOTPEHbl MHOTHE Pa3HOBUAHOCTU
MPOSIBJICHUSI BOJICU3BSBICHUS OOBUHAEMOI'O, MPOMHUCAHBI CHEIMAIBHBIE CIIOCOOBI
€ro peajn3aliu, HO OHU MOKa HE OTPaXKAIOT BCEX CYIIHOCTHBIX acleKTOB XapaKTepa
¥ 3HaYMMOCTHU ATOrO MPaBOBOTO siBiicHUA. [IpoHM3bIBasE BECh YTOJOBHBIN MpoIlecc,
BOJICU3BSBICHUE OOBUHSEMOIO, BBIPAXKEHHOE B psiic HOPM U HWHCTUTYTOB,
HY)KJIaeTCd B CHUCTEMHOM KOMILJIEKCHOM HCCIIEIOBAHUM KaK C TOYKH 3PEHHS €ro
CYILIECTBA U 3HAYMMOCTH MJIsi YTOJOBHOTO CYIJONPOM3BOJICTBA, TAK M MEPCIIEKTUB
€ro Pa3BUTHS U BO3ICUCTBUS HA YTOJIOBHO-TIPOLIECCYAIBHYIO I€ATEIbHOCTD.

[Tpu3naBas BOJICU3bSIBIICHUE O0OBHUHSIEMOTO CaMOCTOSITEIIbHOU
HOBOC(OPMHPOBABIIICHCS  YTOJOBHO-MPOIECCYAIbHONW KaTeropueu, HeoOXOoAUMO
OTIPEAEIUTh €€ MECTO U POJIb CPEIIU APYTUX YTOJIOBHO-TIPOLECCYATbHBIX KATErOPUA,
YSICHUTD, KaK BOJICU3bSABIICHUE CYObEKTa YTOJIOBHO-TIPOLIECCYATbHOM e TEIbHOCTH
BCTPOEGHO B CHUCTEMY OOMICTPU3HAHHBIX YTOJOBHO-TIPOLIECCYAIbHBIX KaTErOpHid,
KaKOBa B3aMMOCBSI3b BOJICU3BSBIICHUS OOBHUHSEMOTO C YTOJIOBHO-TIPOIECCYATbHBIMU
MPUHINNAMHU, KaK U HACKOJBKO BOJICU3BSIBICHHE OOBUHSEMOTO 3HAYUMO JIJIsi
npaBoInpuMeHuTeNs. be3 nccienoBanus mpooieMbl BOJIEU3bIBICHUST OOBUHSIEMOTO
yK€ HE TMPEICTABISETCA BO3MOXXHBIM JIalIbHEWIIIEE pPa3BUTUE YTOJOBHOIO
CYZIONPOU3BOJICTBA M OCYIIECTBIECHUE ACATEIbHOCTA IO COBEPIICHCTBOBAHUIO
JEWCTBYIOIIETO YTOJIOBHO-MIPOLECCYATBbHOIO 3aKOHOAATEIbCTBA.

BoneusbsiBieHne OOBHHSIEMOrO KaK CpEACTBO €ro B3aMMOOTHOILICHHUS
C IOJDKHOCTHBIMU  JIMLIAMH,  OCYIIECTBIISIIOIIMMHU  YTOJIOBHO-TIPOLIECCYAIbHYIO
JESITEIbHOCTh, W CIMOCO0 OTCTaWBAaHWS CBOMX TMPAaB M 3aKOHHBIX HHTEPECOB
npuoOpeTaeT TaKyl 3HAYMMOCTh, KOTOpasi OOYCJIOBIMBAET HEOOXOIUMOCTh
UCCJIEI0BAHUS npoiiecca nepcoHnuKauu caMoro YTOJIOBHOT'O
CYJIONIPOM3BOJICTBA, CBSI3aHHOTO C (POPMUPOBAHUEM pacCMaTPUBAEMON MPaBOBOU
KaTETOpHHU.

VYcnemHoe — COBEPIICHCTBOBAHME  YTrOJIOBHO-IIPOILIECCYAIbBHOTO  IIpaBa
HEBO3MOXKHO 0€3 Hay4HbIX pa3paboTok. Eciam mpaBo pa3BuBaeTcs OT TEOpPUH
K PAKTUKE, 3TO TMIOBBIIIAET HMHTEPEC K TEOPETUYECKOMY OCMBICIECHUIO €ro
byHIaMEHTAIbHBIX MpoOJieM. YBEJIMUMBAIOIICECS BIUSHUE BOJEU3ZbABICHUS

O0OBHHSIEMOT'O Ha YTOJIOBHO-TIPOLIECCYAJIbHYIO ACATCIBHOCTD, €ro y‘IéT
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IPaBOMPUMEHHUTETIEM  OOYCIOBWIM  HEOOXOIUMOCTh  TIIYOOKOTO — HAy4HOTO
MCCIIEIOBAHUSI 3TOrO MPABOBOTO siBJICHHs. HeBepHOE MOHMMaHKE MPABOBBIX HOPM
U MHCTUTYTOB, pPEIVIAMEHTUPYIOIIMX TOPSAOK M IPaBOBbIE IOCIEICTBUSA
MpOSIBJICHUSI ~ OTHOILIEGHHMSI ~ OOBUHSAEMOTO K  YrOJIOBHO-IPOLIECCYabHOM
JEATEIIbHOCTH, HCKaKEHHOE MPEJICTABICHUE O €r0 MPABOBOM CYITHOCTH U BIMSHUU
Ha YTOJIOBHOE CY/AOIPOHU3BOACTBO BIICUET Ne(EKTHOE MPABOBOE PETYIUPOBAHUE
B chepe peanuzanuu OOBUHSEMBIM CBOETO BOJICU3BSBIICHHS M, KaK CIEJCTBHUE,
OIIMOKU B MPABOIIPUMEHUTEIBHOU IEATETbHOCTH.

N3nosxkeHHOE MPEeAoIIPeIeTIIIO BEIOOP TEMBI AUCCEPTAITMOHHON PaOOTHI.

Crenennb pa3padoTAHHOCTH TeMbl HMCCIe0BaHMs. TE€pMUHBI «BOJS» U
«BOJICU3BABJICHUE» MPUMEHHUTEIBHO K YYaCTHHUKAM YLOJIOBHO-TIPOLIECCYabHOM
JeATEeILHOCTH, BKJIIOYasi 0OBUHIEMOT0 M MOI03PEBAEMOT0, JOCTATOYHO HIMPOKO
pacrnpocTpaHEHbl B YIOJIOBHO-IIPOLIECCYaJbHOW  HAYYHOM  JIUTEpaTypeE,
UCIIOJB3YIOTCSL B CYJICOHOM MPaKTUKE, BCTPEUAIOTCS B 3aKOHOATENILCTBE, OJHAKO
CIEIUAIIBHBIX TPYJOB, MOCBAIIEHHBIX pa3pabOTKe 3TOM MPOOJIEeMaTHUKH, O CHUX
nop HeT. JlaHHbIE KaTEropyuu UCCIEN0BAINCH B OCHOBHOM B TEOPUHU FOCYAApCTBA U
mpaBa, B yacTHoctu B pabore B.A. Oiirenszuxta «Bons u BoseusbsiBieHUE
(Ouepku Teopun, GpHI0cOUN U ICHXOTOTHH MPABA)» , U B TCOPUU IPaKIAHCKOTO
mpaBa, Kak TpaBWJIO B Y4YeHUM O chaelke. YTo Kacaercss YrojaoBHOTO
CYJIONIPOU3BOJICTBA, TO MPOOJeMa BOJICU3BABICHUSI OOBUHSIEMOIO C TOYKU 3PEHUS
CBOETO CYIIECTBA M 3HAYUMOCTH B KQU€CTBE CAMOCTOATEILHOTO 00bEKTa U3YUCHUS
HE BBIJECISUIACh U HE OCBEIIAIACh. XOTS €€ OTHEIbHBIE aCIEKThl B TOW WM WHOU
Mepe 3aTparuBajuch B paboTax, MOCBAMIEHHBIX YTOJOBHO-TIPOIECCYATHbHOMY
MOJIOKEHUIO OOBHUHSAEMOTr0, OOECNEYEHUI0 €ro MpaB W 3aKOHHBIX HHTEPECOB,
B3aMMOOTHOIIICHUSIM C  JAPYTMMHU  Y4YaCTHMKaMH  YTOJOBHOTO  Ipolecca.
B yacTHOCTM OHM B TOW WM HMHOM MEpE pPacCMaTpUBAIUCh €IIE B TPyAax
JIOPEBOTIOIIMOHHBIX FOPUCTOB: C.N. BukTtopckoro, N.B. I'eccena,
A.TL. KyHuipina, IT1.1. JIroOnuHCcKOTO, C.B. Ilo3npiliena, H.H. Po3una,
B.K. CiyueBckoro, N.5. ®oiHULIKOTO U JIp.

O BbIpakeHUU OOBHUHSAEMBIM CBOEr0 MHEHHSI KaK CBOEOOpa3HOM CIocobOe
3aIlMTHI ¥ OTCTaWBAaHUS MIPaB U 3aKOHHBIX UHTEPECOB B OMPEACIEHHON Mepe MUCaIH
y4€HbIE, TOCBIATHBIIME CBOM TPYIAbl HCCIEAOBAHUIO MPOLECCYAIIbHOIO CTaTyca

OOBHHAEMOTO M OOECIICUCHHI0 €ro MpaB W 3aKOHHBIX uHTepecoB: S.C. ABpax,

Y Oticensuxm B.A. Bons u Bonemsssiienne (O4epKH TEOPHH, dbunocopuu M MCUXOJIOTUU
npasa) / oTB. pea. Pamkados C.A. lyman6e: Honwumr, 1983. 256 c.
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JLb. AnekceeBa, ®.A. boraukuii, A.f. Beuumdckuii, W.M. TIanbnepus,
A.C.T'ambaps, II1.C. Jarens, T.H. JHoOpoBoabckas, 3.3. 3uHATyJUIMH,
3.®. Kospura, JIJ. KokopeB, B.M. KopuykoB, A.M. Jlapun, A.P. PatuHoB,
T.A. CxotnukoBa, IO.U. Crenosckuii, M.C. CrporoBuu, A.A. Tapacos,
@.H. ®arkymmn, A.JL Lpmkra, M.A. Yensnos u ap.

HexoTopblie acnieKThl BIUSHUS BOJICU3BIBICHUS OOBHHSIEMOI0 Ha YTOJIOBHO-
MPOIIECCYANTBHYIO JIeATEIbHOCTh 3aTPAaruBaINCh B MCCIICIOBAHUAX, TTOCBSIIEHHBIX
OT/ICJIbHBIM MPUHITUIIAM YTOJIOBHOTO CYJIOIIPOU3BOJICTBA U UX PEATM3ALINH B IETIAX
oOecrieyeHHs MpaB, CBOOOJ M 3aKOHHBIX MHTEpPECOB 0OBuHsieMoro. OHHM HAILIH
orpaxeHue B paborax O.U. AunpgpeeBoi, M.T. Ammp6ekosoii, A.C. bapabar,
E.B. Benuxkoii, B.JI. I'puropsana, A.B. I'punenko, N.A. 3aiiueBoii, A.H. rnaTtsesa,
A.Il. KpyrnukoBa, A.B. Kynpsasuesoii, M.A. Haconosoii, C.b. HekeHOBOI,
H.K. ITanbko, I'.b. IlerpoBou, H.II. IleunukoBa, A.JL. Tlpouuisakosa,
T.K. Psouaunon, B.M. Casumkoro, W.B.CmomnpkoBoii, .M. Cremopckoro,
M.C. CtporoBuua, A.C. Tapan, B.T. Tomuna, M.A. ®omuna, A.M. KOcy0Ooga,
A.H. Sluxuna u 1p.

HekoTtopsie yacTHBIC BOIIPOCHI BO3/IEHCTBHSI OOBHHAEMOTO (T10,103pE€BaEMOI0)
Ha YTrOJIOBHO-TIPOIECCYAJIbHYIO JESITEIbHOCTh OCBEIIAIMCH TPU PACCMOTPEHUU
VOPOIIEHHBIX  TMPOU3BOJCTB, a TakXKe TMPU  MCCICIOBAHUM  MPOOJIEMBI
muddepeHnranu  yroaoBHO-MIpoLeccyalbHOM (opMbl (B TOM YacTu, B KOTOPOM
BBLIOOpD TIOpSJIKA YrOJIOBHOTO  CYJOMNPOM3BOACTBA 3aBHUCHUT OT HaMEpEHUU
obBuHsiemoro) B paborax A.B. bospckoit, JI.B. Bunuikoro, H.A. BmacoBoii,
C.A. I'mprko, WMN.B. TonoBunckoii, O.B. EBcturneeroii, A.C. 3akoTSHCKOrO,
M.B. 3otoBoii, B.B. Kanpuuikoro, O.B.Knumanosoi, IO.B. KyBangunoi,
B.A. Jlazapesoit, .B. Jlomko6anosou, J[I.W. Jlrobumkuna, H.C. ManoBoi,
E.A. MapkosuueBoii, A.B. [Tutoka, A.A. ITnscynosoi, E.B. Caromikunol u ap.

OtnenpHBIE  aCMEKTHI, CBS3aHHBIE C  IPOSBICHHEM  OOBHHSICMBIM
BOJICU3BSIBIICHUSI W €ro  BJIMSHUEM Ha  MpolecCyalbHble  PEHIeHUs,
paccMaTpuBaIUCh B KaHAUJATCKUX IHACCEPTALUAX H.B. BacuineBa
«IIpexpareHre yroJoBHBIX i€l 10 HEpEeaOMIUTUPYIOIUM OCHOBAHUSIM Ha CTaAuuU
npeaaputeabHoro paccienoanus» (2002 r.), .C. YcrtunoBa «IloBeaeHueckas
XapaKTepUCTHKAa OOBHHSAEMOro M €€ BJIMSHHE Ha PCIICHUS, NMPUHHMAaeMbIe I10
yrojsoBaomy nemy» (2015 r.), O.B. XKunepoii «3n0ymnotpedieHne 0OBUHIEMbIM
CyOBEKTUBHBIMU TpaBaMHU B XOJ€ TPEABAPUTEIIBLHOIO PAaCCiIeIOBaHUS: TOHATHE,

BUJIBI M ITyTH ero npeogoiacaus (2018 r.).
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Bricoko onieHHBasi BKJIaJl YKa3aHHBIX YUYE€HBIX, HAJ0 MPU3HATH, YTO B LIEJIOM
paccMmaTpuBaeMas IpobiieMa B HayKe YIOJIOBHOTO TMpollecca HE pacKpbiTa H
HY)XJaeTcs B JallbHEHIIEM  TUIyOOKOM  HCCJICIOBAaHMM  HE  TOJBKO
Ha MOHOTPapUIECKOM, HO U Ha AUCCEPTAIIMOHHOM YPOBHE.

O0beKkTOM HCCIeA0BAHMS  SIBIIAIOTCA  yPEryJIUPOBaHHBIE  YTOJIOBHO-
MpoIIeCCYaIbHBIM 3aKOHOM OOIIECTBEHHBIC OTHOIICHUS, BO3HUKAIOIINE B CBS3H
C MPUBJICUCHUEM JIMIIa K YrOJIOBHOM OTBETCTBEHHOCTH, OOYCIJIOBJIEHHBIE €TI0
JeATeIbHOCTBI0O M TMPOSBICHUEM  BOJCU3BSABICHUS  TNPU  IPOU3BOJICTBE
10 YTOJIOBHOMY JIETY.

IIpenmer wucciaeqoBaHMsI COCTABISIIOT HOPMBI POCCHIMCKOIO YrOJIOBHO-
MPOIIECCYATHLHOTO TpaBa, MOCPEACTBOM KOTOPBIX OCYIIECTBIISIETCS perjiaMeHTaIs
MPOIIECCYATbHOTO TIOJIOKEHHSI OOBHHSEMOTO M €ro JesATEeIbHOCTH B cdepe
MIPOM3BOJICTBA T10 YTOJIOBHBIM JI€JIaM, a TaK)K€ MPaKTUKA UX MIPUMEHEHUS.

Hean u 3agaum ucciaenoBanms. Llenpio quccepTallmoHHON pabOTHI SBISIETCS
pa3pabOTKa KOHIIEMIMU, PACKPBIBAIOIICH MPABOBYIO CYHIHOCTH BOJICHU3bSIBICHUS
oOBuHsIEMOrO  (ITOJ03PEBAEMOT0), 3HAYUMOCTh  TaKOTO  BOJICH3bSBIICHHS
B YTOJIOBHOM CYJIOIIPOM3BOJICTBE, IMYTH M CIOCOOBI JOJDKHOTO OTPAKECHHS ITOTO
MPABOBOTO  SIBJICHUSI B  YIrOJOBHO-TIPOLIECCYaJIbHOM  3aKOHOAATENbCTBE U
BOCIIPUSATHS B IPABONPUMEHUTEIHLHOMN JESTETbHOCTH.

VYkazanHas 1eib nNpeaonpeaesinia perieHue Caeayoux 3aaau:

- PACKPBITh MOHATHE U CYITHOCTh BOJICU3BSBICHUS OOBHHSIEMOT0, TCHE3UC U
MEXaHM3M ero (OpMHPOBAHHUS, OMNPEACIUTh IEPCICKTUBBI €r0 Pa3BHUTHS,
3HAYMMOCThH U BJIMSTHUE HA YTOJOBHO-MPOIIECCYATIbHYIO AEATEIbHOCTD;

- ONPEJICTUTh MECTO KaTETOPUH «BOJICU3BSBICHUE OOBUHIEMOT0» B CUCTEME
YTOJIOBHO-TIPOIIECCYaIbHBIX KaTEropuii, mokazaTh €€ CBsI3b C IPYTMMH YTOJIOBHO-
MPOIECCyaIbHBIMU KaTETOPUSIMH;

- BBIICIUTh MNPEANOCHUIKM W dTanbl  (OPMUPOBAHUS  KAaTETOPHH
BOJICU3bBSIBIICHUS B YTOJIOBHOM CYAONPOU3BOJICTBE;

- 0003HAYNUTHL OCHOBHBIEC ACIIEKTHI CBSA3U BOJIEU3BABIIEHUS OOBHHSIEMOIO C
MPUHIUIIAMYU YTOJIOBHOTO CYyAONPOU3BOICTBA;

- U3JI0KUTh HCTOPUYECKYIOD PETPOCIEKTUBY Yyu€Ta BOJICU3BSBICHUS
OOBHHSIEMOTO B YrOJIOBHOM TIpPOIlECCE€ U ONPENeTUTh MECTO U  POJib
BOJICU3BSBIICHUS OOBHHSEMOTO B CHUCTEME COBPEMEHHOMW ITyOJIMYHON YTOJIOBHO-

HpOHCCCY&HBHOﬁ ACATCIBbHOCTH,
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- PACKpBITh JHAICKTHUKY B3aMMOCBSI3M BOJICU3BSIBICHUS OOBHHSIEMOTO C
NpPUHIIMIIAMU 00€CIIeYeHHs ITPaBa Ha 3aIUTY U COCTA3ATEIIbHOCTH;

- BBISIBUTh B3aUMOCBSI3U BOJICU3BSABICHHUS OOBHHSIEMOTO C JPYTUMU
YTOJIOBHO-TIPOLIECCYAJIBHBIMUA ~ MPUHUUANAMHA, MOPOCHUPYEMBIMH HA JIMYHOCT,
3amuTy €€ mpas, CBOOO M 3aKOHHBIX HHTEPECOB;

- YCTaHOBHUTH BIIMSHUE BOJICU3BSBICHUS OOBUHSIEMOTO Ha XapaKTEPUCTUKY
THUIIA POCCUKUCKOTO YTOJIOBHOIO CYAONPOU3BOICTBA.

IIpaBoByI0 OCHOBY [MCCEPTANMOHHOIO0 HCCJICAOBAHMSA  COCTaBILIIOT
MEXTyHapOIHbIC HOPMAaTHBHO-TIPABOBBIC aKTHI B chepe OXpaHbl U 3AIIUTHI MPaB U
cBOOOJ YeoBeKa MPHU OCYIIECTBICHUN YTOJOBHOTO TpeciiefoBanus, KoHcTutyius
Poccuiickoit @enepanuu, denepaibHbie KOHCTUTYIIMOHHBIC U (e/iepaibHbIC 3aKOHBI,
a TaKkKe WHbIC JCUCTBYIOIINE HOPMATHUBHO-TIPABOBBIC AKThI, CBS3aHHBIE C OOBEKTOM
uccienoBanus. M3ydeHuo ¥ aHanu3y MOJBEPIVIMCh HOPMATHUBHO-TIPABOBBIE AKTHI,
PErJIAaMEHTUPOBABIIIE YTOJOBHO-TIPOLIECCYAIBHYIO AeATENBHOCTh B Poccun B XIX—
XX BB., IPEXKIIE BCET0, Y CTaB YroJIOBHOTO cynonponsBoacta 1864 r., YIIK PCOCP
1922, 1923 u 1960 rr., OcHoBBI yronoBHoOro cymaonpousBojactBa Coroza CCP u
coro3HbIX pecrnyonmuk 1958 r. u ap. [IpoaHanu3upoBaHO JEHCTBYIOIIEE YTOJIOBHO-
MPOIECCYATbHOE 3aKOHOIATENTLCTBO OTACIBHBIX 3apyOeKHbBIX CTpaH. [JokTpuHaIbHOE
TOJIKOBAHHE YTIOJOBHO-TIPOLECCYATbHBIX HOPM OCYILECTBISIOCH ABTOPOM C YYETOM
IIPABOBBIX MMO3MLMK M pekoMmeHnaumi EBpomneiickoro Cyzna mo mpaBaM YeNnoOBeEKa,
KonctutyunonHoro Cyaga P® wu BepxoBHoro Cyaa P®, BblpakeHHBIX B
COOTBETCTBYIOIINX Cy/I€OHBIX aKTaX.

Teopernyeckoil OCHOBOM TUCCEPTALMOHHOIO MCCIEOBAHUA BBICTYIAIOT
HAay4YHbIE TPYAbl JTOPEBOIIOLMOHHBIX, COBETCKMX M COBPEMEHHBIX POCCUHCKUX H
3apyOEKHBIX YUEHBIX — TEOPETUKOB IpaBa, CIEIHUAIMCTOB B 00JIACTH YTrOJOBHO-
IIPOLECCYATIBHOTO M YTOJIOBHOTO MPaBa, COBPEMEHHBIE KOHLIETIIMU U JTOCTUKEHHS
dbunocopuu, JTOTUKHU, TICUXOJOTHH, COIMOJOTHH M JPYTMX HAyK, W3YYarolIMX U
OOBSICHSIFOIITUX 3aKOHOMEPHOCTH JIEATEIHbHOCTH YETIOBEKA.

IMIMpPUYECKasi OCHOBA HMCCJAEI0BAHUA BKIIIOYACT JaHHbBIC, MOJYYCHHBIE
Brnepuon ¢ 2012 mo 2019 rr. B pe3ynpTrare aHKETUPOBAHHUS MPAKTUYECKHUX
pabotHukoB B . CtaBpomnose u CtaBpornoyibckoMm kpae, T. CaparoBe, PecniyOnuke
Komu (r. Bopkyra), Kamyxckoit, Tynbckoit, TamboBckoit, [len3enckon obmactsax
(187 coTpyIHHMKOB OpraHOB pacclIeIOBaHUSI W MPOKypaTyphl, 185 cyneit m 138
aJIBOKaTOB); pe3yibTaThl U3y4deHUs 173 yroioBHBIX J€1 U HAA30PHBIX

IMPOU3BOACTB, HAXOIAIIUXCA B daApXHBAX (bez[epaanLIx CyaOB MW OpPraHoB
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npokypaTypbl CTaBpomnosibCKoro kpas, a Takxke CaparoBckoi, Kamyxckoil u
Tynbckot obnacreit; 500 oduimansHO OMyOIMKOBAaHHBIX CYACOHBIX PEIICHUMN
Pa3HbIX CYJIEOHBIX MHCTAHLIUM; SMIIMPUYECKHUE JTAHHBIE, COJEpKAIlIUecs B TpyJax
JIPYTUX HUCCIIE0BATENEH; CBEICHUS CTATUCTUYECKOTO XapaKTepa, MPeCTaBICHHBIC
Ha o¢unuanbHBIX cadTax: MHTepHeT-mopTasie mpaBoBOil  MH(MOpMaNUH,
['enepansHOM mpokypatypsl P® (Ilopran mpaBoBoii ctaTucTuku), MUHHCTEpCTBA
BHyTpeHHUX naen P®, BepxosHoro Cyna P®, CyneOnoro JlemaprameHrta mnpu
BepxoBaom Cyzne P®, YnonHOMO4eHHOTO Mo mnpaBaM yenoBeka PD, a Takxke Ha
caiitax ¢eepanbHbIX Cy/I0B OOIICH IOPUCAUKITIH.

MeToa0/10rH4eCcKO OCHOBOM MCCJIEJOBAHMSA BBICTYIIA€T COBOKYIIHOCTH
¢unocodpckux, oOUIEHAYUHBIX U CHEHHAIBHO-IOPUINYECKMX METOJ0B HAYYHOI'O
no3HaHusA. [lpm mnpoBeneHMM UCCAEAOBAaHUSA MCIOJIB30BAHBI, IIPEXKIE BCETO,
JUAJEKTUYECKUA METOJl, a TakK€ B Pa3HOM COOTHOLIEHWU OOIIEHAy4YHbIE WU
CIEHUAIBHO-IOPUINYECKAE METOABbl ITO3HAHMWSA: AaHaJIW3, CUHTE3, WHIYKLUS,
JNENYyKLUHs, CUCTEMHBIM IIOIXOJA, METOX TEOPETUYECKOr0 MOIECIUPOBAHNUS,
CTaTUCTUYECKUH, COLIMOJIOTUYECKUM, HCTOPUKO-TIPABOBOM, (dopmanbHO-
IOpUINYECKAN, CPABHUTENBHO-TIPABOBOM ¥ METOJ FOPUANYECKON HHTEPIPETALUU.

Hayuynasi HOBU3HA [auccepTanMu OIpeaenseTcs pa3paboTKON KOHLEMIUU
BOJICU3bSBIICHUS OOBUHSEMOr0 B CUCTEME MIPABOBBIX KATErOPHl U1 OCHOBHBIX Hayall
YTOJOBHOIO  CyAOIIPOM3BOACTBA. Bee conepkaHuM OmpenesreHa IpaBoBas
CYIIHOCTb BOJICU3BSIBJICHUS OOBUHSIEMOIO, pAacKpbiTa 3HAUYUMOCTb TaKOIO
BOJICU3BSBIICHUS B YTOJOBHOM CYyJIONPOU3BOJACTBE, BBISBICHBI MYTH U CHOCOOBI
JOJDKHOTO OTPAXXEHUS 3TOrO ITPABOBOTO SIBJIEHUS B YTOJIOBHO-IIPOLIECCYAIBHOM
3aKOHOJIATEIBCTBE U €r0 BOCIIPUATHUS B TPABONPUMEHUTENBHON AEATEIbHOCTH.

BoneunsbsBiaenre oOBHHAEMOrO MPU3HAETCS OJHUM M3 CHUCTEMOOOPA3YIOLINX
(dakTopoB YT'OJIOBHOT'O CyZIOIIPOU3BOJICTBA, HaJEIseTCA 3HaA4YEHUEM
CaMOCTOSITEJIbHON YTOJIOBHO-TIPOLIECCYAIBHOM KaTEropyuu, KOTOpasi Mo CBOEH POJIU
Y BIMSHHUIO Ha YTOJIOBHO-TIPOLECCYAIBHYIO JESITENBHOCTh CpPaBHUMA C IPYTUMHU
OOLIENPU3HAHHBIMU KATETOPUSIMU TOAOOHOTO psAlia, B TOM YHUCIE MNPUHLUIIAMHU
YTOJIOBHOT'O CYJOIIPOM3BOJICTBA.

BreipaGoTanbl  mpenjioKeHUsT MO0  COBEPUICHCTBOBAaHHUIO  yTOJIOBHO-
MIPOLIECCYAIBHOTO 3aKOHOJATENIbCTBA M IPABONPUMEHUTEIBHON JESTEIBHOCTH,
0OyCJIOBJIEHHBIE BO3PACTAHUEM POJIM U 3HAYECHHS BOJICU3bSBICHUSI OOBUHSAEMOTO B

COBPEMEHHOW MPABOBOM JIEMCTBUTEIBLHOCTH.
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Ha 3amuTty BBIHOCSTCS CIICIYIONIME OCHOBHBIE MOJIOKEHHS, OTPAKAIOIINE
aBTOPCKYI0  KOHUENUHUIO  JOKTPUHAIBHOTO  IMOHUMAHUSA  BOJICU3bSBICHUSA
OOBHUHSAEMOTO, €TO POJIU, MECTA M 3HAUECHUS B YTOJIOBHOM CYIOIPOU3BOJICTBE.

1. YronoBHo-ipotieccyanbHass ~ JIEATEIBHOCTE  OOBHHSEMOro,  Oyay4u
COCTaBHOM 4YacCThIO YIOJIOBHOTO CYJOIPOHM3BOACTBA, IO CBOEM 3HAYUMOCTH H
HAIlpaBJIICHHOCTH HOCUT JBOWCTBEHHbIM xapakrep. C OAHON CTOpPOHHI,
3TO JIEATEIBbHOCTh, TOCPECTBOM KOTOPOU OOBUHSIEMBIN BBITIOJHAET BO3JIOKEHHbIE
HAa HEro ImpoueccyalbHble OOA3aHHOCTH, C JPYrod — 93TO aKTUBHafi,
CaMOCTOATENbHAS WM WHULMATUBHAS JAESATEIBHOCTh, IOCPEACTBOM KOTOPOM
OOBHHSIEMBIN peanu3yeT NpPEOCTaBICHHbIE €My IIpaBa C LEIbI0 3alllUThl M
OTCTauBaHUSl CBOMX 3aKOHHBIX MHTepecoB. O0a 3TH HaANpaBJICHUS J1EITEIbHOCTH
OOBHHSIEMOT0 HAXOJSATCS B OJTHOM IIPABOBOM TIOJIE, HO €CJIU OOS3bIBAHUE JIUIIACT
OOBHHSIEMOTO CBOOOJBI BHIOOPA, BO3MOYKHOCTHU JIE€WCTBOBAaTh B COOTBETCTBUHU
c COOCTBEHHOM BOJIEH, TO peaiu3alus MpaB 3aBUCUT OT CaMOro OOBHHSIEMOTO,
OCYLIECTBJISIETCS 1OJ BO3JCHCTBUEM M TPH YYaCTUU €ro BBIPAKEHHOI'O
IICUXOBOJIEBOIO ~ OTHOILIEHUS K OCYIIECTBIIEMOM  YTOJIOBHO-IIPOLIECCYAIbHON
NESATEIIbBHOCTH W COOCTBEHHOro HHTepeca 1o jeny. VIMeHHO oHa, Oyayuu
COMPSDKEHHON C €ro BOJICU3BABICHHUEM, SIBIACTCS 0a30BOM, MNpeBAIUPYIOLIEH
CTOPOHOM yTOJOBHO-TIPOLIECCYAIBHOM JIESITEIHHOCTH OOBUHSIEMOTO.

2. BoneusbsBneHne OOBHHSEMOTO SBIISCTCS Pa3HOBUAHOCTHIO (opwm,
CIIOCOOOB, CPEJICTB MPOSBICHUS JINYHOCTHBIX CBONCTB U KAYECTB (XapaKTEPUCTHK)
JU1a, MPUBIIEKAEMOI0 K YTOJOBHOM OTBETCTBEHHOCTH, MOCPEACTBOM KOTOPBIX OH
BBIPDAKA€T CBOE€ OTHOUIEHWE K NPUHUMAEMbIM YIOJOBHO-IPOLIECCYaTbHBIM
pELICHUsIM U OCYLIECTBISIEMOM B OTHOILIEHWHM HETO YrOJOBHO-TPOLECCYaIbHOU
JEATEIBHOCTH B IEJISAX OMPOBEpPKEHUsS OOBUHEHMS (MOJO3PEHUsI), 3alUTHl U
OTCTauBaHMS CBOUX IIPaB U 3aKOHHBIX HHTEPECOB.

3. BoneusbsBieHne OOBHHSEMOTO XapaKTEPU3yeTCs] MHOTOIUIAHOBOCTHIO.
B @unocogpcro-npasosom cmeicie 3TO YroJoBHO-TIpOLIECCyallbHAST KaTeTropHs,
10 CBOGM CYIIHOCTM M 3HAYUMOCTH COIOCTaBMMas ¢ OOILIENpPU3HAHHBIMU
KAaTerOpUsiMM yrOJIOBHOTO MPOIECCa, B TOM YHCIE MPUHIUIAMHU YTrOJOBHOTO
CyJIOIIPOM3BOJICTBA, B CHUCTEME KOTOPBIX OHO JOJDKHO TIOJIYYUTh JOJIKHOE
3aKOHOJATENbHOE 3akperyieHue. C TOYKM 3pEHUs meopemuKo-npaKmuiecko2o
gocnpusimusi  CETOJHSAIUHEH  yrOJOBHO-IIPOLIECCYAIbHOM  JI€MCTBUTENBHOCTH
BOJICU3bSBIICHHE OOBHMHAEMOIO KOHBEPTUPYET B OJUH U3 CHCTEMOOOPA3YIOIIMX

(GakTopoB,  ONpENENSIONUX  CYIIHOCTHBIE  XapaKTEPUCTUKH  POCCHICKOTO
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YTOJIOBHOTO CYAONPOU3BOACTBA. B ncuxoeoneeom niane 35TO TCUXUYECKHUU
npoliecc, OOYCIOBJICHHBIA MPOIECCYaIbHBIMU JIEHCTBUSIMU WM JICUCTBUSIMH,
MOTYIIUMH BbI3bIBATh WJIM H3MEHSTH YIOJIOBHO-TIPOLECCYAIbHYIO JEATEIBLHOCTD.
B wupokom smnupuueckom cmuicie 3T0 yroJlOBHO-IIPOLECCYAIbHAST NESTENBHOCTD
YTOJIOBHO-TIPECTIEYEMOTO JIMIA, OCHOBHOM OTJIMYUTEIBHOM YEPTOM KOTOPOU
SBJIIETCSl BIUIETEHUE B HE€ CYOBEKTHBHO-BOJIEBOTO OTHOIIEHUS OOBHUHSEMOIO
K IPOUCXOASUIEMY. B y3KOM 2MRUpu4eckom cmolcie 3TO TOBEICHUYECKUN akKT,
B OCHOBE KOTOPOTO JIEKHUT CIJIOKHBIM BOJIEBOM IPOLIECC, COCTOSIIMN U3 NBYX
OTHOCHUTEIBHO CaMOCTOSITENIbHBIX, ~ TECHO  B3aWMOCBSI3aHHBIX  JTAIlOB:
BoJicoOpa3oBaHus (3apoxkiaeHue W (HOPMUPOBAHHME BOJU) W BOJCHPOSIBICHUS
(BpIpake€HUE BOJIU BOBHE).

4. BoneusbsBieHre Kak TCUXO(PU3NOIOTUYECKUNA TOBEJACHUYECKUI  aKT,
B KOTOPOM TIPOSIBIISICTCS PEAKIMs OOBHUHSEMOIO Ha IMPABOBYIO JIEHCTBUTEIBHOCTD,
OCYIIECTBIISIETCSI UM JIMOO MO COOCTBEHHOM WHUIIMATUBE BHE 3aBHUCHUMOCTHU
OT ACUCTBUM W  peHIeHWH Jpyrux Jidl — (CaMONpOsBIsIEMOE WM JIMYHO
WHULIMUpYEeMoe), OO0 B CBSI3U C JEHCTBUSIMH HMHBIX CYOBEKTOB MpoIecca:
MPEJCTaBUTENIEH CTOPOHBI 3aUTHI (3AIUTHUK, 3aKOHHBIN TIPEJICTaBUTEIb), CTOPOHBI
OOBUHEHHMSI (ITOTEPMEBIINH, JOJDKHOCTHBIC JIMIIA, OCYIIECTBIISIFOIINE YTOJOBHOE
CYJIOTIPOM3BOICTBO), a TAaKXKe JEATEIBHOCTHIO JIUI, TaK WM WHAY€ CBSI3aHHBIX C
OOBHUHSIEMBIM, HO HE SIBJISIFOIIMXCS YYAaCTHUKAMH YTOJIOBHOTO CYJONPOU3BOJCTBA,
HaTpUMep APY3bsi, KOJUIETH, POIUTENH (00yCIOBIEHHOE BOJICU3bSIBICHUE).

5. [lo BO3AEHCTBUIO HAa  YrOJOBHO-TIPOIECCYaTbHYIO  JCSATEILHOCTD
BOJICU3bSIBIICHUE 0OBHUHAEMOTO MOXET BBICTYTIATh B KauecTBe
NPEIONPENEISIONIEr0, YYUTHIBAEMOTO WM YCIOBHO YYHMTHIBAEMOTo (hakTopa.
JlanHOE OOCTOATENHLCTBO HAXOAUTCS B KOPPEJSIIIUOHHOW CBSI3M C  MECTOM
BOJICU3BSBIICHUS  OOBHHAEMOTO B CHUCTEME OCHOBAaHMM i1  TPUHATHUSA
MPOIIECCYaTbHOTO pelieHus. Bonen3bsaBieHne OOBHHSIEMOTO MOXKET BBICTYINATh
B BUJIE OCHOBBI MPUHUMAEMOTO TMPOIECCYaTbHOTO PEIICHUs JTMOO OBITh OJHUM U3
AJIEMEHTOB (KOMIIOHEHTOB) OCHOBAaHHWI MPUHUMAEMBIX MTPOIIECCYATbHBIX PEIICHU.

6. BoneusnsiBieHMe OOBHUHSIEMOTO C TOUYKH 3pEHUS JCHCTBYIOIIETO
3aKOHOJIATEIhCTBA BBIPAKAETCS B Pa3HOOOPA3HBIX HOPMATHUBHO OIPEICISIEMBIX
dbopmax (3asBi€eHHE, X0/IaTaliCTBO, MPOChOa, jkamoba U Tp.), YTO 3arpOMONKIACT
TEKCT  YrOJIOBHO-TIPOLIECCYaJbHOIO  3aKOHa W CO3Ja€T  CJIOKHOCTHU
B [IPaBONPUMEHUTEIBHON NEATEIIbHOCTH. Bce 3TH IPOLIECCYAIIbHBIE

Pa3HOBUAHOCTHU BOJICU3BABJICHUA 00BHHIEMOTO Kak criocoda IIPOABJICHUA WM
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CBOETO MHEHHS B OTHOIICHUSX C JOKHOCTHBIMU JIUIAMH, BEIYIIUMH TIPOIECC,
MOXHO M HYKHO IpeoOpa3oBaTh MO OCHOBHOMY COJEpKaTEIbHOMY IMPHU3HAKY
BJIBa BHJAAa M O0003HAYUTHh BOJICU3BSBICHHE OOBHUHIEMOIO, HaIlPaBJICHHOE
Ha pean3aIiio MPUHAIICKAIINX €My TpaB, XOJATalCTBOM, a BOJICHU3BSBICHUC
OOBHHSIEMOTO, HAIICJICHHOC HAa BOCCTAHOBIICHWE HAPYIICHHOTO TIpaBa WM Ha
MEePEeCMOTP MPOLIECCYATIbHOTO PEIICHHMS, — KaJT000M.

7. HeoOXomuMocTh Hay4dyHOTO BBIJICICHHMS W  COOTBETCTBYIOIIETO
3aKOHOJIaTEILHOTO  OGOPMJICHHS  BOJICU3BSABICHUS  OOBHUHIEMOIO0  Kak
CaMOCTOSITEJILHOM  YTOJIOBHO-TIPOIIECCYaJIbHOW ~ KaTeropud  OOYCIIOBIIEHO
CYITHOCTHBIMH W3MEHEHHUSMH, TPOUZOMIEAIINMH B POCCHICKOM YTOJOBHOM
npoiecce B nocieaHue rojibl. COBpEMEHHBI POCCUUCKUN YTOJOBHBIN MPOIECC
npuoOopén  Oosee  BBIPAXKEHHYI  JIMYHOCTHYHO  (TIEPCOHUPHUIIUPYEMYIO)
HaIPaBIICHHOCTb, BCJIEACTBUE YETr0 3HAYUTEIBHO YCWIWJIACh OXpaHa IpaB
JUYIHOCTH, aKTUBU3UPOBAJIACH JMEATEIBHOCTh 0OBUHSIEMOTO IO 3aIIUTE €T0 TPaB,
CBOOOJI W 3aKOHHBIX HWHTEPECOB. OJTO MPSIMO M HEMOCPEACTBEHHO HAILIO
OTpaXEHHE B MPOCTPAHCTBEHHOM COOTHOIIEHWUM M XapakTepe B3aUMOCBSI3H
nyOoJuYHbIX  (TOCYJAapCTBEHHBIX) W YaCTHBIX  (JMYHBIX)  HMHTEPECOB,
3aTparuBaeMbIX U OTCTAWBAEMBIX B YTOJIOBHOM CYJIOMPOU3BOJICTBE, a TaKKe
B MEXaHU3ME YTOJOBHO-TIPOIIECCYATbHOTO  peryiupoBanus. CTpyKTypHUpYSCh
B MEXaHHW3M  YT'OJIOBHO-TIPOIIECCYATBbHOTO  PETryJUPOBAaHUS, BOJCH3BSIBICHUC
OOBHUHSEMOTO HE TOJILKO TMOBBIMIACT 3HAYHUMOCTh U POJIb MPaB OOBUHSEMOTO, HO U
YCWJIMBAET MPaBOOOECIICUUTEIHHOE BO3JICUCTBHE BCEX JPYIHMX €ro 3JIEMEHTOB.
C TouKu 3peHus MPAKTUUECKOHN JACATEIHHOCTH B CHIIY CBOMX CYIITHOCTHBIX CBOMCTB
¥ XapakTepa BO3JCHCTBHS Ha YrOJOBHOE CYJIOMPOM3BOJCTBO BOJICU3BSIBICHUC
OOBHHSEMOTO CTAHOBUTCS BHYTPEHHEH YacThbIO MEXaHW3Ma, 00eCIeYHBAIOIIETO
MyOJUYHO-TIPABOBOM XapaKTep POCCUHUCKOTO YTOJIOBHOTO CYIOTIPOU3BO/ICTRA.

8. Teopernueckas u  TpaKTUYECKas 3HAYMMOCTh  BOJICU3BSBIICHUS
OOBHHSIEMOTO B  CHCTEME  JCHCTBYIOIIETO  yrOJIOBHO-TIPOIIECCYATHLHOTO
pEryJIUpOBaHUS W TIPAKTUKH OCYIICCTBJICHHUS YrOJOBHOTO CYAOIPOU3BOJICTBA
HanOoJiee TIOJTHO W BBIPA3WTEIIBHO TIPOSIBIISICTCS W OOHAPY)KMBACTCSA TPH
COTOCTaBJIEHUW W PACKPBITUUM €ro CBS3€d C MPUHIUANAMHA  YTOJOBHOTO
CyJIONpPOM3BOJACTBA.  B3amMonencTBHE  yKa3aHHBIX  IPABOBBIX  SIBJICHU,
0OyCJIOBIIEHHOE, TIPEXJI€ BCEr0, HA3HAUYEHHWEM YTOJOBHOTO CYyIOMPOU3BOJICTBA,
YOOPSIIOUMBAET  MPOLIECCYATbHO-TIPABOBOE  IMPOCTPAHCTBO, B KOTOPOM

ACATCIIBHOCTD JOJDKHOCTHBIX JIMI OCYHICCTBIIACTCA B PCKUME B3aWMMOCOYCTAHUA
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BOJICU3BSBICHUS OOBHHSIEMOrO U TpPeOOBAHMM, BBITEKAIOUIMX U3 YTOJOBHO-
IIPOLIECCYAIbHBIX TPHUHIMIIOB M YCTAHOBJICHHOIO HWMH TIOpPSAJKA YIOJOBHO-
IIPOLIECCYAIbHON NEATEIbHOCTH.

9. JlnanexTuueckwii XapakTep CBs3€ BOJCU3BSABICHUS OOBUHSIEMOTO
C IPUHLMUIIAMM YTOJOBHOI'O CYJIOINPOM3BOJCTBA CKa3bIBAETCA Ha YIOJOBHO-
IIPOLIECCYAIbHOM XApaKTEPUCTHUKE IIOCHENHUX. B 3aBHCHMMOCTH OT Xapakrepa
B3aMMOJECHCTBHUSI C BOJICU3BSABICHUEM OOBUHSAEMOrO0 MPUHIUIBI YTOJIOBHOTO
CYJOIIPOU3BOJICTBA MOTYT OBITh MOAPA3JEICHbl HA: NPUHLHUIIBI, (HOPMHUPYIOIINE
IPOCTPAHCTBO W ONPENEISIIONINE CpeAy, TIZIe BOJCU3BSIBICHHE OOBHUHAEMOTO
NPUOOPETAET NOJKHYIO IMPOLECCYANbHYIO 3HAYMMOCTbD;, MPUHLHIIBI, CO3JAIOIINE
YCIOBHSI  JUISl  pealu3allid  BOJICU3BSABICHHUA  OOBHHSEMOTO;  IPHUHIIMIIBI,
o0ecrneunBaoIre OXpaHy Ipas U cBOOOJ 0OBUHIEMOTO.

10. Buenpenne W 3aKkpelyieHUE B YrOJOBHO-IIPOLIECCYATbHOM
3aKOHOJATEIbCTBE OCOOBIX TMOPSAKOB, TIJ€ OCHOBHbIE IyOJWYHBIE pEIICHUS
BO MHOTOM 3aBHUCAT OT JKEJaHUs OOBUHSEMOIO, M3MEHWIO MPOCTPAHCTBEHHOE
COOTHOUIEHHE NYyOJIMYHOTO Hayajla M BOJICU3BSABICHUS OOBUHIEMOIO Kak
ciaraeMblX (D)aKTOpPOB pealu3aliil yroJIOBHO-IIPOLIECCYAIbHOM /€SI TEIbHOCTH,
KOTOpasi B COBPEMEHHBIX YCIOBUAX OCYIIECTBIAECTCS Ha MAapagOKCAIBHO MHOM HX
COOTHOIIIEHHH: C OJHOM CTOPOHBI, HPOUCXOJIUT YCWICHHE IyOJIHMYHOCTH,
a C Ipyro — IMOBBIIAETCS 3HAYMMOCTH JIMYHOCTHBIX KA4ECTB U JEATEIBHOCTH
oOBuHsieMoro. C y4y€ToM yKa3aHHOTO OOCTOSITENIbCTBA MPUHLUI ITyOJUYHOCTH
1[EJIeCO00pa3HO JIErajin30BaTh B OTHEIBHOM CTaThe, OTpa)karomed JIO0HKHOE
COYETaHUE nyOIMYHOTO Hayasa YTOJIOBHOTO CyZIOIIPOU3BOJICTBA
C IPOCTPAHCTBEHHONW  PACIPOCTPAHEHHOCTBIO  BOJIEU3BSBICHUS  YYAaCTHHKOB
YTOJIOBHOTO MpOIIECCa, MPEXKAE BCEr0 OOBUHIEMOTO.

11. BricTynasi B KaueCTBE OCHOBHOT'O CPEJICTBA U criocoba (popMUpOBaHUS U
OTCTauBaHUSl OOBUHSEMBIM CBOEH MO3ULMU TIO YTOJOBHOMY €Ny, 3alIUTHl UM
CBOMX NPaB U 3aKOHHBIX MHTEPECOB, BOJEUIBSIBICHHE OOBHUHIEMOIrO pacIIupseT
rpaHdiibl U o0oramaer  CYIIHOCTHBbIE  XAapaKTEpUCTUKH  MpUHIUIA
COCTS3aTENBHOCTH. B coCTA3aTeNbHOM Haudalie aKTyallu3upPYyeTCs W BO3pacTaeT
3HaYUMOCTh TpEOOBaHHS PABEHCTBA CTOPOH, B KOTOPOM Ha IMEPBOE MECTO
BBICTYNaeT HE (OopMaJbHOE PABEHCTBO B IpaBax, a paBHOOOECHEUUTEIbHBIC
BO3MOKHOCTH peajau3aluu 3TUX npas. M3 3TOro BeITEKAET, YTO BOJECU3BSBICHUE
OOBHHSIEMOTO U 3asBJICHUSI CTOPOHBI OOBUHEHUS U NPUBOJAUMBIE UMHU JOBOABI IO

BOIIpoCaM CyJOIIPOMU3BOACTBA JOJIKHBI BJICYb OAHOIIOPAAKOBEIC ITPOLCCCYAIIBHBIC
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pEIIeHus CyJa U IPYTUX MPaBOMPUMEHHUTEIIEH.

12. JleiictBenHas u 3pdekTruBHAs peanu3aliys NpUHIIUIA 00ecriedeHHs IpaBa
Ha 3alUTy BO3MOKHA TOJIbKO B YCJOBHSX JOJDKHOTO Y4€Ta BOJICU3bSBIICHUSA
oboBuHsIeMoro. KoppensinonHo-o0ecrednTenbHas CBI3b MPOSIBICHUS OOBHHSIEMBIM
CBOETO OTHOIICHHS K yTOJIOBHO-TIPOIIECCYATHHOM NIEATEIBHOCTH C €r0 MpaBOM Ha
3alUTy OO0YCJIOBIMBAaET HEOOXOIMMOCTh TPAKTOBKHM YKAa3aHHOTO MPUHIMIIA B
00s13aTeTbHOM COTJIACOBAHMU C BOJICU3bSBIEHUEM OOBUHsIeMOro. MranopupoBanue
ATOM CBSI3U, BEAYyIIEe K OTPAHUUYCHUIO BOJICU3BSBICHUS OOBUHIEMOIO, JOITYCTUMO
TOJILKO B JBYX CIOy4yasX: KOTJa BOJICU3BSBICHUEC OOBHHSEMOTO SBIISICTCS
MPOTUBOIPABHBIM M TPEACTABISIET COOOM 3JI0yMOTPEOICHUE MPaBOM Ha 3aluTy.
B ycroBusix COBpPEMEHHOTO pa3BUTHUA POCCHICKOTO OOIIECTBA, YrOJOBHO-
MPOLIECCYaTbHOTO 3aKOHOAATEIbCTBA U MPABONIPUMEHUTEIHHOM MPAKTUKU BUUTCS
HECBOEBPEMEHHBIM 3aKOHOJIATEIHHOE 3aKperieHne MOJIOKECHUS 0
3JI0YTIOTPEOJIEHUH TIPaBOM M 3alpeTa 3JI0yMOTPeOSIeHNUsS MPaBOM CO CTOPOHBI
3aIUTHl. BBemeHne B 3aKOH TakWX TIOJIOKEHUH MOXKET BBI3BaTh OOpaTHYIO
peakuio — 3J0yNOTPEOJICHUE MOTHOMOYHUSMU JOJDKHOCTHBIX JIMII CO CTOPOHBI
OOBHHEHHSI TPU TOCTPOCHUU CBOEH JEATEIHLHOCTH IO OTHOIICHHIO K TIpaBam
OOBHHSIEMOTO U €T0 3alUTHUKA.

13. HemoctaTku IpaBOBOTO PETYJIUPOBAHKS BOJCU3BSIBICHUS OOBHHSIEMOTO,
chepsl €ro MPOSBICHUS W BO3ACHCTBUSA Ha YTrOJIOBHOE CYAOMPOU3BOJICTBO
HEraTUBHO OTPAXKAIOTCS HA MPAKTUKE OCYIIECTBICHUS YTOJIOBHO-TIPOIIECCYATbHON
JESATETLHOCTH M TIOPOXKAAIOT MPOOJIEMBI HE TOJIBKO B c(pepe 3aIuThl 0OBUHIEMbBIM
mpaB M 3aKOHHBIX HWHTEPECOB, HO W BCEH YroJIOBHO-TIPOIIECCYaTbHOU
NeATEeLHOCTH. B 1ensax pa3penieHus 1 yCTpaHeHHs dTHX MPo0JIeM HE00X0IUMO:

1) neranm3oBaTh W JODKHBIM 00pa3oM perjJaMEHTHPOBaThH B 3aKOHE
KaTeTOPUIO «BOJICU3BSIBIICHUE OOBUHSEMOTO», yKa3aB, IIPEXKE BCETO, YTO JII0O0e
BHIDQXKEHHOE B YCTAaHOBJICHHOM  YTOJIOBHO-TIPOIECCYaIbHBIM  KOJEKCOM
Poccuiickoit ®eneparun (manee taxke — YIIK P®D) mopsiake BoJeH3bsBICHHE
OOBHHSIEMOTO JOJIKHO OBITh MPUHATO, PACCMOTPEHO IO CYIIECTBY U MAaKCHUMAJILHO
VUYTEHO [PABONPUMEHUTENEM *;

2) HaAECIUTh OOBHHSIEMOTO IPAaBOM CAMOCTOSITEIPHO WJIM C TOMOIIBIO
3alllMTHUKA, YaCTHOTO JIETEKTHBA, 3aKOHHOTO TPEJCTAaBUTENsE CcoOUpaTh

A0Ka3aTcCJIbCTBA, KOTOPEIC OBI IIPUHUMAJINCh U HpI/IO6HIaJ'H/ICI> K ACIy HC3aBHUCHUMO

1
* BapuaHT HOPMaTHBHO-TIPAaBOBOTO oOdopmieHHus cHOPMYTUPOBAHHOTO MPEIOKEHUS
COZIEP)KUTCS B TEKCTE AUCCEPTALIUH.
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OT YCMOTPEHHUS MPABONPUMEHUTENSI U UMEIU PABHYIO IOPUANYECKYIO CHUIYy C
JI0Ka3aTelIbCTBaMH, COOPAHHBIMU U MIPEICTABIICHHBIMU CTOPOHOM OOBHUHEHUS;

3) pagpemdth OOBHHSIEMOMY IIO €ro XOAAaTaliCTBY Yy4yacTBOBaThb B
IIPOU3BOJICTBE JIFOOOTO CIEACTBEHHOIO JEHCTBHS, 3aTPAruBaIOLIEro €ro HHTEPECHI™;

4) BBeCTH B J0OCyAcOHOE TMPOM3BOJACTBO MEXAaHWU3M peaM3alliy IpaBa
OOBHMHSAEMOTI'0 Ha OCIIapUBaHKE MMOKA3aHUN CBUETEILCTBYIONIMX MTPOTUB HETO JIUIT™;

5) B 1eNsIX paBHO3HAYHOTO 3aKOHOJIATEIBHOIO 00ECIIeUeHUs U TPAKTUYECKOTO
yuéTa MHEHHS KaXJIOTO M3 OOBHHSEMBIX IO TPYNIOBBIM MPECTYIUICHUSM MpU
pPacXOKJIEHUM WX MO3MIMKA 10 MOBOJY HMCIOIb30BAaHUS NPEIOCTABIEHHOIO MpaBa
BbIOOpa (OpPMBI  OCYIIECTBJIEHUS YrOJIOBHOTO IPABOCYAUSl MPETyCMOTPEThH
00s13aTeNTbHOE pa3/Ie/IeHUe YrOJIOBHOTO Jiefia Ha JiBa MPOU3BOJICTBA, B YACTHOCTH B
Cllydasix, Korja OJiHa 4acTb OOBHHSIEMBIX XOJIaTalCTBYET O paCCMOTPEHUU X Jelia
CYJIOM C y4acCTHEM MPUCSHKHBIX 3aceaTesiel, a Ipyras — BO3pakaeT MPOTUB ATOT0™.

14. B pabote comepxaTcsi U Ipyrue MpeyioxKEHUs: 0 COBEPIICHCTBOBAHUIO
JENUCTBYIOLIErO 3aKOHOIaTEIbCTBA, B YACTHOCTH MPEAJIaraeTcs:

1) ¢ uenpl0 HCKOpPEeHEHHS (OPMAIBHOTO OTHOIICHUS K HWHCTUTYTY
HA3HAUCHUS 3alUTHUKA BHEJPUTH MOPSAOK PEarupoBaHUs MPABOINPUMEHUTEIIEM,
MpEeXJIe BCEro CyAoM, Ha 0e3/eATeNbHOCTh 3alllMTHUKA MO0 HA3HAYEHUIO IS
MPEAOTBPAILIEHUS HEKAUeCTBEHHOM 3aluThl, (POPMAJIBHOrO Yy4acTHsi aJBOKAaTOB
B IIPOIIECCe, HEJOMYIICHUS HApyIICHUs MpaB OOBUHSIEMBIX M TOCTAHOBJICHUS
HEMPABOCYAHBIX pEIICHUW. B kKauecTBe Mep BO3JECUCTBUS K TAKUM aJBOKaTaM
MPEAyCMOTPETh O(QUIMATBHOE TPEIYyNpPEeKIeHUEe W 3aMEHy 3allUTHUKA TI0
HA3HAYCHUIO C BHECEHHMEM COOTBETCTBYIOIIETO MOCTAHOBJICHUS (OIMpEIeNiCHUs) B
aJIBOKATCKYIO IajaTy;

2) pacmpocTpaHUTh Ha JA0CYIeOHOE€ MPOU3BOJCTBO IMPaBO OOBUHIEMOIO
TMI0JIb30BATHCS TIOMOIIBIO0 CYOCHIUAPHOTO 3alTUTHUKA C OTHECEHUEM PEIICHUS 3TOTO
BONPOCa K KOMIIETCHIIMU CyOBEKTa, B YbEM IMPOM3BOJCTBE HAXOIUTCS YTOJIOBHOE
Jieno (creaoBarenisa Wid Jo3HaBaTess )™,

3) B mensx Oonee sdpdexktuBHoro mnpumenenus rtiaBel 40 VIIK PO
pacnpoCcTpaHUTh BO3MOXKHOCTh peain3aliii 0OBUHSIEMBIM IIpaBa X0/1aTaliCTBOBATh
O PAacCMOTPEHHMH €ro Jejla B OCOOOM TMOpSIKE Ha TMOATOTOBUTEIHHYIO YacTh
CyZeOHOTO pa3douparenscTBa™;

4) mpu oOTKaze B Cylde OOBHUHUTENS OT OOBHHEHUS TIPOU3BOJICTBO TIO

YTOJIOBHOMY JACIY 3aBE€pHIaTh BEIHCCCHUCM OIIPaBAaTCIbHOT'O HpPIFOBOpa*;
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5) 1o yYrojoBHBIM J€laM, pPacci€lOBaHHE KOTOPBIX MPOBOAMIOCH
B COKpAIIEHHOW (opMe T03HAHUS, NMPEIMET M TMpeesibl UCCIeNOBAHUS B CYJE
COXpaHUTh B paMKax OOBHUHHUTEIILHOTO TTOCTAHOBJICHUS, a TIOHATHE «HCCIEA0BaHUE
JI0OKa3aTelIbCTB», ymoTpedysieMoe B 4acthd Bropol cratbu 226.9 VIIK PO,
TPAKTOBAaTh MCKIIIOUUTEIBHO B KJIACCHYECKOM €ro COJEpPKAHUM — KaK TIJIACHOE,
HEMOCPEACTBEHHOE  HM3YYEHHE  JOKA3aTelIbCTB  C  yYaCTHEM  CTOPOH
B COCTSI3aTEJIbHOM MPOLIECCE.

Teopernueckast 3HAYMMOCTh HCCIe0BAHMS o0ycoBieHa
KOHIIENITYaJIbHOCTHIO BBIBOJIOB UM TMOJIOKEHUM, COJIEPKALIUXCSA B AUCCEpTAIUH,
KOTOpbIE 000raIalT HE TOJBKO YTrOJOBHO-IIPOLIECCYATbHYIO HAYKY, HO U OOLIYIO
TEOPUIO0 MpaBa, HUCCIEIYIONIYI0 JaHHBIE BOIPOCHI B MEKOTPACIEBOM ACIIEKTE.
ChopmynupoBanHble B padOTE TEOPETUYECKHE TOJIOKEHHUS PACKPBIBAIOT MU
OOBSCHAIOT CYIIHOCTh M TPABOBYIO NPHUPOAY BOJCU3BSBICHHUS OOBHUHSEMOIO B
YTOJIOBHOM MPOLECCE, YTO IO3BOJSET HAa HOBOM TEOPETUYECKOM YpPOBHE
UCCJIEI0BATh 3aKOHOMEPHOCTU PAa3BUTHS YIOJOBHOTO CYJONPOU3BOACTBA O]
YTJI0M 3peHUs1 00€CTIeUeHUs MPaB JUYHOCTU KaK OCHOBHOM COLMAIBLHOM IIEHHOCTH,
npoBo3riaménHoi rocygapctBoM (ct. 2 Koncturyuuu P®). BBenensl B HaydHbIH
000OpOT HOBBIE MOHATUS M KATETOPUH, MOJYUYUBIIHE TEOPETHIECKOE 0OOCHOBAHHE
B TEKCTE PabOTHI.

Hcnonb3oBaHHBIA B JAMCCEpPTAllMM TOAXOA K HCCIEIOBAHUIO TOHSTHSA,
CYIIHOCTH, MPaBOBOW NPHUPOJbI, MEXaHU3Ma MPOSIBICHUS W 3HAYUMOCTH IS
YTOJIOBHO-TIPOIIECCYATbHOM JEATEIbHOCTH BOJCU3BSBICHUS OOBHHSEMOTO MOKET
OBITH YCHENTHO MPUMEHEH NJisl JajbHEHIIe pa3padoTku mpobiieM obecredeHus
MpaB JUYHOCTHU B YTOJOBHOM CYAONPOU3BOICTBE.

IlpakTuyeckasi  3HAYMMOCTb  JIUCCEPTALMOHHOIO  HCCJIEIOBAHUS
3aKJIF0YAETCSI B BO3MOKHOCTH HCIIOJIb30BAHUSI €r0 TMOJOKEHUM M TMOTYyYEHHBIX
BBIBOJIOB JIJIsl COBEPIIEHCTBOBAHMSI YTOJIOBHO-TIPOIIECCYATLHOTO 3aKOHOATENbCTBA,
B TOM YHUCJIE€ MPU MOATOTOBKE 3aKOHOIPOEKTOB, PETYIUPYIOIIUX MPOLECCYaATbHOE
MOJIOKEHHUE OOBHUHSIEMBIX M IOJ03PEBAEMBbIX B YTrOJIOBHOM CYJIOMPOU3BOACTBE, a
TaKkK€ HampaBJICHHBIX HAa YCWIEHHE U  COBEPIICHCTBOBAHUE TapaHTHM
KOHCTUTYIITMOHHOTO TIpaBa OOBUHSEMBIX (TOJ03peBaeMbIX) Ha 3ammury. CaenaHHbIe
aBTOPOM PEKOMEHJIAIIMN MOTYT OBITh MCIIOJIL30BaHbI [T MPABUILHOTO TOJTKOBAHUS
U MPUMEHEHUS Ha MPAKTUKE HOPMATHMBHO-TIPABOBBIX MPEANUCAHUMN, CBSI3aHHBIX C
MPOSIBJICHUEM BOJICU3bSIBIICHUS OOBUHSAEMBIM (TI0JJ03pEBAa€MbIM) Ha Pa3IMYHBIX

cTaausax YTOJIOBHOT'O CyIoIIpon3BOACTBA. MaTCpI/IaJ'IBI AUCCEPTAIMOHHOI'O
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UCCJIEI0BAaHUSI MOTYT OBbITh HCIOJB30BAaHbI B MPOIECCE MOJTOTOBKU IOPUCTOB B
BBICIIIUX Y4YEOHBIX 3aBEJCHUSIX M HA KypcaxX TMOBBIIICHUS KBATHU(PHUKAUU TpU
npenojaBaHuM  y4eOHOM JTUCHUIUIMHBI «YTOJIOBHBIM Mpolecc» ©  JIpPYyrux
JUCLUIUIMH YTOJIOBHO-ITPOLIECCYATLHOTO LIMKIIA.

CreneHb [J0CTOBEPHOCTH TMOJYYeHHBIX Pe3yJabTaTOB. J[OCTOBEPHOCTH
BBIBOJIOB M PE3YJITATOB, MPEJCTABICHHBIX B AMCCEPTALlUU, 00YCIOBICHA HAyYHON
METO/IOJIOTUEN HCCIIEIOBAHUs, HMCIOJIb30BaHUEM B pabore (yHIaMEHTaTbHBIX
UCCJIEIOBAHUM BeAYyIIUX Y4YEHBIX B 00JacTH OOIEel TeopuH Mpasa, YroJOBHOIO
mpoliecca M JIPyTHX OTPacieBbIX HAyK; 3HAYUTEIbHBIM OOBEMOM JIpyrou
JUTEPATYPHI; AHAIM30M JOCTATOYHO OOBEMHOIO SMIMPHUYECKOrO0 MaTepHuaa,
U3YYEeHHOTO B TIpOIleCCe IIPOBEACHMS HCCIEAOBaHMUS, a TakkKe ampodalueit
BBIBOJIOB JMCCEPTAllMM HA HAy4YHBIX M HAYYHO-TIPAKTUYECKUX KOH(EepeHIUsIx
Pa3JIMYHOTO YPOBHS.

AnpoOanusi pe3yJibTaTOB HCCJIeI0BaHUS MTPoxXoauia B popme o0CyKaeHUS
Ha MEXIYHapOJHbIX M POCCHUMCKMX HAyYHBIX W  HAYYHO-NIPAKTHUYECKUX
KOH(EpEeHIMIX, KPYTJIbIX CTOJIAX W CEeMHUHapax: «YTOJOBHO-TIPOIECCYabHBIE U
KPUMUHAIMCTUYECKUE cpeAcTBa  obecriedeHus A(O(PEKTUBHOCTH  YTOJIOBHOIO
cymonpousBojactBay  (25-26 cenrsops 2014 1., HWpkyrck, baiikanbckuii
rOCyAapCTBEHHBIM YHUBEPCUTET AKOHOMHUKM U TpaBa); «CHOUPCKHE YrOJOBHO-
npoliieccyaibHble U KpUMHHAIMCTUUECKHE uTeHus» (14 nexabps 2015 r., UpkyTck,
baiikanbCkuii ~ TOCyHapCTBEHHBIA  YHHUBEPCUTET OSKOHOMHUKM U [pPaBa);
«CnencrBeHHasi JIeATEILHOCTR: MPOIUIOE, Hacrosmiee, Oymaymee» (10 HosOps
2015r., CaparoB, CapaToBCcKas TOCYJapCTBEHHas IOPUAMYECKAs aKaJIeMus);
«AKTyaJIbHbIE TIPOOJIEMBI COBPEMEHHOTO YTOJIOBHOTO CYAONPOU3BOJIcTBa Poccumy
(29-30 smBapst 2015 1., Camapa, Camapckuii TOCYIapCTBCHHBI YHHBEPCHTET);
«AKTyasbpHbIC TIPOOJIEMBI YTOJIOBHO-TPOIIECCYATBHOTO MpaBa U KPUMUHATUCTUAKID)
(20-21 oktsa6ps 2016 ., Camapa, CaMapckuii roCcyaapCTBEHHBIH YHHBEPCHTET);
«IIpaBo, Hayka u oOpa3zoBaHWE: TPaTUIMU M mepcrnekTuBb» (29-30 ceHTsOps
2016 r., CaparoB, CapaToBckas TOCYAapCTBEHHas IOpUIWYECKAs aKaJIeMUs);
«IIpoTuBOAEHCTBIE MPECTYIUICHUSIM U MIPECTYIMHOCTH: TIPOOIEMBI MEXKOTPACIEBOTO
B3aumoaecTeus» (29-30 utons 2017 r., CapatoB, CapaTtoBckasi rocy/1apCTBEHHAS
IOpUANYECKas aKajemus); «AKTyadbHBIE MPOOJIEMBI peau3allid COBPEMEHHOU
YTOJOBHOW TMOJMTHKU B MNPOTUBOAECUCTBUM Koppymuuu» (16 ampens 2018 r.,
CraBpornosib, CeBepo-KaBkazckuii ¢enepanbubiii yHUBEpcHUTET); «COBpEeMEHHbIS

po0JIeMbl  YTOJOBHOTO CYAOIPOU3BOJICTBA: MPOOJEMbl TEOPUU U TPAKTUKN
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(5 anpens 2018 1., MockBa, PoccuiiCkuii TOCYZapCTBEHHBIH YHUBEPCUTET
npaBocyausi); «CoBepIIEHCTBOBAHUE JIESTEILHOCTH OPraHOB MPEABAPUTEIHLHOTO
paccieoBaHusl M JKCHEPTHO-KPUMHUHAIMCTUYECKUX  TOJpa3eNieHuil  Ha
coBpeMeHHOM dtarne pa3Butus Poccum» (30 mapra 2018 1., CraBpomnouis,
CraBpomonbekuit  ¢unmuan  KpacHomapckoro — yHuBepcutera MBJ[  P®D);
«OnTuMu3anus MpaBoOBOM OCHOBBI MPOTUBOACUCTBUS MPECTYMHOCTH: K 25-JIETUIO
Koncruryuun Poccuiickoit ®eneparmm» (12-13 nmexabps 2018 r., Bosrorpan,
Bosrorpanckuii  rocyaapcTBeHHBIH  yHUBepcHUTeT);  «lIpaBoBbIe  ITPOOJIEMBI
YKpPEIUICHHUsT POCCUiCKOW TocymapcTBeHHoCcTH» (31 stHBaps — 2 deBpans 2019 r.,
Tomck, Tomckuii rocygapcTBeHHbI yHuUBepcUTeT); «COCTA3aTeNnbHOCTh B
YTOJOBHOM CYJIONPOU3BOJACTBE: OT KJIACCUUYECKUX MOJENIEH K COBPEMEHHBIM
texHojorusim (4 ampenst 2019 1., MockBa, Poccuiickuii rocyaapCTBEHHBIM
YHUBEPCUTET IPaBOCYIUs); «Tpancdopmarus OCHOB YTOJIOBHOTO
CYZOIPOU3BOJICTBA B CBeTe HMUPPOBBIX TexHoyorui» (5 ampens 2019 r., Mockea,
VYuusepcurer um. O.E. Kyraduna (MI'TOA)); «IIpuposa pocCUCKOTO YroJIOBHOTO
mpolecca U NPHUHIMI COCTA3aTeNIbHOCTU: K 125-netnro co mHs poxiaenus M.C.
CrporoBuyay, (24-25 oxts0ps 2019 r., Mocksa, MI'Y um. M.B. JlomoHOCOBa) 1 Ap.

[To TeMe nuccepTallMOHHOTO HWCCIEAOBAHMS OMYOJIMKOBAHO 65 Hay4dHBIX
pabor obmuM obOvemom 73,2 a1, B ToMm umcie 3 MoHorpadum, 29 crarteii
B KypHanax, pekomeHaoBaHHbix BAK npu MwunoOpnayku Poccuu, 2 cratbu
B U3IAHUAX, BXOJSIIMX B MEXKIyHapOAHbIE pedepaTuBHbIe 0a3bl U CHCTEMBI
uutupoBanusa. OCHOBHbIE  pe3yNlbTaThl  JUCCEPTALMOHHOTO  HCCIEI0OBaHUS
BHEJIpEHBI B yueOHBIN mporiecc opuaudeckoro nneruryta Ceepo-KaBkasckoro
dbenepanbHOr0 yHUBEPCUTETA, IOpUAWYECKOro (QakyiapTera 3abailkalbCKOTo
rOCyJJapCTBEHHOTO YHMBEPCUTETA, B MPAKTHUECKYIO JEATEIIBHOCTh TpeThero
aneJUIAIIMOHHOTO cyaa obmiei ropucaukinuu, CapaToBCKOTo 00JIACTHOTO Cy/a,
CnencrtBennoro ynpasieHusi CrnencrBeHHoro komutera Poccuiickoit @enepanuu
o CTaBponojbCKOMY Kparo.

Crpykrypa auccepraumu. /[luccepraiusi COCTOUT W3 BBEIEHUSA, JBYX
pasnenoB, O0BEAMHSIONIUX MIECTh IJIaB, BKIOYAIOIIUX BOCEMHAALATH Maparpados,

3aKJIIOYCHU, CIIMCKa HCHOHBByeMOﬁ JIATCPATYpPbl 1 UICTOYHUKOB, HpHJ’IO)I(GHHfI.
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OCHOBHOE COAEPXAHUE PABOTHBI

Bo BBeneHuu wu3nararTCs aKTyalbHOCTh BBIOPAHHOW TEMBI, CTENEHb €€
TEOPETUUYECKONW pa3pabOTaHHOCTH; OOBEKT M MPEAMET HCCIEIOBaHUS; IeNb U
3alaud JUCCEpPTallii; HOPMATHUBHO-TIPABOBAs, TEOPETHUYECKAasi U AMIHUpUYECKast
OCHOBBI HCCJICIOBAHUS; METOJ0JIOTUSI UCCIIEAOBAHNUS; Hay4YHasi HOBU3HA BHIBOJIOB;
MOJIOKEHUS, BHIHOCUMBIE Ha 3aIlUTY; TEOPETUUECKas U MPaKTUYeCKasi 3HAUUMOCTh
paboThl; CTENeHb JOCTOBEPHOCTH; JdaHHble 00 ampoOanuu pe3yJbTaToB MU
CTPYKTyp€ pabOThI.

[TepBoiii paznen «BoJjien3bsiBjieHHEe 00BUHSIEMOI0 B CHCTeMe MPaBOBBIX
KaTeropuii» COCTOUT U3 JBYX rnaB. [lepsas enasa «Boneusvasienue cyovekma
Y20106HO-RPOUECCYAIbHOU 0eAMeNbHOCIU KAK NPA606as KamezZopusy» COCTOUT

u3 matu naparpados. B nepBom maparpade «/Ipasogvie kameeopuu, ux nousmue,

CYWHOCMb, codepiycanue U HAa3HayeHue) W3JaraeTcss oOIas XapaKTepUCTUKA
MPaBOBbIX KAaTETOPUH U  YrOJOBHO-TIPOIIECCYAIbHBIX KaTEropwii, Kak HX
Pa3HOBHUJIHOCTH, B KOTOPBIX OTpa)kaeTcsa B OOOOIIEHHOM M abCTparupOBAHHOM
BUJIC YTOJIOBHO-TIpOIECCyalibHass MaTepus. B maparpade man oG3op HauOoiee
BOCTPEOOBAaHHBIX KOHIIETIIUN COOTHOIIEHUE TEPMUHOB «KATETOPHUS» U KIIOHITHEY,
JNa€Tcsl XapaKTepUCTHKA CHUCTEMbl W PACKPBIBAETCS 3HAYEHUE YrOJIOBHO-
IpoliecCyalbHbIX KATETOPU B HAYKE YTOJIOBHOTO Mpoliecca. OTMeuaercs, YTo OHU
OTpaXkaloT HauOoJiee 3HAYUMBbIEC, KIIIOUYEBbIE, CYIIHOCTHBIE XapaKTEPUCTUKU H
3aKOHOMEPHOCTH  YIOJOBHOTO  cyJomnpou3BojacTtBa. Cucrema  yrojoBHO-
MpOLIECCYaNbHBIX KATerOpHil, KaKk OpraHM30BaHHAs IEJIOCTHOCTh  OOIIHX,
OOBEMHBIX MOHSATUHN, TOCPEICTBOM KOTOPBIX CTPYKTYpUPYETCS HayKa, IMOJBUYKHA,
HAaXOJUTCS B TIOCTOSIHHOM  Pa3BUTHU, JIONOJHSSACH HOBBIMU  YTOJIOBHO-
IpolecCyalbHbIMU KaTErOpHUsIMHU 1O Mepe UX MosiBiieHus. OOOCHOBBIBAETCS, YTO
CEroJIHsI HA YPOBEHb OCHOBHBIX YTOJOBHO-TIPOLIECCYAIbHBIX KATETOPUN BBIXOJUT U
BCTPAaWBACTCI B WX CHUCTEMY KaTETOPHUSl «BOJCU3BSIBICHHE OOBHUHSIEMOTOY,
OTpakaromiasi Ty YacTh YTOJOBHO-TIPOLIECCYaIbHON JAESTEIbHOCTH, KOTOpas
OpUEHTHPOBaHA Ha JIMYHOCTh OOBHUHSIEMOT0, HA MAKCUMAaJIbHO BO3MOKHBIH YUET
€ro MHEHUSI M MHTEPECOB IMPU TMPOU3BOJACTBE IO YrOJOBHOMY jeny. EgE
dbopMUpOBaHHE €CTh PE3yNbTAT YCTAHOBJIICHUS OMPEICIEHHON 3aKOHOMEPHOCTH,
OTpaXarOIIe BIMSIHUE OTHOIICHUS OOBHUHSEMOTO K YTOJIOBHO-TIPOIECCYaTbHOM
NEeATEIbHOCTH.

Bo BTOopoM maparpade «llpedvicmopusi: npeonocwvliku u - 3mansi

Gdopmuposanus Kamezopuu B01€U3bAGNEHUSL 8 Y20JO08HOM CYOONPOUIBOOCIEEY
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u3naraercs ucropuorpadusi MCCIEAYEMOrO0 MPABOBOTO SIBICHUS C MOMEHTa €ro
BO3HMKHOBEHHUSI JI0 HACTOSIIIET0 BpeMEHU. BolensbsBiieHHE, KaK WHCTPYMEHT
OOIIEHHS] YYACTHUKOB MPABOBOT0 KOH(IMKTA, B €r0 NMEPBO3IaHHOM BHJIE BOSHHUKIIO
OJTHOBPEMEHHO C TOSBIEHMEM MPOLEAYpbl, KOTOpas 3aTeM MpeoOpa3oBaiach B
YTOJIOBHOE CYJIONPOU3BOJCTBO, IMOCKOJIBKY YYaCTHHKHM JHOOOrO CrHOpa BbIPAXKalH
CBOE OTHOIIIEHHE K COJIEIHHOMY M K ’kajo0e, KOTopas CTaHOBWJIACH MPEIMETOM
pazOuparenscTBa. Bo BCsSKOM cnyyae, JMIIO, KOTOPOMY BMEHSJIOCh B BHUHY
COBEpIICHHE ONPEEIEHHOTO ACSIHUS, BRIPAXKAIO K HEMY CBOE OTHOIIEHUE, KOTOPOE,
0 CYTH, U OBUIO TE€M, UTO CETO/IHS HA3bIBAETCS BOJICU3bABICHUEM.

B uctopuu pa3BUTHS OT€UECTBEHHOTO YTOJOBHOIO MPOLECCA BBIAECIECHBI TPU
3Tama, OTpakaroue (OPMUPOBAHUS KAaTETOPUM BOJEU3BSABICHUS: 1) mepuon
NEHCTBUS JPEBHETO YAaCTHO-UCKOBOro mpoiecca (BmioTh 10 XV B.), B LEJIOM
IIOCTPOECHHOTO Ha BOJIEU3BSIBICHUH €0 YYaCTHUKOB, IJI€ TJIaBEHCTBOBAJIO JKEJIaHHUE
MOTEPIEBIIEr0, TPeOOBaHUS KOTOPOrO O Hayaje MPOU3BOJACTBA BBHICTYNAIH B
KayeCTBE OCHOBAaHUsS OCYUIECTBIICHUS BCEW NEATEIbHOCTU. BoseBble MposBIICHUSA
OOBHHSIEMOTO JHIIa MOIJIM NPUCYTCTBOBAaTh TOJBKO B BHUJAE €0 OTHOLIEHUS K
BBIJIBUHYTOMY OOBHMHEHUIO (Hampumep, Tak Ha3blBaeMOe COOCTBEHHOE MPU3HAHNE
CTOpPOHBI (OOBUHSIEMOT0), UMEBIIIEE pelIaroliee 3HaYCHUE B TIpoiiecce); 2) Mepuo/
JNENCTBUSL  YrOJIOBHOTO Ipollecca B  YCIOBHSX <«OKECTKOM» MyOIMYHOCTH
yroioBHoro cygonpousBojcta (XV-XX BB.), KOTJia BOJS YaCTHBIX JIMILI, IPEXK/IE
BCEro TIOTEPHEBIIEr0O U OOBUHSAEMOr0, NPAKTHUECKU HE YYMUThIBAlACh, 3a
UCKJIIOYEHHEM MPOU3BOJCTBA MO JelaM YacTHOrO OOBMHEHHUS W MPHUMEHEHUs
OTJEJIbHBIX TPOLIECCYaIbHBIX MHCTUTYTOB, HAlpuUMep, 3asBJICHHE TPakJaHCKOTO
UCKa WIA T[pUIJVIAIEHHEe KOHKPETHOrO  3allUTHUKA; 3) COBPEMEHHBI
(MOCTCOBETCKMI) TMEpUOJ] Pa3BUTHS YrOJOBHOTO TMpolecca, OOYyCIOBICHHBIN
CTAaHOBJICHHEM JIEMOKpAaTHMYECKHUX Hauaj, KOTJa JIMIa, BOBJIIEKAEMbIE B IMPOLECC,
OPU3HAIOTCS  €ro  CyObeKTaMM M HAJAENSAI0TCA  IIUPOKMMH  MpaBaMH,
MO3BOJIAIOIIMMHU OTCTaWBaTh UX 3aKOHHBIE MHTEPECHl B MPOU3BOACTBE 10 JAENy, U
X MHEHHUE HE MPOCTO YYUTHIBAECTCA, a OKA3bIBACT BIMSHHUE HAa XOJA U PE3yJbTaThl
YTOJIOBHO-TIPOLECCYATbHON JAESTENHHOCTH.

DopMHUPOBAHUIO pacCCMATPUBAEMON KaTErOpUM MPEAIISCTBOBAIO Ha/leNICHUE
YYaCTHUKOB IpoILecca TOTOIHUTEIbHBIMU ITpaBaMH, MOCTEIIEHHOE PACIIMPEHUE X
npaBoBoro  craryca. IlockoiabKy — HMHTepechl  OOBHUHSEMOTO  SIBJSIIOTCS
HEHTPAJIbHBIMA B YTOJIOBHOM IIpOIIECCE, A3Ta KaTeropusi MNPEeUMYIIECTBEHHO

dbopmupoBanack M TpeacTaBiisyia OONbIIUA TEOPUTUUYECKUNA HHTEPEC HMEHHO
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MPUMEHUTENBHO K oOBHHseMOMY. [IpaBOBBIE YCIIOBHS, IO3BOJISIFOIINE JIMIIAM,
BOBJICKAEMBIM B TIPOIIECC, M TMPEXKJE BCEro OOBUHSEMOMY, BO3/EHCTBOBATH Ha
YTOJIOBHOE CYJIONIPOU3BOJACTBO MOCTENEHHO MEHSIM XapaKTEP CaMOro YTrOJIOBHOTO
mporiecca, Jienaal ero 0osee BOCIPUUMYMBBIM K WHTEpECaM JHMYHOCTH, B TOM
yucie uHrepecaM oO0BHHSAEMOro. OTHOBPEMEHHO C 3THUM €CTECTBEHHO MEHSIOCH
COOTHOIICHUE MOJHOMOYUN JTOJKHOCTHBIX JIMI[ YTOJOBHOTO CYJIONPOU3BOJICTBA U
npaBomMounii o6BuHsgeMoro. [Ipoiecc ctan B onpeaenéHHON Mepe 3aBUCUMBIM OT
YTOJIOBHO-TIPOLECCYATBHOTO NOBEACHUS 0OBHUHAEMOTO (TMoBeIEHUECKHU-
3aBHCHUMBIM). YYACTHUKHM YTOJIOBHOTO MPOLECCA, KOTOPBIE PAHbIIE y4aCTBOBAIN B
HEM TOJBKO C TOYKHA 3peHUs (POPMANIbHOTO MCHOJHEHUS OINPEAEICHHBIX
o0s3aHHOCTEM W COOJNIOJEHUS NPHUHAAJCKAIIMX UM TpaB, CEroJHs CTaJIH
JIEUCTBYIONTUMU JIUIIAMU, U B TIEPBYIO OYEPEIb ’TO OTHOCUTCS K OOBUHSIEMOMY, UbE
BOJIEU3BSBIICHUE BBI3BIBAET COOTBETCTBYIOILYIO ITPABOBYIO PEAKIIMIO U YUUTHIBAETCS
IIPU MIPOU3BOJICTBE IO KOHKPETHOMY YTOJIOBHOMY JIETTY.

[Tponecc popMupoBaHUs KATETOPUU «BOJIEU3bSIBICHUE OOBUHSIEMOI0)» HBIHE
JIOCTUT TaKOTO YPOBHSI, KOT'/Ia HITHOPUPOBAThH U HE MPU3HABATH €€ YK€ HEBO3MOKHO,
MOCKOJIbKY: 1) BOJIEU3BSBICHUE OOBHUHAEMOrO0 OOBEKTHBHO CYIIECTBYET Kak
mpaBoBoe 0a30BO€ SBJIICHHE, OTpakKaeT HOBBIE, HO Yyxke chopMupoBaBIIrecs
onpeenéHHble MPOLECChl, OTHOIIEHHWS M 3aKOHOMEPHOCTH, BO3HHMKAIOIIHME B
YTOJOBHO-TIPOLIECCYAJIbHOM  JEATENbHOCTH; 2) KaTeropusi «BOJEU3bSBICHUE
OOBHHSIEMOT0» JOCTATOYHO IIUPOKO MCIIOIB3YETCS U B TECOPUHU, U Ha TPAKTHKE,
YTO MO3BOJISIET TOBOPUTH O HEOOXOUMOCTH €€ BBIBEJICHHS Ha JIOJDKHBIA YPOBEHD B
CUCTEME MOHITUHHOTIO amnmapara yroJoBHO-IIPOLECCYaIbHON HAYKH.

Tperuit maparpad «Boreusvsasienue 008uHAEMO20 KAK  NPABOBAS

Kame2opusi. NOHAMUE, CYWHOCMb, CMPYKMYpad U cOOepicaHue» TOCBSIILEH
UCCIICZIOBAaHUIO YKa3aHHBIX B 3arojoBKE BONPOCOB C TMO3ULHUN CYIIHOCTHO-
COJEPKATENIbHOIO  Hayajla 3TOr0  MHOTOIUIAHOBOTO  IPABOBOTO  SIBJICHUSI.
XapakTepusys BOJEH3BSIBICHHE OOBHHSEMOTO0 KakK YrOJOBHO-IPOLECCYaTbHYIO
KaTeropuio, ClIelyeT YYUThIBaTh BCE €ro acmnektel. B ¢unocodcko-npaBoBoM
CMBICTIE 3Ta KaTeropus IO CBOEH CYIIHOCTH W 3HAYMMOCTH COIOCTaBHUMa C
OOIIETPU3HAHHBIMA ~ KaTETOPUSAMM YTOJOBHOIO IIpoliecca, B TOM  4HCIE
OPUHLKIIAMU  YTOJIOBHOTO Cynonpou3BoAcTBa. C TOUKH 3pEHHUS TEOPETHUKO-
PaKTUYECKOTO BOCIIPUSITUS CEeroIHSIIHEN yTOJIOBHO-TIPOLIECCYaTIbHOM
JIWCTBUTEIBHOCTH BOJICU3BSIBIICHHE OOBHHSEMOTO KOHBEPIMpPYET B OAMH U3

cucteMoo0pasyronux (akTopoB, OIMPEAETSIONMX CYIHOCTHBIE XapaKTepUCTUKU



22

POCCHUICKOIO YTOJIOBHOTO CyIONPOU3BOJCTBA. B IIMPOKOM SMIIMPUYECKOM CMBICIIE
YTOJIOBHO-TIPOLIECCYaJIbHASL KATETOPUsl «BOJIEU3bABICHUE OOBUHSIEMOI0» OTPAYKAET
YTOJIOBHO-TIPOLIECCYaIbHYIO  ACATENbHOCTh OOBHMHSEMOrO, HAIpPaBICHHYIO Ha
3aIUTy MpaB, cBOOO] U OTCTAaMBAaHME 3aKOHHBIX MHTEPECOB IPH MPOU3BOJCTBE MO
YIOJIOBHOMY J€1y, OCHOBHOW OTJIMYHUTEIBHOM YEPTOM KOTOPOU  SBIISIETCS
BIUIETEHUE B HEE CyOBEKTMBHO-BOJEBOIO  OTHOLIEHHS  OOBHMHAEMOIO K
npoucxoniuieMy. B y3koM sMIHpHUUECKOM CMBICIIE BOJIEU3bABICHHE OOBUHAEMOTO
IPEJCTABISAET COOOM OIpeNeNéHHOE KOHKPETHOE JEHCTBHE WM IOBEICHYECKUN
aKT, B OCHOBE KOTOPOTO JIEKHUT CIJIOKHBIA BOJIEBOM IPOLIECC, COCTOAIINNA U3 ABYX
OTHOCHUTEIIbHO-CAMOCTOSATEbHBIX, TECHO B3aMMOCBS3aHHBIX ATaroB:
BoJIeoOOpa3oBaHusl (3apokieHne U (OPMHPOBAHHE BOJIM) U  BOJICHIPOSIBICHUS
(BBIp@XKEHUE BOJIU BOBHE).

B ncuxoBosieBOM MmijaHe — 3TO NCUXWYECKUH Mpolecc, 00yCIOBICHHBIN
IpolLecCyalbHbIMU JIEUCTBUSAMU WM JEHUCTBUAMH, MOTYIIMMH BBI3bIBATh WJIU
U3MEHATh YrOJIOBHO-TIPOLIECCYATIbHYIO JAESTENbHOCTh, COJAEp)KAaTEIbHAs YacTh
KOTOpOT'O HaIOJIHEHA IpolieccyallbHbIM cMbIciioM. [Ipu npousBonacTee no aeny (B
IPAKTUYECKOM IUIaHE) BOJICU3BSBICHHE OOBHHIEMOIO BBICTYMAeT Kak (opma,
Coco0, CPEICTBO MPOSIBICHUS JTUYHOCTHBIX CBOMCTB M KayeCTB (XapaKTEPUCTHK)
YTOJOBHO-TIPECIEAYEMOTO JIMLA, MOCPEACTBOM KOTOPBIX OH BBIPAXAET CBOE
OTHOUIEHHWE K NPUHUMAEMBIM  YrOJOBHO-TIPOLIECCYATbHBIM  PEIICHUSAM U
OCYLIECTBJISIEMOI B OTHOILIEHUU HETO YIOJIOBHO-IPOLECCYAIBHON JIESITEIIBHOCTH B
LEJSIX ONPOBEPKEHUS] OOBUHEHUS (I1OJ03PEHUS ), 3alUThl U OTCTAaUBAaHUS CBOUX
IIpaB ¥ 3aKOHHBIX UHTEPECOB.

B caMOoM HIMPOKOM CMBICTIE BOJIEU3BSBICHHE OOBUHIEMOrO0 MOHUMAETCS KaK
J1000€ ero xoJaTaicTBo, xanobda u npouee. [lpu 3ToM npoueccyaibHO 3HAYMMBIM
SBJISIETCA BOJICU3bSIBIICHUE, BBIPAXKEHHOE OOBHMHSEMBIM B XOJ€ MPOHU3BOJICTBA IO
YTOJIOBHOMY JI€y MO MOBOAY OCYLIECTBIISIFOIIECHCS B OTHOLUEHUH HETO YrOJIOBHO-
IIPOLIECCYATIbHON eATEeNbHOCTH. [10 BO3AEHCTBHIO HA YTOJIOBHO-IIPOLIECCYAIBHYIO
JESITEIbHOCTh BOJIEU3BSIBJICHUE OOBUHSEMOrO MOXET BBICTYNaTh B KadeCcTBE
NpeloNpeaeNsonero  (BOJICU3bABICHUE  OOBHUHAEMOIO  MEPBOTO  YPOBHS),
YUUTBHIBAEMOTO (BOJIEU3BSIBICHUE OOBHUHSEMOIO BTOPOTO YPOBHS) WJIM YCJIOBHO-
YUUTHIBAEMOTO (BOJIEU3BSBICHUE OOBHUHSEMOTO TPETHETO YpOBHS) dakTopa. ITO
CBOWCTBO BOJICU3bSBICHHSI OOBHHSIEMOTO HAXOIUTCS B KOPPETSILIMOHHOW CBSI3U C
€ro MECTOM B CHUCTEME OCHOBAaHMH Ul INPHUHATHAS COOTBETCTBYIOLIETO

MMpoHecCCyajlbHOro pCuICHUs. OHO MOXeET BBICTYIIaTh B BUJC OCHOBBI IPHMHUMACMOI'O
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MPOIIECCYaTLHOTO pEIIeHUsT JUO0 OBITh OJHUM W3 DJIEMEHTOB (KOMIIOHEHTOB)
OCHOBaHUM  MPUHUMAEMbIX  MPOLECCYaJbHBIX  PEIICHUN. O6ocHoBaHa
HEO0OXOIUMOCTh JTalbHEHIIIEro paciupeHusi cepbl MPOSBICHUS BOJICU3bIBICHUS
OOBMHSIEMOTO TIEPBOTO YPOBHS, MPEXAE BCEro, MOCPEIACTBOM IPEIOCTABICHUS
oOBUHSIEMOMY O€3yCIIOBHOTO TIpaBa IO €ro XOJAaTalWCTBY Yy4acTBOBAaTh B
MIPOM3BO/ICTBE JIFOOOTO CIICACTBEHHOTO JCHCTBHUS, 3aTParuBaroIIero €ro MHTEPECH, a
TaKkKe JIOJDKHOTO OOECIEYeHUs peaau3aluu IpaBa OOBHHIEMOIO MO TPYIIOBBIM
YTOJIOBHBIM JIeJlaM OTKa3aTbCsi OT CyJa C y4acTUEM MPUCSKHBIX 3aceaareseil.
Pacmmpenue cepsl mposBiICHHS BOJICU3BABICHUST OOBUHSIEMOTO BTOPOTO YPOBHS B
Omkaliliell TEpCIEeKTUBE BUJIUTCA, B YAaCTHOCTH, 4Yepe3 IMPEIOCTaBJICHUE
OOBHHSIEMOMY TMpaBa NpuUOeraTh K MOMOIIM 3alIUTHUKA, HE UMEIOLIEro cTaTyca
aJIBOKaTa, B paMKax MpeJIBAPUTEIILHOTO pPacCcie/IOBaHusl.

[Ipu oreHKE BOJEU3BSIBICHUS OOBHHSIEMOIO HCIONB3YETCA «Mpe3yMnyus
NPABUTLHOCMU  8ONEU3BABNEHUSL 008UHAEMO20», CYTh KOTOPOH 3aKIOYaeTcs B
MPU3HAHUHA BBIPAKECHHOTO BOBHE H3BSABICHUS COOTBETCTBYIONIUM IO THHHBIM
HaMEpEeHUsIM OOBUHSEMOT0, €ro UCTUHHOM Boyie. OHa MOKET ObITh OMPOBEPTHYTA
IPU YCTAaHOBJICHUHU, YTO BOJICU3BSIBICHHE OOBHUHSEMOTO OBLIO BBIHYXKICHHBIM,
BBI3BAaHHBIM 3a0yKJIeHHEM, OOMaHOM, YroBOpaMH, yIrpo3aMH WJIH HWHBIMHU
HE3aKOHHBIMH MEPaMU BO3JICHCTBHUSI.

B 4ETBEPTOM Haparpa(be «Boneusvasienue o008uHsIeMO20 8 cucmeme

Y20]I06HO-NPOYECCYANLHOU  0eameNbHOCmYy  ONPENesieTcss CyTh M MECTO
BOJICU3bSBIICHUS OOBUHSEMOrO0 TIpU TPOU3BOJACTBE 10 YrOJIOBHOMY JEIy.
JlesiTenbHOCTH  OOBUHSIEMOT0,  Oyay4d  COCTaBHOM  YacTbl0  YrOJIOBHOTO
CYIOTPOM3BOJICTBA, IO CBOEH 3HAYUMOCTM ¥  HANpPaBIEHHOCTH HOCHUT
JNBOMCTBEHHBIN XapakTtep. C OAHOW CTOPOHBI, — 3TO AEATEIBHOCTb, MOCPEICTBOM
KOTOpPOW OOBHMHSEMBIN BBINIOJHSAET BO3JIOKEHHBIE HA HEro MpoleccyalbHbIe
00s3aHHOCTH, a Tak)Ke TPEOOBAaHMS BIACTHBIX CYOBEKTOB, OOYCIOBIMBAIOIIHEC
NOSIBJICHHE Y OOBUHSEMOTO COOTBETCTBYIOIIMX MPOLECCyaabHbIX 00s3aHHOCTEH. C
JIpyroi CTOpPOHBI, — O3TO AaKTHUBHAas, CaMOCTOSITENbHAS W WHHUIIMATHBHAS
JeSITEIbHOCTD, MOCPEICTBOM KOTOPOIl OOBHHSEMBIN peann3yeT MpeloCTaBICHHBIC
eMy IpaBa C LEeJbI0 3alUThl U OTCTAaUBaHUS CBOMX 3aKOHHBIX MHTepecoB. O0a 3TH
HaIpaBJICHUS AEATEIbHOCTH OOBUHAEMOTO HAXOASTCA B OJHOM IIPaBOBOM I0JI€, HO
eciau  O00S3pIBaHUE JIMIIAET OOBHMHIEMOTO CBOOOJBI BHIOOpA, BO3MOYKHOCTH
JeICTBOBATh B COOTBETCTBUM C COOCTBEHHOW BOJIEH, TO peanu3anys IpaB 3aBUCUT

OT CaMoIo O6BI/IHHCMOFO, OCYHICCTBIIACTCA IO BOBHCﬁCTBHGM " IIpU y4aCTUuH €ro
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BBIPXEHHOTO TCHUXOBOJIEBOIO OTHOIICHHSI K OCYIIECTBISIEMOW yrOJIOBHO-
npolieccyanbHOM AESTENbHOCTH U COOCTBEHHOTO MHTEpeca Mo jaeny. FIMeHHO oHa,
Oyayun  CONpsDKEHHOW € €ro  BOJICU3bSIBICHHEM, SBIsieTCa  0a30BOM,
MPEBATUPYIOLIEH CTOPOHOM YTOJIOBHO-TTPOLECCYTBbHOM NEATENBHOCTH
OOBHHSEMOTO.

B maparpadge 3arparuBaercs mpoOiieMa peryaupoBaHUs OOS3aHHOCTEH
oOBuHsAeMoro. OTMeuaeTcsi, YTo OH MpUoOpeTaeT OO0SA3aHHOCTU B CHIY MPSMBIX
yKa3aHUW 3aKOHAa WM TpeOOBaHWI MPABONPUMEHUTENS, OO0S3aTENbHBIX IS
UCTIOJHEHUsT (MMIEepaTuBHbBIN crnoco0), aub0 B cuily OOYCIOBIEHHOCTH UX
BO3HMKHOBEHUSI  BBIPQKCHHEM  COIJIACHSl  OOBHHSIEMOTO Ha  COBEpIICHHE
ONpENENEeHHBIX  JeMCTBUM  (AMCIIO3UTHBHBIA  cnoco0).  OOOoCHOBBIBaeTcs
HEOOXOMMOCTh 3aKpEIJICHUs B 3aKOHE OCHOBHBIX O0O0s3aHHOCTEH OOBHHSEMOTO
(chopmypoBaHbl COOTBETCTBYIOIIUE W3MEHEHHsI M JONOJHEHUS YIOJIOBHO-
IPOIIECCYATLHOTO 3aKOHA).

B narom mnaparpape «Cucmemnoobycnosnenunas cea3b — Kame20puu

«BoneusvasieHUe  00BUHAEMO20» C  OpYeUMU  Y20Jl08HO-NPOYECCYalbHbIMU
Kamez2opusmu» BbBIJICISIIOTCS OCHOBHBIE, 0a30BbIE YTOJIOBHO-TIPOLIECCYaTIbHBIC
KaTerOpur, OXBAaThIBAIOIIME BECh MPOLECC, PACIPOCTPAHSIONIMECS Ha BCE €ro
CTaiMM WIM Ha UX OOJBIIMHCTBO, OTPAXKAIOTCI OCOOCHHOCTH B3aUMOCBSI3U
UCCIIEyeMON KaTeropuu C JPYTMMU TPaBOBBIMU KaTErOpUSMHU YTOJIOBHOTO
nporecca.

BoneusbsaBienne 00BUHIEMOTO W3MEHSET MPOCTPAHCTBEHHOE COOTHOIIECHHUE
W XapakTep B3aMMOCBS3M TYOJIMYHBIX M YaCTHBIX (JIMYHBIX) HMHTEPECOB,
3aTparuBaéMbIX U OTCTAMBAEMBIX MPU OCYIIECTBICHUH YTOJIOBHO-TIPOLIECCYATHHOM
nesaTeabHOCTH. To, 4TO paHblle ObUIO Cyry00 MNyOJIMYHBIM, B Psijie CIydaeB
CTAaHOBUTCS JTMOO TMOTPAHUYHBIM (CMEIIaHHBIM) JHOO HETMOCPEICTBEHHO YaCTHBHIM
nenom. Ilog 5TuM yriioM 3peHusi MPOUCXOASAT COOTBETCTBYIOIIME W3MEHEHUS B
MEXaHU3ME  YrOJIOBHO-TIPOLIECCYAIbHOTO  PEryivpoBaHus.  BoneusbsiBieHue
OOBUHSIEMOTO,  BCTpaWBasiCb B  MEXaHU3M  YTOJOBHO-TPOIECCYATTLHOTO
peryJiMpoBaHusi, HE TOJIBKO camo MO ce0e MPSMO U HEMOCPEICTBEHHO PACIIUPSIET U
YCHJIMBAET MPaBOOOECIICUNTENLHBIC HAITPABICHHOCTh U JACSITEILHOCTh BCEX JIPYTUX
€ro DJIEMEHTOB, HO TpaBa OOBHUHSIEMOTO TMPHOOPETAIOT HMHCTPYMEHTAPHOE
BO3JICICTBUE HA YTOJIOBHO-TIPOLIECCYATbHYIO JIEATEIbHOCTh, BCIIECJICTBUE YETO OHU
00peTaroT rocyJapCTBEHHYIO (ITyOJIMYHYI0) 3HAYMMOCTh. B MexaHu3me peanuzanuu

IIpaB N 3aKOHHBIX HMHTCPCCOB JIMYHOCTU B YT'OJIOBHOM IIPOLECCE BOJICU3BABIICHHC
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OOBHHSIEMOTO TMpencTaéT CPEeACTBOM, OOECIEUMBAIOIIUM YAOBIETBOPEHUE STHX
WHTEPECOB W HAIPABISIIONIMM BBIMOJHEHHE OIMPEAENEHHOTO MPOIECCYaTbHOTO
JEUCTBUSL.

B maparpade Taxxke mpocCiIeKHBAIOTCS CBS3H BOJCH3BSIBICHHS OOBHHSIEMOTO
C IpYTMMH YTOJOBHO-TIPOLECCYaIbHBIMUA KAaTEropusiMu. B dacTHOCTH, OTpakaercs,
YTO  OT/ACNBHBIE  DJEMEHTHl  BOJEU3BSBICHUS  OOBHHSIEMOIO  HAXOJIAT
HenocpeacTBeHHoe BbhipakeHne B YIIK PO, comepxkaiiieM HOpMBI, TTO3BOJIAIONINE
€My AaKTUBHO IO CBOEMY YCMOTPEHHUIO JIEWCTBOBATh B pPaMKaxX YroJIOBHO-
IIPOLECCYaTbHBIX MPABOOTHOLIEHUM, BIMSASA HA XOJI M PE3YyJIbTaTbl YTOJIOBHO-
MIPOLIECCYANIBHON NIESITENBHOCTU. JlEeMCTBYET Ienasi CUCTeMa TapaHTUW IIpaB U
3aKOHHBIX HMHTEPECOB OOBHHSIEMOIrO, OJHOW M3 KOTOPBIX U  BBICTYINAET
BOJIEU3bSBIICHNE OOBUHIEMOr0. BbIpakasi CBOIO MO3UIUIO IO /1€y, OH TEM CaMbIM
3aIMIIAET CBOM MHTEPEChl M OTCTAaMBacT IpaBa. YTOJOBHO-IIPOLECCYaJbHbIC
MPUHLIMITBI 00€CTIEYNBAIOT PEATTHYIO BO3MOKHOCTh OOBHHSIEMOMY BBICKA3aTh CBOIO
MO3UIUI0 OTHOCUTENILHO OCYIIECTBISIEMOM B OTHOLIEHMH HErO YrOJIOBHO-
IIPOLIECCYATIbHOU JEATEIBHOCTH.

Bmopas 2nasa nepeoeo paszoena «Buodwl, ¢hopmel nposenenus u
peanuzayuu 601eu3vAGNeHUA 006UHAEMO20 6 Y20J106HOM CYOONPOU3BO0CHIEE

COCTOMT M3 4YeThIpéx mnaparpados. B nepBom maparpade «/ eunezuc u mexanuzm

Gdopmuposanus 8o1euzva6IeHUs 00BUHAEMO20 8 chepe Y20l08HO-NPOYECCYaANbHBIX
npasoOMHOWEHUl»  PACKPBIBACTCS  BOJICU3BSABICHHE  OOBHHIEMOTO  Kak
KOHKPETHBIM TOBEICHUYECKUM AaKT, KOTOPOMY IIPEIIIECTBYET ONPEACIEHHBIN
BOJIEBOM IPOLIECC, COCTOSIIMMN U3 JBYX OTHOCHUTEJIIBHO CAMOCTOSATENBHBIX U TECHO
B3aMMOCBSI3aHHBIX JTAroB: BOJICOOpa3oBaHUs (3apoXkaeHHEe U (QOpMUpOBaHHE
BOJIM) U BOJIENPOSIBJICHUS (BBIPAXKEHHUE BOJIU BOBHE).

Pazmuuarorcss aBe (hopmBI BOJIEBOTO MpOIECCa: MPOCTOM BOJEBON aKT H
CJIOHBIM BOJIEBOM akT. B mpocToM BOJIEBOM akTe MOOYXIACHUE K JICHCTBHIO
HAalpaBJICHO HAa SICHO OCO3HABAEMYKO II€JIb M HEMOCPEACTBEHHO MEPEXOIUT B
JNEeUCTBUE, MEXKAY MNOOYXKIEHUEeM U JAEHCTBHEM OTCYTCTBYET CKOJIBKO-HUOYb
CJIOKHBIA M JUTMTEIIbHBIA CO3HATEIbHBINA MPOLECC, LIEJIb HE BBIXOAUT 3a MPEIEIb
KOHKPETHOM CHUTYyallUM W JIOCTUTaeTCsl NMPUBBIYHBIMU JCHUCTBUAMU. B CI0XKHOM
BOJIEBOM AaKTE€ MEXIY BO3HHKILICH LENBI0O U JEHCTBUEM IMPOUCXOJUT CIIOKHBIN
CO3HATEIbHBIM IPOLECC, COCTOSIIUMNA U3 IPOTHO3UPOBAHUS  IOCIIEICTBUM,
OCO3HaHHSI MOTHBOB, NPUHATUSA PELICHUS, ONPEACICHUS HAMEPEHHS BOIUIOTUTH

JICUCTBHUE U IOATOTOBKH IIJIaHA €r0 OCYHICCTBJICHMA. B HEéM BBIgEIAIOTCSA YCThIPE



26

OCHOBHBIX JTama: 1) BO3HUKHOBEHHWE TMOOYXICHUS W TMpeABapUTEIIbHAS
MOCTAHOBKA Ieau;  2) cTaaus oOcykaeHus u 60phObl MOTHUBOB; 3) pelieHue; 4)
ucnoiHeHune. B maparpade paccmaTprBaeTcsi KKl U3 MIEPEUNCICHHBIX ITAIOB,
pacKphIBAaeTCS WX COJEpKaHHME M Ha3HAYeHWe. YTBEPKIACTCS, UYTO BOJICBOC
nercTBUEe OOBHHSEMOTO BCErIa CO3HATEIBRHO W IICJICHANPABIICHHO, €T0
MIOCPECTBOM OOBHHSIEMBIN TUIAHOBO JOCTHTAeT MOCTABICHHYIO IIEIb, TOTIHHSI
CBOM TMOOYXJICHUS CO3HATEIHPHOMY KOHTPOJIO U CTPEMSCh M3MEHHUThH YTOJIOBHO-
IPOIECCYaTbHYI0 JCHCTBUTEILHOCT B COOTBETCTBHH CO CBOHM 3aMBICIIOM.
Hcxons m3 3TOTO, ONMPEACNISIOTCS OCHOBHBIE COCTABIISIFOIIUE BOJIEBOTO JCHCTBUS
OOBHHSIEMOTO, KOTOPBIMU SIBIITFOTCS ICHOE OCO3HAHHWE eI U HACTOWYUBOCTH B €€
noctkenun. [loguépkuBaeTcsi, 4TO €ro HEeOOXOJAMMBIM SJIEMEHTOM BBICTYIAET
CO3HATEIBHOE PEryJIMpPOBaHUE TTOBEACHUS, PE3YJIbTATOM YETO SBJISIETCS OCO3HAHHE
IIOCJICICTBUH.

ABTOpPOM TIOJBEPTHYTHI TIPABOBOMY aHAJIM3y OCHOBHBIC BOJICBBIC KaueCTBa
JUYHOCTH, JEMOHCTPHPYEMbI€ OOBHHSIEMBIM B TPOIECCE BOJCH3BSIBICHUS
(eneycTpeMIIEHHOCTh, CaMOCTOSTEIIBHOCTh, PEIIUTEILHOCTh, HACTOHYHUBOCTD,
BBIJICpKKA U caM0o00JafiaHue).

Bo BropoM maparpade «lIpocmparcmeenno-ponesas Xxapakmepucmuxa

B01€U3BABNCHUSL 0DBUHAECMO20 U €€ COOMHOCUMOCMb C OesImelbHOCMbIO OpYeUux
VUACMHUKOG  Y20NI08HO20  CYOONPOU3B00CMEa»  WUCCIEAYIOTCS — TapaMeTphl
BO3JICHCTBUSI BOJICU3BSBICHUS OOBHHIEMOTO Ha JIPyrMe AacleKThl YrOJIOBHO-
MPOLIECCYaTbHOM NEATETbHOCTH, B TOM UYHCIIE Ha JICATEIBHOCTh OTJCIbHBIX
YYaCTHMKOB  YTOJIOBHOTO Tmporiecca. B maparpade 00OCHOBBIBaeTCS, 4YTO
BOJIEU3BSBIICHHE OOBHUHSIEMOr0 pPAaCHIMpPSEeT MPOCTPAHCTBO (I0JI€) M MOBBIMIAET
POJIb €T0 YYacTHs B YTOJIOBHO-TIPOIIECCYATbHOM AesITeNbHOCTH. [Iponcxoaut 310 B
CBSI3M C PaCIIMPEHUEM €ro TpaB, UCIOIB3Ys KOTOPHIC, OH BIUAET HA YrOJIOBHO-
MPOLIECCYATBHYIO JIeATeNbHOCTh. OTHOBPEMEHHO BOJICU3BSBICHHE OOBHUHSIEMOTO,
KaK WHCTPYMEHT OCYIIIECTBIICHUSI €T0 HAaMEPEHHM, paciIupsieT BO3MOKXHOCTHU TIO
peanu3anuyd TPUHAIICKANTUX €My TMpaB, W JOCTHKEHUS B CBS3W C JTHM
OJIarONMPUATHBIX JJIT HETO Pe3yJIbTaTOB. B 3aBHCHMOCTH OT TOpSJIKa peah3ariu
IIpaBa OOBUHSEMOTO TOJIPA3CIIAIOTCS Ha: 1) paBa, peanu3aris KOTOPhIX 3aBHCHUT
HCKJITIOYUTEILHO OT COOCTBEHHOT'O TOBEJCHHS OOBHHSIEMOTO (npaso-noseoeniie),
2) mnpaBa, mpu TPEeOOBAHWU peATM3AIMA KOTOPHIX OHHU JOJKHBI OBITh
YAOBJIETBOPEHBI MPABONPUMEHUTEIIEM (npaso-mpebosanue), 3) npapa, pean3aius

KOTOPBIX 3aBUCUT OT YCMOTPEHHUS MPABONPUMEHUTENS (NMpaso-npumsazaHue).
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Kpowme 3T0r0, B ONpeei€HHbIX CydasX peann3anus npaB 00BUHAEMOTO BO3MOXKHA
BOIIPEKU €ro JKEJNaHWI0, HalpuMep, B CiIydasx o0053aTeIbHOTO Ha3HAYCHUS
samuTHUKA (4. 1 cr. 51 VIIK P®), xorma oTka3 oOT 3alIUTHUKA HE BJICUET
npaBoBbIX nocneacTBuit (4. 2 c¢r. 52 YIIK P®), naxe ecnu 0OBUHAEMBIN cIOCOOECH
CaMOCTOSITENILHO MPUHUMATh PELICHUS] U HAMEPEH JIMYHO OCYIIECTBIIATH 3allUTY,
YTO HEMPUEMJIEMO, HCXOJs W3 NPUpPOAbl CYOBEKTUBHOIO IIpaBa, KOTopas
oOyCJIOBJIEHA, TIPEXKJE BCEro, JUYHBIM OTHOIIEHWEM K €ro peaju3aiuu
npaBooOIaaaTes.

Bo3moxkHOCTH B peaiM3aliud  IpaB  PACIIMPSIOT  MPOCTPAHCTBEHHOE
BO3JICUCTBUE OOBHMHAEMOIO Ha BCIO YTOJOBHO-TIPOIECCYANIbHYIO JESATEIBHOCTD.
Jlocturaercs 3TO TMOCPEACTBOM B3aUMOJCUCTBUSL OOBHUHSEMOTO C JIPYTUMHU
YYaCTHUKaMH YTOJIOBHOTO Iipoiiecca. JleWcTBUs OOBUHSEMOrOo IO pealn3alvu
CBOMX IpPaB AKTUBU3UPYIOT JEATEIbHOCTh NMPABOMPUMEHHUTEISA, MPEXKIE BCETO, CO
CTOPOHBI OOBUHEHUS (BBIHYXIAIOT MpEACTaBISATh JOTIOJTHUTEIHHBIC
JI0OKa3aTelIbCTBa, OMPOBEPTaTh €ro JOBOJIbI), a TAKXKE COOTHOCSITCS C IESITEIbHOCTHIO
JPYTUX YYaCTHUKOB TIpoliecca (MOTEPIIEBIINMA, CBUIETENb), B PE3yJbTaTe YEro
MEXIy HAUMHU TPOUCXOJUT MO0 MO3UIIMOHHAs OophOa (ocmapuBaHHE MOKa3aHUil),
aub0 coryiacoBaHWE HaMepeHHil (mpumupeHue). Y OOBHUHAEMOTro TMOSBUINCH
BO3MOXXHOCTH  aKTUBHO  BO3JICUCTBOBATH HAa  YTrOJIOBHO-IMPOIECCYATbHYIO
NEATEIIbHOCTb.

Tak, Boneu3bsIBICHUE OOBUHSEMOTO, HANpPABIEHHOE HAa PeaAU3aIUIO
NPUHAJISKAIET0 €My TpaBa, IO CBOEMY XapakTepy MOXET  ObITb
MIPABOOOSI3BIBAIOIINM, TOAJIEKAIIEM HUCHOJHEHUIO HE3aBUCMMO OT TMO3UIMU
MPaBONPUMEHUTENS, W 3aBUCSIIMM  OT  YCMOTpPEHHUs  («pa3perieHus»)
MPaBOMPUMEHUTESI, UCTIOJTHEHUE KOTOPOTro OOYCIOBIMBACTCS ABYMSI KPUTEPUSIMU:
OOBEKTUBHBIM  (TMPEAOTPEACTAETCS TPSIMBIMUA  TMPEANHUCAHUSIMUA  3aKOHA) U
CYOBEKTHUBHBIM (OIPENEISIETCS YCMOTPEHUEM TpaBorpuMenuTens). OTrcrauBaeTcs
MO3UIUS, YTO PeaTn3allis BOJICH3BSIBICHUS OOBHHSEMOTO HE JIOJDKHA 3aBUCETHh OT
JUYHOTO YCMOTPEHHUS IMPaBONPUMEHUTENS. B dacTHOCTH, OOBHHSEMOMY IO €ro
XO/IaTaliCTBY,  HE3aBUCMMO  OT  MHEHHUS  MPaBONPUMEHHUTENS,  JODKHA
MIPEIOCTABIIATLCA PealibHAsh BO3MOXKHOCTh Y4acTBOBAaTh B MPOM3BOCTBE JHOOOTO
CJIEJICTBEHHOTO JIEHCTBUS, 3aTParuBarollero ero nHTepecsl. M He TojbKko eMy, HO U
€ro 3alIUTHUKY U 3aKOHHOMY MpEACTaBUTEN0. B 3TOM CBs3M mpejjaraercsa BHECTU
m3MeHeHUI B 1. 104. 4 ¢c1.47numn. 94. 4 ¢c1. 46, 11. 54. 1 c1. 198 VIIK PO VIIK PO,

HCKIIIOYHMB M3 HHUX (bpasy «C pa3pClICHr CJICAO0BATCIIA WM JO3HABATCIIA. Taxoxe
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00OCHOBBIBAETCS HEOOXOUMOCTh pacnpocTpanenus npaswia 4. 4 ct. 173 YIIK PO
B OTHOILIEHUH T10/103pEBAEMOT0 (C(HOPMYIUPOBaHbI COOTBETCTBYIOIINE U3MEHEHUS B
YTOJIOBHO-TIPOLIECCYaJIbHBIN 3aKOH).

Kpome storo B maparpade ucciemyroTcss BO3MOKHOCTH YpEeryJlIUpOBaHUs
KOH()JIMKTHBIX CUTYyallMii, KOrJja HaMepeHUss OOBUHSAEMOI'O U IPYyroro 0OBHHIEMOIO
WIA WHOTO BOBJIEKAEMOI'O YYAaCTHUKA YrOJOBHOI'O IpOIIECCa, HAIIPABICHHBIE HA
pa3peleHre OHOTO U TOTO K€ BOIIPOCa, HE COBMAJAOT. B yacTHOCTH, BO3HUKAET
KOH(QUIMKT MEXJIy 3aKOHHbIMU HWHTEpECaMyd OOBHHSAEMBIX II0 TPYHIIOBOMY
NPECTYIUICHUIO MPU BBIPA)KEHUM HWMH CBOET0 HAMEPEHUS OTHOCHUTEIBHO
paccMOTpEHMsI YTOJIOBHOTO JieJla B CyJl€ C Y4acTUEM MPHUCSHKHBIX 3acefareseil.
OO0ocHOBBIBaeTCs HEOOXOAMMOCTh PABHO3HAYHOTO 3aKOHO/IATEIbHOTO 00ECTIEYeHUs
IpaBa Ka)kJ0ro U3 HUX MyTEM 00s3aTEIBbHOIO pa3AeiieHHs YTOJIOBHOIO Jieja Ha JiBa
IPOM3BOJICTBA B T€X CiyyasX, KOIrJa OJHa 4acThb OOBHHSEMBIX XOJATaiiCTBYEeT O
pPacCMOTPEHHH WX JIea CyJIOM C y4acTMEM NPHUCSKHBIX 3acefarenieil, a apyras
YacTh BO3pPaXKaeT NPOTUB OTOr0. B 3TOW CBSI3M IpEMJIaracTcsi BHECTU PsiA
VU3MEHEHUI W JOIOJIHEHUH B YTOJIOBHO-TIPOLIECCYAJIBHBIN 3aKOH. BBHIY OCTpOTBI
npoOJeMbl CTOJIKHOBEHMSI 3aKOHHBIX HHTEPECOB OOBHHSEMOTO U CBUJIETEIS IO
BONPOCY Ha3HAUYEHUs U MPOM3BOJACTBA CYIEOHOM HSKCHepTH3bl B OTHOLICHUU
NOCJIEAHET0,  OOOCHOBBIBAETCSI  HEOOXOJMMOCTh  3aKpEIUIEHUSI B  3aKOHE
BO3MO>XHOCTH TPOU3BOJICTBA CYJEOHOM 3KCIEPTU3bl B OTHOIIEHUH CBUAETENS 0Oe3
€ro Ccorjacusi B MCKIIOUYHUTEIBHBIX CIy4asX, KOTJa BO3HHUKAIOT COMHEHMS B
CIIOCOOHOCTH CBUETENS] NMPAaBUIBHO BOCHPUHUMATh OOCTOSTENILCTBA, MMEIOILINE
3HAUeHWe s Jiena M JaBaThb O HHUX TOKazaHus  (c(hopMyJIupOBaHbI
COOTBETCTBYIOIIIME U3MEHEHHUS B YTOJIOBHO-TIPOLIECCYATIbHBIN 3aKOH).

B tperbeM mnaparpade «Krnaccuguxayus eoneusvsasieHus 008UHAEMO20 8

V2ONOBHOM  CYOONpouU3800cmaEe»  PaCKphIBAETCS  MHOTOOOpasWe  BHJIOB
BOJICU3BSBICHUS OOBHHSIEMOTO KaK TCHUXO(H3MOJIOTHYECKOTO IOBEIECHYECKOTO
aKTa, B KOTOPOM IPOSIBIIIETCS €r0 PEaKIUs Ha MPaBOBYIO AEHCTBUTENBHOCTD.
Ucxonass w3 TOrO, KTO €r0 HUHUIIMUPYET, BOJICU3BSBICHUE OOBUHSIEMOIO
BBIpaXkaeTcs MO0 M0 COOCTBEHHOW MHMITMATHBE BHE 3aBUCUMOCTH OT JCHCTBUM U
peIIeHU APYTUX JIUIT (CAaMOIIPOSBIIIEMOE WU JINYHOMHUIIUAPYEMOE ), THOO0 B CBSI3U
C JCUCTBUSMU WMHBIX CYOBEKTOB MpOIECCa: MPEACTABUTENICH CTOPOHBI 3aIUTHI
(3aIMTHUK, 3aKOHHBIA TPEJICTABUTENb), CTOPOHBI OOBHHEHUS (TOTEPIEBIINH,
JIOJDKHOCTHBIE JIMIIA, OCYIIECTBIISIONINE YTOJIOBHOE CYIONPOU3BOJICTBO), a TAKKE

AJCATCIABHOCTBIO JIMI, TaK HWJIMW HWHA4Y€ CBA3aHHBIX C 06BI/IH}ICMBIM, HO HEC
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SBIISIOIIUXCA YYaCTHHUKAMH YTOJOBHOTO CYAONPOU3BOJCTBA, HANPHUMEpP, APY3bs,
KOJIJIETH, pOAUTEIH (00YCIIOBIECHHOE BOJIEU3BSBICHUE).

C ToOukM 3peHus JEHCTBYIOLIErO 3aKOHOAATEIbCTBA BOJICU3bBSBICHUE
OOBHHSIEMOTO MOXET OBIThb BBIPAKEHO B Pa3HOOOpPA3HBIX HOPMATHUBHO
ompenensieMblx (QopMmax (3asgBICHHE, XOJaTalCTBO, Mpockba W mp.). ITO
3arpOMOXK/IAET TEKCT YTOJOBHO-IIPOLECCYaTbHOTO 3aKOHA U CO3JAET CI0KHOCTH B
IPAaBOIIPUMEHUTEIBHON JeATenbHOCTU. Bcee mponeccyanabHble pa3HOBUIHOCTH
BOJIEU3BSBIICHUSI OOBHHIEMOIO, KaK CHOCO00a IMPOSBICHUS UM CBOETO MHEHHS B
OTHOUIEHUSIX C JOJDKHOCTHBIMM JIMIIAMM, BEAYIIMMH MPOLECC, CIEAYET
npeoOpa3oBaTh IO OCHOBHOMY COJEp)KaTeIbHOMY NPH3HAaKy B JBa BUJA U
0003HAUNUTh BOJICU3bSIBICHUE OOBUHSEMOI0, HANpaBICHHOE Ha pean3aluio
OpUHAUICKAIIMX €My IIpaB, XOJaTailCTBOM, a BOJIEU3bSBICHHE OOBHHSIEMOTO,
HAIleJICHHOE Ha BOCCTAHOBJICHWE HApyUIEHHOIO IIpaBa WIM Ha IEPECMOTP
MPOLIECCYATbHOTO PEMIEHUS, KAIOOOM.

[1o ciocoOy BbIpakeHUs!, TO €CTh B 3aBUCUMOCTH OT TOTO, KaK JIOBEJIEHO 10
IPABOIIPUMEHUTES, BOJIEU3bSBIICHUE OOBHHSEMOTO MOKET OBITh:
a)  BBIP@KEHHBIM  JIMYHO,  HENOCPEACTBEHHO  CaMHUM  OOBUHSIEMBIM,
0) mpelacTaBICHHBIM MPU MOMOUIM MOCPEIHUKA, KOTJa Pe3ybTaT BBIPAKEHHOTO
BOJIEU3BSBICHUA OOBUHSEMOIO Mepeaaércsl Jully, BEIyIIeMy IMPOU3BOACTBO IO
yrOJIOBHOMY Jielly, 4Yepe3 MOCpeAHUMKAa TpPH OCYIIECTBIEHUH UM CBOMX
NOJHOMOYMM, HAmpaBJIEHHBIX Ha 3allUTy TMpaB W 3aKOHHBIX HHTEPECOB
IpeJICTaBIsIEMOro JHLa (HapuMep, 3alllMTHUKA WIH 3aKOHHOTO MPEICTaBUTENs).

KpoMe »sToro, BojieusbsBIICHHE OOBHHSIEMOTO pasinyaeTcss 1o QopMme
U3bsBIEHUS (B Kakoil (hopMe NOBEAEHO 10 MPABOINPUMEHUTENS), © MOMKET OBITh
YCTHBIM,  THUCHBMEHHBIM  WJIM  KOHKIIIOJIGHTHBIM, B  3aBUCUMOCTH  OT
IPOLECCYaJIbHOTO CTaTyca CyObeKTa, OT KOTOPOrO UCXOJUT, U MOXHO TOBOPUTH O
BOJICU3BSBICHUM  TOJI03PEBAEMOr0 M BOJICU3BABIECHUU  OOBHHSIEMOIO
(MoACYAMMOro, OCYXIEHHOTO, OMPABIAHHOrO0); MO OTPACICBOMY IPU3HAKY Ha
UMEIOIIIEe YHCTO TNPOLECCyalbHOE 3HAaueHHE (MPOUEAYpHOE) W  HMMEIoIIee
npolieccyanbHOe M MaTepualibHOE 3HAayeHUE (CMEUIaHHOE); B 3aBHUCHUMOCTU OT
COONIIOIGHHS HOPM  YIOJIOBHO-IIPOLIECCYaJbHOTO IpaBa M  MOXET ObITh
IPaBOMEPHBIM, MPOTUBOIIPABHBIM WJIM BBIPAXKaThCSl B 3JI0YNOTPEOJICHUH MPABOM
Ha 3alUTy; B 3aBUCUMOCTH OT AaKTUBHOCTH OOBHHSIEMOrO B YTrOJIOBHO-
IPOLECCYaTbHOW JEATEIBHOCTH U MOXKET OBITh IOJIOKUTEIbHBIM (COBEpIIEHHE

OHpC,Z[eJIéHHBIX HeﬁCTBHﬁ, HarpaBJICHHBIX Ha pCalu3alri0 BLIPAXCHHOI'O
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BOJICU3BSBIICHHUS) JINOO OTPUIIATEIHHBIM (COIEPI)KAHUEM BBICTYMAeT O€37eHCTBHE).
B naparpade coaepkutcs 000CHOBaHHE BbIJCICHUS KPUTEPUEB KIIACCU(PUKALINH,
NaéTcs  KpaTKash XapaKTEpUCTHUKA KaXIOrO0 U3  MEPEUYHCICHHBIX  BHJIOB
BOJICU3BSBICHUS OOBHUHSEMOTO, TPOBOAMUTCS WX HWCCICIOBAaHUE, JCIAIOTCS
OIIPEIICIIEHHBIE BHIBOBI.

B gerBépToM maparpade «Popmbl peanuzayuu 801eU3bAGNEHUS 0OBUHAEMO20

8 Y20108HOM HNpoyeccey» TpENCTaBlIeHAa KiaccupuKanus Q(opM MPaKTUYECKOU
peanu3aii  BOJEU3BSIBICHUS OOBUHAEMOTO C Y4Y4E€TOM CYOBEKTHOI'O COCTaBa
YTOJIOBHO-TIPOLIECCYANIbHBIX TPABOOTHOILIEHUH.

Hanbonee pacnpocTpaHeHO €IUHOIMYHOE BOJIEU3BSIBICHHUE OOBUHIEMOTO,
NOpPOKJAIOUIee BO3HUKHOBEHHE, W3MEHEHHME WJIM NPEKpalleHHEe YroJOBHO-
MpOLIECCYalNbHBIX  OTHOIICHHWM, NPUBOASIIUX K HOPUAMYECKH 3HAYMMbBIM
nociencteusiM. OHO UMEET XapakTep MPsSMOTO JIEUCTBUS U MPUBOJUT B JIABUKCHHUE
COOTBETCTBYIOIIME MEXaHW3MbI HampsMyro. Ero mposiBieHusi 10CTaTovyHO, YTOOBI
ObUIO NPUHATO MPOCHUMOE PEUICHHE WM IMPOBEICHO JKEIAeMOE IMPOIECCyalIbHOE
neiictBue. OgHAKO B psijie Cay4yaeB ISl HACTYIUICHUS OKHMJIa€MbIX IMOCIEICTBUA,
BOJIEU3bBSBIICHUE OOBHHSIEMOIO JIOJDKHO COYETaTbCsl C OTHOIIEHHEM K 3TOMY
BONIPOCY  JPYroro ydyacTHMKa WM  JIPYTMX  YYaCTHHUKOB  YTOJOBHOTO
cynonpousBoactBa. C TOYKM 3peHUsT CYOBEKTHOIO COCTaBa YroOJIOBHO-
MPOIECCYaTbHBIX MPABOOTHOIICHUH TMpPaKTUYECKas peann3aiusi BOJICU3bSBICHUS
OOBHHSIEMOTO BBIPAXKAETCS B CICAYIOMMX (opMax: a) eAUHOJIUYHOM MPOSIBIICHUH,
0) coracoBaHuM B pa3NUYHBIX BapuaHTax. CoryiacoBanue kKak ¢hopma peaausaiuu
BOJICU3BSBICHHUS OOBHHSEMOTO HOCHT KOMOWHAIIMOHHBIM XapakTep, U B
3aBUCUMOCTH OT KOJMYECTBA CYOBEKTOB KOMOMHAUUMUM MOTYT OBITH a)
JBYXCYOBEKTHBIMU (MMapHbIMH) U 0) MHOroCyOBEKTHBIMU (TpEX, -YETBIPEX, -
...CYOBEKTHBIMHU).

Bropon paznen «/IManekruka cBsI3M M COOTHOLICHUS BOJICU3bSBJICHHUSA
O0OBHMHSIEMOTO0 € OCHOBHBIMH HAYaJaMH YIOJIOBHOIO CYIONPOU3BOACTBAY
COCTOMT W3 YETBIPEX TaB. B nepeou cnase «Oouiana xapakmepucmuka cea3u
60J1€U3bA6NCHUA 00BUHAEMO20 C NPUHUURAMU Y207108HO20 CYOORPOU3BO0CHEAY
UCCIICIOBAaHBl ~ XapakTep ¥ BHYTPEHHUE CYIIHOCTHBIE CBS3M, MEXaHU3M
B3aMMOJICUCTBUS ~ OTUX  NPaBOBBIX  siBJeHUH.  OOOCHOBBIBAETCS,  UTO
B3aMMOJICHCTBUE YKa3aHHBIX TPABOBBIX SIBJICHUM, OOYCIOBJICHO, TMPEXKIE BCETO,
HAa3HAUYEHUEM  YTOJIOBHOTO  CYJOIPOU3BOJCTBA. Ono  ymopsimoyuBaer

MpoueCCyalbHO-IIPABOBOC IMPOCTPAHCTBO, B KOTOPOM ACATCIIbHOCTb JOJPKHOCTHBIX
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JIMI] OCYIIECTBIISIETCS. B PEKMME B3aUMOCOUYETAHUS BOJICU3BSBICHUSI OOBUHSAEMOTO
U TpeOOBaHUM, BBITEKAIONIMX U3 YTOJOBHO-TIPOLIECCYATbHBIX MPUHIIMUIIOB.
Bolpaxkass CcBOE OTHOIIEHHME K TMPUHATOMY PEIICHUI0 WM MPOU3BOJICTBY
KOHKPETHOT'O MPOLIECCYaTbHOTO ACHCTBUSA, OOBUHAEMBIA MPOTHBOCTOUT, IPEXKIE
BCET0, IOJPKHOCTHBIM JIMIIAM, BEAYLIUM IMPOLIECC, a TAKKE OTKPBIBAET IPOCTOP AJIS
JIESITEIbBHOCTH  CBOET0  3alllUTHHKA, YTO TakKe OOYCJIOBIEHO MPUHIUIIAMU
yroJIOBHOTO Tipoliecca. BonensbspieHne 0OBHHIEMOIO pa3BUBACTCS, YKPEIUIIETCS
U TIOCTENEHHO MOJIy4aeT MPU3HAHKUE B 3aKOHE Ha (OHE JAEWCTBUS MPUHIMIOB. BHe
OPUHIMIOB  TEpSIeTCS  3HAYMMOCTb  COAEP’KAHUS  MHEHUS  OOBHHIEMOIO
OTHOCHUTEJILHO TPOW3BOJCTBA IO €Ny, MOCKOJbKY HET Cpenbl, MO3BOJIAIOIICH
00BUHSIEMOMY C(HOPMUPOBATH CBOE BOJIEU3bBSBICHUE U PEAIN30BaTh €TO.

JlnanekTuueckuid XapakTep CBsI3€Hl BOJCU3BABICHUS OOBUHSEMOIO C
MPUHIIMIIAMA  YTOJIOBHOTO CYIONPOM3BOJACTBA CKAa3bIBAETCA Ha YrOJOBHO-
MPOLIECCyaIbHOM XapaKTepUCTHKE NOCIeIHUX. B 3aBUCMMOCTM OT Xapakrtepa
B3aUMOJCUCTBHS C BOJEHU3bSIBICHUEM OOBHHSEMOTO OHHU MOJAPA3NEISIOTCS Ha!
- NpPUHIMINBI, (DOPMHUPYIOIIME IPOCTPAHCTBO M ONPEACISIOIINE Cpedy, TIe
BOJICU3bSBICHUE OOBHUHIEMOrO0 TNPUOOpPETaeT JOJDKHYIO  IPOLECCYaTbHYIO
3HAYMMOCTb; - IPHUHIIUIBI, CO3JA0IINE YCIOBUS JIJISl pealii3allii BOJICU3bSBICHUS
OOBUHSIEMOTO; - TMPHUHIMIBL, OOECHEUYUBAIOIINE OXpaHy TIpaB U CBOOOJ
OOBHHSIEMOTO.

OtMeuaercsi, 4YTO B3aWMMHasg 3aBUCUMOCTb MEXAY BOJICHU3bSBICHUEM
OOBHHSEMOTO U TPHUHIMIIAMUA YTOJOBHOTO TIpOllecca, WX BHYTPCHHHUMH
CYITHOCTHBIMH DJIEMEHTAMH MOXKET OBITh MPSIMOM (0JTHO3HAYHO OOYCIIOBIICHHOW)
WIM OMOCPEIOBAaHHOM (KOCBEHHOI). OOpailiaeTcsi BHUMaHUE Ha TO, YTO HamboJsee
MOJIHO U CUCTEMHO B3aMMOJICHCTBUE YKAa3aHHBIX MPABOBBIX SIBICHUN MPOUCXOJUT
Ha JTare O3HAKOMJICHHS OOBHMHSIEMOTO C MaTepuajaMu YroJIOBHOTO Jejia U TpH
pearmpoBaHid WM Ha HWTOTOBOE NPOLECCYAIbHOE PEIIEHUE, MPEXKAE BCErO
cyneOHoe, Korja B3aUMOJICHCTBUE €ro BOJEH3BSBICHHS IPOCICKHUBACTCS CO
BCEMM MPUHIUIIAMH YTOJIOBHOTO MPOIECCa OJTHOBPEMEHHO.

Bmopas  enasa  emopoco  pazoena  «llybauunocms  y207106H020
CYOOnpou3e00cmea U  6071€U3bAGICHUE  0DBUHAECMO20:  63AUMOCEA3L U

63AUMONPOHUKHOBEHUE) COCTOWT W3 AByX maparpadoB. B mepBom maparpade

((HCWlOpI/lll€CKClﬂ xapakmepucmuka ny@zwmocmu pOCCUlZCKOZO Y20106HO20
cydonpou%oacmea u yttéma B01CU3BABNICHUS 0OBUHSEMO20 npu ocywiecmejleHuu

V2008HO-NPOYECCYalbHOU  OesimelbHOCmu»  TIPEACTAaBIEH  PETPOCHEKTUBHBIN
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aHannM3 y4y€Ta BOJECHU3BSIBICHUS OOBHHAEMOTO B MMyOJMYHOM YTrOJIOBHOM
cynonpousBojacTtBe. [IpoaHanu3upoBaB  JTOPEBOJIIOIMOHHOE, COBETCKOE U
COBPEMEHHOE  YTOJIOBHO-IIPOIIECCYaIbHOE  3aKOHOJATENbCTBO,  JHUCCEPTAHT
BBIJIETISICT TPU OCHOBHBIX 3Tala HMCTOPUYECKOTO PA3BUTUSA BIMSHUS JTMYHOCTU
OOBHMHSIEMOTO U  €r0  BOJICU3BSIBICHHS HAa  YrOJIOBHO-TIPOLIECCYAbHYIO
NeSATEIbHOCTbD.

| sranm — c npeBHMX BpeMmEH 10 cyneOHor pedopmbr 60-x rr. XIX B.
W3HavanbHO JMYHOCTH JIMIA, OOBUHSAEMOIO B COBEPIICHHH IPECTYIUICHUS,
NOTJIOIIANIaCh TOCYJAPCTBEHHBIM, MYOJMYHBIM HAyajoM. YTOJOBHBIA MPOLECC
MPECTaBIIsT cCO00M OE3IMUYHOCTHOE MPOU3BOACTBO. OOBUHSAEMBIN paclEHUBAJICS
KaK OOBEKT paccielOBaHHUs, €ro IMpaBa M HHTEPEChl HE NPEANoJarajuch, He
paccMaTpuBaINCh Kak IIEHHOCTh, O BOJIEU3BSABICHUU OOBHHAEMOIO Kak (hakTope,
BJIMSIOIIEM Ha JBUKEHHE YTOJIOBHOTO Mpoliecca, BOOOIE Peur HE MOIJIO OBITb.

Il sTanm — ¢ cynebnoit pedopmbl 60-x rr. XIX B. 10 OKOHYaHUS COBETCKOIO
nepuoaa. [lpu npusHaHUM OCHOBOMOJATAIOIIUM TOCYAApCTBEHHOTO, MyOIHMYHOTO
Hayaja YroJIOBHOTO CYyJONPOM3BOJCTBA JIMYHOCTh IIOJIyuWsa OIpeneaEéHHbIe
npaBa, MO3BOJSBLIME €M OTCTaWBaThb CBOM MHTEPECHl IMPHU IPOU3BOJCTBE IO
yrosioBHomy jeny. OOBUHSEMBIH CTall CyOBEKTOM YIOJIOBHOIO CYJONPOU3BO/ICTBA.
OH He TpPOCTO HANENSUICSd TMpaBaMH, €ro mpaBa M Yy4acTHe B TIPOIECcCe
o0ecreunBanuch JIMIIAMH, OCYHIECTBISBIIMMU YTOJOBHOE TIpecieOBaHUE.
Hauunas ¢ Cynebnoit pedopmbl 1864 T., yroiaoBHBINA MPOIIECC B OMpPEACTIEHHON
Mepe CTall «0YeJI0BEUUBATHLCS», PA3BOPAYNBATHCS K JIMYHOCTH.

[l 5Tam — MOCTCOBETCKUI MEPHUOJ] PA3BUTUS OTEYECTBEHHOTO YTrOJIOBHOTO
nporiecca. OOBHHAEMBI HE TMPOCTO MPHU3HAETCA YYACTHUKOM Tporiecca, a
CTAaHOBUTCSI CyOBEKTOM, AaKTHBHO BIMSIONIMM Ha YTOJIOBHO-TIPOIIECCYATBHYIO
JeSITENIbHOCTD, B TOM YHUCJIE OMPEAEIIAIOmUM (OpMy YTOJIOBHOIO IIpolecca.

Bo BTOpOM naparpad)e «Mecmo u POJIb 80/1€U3BABIIEHUA 008UHsIEMO20 8

cucmeme NYOIUUHOU Y20JI08HO-NPOYECCYANbHOU O0esIMeNbHOCMUY PACKPBIBACTCA
B3aMMOJICHCTBUE BOJICU3BSBICHUS OOBUHSEMOr0 W MPHUHIUIIA MyOJUYHOCTH
YTOJOBHOTO CYAONPOU3BOACTBA. J[McCepTaHT UCXOAUT U3 TOTO, YTO, HECMOTPSI Ha
OTCYTCTBUE YETKOIO 3aKOHOJATEIBHOIO 3aKpEIICHUSI, OCHOBOW COBPEMEHHOTO
YTOJIOBHOTO TPOIECCa BBICTYMAET MPUHIUIN MyOJudHOCTH. OTMEYaeTcsi, 4To B
HACTOSAIEEC BPEMs MPOUCXOIUT €ro CTPEMUTENIbHAS IBOJIONNS, OH CTPYKTYPHO U
coJiepKaTesibHO Buaou3MeHseTcs. Ero oOHOBIEHHME TPOMCXOUT B HAIPaBICHUU

IMPHU3HAHUA PA3BUTHUSA CBO6OI[bI JIMYHOCTHU B YI'OJIOBHOM CYJOIIPOU3BOJICTBC, yqéTa
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e€ MHEHUS 1, B YaCTHOCTH, aKIICHTUPOBAHMS BHUMAHUS Ha TMYHOCTU OOBUHSIEMOTO.
[IpuMepoM «HOBOTr0» B3aUMOJCHCTBUS BOJEU3BSBICHUS YYaCTHUKOB MpPOLIECCA U
nyOJUYHOCTU B COBPEMEHHOM  YrOJIOBHOM  CYAONPOU3BOJICTBE  SIBISICTCS
IIPUMEHEHUE UHCTUTYTA NPEKPALIEHUs YTOJIOBHOIO J€]a B CBA3U C PUMHUPEHUEM
ctopoH (ct. 25 VIIK P®). Ilpaktnka wuzaé€r no nyTtd Oojee MUPOKOro
WCIIOJIb30BaHUsl 3TOT0 MHCTUTYTA, B YaCTHOCTH, IIPU PACCMOTPEHHUH YTOJOBHBIX
el 10 OOBUMHEHHWIO JIMII B XHUIIEHUSAX U B COBEPUICHUH JBYOOBEKTHBIX
IPECTYIJIEHUH, OCHOBHBIM OOBEKTOM KOTOPBIX CIYKUT TOCYAapCTBEHHBIN
unTepec.

Juanexktuka TpeOOBaHMM NpUHLMNA IMyOJIUMYHOCTH U BOJICU3BSBICHUSA
OOBHHSIEMOIO JIOCTaTOYHO SIPKO TMpPOSBISIETCA TAKKE MpU  IOJyYEHUH B
NPEIYCMOTPEHHBIX 3aKOHOM CJIy4asx corjacusi OOBHUHSEMOIO Ha MPHUHSATHE
MPOLECCYAIbHBIX PEIICHUA W MPOU3BOACTBO IMPOLECCYyalbHbIX JCHCTBUU. B
paboTe pacKpbIBaeTCsl TMOHATUE COIJIacus OOBUHSEMOTO, BBIJCIAIOTCS €ro
Pa3HOBUIHOCTH  (coenacue-paspeuienue,  coelacue-o0oopenue,  coeiacue-
2omognocmy). OTMEUAETCsl, UTO coriacue 0OBUHAEMOrO B 3aBUCUMOCTU OT POJIA U
3HAYUMOCTH BO B3aMMOOTHOUIEHHMSIX OOBHMHSEMOIO C MPAaBONPHUMEHUTEIEM, OT
NpeleoB BIMAHHUS HAa NPUHUMAEMOE PEUICHHUE MOXKET ObITh €IUHCTBEHHBIM
YCJIIOBUEM 3aKOHHOCTH IPOU3BOACTBA CJIECACTBEHHOIO ICHCTBUSA WM IPUHATHA
IpOLECCYalIbHOTO ~ pelleHus] JIMOO BBICTyHaTb B KadyecTBE OJHOTO U3
IIPEAYCMOTPEHHBIX B 3aKOHE YCIIOBUHU.

Kpome 3Toro, mosx yriom 3peHHs] BIUSHHS BOJIEU3bIBICHHUS OOBUHAEMOIO
3aTparuBaeTcs npodieMa OTMEHbI UTOTOBOTO CyAE€OHOI0 pelieHus, BHIHECEHHOTO
B OTHOIICHWH 3a0YHO OCYXIEHHOrO (C(OpMYJIMPOBaHBI COOTBETCTBYIOLINE
KOPPEKTUBBI IEHCTBYIOIIETO YTOJIOBHO-IIPOLECCYAILHOTO 3aKOHA).

BHenpenue B yrojoBHOE CyIONPOM3BOJCTBO OCOOBIX TOPSAIKOB, T
OCHOBHbIE MMyOJIMYHBIC PEIICHUS 3aBUCAT OT >KEJIaHHUsSI OOBUHSEMOTO, MU3MEHUJIO
COOTHOLIEHHUE IMyOJMYHOCTU U Y4ETa MHEHUS JTMYHOCTH, PACIIUPUIIO IPOCTPAHCTBO,
B Ipeleiax KOTOporo HauOoyiee aKTUBHO MPOSBISETCS BOJICU3bSBICHUE
oOBuHsieMoro. IIpociexuBaeTcsi TEHICHILIMS Pa3BUTHsI TAKOTO Mpolecca Ha BCE
YyrOJIOBHOE  CYAONpou3BOACTBO.  [IpuHuMm  myONIMYHOCTH — mpeajiaraercs

JIETaJIM30BaTh B OTIEIbHOU CTaThbC, omamammeﬁ COUYCTaHUuC Hy6J’II/I‘IHOFO Ha4dalia

! Takue BBIBOJIbI OCHOBaHBI Ha aHalM3e 0000IIeHUs] MPpakTUKU npuMeHeHus cr. 25 VIIK PO
cynamu r. CraBponoist u r. Caparosa 3a nepuozg 2010-2018 rr., a Takxke omyOIMKOBaHHOU
CyeOHOM MPAKTUKH 32 YKa3aHHBINA TIEPHO/I.
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YTOJOBHOIO CYJONPOM3BOACTBA C MPOCTPAHCTBEHHON pPaclpOCTPaHEHHOCTHIO
BOJICU3BSBIICHUS YYACTHUKOB YTOJIOBHOTO MPOIIECCa, MPEXk e BCEro 0OBUHIEMOTO.
Tpemwvsi 2nasa émopoeo paszoena «Ilpaso na 3awumy u eéo.1eusvsasienue
006UHAEMO020: OUAIEKIMUKA UX 83AUMOCBA3UY» COCTOUT U3 YETHIPEX maparpados.

B nepsom Haparpad)e «deGO 008UHAEMO20 HA sawumy u eco 60Jl1eUu3vABleHue.

BONPOCHI  B3aUMOOCiCMBUs PACKPHIBAETCS MEXaHU3M peaju3allud IMPUHIUIA
o0OecrieyeHHs TpaBa Ha 3alllUTy, B KOTOPOM BOJEHU3bSIBICHHE OOBUHIEMOIO
BBICTYIIAET OJTHUM U3 €r0 CTPYKTYPHBIX AJIEMEHTOB. ABTOP UCXOJIUT HU3 TOTO, YTO
neiictBeHHass u d(GdeKTHBHAS peanu3aiusl TPUHIMIA OOECICUYCHUs IIpaBa Ha
3al0UTy BO3MOKHA TOJIBKO B VYCJIOBHUSX JOJDKHOIO Y4Y€TAa BOJIEU3bSBIICHUSA
ooBuHsemoro. KoppensinonHo-o0ecreqnTensHasi CBs3b MPOSIBICHUS OOBHUHIEMbIM
CBOEr0 OTHOLIEHHUS K YIOJIOBHO-IIPOLIECCYAJIbHOW JEATEIIbHOCTH C €ro IpaBOM Ha
3alUTy OO0YCJIOBIMBAaET HEOOXOIMMOCTh TPAKTOBKH YKAa3aHHOTO TPUHIMIIA B
0053aTETbHOM COIJIACOBAaHUU C BOJIEU3BSBICHUEM OOBUHsAEMOro. OTCTyIUIEHHE OT
ATOU CBSI3M, BEAYIllee K OTPAHUUYCHUIO BOJICU3BSIBICHUSI OOBUHAEMOIO, IOMYCTUMO
TOJILKO B JIBYX CJy4asiX: KOIJIa BOJICU3bABICHUE OOBHUHSEMOIO SIBISIETCA
MIPOTUBONPABHBIM U MPEACTABIISICT COOO0M 3II0YMOTPEOICHHE TPABOM Ha 3aIUTY.

Hccenenosano CYILIECTBYIOILIEE paszHooOpaszue KOPPEIALUOHHBIX
B3aUMOJICUCTBUI oOecriedeHus mpaBa Ha 3alUTy U BOJICU3bSIBICHUS OOBUHSIEMOTO.
Bumamu  KOppeNSIIMOHHOTO  MHOTOO0Opa3usi  CBSI3€M  AJIEMEHTOB  YKa3aHHBIX
MIPABOBBIX SBJICHUU BBICTYIAIOT: 1) corjacoBaHue oOecredeHus mpaBa Ha 3alluTy
U BOJICU3BABIICHUS OOBHUHSAEMOTO; 2) OIpaHUYCHHE TPOSBICHUS BOJICU3bIBICHUS
OOBHUHSAEMOTO IO BOMPOCY OOecreueHus MpaBa Ha 3aluTy. BelsBieHa TEHACHIINS,
KOrJla Ha TNpakTHUKE B UENSIX YIOPOUIEHWs Ipoliecca W co3laHus Oosee
OJIaronpusATHON 0OCTAaHOBKH JJIsl POM3BOICTBA MPEABAPUTEIBLHOTO PACCIEI0BaHNUS
U Cy1IeOHOTO pa30MpaTeIbCTBA, MPABONPUMEHUTEIN OTAIOT MPEATIOYTCHUE MEPaM,
OTPAHUYMBAIONINM BOJIEU3bSIBICHHE OOBUHIEMOTO (HAa3HAYAETCsl MIPOTUB €0 BOJIU
3alUTHUK, HE TIPUHUMAETCS OTKa3 OOBUHAEMOTO OT HEYTOAHOTO €My 3alllUTHUKA U
T.4.). Pa3pemienne »Toif mpoONEMBbI BUIUTCA B TPUAAHUU TEPBOCTEIIEHHOM
3HAUUMOCTH TIPU PEIICHUH TMOJ00HOTO pPOJa BOMPOCOB  BOJICU3BSIBICHUIO
oOBHUHsAEMOTO. B CBsI3M ¢ 3TUM TpenyiaraeTcsi BHECTH B 3aKOH COOTBETCTBYIOIIUE
VW3MEHEHHUS U JOIOTHEHMUS.

Bropoit maparpad «Budosvie ocobeHnocmu 601eu3vasierus 008UHAEMO20 Npu

ucnojavzoearnuu um npaea Ha NOMOWbL 3AWUMHUKA U UX mMPAKNO6KA 6

npaeonpumeHenuy» TOCBANIEH aHAU3y pPe3y/lbTaToB OOOOIIEHHS] TPAKTUKH TI0
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BOTIPOCAaM  BHJIOBOTO  Pa3HOOOpasusi  BOJICU3BSIBICHUS  OOBHHSIEMOTO  TIpU
UCIIOJIb30BAHMU MM IIpaBa Ha MOMOILIb 3allIUTHUKA. POPMYIMPYIOTCS PEKOMEHIANN
o COBEPILICHCTBOBAHUIO  IPAKTUKM  NPUMEHEHUS  3aKOHOJATEJNIbCTBA,
perIaMeHTHPYIOIIEro o0ecreyeHne mpaBa OOBHUHSEMOIO MOJIB30BATHCS MOMOIIBIO
3alIUTHUKA TPU MPOU3BOJICTBE MO YrOJOBHBIM JenaMm. B wactHocTH, oOpaiaercs
BHUMaHHE Ha HETaTUBHbIE NOCIEACTBHUS 3alIUT IO HA3HAYEHUIO, KOJUYECTBO
KOTOpbIX B Hacrosiee BpeMsi cocraBisier 80-85 %. CymecTByronjasi HbIHE
npoueaypa, Korja npyu BCTYIJICHUM B JI€]0 aJIBOKAaTa, Ha3Ha4YaeMOIro B KauecTBE
3alMTHUKA, MPABONPHUMEHUTENb 3apy4aeTcsl COIVIACHEM Ha 3TO OOBUHSIEMOTO,
npeacraBigercss  (OpMaNbHOW, HE TApaHTUPYIONIEH  KadyecTBO  3allUTHL
OOBHHsIEMBIN COTJIAIIAETCS Ha IOMOIb HAa3HAYAEMOTO 3alUTHHKA, HE HUMes
CBEJCHUI O €ro npo(ecCHOHAIBbHON penmyTauuu. YUYacTWINCh CIy4yau >Kajo0
OOBHHSIEMBIX Ha 0€3/1€ATeIbHOCTh CBOMX 3aLIUTHUKOB 110 HA3HAYEHUIO U OTKa3a OT
UX TIOMOLIM IO A3TOMY OCHOBaHWIO. (OOOCHOBBIBAE€TCS MHEHHUE, YTO TIpHU
NOCTYIUICHUH TIOJOOHBIX OOpamieHuidi OT OOBHHSEMOrO MPaBONPUMEHUTENN
JOJDKHBI pearupoBaTh Ha HUX B KaXJIOM cllyyae M IO cymiecTBy. Pa3paboran
HOPSIOK pearupoBaHMsl Cy/1I0M Ha Oe3neiicTBHEe aJBOKAaTa-3allUTHUKA B Cyl1eOHOM
IPOU3BOJCTBE, KOTOPBIM BHUIUTCS Mperpagoil ans (opmanbHOrO y4acTusi B
Ipoliecce aJBOKATOB, HE OO0JaAarOUIMX JIOCTATOYHBIMU MPO(PECCHOHATBHBIMU
3HAHMSIMU WJIM HE JKEJIAI0IIMX JT0OPOCOBECTHO BBINOJHATH CBOM 00s3aHHOCTU. B
KayecTBE Mep BO3ICHCTBHUS K TaKUM aJIBOKaTaM Mpejiaraercsi NpeayCMOTPETh
opuManbHOE TPEOYNpEeXKICHUEe M 3aMEHy 3alllUTHUKAa [0 HAa3HAUYEHUIO C
BHECEHUEM COOTBETCTBYIOLIETO MOCTAHOBIIEHUS (OIpeneeHHs)) B aJBOKATCKYIO
najary.

Tperuit naparpad «llpobrema peanuzayuu o068uHsAEMbBIM NPABA HA

cyocuouapHo2o 3aWUmMHUKa» OTpakaeT 3aKOHOJATENbHbIE W MNPAKTHUECKUE
npoOJieMbl  BOBJIEYEHHs] B  YIOJOBHOE CYJONPOU3BOJACTBO  CYOCHIMApHOTO
3amMTHUKA. (OOOCHOBAaHHO KpPUTHKYETCS CIIOKMBILASCS TMPAaKTUKAa HEAOIMYyCKa
CyOCHMApHOTO 3alllMTHUKA Ha CJIEACTBUU (JI03HAHWM), OTPaHUYMBAIONIAsl TPABO
OOBHMHAEMOr0 Ha BhIOOp 3amUTHUKA. [IpesiaraeTcs HOPMATUBHO 3aKPEMUThH MPABO
OOBHHSIEMOTO TOJIb30BAaThCSl TMOMOIIbIO 3alllUTHHKA, HE MMEIOIIEro craTryca
aZiBOKaTa, B XOJle¢ JOCYIEOHOrO TPOU3BOACTBA, IMPEAYCMOTPEB MEXaHU3M €ro
peaii3alliyd; OTHECTU pELIEHHE JAaHHOTO BOIpOca K KOMIIETEHUMH JIMLA,

pacclieyoIIero yrojoBHO €10, a HE MPOKYpopa, Kak MpeiaraeTcsi aBTOpaMu
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COOTBETCTBYIOLIETO 3aKOHOMPOCKTa .

OTtpunaetcss B KadecTBE TNPEBATHMPYIONIETO, O0S3aTEIHHOTO YCIOBHUS IS
CyOCHIMApHOTO 3alUTHUKA HAJIWYUE HOPUAUYECKOro oOpazoBaHus. OCOOEHHOCTH
CyOCHMApHOM 3alUTBI COCTOUT B TOM, YTO CYOCHIMAPHBIN 3aIIUTHUK 110 OOIIeMY
paBwIy (32 UCKIIOYCHHEM IPOU3BOJICTBA Y MHUPOBOTO CY/AbH) HE SIUHCTBEHHBIN
CYOBEKT, OCYIIECTBIIAIOMUN 3aUTy. OCHOBHAs 00513aHHOCTD 1O 3aIIUTE JICKUT Ha
aJIBOKaTe-3allUTHUKE, a O0S3aHHOCTh CYyOCHIMApHOTO 3allUTHUKA IO 3allUTe OT
OOBHUHEHUSI (MTOJO3PEHMS) SIBISIETCS BCIOMOTaTelbHOW. 3afauu CcyOCHIuapHOro
3alUTHUKA B Tpoliecce crenuPuuHbl, B OOJBITUHCTBE CBOEM HOCSAT JTMYHOCTHBIN
XapakTep, OCHOBAHHBIM Ha OJIM3KUX M JOBEPUTEILHBIX CBA3AX ¢ 00BUHIECMBIM. OHU
MOJIHOCThIO HE COBMAJIAIOT C 3a/JladyaMu aJBoKaTa-3aluTHUKA. OTMedaercs, 4To
JESITEIbHOCTh CYOCHIMApHOTO 3alllMTHUKA B TIPOIECCE HOCHUT JIBOMCTBEHHBIN
xapaktep: 1) okazaHue MPaBOBOM MOMOIIM OOBHHSIEMOMY; 2) CO3/IaHUE YCJIOBHIA,
MO3BOJITIONINX Ha 00JIee TOBEPUTEIHLHON OCHOBE OCYIIECTBIIATH JACATEIHHOCTD 10
OKa3aHWIO TPABOBOM TMMOMOIIM OOBHUHSIEMOMY, 4YTO CIIOCOOCTByeT Ooliee
a2 PEeKTUBHOM 3aIIUTe.

B03MOXHOCTh TOJIB30BaTHCSl MOMOIIBIO CYOCUIUAPHOTO 3alIUTHUKA — 3TO
paBo OOBHHSIEMOTO, KOTOPBIA BIIPABE CaMOCTOSTEIBHO peliaTh, HEOOXOIUM €My
3alTUTHUK, HE UMEIOIINIA CTaTyca aJBoOKaTa, UM HET, a €CJIM HeOOXOIUM, TO BIIPaBe
BEIOMpATh TOTO, KOTO CYHMTAET HYXHBIM. PerieHne o JO0IMyCKe TaKoro Juia B
KauecTBE 3alllMTHUKA — (OpMajbHOE pEIICHHE O BBEJIECHWU HOBOTO YYaCTHUKA
nporiecca. K HemMy mnpUMEHMMBI OOCTOSTENbCTBA, HCKIIOYAIONIME Y4YacTHE B
MPOU3BOJICTBE IO yrOoJIOBHOMY Jelly, B TOM UHCIE€ OOCTOSITEIbCTBA,
MPEMSATCTBYIONIME 1O OOBEKTUBHBIM TIPUYMHAM WM JIMYHBIM  KadyecTBaM
y4acTBOBaTh B MPOIECCE B KAYECTBE 3AIMTHUKA (MMEET CYIUMOCTb, MIPUKOBAaH K
noctenu). Kpome sToro, ocHoBaHHEM HEAOIMyCKa JIMIAa B Ka4eCTBE CyOCUTUApPHOTO
3alIUTHUKA JOJDKHO SIBISITHCS HaMEpeHHWe OOBHHSIEMOTO HCIOJIb30BaTh JaHHOE
MpaBO W MPUTIACUTh CYOCHIMAPHOTO 3allUTHUKA HE JJII OKAa3aHUs IPaBOBOU
TIOMOIITH, & JIJTST MHBIX IICJICH.

B derBéprom mnaparpade «3noynompebieHue npagom Ha 3aujumy» ITAHO

pacIIMpPEHHOE OIpeAeNiCHUe 3J0YyMOTPeOICHUSI MPAaBOM C y4E€TOM MPOBEIEHHBIX

! Cm.: O BHecennn m3menennii B cr. 49 YIIK P® (o nnax, KOTOpPbIE MOTYT OBITh JONYIIECHBI B
Ka4yecTBE 3aLIUTHUKOB IOJI03PEBAEMBbIX, OOBHHAEMBIX B JOCYJE€OHOM MPOM3BOJCTBE): MPOEKT
3akona Ne 434710-7. URL: http://komitet2-10.km.duma.gov.ru/Zakonoproekty-na-rassmotrenii
(mara obpamenus: 15.08.2018).
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paHee HAy4YHBIX HCCIEIOBAaHUM W MPaKTHUYECKOTO B3INIsAa Ha 3TO siBJeHUE. B
YUCTOM BHUJE 3JI0YNOTPEOJICHHE MPaBOM Ha 3alIUTy — 3TO BBIXOJ 3a MpeJeibl
pa3pelIEHHOrO0 TOBEJIEHUs, TO €CTh $BHO HEAOOPOCOBECTHOE HCIOJb30BaHHUE
OOBHHSIEMBIM TPEIOCTABICHHBIX €My TpaB (CBEPX pa3pelIEHHBIX MPEIETIOB WIIH
MOCPEACTBOM HEPa3pelIEHHBIX 3aKOHOM CpPEJCTB M CIOCOOOB), BJEKYyIEe
HapyILIEHUE 3aKOHHBIX MHTEPECOB, MPaB U CBOOOJ] IPYTUX YYACTHUKOB YTOJIOBHOTO
mpoliecca, yroJoBHOTO CYAONPOU3BOJICTBA B IIEJIOM.

Hucceprant paznensier MHeHue Apyrux yu€neix (O.B. XKenea, C.M.
HMaposckux, O.M. J[apoBCKHX), 4TO 3J0yNOTPEOJICHHE MPAaBOM HE SBIISETCS HU
PaBOMEPHBIM TOBEJACHHEM, HH TPaBOHAPYIICHHEM, a BBICTYMAaeT OCOOBIM
CaMOCTOATENbHBIM ~ BUJOM TMpaBoBOro moBefeHUs. (OHO HaymHAETCS Kak
MpaBOMEPHOE, Ha T[EpBOHAYAIBHOM JTale HaxXoJsiCh B paMKax 3aKoHa,
OPUEHTUPYETCS Ha HOPMBI IIpaBa, HO €ro pe3yjibTaThl BBIXOAST 3a PaMKH
MpPaBOBBIX  NIpeAnucaHuil. ITo  ocobas  (opMa  peanuzanuu  Ipasa,
IpeacTaBisgonias coOOl BCEria BOJIEBOE, YMBIILIEHHOE, LEICHANpPABICHHOE U
HE0OpOCOBECTHOE JI€SHUE, XapaKTepU3yIoUlascsi MpsSMOM MIM KOCBEHHOMN
MPEeIyCTaHOBKOM Ha MPUYMHEHHE Bpeaa IPYrUM yYaCTHHUKAM MPaBOOTHOIICHUN U
BJIEKyIIas JJii HUX HETAaTUBHBIE TIOCIEACTBUSA. B  OTAENbHBIX Clydasx
3710ynoTpeOeHne MPaBOM Ha 3aIUTy MOKET NPUOIMKAThCS K TPaBOHAPYIICHHUIO,
BBIpaXkasich B caMoil rpyooit ¢opme.

C mo3unuil CeroAHSIIHEr0 COCTOSHHUS Pa3BUTHUS POCCUICKOro OOIIeCTBa,
YTOJIOBHO-TIPOIIECCYAIbHOTO  3aKOHOJATENhCTBA M MPABONPUMEHUTEIHHOU
OPAKTUKH OOOCHOBaHAa HECBOEBPEMEHHOCTh 3aKOHOJATENIbHOTO 3aKperieHUs
MOJIOKEHUH O 37I0YNOTPEeOJEHUU MPABOM U 3aMpeTa 3J0yNOTPeOIeHUS IPABOM CO
CTOPOHBI 3allMTHL. BBeneHWE B 3aKOH TaKWUX TOJOXKEHHA MOXET BBI3BATh
OOpaTHYIO PEAKIHUI0 — 3JI0YNOTPeOIeHHEe MOJTHOMOYHMIMH JTOJDKHOCTHBIX JIMII CO
CTOPOHBI OOBHHEHHMSI MPHU TMOCTPOCHUHM CBOEH NEATEIBHOCTH MO OTHOILEHHUIO K
mpaBaM OOBHHSIEMOTO U €T0 3allUTHUKA.

PasrpannunBaercs HaMEpEHHOE, B OTJEIbHBIX CIydasx LieJIeHANpPaBIECHHOE
(YMBILIIJIEHHOE), 3JIOYNOTpeOJieHHe TMpPaBOM Ha 3allUTy OOBHUHIEMOTO M €ro
3a0myKJaeHne Tpu  peanu3anuu mpaBa Ha 3amury. OOOCHOBBIBAETCS, YTO
HEIMPaBUIILHOE TOJIKOBaHHUE, HEMTOHUMaHUE O0OBHUHSIEMBIM 00BéMa
MPEIOCTABICHHOTO €My IpaBa HCKIIIOYAeT TPAKTOBKY €ro JeATeILHOCTH Kak
3noynoTpebieHue npaBoM. HacToiunBoCTh OOBUHSEMOr0 B OTCTaMBAaHUU CBOEH

MMo3nguun CaMy 110 ce0e TaKKe HeJIb3s CUNTATh 3J10y1'[0Tp66JI€HI/I€M IIpaBOM (BTO HE
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TOJIBKO pa3pelieH0 3aKOHOM, HO M HEpeIKo OOOCHOBAaHO HEYETKOCTHIO,
O00BEMHOCTBIO MPETyCMATPUBAEMOTO 3aKOHOM OCHOBaHHA). YKa3bIBaeTCs, YTO B
KOKJIOM TaKOM Cily4yae MpPaBONPUMEHUTETI0O HEOOXOAMMO pearupoBaThb HAa HUX
WHIUBUYAIbHO, UCXOMSI U3 0OCTOATENHCTB KOHKPETHOTO Jiejla W YUYUTHIBAS HX
000OCHOBaHME ¥ MOTHMBHPOBAaHHOCTh. B Xoje wucciemoBaHus Takke OBLI
pPacCMOTPEH MEXaHHW3M pearupoBaHUs MPABONPUMEHUTENS Ha 3JI0yNOTpeOsieHne
IpaBOM Ha 3alIUTYy.

Yemeépmasa enasa emopoco pazoera «Cneyugpuka e3aumoceaseil
60J1€U3bAGNCHUA  006UHAEMO20 ¢  OpYycUMU  HPUHUURAMU  Y207108HO20
Cyoonpou3600cmaea, nPOeyupyemviMu Ha TUYHOCMb, 3auiumy eé npaes, c60600 u

3AKOHHBIX UHmMepPecoe» COCTOUT W3 Tpéx maparpadoB. B mepBom maparpade

«Bzaumooeiicmeue eoneusvssienus 008UHAEMO20 U NPUHYUNOG 3AKOHHOCMU U
npoyeccyanvbHol SKOHOMUU» PACCMATPHUBACTCSI COOTHOIIICHHUE W CBSI3h TPeOOBaHUM
YKa3aHHBIX MPUHIIMIIOB C  BOJICU3BSABJICHUEM  OOBHHSEMOTO. AKTHUBHAs
JeATEeIbHOCTh OOBUHSIEMOTO MPU MPOU3BOJICTBE MO YTOJIOBHOMY JI€NTy CIIOCOOCTBYET
JTIOCTH>KEHUIO 3aKOHHOCTH  YTOJIOBHOTO CYIONPOM3BOACTBA. llpn HapyieHun
TpeOOBaHUI yKa3aHHOTO MPHHIUIA Y OOBUHIEMOTO eCTh npeaycMoTpeHHbie YIIK
P® B0O3MOXXHOCTH UCHPABUTh HAHHYIO CUTYaIlUIO TOCPEICTBOM BBIPAKEHUS CBOETO
OTHOILIICHUSI K TMPOBEAEHHOMY TMPOLECCYATbHOMY JIEUCTBUIO WU MPUHITOMY
MPOIIECCYaTbHOMY PEIICHUI0, 00XKaJIOBATh €ro C ILENbI0 YCTPaHEHUs JOMYIIEHHbIX
HapyIlIECHUN 3aKOHA.

Jlst ipaBOnpUMEHUTENST TPEOOBAHKME 3aKOHHOCTH MCKITI0OYAeT BO3MOXKHOCTD
MIPOU3BOJIBHOTO YCMOTPEHHUSI TIPH PA3PEIICHUH TOCTYIHUBIINX OT OOBHHSEMOIO
oOparieHuil, OrpaHuYeHus] WIK JUIICHUS BO3MOXKHOCTH OOBUHSIEMOTO peaan30BaTh
CBOE IMPaBO 3asBIISATh XOJaTaliCTBa WM MOJIaBaTh aJloObl. [IpyHITUTT 3aKOHHOCTH B
ATOM acmekTe oO0sg3bIBacT NPABONPUMEHHUTENS JACHCTBOBaTh B HHTEpecax
OOBHHSIEMOTO,  yCTaHaBIWBas JUIsl  BJIACTHBIX  CYOBEKTOB  YTOJIOBHOTO
CYJIOTIPOM3BOJICTBA TPEOOBAHUS CKPYMYJIE3HO CIIEAOBATH MPOIECCyalIbHOM hopMme,
TOYHO MPUMEHSITh YTOJIOBHO-TIPOIIECCYAJIbHBIE HOPMBI, JIeHiCTBOBATh
WCKJIIOYUTEIIBHO B COOTBETCTBMM C MPEAOCTABICHHBIMU MPOLECCYyATbHBIMU
MMOJJHOMOYHSIMHU.

3aKOHHOCTh  YTrOJIOBHOTO  CYJONPOM3BOJCTBA U  BOJICU3BSBICHUE
OOBHHSIEMOTO JUAJICKTHYECKH B3aMMOCBS3aHbl C HA4YaJIOM MPOIECCYaTbHON
SKOHOMHH, II€JIM KOTOPOTO JOCTUTAIOTCA TMOCPEACTBOM JCHCTBUSI B YTrOJIOBHOM

mponecce YHPOHIéHHBIX IMPOU3BOJCTB, OCHOBAaHHBIX Ha  IIOJOXHUTCIbHOM
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BOJICU3bSIBICHUU OOBUHSEMOro. Cpeau MpakTU4YEeCKUX PAaOOTHUKOB OOJBIIMHCTBO
OTIPOILIEHHBIX Cy/eW, MPOKYPOPOB, COTPYJHUKOB OpPraHOB paccieloBaHUs U
anBokatoB (72 %) ooOpsOT CyIIECTBOBAaHUE OCOOBIX MOPSAKOB, CUUTAsI UX OoJiee
3P GEKTUBHBIMU U pe3yabTaTUBHBIMU. CyJisl IO OMyOJUKOBAaHHBIM CTATUCTUYECKUM
JAaHHBIM U pe3yjibTraTaM oO0O0OIIeHHs CyAeOHOW MpaKTHKH, CaMU OOBHHSEMBIC
BEChbMa TOJIOKUTEIBHO OTHOCSTCSI K YNPOIIEHHBIM MPOU3BOJICTBAM (CTaOMIBHO B
nocaeaHne rofsl =~ 70 % yroJOBHBIX e PacCMATpPHBACTCS B 0COOOM mopsiake)'.
BMmecte ¢ TeM, B paboTe yka3bIBacTCs Ha HEIENecO0O0pa3HOCTh PacHpOCTPaHECHUS
TAaKOTO TOpsiKa CyneOHOro pa3OuparenbCcTBa Ha YTOJIOBHBIE JieMa O TKKUX
NPECTYIUICHHSIX, ~ paspellieHHe  KOTOPhIX  TpeOyeT  BBICOKOH  CTENeHH
IpoILecCyallbHbIX TapaHTUN CIPaBEUIMBOTO NPAaBOCYAMS, BO3MOXKHBIX TOJIBKO B
oOlleM MOpsiKEe CyIeOHOTO pa3OupaTeNbCTBA B YCIOBUSAX JCUCTBHUS TMPUHIIMIA
HETOCPECTBEHHOCTH M YCTHOCTH MCCIIEIOBaHUs JT0Ka3zaTenbeTB. [lomnepxuBaercs
unnnuatuBa BepxoBHoro Cyaga P 06 uckimoueHMM BO3MOXHOCTH HPUMEHEHHUS
oco0oro mopsaka CyaeOHOro pasz0upaTenbCTBa MO JAelaM O  TSOKKHUX
npectymieHnax". B memsix Gomee s(dextnBHoro mpuMenenns ri1. 40 YIIK P®
OOOCHOBBIBACTCSI W TMpeIjIaraeTcs paclpOCTPAHUTh BO3MOXKHOCTb pean3alin
OOBHHSEMBIM IpaBa X0AATaHCTBOBATh O PACCMOTPEHHH €T0 Jiejia B 0COOOM MOPsIKe
Ha MOJIrOTOBUTENILHYIO YaCTh CYJIEOHOTO Pa3oupaTeIbCTBA.

Kpome Toro, oOpamaercs BHUMaHHE Ha HEAOMYCTUMOCTh NPHUIAHUS
MOHSTHIO  «UCCJIEIOBAaHWE  JIOKA3aTeJIbCTB» HOBOro  HamomHeHus (A.B.
KynpsiBueBa). OOOCHOBBIBa€TCSI BBIBOJL O TOM, 4YTO II0 YIOJOBHBIM JE€Jam,
paccieioBaHHE KOTOPBIX MPOBOIMIOCH B COKPAIIEHHOHN (hopMe AO3HAHUS, TPEAMET
U Tpenenbl MCCIAEAOBAaHUA B Cyle JOJDKHBI OBbITh COXPAaHEHbI B paMKax
OOBHMHUTEIBHOTO TTOCTAHOBJICHHS, a TIOHATHE «HUCCIEIOBAHHUE JIOKA3aTEeILCTBY,

ynotpebisiemoe B 4. 2 c¢T. 226.9 VIIK P®, nomkHO TpaKTOBaTh UCKIOUUTEIIHHO B

! Cm.: OCHOBHBIE CTATHCTHYECKHE MOKA3aTENN ACATEIBHOCTH CyI0B OOIIeH IOPHCANKINH 3a
2015, 2016, 2017, 2018 rr. URL: http://www.cdep.ru/index.php?id=79 (mara oOparieHus:
20.05.2019).

2 [To naHHEIM Cyne6noro aenapramenta npu BepxosHom Cyne P® B 2018 r. B mopsiake 1. 40
VIIK P® paccMOTpeHBI YrOJI0BHBIE €A O TSKKUX MPECTYIUICHUAX B OTHOIIEHUH 84 ThIC. JIUI] —
310 58% ot obmero uucia OOBHHSIEMBIX B  TXKKUX mpectyruieHusx. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=PRJ&n=183258#02858918874563
6%85 (mata oopamienus: 13.08.2019).

CMm.: O BHecenuu u3meHeHuit B ctarbu 314 u 316 VIIK P®: mpoekt ¢denep. 3akoHa
(moxgrorosnen BepxoasiM Cymom P®) (pen. no BHecenus B I'J[ ®C PD, TekcT 1o cOCTOSHUIO
Ha 11.04.2019). URL: http://www.consultant.ru/cons/cgi/online.cgi?reg=doc&base=PRJ&n=
183258#028589188745636185 (nara oopamenus: 13.08.2019).



http://www.cdep.ru/index.php?id=79
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=PRJ&n=183258#028589188745636185
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=PRJ&n=183258#028589188745636185
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=PRJ&n=%0b183258#028589188745636185
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=PRJ&n=%0b183258#028589188745636185

40
KIIACCUYCCKOM €T0 COJACPIKAHNH, KaK TIJIACHOC, HCIIOCPCACTBCHHOC H3YUCHHC
A0Ka3aTCJIbCTB C YHACTHUCM CTOPOH B COCTA3ATCIILHOM IIPOLICCCE.

Bo BTOPOM Haparpad)e «CocmsazamenvHocms U A3bIK Y20Jl106HO2c0

CYOOnpou3eo0cmed, UX — 63aUMOCEA3b  C  6OJICU3LAGTIEHUEM  0OBUHAEMO20%
paccMaTpUBaeTCsl poJib BOJICU3bSABICHUS OOBUHIEMOIO B MEXaHM3ME pealn3alluu
IIPUHIIMIIA COCTA3aTEIbHOCTH YTOJIOBHOTO CyJOIPOU3BO/ICTBA, pu
B3aUMOJICUCTBUM C KOTOPBIM BOJIEU3BSBICHUE OOBHHSIEMOIO OJHOBPEMEHHO
B3aMMOJECHCTBYET M C MPUHLUIOM $3bIKA YIOJOBHOI'O CYZOIPOU3BOJCTBA.
[TonuépkuBaeTcs, 4T0O OOBUHSAEMBI, AEHCTBYS B paMKax COCTA3ATEIbHOIO Hayaia,
MOKET 3(QQPEKTUBHO OTCTaMBaThb CBOIO TO3MIMIO, 3aIUIIATh CBOM IIpaBa U
3aKOHHBIE HWHTEPECHl B IPOLECCE, TOIBKO €CIU BIAJEET S3BIKOM YI'OJIOBHOIO
CYAOIPOM3BOACTBA WJIM €My JOJDKHBIM 0Opa3oM 0OecreuyuBaeTcs IpaBo
II0JIB30BATHCS TEM SA3BIKOM, KOTOPBIM OH BJIAJIEET.

VY TBepKaaeTcs, 4To, BBICTyIIAsl B KAUECTBE OCHOBHOI'O CPEJCTBAa M crocoda
(dbopMHpOBaHMS U OTCTAaMBaHUSI OOBUHSEMBIM CBOEH MO3HIIMH 110 YTOJIOBHOMY €Iy,
3alUThl UM CBOMX IPaB M 3aKOHHBIX MHTEPECOB, BOJEU3BSIBICHHE OOBUHAEMOTO
pacimMpsieT TpaHuLbl W O0Oramaer CYUIHOCTHBIE XapaKTEPUCTUKH MPHUHIIMIIA
COCTA3AaTENIBHOCTH. B cocCTA3aTesIbHOM Hayajle aKTyalu3upyeTcss U BO3pacTaer
3HAUYMMOCTh TpeOOBaHUS PAaBEHCTBA CTOPOH, B KOTOPOM Ha TMEPBOE MECTO
BBICTYNAaeT He (OpMaIbHOE PAaBEHCTBO B IIpaBax, a pPaBHOOOECHEUYHUTENIbHbBIE
BO3MOKHOCTH pealM3alyu 3TUX npas. M3 4ero BBITEKAET, YTO BOJICU3BSBICHUE
OOBHHSIEMOTO U 3asBJICHUSI CTOPOHBI OOBUHEHUS W MPHUBOJUMBIE UMHU JOBOJBI IO
BOIIpOCaM CYZOIIPOM3BOJICTBA JOJDKHBI BJIEUb OJHOIIOPSAAKOBBIE MPOLIECCYAIIbHbBIE
peleHns cyaa u Apyrux IpaBOIPUMEHHUTEIICH.

OtrMmeuaeTrcsi, 4YTO B CHUCTEME pAacCMAaTPUBAEMBIX B3aMMOOTHOLIEHUU
BOJICU3BSIBIICHHE OOBHHSEMOIO BBICTYNaeT B KayeCTBE OJHOTO M3 OCHOBHBIX
CPEACTB 3alIUTUTEILHOM JESITeIbHOCTH OOBHUHSAEMOro (pealn3auuu (QyHKIUU
3alIMThI), a TaKXkKe CHocoOOM pearpoBaHHs OOBHHSIEMbIM Ha JAEATEIbHOCTD
CTOPOHbI OOBMHEHHSA M JEWUCTBUA U peuieHust cyna. OOBUHSEMBIH B YCIOBHUSAX
COCTA3ATEIbHOCTH AKTUBU3HUPYET JI0KA3aTEIbCTBEHHBIM IPOIECC, CIOCOOCTBYS
TE€M CaMbIM yCTaHOBJICHUIO UCTUHBI 11O J1eily. BMecTe ¢ TeM, B HacTOsLIEE BPEMS OH
HE coOupaeT J0Ka3aTenbCTBa, a JHIIb Y4acTBYeT B UX coOupanuu. OtcramBaercs
MO3UIIMSA, COTJIACHO KOTOPOMl OOBUHSEMBIH JODKEH ObITh HalelnE€H MpaBoM
CaMOCTOSITEJIBHO WJIA C IOMOIIBIO aJBOKAaTa, YacTHOIO JETEKTUBA, 3aKOHHOIO

npeaACTaBUTCIIA CO6I/IpaTI> J0Ka3aTCJIbCTBA, KOTOPLIC OBI MNPpUHUMAJINCh U
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MPUOOIIATIUCH K JIey HE3aBHUCHUMO OT YCMOTPEHHUS MPABONPUMEHUTENS W HUMENN
PaBHYIO IOPUAMYECKYIO CHUJIy C JIOKa3aTeIbCTBAaMH, COOPAHHBIMU M TPUHATHIMU
CTOPOHOI OOBHUHEHUSI.

C no3umuii  B3aUMOJEHUCTBUSL  NPUHIMUIIA  COCTA3ATEIBHOCTH U
BOJIEU3BSBIICHUA OOBHHIEMOI0 PAacCMOTPEHA CHUTyalus, CKJIAaJbIBAIOIIASICS IPHU
OTKa3e TOCYJapCTBEHHOTO  OOBHMHMTENSI OT OOBUHEHHMS B  CyIeOHOM
pazOupatenbcTBe.  KpuTHKyeTcss ~ CylIecTBYIOIas  HbIHE  HOpMaTUBHas
periiaMeHTanusi ~ JaHHOTO  BOINpoOca,  MpEANuchIBaioONas  00s3aTEIbHOCTD
MpEeKpaieHus: yrojJoBHOro jaena cynoM. OOOCHOBBIBA€TCS I1€€CO00Pa3HOCTh B
NOJOOHBIX  CIyyasx 3aBepliaTh IPOU3BOJCTBO IO JEJIy BBIHECEHUEM
OTpaB/IaTEILHOTO TPUroBopa. Pa3paboTaHbl COOTBETCTBYIOIIME HW3MEHEHUS U
nononHeHus: B YIIK P®. BrisiBieHbl mpo6ieMbl, BO3HUKAIONIUE HAa MPAKTUKE MPU
obecrnieyeHun npaBa O0OBHUHSIEMOTO Ha OCIIapuBaHHE MOKa3aHHi,
CBUJICTEJIbCTBYIOIIUX MPOTHUB HEro JWIl, HECMOTPSA HAa TO, YTO HOPMATUBHO
OTEYECTBEHHOE 3aKOHOJATENIbCTBO U €ro O(UIHMAIBHOE TOJKOBAaHUE B TMOJIHOU
Mepe TapaHTUPYeT Hajyiexkaiiee oOecreyeHre JTOro ImpaBa OOBHHSIEMOTO.
PazpaboTan mexaHu3M peaiu3anuu TpaBa OOBHHSIEMOTO Ha OCIAPUBAHHE B
JOCYZIeOHOM TPOM3BOJICTBE, /IS €r0 BHEAPEHUS B MPAKTUYECKYIO JCSITEIBHOCTD
IpeaiaraloTcs COOTBETCTBYIOIIME W3MEHEHUsT M JIONOJIHEHHUS B YTOJOBHO-
MIPOLIECCYAIbHBIN 3aKOH.

B TpeTheM naparpad)e «Bzaumocenszeb eoeuswvssnenus 006UHAEMO20 U UHBIX

NPUHYUNo8, obecneyusarwux e2o0 npasa U c60600bl»  PACCMATPUBAIOTCA
TEOPETHYECKUE OCHOBbI M MPABOINPUMEHUTEIBHBIE CBA3U  BOJIEU3bSBICHUS
OOBUHSIEMOTO C OTJEIBHBIMH YTOJOBHO-MPOIECCYaTbHBIMU TMpUHLUNAMHU. B
YaCTHOCTH, PACKPHIBACTCS B3aUMOJICUCTBHE BOJICU3bBSIBICHUS OOBUHAEMOTO U
MPUHITUNA TPE3yMIIIMH HEBUHOBHOCTH Ha TMPUMEPE pealii3alud OOBUHICMBIM
mpaBa 3asBUTh 00 MUMEIOIIEMCS y HETr0 aJiMOu TOCIe PacCCMOTPEHHS YTOJIOBHOTO
nena cyaom B mopsiake ria. 40 YIIK P®. VYkaspiBaeTcsi, 4TO BOJIEU3bSIBICHUE
OOBUHSIEMOTO TMPUBOAUT B JIelicTBUE 0a30Bble TpeOOBaHUSI  YTOJIOBHOTO
CYIONpPOM3BOICTBA O HEJOMYIICHHMH HE3aKOHHOTO OCYXKIEHHUS 4YeJIOBEKa,
HEOOOCHOBAHHO TOJBEPTHYTOTO YrOJOBHOMY TPECICIOBAHUIO, HECMOTPS Ha
NPOIMMCAaHHBI B  3aKOHE 3ampeT OOKaJoBaHWsI TaKWX MPUTOBOPOB 32
HECOOTBETCTBUEM  BBIBOJIOB cyla  (DaKTUYECKUM  OOCTOSITENILCTBAM  JIea,
YCTaHOBJICHHBIM CYZ0M MepBoit nHcTanmuu (ct. 317 YIIK PD).

B cBa3u ¢ ocTporoil mpoOJemMbl paccMaTpUBAETCS B3aMMOJICHCTBHE
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BOJICU3BSBIICHUS OOBMHSIEMOrO W TPUHLHUIIA PAa3yMHOTO CpOKa YrOJOBHOTO
CyIONIPOM3BOJICTBA, KOTOPOE TMpOSBISIETCS, TMPEKIEC BCEro, B  paMKax
MPEAYCMOTPEHHOTO  JIEUCTBYIOIIUM 3aKOHOAATEIBCTBOM  KOMIIEHCAIIMOHHOIO
MEXaHU3Ma, MPUMEHSIEMOT0 B CIydasxX HapyIIeHHs MpaBa OOBHHIEMOIO Ha
pasyMHBI  CPOK  YIOJIOBHOTO  CyAONPOW3BOACTBA.  YCTAHOBJIEHO,  YTO
BOJICU3BSBIICHUE OOBUHSIEMOTO 3/IeCh OTPAaHUYEHO ABYMS KPUTEPUSMU: 00BEMOM
TpeOoBaHuil (OOBUHSIEMBIM HE BMpaBe TPeOOBATH MPUCYKICHUS KOMIICHCAIIMU 32
HapyllIeHHe CPOKOB paccMOTpeHHus kajno0 B mopsjake cT. 125 VIIK P® wu
pPaccMOTPEHHsI BOIPOCOB, CBSI3aHHBIX C MUCIOJHEHUEM IIPUTOBOpPA) U CpoKamu (10
UCTEeYEHUU 4 JIeT ¢ MOMEHTA Hadaja yroJIOBHOTO NPECICAOBAHUA 0 OKOHYAHHUS
YTOJIOBHOTO CYAOIPOM3BOACTBA). BbICKa3aHO MHEHHE, 4TO BOIPOC O Pa3yMHOCTH
CpPOKa YIOJIOBHOTO IIPECIICIOBaHUsA JOJDKEH pEIIaTbcs B KaXIAOM Clydae
VH/IMBUYalIbHO, UCXOJIS U3 OOCTOSITENBCTB IaHHOTO YTOJIOBHOTO JIeNa, KaKhe-110o
OTpaHUYEHUS IO CPOKAM HE YMECTHBI U JIOJKHBI ObITh HCKIItOUEHbl. Henocratkom
JEHUCTBYIOILETO YTOJIOBHO-TIPOIIECCYATIBHOTO 3aKOHa BUJIUTCSA TaKKe
HECOIJIACOBAHHOCTD B ONPENEICHUN HAaYyaJIbHOIO MOMEHTA UCUYMCIECHUS PasyMHOIO
Cpoka yrojoBHOro cymomnpousBojactBa (4. 3 u 3.1 cr. 6.1 VIIK P®). B nemsax
€IMHOO0OPa3HOTO U MPABMWIHHOTO MTOHUMAHMS U IPUMEHEHUS 3aKOHA Tpe/IaraeTcs
Ha 3aKOHOAATEIbHOM YpPOBHE €AMHOOOPA3HO ONpPENETUTh HAyalo HCYUCICHUS
Pa3yMHOI0 CpOKa YrOJIOBHOTO CYyJOINPOU3BOJACTBA C MOMEHTA IOCTYIUIEHHUS
COOOIICHHS O MPECTYIUICHHUU.

B 3akmtouennn 0600111at0TCst pe3ynbTaThl AUCCEPTALIMOHHOTO MCCIEA0BAHUS
U OTIPEJIEISAIOTCS NMEPCIEKTUBBI JaTbHEHIIIEH pa3pabOTKH TEMBI.

B npunoxenunsx npuBomarcs npoekT PeaepanbHOro 3akoHa «O BHECEHHH
U3MEHEHUN B YTOJIOBHO-TIpOLECCYaNbHBIA KoneKke Poccuiickonn ®enepanum» u
pe3yNbTaThl AHKETUPOBAHMS Cy/€H, paOOTHUKOB TMPOKYpaTyphl, COTPYIHUKOB

OpraHoOB IIPCABAPUTCIBHOIO PACCICAOBAHUA U aIBOKATOB.
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