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OBILIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJlbHOCTh Te€Mbl JHUCCEPTALMOHHOIO HCCAeA0BaHUsI 0O0yCIIOBIICHA
TEOPETHUUECKOW M MPAKTUYECKON 3HAUMMOCTHIO BOMPOCOB, CBSI3aHHBIX C MPABOBBIM
pEryJIMpOBaHUEM  JIOTOBOPHBIX  OTHOIICHMM 1O mepepaboTke HepTH U3
JaBaJbYECKOTO ChIPbs, 3aHUMAIOIIMX Ba)XXHOE MECTO B cdepe COBPEMEHHOIO
POCCHIICKOTO TIPeINPUHUMATEILCTBA.

Pa3BuTas pplHOYHAs SKOHOMHKA HEMBICIMMA 0€3 HajuleKalled IopUuInIecKon
0a3bl, 0GOPMIIAIONICH pa3sHOOOpa3HbIC CBS3U CYOBEKTOB MPEANMPUHAMATEIHCKON
NeATEeNbHOCTH. MeXy TeM B HACTOAILEE BPEMS B JACHCTBYIOIIEM 3aKOHOAATEIHCTBE
MMEET MeCTO Ipoben B 00JaCTH HOPMATHUBHO-TIPABOBOIO 00OECHEUYEHHs] OTHOUIEHUH,
CBSI3aHHBIX C MepepadOTKON JaBambueckoro coipbs. B I'paxmanckom koaexce PD
JOTOBOp  NepepabOTKM  JaBajb4e€CKOrO  ChIpbS HE YKa3aH B  KaydecTBe
CaMOCTOATENIBHOTO BHJa jgoropopa. OpHako, ciueaysd OJHOMY M3 BaKHEHIIMX
IPUHIIUIIOB JTOTOBOPHOT'O IpaBa — MPHUHIMILY CBOOOBI 10TOBOpPA, CTOPOHBI BIPABE
3aKJIH0YaTh U TaKWE JOTOBOPBI, KOTOPHIE HE YKa3aHbl IPSIMO B 3aKOHE M KOTOPBIE
colepKaT BJIEMEHTBHl PA3JIMYHBIX JOTOBOPOB, YTO MPSAMO 3aKpEIIEHO B CT. 421
['KP®. CnenoBartenbHO, CYOBEKTHI MPEATPUHUMATEIBCKON  JI€ATEIBHOCTH,
OCYIIECTBJISIIONIME CBOIO JEATEIbHOCTh B cdepe mnepepaboTku HedTH, BIpaBe
3aKJII0YaTh JIOTOBOpP NepepaboTKM HEPTH U3 JaBaIbU€CKOIO ChIPbS, YTO, B CBOIO
ouepeb, TpeOyeT YETKOro OINpeAeNieHUus €ro COJAEp)KaHHs, OCOOEHHOCTEH
MCIIOJIHEHHS U1 OTBETCTBEHHOCTH.

VYkazaHHble 0OOCTOSATENBCTBA AKTYAIM3UPYIOT TEOPETHUECKHE HCCIEAOBAHUS
JAHHBIX JTOTOBOPHBIX OTHOIIEHUM: 0€3 4eTKO pa3paboTaHHON I'paKIaHCKO-TIPaBOBOM
MOJENIA  PAcCCMaTPUBAEMOI0  MPEANPUHUMATENILCKOTO  JOrOBOpa  HEBO3MOKHO
3¢ (pexTUBHOE pellleHrEe BOZHUKAIOIINUX B CBA3U C HUM MPAKTUYECKUX BOIPOCOB.

JloroBopsl mnepepabOTKU /1aBaJIbYECKOTO ChIPbsl 3aKJIIOYAIOTCS B Pa3IMYHbIX
chepax MpearnpUHUMATEIbCKON AESITeNTbHOCTH, HO 0c000€ 3HAaYEHUE B HACTOSILEE
BpeMs OHU IPUOOPETaIOT B chepe HedTenepepadoTKH.

Hedtsnas oTpacib sBaseTcss OAHON U3 0a30BbIX AJI1 3KOHOMHKHU cTpaHbl. OHa
B 3HAUMUTEJIBHOM Mepe OompenenseT 3KOHOMHMYECKH cyBepeHuTeT Poccun, ee
SHEepreTHYecKyro 6ezonacHocTh. [loaToMy 0c00yI0 BaKHOCTh IPUOOPETAET MPABOBOE
peryJvpoBaHue OTHOUICHHH, CKJIAJbIBAIOIIMXCS B HEPTSIHON OTpaciiy, B YaCTHOCTH,
OTHOLIEHUH Mo mnepepaboTke HeTH M3 JaBaIbYECKOro chipbsi. Kak mokasbiBaeT
MpaKTHKa, BBUIY OTCYTCTBHUS YETKOTO 3aKOHO/IATENLHOTO YPEryJIMpPOBaHUsS JOTOBOPA
nepepabOTKU JaBalbYeCKOTO ChIpbsi HA OTEUECTBEHHBIX He(TenepepadaThIBAIOLIUNX
3aBOJIax MPUMEHSIETCS THUIIOBOM JOrOBOp TNEpepadOTKH J1aBaIbuY€CKOrO ChIPbs,
COCTABJICHHBIM C YyY€TOM HAKOIUIEHHOTO OMbITa PadOThl M UCXOAS U3 OCOOEHHOCTEM
TEXHOJIOTMYECKOTO0 IMpoIlecca OTACIBbHO B3STOro HedTenepepadaThIBAIOLIEr0 3aBO/IA.
C »>TuM CBf3aHO OTCYTCTBHE €AMHOOOpa3usi B PEryJIMPOBAHUM paccMaTPUBAEMBIX
OTHOUICHHM.

CoOTBETCTBEHHO, OCHOBHBIMH 33/1a4aMU B TAHHOM cdepe NMpennpuHIMATEIbCKON
JESTeIbBHOCT C IOPUAWYECKOM TOYKM 3pEHHUS BBICTYMAIOT HEOOXOIUMOCTb
pa3pabOTKU M TIPUHSTHUS JOMOJHHUTEIBHON 3aKOHOAATENbHONW 0a3bl W TpaBHIIbHAS
IOpUANYecKas KBaJU(pUKalUs JOroBopa MepepadOTKu He(PTH U3 AaBAIBYECKOTO
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CBIpbs, KOTOpas HEBO3MOXKHA 0O€3 aHaln3a ero CoJAepkKaHUs KaK CHACIKH M Kak
BO3HUKAIOIIETO HA €€ OCHOBE 00513aTENhCTRA.

VYka3zaHHble  OOCTOSITENILCTBA  CBUJETEIBCTBYIOT 00  aKTyallbHOCTH U
NPAKTUYECKONM 3HAYUMOCTH JIUCCEPTAIMOHHOW MPOOJEMAaTUKU U OOYCIOBIMBAIOT
n30paHHYIO TEMY paOOTHI.

CreneHb HAy4YHOM Ppa3pabOTAHHOCTH MNPOOJEMATHKH MCCIAETOBAHUA.
B coBpeMeHHON  IOpUAMYECKON  JUTEpaType  NPAKTUYECKH  OTCYTCTBYIOT
WCCJICIOBAHMS,  HETMOCPEJACTBEHHO  TOCBAIIEHHBIE  JIOTOBOPY  MepepabOTKH
JABAJIbUECKOTO ChIphs. Yale Bcero 0 HEM TOBOPUTCA B KOHTEKCTE PAacCCMOTPEHHS
crienuUKU TMOAPSATHBIX OTHONIICHWH (Kak O Moapsiie Ha mepepadotky). Eme menee
MCCJIEIOBaHA B IOPUIMYECKON JIMTEpaType MpolsaemMa MpaBOBOTO PETYIMPOBAHUS U
0COOCHHOCTEH JOTOBOPHBIX OTHOIICHUU MO mepepadoTke He(TH U3 JaBaTbUECKOTrO
CeIpbsi. OT/ACIbHBIC ACMIEKTHI paccMaTpUBaeMoOl MPoOJIeMaTUKK HAIILIM OTPAKCHUE B
paboTax MO  MPEANPUHUMATEIBCKOMY,  TPAKIAHCKOMY,  XO3SiCTBEHHOMY,
HAJIOTOBOMY, TAMOKEHHOMY TIPaBy; HEPTEra30BOMY JICIy.

Tak, o0mieTeopeTHYecKrue BOIMPOCHl MPABOBOIO PETYJIUPOBAHUS JTOTOBOPHBIX
OTHOUIIEHUN pacKphIBalOTCA B pabOTaX YYEHBIX — CIEHHAIMCTOB B 00JacTH
rpaXJAHCKOTO  mpaBa  mpouwioro W coBpemenHoctu: T.E.  AOoBoi,
K. H. AnunenkoBa, H. A. bapunosa, C. I[1. I'pumaesa, I'. JlepuOypra, B. A. Epimiona,
O. C. Nodde, A. 1O. Kabankuna, A. H. Kaiins, JI. 1. Meiiepa, H. I'. [TanaiioTona,
O. H. Canuxosa, A. II. Cepreesa, A. B. Cytsaruna, E. A. Cyxanosa, B. A. Tapxosa,
0. K. ToncroBa, A.M. DOpneneBckoro, a Takxe HccieAoBareliei B  00IacTu
MPEANPUHUMATENTLCKOTO MpaBa, Takux, kak O. A. bensena, E. I1. I'youn, C. O. XKunnckuid,
E. A. 3Bepesa, I1. I'. JlaxHo u ap.

OTtnenbHBIE aCHEKThI COJIEPKAHMUS IOTOBOPpA MEPEPadOTKH JaBATbUECKOTO ChIPhs
KaK CJIeIKM M BO3HUKAIONIETO HA €ro OCHOBE 00s3aTeNbCTBA B KOHTEKCTE
XapaKTEPUCTUKU PA3IMYHBIX BUJIOB JOTOBOPOB (TOApSAIA, TIOCTABKH, XPAHEHUS U JIp.)
AHATTU3UPYIOTCS B TPYAAX, MOCBSIICHHBIX JJOTOBOPHOMY U 0053aTEIbCTBEHHOMY TIPaBYy,
Takux aBTOpoB, kak M. M. ArapkoB, E. A. barnep, O.B. bepr, B.P. bepnuk,
M. . bparunckui, W.JI. bpayae, A.B. bpesramus, A.M. Bunasep,
B. B. Butpsuckuii, A. H. I'onoBkun, b. /. 3aBunos, M. H. Mmomuna, H. 1. Knelin,
JI. A. JIyun, C. B. Hukomokun, 1. b. Hounikuii, /1. B. Oroponos, B. A. IIucuunkos,
10. B. Pomanen, B. A. Psacennes, C. B. Cap6am, P. 1. CutnukoBa, A. A. Cobuak,
E. B. Tarapckas, B. C. Toncroii, M. 1O. Uenbnues, B. @. Skosnes u np.

[Ipobiiemam HedTerazoBoro 3aKOHOJATEIBCTBA U MPABOBOTO PETryJIUPOBAHUS
OTHOIIICHUI B HE(PTSHON OTpaciu MOCBSAIIEHBI pabOThl TAKUX HCCIIEIOBATENICH, KaK
E. A. Taepuwnmuna, @.J[. Hanmamoa, JI.B. Kamanga, M.HW. Krneanapos,
b. 1. Kmokun, A.A. Kopmak, II.I'. Jlaxnwo, M. JI. Jloroder, H.B. ®pomora,
A. M. [llammazoB u 1p.

B uemoM MOXHO OTMETUThb, YTO B IOPHUANYECKON JIMTEPATYype OCHOBHOE
BHUMAaHHUE YACISICTCS XapaKTePUCTUKE OOIIETEOPETHUYECKUX U TPaxIaHCKO-
MIPABOBBIX ACIEKTOB JOTOBOPHBIX OTHOIICHWH, a TaKK€ aHAJIU3y OTIEIbHBIX BHUOB
noroBOpoB. Ilpu 3TOM eciu MUBUIMCTUYECKAs JOKTPUHA pa3padoTaHa TOCTATOYHO
MOJIHO U OOOCHOBAaHHO, TO HWCCIIEIOBAaHUS B OOJACTH IMPABOBOTO PETYIHPOBAHMUS
MIPEANPUHUMATEIECKON IEITEILHOCTH B cdepe mepepadoTKH 1aBaAIbue€CKOTO ChIPhS
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U, B YaCTHOCTH, epepaboTku He()TH HOCIT BechbMa (pparMeHTapHbIN XapakTep. Bruiots
70 HACTOSIIETO BPEMEHHM B OTCUECTBEHHOM HOPUIUYECKONM HayKe OTCYTCTBOBAJIM
crelMaibHble MOHOrpaduyeckue paboThl, B paMKaX KOTOPBIX OCYIIECTBISIICS Obl
KOMIUIEKCHBIA aHaJN3 TaKOM PazHOBUIHOCTHU IMPEANPUHUMATENLCKOTO JI0rOBOpa, Kak
JIOTOBOp mepepaboTku HedTH U3 JaBaJbUYECKOTO ChIPbs, PACKPHIBAJIACH OBl
cnenupuKa €ro YCJIOBHUM M BO3HHUKAIOIIETO HA €ro OCHOBE 00s3aTelbCTBa.
[IpeacraBnsieTcsi, 4YTO AAHHOE AMCCEPTALMOHHOE HCCIEAOBAHHE B OINPEICICHHOU
CTETIeHH BOCTIOJHSET OTMEUEHHBII mpo0e.

O0bekT M nmpeaMer uccjeqoBaHus. B kauecTBe o6vexma AMCCEPTALMOHHOTO
WCCIICIOBAHUS PACCMATPUBAIOTCSI OOIIECTBEHHBIC OTHOIICHMS, CKIIA/IBIBAIOIIAECS MEXKTY
CyObeKTaMH TPEeIPUHUMATEILCKON AEITeIbHOCTH MPU 3aKIIOYCHUH W HCIOTHEHUU
JIOTOBOpa MepepadOTKHU JaBalbUECKOTO CHIPhSl C AKIIEHTHPOBAHWEM BHUMAaHHUS Ha
TaKOM BHUJIE J1aBaJIbY€CKOTO CHIPhs, KaK He(Thb.

Ilpeomemom wuccnenoBaHusl SIBISIOTCS OCHOBBI IIPABOBOIO PETYJIMPOBAHMS
JOTOBOPHBIX OTHOIICHUH 10 TMepepadoTke HEPTH U3 JaBaJbUYE€CKOIO ChIPbS;
NOHSATUMHO-KAaTEerOpUaabHbI almapar, UCHOJb3YEMBIH B paccMaTpuUBaeMoi cdepe;
IOpUAMYEecKas IpUpoJa JI0OTOBOpa IMepepadOTKU JaBajlbueCKOro ChIpbsl KakK BHUAA
IpeIpPUHUMATEIBCKOTO JIOTOBOpPA; YCIOBUS JOroBopa mnepepaboTku HedpTtu u3
JaBaJIbuYeCKOT0 ChIPbsl, OCOOCHHOCTH pealn3allid NpaB U OOS3aHHOCTEW CTOPOH
JaHHOT'O JOTOBOPA U CHEIU(PUKAa OTBETCTBEHHOCTH 3a €r0 HEUCIIOJHEHHE.

Lean u 32724 AMCCEPTALUMOHHOIO UcCCAe0BaHus. [[enb AUCCEPTAIMOHHOTO
MCCJICIOBAHMs 3aKJII0YaeTCsi B IMOCTPOCHMH HA OCHOBE KOMIUIEKCHOTO HAyYHOTO
aHaJM3a JEeUCTBYIOIIETO 3aKOHOJIATEIbCTBA M M3YyUYEHUS MPAKTHKU €r0 MPUMEHEHUS
TUIIOBOM MOJIENIM AOTOBOpa nepepaboTKU He(PTH U3 AaBalbUue€CKOro ChIphsl Kak BHJA
OpeIPUHUMATEIILCKOTO  JIOTOBOpA C  TOCJEAYIONIMM  HCCIEAOBAHHUEM €0
IOPUIMYECKOMN MPUPOIBI U COJIEPKAHUs, a TAK)KE€ OCOOCHHOCTEH pean3alinu.

JlocTrxeHue 3aJaHHOM LeIM MpearoiaraeT MOCTAHOBKY U MOCIIE0BATEIbHOE
pelieHue psa 3aoau.

- IPOAHAIM3UPOBATh  JICHCTBYIOIIME  HOPMATUBHBIE  TIPABOBBIE  AKTHI,
peTJIaMEHTUPYIOIINUE TPEANTPUHUMATEILCKUE OTHOIIIEHHS B cpepe nepepaboTku HedTH;

- 1aTh Je(PUHUIIMN OCHOBHBIM TOHSITHSIM W KATErOPHUSM, HCIOJIb3YEMBIM B
chepe nmepepadOTKM JaBajdbueCKOrO ChIpbs (TakuUM, Kak «repepadoTKay,
«J1aBaJIbu€CKOE ChIPHE», KIEPEPAOOTUUK» U T.I1.);

- BBIIBUTH CTIEU(PHUKY TOTOBOpA MepepadOTKU 1aBaJbueCKOrO ChIPhS KaK BUA
IpeaNPUHIMATEIHCKOTO JOTOBOPA M OMPEACIUTh €r0 MECTO B CHCTEME TPaKJaHCKO-
MIPABOBBIX JOTOBOPOB;

- BBIJICIUTDH CYIIECTBEHHBIE U MHBIC YCIOBHUS TOTOBOpA MepepaboTKu HEPTH U3
JaBaTbYECKOTO CHIPHS;

- OXapaKTepu30BaTh COJCpXKaHWE MpPaB U OO0sI3aHHOCTEH CTOPOH JOTOBOpA
nepepaboTku HePTH U3 TaBATBUECKOTO CHIPHS;

- yKa3aTb  CHEHU(PHUKY  HUCHOJHEHHS  JOTOBOPHBIX  0OSI3aTENBCTB B
paccMaTpuBaeMoi cdepe mpeanpUHIMATEHCKOMN IS TeIIbHOCTH;

- MPOaHAIU3UPOBATH OCOOEHHOCTH OTBETCTBEHHOCTH CTOPOH IO JIOTOBOpPY
nepepaboTKu He(TH U3 TaBATBUYECKOTO CHIPhHS;



- BBISIBUTH OCHOBHBIE MPOOJIEMBI MPABOBOTO PETYJIUPOBAHMS JOTOBOPHBIX
OTHOLIEHUN MO TnepepaboTke HEPTH U3 J1aBAIbUYECKOTO ChIPbS M BbIPAOOTATh
NPEAJIOAKEHHUS IO UX PELIEHUIO.

MeToa010r14eCKy0 0CHOBY JUCCEPTALIMOHHOIO MCCJIEJOBAHUS COCTABUIIN
oOllleHayYHbIE, CICIIMAIbHBIE U YACTHOIIPABOBBIE METO/IBI.

[Ipy moOCTpoeHUU TEOPETUKO-TIPUKIIATHON MOJENN J0TOBOpa NepepadoTKu
JABaJbYECKOTO ChIPhsi ObUI HCIOJB30BaH HWHAYKTUBHBIA METOJ HCCIEI0BAHMUS,
MO3BOJIMBIIMN TEPEHECTH OCHOBHBIE YEPThI JIOrOBOpa NepepabOTKu HePTH u3
JaBaTBLYCCKOTO CHIPhSl Ha TUIIOBYIO MOJIEIh JOTOBOpa MepepabOTKH JTaBaTbUYeCKOTO
CBIPbSI; @ TaKkKe JACAYKTUBHBIM METOJ, C MOMOIIBI0 KOTOPOTO MPU3HAKU MOJPSIHBIX
OTHOIIECHUHN OBUIM PACIPOCTPAHEHBI HA WX OCOOYI0 Pa3HOBUIHOCTH, CBS3AHHYIO C
nepepadoTKOM ChIpbs. Takke ObUIM MCIOJIb30BAaHbl TAaKKE OOIIEIOTHYECKUE MPUEMBI
MO3HAaHUs, KaK aHalu3, CHHTEe3, 0000ueHue. B ompeneneHHONW CTeneHW ObUIN
3a/ICMICTBOBAHBI CIIEIIUATbHBIE METOAbl: HCTOPUYECKUIM, CPABHUTEIIBHBINA U JIP.

[Ipu uccnenoBaHuy COOCTBEHHO MPABOBBIX ACTIEKTOB PACCMATPUBAEMON MPOOIEMbI
OCHOBOITOJIAralOIMMUA ~ ObUTM TaKWE€ YAaCTHONPABOBBIE METOMABI, Kak (opMaibHO-
IOPUIMYECKUM, CPABHUTEIILHO-TIPABOBOTO  aHAIM3a, IOPUIMYECKOW HHTEPIpPETALINH,
TEOPETUKO-TIPABOBOI0 MOJIECIUPOBAHMSI, HAYYHOTO POTHO3UPOBAHUS U JP.

KommuiekcHbIli  XapakTep NOpeaMeTa JIUCCEPTALMOHHOTO  HCCIIECTOBAaHMS
00yCJIOBHJI HEOOXOJIUMOCTh MPUMEHEHUS METO/Ia MEXIUCIUIUTMHAPHOTO CHUHTE3a,
MO3BOJISIFOLIETO MHTEIPUPOBATH HAYYHBIC JIOCTHXKEHHS W SMIIMPUYECKUN  OIIBIT,
MOJIyYCHHbIE B paMKax TEOPETHUUYECKONW W PA3IUYHBIX HAMNpPABJICHUN OTPACIICBOU
IOPUCTIPYJCHIIMM, a TaKKe NPAKTUKU MPABOTBOPUYECKOW U IMpaBOpeaIn3alliOHHOM
NeATEeIbHOCTH B paccMaTpuBaeMoi cdepe nmpeAnpuHUMATEIbCKOMN AesTeTbHOCTH.

Teopernyeckyrd OCHOBY [MCCEPTAIMOHHOTO HCCJEIOBAHUS COCTABUIIN
Hay4YHbIE TPYJAbl KJIACCUKOB IMBUIMCTUYECKON MBICIM M COBPEMEHHBIX YUYCHBIX-
IOpUCTOB B 00JacTH  TPaXJAAHCKOTO W  MPEANPUHUMATEIHCKOTO  TIpaBa,
MpPUHAICKAIUX K Pa3IMYHbIM HAyYHBIM HAIMPABICHUSM U  BBIPAXKAIOIINX
pazIUYHbIC B3TJISAABI HA 0003HAYEHHYIO TEMOW HCClieoBaHus mpoodiematuky. Cpeau
HUX MOXKHO Ha3BaTh paboTel M. M. ArapkoBa, K. AnnenkoBa, H. A. bapunosga,
O. A. bensesoii, M.U. bparunckoro, B.B. Burpsuckoro, E.II. ['yOuna,
E. A. 3Bepesoii, C. 3. XKunmunckoro, O. C. HUodde, II. I'. Jlaxno, . . Meiiepa,
N.b. Hosuuxoro, H.I'. IlanaiiotroBa, O.H. CaaukoBa, A.Il. Cepreena,
E. A. Cyxanosa, B. A. Tapxosa, 1O. K. Toncroro u ap.

B npoiiecce moAroToBKU quccepTaluy ObLTN MPOaHaATU3UPOBaHbI U 0000IIIEHbI
TOYKH 3PEHHS, TEOPETUUECKUE MOJICSIM U KOHIIEIIIIUH, TTOJTYYUBIIIHE CBOE€ OTPAKEHUE
B paborax mo oOuiel Teopuu npaBa Takux uccienonateneit, kak C. C. Anekcees,
B. K. ba6aes, X.-JI. bepxenb, A. B. Mansko, M. H. Mapuenko, H. 1. Mary3o0B,
B. C. Hepcecsnn, A. B. [lonskos, P. A. Pomamos u ap.

HopMaTuBHYI0 OCHOBY pPadOThI COCTaBWIM JCUCTBYIOIIME HOPMATHUBHBIE
npaBoBble akThl Poccuiickon ®enepanuu, B nepByro ouepenb, Koncrurynus PO u
I'paxxnanckuii kojgekc P®, mpunsTeie B uX pa3Butue GeaepaibHbie 3aKOHBI,
noctaHoBieHusi [IpaButenscTBa PP, BEJOMCTBEHHBIE AKTHI, AKThl TEXHUYECKOTO
xapakTepa (rocy1apcTBeHHbIC U OTPACCBBIC CTAHIAPThI, TCXHUYECKHUE PETIAMEHTHI);
MEXyHApOHBIC JOTOBOPHI; MaTEPHAIBI IPAKTUKHA apOUTPAKHBIX CYIOB.
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Hayuynass HoBHM3HA pa0oTbl oOnpenensieTcs aBTOPCKUM MOJIXOJ0M K
PacCMOTPEHHUIO MPOOJIEMHBIX BOMPOCOB, B KOMIUIEKCE COCTABJSIONINX MPEAMET
JUCCEPTAIIMOHHOTO UCCIIEI0BAHMUS.

B nucceprammum Ha OCHOBE CHCTEMHOTO aHajlu3a IIUPOKOro Kpyra
TEOPETUYECKNX, HOPMATUBHBIX U AIMIUPUUECKUX MCTOUHHUKOB JIETAI0TCS 0000IICHHUS
U (HOPMYIHUPYIOTCS BBIBOJBI, B KOMIUIEKCE COCTABJISIONIME LIETOCTHYIO aBTOPCKYIO
KOHIEMIIMIO IOPUIMYECKOM TMPUPOABI, CYUIHOCTH U COJAEpX aHUs JOroBopa
nepepaboTku He(TH U3 JaBAIbUYECKOTO CHIPhS KaK BUJA MPEANPUHUMATEIHCKOTO
JI0OTOBOPA.

DopMyIHPYIOTCS OCHOBHBIE ACPUHHUIIMHA, HEOOXOAUMBIE IJISI PEryIHpOBaHUS
JIOTOBOPHBIX ~ OTHOIIEHWH 10 TiepepaboTke HePTH, JaeTcsi IOpHUIAUYecKas
KBaIM(UKALMS U OMpeNe]eHHe T0roBopa MepepaboTKU JaBajbueCKOro ChIpbi Kak
CMELIaHHOTO II0 CBOEH MPUPOJE, B OCHOBE KOTOPOTO JIEXKAT MOAPSAIHBIE OTHOLLEHUS;
MpeiaraeTcsl TUIOBas MOJENb JOroBopa IepepaboTKU HEePTH M3 JaBaIbU4€CKOro
CBIPBSL.

Ha 3amurty BbIHOCATCS cJIeyI0lHe OCHOBHbIE MOJI0KeHH

1. I'maBHasg xapakTepHas dYepTa MU MpodJIeMa COBPEMEHHOI'O COCTOSHHUSA
MIPaBOBOTO PEryJMPOBaHUS OTHOIICHWN MO MepepadOTKe IaBabYeCKOIrO ChIPbsS
3aKJIF0YAETCSl B OTCYTCTBHM LIEJIOCTHOTO CHUCTEMAaTU3WPOBAHHOTO 3aKOHOJIATENIbCTBA,
PETYyJIMPYIOIIEr0 OTHOIICHHS B paccMaTpUBaeMoil cdepe NpearpuHUMATEIbCKON
JESITEIbBHOCTU: HOPMBI, Kacarolluecs JOTOBOPHBIX OTHOIIEHUM M0 MepepadoTke
JaBaJIbUECKOTO CBIPBS, COJEP)KATCi B MCTOYHMKAX pa3IMYHBIX OTpacieil mpaa
(mpeInpUHUMATEIBCKOTO, TPAXKTAHCKOTO, TAMOXXCHHOTO, HAJOTOBOTO H  JIp.).
VYuuThiBas BaXXHOCTh OTHOILIEHUH B cdepe mnepepabOTKU aBabYECKOrO ChIPbs,
MPEACTABISIETCS  LENEeCO00Opa3HbIM  MNPUHATHE  CHEIUAIbHOTO  HOPMATUBHOIO
IIPABOBOI0 aKTa, PErIaMEHTHUPYIOIIEr0 OTHOLICHHS MO NepepadoTKe 1aBajb4ecKOro
ChIpbi, B KOTOpOM Oyner 3akperuieHa croenuduueckas TEpPMHHOJIOTHUSA
(«IaBanbueCKOE ChIPbE», «IEpepadoTKa», «IPOAYKTHI IMepepadOTKW» MU T.I.) U
OTpaXk€Hbl 0COOCHHOCTU MTPABOOTHOIICHH, BOSHUKAIOIINX B JAHHOM cdepe.

2. JloroBop mnepepaOOTKM J1aBajJb4e€CKOIO CBIPbS — 3TO COIJIAIICHHE, IO
KOTOPOMY OJiHa CTOpOHa (MepepadoTYMK) 00sI3yeTcs MO 3aJaHUuI0 JIPYTOi CTOPOHBI
(3aka3uMka) TPUHITH M B YCTAHOBJCHHBIA CPOK mepepaboTaTh Ha CBOHUX
MPOM3BOJCTBEHHBIX MOIIHOCTSX ChIpbe, MPUHAAIEKAIIee 3aKa34hKy, BBITOJHHUTH
WHBIE PabOThl U YCIYIH, MPEIYyCMOTPEHHBIE JOrOBOPOM, U MepeAaTh 3aKa3zuuKy
MPOJYKThI EPepadOTKHU, a 3aKa3uMK 00sI3yeTcsl MPUHATH MPOAYKTHI NMepepaboOTKU U
OILJIATUTh PAaOOTHI U COMYTCTBYIOLIUE UM YCIIYTH.

3. B HacTrosiniee Bpemsi MPaBOBOE PETYIMPOBAHUE OTHOIICHHM 1O mepepadboTKe
He(pTH U3 JABAIBYECKOTO CBHIPbS OCYIIECTBISIETCS B OCHOBHOM IOA3aKOHHBIMU
BEJIOMCTBCHHBIMHU aKTaMH, B TOM YHCJIC U aKTaMH TEXHUYECKOTO Xapakrepa. Mcxons
U3 crenuuK U 0cO0OW 3HAYMMOCTHU OTHOUICHMH, CKJIAJbIBAIOIIUXCS B IpoIiecce
OCYUIECTBJICHUS ACSITENIBHOCTU 10 nepepaboTke HeTH KaK CTPATETHYECKH BasKHOTO
I PKOHOMHUKH U JKU3HEJEATEIIBHOCTH CTPAHBI ChIPhs, HE00X0aumMo (HopMUpOBaHHE
CaMOCTOSITENIbHOM OTpacian He(TerazoBoro 3aKOHOAATENbCTBA, KOTOPAsi, OUEBUIHO,
OyJeT HOCUTh KOMIUIEKCHBIH XapaKTep, B OCHOBY KOTOpPOH MOET OBbITh MOJIOXKEH
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3ak0H «O TroCyJapCTBEHHOM PpEryJMpOBaHUU JACSATENbHOCTH He(pTerazoBoro
KOMIUIEKCa», KOTOPBIA yCTpaHWJI OBl MHOTHE CYIIECTBYIOLIME TMPOOENsl B
3aKOHOJIATEJILHOM  PETyJIMpPOBAaHUM  JIaHHOW  cepbl  NpeAnpUHUMATEIbCKOU
AeSTeNbHOCTH. AKTHI HE(TEra3oBOro 3aKOHOAATEIHCTBA B KOMILUIEKCE CO3AAAYT TY
npaBoBylo 0a3y, Ha OCHOBE KoTopoul OyayT dopmupoBaTbes 3¢h(EKTUBHBIC
XO35IMCTBEHHBIE OTHOILIEHUSI BCEX XO3AWCTBYIOIIMX CYOBEKTOB, JEHWCTBYIOIIHUX B
He(TEera3oBOM CEKTOPE POCCUIUCKON HIKOHOMUKHU.

4. Ananm3 mpemMera, 0OBEKTa W CTOPOH JOTOBOpA MEPEpadOTKH HEPTH W3
JaBaJIbYECKOTO ChIPbS M COOTHECEHHE €ro ¢ MMEIOIIMMHCS B I'PAKJAHCKOM IpaBe
MOJIETISIMU JIOTOBOPOB TIO3BOJIIOT KBATH(PHUIIMPOBATH €TO KaK CMEUaHHblll 002080p, B
OCHOBE KOTOPOIO JIeKaT 3JIEMEHTHI JIOTOBOpa MOJAPANA, a TakKe MNPUCYTCTBYIOT
CONYTCTBYIOIIME WM DJJIEMEHTHI JAPYTUX JOTOBOPOB, B YACTHOCTH, ITOCTaBKHU
JABaJbYECKOTO CBhIpbS M OKa3aHUS Pa3HOro pojia COIMYTCTBYIOHUX Ychyr (1o
XpaHEHUIO CHIpbA U MPOIYKTOB MepepabOTKH, MO OTrpy3ke u T.m.). Ilpu stom mo
CBOEH MpUPOE JaHHBIN MPEANPUHUMATEIbCKUN JOTOBOP BBICTYNAET KaK JOTOBOP Ha
BBITIOTHEHHE PabOT, TO €CTb HWMEEeT IEeNbl0 TMOJIYYCHHE OIpPEAeICHHOTO
MaTepHaIbHOTO pe3yibTaTa.

5. Conepxanue A0roBopa nepepaboTKu He(PTH U3 1aBabYECKOTO ChIPhSl Kak
CIEJIKA COCTAaBJISIOT CYILECTBEHHbIE U HHBIE YCIOBHS, NPEIONpPEIENsieMbIe €ro
CMEIIaHHOW MTPUPOJION.

K cymiecTBeHHBIM yCIIOBUSIM JOTOBOpa MepepadOTKU HEPTU U3 JaBaIbueCKOIro
CBIpbS OTHOCSTCS: mpeaMer (padoTa mo mnepepaboTke HedTH, HANpaBJICHHAs Ha
MOJlyueHWe  TOBAapPHOM  MPOAYKIMH,  KOJWYECTBEHHBIE W  KAaueCTBEHHBIC
XapaKTEPUCTUKU KOTOPOW OroBapUBAIOTCS B 3aJlaHWM 3aKa3uWKa); CPOK (OTUETHBIM
MEepPHOJ1) BHIMOJHEHUSI padoT; yCIOBHE O XpaHeHHue HeDTU U HePTENPOAYKTOB U €ro
Cpoke; TpaduK OTrpy3KHM TOBAapHOW MPOAYKIIMH; YCIOBHE O MHHUMAIbHO
HEOOXOJMMOM 3amace ChIpbS W MHHHMAIBHO JOMYCTUMBIX TEXHOJOTHYECKHX
OCTaTKaX IMPOAYKTOB IepepadOTKH, HEOOXOIUMBIX JUIsI OE30MacHOTO BEICHHS
mpolecca Mpou3BO/ICTRA.

K uHBIM yClIOBHUSIM J1OrOBOpa mepepadOTKH HEPTH U3 JABATBLYECKOTO CHIPHS
OTHOCSITCSI IIeHa paboT W yCIyr, a TakKXe YCJIOBHs, CBSI3aHHBIE C BBITOJHEHUEM
COIMYTCTBYIOIUX COOCTBEHHO MOJIPSAY Ha MEepepadOTKy paboT U yCIyT: yCIoBusi 00
obecrnieueHnr MOTpPeOHOCTEN MOAPSAYMKA B TOTUIMBE HA SHEPTreTHUKY W TOIUIMBE Ha
TEXHOJIOTHIO; O TIOTPY3Ke MOAPSTINKOM MPOAYKTOB MEPEepabOTKH B PA3IMUHbBIC BUIBI
TpPaHCIIOPTa; O IUIOMOMPOBKE BaroHO-IIMCTEPH W HAKJICWKE 3HAKOB OMACHOCTH,
OCYIIECTBJICHUH MOAPATINKOM (PYHKITHI TPy300THpaBUTENs U Ap. BritoueHne nHbIX
YCIIOBUW B €IWHBIA JIOTOBOp Ha MepepaboTKy OaBajibueCKOrO CHIPhSI TO3BOJISIET
CTOpOHaM B paMKax OJHOTO COTJIANICHUS YPETyJIUpPOBaTh BCE BOMPOCHI, TaK WA
WHAYEe CBSI3aHHBIC C OTHOIICHUSMH TI0 TiepepaboTke HE(TH U3 AaBATLYECKOTO CHIPHS.

6. Cneruduka mpaB U 00513aHHOCTEN CTOPOH JOTOBOpa rnepepadboTku HedTH U3
JaBAJBUYECKOTO CBIPhS, COCTABJIIIOIIMX COJIEP)KaHWE BO3HUKAIOIIMX HA €r0 OCHOBE
MPaBOOTHOLICHHUH,  OOYCIOBIMBAaETCA  YCIOBHSAMH  JAaHHOTO  JIOTOBOpa U
ocobeHHOCTsIMU HepTn Kak oObekTa mnepepaboTku. DaKTHYECKH JOTOBOP
nepepaboTKU  AaBAIBYECKOTO CHIPbS TMOPOXKIAET HE OJHO MPABOOTHOIICHHE
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(coOcTBeHHO TIO TEepepabOTKE ChIPhs), a €AUMHBIM KOMILUIEKC IPaBOOTHOIICHUHN W,
COOTBETCTBEHHO, KOMIUIEKC  OOS3aHHOCTEW, CBS3aHHBIX C  BBINIOJIHCHUEM
COMYTCTBYIOIIUX TMepepaboTke padbor u yciayr. Takum oOpa3oM, Bce mpaBa H
00S13aHHOCTH CTOPOH IO JOTOBOPY MEPEepadOTKH MOYKHO OOBEAMHHUTH B HECKOJBKO
TpyIIIL:

- TIpaBa W 00SI3aHHOCTH, CBSI3aHHBIC C COOJIOJIEHUEM YCJIOBHH O MpEaMeTe W
KauecTBe paboThI;

- MpaBa U 00SI3aHHOCTH TIO MTPEIOCTABICHUIO TABATbYECKOTO CHIPHS;

- IpaBa U 00sI3aHHOCTH, KaCAIOIUECs CPOKOB BBIMOJIHEHUS paboT;

- MpaBa U 00sI3aHHOCTH IO CAave-MpUEeMKe pe3yibTaTa padoT;

- IpaBa U 00s13aHHOCTH, CBSI3aHHBIE C OIIATON pabOTHI;

-mpaBa U OOSI3aHHOCTH, CBSI3aHHBIE C OKAa3aHUEM COIYTCTBYIOIIMX
nepepaboTKe YCIIyT.

[Ipu 3TOM crneun@uka HUCIOTHEHUS AAHHBIX 00A3aTENBCTB OOYCIOBIMBAETCS
O0COOEHHOCTSIMU CaMOT0 J1IaBAIbUYECKOTO ChIPhs U MPOIECCa ero NepepadoTKu.

7. B OTHOIIEHUN OTBETCTBEHHOCTU CTOPOH IO JAOTOBOPY MEpepadOTKU HEPTH
U3 JIaBIbYECKOTO CHIPhSl MPEACTABISICTCS HEOOXOIUMBIM BKJIIOYEHHE B TEKCT
JIOTOBOpa HE TOJIBKO OTCBUIOK K OOmMM HOpMaM 00 OTBETCTBEHHOCTH,
YCTAHOBJICHHBIM TPaXJIaHCKUM 3aKOHOJATEIbCTBOM, HO M, 4YTO O0O0Jie€ BaXKHO,
yKa3aHWE JIOTOBOPHBIX, HEMOCPEICTBEHHO COIJIaCOBAHHBIX CTOPOHAMU Mep
OTBETCTBEHHOCTH CTOPOH.

JloroBopHble yciOBHSI 00 OTBETCTBEHHOCTH, B OTJIMYHME OT OOIIUX,
MPEyCMOTPEHHBIX 3aKOHOM, B HaWOOJbIIEH CTENEHU OTPaXarT CHeudUKy
pEryJIMpyeMbIX 0053aTeNbCTB. Tak, MPUMEHHUTENBHO K IOTOBOPY MepepaboTku HeTH
13 1aBaJIbYECKOTO ChIPbSI, IIEJIECO00PA3HO OrPAHUYHUTH OTBETCTBEHHOCTh MOAPSIIUNUKA
3a HapylleHUE YCIOBUM JOTOBOpa B YacTU COXPAHHOCTU ChIPbSi U MPOIYKTOB
nepepabOTKH, HAXOMSIIMXCS HAa XPAaHEHUHU, a TaKKe HECBOEBPEMEHHOTO BBIMTyCKa
TOBApHOW TPOIYKIIMH B CIlydae OCTAHOBKH JIMOO cOOS IPOIECCOB IepepaboTKu
TOJBKO BO3MEIIIEHUEM peallbHOr0 yiep0a, HCKIIOUMB BO3MEIIECHUE YIYIIEHHOU
BBITO/IBI.

Teoperuyeckasi 3HAYUMOCTH JAUCCEPTALMHU 3aKIIOYACTCS B TOM, YTO
MOJIOKEHUSI U BBIBOJIBI, (DOpMyIHpyeMble U OOOCHOBBIBAEMBbIE B HEH, TOMOJHSIOT,
Pa3BUBAIOT U KOHKPETU3UPYIOT TaKWe pas3ieibl HAyKu U Y4EeOHOM JAUCIUIUIMHBI
«IIpennpuHuMarensckoe npaBoy», Kak «VICTOUHHMKM MpeANpPUHUMATENBCKOTO MpPaBay,
«CyObeKThl  MpEANPUHUMATENIBCKON  JIeaTenbHOCTHY, «JloroBopel B cdepe
MpEANPUHUMATENILCKON JIEATEIbHOCTHY», a TaKX€ OCHOBHBIC pa3Jeibl HAayKd U
yueOHOM muCHMIUIMHBL «['pakmaHckoe mpaBo», Takue, Kak «[ pakaaHCKO-TIPaBOBOM
noroBopy, «McnonHenne 003aTenbCTBY, «I paskIaHCKO-TIPABOBasi OTBETCTBEHHOCTH,
«JloroBop noapsana», «Bo3Me3nHoe okazaHue yciayr», «llepeBoska», «XpaHeHue» u
np. Kpome Toro, KOMIUIEKCHBIN XapakTep AUCCEPTALMU MPEIONPEAEISIET 3HAUUMOCTb
pe3yJbTaTOB HCCIEAOBAHUS TakXe Uil TaKuX IOPUINYECKUX JTUCHMIUIMH, Kak
«/loroBopHoe mpaBo», «O0s3aTENLCTBEHHOE MPaBO», «IKOJIOTUYECKOE IPABOY,
«Tamoxennoe mpaBo», «HamoroBoe mpaBo» u np. PaccMarpuBaeMbie TpoOIeMbI
SBJISIIOTCSL  aKTyaJlbHBIMH M MOTYT pa3paldaThiBaThCsid B TOCICAYIOMMX HAyYHBIX
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UCCJIEIOBAHUSIX, CBS3aHHBIX C BONPOCAMM TMepepabOTKU JaBAbYECKOTO ChIPbs,
3aKJIFOUEHUS U UCTIOJIHEHUS CMEIIaHHbBIX JOTOBOPOB.

I[IpakTHyeckass 3HAYUMOCTH HCCJIEAOBAHUS COCTOUT B TOM, YTO
TEOPETUUECKHE PE3YJIbTAThl MOTYT OBITh MCIIOJIb30BAHBI:

a)B  HOPMOTBOPYECKOM  JESATETBHOCTH  OpPraHOB  3aKOHOAATENbHOM U
UCTIOJIHUTETIbHOM BIACTH TMPH  PETyIHPOBAHUM OTHOIIEHHHA TO TmepepadboTKe
JABAJTLYECKOTO CBIPhSl M B IMPABONPUMEHHUTEIBHON JEATEIBHOCTA OPraHOB CyJIeOHOM
BJIACTH MIPU PACCMOTPEHUH CIIOPOB IO IOTOBOPaM MepepadOTKU 1aBATLYECKOTO CHIPbS;

0) npu pa3paboTKe MPOEKTOB JOTOBOPOB MEPEepabOTKHU AaBaIbUu€CKOTO ChIPbS
CyObeKTaMH  NPEINPUHUMATEIBCKOM  JIEATENBbHOCTH  BO  BCEX  OTpacCisX
nepepadaThIBaloIel TPOMBIIIIEHHOCTH, padoTaronieil Ha JaBajibyecKOil OCHOBE, B
T.4. B cpepe HedTenepepadoTKy;

B) B MpOLIECCe TMpPENoAaBaHus TPaKIAHCKOrO, MPEANPHUHUMATEIBCKOTO,
JOTOBOPHOTO TIpaBa, a Takke B pa3paboTke crmenkypcoB «JloroBop moapsina u ero
BUJIbI», «OCHOBBI HE(PTETa30BOT0 3aKOHOAATEIHLCTBAY U JIP.

Amnpobanusi pe3yJibTaToB McciaenoBaHus. J(uccepramus MoAroTOBICHA HA
Kaenpe TpaxkIaHCKOTO MPOLECCYaJbHOTO M MPEANPUHUMATEIBCKOTO IpaBa
CaMapckoro TOCyJapCTBEHHOTO YyHHMBepcuTeTa. Pykomucu amccepTanud U
aBTopedepara mpouu 00Cy AeHUE U ObLITN 000peHbI Ha Kadeapax rpaskJIaHCKOro
MPOIIECCYaTbHOTO U MPEeANPUHUMATENHCKOTO paBa CamMapcKoro rocy1apcTBEHHOTO
YHUBEPCUTETA, TPAXKITAHCKO-TIPABOBBIX AUCHUIUIMH (CaMapcKOro HOPHIAMYECKOro
unctutyra ®CUH Poccum, rpakIaHckoro U MEXIyHApOIHOTO YacTHOTO IpaBa
CapaToBCKOM roCy1apCTBEHHOM FOPUANYECKON aKaJEMUHU.

OCHOBHBIC TOJIOXKEHUS W BBIBOJBI, CPOPMYIUPOBAHHBIE B pabOTe, MPOILIH
anpoOanuio B BBICTYIUICHUSX COMCKATENs Ha KOH(EPEHIUSIX pa3InYHOrO YPOBHS,
«KPYTJIBIX CTOJAaX» M HAy4YHO-TIPAKTUYECKUX cemMuHapax B MockBe, CaHKT-
[TerepOypre, Huxxnem Hosropoae, Bonrorpane, Camape, TonbsTTH.

Matepuaiibl ucciae0BaHus UCIOJIb30BAIMCH ABTOPOM B MPETOAaBAHUN KYpCOB
IPaXJTaHCKOTO U TMPEANPUHUMATENbCKOrOo mpaBa B (CaMapcKoM HOPUIUIECKOM
uncturyre ®CHUH Poccun.

HUtorm pabOThl OTpakeHBI B CTaThAX, OIYOJMKOBAaHHBIX B BEIYIIUX
pElEH3UPYEMBIX HAYYHBIX U3JJaHUSAX, B T.4. pekomeHaoBaHHbIX BAK MunucrepcTa
oOpa3oBanus U Hayku PO, a Takke B COOPHUKAX MAaTEPUAIOB HAyUYHO-TIPAKTUIECKUX
koH(pepennuii. O6mwmit 00beM MyOIMKaIUi COCTaBISAET 3,5 TI.JI.

Crtpykrypa padoThl 00ycJOBIEHA IENbI0 W 3aJadyaMd HCCIEAOBAHUA U
BKJIFOYACT BBEJICHUE, JIBE TJIaBbl, OOBEIUHSIONINE TATH MaparpadoB, 3aKIIOUYCHUE,
npuioxeHue, oudanorpaduyecKkuii CrucoK.

10



OCHOBHOE COIEP KXAHUE PABOTHBI

Bo BBeneHum JaHo OO0OCHOBaHHME AaKTyaJlbHOCTH HM30pPaHHOW TEMBI,
IpOaHaTU3UpPOBaHA CTENEHb €€ HayYHOH pa3pabOTaHHOCTH, ONMpENETCHbl OOBEKT U
OpelIMeT HCCIEAOBaHMs, II€JIb U BBITEKAIONIME M3 HEEe 3aJayM, MPeACTaBICHBI
METOJIOJIOTHYECKass M TEOpeTUYecKass OCHOBBI JAHMCCEepTallid, Hay4yHas HOBHU3HA
UCCIIeI0BaHUs, CPOPMYIUPOBAHbI OCHOBHBIC IMOJOXKEHUS, BHIHOCUMBIE Ha 3aIlUTY,
BBISIBJICHBl TEOPETUYECKass W TMpakTUYecKas 3HAYUMOCTh pPabOThl, MPHUBEICHBI
CBeZICHMS 00 arpoOaIiy pe3ysibTaToOB AUCCEPTALUOHHOTO UCCIIEIOBAHMS.

B nmepBoit rnaBe «I'paikaaHcKO-IPpaBOBble OCHOBBLI peryJUpOBaHUS
J0TOBOPA nepepadoTKu He(pTH U3 1aBATbUYECKOI0 CHIPbS» BBIJEICHBI Maparpagsl:
«IIpaBoBoe perynupoBaHHe OTHOIIEHUH B cdepe TnepepadoTku HEPTH U3
AaBab4ecKoro chipbsi» (§ 1); «OcobeHHOCTH KBaTH(HUKAIIMKA JOTOBOPa MepepadOTKu
He(TU U3 1aBAILYECKOTO ChIPbsI KaK MPEIPUHUMATEIBCKOTO ToroBopay (§ 2).

B nepsom napacpage ananuzmpyercsi COCTOSHHE MPABOBOTO PETYIHPOBAHUS
JOTOBOPHBIX OTHOLICHHWM, CKJIAJBIBAIOLIUXCS TpU IMepepadoTKe 1aBaJbYeCKOro
ChIpbSl B LIEJIOM M B TakoW cdepe NpeaIpUHUMATENbCKOW JAESITEIbHOCTH, Kak
nepepaboTka HeTH, B YaCTHOCTH.

['maBHas npobiema COCTOUT B TOM, YTO JOTOBOP MepepabOTKU JaBajIbueCKOIro
CBIpbSl KaK TaKOBOW NPHUHAJICKUT K YHUCIY JOTOBOPOB, IOpUAMYECKas MPUPOAA
KOTOPBIX JI0 CUX MOP BBI3bIBAET PA3HOTJIACUS. DTO CBS3aHO C TEM, YTO OTHOLUEHUS I10
nepepaboTKe JaBajlb4€CKOTO ChIPhS MHOTO3HAYHBI M HE OTPAHUUYMBAIOTCS TOJIBKO
COOCTBEHHO OTHOUIEHUSIMA 1O IepepaboTKe, BKIOYas B ceOs  Takxke:
TPAaHCIIOPTUPOBKY, NEPEBO3KY, MOCTABKY J1aBAIbYECKOTO ChIPhS; XPAHEHUE CHIPbS U
MPOJYKTOB TMepepabOTKH; 3aTapuBaHHUE, YNAKOBKY, HaJIHUB, OTTPY3KY TOBAapHOU
MPOAYKIIUU — TO €CTh LIEJbIH KOMIUJIEKC COMYTCTBYIOIIUX COOCTBEHHO TepepadboTke
JOTOBOPHBIX OTHOLIEHUH. TakuM 00pa3oM, 10rOBOPHbIE OTHOILLIEHUS 10 NepepadboTKe
He(pTU U3 JaBaJIbUECKOTO CBIPbS GO3HUKAIOM U3 UYeN020 KOMNIEKCA PAa3IudHbIX
002080p08.

OTcyTcTBHE €IMHOM 3aKOHOJATETIBHON 0a3bl IS PEryJIMPOBAHUS OTHOIICHUH B
HeTerazoBoi cdepe NMPUBOAUT K TOMY, YTO COOTBETCTBYIOLME HOPMBI IPUXOIUTCA
UCKaTh B PA3JIMUHBIX OTpacisiX 3aKoHojarenbcTBa. [lo MHeHHMIO aBTOpa, UCXOAs W3
cneuupuKd U 0CO00M 3HAUMMOCTH OTHOIIEHHUH, CKJIaJbIBAIOIIMXCS B IpoLEecce
OCYILIECTBJICHUS] JESATETBHOCTH O MepepadoTKe He(TH KaK CTPATErHuecKd BayKHOTO
JUIE SKOHOMHUKU U KU3HEAEATENbHOCTH CTPaHBI ChIPbsl, HEOOXOAMMO (HOpMUPOBAHUE
CaMOCTOSITEJIbHOM OTpaciu He(dTerasoBoro 3aKOHOAATENbCTBA, KOTOPAs, OYEBUIHO,
Oy/ZleT HOCUTh KOMIUIEKCHBIM XapakTep U B OCHOBY KOTOPOM MOXET ObITh MOJOXKEH
3akoH «O TOCYIapCTBEHHOM  PEryJMpOBaHUM  JESATEIbHOCTH  He(TerazoBoro
KOMIUIEKCa», CHOCOOHBIM  yCTpaHUTh MHOTHE  CYILECTBYIOIIME MpoOeNbl B
3aKOHOAATEIbHOM  PETyJIMpOBaHUM  JaHHOM  cdepbl  NpeANPHUHUMATEIbCKOM
NEeSATENBHOCTH.

ABTOpPOM aHaNU3UPYIOTCA HOPMATHUBHBIC TMPEANUCAHMS, 3aKPEIUICHHBIE B
WCTOYHUKAX PA3JIUYHBIX OTPACJEN MpaBa, B TOM WM WHOW CTEIEHU PEryIUPYIOLINE
paccmatrpuBaeMble oTHouIeHUs. [TockonbKy B HacTosiliee BpeMsi CaMOCTOSTEIbHAs
oTpaciib He(h)TEera3oBOro 3aKOHOAATENHCTBA €llle He chOpPMUPOBaHA, CrEeHUPUKALINIO
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MIPaBOBOTO PETYIUPOBAHUS JOTOBOPA MepepaboTKu HEPTH U3 JAaBATBLYECKOTO CHIPHS
clenyeT HucKaTh, B TEPBYIO oOuYepelb, B TPAKIAHCKOM 3aKOHOAATENIbCTBE,
OTTAJIKUBASICh OT PErYJIUPOBAHUS J0TOBOpa NEPEPadOTKU KaK TAKOBOTO.

Otmeuaercs, uto B 'K PO noroBop mepepaboTKM HE MOMMEHOBAH, T.€. HE
BBIJICJICH B CAMOCTOSITEIBHBIM BUJ JoroBopa. B To e Bpems, 3aKperuieHHbIA B
ct. 421 I'K P® mnpuHmmn cBoOOABI JOrOBOpa J1a€T CTOPOHAM BO3MOXKHOCTH
3aKJII0YaTh JIOTOBOPBI KaK MPEeayCMOTPEHHbIE, TaK U HE MPEIyCMOTPEHHBIE 3aKOHOM
WJIM WHBIMU MPABOBBIMU aKTaMU (TTOMMEHOBAHHBIC I HETIOMMEHOBAHHEIE) TOTOBOPHI,
a TaKKe CMEIIaHHBIC IOTOBOPHI, B KOTOPBIX COACP)KATCS JJIEMEHTHI Pa3IMYHBIX
JIOTOBOPOB.

JanpHenmmii aHAIN3 IPaXk1aHCKOI'0 51 HpEaIPUHUMATEIBCKOTO
3aKOHOJIATEIHCTBA MPUBOIUT K BHIBOIY O TOM, YTO OHO JIUIITh KOCBEHHO 3aTparuBacT
YCIIOBHSI ~ BEJCHUS  XO3AUCTBYIOIIMMH  CYOBCKTAMHU  MPEAIPHUHUMATEIIbCKOM
nesTenbHOCTH B cepe HedTenepepaboTku. B Hacrosiiiee Bpemsi IpaBOBOE
peryiaupoBaHre B cdepe TmepepadoTKM HePTH U3 JaBaJIbYECKOTO  ChIPbS
OCYIIECTBJISICTCS. B OCHOBHOM II0J[3aKOHHBIMHU, BEJIOMCTBEHHBIMH aKTaMH, B TOM
YHCJIe U aKTaMHU TEXHUYECKOTr0 XapaKTepa.

PaccmarpuBas crienuduky mpaBoBOro perysupoBaHus B cdepe nepepaboTku
He(TU W3 NaBaJbUECKOrO CHIPhsS, aBTOpP TakKe OoOpaliaecT BHUMAHUE Ha €IIe OJHY
O0COOEHHOCTh, CBSI3AHHYIO C MemoOOoM pecyiupo8anusi TaHHOU c(depbl OTHOIICHHM.
Merox  mpaBOBOTO  PEryJaUPOBAHWS  HE  YCTAHABIMBACTCS  MPOM3BOJIBHO
3aKOHOJIATEJIEM WM TPABONPUMEHUTEIBHBIMA OpraHaMH, a OOYCIIOBINBACTCS
XapaKTEepOM U COJEPKAaHHUEM PETYJUPYEMBIX OTHOIICHHWH, TO €CTh IPEAMETOM
MIPaBOBOTO pETyIHUpoBaHusA. B paccmaTpuBaeMoil cdepe MpeaMeToM BBICTYIAIOT
OTHOIICHUS, KOTOPHIC CKJIAABIBAIOTCA MEXAY CYOBEKTaMU MPEANPHHHUMATEIBCKOM
nesaTenbHoCTH B cepe nepepadbotku HedTu. Crnernuduka 3Toro npeaMera CoOCTOUT B
TOM, 4YTO B CHJIy TpeOOBaHWUU 3aKOHOJATEIhCTBA OH BKJIIOYACT CHEIHATbHBIX
CyObEKTOB — TMpEANpUHUMATEIIE M OCOObIi O00BEKT — HEe(PTh, Ha KOTOPBII
HaIpaBJeHbl OTHOIIEHUS Mo Tnepepadorke. OTCOAa U OCOOCHHOCTH METOJa
MIPaBOBOTO PETYJIUPOBAHUS OTHOIICHHWH IO TEpepadOTKe TAKOTO CTPATErHYeCKOro
ChIpbs, Kak He(PTh. 3/7€Ch MMEET MECTO COYETaHHWE KaK JIUCIIO3UTHBHOTO, TaK U
MMIIEPATUBHOTO METOJIOB C MpeodagaHueM, 10 CPAaBHEHHIO C APYTHUMH TOTOBOPAMHU
B TPaXJTaHCKOM IIpaBe, MMIEPATUBHBIX Hauyajd. AHAIU3UPYS [UCIIO3UTHUBHBIC H
MMITCpaTUBHBIE HAadyaJla B PETYJIMPOBAHUH OTHOIICHHIA TIO IepepaboTke HEPTH, aBTOP
MPUXOJUT K CJCAYIONMIEMY BBIBOIY: C OJHOW CTOPOHBI, CTOPOHAM IPEIOCTABIISCTCS
CB00O/Ia B YCTAHOBJICHUH YCIIOBUI JIOTOBOpPA 1O MepepadoTKe, MPSIMO HE YKa3aHHOTO
B I'paxxganckoM Kojekce (B 3TOM IMPOSBISETCS MPHHIMI «CBOOOJBI JIOTOBOPay); C
JIPYrOd CTOPOHBI — CYIIECTBYIOT CTPOrO PETJIAMEHTHPOBAHHBIC TOCYIapPCTBOM
npaBuia, Kacarluecsl OTAEIbHBIX aCIEeKTOB HedTenepepaboTKu (JIMLIEH3UPOBAHMS,
cepTuduKanum, CTaHAAPTU3AIMHN U T.A.). Kpome Toro, B UCKITIOUNUTEIBHBIX CITyJasX,
YKa3aHHBIX B 3aKOHE, MOTYT OBITh YCTAHOBJICHBI UMIIEPATHBHBIE HOPMBI IIPABOBOTO
PETYJIMPOBAaHMS JTOTOBOPHBIX OTHOIICHUM MO TepepadoTke HepTH ajisi oOecrieueHus
MOTPEeOHOCTEN IKOHOMHKH CTpPaHbl B HE(PTENMPOAYKTaX — 005S3aTEIBbHOCTh y4aCTHUS
He(drenepepaboTUMKa B MCHOJHEHUHM TOCYJIapCTBEHHOTO OOOPOHHOIO 3aKaza M
MOCTaBKH MPOAYKIHH IS heAepalbHbIX TOCYAapCTBEHHBIX HYXKI. [loaToMy KpaitHe
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BKHO COOJIFOCTH ONTHUMAJIbHBINA OajaHC JWCTO3UTHUBHBIX M HMIEPATHBHBIX HOPM,
9TOOBl HE HAPYIIMTHh MPHHIMII CBOOOIBI JOTOBOpA IyTEeM YpEe3MEPHOH IMpaBOBOU
yPETryJIMPOBAHHOCTH U B TO K€ BPEMs COXPAaHUTh KOHTPOJb TOCYIapCTBa 332 TaKUM
BRXHBIM IS COCTOSHUSI CTpPaHbBl B IIEJIOM CEKTOPOM JKOHOMHUKH, Kak
HedTenepepadoTKa.

OTCyTCTBHUE MIPSIMOTO 3aKOHOJIATEIBPHOTO 3aKPEIICHUS JOTrOBOpa epepaboTKn
JABAJBUYECKOTO  CHIPhSI MOPOXKIAET MpoOJeMy IOPHIMYESCKOW KBaTU(UKAINN
JOTOBOpa TepepabOTKM HEPTH W3 aBAIBYECKOTO CHIPbS KaK OJHONW W3 €ro
pasHoBHmHOCTeH. JlamHas mpoOiemMa paccMaTpPHUBAETCS aBTOPOM BO  8MOPOM
napazpadge.

Otmedasi, 9TO B IMBIJIMCTUYECKON HAyKe CYIIECTBYIOT Pa3IMYHbIC TTOIXOIBI K
MMOHUMAHUIO TIPEANMPUHUMATEIIECKOTO JOTOBOPA, aBTOP MOAACPKUBACT TO3UITUIO TEX
HCCIeoBaTeNeld, KOTOPhIe pPacCMaTPHUBAIOT MPEANPHHUMATEIBCKUN JTOTOBOP Kak
Pa3HOBUJIHOCTh TPAXKJAHCKO-TIPABOBBIX JOTOBOPOB, BBIJACISIEMYIO IO KPUTEPHIO
CyOBEKTHOro cocTaBa. byayun BHUIIOM TpeANpUHUMATEIHCKOIO JOTOBOpPA, JOTOBOP
nepepadoTKku HePTH U3 AABATBYECKOTO CBHIPhS Pa3/IesieT BCE €r0 OCHOBHBIC YEPTHI:
3aKJII0YAETCSl CYOBEKTaMH MPEANPUHUMATENHECKOTO JEeATEIbHOCTH, HaIpaBJieH Ha
CUCTEMATHUYECKOE TOJyUYeHUE MPUOBLIN, HOCUT BO3ME3IHBIM XapakTep © T.A.
Cneunduka ero B psay MOpPEANPUHUMATEIBECKUX JOTOBOPOB OO0YCIOBIMBACTCS
O0COOEHHOCTSIMU €T0 TPaXKIAHCKO-TIPABOBON KBATU(UKAIINH.

[TockonmbKy OTOBOp TEpPEepadOTKH  JABAIBUYECKOTO CBIPhS IMPSMO B
['paxmanckoM KoJieKce HE TTIOMMEHOBAH M BO3MOXXHOCTh €TO 3aKIIOYCHHUS BBHITEKACT
W3 MPUHIIAIIA CBOOOIBI IOTOBOPA, B T.4. U MIPEANPUHUMATEIECKOTO, aBTOP JaJiee JacT
oOIIyI0 XapaKTEPHCTUKYy TAaKUM TPakIaHCKO-TIPABOBBIM KOHCTPYKIIUSAM, Kak
(IIOMMCHOBAHHBIC», «HCITIOMMEHOBAHHBICY», «CMEMIaHHBIC» U  «KOMILJICKCHBIC)
JIOTOBOPBI. ABTOP pacCMaTPUBAECT MO3HIIMK MCCIIEAOBATENEH M0 TaHHOMY BOIIPOCY H
JIeIaeT BBIBOJ O TOM, YTO BBIJICIICHUE YKA3aHHBIX BUJIOB JOTOBOPOB U MX Pa3IMYHOE
MOHUMaHUE UMeEeT B OOJIbIIEH CTENEeHW AOKTpUHANIbHOE 3HaueHue. Ha mpakTtuke
BXKHO, YTO 3aKOHOJATENh Pa3pelInyl 3aKIIOUYEHHE MPSIMO HE MPEAyCMOTPEHHBIX B
3aKOHE TPAXkTAHCKO-TIPABOBBIX JIOTOBOPOB, KOTOPHIE MOTYT OBITh JINOO CMEIIAHHBIMU
(cocTosIIUMKM M3 3JIEMCHTOB Pa3HBIX MMOMMEHOBAHHBIX JOTOBOPOB, HO MPU 3TOM
MTOPOXKJIAIOIINX €IMHYI0 COBOKYITHOCTh OOS3aTENbCTB), JUOO KA4eCTBEHHO HOBBIMU
(HE conepKalrMU 3JI€MEHTOB ITOMMEHOBAHHBIX JIOTOBOPOB).

[TpuHAAIEKHOCTH TOTOBOpa MEPepadOTKH aBATbYECKOTO CHIPhSI B IICJIOM, H
HepTH, B YACTHOCTH, K YHCIY HEMOMMCHOBAHHBIX JOTOBOPOB TIPUBOJHUT K
HEOJHO3HAYHON TPAKTOBKE WCCIICIOBATEISIMH €r0  FOPHIWYECKOW IMPUPOIBI.
[TockonbKy OTHOIIEHUS IO TepepadoTke HeDTH W3 JaBaIbYECKOTO CHIPbS HOCST
KOMITJICKCHBIN XapaKTep W HE OTPAaHHMYHUBAIOTCS TOJIBKO MepepaboTKON KaK TaKOBOM,
JUTST  TIPaBWJIBHOM KBaJM(PHWKAIIMM pacCMaTPUBAEMOIO JIOTOBOpa HEOOXOIUMO
OTIPENEUTh CeIMPUKY ero npeameTa, 00beKTa u CyObEKTHOTO cOCTaBa (CTOPOH).

Jlanee B muccepranuu AaeTcs oOIIas XapaKTepUCTUKA MpeaMmeTa, 00beKTa U
CTOPOH JIOrOBOpa IepepadoTKu HeDTH M3 JaBaJIbUECKOTO CBHIPhS KaK 0cO0OTo BHIA
MPEANPUHUMATENIECKOTO JIOTOBOpAa U TpU 3TOM  (POopMynupyroTcs aeUHUIIH
OCHOBHBIX CBSI3aHHBIX C HUM TOHSTUU: «epepaboTKa», «IPOAYKThI MEpepadOTKI»,
«TOBapHas TMPOAYKIHS», «OOBEKT TMepepaboTKW», «IaBalbYeCKOe ChIpbe». B
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pe3ynbTaTe MPOBEACHHOTO aHalu3a BBIACISIOTCS CICAYIONNE KBaTU(UIIUPYIOIIHE
0COOEHHOCTH JI0TOBOpa nepepadoTKu HEPTH U3 JaBATBLYECKOTO ChIPhS:

- MPEAMETOM JAHHOTO JIOrOBOpa BBICTyHaeT paboTa mo nepepaboTrke HedTH,
HampaBJeHHas Ha TMOJIyYeHHE OIPEJCICHHOr0 MaTepUalbHOTO pe3yibTrara —
He(TENPOIyKTOB;

- 00BEKT J1oroBopa — HedTh, MPUHAJICKAIAS 3aKA3UUKY W TepelaHHas s
nepepaboTKu, KOTOpas IO KayeCTBY JIOJDKHA COOTBETCTBOBATh OOS3aTEIbHBIM
TpeOOBAHMIM TOCYIaPCTBEHHBIX CTaHIapPTOB;

- CTOPOHAaMH JAaHHOTO JIOTOBOpA SBJISIOTCS IOPUIWYECKHE JIMIA W
WHIUBUTyJIbHBIC TIPEANTPUHUMATENH, TIPA 3TOM HedTenepepadboTIUK JOJKEH UMETh
MIPOU3BOICTBEHHBIC MOIITHOCTH JIJISl IEPEPAOOTKH M COOTBETCTBYIOIINE JTUIICH3UU.

CxeMaTUYHO OTHOIIEHUS MO mepepadboTke HepTH M3 MaBATBLYECKOTO CHIPHS
MOKHO TIPEACTaBUTH CJICTYIONTUM 00pa3oM:

1) COOCTBEHHHUK CBIPhS TIEpEAaeT BIIAJCINbIly MPOU3BOACTBEHHBIX MOIIHOCTEH
He(dTh 7151 IepepaboTKy;

2) CTOpOHBI 3apaHee OrOBAPHBAIOT PE3YJIbTAT MEPEPAOOTKH — KOJIMYECTBO U
ACCOPTUMEHT TOBAPHOM MPOIYKIINH;

3) nepepabOTUMK CBOMMHU CHJIAMH BBITIOJHSET paboOTy 1O nepepaboTke He(TH
U TIEpeIaeT Pe3ybTaT COOCTBEHHUKY ChHIPbS;

4) 3a BBIMOJHCHHYIO pa0b0OTy NepepabOTUYHK MMOTydaeT BOSHAIPAXKICHHE.

Hcxons n3 BBIICICHHBIX OCOOCHHOCTEH M 0003HAYEHHOM CXEMBI OTHOIIICHHUM,
aBTOp  COIOCTAaBISIET  pacCMaTPWBAEMBIM  JIOTOBOP C  IPEAYCMOTPCHHBIMU
3aKOHOJIATEIEM MOJCIISIMHU TPaKIaHCKO-TIPABOBBIX JIOTOBOPOB H, B MEPBYIO OUYEPE/b,
C JIOTOBOpOM To/ipsia, MOCKoabKy cT. 703 'K P® B uunciie paboT, BHIMOJHIEMBIX IO
JIOTOBOPY TOApS/IA, HA3bIBACT IMepepabOTKy BEIIM C TIepefaveil ee pelynbTrara
3aKa3unKy. Jlemaercs BHIBOJ O TOM, YTO JOTOBOp MO TepepabOoTKe JaBabueCcKOro
CBIpbS 10 CBOEMY NpeIMETy HamOoJsiee OJHM30K MOAPATHON MOJETH JOTOBOPHBIX
OTHOIIEHUH, HO B TO K€ BpEeMsI UMEET U ONpeieNIeHHbIE 0COOCHHOCTH:

- B JIOTOBOpPE TNEpepadOTKU AaBaJIbUYE€CKOTO ChIPhS COOCTBEHHUKOM CHIPbS
SBJISICTCSI JlaBaJiell; B TO BpeMs Kak MO JOTOBOPY MOJpsifa MO OOLIEeMYy IMpaBHITy
paboTa BHITIOJHAETCS WKIMBEHUEM MOPSIIUMKA,

- TIepepabdOTUUK BBITIONIHSAET PadOTy COOCTBEHHBIMH CHJIAMHU Ha COOCTBEHHOM
o0opynoBaHuU 0€3 MPUBJICUCHUS CYOTIOIPSIINKA;

- JlaBaJiell HE KOHTPOJHUPYET MPOU3BOACTBEHHBIM MPOIECC TMepepadoTynKa
BBy CIIEIIM(PHIHOCTH TIpoliecca mepepadboTKu;

- JIaBayiell M TMepepadOTUHK, JIUIIL JCHCTBYS COBMECTHO, MOTYT JOCTHUTHYTH
KEJITAaeMOr0 3KOHOMHYECKOTO pe3yJibTaTa — IOJIYYCHUS MPUOBLIN, IOCKOJBKY Y
OJTHOTO €CTh ChIPbE, a Y IPYroro — MOITHOCTH JISl €T0 TIEpepadOTKH;

- B CBSI3M C HaJMYMEM B KadeCTBE OOBEKTA JABAJLUYCCKOTO CHIPBS JIOTOBOP
nepepaboTKK TPEANoaraeT BBIMOTHEHHE HE TOJIBKO paboT COOCTBEHHO TI0
nepepadoTKe, HO M CBSI3aHHBIX C HEH, TAKMX, KaK MOCTaBKa, XpaHEHHUE JTaBATHUYECKOTO
CBIPbS U MIPOJIYKTOB MEPEPadOTKH, OTTPYy3Ka TOBAPHOU MPOAYKIIMH H T.II.

VYka3zaHHbIE OCOOCHHOCTH TIO3BOJISIOT aBTOPY COTJACUTBCA C  TEMHU
MCCJIEIOBATEISIMH, KOTOPHIE OTHOCST JOTOBOP MEPEpadOTKU TaBATbUECKOTO CHIPhS K
YUCTy ~ CMENIAaHHBIX  JIOTOBOPOB,  COJEPIKAIMX  DJIEMEHTHl  Pa3JIMYHBIX
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MOMMEHOBAaHHBIX JIOTOBOPOB, TJI€ SIAPOM BBICTYTIAIOT 3JIEMEHTHI I0TOBOpa noapsiaa. B
KauyeCTBE «UHBIX», MOMUMO MOJPSAIHBIX, B JIOTOBOpPE MEPEpadOTKU J1aBAIbYECKOIro
CBIpbS MOTYT COJEpKaTbCid D3JIEMEHTHI JIOrOBOpa IOCTABKU, XPAHEHHS, KYIUIU-
IPOJaXH, OKa3aHUs pa3HOTO poja yCcIyr u Jip. Bo3HuKkaeT BOmpoc 0 TOM, CIenyeT JIu
OTHOCUTH JIOTOBOp TMepepabOTKU JaBajJbYeCKOTO ChIPbS K YHKCIY JOTOBOPOB IO
BBITIOJIHEHUIO Pa0OT WJIM MO OKa3aHUIo yciyr. [lo MHEHUIO aBTOpa, YYUTHIBas, YTO
JIOTOBOp TepepabOTKu He(dTH U3 JaBalIbUE€CKOTO ChIPhS MMEET B CBOEH OCHOBE
JOTOBOP TOJpsiia (OMpeIesIeHHbIE YCIYTM B HEM pacCMaTpUBAIOTCSA JHUIIb Kak
JIOTIOJIHUTENIbHBIE, COMYTCTBYIOIIME 3JIEMEHTHI), U MPEANOaraeT B KauecTBE LEIH
nepepaboTKU TOJyYEHHE OMPEeIEHHOT0 MaTepUaIbHOrO pe3yibTaTa — TOBAPHOM
MNPOAYKIIMH, TO €r0 CIEeIyeT OTHOCUTH K JJOTOBOpPAaM Ha BHITIOJHEHHE padoT.

B 3akiouynTeNnbHOM YAaCTHM JIAHHOM TJIABbl aBTOpP IIPEJIaraeT aBTOPCKOE
onpeoenenue munogo2o 002080pa NepepadomKu 0a8aIbyecK020 Cbulpbs, OTHOU U3
pPa3HOBUAHOCTEN KOTOPOTrO W BBICTYNAET JOrOBOp NepepaboTKu HePTH U3
JaBaJbUE€CKOTO  ChIpbsA: 3TO  COIJIAIIEHHWE, 10 KOTOPOMY OJHA CTOpPOHA
(mepepaboTuuK) 00S3yeTCs MO 3aJaHUI0 JPYTOl CTOPOHBI (3aKa3uuka) MPUHSITH U B
YCTAHOBJIEHHBII CpPOK MepepadoTaTh Ha CBOUX MPOU3BOJCTBEHHBIX MOIIHOCTSIX
ChIpbE, MPUHAAIEKAIEE 3aKa3uMKy, BBIIOJHUTh WHBIE pabOTbl M  YCIYIH,
IPEeyCMOTPEHHBIE JOTOBOPOM, M TepelaTh 3aKa3duKy HpPOAYKTHI NEpepabOTKH, a
3aKa34uK O00s3yeTcsl NPHUHATh NPOAYKTHl IepepabOTKH, OIUIaTUTh paboThl U
COITYTCTBYIOIIIME UM YCITYTH.

Bo Bropoin rnmaBe «Copep:kaHue [JI0roBopa mnepepadoTrku HepTu wu3
AaBAJbYEeCKOr0 ChIPbsi M 0COOEHHOCTH €ro peaju3alum» BBIICICHBI maparpadsl:
«CylllecTBEHHbIE U UHBIE YCIOBHS JOTOBOpa nepepaboTKu HePTH M3 aBAIbYECKOTrO
ceipbsi» (§ 1), «IIpaBa u 0053aHHOCTH CTOPOH JOTOBOpa MepepadOTKU HEPTU U3
ABAIbUE€CKOTO  ChIpbs» (§ 2), «OCOOEHHOCTH WCIOJHEHUsI O00s3aTeNbCTB 10
JOTOBOPY MepepadoTKH He(PTH U3 JaBalIbUECKOTO ChIpbs M OTBETCTBEHHOCTH 3a MX
Hapyienue» (§ 3).

Conepxanue J000ro J0roBOpa Kak CAEIKH COCTOUT U3 ero yciosuil. Ilpu
TOM YCJIOBHUSI JOrOBOpa ONPENESAIOT HE TOJBKO KOHEUYHBIH pe3ynabTaT (Lejib) U
COJIep’KaHue COIIACOBAaHHBIX JIEUCTBUN CTOPOH IO €ro UCHOJHEHHUIO, HO BO MHOTHX
cllydasx, OCOOEHHO B cdepe NpeInpUHUMATEIbCKON IEeSATENbHOCTH, TAaKXE U
NOPSAJIOK UX COBEpILIEHUs. B Teopuu JOroBOpHBIE YCIOBUSA NPUHATO OOBEAUHSTH B
pasnuunbie Tpymnmbl. Hamnbosnee mmpokoe pacnpocTpaHEeHUE MOMYyUWIIH TPU TPYIIIEI
YCIIOBUH: CYIIECTBEHHBIE, OOBIUHBIE U CIy4yailHble, MPH OSTOM HOPMATHUBHOE
onpeneneHue aaercs auuib nepBoit rpymmne (. 1 ct. 432 I'K P®). Xapakrepucruke
CYIIECTBEHHBIX W MHBIX YCJIOBHU JOTOBOpa MepepabOTKH He()TH U3 JaBATbUECKOTO
CBIPBSI TIOCBSIILICH /1epablli napazpag) TaHHOH TIIaBBl.

Otmeuas, uTo crnenrduka CyIIeCTBEHHBIX YCIOBHH JTOTOBOpa TepepaboTKh
He()TU U3 JaBALYECKOTO ChIPbs MPENONPENENIIeTCS €ro CMEIIaHHbIM XapaKTepoM,
MOJIPSAHOM OCHOBOM, HaJMYMEM B KauecTBE OOBEKTa aBajbue€CKOI'O CHIPhS, aBTOP
HAYMHAET MX PAaCCMOTPEHHE C aHalM3a MpeaMeTa JaHHOro aoroBopa. IIpeamer
J0TOBOpa MepepadoTku He()TH U3 AABAIBYECKOTO CHIPbsl aHAJIOTHYEH MpPEeaMETy
JOTOBOpa TMOApsAAAa: B KayecTBE HEro BbICTymaeT paboTa 1o mnepepaldoTke,
HampaBlICHHAs Ha TMOJy4YeHHE TOBapHOM  mpoaykuuud (HEPTEHpOAYKTOB),
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KOJIMYECTBEHHBIE W KAaYECTBEHHBIE XapaKTEPUCTUKH KOTOPOM OroBapHBAaIOTCA B
3alaHUM  3aKa3uMka. B 3a7aHuM 3aka3yuKa JIOJDKHBI OBITh YETKO OTPa’KEHBI
KOJIMYECTBEHHBIC U KAU€CTBEHHBIC XapaKTEPUCTUKU pe3ysibTaTa MepepadoTKu. XOoTs
yCIIOBUE O KayecTBE HE OTHECEHO 3aKOHOM K YHCIY CYIIECTBEHHBIX YCIIOBUMN
JIOTOBOpa MOJpsia, TEM HE MEHEe B pPacCMAaTPUBAEMOM JIOTOBOPE C YYETOM
cnenupuky HeTH KaKk 00BEKTa I0rOBOpa CTOPOHAM CIIEYET COTJIacoOBaTh YCIOBUS O
KauyecTBe  IepeaBaeMoro  Chipbsi  (HepTH) W TOBAPHOHM  MPOIYKIUHU
(HeTenpoIyKTOB), KOTOPOE AOKHO cooTBeTcTBOBaTh TpeboBanusm ['OCT, OCT,
TY, TeXxHW4YeckHUM perjlaMeHTaM, M YCTAaHOBUTb CHOCOOBI M MOPSAOK HX
ONpeaeIeHUS.

Kpome mpeameTa, CylecTBEHHBIM YCIOBHEM JOTrOBOpa MepepadOTKH, UCXOsA
U3 €ro MNOJpSAHOW OCHOBBI, OyneT BbICTYyHaThb CpPOK (OTY4ETHBIM nepuon). Ha
MPAKTUKE OTYETHBIM MEPUOAOM IO JAOTOBOPY MEpPepabOTKU JaBAIBYECKOIO ChIPbS,
KaK [paBWIO, SIBJISETCS KaJeHAapHbI Mecsu. VIMeHHO ¢ pacueToM Ha Mecsll
CTOPOHBI TUIAHUPYIOT KOJMYECTBO TMOCTAaBKM U MEPEpadOTKU ChIpbs, OTTPY3KHU
TOBapHON mnponykuuu. CrneaoBaTeiabHO, YCIOBUS O CPOKE BBIIIOJIHEHUS PadOT IO
nepepaboOTKe M OKa3aHUs CONYTCTBYIOIIMX €W YCIyr JOJDKHBI OBITh TaKxke
COTJIACOBaHbl CTOPOHAMM IPU 3aKIIOYEHHM JOTOBOpa Ha INepepadoTKy HedTu u3
JaBabuy€CKOTO ChIPbSL.

VYKka3aHHbIE CYILECTBEHHBIE YCJIOBHUS JIOrOBOpa MepepabOTKM HePTH U3
JABaJbY€CKOTO ChIpbA (IIPEAMET, 3aJaHHe, CPOK) BBITEKAIOT U3 MOAPSIHBIX
OTHOIIICHUH, BBICTYMAIOUIUX SIAPOM JAHHOTO JoroBopa. OpgHako, OyIy4d Mo CBOEH
NPUPOJE CMEIIAHHBIM, JOrOBOp MEpepabOTKH JaBajbY€CKOTO CHIPbSI MOXKET
coJiepKaTh TAK)K€ MHbIE CYIIECTBEHHbIE ycioBuA. Tak, ucxoas us crneunduxku nedru
KaK JIaBAJIbYECKOI0 ChIPbS M Ipoliecca e€ nepepaboTK, K CYIIECTBEHHBIM YCIOBUAM
paccMaTpUBaEMOI0 MPEANPUHUMATENBCKOTO JOrOBOpa AaBTOP OTHOCUT —TaKXKe
yCIIOBHE O XpaHeHWHW HedTu M HedTENmpOIYyKTOB U €ro CpokKe; Trpaduk OTrpy3KU
TOBapHON MPOJIYKUIMHU; YCIOBHE O MHUHHUMAJIbHO HEOOXOIMMOM 3arace ChIpbsl U
MUHUMAJIbHO JOMYCTHUMBIX TEXHOJOIMUECKHUX OCTaTKaxX MPOAYKTOB IepepadOTKH,
HEOOXOUMBIX J1J1s1 6€3011aCHOTO BEIEHUS MpolLiecca MPOU3BO/ICTBA.

Hapsiny ¢ cyiiecTBeHHbIMHU, JOTOBOP MepepaboTKH He(TH U3 JaBalbueCKOIro
CBIPBSI, KaK U JIIO0OW JTIOTOBOp, BKJIIOUAET TAK)Ke MHbIE YCIOBUS. B 1OKTpUHE uX, Kak
OpaBWIO, JENAT Ha OOBIYHBIE, KOTOpPbIE MPEAYCMOTPEHbl B JIEWCTBYIOIIMX
HOPMATHBHBIX aKTaX U aBTOMAaTHYECKH BCTYNAlOT B IECTBME B MOMEHT 3aKIIFOUECHHUS
JIOTOBOpPA, M CIy4ailHble, KOTOpPbIE M3MEHSIIOT WU JOMOJHSIOT OOBIYHBIE U
BKJIIOYAIOTCA B JIOTOBOP IO YCMOTPEHHIO CTOPOH. BBuay TOro, 4YTO JIOrOBOp
nepepaboOTKU  JTaBAJIbYECKOTO ChIPhSi OTHOCUTCA K YHUCIY HEMNOMMEHOBAaHHBIX
JIOTOBOPOB, BBIACIATH B HEM OOBIUHBIE YCIOBUSA Kak MPSIMO MPETyCMOTpPEHHBIE
3aKOHOM, [0 MHEHHIO aBTOpa, MOXXHO ¢ OOJbIION 1oyl ycioBHOCcTH. Torma u
BbIJICJICHUE CIIy4alHbIX YCJIOBHHM Kak HM3MEHSIOIMX OOBIYHBbIC, TOXKE JIMIIAETCS
MIPAaKTUYECKOro cMbIcia. 1103TOMy aBTOp MCXOOUT M3 TOrO, YTO paccMaTpPHBAEMBbIE
Jajiee yCJIOBHS HE BIUAIOT Ha ()aKT 3aKJIIOUEHUS JOTOBOPA, HO BKJIIOYAIOTCS B HETO
11 HauOoJiee MOJHOTO AOCTHXKEHHUS LIEIH JJOTOBOpa.

Tax, B joroBope nepepadoTku He(TH U3 1aBaTbYECKOTO CBHIPhS, KaK MPaBUIIO,
COJICP)KUTCSL YCJIOBHE O yeHe. ABTOpP TOANEPKUBAET MO3ULUIO OOJBIIMHCTBA
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ucclenoBaTeNeil U MPAKTUKOB, YTO II€HA HE SIBISETCS CYIIECTBEHHBIM YCJIOBHEM
JIOTOBOpa MOAPSAJIA, MOCKOJIBbKY 3TO HEMOCPEJACTBEHHO BBITEKAET U3 MOJIOKEHUH 1. 1
ct. 709 'K P®, nmpsimo mpeaycMmaTpuBaroniero BO3MOKHOCTh OTCYTCTBUS B CaMOM
JIOTOBOpE MOAps/ia yKa3aHusi O IeHe. Ecium mo Kakum-TO NMpUYMHAM Ha MOMEHT
3aKJIIOYEHUS JIOTOBOpa IIeHa CTOPOHAMM JIOTOBOpPA HE OIpeJelieHa U HE yKa3aHa B
norosope, To B cuiy 1. 1 ct. 709 I'K Oyner nmoanexath npuMeHeHuo 1. 3 cT. 424 I'K,
JOIYCKAIOIIUI IPU OTCYTCTBHH TaKOTO YCIOBHUS B JOTOBOPE OILJIATy MPOU3BOIUTH 10
IIEHe, KOTOpas TMpH CPAaBHUMBIX OOCTOSITENHCTBAX B3MMAETCS 3a AHAJIOTMYHBIC
TOBapbl, paboTHl UK yciuyru. CliejoBaTeNbHO, U B IOTOBOpE nepepaboTku HeTH U3
JaBaJbUYECKOTO CHIPbsI, Oa3upyIOIIeMCsl Ha TMOAPSIHBIX OTHOIICHUSX, [IEHA TAKXKe HE
ABIISIETCSL CYIIECTBEHHBIM ycioBHeM. OHAKO CTOPOHBI MO CBOEMY >KEIAHUIO MOTYT
«MPEBPATUTHY» YCIOBHE O I[EHE B CYIIECTBEHHOE JIJISl IOTOBOPA, 3asiBUB TPEOOBAHHE O
€r0 BHECCHHH TPH 3aKIIOYCHUH JOTOBOPA.

Ha mnpakTthke 1eHa 1oroBopa nepepadOTKHU, HCXOAS U3 €ro CMEUIaHHOIO
XapakTepa, COCTOMT M3 HECKOJIbKMX COCTAaBJISIONIMX, B YAaCTHOCTH, U3 CTOUMOCTH
paboT 1o nepepaboTKe U CTOUMOCTHU JTOTIOJHUTENBHBIX PaOOT U YCIIYT, BKIIOUEHHBIX
CTOPOHaMU B YCJIOBHUS JIOTOBOpa. XOTS LI€HAa U HE SBISAETCA CYLIECTBEHHBIM
yCIOBHEM  JOroBOpa IHepepabOTKM  JaBalbueCKOro  ChIpbs, €€  yKa3aHHUe
nenecooOpazHo, TeM 0ojiee 4YTO OHA OXBaThIBA€T HE TOJIBKO COOCTBEHHO
nepepaboTKy, HO U CBSI3aHHbIE ¢ HEW paboThl U ycayru. [103TOMy CTOPOHBI 1OJIKHBI
OBITH 3aMHTEPECOBAHBI B TOM, YTOOBI YETKO YCTAHOBUTH CIOCOOBI €€ OMpeesIeHus,
YTO, KaK MPABUIIO, IENAETCS B 33JJaHUSIX K IOTOBOPY.

Crnenyroiiee ycioBUE, KOTOPOE MOXKET COAEpKaTbcs B JOTOBOpE Ha
nepepaboTKy HePTH, — 3TO ycrosue 06 obecneueHuu nompedbHocmel noopsAOUUKa 8
MONIUBE HA DHEP2emuKy U MONauee HaA MexHOI02Uul0, 4YTO HEOOXOIUMO JUIs
OCYIIECTBIECHUS IPOU3BOACTBEHHOTO TIpoliecca 1o nepepadorke Hedtu. Kpome Hero,
B JIOTOBOp IepepabOTKM HEPTH U3 JaBAJBLYSCKOTO CHIPhS TaKKe MOXKET OBITh
BKJIFOYEHO YCIIOBUE O HO2py3Ke NPOOYKmos nepepabomku. ITO OOYCIOBIEHO
HaJIMYUEM Yy MOJAPSAYMKA COOTBETCTBYIOUIEH TEXHUYECKOM BO3MOXKHOCTH: CIIHBO-
HAJMBHBIX aBTOMOOWJIBHBIX, KEJIE3HOJOPOXKHBIX OCTAKad, PEUYHBIX MPUYAJIOB;
3aBOJICKUX  TpyOONpPOBOAOB, MPHUCOEAMHEHHBIX K CETSIM  MarucTpalibHbIX
TpyOonpoBoJoB. B ompeneneHHbIX ciay4yasX IpU  BBIIOJHEHUU JOrOBOpa
nepepaboTKA  MOXKET BO3HUKHYTh HEOOXOAMMOCTH MPOBEACHHS paboT TIo
3aTapuBaHuio ((hacoBke) MPOAYKTOB MepepabOTKH, U TOTAAa B JOTOBOP MepepadOTKU
JOJIKHO OBITh BKJIFOYEHO COOTBETCTBYIOIIEE yciioBue. Ilepen oTmpaBkoil TOBapHOI
OPOAYKIIMH JKEIE3HOJOPOKHBIM TPAHCIIOPTOM BaroHO-IIMCTEPHBI JIOJDKHBI  OBITH
OIJIOMOMPOBAHBI 3aMOPHO-TUIOMOMPOBOYHBIMUA YCTPOHCTBAMU W HAa HHX JOJDKHBI
OBITh HaKJIECHBl 3HAKM omacHocTH. [lo 3agaHuio 3aka3zdyWka MOIPSAYUK MOXKET
OCYIIECTBUTh  IJIOMOWPOBKY  BaroHO-IUCTEPH  3alOPHO-TUIOMOMPOBOYHBIMU
YCTPOMCTBAMM M OKa3aTh yCIYI'M IIO HAKJIEHWKE 3HAKOB OMACHOCTH. B aTOM ciyuae
yenogue 0 GbINOIHEHUU NOOPAOUUKOM YCIye N0 NIOMOUPOBKE U HAHECEHUNO 3HAKO
onacHocmu TakXe BKJIIOYAETCs B JJOTOBOP NMEePepabOTKH.

Hakonelr, B paMKkax BBITIOJIHEHUS YCJIIOBHI JTIOTOBOpa NMEPEpabOTKHU y 3aKa34urKa
MOET BO3HUKHYTh HEOOXOIMMOCTh PEaM30BaTh TPETHUM JIUIAM HAXOJISIINECS B
pe3epByapax, Ha CKJIaJaXx © B JPYTUX E€MKOCTSAX MOAPSAAYMKA MPOAYKTHI
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nepepaboTKy, TNpUHAANEKAIIME 3aKa3uyuKy Ha TMpaBe COOCTBEHHOCTH, HO HE
OTTPY>KEHHbIE Ha 3TOT MOMEHT W HaXOJsIIMecs Ha XPaHEHUU Y MOJpsAYMKa.
Peanuzanuss npoaykToB TEepepadOTKH OT 3aKa3uMKa TpPETbUM JIMLaM OyaeT
perynupoBatbcsi HopMamu TiI. 30 «Kymng-nponaxa» 'K P®. B stom ciydae B
JIOTOBOp TepepabOTKM HedTH U3 JABAIBUECKOTO ChIPhSl BKIIOYAETCS YCIOBHE O
KYnie-npooaxce mosapHol npoo0yKyuu 8 pe3epeyapax noopsaoyuKa mpemovemy auy).

B pabote nenaercs BBIBOA O TOM, YTO MHBIE YCIIOBUS JIOTOBOpa NepepadOTKu
JaBaJIbYECKOTO ChIpbS B OCHOBHOM CBSI3aHBI C BBIIIOJIHEHUEM COITyTCTBYIOLIUX
COOCTBEHHO MOJPSAY Ha MepepadoTKy padoT U yciyr (1o morpyske, 3aTapuBaHUIO,
MIOMOMPOBAHUIO, BBITOJHEHHUIO (YHKIUI TPY300TIPAaBUTENS U T.A.). BKimtouenue ux
B €MHBII JOTOBOP Ha MEpepabOTKy JaBajlbue€CKOTrO CBIPhS MO3BOJSIET CTOPOHAM B
pamMKax OJHOTO COIJIAIIEHUS YyperyiupoBaTh BCE BOIPOCH, TaK WJIA HHAYe
CBSA3aHHBIE C MepepabOTKOM 1aBaIbu€CKOrO ChIPBS.

3aBepiias aHauU3  CoOJEpXKaHUS  JIoroBopa mepepaboTku  HepTH U3
JaBaJIbYECKOTO ChIPhSl KaK CJIIEJIKU, aBTOpP OOpaliaeT BHUMaHHe Ha TOT (akT, 4TO B
CIIIy CJOXXHOCTH TPOM3BOACTBEHHOIO Ipolecca Mo 1nepepaboTke HepTH U3
JABaJbYECKOTO CHIPhSl M HAJIM4YMsI 1E€JIOTO KOMILUIEKCA CBSI3aHHBIX C HUM DPAabOT U
ycIyT, O0NbIIOE 3HAUE€HUE JIs1 YETKOTO ONpeesieHus: 0053aTeIbCTB CTOPOH UMEET HE
TOJIbKO TEKCT JOTOBOpA KaK TaKOBOM, HO M TEKCT 3aJlaHUi K HEMY, KOTOPBIE, B CBOIO
ouepelib, SABJIAIOTCS HEOThEMJIEMOM 4acThio JoroBopa. Eciu goroBop mepepaboTku
He(pTH U3 JaBAITbUECKOTO CHIPhS (DAKTHUECKH COAEPKHUT BCE OCHOBHBIC OOIIHE
YCIIOBUS, TO B 33/IaHUAX K JOTOBOPY OTOBAPUBAIOTCA YK€ KOHKPETHBIE MMapamMeTphI
ATUX YCIIOBUM.

Ecny cTOpoHBI MOCTUTIM COTJIAIICHHWS] TI0O BCEM CYIIECTBEHHBIM YCIIOBHUSM
JOTOBOpa, TO OH OyJeT CUMTAThCS 3aKIIOYEHHBIM M TOBJEYET 3a COoO0OM
BO3HMKHOBEHHE COOTBETCTBYIOIIHUX JOTOBOPHBIX 0053aTE€IbCTB y CTOpoH. UXx
coJiep’KaHue pacCMaTpUBAETCS aBTOPOM BO 8MmMOpoM napazpagpe.

[TockonbKy JOTOBOp MEpepadOTKH HEPTH W3 AABAIBUYECKOTO CHIPbSi HOCUT
CMEIIaHHBIM XapaKTep W BKIIOYAET B Ce0s AJIEMEHTHl PA3JIMYHBIX JOTOBOPOB, TO
mpaBa M OO0S3aHHOCTH, BO3HUKAIONIUME Y CTOPOH Ha €ro OCHOBE, TaKKe HMMEIOT
KOMIUJICKCHBINA XapakTep.

OxapakTepu30BaB MpaBa U OOA3aHHOCTH 3aKa3uuKa W MepepadoT4uKa, aBTOP
JIeaeT BBIBOJ, YTO JOTOBOP TMepepaboTk HedTH U3 JAaBAIBUECKOTO CBIPhS
(aKTHYECKH MOPOXKAAET HE OAHO MPABOOTHOIICHHE (COOCTBEHHO MO MepepadoTke
CBIPBSI), a IENbId KOMIUJICKC MPaBOOTHOIIEHUH W, COOTBETCTBEHHO, KOMILIEKC
00s13aTE€NLCTB, CBSA3aHHBIX C  BBIMIOJIHEHHEM  COMYTCTBYIOIIUX COOCTBEHHO
nepepaboTke padbot u ycnyr. [Io MHeHHIO aBTOpa, BCe MpaBa U 00SA3aHHOCTH CTOPOH
10 IOTOBOPY MepepadOTKH MOKHO OOBEAUHUTH B HECKOJIBKO TPYIIIT:

- TIpaBa U OOSI3aHHOCTH, CBSI3aHHBIE C COOJIIOJIEHUEM YCJIOBUH O MpeaMere U
KauecTBe padoThI;

- MpaBa U 00sI3aHHOCTH TIO MPEAOCTABIICHUIO IABAIbYECKOTO CHIPHS;

- MpaBa U 00sI3aHHOCTH, KaCAIOIUECs CPOKOB BBITIOJTHEHUS PaboOT;

- MpaBa U 00sI3aHHOCTH IO CJave-MpueMKe pe3yibTaTa padoT;

- MpaBa U 00sI3aHHOCTH, CBSI3AHHBIE C OTIATOM pabOTHI;
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-mpaBa U OOS3aHHOCTH, CBSI3aHHBIE C OKa3aHUEM COMYTCTBYIOIIMX
nepepaboTKe yCIIyT.

Peanu3zaius BeITEKaIOUUMX U3 JOTOBOPA MEpepadOTKU HePTH U3 1aBaTbUE€CKOTO
ChIpbS TpaB U OO0S3aHHOCTEM €CTh HCIIOJIHEHHE JOTOBOPHBIX 0053aTENIbCTB.
HcnonHenne AaHHBIX O0O0SA3aTENBCTB 3aBEpIIAET MPOIECC TPakKITAHCKO-TIPABOBOTO
pEeryJIupoBaHMsl JOTOBOPHBIX OTHOIIeHWH. B  napacpagpe mpemvem aBTOp
OCTAHABJIMBAETCS HA OCOOCHHOCTAX MCIOJHEHUS 00s3aTelbCTB 10 JOTOBOPY
nepepaboTKu HEPTH U3 AABAIBYECKOTO CHIPbS U crielr(rUKe OTBETCTBEHHOCTH 3a UX
HapyllICHHUE.

Hcnonnenne nmoroBopa miepepabOTKH HeDTH H3 JaBaIbYECKOTO  CHIPHS
NOMYMHSIETCST OOUIMM HOPMaM TPaKJAaHCKOTO 3aKOHOAATENIhCTBA 00 HCIOIHEHUU
obs3atenbeTB (1. 22 'K P®), B yacTHOCTH, TaKUM BaXKHEUIIIMM MPUHIUIIAM, KaK
HaJIe)Kallee MCIOJHEHUE 0053aTeNbCTB; HEJOIYCTUMOCTh OJHOCTOPOHHETO OTKa3a
OT HCIOJHEHUS 00sA3aTENbCTB; MPHUHIUIIAM Pa3yMHOCTH M JTIOOPOCOBECTHOCTU
OCYIIECTBJICHUSI TPAXJAHCKUX TIpaB M HCHOJHEHHUs O0O0si3aHHOCTEH. ABTOD
MOJYEPKUBACT, YTO YKa3aHHbBIE MPUHIUIIBI MPUOOPETAIOT BA)KHOE 3HAYEHUE TMpU
MCIIOJIHEHUH PacCMaTpUBAeMOro JOTOBOPA, YUUTHIBAsS, YTO HEPTh U HEDTEIPOTYKTHI
SBJISIFOTCSI, C OJTHOM CTOPOHBI, CTPATETUYECKUMHU O0BEKTAMH TPaXKJaHCKOTO 000poTa,
C JPYroi — B3phIBONOXKAPOOTACHBIMHU TOPIOYMMU BEIIECTBAMHU, a TIPOU3BOICTBEHHbBIC
MOILIHOCTH 1O mepepadoTke HedTH — 0co00 OMacHBIMU IPOU3BOJICTBEHHBIMU
oObekTamMu. OCOOEHHOCTH HCIOJIHEHUS! O0sA3aTENbCTB MO IepepaboTke HePTH
00yCIJIOBJIMBAIOTCS, B IEPBYIO OYEPEIb, CIIEHUPUKON CaMOro JaBaIbu€CKOTO ChIPhSI.

Hampumep, ucxoas w3 TOro, 4ro mpouecc nepepaboTKu HedTH sBIsIeTCs
HEIPEPHIBHBIM MPOU3BOJCTBEHHBIM MPOIIECCOM M B CHITY JUCIO3UTUBHOCTH HOPMBI
ct. 311 «Hcnonnenne obOs3arensctBa no yactam» [K PO, wu3 cymecrsa
oOsi3aTenbcTBa MO  TepepaboTke HedTU BO3HUKACT (PAKTUUECKOE MCIIOJIHECHUE
00s13aTENIbCTBA «I10 YacTsM»: HedTh Ha HeTenepepadbaThIBAIONIHMKI 3aBO/I TTOCTYIIAET
gacTsMu (TapTUsIMH), 4YacTAMHU OHa OepeTcss B mepepaboTKy, OINpeaeIeHHBIMU
4acTsIMU TOJIyYCHHAs B Tpoliecce rnepepaboTKU TOBAapHAs MPOIYKIUS JTOJDKHA OBITH
OTTpY>KE€HA B CTPOTOM COOTBETCTBHH C TPAPUKOM OTTPY3KHU.

CoryacHO yCIIOBUSM JIOTOBOpa MepepadoTKu HePTH U3 JaBajIbYECKOTO CHIPbS
Takue JEWUCTBUS, KaK IMpPUEMKa TOBApHOW MPOIYKIIMU, OIPEACIICHUE KOIMYeCcTBa
MOTPY’KEHHOW TOBapHOW MPOJYKIMHU, BBITOJHEHWE (YHKIHMA TPy300TIPABUTEIS
TOBApHOM MPOAYKIIMH, MOKET OCYIIECTBIISATh CaM 3aKa3YMK WM YIOJHOMOYEHHOE
UM TpeTbhe Juio. OJHAKO, €ClM 3aKa3uhMK MMEET BO3MOKHOCTb BOCIOJIb30BaThHCS
MpaBoOM, MPEAOCTaBICHHOM 3akoHoaatereM B CT.313 I'K P® — BO3MOXKUTH
HCIIOJIHEHHE 00513aTeNIbCTBA Ha TPEThE JIUI0 — CIOpBEiiepa UM IPy300THPABUTENIS, TO
camMu paboOThl MO nepepaboTKe HePTH MepepadOTUMK BBINONHIET JUYHO. JlaHHOE
00CTOSITEILCTBO CBSI3aHO €O creuudukoil HePTIHOW OTpaci — HaJU4dheM
COOTBETCTBYIOIIUX MPOU3BOJICTBEHHBIX MOIIHOCTENH M 00YYEHHOTO (aTTECTOBAHHOTO
U JIONYUIEHHOro K paboTe Ha OMacHOM IPOM3BOICTBEHHOM OOBEKTE) MEpCOHAaIA.
[ToaTomy mpaBo, ycranoBieHHoe cT. 313 («McmomHeHue oOs3aTeNbCTBA TPETHUM
utom») U cT. 706 («['enepanbHbIi moapsaunK u cyonoapsaanky) 'K PO, ae moxer
OBITh pEaTM30BaHO TNEPEepadOTUMKOM TIPU HCIOTHEHUH JOroBOopa MepepadoTKu
He(TH U3 1aBATLYECKOTO CHIPhSI B CUJTY CYIIECTBA 003aTEIbCTRA.
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B cBsi3u ¢ TeM, 4TO CPOK BBIMIOJHEHHUS pabOT B JOTOBOpE mepepadoTku HedTH
U3 JaBaJb4€CKOTO ChIPbSl SIBISETCS CYIIECTBEHHBIM YCIIOBUEM, CTOPOHBI OOS3aHBI
ONpENEIUTh HAYaJbHBIM U KOHEYHBIN CPOKHU BbINIOJHEHUS paboT. [IpuMeHuTensHo K
nepepadoTke HEPTH MEPUOIOM BBITIOJHEHUS PabOT ABIISIETCS KaJIeHJApHBIA MECHII, a
OKOHYAHHMEM CPOKa U JIHEM CJlauu pe3yJibTaTta padoT — MOCIeAHUI 1eHb Mecsna. [lpu
TOM CBOEBPEMEHHOE HCIIOJIHEHHE O0s3aTeNbCTBA MOAPAIYUKA TIO BBIMYCKY
TOBApHOM MPOJYKIIMKA UTPAET OIPOMHYIO POJIb JJIS 3aKa3yuka. JTO CBSI3aHO C TEM,
YTO, KaK MPaBUJIO, Ha €€ HE BBIMYIICHHYIO MOAPSIYUKOM MPOTYKIIUIO 3aKa3UUKOM
YK€ 3aKII0YEeHbl JOTOBOPHI TPAHCIOPTHOM HKCIEAWIMH, IEPEBO3KH M KYIUIU-
npofaxu. [1osToMy CpbhIB cpoka HCIIOIHEHUS TOAPSIIYMKOM CBOMX 0053aTENbCTB 10
JIOTOBOPY TMEepepadOTKH TMOBJEYET HApYIICHHE CPOKOB MO YKa3aHHBIM BBHIIIIE
noroBopam. CoOioieHre CpoKa OIIaThl 3a BhIPAaOOTAHHYIO TOBApHYIO MPOIYKIIUIO
MMEeT HE MEHEE BaXHOE 3HAUCHHUE: OTH CPEICTBA HEOOXOAUMBI I MPUOOPETCHUS
peMOHTa 00O0pYIOBaHMs, MOJEPHHU3AIMN MPOU3BOJCTBA, CBOEBPEMEHHON BBIILIATHI
3apabOTHOM IJIaThl paOOTHUKAM 3aBOJIA.

Cr. 315 T'K P® mnpenycmarpuBaeT BO3MOKHOCTHh JIOCPOYHOTO HMCIOJHEHUS
JIOJDKHUKOM o0s3aTenberBa. [Ipu 3TOM 3akoHOaTeNb MOJUYEPKUBAET, YTO JOCPOUHOE
UCIIOJIHEHUE O00s3aTEeNIbCTB, CBS3aHHBIX C OCYILECTBICHHUEM €ro CTOPOHAMHU
IpEeIPUHUMATEIBCKON JEATEIbHOCTH, JOMYCKAaeTCsl TOJIbKO B Clydasx, Kornaa
BO3MO>KHOCTb UCIIOJTHUTH 0053aTEIbCTBO IO CPOKA MPETyCMOTPEHA 3aKOHOM, HHBIMU
MPABOBBIMU aKTaMU WA YCIOBUSIMH O0S3aTeIbCTBA JIMOO BBITEKAET M3 OObIUAcB
JIEJIOBOIO  000pOTa WM CYILIECTBA 0053aTenbCcTBA. B yCIOBHUSX HENpPEpHIBHOIO
mporiecca  nepepabOTKM  HEPTH  BO3MOXKHOCTH  JIOCPOYHOTO  HUCTOJHEHHS
00s13aTenbCTBA TepepaboTynKa Mo MepepadoTKe M BBIMYCKY TOBapHON MPOAYKIIMU
MOBJIEYET COOTBETCTBYIOLIYI0 HEOOXOJMMOCTh M3MEHEHUsl Kak rpaduka BbIpaObOTKH
U OTIPY3KH TOBapHOM MPOAYKIMH, TaK U Tpaduka 3akadku ceipbs. [Ipu oTcyTcTBUM
BO3MOXXHOCTH HW3MEHEHHs Trpapuka OTrpy3Kd JMOO HEBO3MOKHOCTH 3aKAuKH
JIOTIOJTHUTEIBHOTO 00bEMa ChIPhs JOCPOUHAs TIEpPepadOTKa ChIPhS MOXKET 00EPHYTHCS
CYIIIECTBEHHOU TIpo0siemMoit /utsi HerenepepadbaThIBarOIIET0 3aBOja — 3aTApUBAHUEM
Ha YyYyacTKaXx OTIPY3KM U TMPOCTOEM MOUIHOCTEH, YTO HEJOMYyCTHUMO UIf
He(TenepepabaTpIBatoiero  mnpeanpusatus. YTo ke  Kacaercs  JOCPOYHOIO
MCIIOJTHEHUS 3aKa3YMKOM OOS3aHHOCTH OIUIATUTh pe3ysbTaT padoT, TO 3TO, CKOpee
BCEr0, HE BHI30BET BO3PAXKEHUI CO CTOPOHBI IIepepaboTUHKa.

ABTOpOM paccMaTpUBalOTCS TaKKe WHbIE 0COOCHHOCTH MCTIOIHEHHS J0TOBOpPA
nepepaboTku HEPTH W3 AABATBYECKOTO CHIPbS (MECTO HCIIOJHEHUsS, COACHCTBHE
3aKa3ynMKa W Jp.), CBUACTEIbCTBYIOIIME O BIMSHUM CIEUU(UKH 1aBaTbYeCKOTO
ChIpbS M TIpollecca €ro nepepadOTKM Ha OCOOEHHOCTH peaju3allii MpaB U
00513aHHOCTEHN CTOPOH JAHHOTO JI0rOBOpA.

B ciydae HEBBIOJHEHUS WJIM HEHAIJICXKAIIETO BBITIOJHEHHS TOTOBOPHBIX
00513aTEIHCTB BAXKHYIO POJIb HAYMHAECT WIPaTh HMHCTUTYT TPAKIAHCKO-TIPABOBOM
OTBETCTBEHHOCTH,  KOTOPBI  TrapaHTUpPyeT  BO3MOXHOCTb i  CyOBEKTOB
TPOKJAHCKOTO TpaBa BOCCTAaHOBUTH HAPYIICHHBIE TIpaBa W  BO3MECTHUTH
NpUYMHEHHbIE UM YOBITKH. OTBETCTBEHHOCTh CTOPOH IO JOTOBOPY MNEpepadbOoTKU
JaBaJIbYECKOTO ChIPhs TaKKe 00J1aAaeT onpeAesieHHON crieu(puKoi.
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B poccuiickomM 3aKOHOAATENBCTBE CIOXKWIMCH JBE OCHOBHBIE (POPMBI
IPaXIAHCKO-IPAaBOBOM  OTBETCTBEHHOCTH B 3aBUCMMOCTH OT OCHOBaHUN €€
BO3HUKHOBEHUS: JOTOBOPHAasi M BHEAOTOBOpHas (nenukTHas). /[ns HacTosiero
UCCIICOBAHUSI  NPEACTABIIET  MHTEpPEC  JIOTOBOPHAs  IPakIaHCKO-IIPaBOBast
OTBETCTBEHHOCTh, KOTOpas HACTyHaeT NpPH HEUCHOJHEHUU WIM HEHAJJICKAIIEM
UCIIOJIHEHUHU  0053aTelIbCTBa,  BBITEKAIONIET0 W3  3aKJIIOYEHHOIO  JIOTOBOpA.
JloroBopHasi OTBETCTBEHHOCTb PETyJIHUpPYyeTCsl Kak OOIMMH MpaBUJIaMU O
rPaXXJaHCKO-TIPABOBOM  OTBETCTBEHHOCTH, 3aKperuieHHbiMA B 11.25 [K PO
«OTBETCTBEHHOCTh 3a HapylleHue o0s3arenbctB» U . 23 'K PO «Obecneuenue
WCIIOJTHEHUsI 00s3aTeNbCTB», TaK M HOPMaMH, PErIaMEHTHUPYIOIIMMH KOHKPETHOE
00s13aTeNIbCTRO.

B uyacTtHOoCcTHM, mnpu ONpeneNieHHMH OTBETCTBEHHOCTH 3a HapyILICHUE
00s13aT€NIbCTB MO  JOTOBOPY MEpepabOTKU  JABAIbUECKOTO  CBHIPbS  JIOJKHBI
YUUTHIBATBCS Takue OOIME YCIOBUS TPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH,
KoTopeie TpeaycMmorpenbl cT. cr. 401 — 406 I'paxnmanckoro koxaekca P®. s
omnpeneneHus: (OpMbl OTBETCTBEHHOCTH CTOPOH PACCMaTPUBAEMOI0 JIOTOBOPa UMEIOT
BO)XXHOE 3HAUCHHUE OOIIME IMOJIOXKEeHUS, 3aKperuieHHbIe B cT. cT. 330, 332, 333, 394 —
396, 398 'K PD.

[TockonbKy HaHHBIE HOPMBI SIBISIOTCS OOLIUMHU JUIsl BCEX JIOTOBOPOB H
JOCTATOYHO YETKO OMPEAEIICHBI 3aKOHOJIATENIEM, aBTOP XapaKTepU3yeT Jajee JUIIb
crielupuKy MX TPUMEHEHHUS] B OTHOILIEHUM OOA3aTEILCTB IO pPaccMaTpuBacMOMY
noroBopy. Tak, HampuMmep, YKa3bIBaeTCsl, UYTO ITOCKOJBKY JOTOBOp IepepabOoTKu
JABAJIbUECKOTO  ChIpbS  OTHOCHUTCS K  YHUCIY  TNPEANPUHUMATEIBCKUX U
OCYILIECTBIISIETCA  CyOBEKTaMU NPEANPUHUMATENBCKON  JeATeNbHOCTH, TO U
OTBETCTBEHHOCTh 32 HApYIICHUE BO3HUKAIOIIMX HA €r0 OCHOBE 00S3aTENbCTB Y ITUX
CyOBbEeKTOB OyAEeT HAcTynaTh HE3aBUCHMMO OT BHUHBLI. EJIMHCTBEHHOE MCKIIIOUCHHE,
npeaycmoTrperHoe 4. 3 ¢r. 401 'K P®, — 3t0 ocBoOOXKeHHEe OT OTBETCTBEHHOCTH
Ipyu  HAIMYMKU OOCTOSATENHCTB HEMpeoaoaumMoir cuibl. OIHAKO HEOO0XOIUMO
VUYUTBIBATh, YTO 3Ta HOPMA HOCHUT JUCIO3UTHUBHBIA XapaKTep U MOXKET OBITh
M3MEHEHA 3aKOHOM WJIM COTJIAIIEHHUEM CTOPOH.

Yro kacaercs cHeHMaldbHBIX YCIOBUHA JOTOBOPHOM OTBETCTBEHHOCTH IO
paccMaTpruBaeMoOMy JOTOBOPY, TO TPU MX ONPEACICHUH HEOOXOAMMO OTTaIKUBATHCS
OT TOJIPSITHOM OCHOBBI JIOTOBOpa IepepaboTku HedTU U3 JTaBAIBUECKOTO ChIpbs. B
JTAHHOM CJIy4ae CIeIyeT YYUThIBaTh HOPMbI 00 OTBETCTBEHHOCTH, COJICpPKAIIUECS B
1. 37 «O01ue mojaoKeHus: 0 MoApsIAe», B 4aCTHOCTH, cT. ¢T. 704 — 706, 708, 712,
714, 717-719, 723, 724 TK P®. Jlanee aBTOp XapakTepU3yeT MPaKTUKY
MIPUMEHEHUS JAHHBIX HOPM MPUMEHHUTEIBHO K OTBETCTBEHHOCTH MEepepadOoTYMKA U
3aKa34uKa U JieJiaeT MPeIoKeHHs TI0 X KOHKPETHU3aIlui B CAaMOM JIOTOBODE.

ABTOp OTME€YaeT, YTO C Y4YE€TOM IHCIIO3UTUBHOIO XapakTepa OOJBIIMHCTBA
HOpM 00 OTBETCTBEHHOCTH 3a HapyIICHUE JOTOBOPHOTO 00s3aTEIbCTBA B HACTOSIIEE
BpeMs 0c000e 3HAuYeHHWE TPUIACTCS BKJIIOYEHHUIO B TEKCT JIOTOBOpa HOPM
JOTOBOPHOM, T.€. COIJIAaCOBAaHHOM CTOPOHAMU OTBETCTBEHHOCTH. JlOroBOpHBIE
yCJIOBHSI 00 OTBETCTBEHHOCTH, B OTJIMYHUE OT OOIUX, MPEIYCMOTPEHHBIX 3aKOHOM, B
HauOOJIbIIIEH CTENEHU OTPAXKAOT CHENU(HUKY pPEeryupyeMbIX 0053aTenbCTB. Tak,
MPUMEHUTENHHO K JOTOBOPY MEpepadOTKH HEPTH M3 AABATBYECKOTO CHIPHS, aBTOP
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CUMTAET I€JIECOO0Pa3HBIM OTPAHUYUTH OTBETCTBEHHOCTHh IepepaboTdymka 3a
HapylIeHUE YCJIOBHI JOTrOBOpa B YaCTU COXPAaHHOCTH ChIpbS UM IPOAYKTOB
nepepabOTKH, HaXOISAIIMXCS Ha XPAaHEHHH, a TaK)K€ HECBOEBPEMEHHOI'O BBIyCKa
TOBApHOM MPOJYKIMU B CIydyae OCTAaHOBKHM JMOO cOOs MpOIECCOB MepepaboTKu
TOJIKO BO3MEILIEHUEM peajJbHOro yiiepOa, HCKIIOYUB BO3MEIICHUE YITYIICHHON
BbITO/IbI. [louepKkuBaeTCcsl Takke, YTO OTBETCTBEHHOCTh CTOPOH PacCMaTpPUBAEMOIO
JIOTOBOpA CBSA3aHA HE TOJIBKO C JACUCTBUSIMU IO COOCTBEHHO MEpPepadOTKe ChIPbs, HO
M C BBIIOJHCHUEM COMYTCTBYIOIIUX TepepaboTke paboT MW yCIyr, dYTo
00yCIIOBIMBACTCA CMEIIAHHBIM XapaKTepOM JIOTOBOpa MepepaboTKU J1aBadb4eCKOro
CBIPBA.

[Ipu 3aBepiieHMH aHaIW3a COJCPXKAHHS JOTOBOpa MEepepadOoTKh HEhTH H3
JaBaJbUYECKOTO CHIPbS U OCOOEHHOCTEH €ro peaqu3aliu J1eJ1aeTcsl BBIBOJI O TOM, YTO
PacCMOTPEHHBIE YCIIOBHUS JOTOBOpa MepepaboTKku HEPTH U3 JaBATbUECKOTO CHIPHS,
opuaudeckoe U (PaKTHUECKOe CoJIepKaHUEe 0053aTeIbCTBEHHOTO MPABOOTHOIICHMUS,
BO3HMKAIOIIETO HA €r0 OCHOBE, a TaKXe OCOOEHHOCTH OTBETCTBEHHOCTH 3a €ro
HapyllleHHWEe elle pa3 CBUJAETENbCTBYIOT O CHEIU(UKE TOTOBOPHBIX OTHOIICHHH,
CBSA3aHHBIX C TEpPepabOTKON 1aBabue€CKOTO ChIPhs, TpeOyromeld OTpaKeHUS B
JCHUCTBYIOIIEM  3aKOHOJATEIhCTBE B paMKax CIEIUaJIbHOTO HOPMATHBHOIO
MIPaBOBOTO aKTa, MOCBAIIEHHOTO MepepaboTKe JAaBalbueCcKoro Chipbs. ['1aBHOE Tpu
ATOM, YTOOBI TIOJIOOHBIN aKT HE OBLI HAMpPaBJIEH Ha OTPaHUYEHHE CBOOOIBI JOTOBOPA
KaK  OJHOTO W3  OCHOBONOJIATAIONIUX  NPHWHIIMIIOB  TPAXKIAHCKOTO |
MIPEAMPUHUMATEIECKOTO TpaBa.

B 3akiaoyennu aBTOpOM (POPMYIUPYIOTCS TOJIOKEHUS 0O0O0OIIAIOIIETO
XapakTepa, Ha X OCHOBE KOHCTPYHUPYETCSI TEOPETHKO-TIPUKIaIHAS MOIETHh JOrOBOpa
nepepaboTkn  HepTM W3 JaBabUYECKOTO  ChIpbS  Kak  0coboro  Bujaa
MPEANMPUHUMATEIIECKOTO  JOTOBOPA, BBICKA3bIBAIOTCA  MPEJIOKEHUS  TIO
COBEPIIICHCTBOBAHUIO €T0 IPABOBOTO pPEryJIUPOBaHUS, a TaKXKe MPAKTUKH €ro
3aKJIIOYEHUSI W HCIIOMHEHHUS. ABTOPOM TaKXe TMPEACTABICH pa3paOOTaHHBIA WM
TUIIOBOM JOTOBOP NepepaboTKu HedTH U3 JaBalibueckoro chipbs ([Ipunoxenue).
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