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BBenenue

AKTYaJlbHOCTh HCCJIeA0BAHUS O0yCIIOBIUBaeTCS (yHIAMEHTATHBHOCTHIO
KaTeropuu «CIOp O TMpaBe», €€ OOJbIIUM TEOPETUYECKUM M MPAKTHUYECKUM
3HAYEHHUEM, HO HE CMOTpPS Ha CKazaHHOE, ¢ MOMeHTa npuHaTus Koncturyuuu PO
¥ HOBBIX MPOLIECCYAThHBIX KOJCKCOB HE OBLJIO HM OJHOTO MOHOTpaduuecKkoro
VICCIIEIOBAHUS 3TOM KATErOPUH.

HccenenoBanuss COBETCKOTO I€proJa OCHOBBIBAJIMCH HA WJACOJIOTHM, B
dbyHIaMeHTe KOTOpPOH MOKHO BBIIEIUTH JIBE (pasbl: «[IpaBo HuuTo Oe3 anmapara
NpUHYIUTENbHOTO ocyliecTBieHus» u «lIpouecc ects dopma XKHU3HU 3aKOHAY.
[lepBast ¢dpaza ObIa OCHOBHBIM HJCOJIOTMUYECKHUM apryMEHTOM IPOTHB TEOPUHU
OXPAHUTENBHBIX  MPAaBOOTHOLICHUM, BTOpas — B IIOJB3Y 3aBUCUMOCTHU
MPOLECCYAIBHOTO MpaBa OT MaTepUabHOrO. Pe3ymbraTomM  CloKuBLIEHCA
CUTYaILlMU CTAJIO PACCMOTPEHHE CIIOPa O MPABE CKBO3b MPU3MY NPABOHAPYLUCHUS U
HEO0OXO0IMMOCTH 3aIIUThl CYOBEKTUBHOIO MpPAaBa.

CnenyeT OTMETUTh U, CTaBIIMKA aKCHOMATUYHBIM B TOT MEPUOJ, TE3UC O
0€CKOH(IMKTHOM Pa3BUTUU COLMAIMCTUYECKOTO OOIECTBa, O TOM, YTO B HEM
OTCYTCTBYIOT aHTAarOHUCTHUYECKUE MPOTUBOPEUHUS], YTO, B IPUHIIUIIE, TTO3BOJISIIO B
MIEPCIIEKTUBE IPEAIIOI0KUTh BO3MOXHOCTh UCUE3HOBEHHUS CIIOPOB O Mpase, Ja U
CaMoro Iipasa.

CoBpeMeHHas IOPUCHPYACHUUS HCXOAUT M3 CaMOCTOSITEIbBHOM  poJin
Ipa)KJIaHCKOTO Ipoliecca, 00JIbIIOE PA3BUTHE TOTYUUIIa U TEOPHUS OXPAHUTEIHHOTO
npaBa. TakuM 00pa3oM, B COBPEMEHHBIX YCIOBHUSX, OTKa3  OT MHJIEOJOTUU
COBETCKOr0 IepHoja TMpuBel K HEOOXOAMMOCTH IEPECMOTPETh HEKOTOPHIE
IIOJIOKEHUSI KAaTerOpUU «CIIOp O IpaBe» M NPUBECTH HMX B COOTBETICTBUE C
COBPEMEHHBIMU B3IJISIIAMM.

Kpome wusmeHeHuss ua€0n0THM, CIEAYET OTMETUTh W IPOU3OLICAIIME 32
NOCJIEAHEE BpeMsI CYILIECTBEHHBIE M3MEHEHHUS IIPOLIECCYAIBHOTO
3aKOHOJIATENIbCTBA W MNPAKTUKUM €ro  npuMeHeHus. [IpumeHuTensHO K
paccMaTpuBaeMOMy BOIIPOCY, 31€Chb MOXHO BBIIACIUTh JUCKYCCHUIO O BHIAX

IPOU3BOJICTB B TPAXkJAAHCKOM IPOLIECCE, PA3NIMYHBIN MOAX0A apOUTPAXKHBIX CYOB
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U CyJI0B 0OLIEeH IOPUCAUKIINU K POOJIeMe IOPUIMYECKON 3aMHTEPECOBAHHOCTH.

HccnenoBanue crnopa O IpaBe MO3BOJSET, €CJIM WM HE PELINTh yKa3aHHbIE
npoOsiemMbl, TO, MO KpalHEH Mepe, CYHIECTBEHHO [100aBUTh apryMEHTAIMI0 B
NoJIb3Yy (WJIM NPOTUB) KAKOW-IMOO TOUKHU 3PEHHUS.

Yposenb pa3pa0doTkm Tembl. [[OKTpUHaJIBbHBIE IPEACTABICHUS O CIOPE O
npaBe NPOLUIM JIOBOJIBHO [UIMTENIbHBIA MPOLECC BBOJIOLUUU OT IPOCTOTO
OCMBICJIEHUSI CYLIECTBOBAHUS JAHHOW KaTErOPUHU U €€ IOPUIUUYECKON 3HAUNMOCTH,
JI0 TIOCTPOCHUS CIIOKHBIX KOHCTPYKIIMM, OOBSICHSIONIUX €€ CYIIHOCTb.

Ota kareropusi oOpaimiajiia Ha ce0s BHUMAHHE e€lle JOPEBOJOLMOHHBIX
npoueccyanuctoB. (OJHaKO KOMIUIEKCHBIX HCCJIENOBAHMM B 3TOT IEPUOJI
npoBeneHo He Obu10. OOpamanoch BHMMaHHE JIMIIb Ha OTHAEIbHBIE BOIPOCHI,
CBS3aHHBIE C HEW: OTIPaHUYEHUE CIIOPA O IIPaBE B FOPUIUYECKOM CMBICIIE OT CIIOpa
B OBITOBOM ITOHUMAaHUH (BJI. Hcauenko); ONMCAaHUE MEXaHU3Ma
BO3HUKHOBeHUs criopa o npase (E.A. Hedenben).

Ilo HacTosmieMy ocTpas IHUCKYCCUsl BCIBIXHYJa BO BTOPOM NOJIOBMHE XX
BeKka. [lepBbIM, U3 COBETCKHMX YYEHBIX, YACIMBIIMM BHHUMAHHUE ITOU KaTEropuu
cienyer CYUTATH H.b. 3enaepa (I'paxxnanckue IpoLeccyaibHble
npaBooTHomeHusi.  CaparoB, 1965). Ilocie mnosBUIMCH — AUCCEpPTalUU
M. . Marueckoro u II1.®d. Enuceiikuna, a Taxxke psa MoHorpadwuii, cpeau
KOTOpPBIX clieqyer o0co00 ortmetuTs kHury W.M. 3aiineBa «CylHOCTB
XO35MCTBEHHBIX CIIOPOBY.

Haunnas ¢ 90-x romoB 20 Beka, KaTreropui CHoop O IIpaBe CTajlu
paccMaTpuBaTh MPEACTaBUTENM 00IIei Teopuu mpaBa. [locTeneHHbI OTKa3 OT
puMaTa KOMMYHUCTUYECKON UJIEOJIOTUH IPUBEI K TOMY, UTO K €€ pACCMOTPEHUIO
CTaNM TMOAXOAUTh C MNO3UIMA couuonorud U ¢uiocopuu. IlosBUIUCH
MoHorpaduu, aBTOPCKOrO KoJuleKTUBa mona pykoBojcTtBoM B.H. Kyapssiesa
«¥Opunnueckuit KOHPIUKT: chepbl U MexaHu3Mb (M., 1994); «HOpunuueckuit
KOHGIMKT: mpoueaypsl paspemeHus» (M., 1995) u pabotsr FO.A. Tuxomupona
«¥Opunnueckas xomwmmsus» (M., 1994); «KomnusumonHoe mnpaBo: YueOHOe U

Hay4dHO-IIpakTudeckoe mnocooue» (M., 2003). Bce 310 mo3BOJII€T COTJACUTHCA C
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T€M, YTO HAaMETWJICS TepeXxoJl K CO3JaHuI0 O0OIel Teopuu KOHQIMKTA
(FO.A. Tuxomupos).

Pazpabotku ropuanyeckoro KoH(IWKTa, MPOJACIAHHBIE B OOIICH Teopuu
npaBa, HaMpaBjieHbl, B OCHOBHOM Ha H3yYE€HHE €ro COLUAIBHOW CYIIHOCTU H,
HECOMHEHHO, JOJDKHBI YYUTBHIBATHCSA MPU PACCMOTPEHHUM CHEIUAIBHBIX BOMPOCOB
rpakIaHCKOI0 Mpoliecca.

B coBpemeHHO# Hayke rpaxaaHCKOro mpoiiecca UCCIeA0BaHuUs cropa O IpaBe
MPOBOJATCS, B OCHOBHOM, Ye€pe3 IMpU3MYy €ro COOTHOIICHUS C HCKOM
(H.K. MscuaukoBa, T.A. I'puropseBa). OpHako, HECMOTpPsS Ha, HECOMHEHHO,
BO3POCIINI HHTEPEC, ITA KATErOPHUA U IO CEH JIEHb B MPOLECCYATIbHOM JTUTEpaType
O4YEHb YaCTO pacCMaTpPUBAECTCA KaK JIOCTAaTOYHO YCJIOBHAsT WM MPOCTO
OTOXKJIECTBJISIETCSI C MCKOM WJIM CIOPOM B OBITOBOM moHuMaHuu. Ilpu stom
MOJOXKUTEIHON  SIBJISIETCSI HAMETHUBINASICS B MOCJIEAHEE BpeMs TEHJICHIUA
paccMaTpuBaTh MpoOJIeMy IMOHMMaHUs Clopa O NpaBe B KAa4yecTBE OJHOW U3
rI100anpHBIX MpobIeM rpaxkaanckoro npoiecca (A.H. banamios).

N3noxxeHHbIe BBIIIE TPOOJIEMBbI TPEAONPEISTHUIN BHIOOP B KaueCTBE 00bEKTA
HCCJIe0OBAHUS KaTETOPUIO CIIOp O MpaBe.

Hean u 3agaum ucciaenoBanms. Llenbro McciieloBaHUS KaTErOpUU CHOp O
MIpaB€ COCTOUT B KOMIUIEKCHOM M3YYE€HHM TEOPETHUUYECKUX M MPAKTHUYECKUX
aCIeKTOB €€ MPUMEHEHHUSI B HAayKe Tpa)xJaHCKOro IMpolecca, TPaKJaHCKOM
MPOIIECCYyaTbHOM 3aKOHOJIATENIbCTBE M MPAKTHUKE CYJOB OOIICH OPUCIUKIIUU U
apOUTpaXKHBIX CyAOB. JlJIS MOCTHXKEHHMS ATOM eI B JUCCEPTAIUU PEIIAIOTCS
TaKWe 3aJ]a4d Kak:

OTIpeIeJICHHE CYIIHOCTH COIMAIbHOTO KOH(IIUKTA,

OTIpeJIeNICHHE MPOoIlecca Mepexo/1a COIMaTbHOTO KOH(IMKTA B CITOP O TPaBe,

onpeesieHHe IPUANIECKON CYITHOCTH CIIOpa O MpaBe,

BBIPA0OTKA MOHATHS CIIOPA O TIPaBe,

onpeiesieHne IPUINIECKUX MPEANOChUIOK BOSHUKHOBEHUS CIIOpa O Mpase,

paccMOTpeHHUE TMpolecca TMepexoja cmopa O IpaBe B IUIOCKOCTh

MPOLIECCYAJIBHBIX MTPABOOTHOLIEHUM,



OTpeIeSICHHEe COOTHOIIEHHUS Copa O MpaBe ¢ TaKUMU KAaTErOpUsIMU KaK HUCK,
polecCyalbHOE MPABOOTHOILIECHHE, FOPUANYECKAs 3aMHTEPECOBAHHOCT,

BBISIBIICHUE KPUTEPUEB Pa3ACICHUS BUIOB CYIOIIPOU3BO/ICTB.

NupopmannonHoii 0230 MCCIAEAOBAHUA TOCIYXUIM HEKOTOPBIE HOPMBI
MO3UTUBHOTO TIpaBa, pPabOThl TaKUX YYEHBIX-TIpaBOoBeAOB kak M.A. Bukyr,
M.A. T'ypuu, U.M. 3aiines, H.b. 3elinep, 11.d. Emucelikun, O.B. HMcaenkosa,
A.H. Koxyxaps, E.A. KpamenunuukoB, E.I'. JlykbssHoBa, M./[. MaTueBckuii,
E.Zl. MoroBunoBkep, H.K. MscuukoBa, ['.JI. Ocokuna, B.H. IIpotacos,
H.A. Paccaxarckas, H.A. Ueunna, J[.M. Yeuor, A.T. bounep, IO.A. Ilonoga, a
Tak)ke paboOThl TAKMX YYEHBIX-COIMOJIOTOB, MOCBAIIEHHBIE COIUAIBLHON MPUPOJIE
koHdukToB: E.M. Ba6ocog, A.B. Imutpues.

Metoabl  uccienoBaHusi. (OCHOBHBIM  METOJIOM  JIMCCEPTAIMOHHOTO
UCCIIEIOBAHUS ABJISIETCA METOJ MaTEPUATUCTUUECKON AUATIEKTUKN: PACCMOTPEHUE
criopa O TMpaBe MPOBOJMUTCS B HEPA3PBIBHON CBA3M C TeMH (HDaKTUUECKUMU
OCHOBAHUSIMU, U3 KOTOPHIX OH BO3HUKAET, a TAK’K€ HAa OCHOBE aHaju3a Ipoliecca
nepexoja ColHalIbHOT0 KOH(IMKTA B CIIOP O MpaBe, Criopa O MpaBe — B IJIOCKOCTh
MPOIIECCyaTbHBIX MPABOOTHOIIEHUN U €T0 TOCJIEIYIONIETO Pa3pelieHus.

JIsi mojlydeHusT KOHEYHBIX BBIBOJOB HCIIOJIb30BAIUCH METOJbI
dbopManbHON JIOTMKU: CpaBHEHWE, aHalu3, CHUHTE3, HAEIyKUUsS, WHIYKIUS,
aHaJIOoTUsl.

Teopernueckass 3HaAYMMOCTB. lcciienoBaHue cnopa O IpaBe IO3BOJISET
BBICKAa3aTh JOKa3aTEJIbCTBEHHBIE COOOpaXKeHUsT OTHOCUTEIBHO BOMpOca O
peanu3anuu CyOBEKTHMBHOTO TPAKJAHCKOTO (B MIMPOKOM CMBICIIE) TpaBa,
npeaMerTa cyneOHoM nesTenbHOCTH (00BEKTa MPOIECCyaIbHBIX TPABOOTHOIICHUH )
B ICKOBOM MPOU3BOACTBE, MPEANOCHUIOK BO3SHUKHOBEHUS TPaXJaHCKOTO Ipoliecca
U [POLECCyalbHOTO IpaBa, KPUTEPUEB OTTPAaHUYEHUS OJHOIO  BHUJA
CyJONPOU3BOJICTBA OT APYIOroO.

Taxxe mpemmaraeMoe WCCIEIOBAHUE CIIOCOOCTBYET Pa3zbsICHEHUIO MPOOIeM,
CYIIECTBYIOIINX B TEOPHUH MpPaBa OTHOCUTEIIBHO CYLIECTBOBAHUS PETYJISATUBHBIX U

OXPAHUTEJILHBIX MPAB U MPABOOTHOIICHUH (KaK-TO — 000CHOBAaHHOCTD pa3jeieHus



BCEX IMpaB U TMPABOOTHOIIEHWA HA [Ba YKa3aHHBIX BHJA, OCHOBAaHUS U
MOCJIEACTBUS TAKOr0 pa3rpaHUYEHHUs), a TaKKE COOTHOILICHHUS TMOCIETHUX CO
cropoM o mpaBe. B pesynbTate QUANEKTUYECKOTrO IMOJXO0Ja K HCCIEIOBAHUIO
KaTeropuu CIOp O TMpaBe JAEMOHCTPUPYETCS €ro pojib B TPAKIAHCKUX
MPOLIECCYyabHBIX IPAaBOOTHOUIEHUSX W BIMSHUE, OKAa3bIBAEMOE KM Ha JTHU
MPaBOOTHOIICHUSI.

HccnenoBanre KaTeropud CHop O MpaBe IMO3BOJIMIIO aBTOPY MNPEIJIOKHUTH
BAapUAHTHI PEIICHUS U APYTUX MPOOJIEeM Tpa)xJaHCKOTO MPOLECCyalbHOTO IpaBa.
Tak, CyIIHOCTHbIE OCOOCHHOCTHM HCKa, KakK MpOIECCyaJbHOM KaTeropuu He
MOTYT OBITH JOCTATOYHBIM 00pa30M OOBSCHEHBI B OTPHIBE OT KATETOPUU CIIOP O
npaBe, MOCKOJbKY MMEHHO Ha pPa3pellieHHe Cropa O MpaBe U HANpPaBJICH HCK.
Hcxonss u3 uX B3aUMOCBSI3M, HEOOXOJMMO paccMaTpUBaTh CTPYKTYpPY HCKa,
npo0ieMy ero W3MEHEHHus, MnpobieMy TpaBa Ha HCK B MaTepUaIbHOM U
MPOIIECCYyaIbHOM CMBIC/IaX, a TaKXKe MPOOJEeMYy «BHEIIHETO TOXKIECTBAY.

VscHeHue COOTHOIICHUSI MAaTEePUAIbHO-IIPABOBOM CYIIIHOCTH CIIOpPA O MPaBE U
€ro MPOIECCYalIbHOTO 3HAYEHHUs MO3BOJIMIIO CPOPMYIMPOBATH CYIIHOCTh TAaKUX
MHCTUTYTOB KaK OTKa3 OT UCKa, MPU3HAHUE UCKA, MUPOBOE COTJIAIlICHHE.

BeiBombl  mucceprani MOTYT  OBITH  HWCIOJIB30BaHBl B JalbHEHIEH
pa3zpaboTke MpolbiieM HayK TpaskIaHCKOro IMpollecca, apOUTPaKHOTO Ipoliecca,
rpaXkIaHCKOI0 MpaBa, TCOPUU rOCyAapCTBa U IIpaBa.

IIpakTH4yeckasi 3HAYUMOCTb UCCJIEIOBAHMS CIIOPA O MPaBe 3aKII0YACTCS B!

1. Pa3zpaboTke ocHOBaHUM AJi OCTaBJIEHUS UCKA 0€3 pacCMOTPEHHS.

2. Pa3zpaboTke nmpakTUUeCKNX acleKTOB IOPUANYECKON 3aHHTEPECOBAHHOCTH.

3. Pa3paboTtke anropurma npoiecca J0Ka3bIBaHUA.

4. Pa3paboTke KpUTEpUEB OTIPAHUYECHUS BUJIOB MPOU3BOJICTB U METOJOB
oTpeeeHs Ha/JIekKAIIETO IPOU3BOJICTBA 110 3asIBICHHOMY TPeOOBaHUIO.

Ha ocHoBe wuccienoBanusi  pa3paldaThiBAlOTCS  PEKOMEHJAIMHU [0
COBEPIICHCTBOBAHUIO TEKYIIETO 3aKOHOJATENIbCTBA W MPAKTUKU PACCMOTPEHUS
IpaXKJaHCKUX Jell.

BriBosbl paboThl MOTYT OBITH HCHOJIB30BAHBI B TMPENOJaBAHUM KYypCOB
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IPaXKJAHCKOTO MPOLECCYaIbHOIO0 M apOUTPa)KHOrO MpOoLecCyalbHOro IpaBa
Poccuu, rpaxxJaHcKoro mpaBa M TEOPUM TOCYJIapcTBa M IpaBa, a TAKKE IS
ONTUMU3ALMHU JEHCTBYIOLIETO 3aKOHOIaTEIbCTBA U IPAKTUKH €0 PUMEHEHHS.

B pesynbrare uccienoBaHHs ~TOJYYEHBl  CIEIyOLIME  00Jafarolue
3JIEMEHTaMU HayYHOU HOBHU3HBI MOJIOKEHH, BBIHOCUMbIE HA 3aLIUTY:

1. Bo3HukHOBeHHE crHopa O TMpaBe MNPEIONPEAEICHO XapaKTepoM
CyOBEKTUBHOIO MaTEpHAIBHOIO IpaBa, KOTOPOE, MO OOIIEMY MPaBHITy, MOMKET
ObITh peaJM30BaHO JMOO JEHUCTBUSIMHU JODKHHKA, JHOO B MPUHYIUTEIHLHOM
HOpSIIKE.

PaBeHCcTBO ~ MpaBOCIOCOOHOCTH CyOBEKTOB  TpakJIlaHCKO-IIPABOBOTO
pPEryJIMpOBaHUs B JAHHOM Clly4ae HE MMEET 3HAUCHHUs, TTOCKOJIbKY JaXKe B cllydae,
eciu Obl TPAaBOCMOCOOHOCTH YIPABOMOYEHHOTO Oblia HUXKE MPaBOCIOCOOHOCTH
00s13aHHOT'O JIMLIA, TIEPBbIN, BCE PaBHO, MOI OBl COOCTBEHHBIMHU JIEHCTBUSIMHU,
OMHUMO BOJIM 00S13aHHOTO, YJIOBJIETBOPUTH CBOM MHTEPEC.

2. B xoze uccienoBanus ObUTO BBIpAaOOTAHO OMPENEIEHUE CIIopa O IpaBe Kak
00BEKTHUBHO BBIPAKEHHOTO MPOTHUBOPEUUS BOJICUIBSIBICHUMN JIBYX CTOpOH,
COCTOAILLETO M3  HOCSIIETO
IOPUINYECKUN XapakTep TpeOoBaHUS OIHOW CTOPOHBI (AJPECaHT), KOTOPOMY
IPOTUBOCTOMT  TMPAaBOBOE  IMOJIOKEHUE  BTOpPOM  CTOpOHBI  (aapecar),
IpEnATCTBYIONIee (PAKTHUECKOMY YIOBIETBOPEHUIO 3TOro TtpeboBanusa. I[lon
IIPABOBBIM TMOJOKEHUEM MOHUMAaETCsl (PaKT-COCTOSTHUE JIMIIA B Ka4eCTBE CyObEeKTa
npaBa, COTJACHO KOTOPOMY TpPUMEHEHHE MPUHYXACHUS B OTHOIICHHH HEro
BO3MO>KHO TOJIBKO C CAHKILIUU TOCY/ITapCTBEHHBIX OPTraHOB.

3. ApryMeHTUpyeTCsl MOJIOKEHUE, YTO LEJIbI0 CyneOHON NesATeIbHOCTH B
VCKOBOM IIPOM3BOJICTBE SIBJISIETCS pa3pelEHUE CIopa O MpaBe MEXIYy HCTIOM U
OTBETYMKOM. 3alluTa MpaBa BBICTYNAET 3/1eCh B KAu€CTBE YACTHOI'O CIICJCTBUS
paspelieHusi cropa o mpaBe, KOTOPBIA MOXET, KaK HACTYNHUTH (yIOBICTBOPCHHE
MCKa), TAK U HE HACTYIUTh (OTKa3 B YJIOBJIECTBOPEHUHU UCKA).

4. Criop o mpaBe SBJISETCS €IUHBIM U €IUHCTBEHHBIM OOBEKTOM MJIA BCEX

MpouecCCyalbHbIX HpaBOOTHOI_HeHI/II\/’I, BO3HHUKAOIHUX B IIPOHECCC PACCMOTPCHUA
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Jiena B HMCKOBOM MpOM3BOJACTBE. MMeHHO Onarojapsi CyIIECTBOBAHHMIO 3TOTO
eIMHOTO O00BEKTa BCE MpOIECCyalbHbIE MPABOOTHOUICHHS B  HCKOBOM
IIPOU3BOJICTBE O0PA3YIOT EAUHYIO CUCTEMY.

5. OOocHOBBIBaeTCs OMMOOYHOCTh PACCMOTPEHMS] NPUHYXKICHUS U
IPaBONIPUMEHEHHUS B KayecTBe XapaKTePUCTUK OXPAaHUTEIBHOTO
MIPaBOOTHOIICHHSI, TMOCKOJIBKY TMpPH TaKOM I[OJAXO0JI€ HEBO3MOXKHO BBIJCICHHE
NOJOOHBIX TPABOOTHOIIEHWH B OTACIbHYIO Tpynmy u HX 000coOiaeHHe ot
polecCyalbHbIX TPABOOTHOIICHUH.

6. OOocHOBBIBaeTCs HEOOXOJUMOCTh BBEACHHUS B TEOPHUIO TPAXKAAHCKOIO
poLECCYaIbHOIO MpaBa KaTeropui:

I. TIpeamer 3amuThl — PEryIsITUBHOE MPAaBOOTHOIIICHHUE.

II. TIpenmeT peanu3anuy — OXpaHUTEIBHOE MPABOOTHOLIEHUE.

Wx BBeneHHE MO3BOJISIET YNPOCTUTH MPOLECC JTOKA3bIBaHUS M OOOCHOBaHUS
NPUHATOTO PEIICHUS, a TaKXKe, B TEepPCIEKTHUBE, CTaTh TEOPETHUYECKON OCHOBOM
YCKOpPEHUSI TPaXIaHCKOTO CYyJIOMPOM3BOACTBA, B CIy4yae BBEACHHUS HMHCTUTYTOB
YACTUYHOI'O U TPOMEKYTOUYHOTO PEIICHUH.

7. OOOCHOBBIBAaETCS HEIOMMYCTUMOCTh OTKa3a B TPHUHATUA HCKOBOTO
3asIBJICHUS] W/MJIU TPEKpaleHus: BO30Y>KIECHHOIO CYAOIPOU3BOJCTBA MO MOTUBY
OTCYTCTBHUSI Y UCTI]a MAaTEPUAILHON 3aMHTEPECOBAHHOCTH.

8. O0ocHOBBIBaeTCSl OMKMOOYHOCTh PACCMOTPEHUS CIIOPa O MPABE B KAUECTBE
KpUTEpHUsl  OTTpaHUYEeHHUs  (JeMapKalMOHHOIO  KpUTEpUsl)) OJHOTO  BUJA
TPaXXTaHCKOTO CYIOMPOU3BOJCTBA OT APYroro. TakuM KpHUTEPHEM MOXKET OBITh
OpU3HAH TOJBKO OOBEKT MPOIeCCyalbHbIX MPABOOTHOIIECHUH, BO3HUKAIOLIUX I10
KOHKPETHOMY MPOU3BO/JICTBY.

9. IIpennararoTcst KpUTEpUU OTIPAHUYEHUS CIIOpa O MPaBe OT crnopa O akTe B
0CcO00OM ITPOU3BOJICTBE.

Crop o (axTe UMeEeT MEeCTO, KOTr/ia BOSHHKAIOT COMHEHHS B JIOCTATOYHOCTH
JI0Ka3aTeNbCTB, TPEJCTABICHHBIX 3asBUTEJIEM B MOATBEPKICHHUE CBOETO
TpeOOBaHUS.

CHOp (0) mpaBc HUMECT MECTO, Koraa IIpaBOBOC ITOJIOKCHHUC
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MOCTOPOHHETO JIMIAa TPOTUBOPEUUT 3asIBJICHHOMY 3asBUTEJIEM TPEOOBAHUIO.

[Ipu »TOM OOOCHOBBIBAETCS, UTO HAIUYHUE CHopa O (paKTe HE MPETMSITCTBYET
PACCMOTPEHHUIO JieJia B TTOPSIIKE 0COOOTO MPOU3BO/ICTBA.

10. ITpenyiararoTcsi KpUTEPUM BBISIBIICHHS CIIOpa O MpaBe B MPOU3BOJICTBE 1O
JieJIaM, BOSHUKAIOIIUM U3 MYOIMYHBIX MPABOOTHOIIEHUH.

Crnop o npaBe UMeeT MECTO €CJIH:

1. OTmMeHa 06xkanyeMoro HeHOPMaTUBHOTO aKTa BIIEUYET 3a COO0I0 yTpaTy Uiu
U3MEHEHHE Y JIUIA, HE SBJISIOLIErOCs 3asBHUTENIEM, BO3HHUKIIMX M3 ITOTO aKTa
rPpaXIaHCKUX TIPaB, WU

2. OOxamyeMblil aKT H37aH OpPraHoM WyOJWYHOW BJIACTH B paMKax
peanu3aluuy TPaXAAHCKON MPABOCIMOCOOHOCTH B TPAXKIAHCKUX (B IIMPOKOM
CMBICJIE) MPABOOTHOIICHHUSIX.

Hanuuue crnopa o mpaBe MHPENATCTBYET PACCMOTPEHUIO Jiejla B MOPSJIKE
MIPOU3BOJICTBA MO JIeJIaM, BO3HUKAIOIIUM U3 IMyOJIMYHBIX TPABOOTHOIICHUH.

11. OOocCHOBBIBaeTCSI  OMIMOOYHOCTh  3aKOHOAATEIBHOTO  BBIICJICHUS
MPUKA3HOTO TPOU3BOJACTBA B CAMOCTOSITEIBHBIM BHJ MPOU3BOACTBA. Takoe
MPOU3BOJICTBO HEOOXOAMMO paccMaTpPUBaTh KaK BUJ HICKOBOTO ITPOU3BO/ICTBA.

Hayuynasi HoBu3Ha. B paGoTe 000CHOBBIBaE€TCS HOBAasi KOHIICTIIHS CIIOpa O
npase, MpejyiararoTcsi HOBbIE aCMEKThl aHaJIU3a MPOOJIEMBbl, MO3BOJSIONINME OoJiee
MOJIHO PACKPBITh €T0 HOPUIUYECKYIO
npupony. [Ipennaraemplii MOIX0 K PACCMOTPEHHUIO BOIIPOCA O CYITHOCTH CIIOpa O
npaBe, B OTJIWYUE OT KOHLEMIMH, TMOCTPOCHHBIX Ha HJACOJOTHYECKUX
MPEANOChUIKAaX COBETCKOrO IMepuoja (0O KOTOPHIX TOBOPWIIOCH B CaMOM Hauale
HacTose paboThl), paccMaTpuBaeT CHOpP O TMpaBe OE30THOCUTEIBHO K
000CHOBAaHHOCTH 3asBJICHHOTO TpeOOBaHWA. YKa3zaHHAsS OCOOCHHOCTH MO3BOJIAJIA
MOCTPOUTH KOHIICTIIIUIO CTIOpa O MpaBe, KOTOpasi MOKET ObITh MPUMEHEHA KO BCEM
BUJIaM (COTJIaCHO MpoliecCyaabHOM KIacCHU(pUKALMKM) UCKOB, & TAaK:KE€ HE3aBUCUMO
OT WX OOOCHOBAHHOCTH WM HEOOOCHOBAHHOCTH. Takke aBTOPCKHM IOIXO
MO3BOJIMJI TPEAJIOKUTh METOAMKY BBISBJICHHS CIOpa O MpaBe B HEHUCKOBBIX

IMPpON3BOACTBAX.
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B xone uccienoBaHusl BbBISIBIIEHA 3aKOHOMEpPHAsl CBA3b MEXKIY CIIOPOM O
IpaBe W pAJOM HHCTUTYTOB T'PA)XJAAHCKOTO Iporecca (MCK, MPOLECCYaJbHOE
IIPABOOTHOIICHHUE U JIp.), TPAXKIAHCKOTO paBa (peryJsaTUBHOE MPABOOTHOIIEHUE,
OXpaHUTENbHOE MPaBOOTHOLIEHUE). Pa3paboTaHHBIA MMOAXOA TMO3BOJIMI JAaTh
HOBYIO TEOPETHUYECKYIO HWHTEpIPETALNI0 psAla AaKTyallbHbIX HAYYHBIX U
IPAKTUYECKUX MPOOJIEM COBPEMEHHOTO TPakJIaHCKOTO MPOLECCYyaIbHOIO IpaBa
(ropunyeckas 3aMHTEPECOBAHHOCTb, BHUJBI CYAONPOHU3BOACTB), TI'PakJIaHCKOrO
npaBa 1 o01Iei Teopuu npana.

AnpobGauust  pe3yJbTaTroB  HccJaenoBaHusi. Hekoropeie nosoxxeHus
JUCCEPTAIMKM HAIIM OTpaXEHHWE B MyONHMKalMKd cTaTed W OOCYXKICHUU Ha
KoH(pepeHuusax Bonrorpaackoro rocyjapcTBeHHOTo yHuBepcutera, CapaToBCKOi
roCyJlapCTBEHHON  akajJjeMuu TpaBa U COBMECTHOW KoHpepeHiuu 15
apOUTpaXHOTO  ameuIAIUOHHOTO cyga u  CeBepo-KaBKa3CKOW — aKaJIeMHH
rocyJapCTBEHHOM CITyKOBbI.

CTpykTypa u cojep:kaHue Auccepranmu. Pabota cocTtoutr u3 BBEACHHUS,
TpeX TIJaB, BKIIOYAIOIIMX BOCEeMb MaparpadoB, ueTeipe moAmnaparpada u

oubnuorpaduu.

COJAEPKAHUE JUCCEPTALIMN

Bo BBeneHMH 0OOCHOBBIBAETCS AKTyaJlbHOCTh TEMBI JTUCCEPTAIMOHHOTO
UCCJICIOBAHMSI, M3JIAraloTCsA LENH U 3aJlayd; OINPEACNAIOTCS OOBEKT U MpPeaMeT
UCCJIEIOBAHMSI; OCBEILAETCS CTENEHb pa3pabd0TaHHOCTH BHIOPAHHOW JJI M3YUYEHUS
npobsieMbl, TeopeTuueckas 0a3a, METOAOJOrMYECKas, HOpPMaTUBHas U
IMIIUPHUYECKas OCHOBBI pa0OThI; apTYMEHTUPYIOTCSI HAy4YHAasi HOBU3HA U aBTOPCKUE
IIOJIOXKEHUS, BBIHOCMMBIE Ha 3alllUTy; pAaCKpbIBAIOTCS TEOpETHYECKas U
MpaKTUYECKass 3HAYMMOCTh, anpoOaIrus pe3yIbTaTOB HUCCIEAOBAHUS; MPUBOIUTCS
uH(pOpMaIHs O CTPYKTYPE JUCCEPTALIMH.

I'maBa mepBas «IloHsATHE crmopa o mpaBe» COCTOUT M3 JABYX maparpados,
KaXK/IbI U3 KOTOPBIX BKJIIOYAET MO JBa nojanaparpada.

IlepBbiii maparpad «llpeamochlIKH cmopa o0 MpaBe» COCTOUT U3
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noanaparpada «CouualibHble MNPEANOCHUIKM CIIOpa O MpaBe» U noamnaparpada
«¥Opunnueckue NpeanoChbUIKU CIIOpa O IPABEN.

B  nepBom noamaparpadge mepBoro maparpada «ComuajbHbIe
NPeaNnoCbUIKH CIOpa O MpaBe» aHATU3UPYIOTCA TOYKH 3pPEHUS YUYEHBIX-
COLIMOJIOTOB Ha MPUPOY COLMAIBHOTO KOH(IIUKTA.

B pe3ynbpTare mpoBeIeHHOr0 aHallu3a, TUCCEPTAHT MPUXOIUT K BHIBOY, UTO
OpU PacCMOTPEHHU cIopa O TMpaBe (Kak BUAA COIHAIBHOTO KOH(IIHKTA),
HEOOXO/IMMO YUYUTHIBATh, YTO OH MPOSBIISIETCS KaK MOBEJCHUE HECKOJIbKUX JIHII,
HaIpaBJI€HHOE JIPYr NpOTUB Jpyra. Takoe moBeneHHE, HE 00S3aTEIbHO TOKHO
HaxXOJUTh CBOE BBIPDAKEHHWE B AKTUBHBIX JEHCTBUSX — BO MHOTHUX CIydYasX,
JIOCTaTOYHO U Oe37ecTBUs (YKIIOHEHUSI OT OTBETa Ha TPEOOBAHME) WIIH MIPOCTOrO
N0JIOKEHUSI, KOTOPOE, caMo 10 ce0e, MEIaeT MPOTUBHON CTOPOHE Y OBJIETBOPUTH
cOOCTBEHHBIN UHTEPEC.

[Ipu paccMOTpeHHH MNPEANOCHUIOK COLUMAIBHBIX KOH(IMKTOB OTMEYaeTcs,
YTO K MPEANOCHUIKaM CIopa O MpaBe, B 3aBUCUMOCTH OT KOHKPETHOW CUTYallUH,
CJIETyET OTHOCUTH:

1. IIpotuBopeune Mexnay umHTepecamu cyoObektoB npasa (H.M. Mary3os,
B.B. Cy6oueB);

2. O6bekTruBHBIC 00IIecTBeHHBIE MpoTuBopeuns (M.M. 3aiineB);

3. Uenoreueckuii paktop (E.A. Hedenner, M.A. Bukyt u np.).

Bo Bropom mnoamaparpade mnepBoro mnaparpada «HOpuamueckue
NPeaNnoChbUIKM CIOpa O MpaBe» AHAIU3UPYIOTCS IOPUIUYECKUE MPEANOCHUIKA
BO3HMKHOBEHUS CIIOPOB O IpaBe. B CBA3M 3TUM CTAaBUTCS BOIPOC, IOYEMY
[IPaBOBOE PETryJUPOBAaHUE HE CHOCOOHO TMOJTHOCTHIO YCTPAHUTH IOPUIUYECKUE
KOH(JIHKTHI.

[Io MHeHMIO JUCCEpTaHTa, OCHOBHOW MPUYMHONW HECTIOCOOHOCTH TIpaBa
YCTPAaHUTh  IOPUINYECKHE  KOH(DIMKTBI  SBIAETCA  MEXaHU3M  IPABOBOIO
perynupoBaHus. B CBA3M C 3THUM aHaJIM3UPYETCSd MEXAHU3M YIOBJIETBOPEHHUS
UHTEpECa, 3aJ0KEHHOT0 B CYOBEKTHMBHOM IpaBe (MEXaHU3M pealn3aluu

CyOBEKTHBHOIO MpPaBa).
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OTmeuaetcsi, 9TO B HAYYHOU JTUTepaType TaKOW MEXaHU3M PacCMaTpPUBAETCS
C HECKOJIBKHUX TOYEK 3PEHHsI, KOTOPbIE MOKHO OOBEAMHUTD B CIIECIYIOIINE TPYIIIbL:

1. Teopust akTUBHOrO CyOBEKTUBHOI'O MpaBa — WHTEPEC, 3aJOKECHHBIA B
CyOBEKTHUBHOM MpaBe, yAOBIECTBOPSAETCS MOBEACHUEM CaMOT0 YIIPABOMOYEHHOT0;

2. Teopus maccuBHOTO CyOBEKTHBHOIO IpaBa — MHTEPEC YAOBIETBOPSAETCS
MOCPEJICTBOM COOTBETCTBYIOIIETO MOBEACHHS 00S3aHHOTO JINLIA;

3. CmemanHas Teopus CYOBEKTHBHOIO IpaBa — HMHTEPEC MOXKET ObITh
peanu3oBaH Kak COOCTBEHHBIMHM JICMCTBUSIMU  YIPAaBOMOYEHHOTO, TakK W
IEUCTBUSIMU O0S3aHHOTIO.

JluccepTaHT NPUXOJUT K BBIBOJY, UYTO TEOPUS AKTHUBHOIO CYOBEKTHBHOIO
npaBa, SBISIETCS HETOYHOM, TIOCKOJIbKY peanu3alnus IMpaBa I[OMHUMO BOJIU
00513aHHOr0 HE O3HAYAET €ro PeAM3aLMI0 JEHCTBUAMH YIIPAaBOMOUYEHHOT0. B 3TOM
cllydae TOCJEAHUN BBIHYXIE€H O0OpaTUThCA K YIOJTHOMOUYEHHOMY OpPIaHy C LENbIO
€ro MpUHYAUTENbHON peanu3ainuu. Takoe oOpanieHue He MOKET paccMaTpUBaThCs
KaK peanu3aius npaBa COOCTBEHHBIMU ACHCTBHSIMH YIPaBOMOYEHHOTO. Mimro3us
ATOr0 BO3HUKAET M3-3a TOT0, YTO MPOIECC Peallh3allii paccMaTpUBaeTCs B paMKax
MaTepUuaIbHOrO MPABOOTHOIICHUS, B KOTOPOM HAXOJSITCS JIBE CTOPOHBI: KPEAUTOP
U JIOJDKHUK. A TIOCKOJIBKY JOJDKHHMK OTKa3bIBa€TCS OT pealM3allud Ipasa, TO, B
paMKax 3TOro MpPaBOOTHOIIEHHUS, OCTA€TCS TOJBKO KPEAUTOP, KOTOPHIA H
IPEICTABIIACTCS B KAUECTBE JIMIIA, YAOBIETBOPSIOLIEr0 COOCTBEHHBIN HHTEPEC.

[Io »TUM 3Ke OCHOBaHUSIM, HE MOXET OBIThb IOJHOCTHIO MpPHUHATA H
CMEIIIaHHasl TeOpHsi CyObEKTUBHOTO MpaBa. [loaToMy muccepTaHT mpUCOeAUHAETCS
K aBTOpaM, MpPHUIEPKUBAIOIIUMCA TEOPHUH MACCUBHOIO CyOBEKTMBHOIO IpaBa
(O.C. Nodde, C.®. Keuekbsin, C.1. BunbHAHCKUH 1 JIp.).

C onmHOM CTOPOHBI, Takas TOYKa 3pEHUS CHOCOOHAa OOBSCHUTH
CYIIIECTBOBAHHUE M HEM30EKHOCTH IOPUANIECKUX KOH(MIUKTOB. C Apyroi CTOPOHHI,
npeIaraeMblii TMOAXOMA SIBISIETCS TOTOJIHUTEIBHBIM TOATBEPKACHUEM TEOPUU
NACCUBHOIO  CYOBEKTMBHOI'O IIpaBa, IIOCKOJIBKY e€ciu Obl  peanu3anus
CyOBEKTHBHOTO IpaBa 3aBHCENa HUCKIIOUUTEIBHO OT BOJM YIPaBOMOYEHHOTO

JIMLIA, TO TO MpeaIoarajio Obl HCUE3HOBEHUE FOPUINYECKUX KOH(IMKTOB.
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Ha OCHOBAaHUHU U3JI0KEHHOTO, JUCCEPTAHTOM ocrapuBaeTcs
pacnupoCTPaHEHHOE B HAYKE MHEHHE, YTO OCHOBHOW IOPUANYECKON MPEANOCHUIKON
BO3HMKHOBEHHS CIIOPOB O MpaBe SBJISETCS paBHAasl MPABOCIIOCOOHOCTh CYOHEKTOB
IpaXXJaHCKOTO  TpaBa. YTBEPXKAAETCS, YTO YPOBEHb MPaBOCIOCOOHOCTH
yIpPaBOMOYEHHOI'O JIMIA, HE HWMEET 3HAuY€HHUs ISl YJIOBIETBOPEHUSI HMHTEpeca,
MIOCKOJIBKY Jla)ké B CJIy4yae €clM €ro MpaBOCIOCOOHOCTh OYJET «HIXKE»
MPaBOCIIOCOOHOCTH OOSI3aHHOrO JIMIlA, YIPAaBOMOYEHHBIM, BCE PaBHO, MOT Obl
COOCTBEHHBIMU JIEUCTBUSIMHU, MOMHUMO BOJM OOS3aHHOIO, YJOBJIETBOPUTH CBOM
uHTepec. IMEHHO 3TO U MPOUCXOJIUT B Cllydyae pealn3aluy CEKyHIapHOIo Mpasa,
KOTOPOE pean3yeTcsi COOCTBEHHBIMU JACUCTBUAMHU YIIPABOMOUEHHOTO.

[Ipennaraemoe MoIOkKEHUE MPUMEHUMO KaK K OOOCHOBAaHHBIM, TaK M K
HEOOOCHOBAaHHBIM TpeOOBaHUSIM (MCKaMm), TOCKOJBKY B 000MX clydasx,
3asiBJICHHOE TPEOOBAHUE MOKET OBITh YJIOBJIECTBOPEHO TOJIBKO JICUCTBUSAMU JIHIA, K
KOTOPOMY OHO OOpAILEHO WK MOCPEICTBOM NPUHYIUTEIBHOTO OCYIIECTBICHHUS C
MOMOILBIO F'OCY1apCTBA.

Bropoii naparpad «FOpuanyeckasi npupoaa crnopa o nmpase» COCTOUT U3
nByx noanaparpagoB «CoBpeMeHHbIE KOHLENUMU cropa o mpase» U «Crop o
paBe Kak KOH(GIMKT BOJICU3bIBICHUN.

B nepBom noamaparpadge Broporo naparpada «CoBpeMeHHble KOHIENIINH
CIIOpAa 0 MpaBey», JUCCEPTAHT aHATU3UPYET CPOPMYIUPOBAHHBIE HA CETOIHAIIHUN
J€Hb KOHUENUMHM crnopa o mnpase. lIpemyaraercs BbIACIATH CHEAYIOUIME TOYKH
3pEeHusL:

1. Cnop o mpaBe — 3TO OXPAaHUTEIBHOE NPABOOTHOIIEHHE WJIM COCTOSHHE
PEryJsITUBHOTO MPABOOTHONICHHS, KOTOPOE€ OHO NPHOOpETaeT B pe3yJbTare
npaBoHapyuenus (JI.A. Baneesa, [1.®. Enuceiikun, .M. 3aiiues u ap.);

2. Cnop o mpaBe — 3TO IpaBOHAPYIICHUE U TOMEXHU B OCYLIECTBICHUH IpaBa
(E.I'. JlyxbanoBa, M.A. I'ypBuy, H.A. Yeunna, H.b. 3eiinep, A.A. Biacos u np.).

3. Cmop O mpaBe — O3TO MPOLECCYabHOE CPEACTBO 3alIMUTHI IPAB
(M.. Maruesckuii, B.1. Cmonspuyk, U.b. Mopeiin, H.JI. JIroToB u ap.).

4. Cnop o npaBe — (pakTUUECKUN COCTAB, COCTOSIIIUN U3 TPEX FOPUIUIECKUX
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dakToB: HapyuieHue (ocrnapuBaHue) CYOBEKTHBHBIX TMpaB Juia (cyObekTa
3aIIUTHI) IPYTUM KOHKPETHBIM JIUIIOM (HapYIIUTENIEM); IPEAbIBICHUE CYObEKTOM
3alUThl  TpeOOBaHMS K  HApyHIMTEN0 00  OMpEAeIEeHHOM  IOBEJCHUU;
HEUCIIOJIHEHHE HapyluuTeneM TpeOoBanus cyobekTa 3amuThl (M.A. PoxxkoBa).

OO0OCHOBBIBAaE€TCA HEMPUEMIIEMOCTh YKa3aHHBIX TMOJXOJOB, TOCKOJBKY
KaXIbld U3 HUX, B TOU WIM MUHOM CTEINEHH, CBA3BIBAET BO3HUKHOBEHHE CIIOpPA O
npaBe C mnpaBoHapyumieHneM. OJHAaKo 10 BBIHECEHHS CYAEOHOro penieHus,
HaJIM4YUe MPaBOHAPYLICHUS MOXKET HOCHUTh TOJBKO XapaKTep MpeaIoyokeHus. B
TEX JK€ CiyyasiX, KOrja CyJl BBIHOCUT pelleHHMe 00 OTKa3e B HCKE, B CBS3H C
HEOOOCHOBAHHOCTBIO MCKa, BOOOIIE UMEET MECTO CIOp O IMpaBe IpPU OTCYTCTBUU
npaBoHapylieHusi. MHbIMU cllOBamMu, COIJIaCHO IPUBEACHHBIM TOYKAaM 3PEHUS,
YCTaHOBJICHHE CYJIOM OTCYTCTBUS MPAaBOHAPYIICHHUSI HEMUHYEMO BIIEYET 32 COOO0IO
BBIBOJI, YTO HUKAKOTO CIIOpa O TIPaBe B KOHKPETHOM MCKOBOM TIpoliecce He ObLIO.

B nuccepranuu takke KpUTHUKYETCSl TOUKa 3pEHUsl 00 ONMpEeIeHUH Cropa o
npaBe KaK MaTepuajbHOro, MPOIECCYalbHOTO WM 0CO0OTr0 MaTepuaIbHO-
poliecCyalbHOTO MpaBOOTHOLIEHU Mexay ero cropoHamu (I1.D. Enmceiikuw,
N.M. 3aiiues, A.A. IlaBnymuna u ap.). [lo MHeHHIO quccepTaHTa, TAKOW MOJXO0.
ABJISIETCS HEXKEJIATEJIbHbIM, MOCKOJIbKY IMPUBOJUT K OTOXJIECTBJICHUIO CIOpa O
npaBe C JApPYTMMH IOpUAMYECKMMHU  Kateropusmu. (ClenoBaTelnbHO, €ro
NOCJIEAYIOUIEE pa3BUTUE JOHKHO NPHUBOJUTH K HEOOXOAUMOCTH OTKa3a OT
KaTEeropuu «CIop O MpaBe» JUO0 OT COOTBETCTBYIOLIETO MPABOOTHOIICHHUS.

Takxe yzaensercs BHUMaHUE BONPOCY O MOMEHTE BO3HHUKHOBEHHS CIIOpa O
npaBe. B pe3synbrare aHanu3za HMEIOLIUXCA TOYEK 3pEHUS JAUCCEPTAHT
OPUCOEAUHACTCS K aBTOpaM, CYUTAOIIMM, YTO CHOpP O MpaBe BO3HUKAET 0
npotecca 1o ero paspemennto (M1.M. 3aitues, M.A. Bukyt, M.A. PoxkoBa u 1p.).

Bo Bropom mnoamaparpade BTOporo maparpada «Cmop o0 mnpaBe Kak
KOH(NIMKT  BOJIEM3bSIBJEHMI»,  JUCCEPTaHT  (OPMYJIUPYET  aBTOPCKOE,
oOnagaroniee Hay4yHON HOBM3HOM NOHSTHE CIOpa O IMPaBe, 32 OCHOBY KOTOPOTO
oepertcs Touka 3peHust M.A. PoxXKoOBOI.

OO0oCHOBBIBaeTCA, 4YTO MOJ CHOPOM O IIpaBe€ HEOOXOIMMO MOHHUMATH
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OOBEKTUBHO BBIPQKEHHOE TMPOTHBOPEYHME BOJICU3BSBICHUNH JABYX CTOPOH,
COCTOSIIIIEE M3 HOCSIIETO IOPUANYECKUN XapakTep TpeOOBaHMUS OJIHOM CTOPOHBI
(ampecaHT), U MPOTUBOCTOSIIETO €My MPABOBOTO IOJOKEHUS BTOPOM CTOPOHBI
(ampecar),  TPENATCTBYIOMETO  (PAKTUYECKOMY  YJIOBJIETBOPEHHIO  ATOTO
TpeOOBaHMS.

B nuccepramum 00OCHOBBIBa€TCS MPUMEHMMOCTH YKa3aHHOTO MOAXO0Ja K
PacCMOTPEHMIO BOIIPOCA O MaTEPHAIbHO-TIPABOBOM MPUPOIE «UCKOB, HE MMEIOIIUX
MaTepHaIbHO-TIpaBoBOro TpeboBanus wuctua k orBeTuuky» ([.JI. Ocoxuna,
J.M. Yeuor, M.A. PoxxkoBa, E.A. Kpamennnnukos, M.A. ['ypBuy u ap.). B cBs3u
C 3TUM pacCMaTpHUBAETCs BOIPOC O LEAH CyAeOHOM NEeATEIbHOCTH B HCKOBOM
IIPOM3BOJICTBE M YTBEPKAACTCS, YTO CY] BCETJla pa3pelaeT Crop, HO IpH ITOM He
BCEr/la OKa3bIBaeT 3alluTy (B YaCTHOCTH, KOTJAa BBIHOCHUT pelICHHE 00 OTKasze B
ucke). [losToMy, IMEHHO 3aluTa MpaBa SBJSETCS CIECICTBUEM pa3pelIeHHs CIIopa,
a He HaoOopoT (I'.JI. Ocokuna). Ha ocHOBaHMU H3JI0KEHHOTO YTBEPKAAECTCS, UYTO
HEOOXOJMMOCTh B «HCKaX, HE MMEIOLIUX MaTepHaIbHO-IIPABOBOTO TpeOOBaHUS
UCTIA K OTBETUYHMKY» BO3HUKAET HE B CBSA3M C NMPABOHAPYILIEHUEM, a B CBSI3U C TEM,
YTO YAOBIETBOPEHUIO HMHTEPECOB HCTIA NPEMATCTBYET MPABOBOE IOJIOKCHHE
OTBETYHKA.

B maparpade Taxke paccMarpuBaroTCs CUTYallMM, KOrjaa A0 oOpalieHus B
CyJl UCTEI HE MPEABSABISAI K OTBETYMKY HUKAKUX MpeTeH3il. B cBs3u ¢ atum, a
TAaK)K€ C LEIbI0 YIPOIIEHUS W YCKOPEHHUS CYIONPOU3BOJCTBA, MpeJiaraercs
3aKpEMUTh B OTEYECTBEHHOM TPAXKIAHCKOM U apOUTPaKHOM TPOIECCe MHCTUTYT,
AHAJIOTUYHBIN JPEeBHEPUMCKOM uTHcKOoHTecTanuu (litiscontestatio).

Bropas rnaBa «3HaveHHe cmopa 0 mpaBe B MCKOBOM NPOU3BOJCTBeE»
COCTOUT U3 IBYX maparpados.

B nmnepBom mnaparpadpe «CooTHomeHHe cmopa o0 IpaBe W HMCKa»
paccMaTpuBalOTCsA BOIMPOCHI B3aMMOCBSI3H CIIOPa O TPaBe C MCKOM.

OTmeuaercsi, YTO HCKOBOE TPOM3BOACTBO M CaM HCK TPaTUIIMOHHO
CBA3BIBAIOTCA CO crOpoM O TpaBe. OHAKO XapakTep 3TOW CBSI3M OCBEIIEH B

auTeparype BecbMa (parmeHtapHo. [lognepxuaeTcss MHEHUE O TOM, YTO CHOpP O



17

npaBe MOXHO paccMaTpUBaTh KakK IOPUAMYECKUN (AKT, MOPOKIAAIOIMIUA MpHU
U3BECTHBIX YCIIOBUSIX MPETEH3UOHHYIO U MPOLIECCYAbHYIO ACSTEIbHOCTD, TOJIBKO
Oylaroiapsi €ro CyIliecTBOBAaHMIO BO3MOXHO TPETEH3HMOHHOE, apOUTpakHOE U
Tpeteiickoe npousBoactBo (T.A. I'puropnesa). [loatomy crop o mpaBe MOXKHO
CUMTATh JETEPMUHAHTOU rpaXX JaHCKOMU IIPOLECCYATBHON dbopmMbI
(H.A. Paccaxarckas).

B pesynprare aHanu3za UMEIOIIMXCA TOYEK 3pPEHUSA, JUCCEPTAHT
NPUCOEIUHACTCA K MHEHHUIO aBTOPOB, pPACCMaTpPUBAIOIIMX MCK Kak TpeOOBaHUE,
oOpaienHoe uckiaountenbHo K cyay (O.B. Ucaenkosa, I'.JI. Ocokuna u ap.). [Ipu
TOM OOpaliaercs BHUMaHUE HA TO, YTO TOJBKO Takas TOYKAa 3pPEHHsS CIOCOOHA
OOBSCHUTH CYIIIECTBOBAHHE HCKOB, B KOTOPBIX «OTCYTCTBYET MAaTepHAIbHO-
MpaBOBOE TPEOOBAHUE UCTIIA K OTBETUHUKY.

3asiBIICHHE HCKa TMpecleqyeT Lelb pa3pelluTh CHOp O MpaBe, HO C
3asBJI€HUEM HCKa, CIIOp O MpaBe HE MPEKpallaeT CBOEro CYLIECTBOBAaHHUA, a
npuoOpeTaeT mpoleccyalbHOe 3HaYeHHe. J[uccepTanToM OTMEYaeTcs OTCYTCTBUE
B JIUTEpAType KOMIUIEKCHBIX pa3pabOTOK MpPOLECCyalbHOr0 3HAYEHHUS CIIOpa O
npase.

B pe3ynbTaTe NpPOBENCHHOrO aHaau3a, AMCCEPTAHT NPUCOEAUHSETCS K
YUYEHBIM, CUMTAIOLIUM, YTO IIOCJIE 3asBJICHUSA HMCKA, CIOpP O IPaBe CTAHOBUTCSA
00beKTOM Tmponeccyanbubix mpaBooTHomenudt (H.b. 3eiimep, M.A. Bukyr,
A.A. MenbHUKOB U Jp.), HO IPH 3TOM OTMEYAETCs, YTO MOCJIE ATOrO CIOp O MpaBe
HE yTpauuMBaeT CBOEr0 MAaTEpUAIbLHOIO 3HAauYeHWs. OTO TMO3BOJISIET JaTh
UHTEPIPETALUIO TOMY O0CTOSITENHCTBY, YTO M TOCIIC BO30YKIECHUS TPAKITAHCKOTO
Jiesia, OTBETYUK MOXET YIOBJIETBOPUTH TpeOoBaHUE HCTIA (HAmpUMEp, NepenaTh
TpeOyemMyro JEeHEXHYI cymmy). Takke mpeiaraeMplii MOAX0J MO3BOJSET
OOBSCHUTH CYIIHOCTh TAaKUX IMPOILECCYaTbHBIX SIBICHUI KaK MpHU3HAHUE HKCKa,
OTKa3 OT MCKa, OOeclleYeHHWEe HUCKa, MUPOBasi CHENKAa, KOTOPbIE TPAAUIIMOHHO
IPUBOJATCS B TOATBEPKICHUE HANMYUS B UCKE TPEOOBAaHMS K OTBETUYHKY (HATP.,
A.A. J1o6poBOIBCKUit).

Kpome Toro, npenaraeMblii Moaxo ] J1€MOHCTPUPYET HEUEIECO00Pa3HOCTh
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paccMOTpPEHHsI CTOPOH B KAyeCTBE 0JJIEMEHTAa MCKa, IIOCKOJIBKY CTOPOHBI
XapakTepu3ylT HE MCK, a cnop o mpase. KpoMe TOro, BBIACIEHHE TAaKOIO
3JIEMEHTA IPOTUBOPEUUT OIPEACICHUI0 HCKAa Kak TpeOOBaHHUSA, OOpAIEHHOIO
VCKIIFOUUTENBHO K CYAY.

[IpuBOIATCS TONOJHUTENBHBIE APTYMEHTHI B I0JIb3y PACCMOTPEHUS CIIOPaA O
npaBe B KayecTBE €JUHOTO U E€IUHCTBEHHOIO0 OO0OBEKTa MpoliecCyaabHbIX
IIPAaBOOTHOIIIEHUM B HMCKOBOM MPOW3BOACTBE. TakoW moaxoa, MOMHUMO IPOYETrO,
HO3BOJIAET OOBACHUTH NPUUMHY 00bEIMHEHUS IPOLECCYaTbHBIX IIPABOOTHOIICHUN
B €JINHYIO CUCTEMY.

Bo Bropom maparpape «CooTHomieHme cmopa o0 T@paBe €
peryJaTHBHbIMH, OXpaHHUTEJIbHBIMH U npoueccyajabHbIMU
NPABOOTHOLIECHUSIMM B MCKOBOM IPOM3BOJICTBE» OTMEYAETCsA, YTO, HE CMOTPS
Ha MHTEHCHBHOE pAa3BUTHUE TEOPUHU OXPAHUTEIBHOTO IIPABOOTHOLICHMS, 10
HACTOsIIIIee BpEMs OTCYTCTBYIOT Kakue-TM00 KOMIUIEKCHBIE pa3pabOTKH BOIPOCOB
COOTHOILIEHHUS  MAaTEpUAIBHOTO OXPAaHUTEIIBHOIO  IPAaBOOTHOLICHHS  C
MPOLIECCYAIbHBIMU TIPABOOTHOIICHUSIMH, BO3HUKAKOIIMMHU IIPU PACCMOTPEHUHU
Jiena B MICKOBOM IIPOU3BO/ICTBE.

JluccepraHT  NOLIEPKUBAECT  MHEHHE, YTO  IPUHYXKICHUE U
IIPAaBONPUMEHEHHE HE MOIYT pacCMaTpuBaTbCs B KadeCTBE XapaKTEPHUCTHUK
oxpanutenbHoro mnpasooTHowmenusa (I1.®. Enwuceiikun, E.fI. MortoBunoskep,
E.A. KpaieHMHHUKOB U Jp.), TIOCKOJIBKY TaKOM MOJXOJ CTUPAET TPAHU MEXAY
OXPAaHUTENIBHBIM W NPOLECCYAIbHBIM ITPABOOTHOIIEHUEM M CTAaBUT BONIPOC O
11€JIECO00PA3HOCTH BBIJICICHHUSI TIOCJIETHETO B CAMOCTOSITENIbHYIO KaTETOPHUIO.

B pesynpraTe aHammsa BOIpoca O MECTE U POJIM  IOPUAMYECKOU
3aMHTEPECOBAHHOCTH B TPAXKIAHCKOM IIPOLIECCE NUCCEPTAHT INPUCOCIUHSETCA K
MHEHUIO O  CaMOCTOSITEJIbHOCTM  MPOLECCYaJbHOM U MAaTEpUaJIbHOU
3aMHTEPECOBAHHOCTU.  lIpomeccyanbHas  3aMHTEPECOBAHHOCTH  COCTOUT B
pa3peleHny cropa O MpaBe, MaTepUaIbHAsL 3aMHTEPECOBAHHOCTD — B ITOJIyYEHHUH
IIOJIOXKUTENIBHOIO PEIICHUs. JTO IO3BOJISET BBIICIUTH PA3JIMYHBIE MPEATIOCHUIKH

YKa3aHHBIX BHUI0B 3aMHTCPCCOBAHHOCTHU u MMPpCIIOXKUTD BO3MOXHOCTbD



19

MPAKTUYECKOTO MPUMEHEHUS YKA3aHHOW KaTerOpHH.

OtMmeuaeTcsi pa3nuuMe B TOYKAaxX 3pEHUs CYAOB OOIIEH IOPUCIMKIUU U
apOUTpaXHBIX CYJOB Ha TMPUPOAY IOPUAMYECKOM 3aMHTEPECOBAHHOCTH,
3akperieHHoM B 4.1 ¢1.3 T'TIK P® u 4.l ct.4 AIIK P®. IlepBbie cuuTaroT, 4To B
NOJIOOHBIX CIydyasix peub UJET O MaTepuaibHON 3aMHTEPECOBAHHOCTH, BTOPBIE — O
poLecCyalbHOM 3aMHTEPECOBAHHOCTU. TOUKY 3pEHHs MOCAEAHUX MOAAECPKUBAET
u Koncturyunonnsii Cyg PO

JluccepTaHT MPUCOENMHACTCS K MOCIEAHEN TOYKE 3pEHUsl MO CIEAYIOIINM
NPUYUHAM:

1. Hannyne maTepraibHON 3aMHTEPECOBAHHOCTH MOXKET ObITh YCTaHOBJIEHO
TOJIBKO 110 UTOTaM PaCCMOTPEHHUS Jea.

2. HeoOxomumocTh pa3zinyath MATEPUAIBHYI0O M MPOIECCyalTbHYIO
3aMHTEPECOBAHHOCTh BBITEKAET M3 PA3JIMUCHUS MpPaBa Ha UCK B MATEPUAIbLHOM H
poLecCcyalbHOM CMbICTAX.

3. Ilonxon cynoB oOwiedl FOPHUCAUKIUU MPOTUBOPEUYUT YCTAHOBIEHHOMY
COOTHOIIICHHIO CYJeOHOTO ompeaesneHuss u cyaeonoro pemieHus (4.1 ¢1.194 u u.l
ct.224 TTIK P®; 4.l ct1.167 u 4.l ct.184 AIIK P®): pemenue paspemiaer
3asBJIICHHbIE TpeOOBaHHS IO CYLIECTBY, a OIpeAeNieHue — OT/AEJbHbIC
npoleccyaibHble BOMPOCHI, BOSHUKIINE B CBSI3U C PACCMOTPEHHUEM JI€Jia WM Ke
IIPU pacCMOTPEHUH JIETA.

'maBa Tpethsi «BbisiBJIeHHME crmopa O 1NpaBe B  HEHMCKOBBIX
NMPOM3BOACTBAX) COCTOUT U3 YEThIpex naparpados.

B nepsom naparpade «Teopernueckue moaxoabl K KPpUTEPUIO AeJTeHUS
rPa’JAaHCKOr0 CyJA0NpPOU3BOICTBA HA BUbI» OTMEUYAETCS OTCYTCTBUE B TEOPUU
€IMHOr0 IMOAX0Ja K ONpPENENCHUI0 KPUTEpUs JEJEHUS CyAONpPOU3BOACTBA Ha
BUJIbl. B KauecTBe Takoro KpUTepus Npeaiarajoch pacCMaTpUBATh:

1. Xapakrtep MarepuaidbHBIX MPABOOTHOUIEHUH, CIIyXallUX MPEAMETOM
samuThl (Enucelikun [1.@., Tpemesa E.A., Banees J1.X. u np.);

2. Hannume/oTcyTcTBUE criopa o npase (Muxaiinosa E.B.);

3. CoBOKYNHOCTb JIByX BbllenepeyrcieHubix kpurepues (I'.JI. Ocokuna u
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ap.);

4. CoBokymnHOCTb (haKTOpOB: a) MpPEeIMET CyAcOHOW 3amwuThl, 0) Lenu
cyaeoHoM nestenbHOCTH; B) crioco6 3anuThl (O.B. Ucaenkosa);

5. [Ipeamer 3asiBnennoro tpedoBanus (T.B. [lleBuenko).

OOocHOBBIBaETCS ~ MpaKTUYeCcKass  HELenecooOpa3HOCTh  MPUMEHEHUS
KOKJIOT0 M3 YKa3aHHBIX MOJAXOJO0B M Npeajaraercsi HUCXOAUTb U3 TOro, 4YTO
KpUTEpPUEM  JCJIEHHs]  CyJIONpPOM3BOJACTBA HA  BHJbBI  SBISAETCA  OOBEKT
poliecCyaabHbIX TPABOOTHOIICHUH.

[Ipu »sTOoM cama mpoOrema oOmpeaeNeHus HaMJIEKAUEro KPUTEpHUs
npUoOpeTaeT NPaKTUYECKOE 3HAUEHUE B JIBYX aCIEKTaXx:

1. TlpuMeHHUTENHbHO K ONpPEACNICHUIO HaAJekaIIero IPOU3BOACTBA A
PacCMOTPEHHSI KOHKPETHOTO TPEOOBAHUS;

2. [IpuMEHHTENBHO K 3aKOHOJATEIIbHOMY Pa3JeJIeHUI0 BUIOB IIPOU3BOJICTB.

O60CHOBBIBaETCA, YTO, MIPU PA3PEIIEHUU ITUX BOMPOCOB, MOXKHO HCXOAUTH
HE U3 OIpEAEIICHUs] KOHKPETHOIO0 00OBEKTa IS KaXKJI0r0 BUAA MPOU3BOJACTBA, a U3
BBISIBJICHUS] HAJIMYUS B HUX CIIOpA O TPaBe.

Bo Bropom mnaparpage «Cmop o0 mnpaBe B 0c000M NPOU3BOJICTBE»
paccMaTpuBarOTCsA BOIIPOCHI, CBSI3aHHBIE C BBISIBJICHUEM CIOpa O IpaBe B 0COOOM
IPOU3BOJICTBE.

Otrmeuaercs, yro ITIK P® n AIIK P® He nomyckaroT BO3MOXXHOCTH
paccMOTpeHHsI CIopa O TMpaBe B 0COOOM TMPOU3BOJACTBE M B Jejax o0
yCTaHOBJIeHUH (haKTOB, UMEIOIINX topuandeckoe 3HaueHue (4.3 ct.263 ['TIK P®;
n.3 cr.148, u.3 ct. 217, u.4 c1.221 AIIK P®). Ilpu 3TOM B TEOpUH U MpPAKTHKE
OCTaeTCsl TMCKYCCUOHHBIM BOIIPOC, O JIOMYCTUMOCTH pacCMaTpHUBAaTh pa3HOTIacHUs
(cmiop o ¢akTe) MeKIy YIaCTHUKAMHU Ipoliecca (3asBUTEIEM U 3aHHTEPECOBAHHBIM
JIUMLIOM WJIM JIMIJaMU) B KAYECTBE CIOpa O Ipase.

JluccepTaHT mpUCOEAUHSETCS K MHEHHIO, YTO HAJMYUE pa3HOIJIaCUl He
BCerja o3HavaeT Hanuuue crnopa o npase (A.A. J{loopoBonbckuid, C.A. MIBaHOBa,
J.M. Yevor, M.A. PoxkoBa, A.A. MenbaukoB, A.H. banamos u ap.). [Toatomy B

0c000M MPOU3BOCTBE JAOIYCTUMO PACCMOTPEHHUE CIIOPOB O (akTe. B cBs3u ¢ aTHM
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IPUBOJAATCS KPUTEPUU pa3rpaHUUEHHUsI CIopa O Mpase OT cropa o (axre.

VYTBepxkaaercs, 4To cnop o (pakTe mepepactaeT B CIOp O IpaBe, KOrjua y
Cylla TOSIBJISIOTCS JaHHBIE O TOM, YTO Ha MaTepualibHOEe OJjiaro, oOyCJIOBIIEHHOE
YCTaHABJIMBAEMbIM IOPUINYECKUM (PAKTOM, MPETEHAYET IAPYroe JWLO, MOMHMO
3agButTens. JInbo, UHBIMHU CIIOBaMH, KOTJa IPaBOBOE MOJOKEHUE APYToro JHIa
IPSIMO TMPEMATCTBYET YAOBJIETBOPEHUIO MHTEpeca 3aaBuTensa. ClenoBaTenbHO, A0
TaKOr0  MOMEHTAa BCE€ BO3PAKECHUS  3aMHTEPECOBAHHBIX  JIMI[  JTOJKHBI
paccMaTpuBaThCA Kak Crop o ¢akre.

B pa3Butne MHEHHS, 0 HEOOXOAMMOCTH MOTHUBHUPOBAHUS OINpEAEICHU 00
OCTaBJICHUH 3asBJICHUS IO eIy OCO0Oro MIpPOU3BOJACTBA 0€3 PacCMOTPEHUS B
CBSI3U C yCTaHOBJIeHUEM Haimuus criopa o npase (B.H. 3axapos, A.H. banamios)
IpeuIaraeTcsi, yKasplBaTb B  MOTHUBHPOBOYHOM YAaCTHM  COOTBETCTBYIOIIMX
OTpeeNIeHUH CIeAyIONy0 HHPOPMAIHIO:

1. O nune, mpaBa M HHTEPEChl KOTOPOTO MOTYT OBITh 3aTPOHYTHI B
pe3yJIbTaTe paCCMOTPEHMS 3asIBICHUSA 110 CYLIECTBY;

2. Kakum o0pa3oM paccMOTpEHHUE 3asiBJICHUS 10 CYIIECTBY MOKET MOBIIUSTh
Ha [TpaBa U UHTEPECHI JIULA, HE SBIISIIOLLETOCS 3asIBUTEIIEM;

3. CcbUIKy Ha JI0Ka3aTeabCTBa, MOATBEPKIAIOIINE 00CTOATENbCTBA IEPBOM
Y BTOPOM T'PYIIIL.

B Tperbem mnaparpade «Cmop o0 mpaBe B NPOM3BOACTBE IO JeJiaM,
BO3HUKAKIIMM W3 MNYOJMYHBIX TMPABOOTHOWIECHUI», paccMaTpPUBAIOTCS
BOITPOCHI BBISIBJIEHUS CIIOpA O MPABE B YKA3aHHOM BUJE IPOU3BOJICTB.

OTtmeuaeTcsi, HeOCTaTOYHAsT TeOopeTHdecKas pa3pabOTaHHOCTh BOIpOca O
BO3MO>KHOCTH CYLIECTBOBaHHUSI CIIOpa O MpaBe B MPOU3BOACTBE IO JIEJaM,
BO3HHUKAIOIIUM U3 MMyOJIUYHBIX MPaBOOTHOIICHUH U TO, uTo AIIK P® He conmepxur
HOPMBI, YCTAHABJIMBAIOLIEH 3aIlIpeT Ha HAJIUYME CIIOpa O IIPaBe B IIPOU3BOACTBE I10
nenaM W3 MyOJIUYHO-TIPABOBBIX OTHOIIEGHUM, aHAJIOTMYHOW HOopMe 4.3 cT1.247
I'TIK P®.

B kauectBe ananora cropa o npase, IPUMEHUTEIBHO K MPOU3BOJCTBY IO

JcjadaM, BO3HHKAOIIHUM U3 Hy6J’II/I‘IH]'::IX Hp&BOOTHOHICHHfI, npeaiarajocChb
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paccMaTpuBaTh aJIMHHUCTPATUBHO-NIpaBOBOM KOHGIUKT (A.A. BnacoB u np.).
OpHako oTMedaemass B JIMTEpAaType HENOCTAaTO4YHas pa3pabOTaHHOCTb 3TOMN
kareropuu (FO.A. IlonoBa), B HacTosIIee BpeMsi, HE MO3BOJISIET €€ UCIO0Ib30BaTh
JUTSl TOCTPOEHUS KAKUX-JIMOO CIOKHBIX KOHCTPYKIIMM.

Oco0o oTMeuaeTcss HEYETKOCTh KAaTeropuil, HCIOJIb3yEeMbIX MpH
ONpEeNIeNIEHUH aIMUHUCTPATUBHO-TPABOBOI0 KOH(DIUKTA!

1. IlyOnuyHOCTH MPABOOTHOIIEHWH, M3 KOTOPBIX BO3HHK CIOpP
(FO.A. Tlonosa, .M. UeuoT) — akThl OpraHOB IMyOJUYHONU BIACTH TaKkKe€ MOTYT
CIIy>KUTh OCHOBAaHMEM BO3HUKHOBEHMS YAaCTHBIX IIPAB.

2. HepaBeHCTBO mpaBocnocOOHOCTH CyOBeKkTOB cmopa (A.A. MenbHHUKOB,
M.C. lakapsn, FO.A. IlonoBa) — obOpaiaeTcs BHUMaHUE Ha TO, YTO B MEPBOU
rJIaBe JauccepTanuu ObIJI0 O0OOCHOBAHO, YTO YpPOBEHb MMPaBOCIHOCOOHOCTH HE
MMEET IPUHUUNUAIBHOIO 3HAYEHUS UIsI BO3HUKHOBEHHS CIIOPOB O Mpase.
['1taBHOE 3HAaYEHME 3/1€Ch UMEET XapaKTEP IPABOBOTO PETYIUPOBAHMUS.

Hexons w3 cXxOoXecTr wenerd ATUX NPOU3BOACTB, AHAIOIMYHOIO Kpyra
BOIIPOCOB, pa3pelaeMoro B HUX, C IeJbl0 YHU(UKAIMK HHCTUTYTOB
TPaXIAHCKOTO M apOUTPaKHOTO MPOIECCOB mnpesiaraetrcs 3akpenuth B AIIK P®
HOPMY, aHAJIOTUYHYIO 3aKperieHHoH B 4.3 ¢1.247 T'TIK PO.

[Ipu pasrpaHuyeHUH UCKOBOTO MPOM3BOJCTBA OT MPOU3BOJICTBA IO AEjaM,
BO3HUKAIOUIUM U3 MYOJIMYHBIX IPABOOTHOIIEHUM, AMCCEPTAHT IMpeaiaraet
UCXOOUTh HE U3 BBIIBJICHUA NPU3HAKOB aJMUHUCTPATUBHO-IIPABOBOTO

KOH(l)J'H/IKTa, a4 U133 BBIABJICHUA HAJIW4YHA CIIOpa O IIpaBC, TO CCTb IO IIYTHU

UCKIIIOYEHHs JMIHero. Ecim ecTh crmop O mpaBe — 3HAYUT 3TO MCKOBOE
npous3BOACTBO. Ecin HeT — NOpoM3BOACTBO MO JAejlaM U3  MYyOJIMYHBIX
IPaBOOTHOLIECHUM.

I[Ipy »>TOM JUCCEPTAaHT JOIMYCKAeT BO3MOXXHOCTh MPAKTUUYECKOTO
UCIIOJIb30BAaHUs JIBYX YKa3aHHBIX KPUTEPUEB B KaU€CTBE BCIIOMOTATEIbHBIX MPHU
apryMeHTallMu BbIOOpa BHJIa MPOU3BOJCTBA IS PACCMOTPEHUST KOHKPETHOTO
Jena.

Ha ocHoBanuu H3JI0KCHHOT'O, IMPCJIararoTCsa KpUTCPHUH BBIABJICHUA CIIOpa O
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npaBe B MPOMU3BOACTBE IO  JieJaM, BO3HUKAIOUNIMM M3  MyOJHUYHBIX
nmpaBooTHoLIEHUHU. [10 MHEHHIO TUCCEPTaHTa, CLIOP O MPABE UMEET MECTO E€CIIH:

1. OTmena o0aayeMoro HEHOPMATHUBHOTO aKTa BJEYET 3a COOOK yTpary
WIM U3MEHEHUE Yy JIMLA, HE SBIIIOLIErOCS 3asBUTENEM, BOZHUKIINX U3 3TOrO aKTa
IPpaKJAHCKHUX IIPaB, WJIN

2. OOxanyeMbli akT W3JlaH OpraHoM MyOJMYHOM BJIAacCTM B paMKax
peanu3aluy TPa)XAAHCKOM MPAaBOCIOCOOHOCTH B TPAXKJAHCKUX (B LIMPOKOM
CMBICJIE) IPABOOTHOILLICHHUSIX.

B uerBepTrom maparpade «Cnop o mpaBe B NPHMKA3HOM NPOU3BOJCTBE»
paccMaTpUBaIOTCS  BOIPOCHI, CBSA3aHHBIE C IIPABOBOM MPUPOIAOM IPUKA3HOTO
IIPOU3BOJICTBA B IPAKIAHCKOM IPOIIECCE.

OcHoBHOE BHUMaHMe yjensercs coaepkanuto cT. 125 I'TIK P®, kotopas He
JIOITyCKaeT BbIAAauy CyJeOHOro MpuKas3a B Cllydyae YCTaHOBJIEHHUS CyJOM HaJU4dus
criopa o mpase. B cBsI3M € 3TUM HCCIIENyeTCs Takas XapaKTEPUCTUKA IMPUKAZHOIO
IIPOU3BOJICTBA KAaK «OECCIIOPHOCTHY.

OtrMeuaercs, YTO HU OJHA M3 MUMEIIIMXCS B HACTOSIIEE BPEMsI KOHUEIHIIHIA
cropa O IpaBe HE MOXXET ObITh MPUMEHEHA K HMCIOJIHUTEIbHOMY MPOU3BOJICTBY,
IIOCKOJIbKY B HEM HE YUYHTBHIBAECTCS IIPABOBOE IIOJIOKEHUE OTBETYMKA. boiee Toro,
m4 4.1 ctr.125 TTIK P® cBs3pIBaeT yCTAaHOBJEHHE CHOpa O IIpaBe HE C
BO3pAXEHUSIMU JIOJKHHKA, a C 3asBJICHUEM B3bICKATENS U MPUIIOKEHHBIMU K HEMY
nokymentamu. Ilpemnaraercs BHectn uaMmeHenusi B cr.125 T'TIK P®, B wactu
OTKa3a B BbIJIaye Cy/1eOHOT0O MpHKa3a B cllyyae HAJIMYUsS CIIOpa O MpaBe, a TaKKe
3aKpenuTh CamMO I[PUKA3HOE IIPOM3BOJICTBO B KAuyeCTBE IIOJABHJA HCKOBOI'O
MIPOU3BOJICTBA IO AHAJIOTHH C YIPOIIEHHBIM MPOU3BOJACTBOM, MPETYCMOTPEHHBIM
.29 AIIK P®. Ilpemiaraemoe pemieHue MO3BOJIWIO Obl HE TOJBKO PAa3pELIUThH
BONPOC O OECCMOPHOCTH 3TOTO IMPOU3BOJACTBA, HO M PEUIUTh Pl HHBIX
OPAKTUYECKUX MpodiieM — MpoOesioB, KOTOPbIMU HM300MIyeT IPaBOBOE
pEryJIMpOBaHKE MPUKA3HOTO ITPOU3BOJICTBA.

B 3aki0YeHMM TOJIBOJATCS WUTOTM TNPOBEACHHOTO  MCCIEAOBAHUA,

ACIAIOTCA TCOPECTUUCCKUC U ITPAKTHYCCKHUEC BBIBOJLI.
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Ilo TeMe qMcCEePTALIMOHHOIO MCCJIEI0BAHUSA ONMYy0JMKOBAHBI CJIeyIOlIHE
padoThI:

Hayunble cTraTtbu, ONMyOJIMKOBAHHbIe B BeAyIIMX peleH3UpPyeMbIX
HAYYHBIX KYPHAJIaX U HU3AaHHUAX, pekoMeHA0BaHHBIX BAK MunoOpHayku
P®D:

1. Henames M. K quckyccuun o CymHOCTH criopa o npase // ApOUTpa)HBIH
u rpaxaganckuii mpouecc. M.: Mzmarenbckas rpynma «lOpuct», 2006. Ne 3.
C. 14-17. (0,35 m.1.);

2. Hename M.M. FOpunuueckue npeanochuiky crnopa o npase // Kypnain
Poccuiickoro IIpaBa. M.: HznmarenbctBo «Hopma», 2007. Ne 8. C. 28-37.
(0,62 m.1.);

3. Henamee M.M. O cooTHONIEHWH CIOpa O TpaBe W pasHoriIacuii. //
IOpuct. M.: U3narensckas rpynna «tOpuct», 2007. Ne 12. C. 53-59. (0,7 n.11.);

4. HenameB M.M. OOBEKT TIpaXJAaHCKOTO  IPOLIECCYaTbHOTO
[IPABOOTHOIIEHHUSI B HMCKOBOM MPOMU3BOJCTBE // ApOUTpa)XKHBI M Tpa)KTaHCKUN
nporecc. M.: U3narenbckas rpynmna «fOpuct», 2010. Ne 7. C. 6-11. (0,64 1n.11.);

5. HenameB M.M. OOBEeKT TrpaXIaHCKOTO  MPOILECCYaTbHOTO
MIPABOOTHOIICHUSI B HMCKOBOM TPOU3BOJICTBE // ApOWTpaxKHBI M TPaxTaHCKUN

nporecc. M.: U3narenbckas rpynna «Opuct», 2010. Ne 8. C. 8-13. (0,64 n.11.);

Crarbu, onny0JIMKOBAaHHBbIEC B MHBIX U3IaAHUSX:

6. Henamie M.M. CtopoHsl — anemeHT cniopa o npase // [X MexBy3oBckas
KoH(epeHIus CTyJCHTOB M MOJIOJBIX Y4YeHbIX T. Bomrorpaga m Bonrorpaackoit
obnactu, 1. Bosrorpan, 9-12 nHosO6ps 2004 1. [Tekct]. Beim. 2. IlpaBo u
OpUCIpyaeHuus: Te3. AokiI. Bonrorpan: W3n-so BoalVy, 2005. C. 90-94.
(0,13 m.o1.);

7. HenameB M.M. Croponsl — 3iemMeHT crnopa o mpase // KOpuct. M.:
N3natensckas rpynmna «FOpuct», 2005. Ne 3. C. 53-55. (0,13 m.11.);

8. Henamer M.M. Crniop o mpaBe: collMaJibHOE€ U MPAaBOBOE COJEpKaHue //

CoumanpbHoe U NeHCMOHHOE npaBo. M.: M3marenwsckaa rpynma «FOpuct». 2006.



25

Ne 2. C. 8-12. (0,49 n.n.);

9. Hename M.M. Cy0ObekTnBHOE mpaBo Ha aeicTBUs // I'pakmaHckoe
npaBo. M.: U3natensckas rpynmna «FOpuct». 2006. Ne 3. C. 17-21. (0,33 1n.11.);

10. Hename M.M. O cooTHolIeHUH criopa O MpaBe U cropa o ¢akre //
CoOCTBEHHOCTb, TPaBO  COOCTBEHHOCTH, TOBApPHO-JCHE)KHbIE  OTHOIICHMS:
poOJieMbl TEOPUU U apOUTpakHOM MpakTUKU. CO. JOKJ. U TE€3. BBICTYII. HA BTOPOH
MEXIyHApOAHON Hay4yHO-TIpakTuieckor koHpepennuu (Poctos-na-Jony, 2 mapra
2007 1.). PocroB H//1.: U3naTenncTBO «OBepect», 2007. C. 171-176. (0,35 m.11.);

11. Henames M.M. Pa3BuTne KOHUENIMHI criopa O IpaBe: UCTOPUYECKUI
0030p KOHIIEMIIUKA CapaTOBCKOM IIKOJIBI TIpolieccyanbHOro mpasa // I'paxmanckoe
CYJIONIPOM3BOJICTBO B M3MeHstomelica Poccun: MexayH. Hayd.-mipakT. KoH®. (14-
15 centsabps 2007 r.) / [lox pen. O.B. UcaenkoBoii: coopuuk. CaparoB: Hayunas
kaura, 2007. C. 370-374. (0,22 n.11.);

12. Henames M.M. O xpurepusx ONpeneseHHs] HAIWYUSA FOPUIHYECKOTO
untepeca // [IpoGnemMHble BOMPOCH TPa)XAAHCKOTO M apOUTPa)kKHOTO Mporiecca/
ITox pen. JI.®. Jlecaunkoii, M.A. PoxxkoBoii. M.: Craryt, 2008. C. 69-90 (1 m.11.);

13. Henamer M.M. O COOTHOIIEHUM PETYJIATHUBHBIX, OXPAHUTEIbHBIX WU

npolieccyanbHbIX mpaBooTHomeHu // Vicku u cynebnsie pemenus / Ilox pen.

M.A. PoxkoBoii. M.: Craryt, 2009. C. 215-229. (0,8 m.11.).



