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OBILIAA XAPAKTEPUCTHUKA PABOTHI

AKTyaJbHOCTH  HccjenoBanusa. DopmupoBaHHEe  HOBBIX  pealuid
MOJINTUYECKON, SJKOHOMUYECKOW U COLMAIBHOW >KU3HU, CTAHOBJIIEHUE IIPABOBOU
rocyapcTBeHHOCTH B Poccuu noctaBWiIM 1iepel HOPUAMYECKOM HAYKOU H
MIPAKTHUKOW KOMIUIEKC 3a7a4, CBA3aHHBIX C CO3JaHHEM HOBOTO 3aKOHOJIATEIbCTBA,
o0ecreYeHueM €ro CTpPOroro, HEYKJIOHHOTO HCIOJHEHUsA. PelleHue MaHHBIX
3a1a4 BO3MOKHO npu YCIJIOBUH, 4TO MPUHUMAEMBbIEC 3aKOHBI,
IIPaBOIPUMEHUTEIbHAS AEATEIBHOCTh OTBEUAOT UEalIaM CIIPABEIJIMBOCTH.

YuuteiBasi, 4YTO MOHSATHE CHPABEIJIMBOCTH HU3MEHSETCA B pa3jIUYHbIC
UCTOPUYECKHE DIOXH, caMa IOCTaHOBKa Bompoca 00 oOmeM MOHSITUU
CIIPaBEITUBOCTH, HA HAII B3IJISL, CTAHOBUTCS HEOOXOIWMOW, OCOOEHHO KOraa
peub HUJEeT O €€ TPAKTOBKE C TOYKM 3pEHHUs TJIOOAIbHBIX MHTEPECOB
YEJIOBEYECTBA, €CTECTBEHHBIX W HEOTHEMIIEMBIX NpPaB 4esioBeKa. UTO kacaercs
apOUTPa)KHOTO Tpoliecca, TO UCCIeA0BaHUE MOHATHS CIPABEIJIMBOCTU SIBISETCS
HEOTHEMJIEMOM YacThl0 TEOPETHYECKOM OCHOBBI MpaBa Ha CyAcOHYIO 3allUTy,
mpaBa Ha COCTS3aTENbHBIM apOUTPa)KHBIA TMpOIECC, MpaBa Ha 3aKOHHOE U
CIpaBeJlyIuBOe pazbuparenbcTBO. TpeboBaHME CHpPaBEeMJIUBOTO  CyAeOHOTO
pa3OupaTenbCcTBa SBISICTCS OCHOBOIIOJNATAIONIUM HAdYalioOM JEATEIbHOCTH TIO
YPEryJupoBaHUIO CIOPOB, OTHECEHHBIX K KOMIIETCHIIMU apOUTPa’KHBIX CYJIOB.
NcxonubiM  3aKOHOJATENIBHBIM ~ HCTOYHUKOM JAHHOTO TpeOoBaHHUs — cTala
[IpeamOyia KoucTurynumu Poccuiickoi denepanuu, oTpaxarouas
JIEMOKpPAaTUYECKHE MPUHLHUIBI  I[OCTPOCHUS  COBPEMEHHOIO  POCCUHCKOTO
obmectBa. Hapsimy ¢ apyrumu dyHIaMeHTAIBHBIME moJiokeHusiMu [IpeamOyma
YKa3bIBA€T HA BEPY B CIPABEIJIMBOCTb, KaK HAa HCTOPUYECKYIO TPALULIUIO H
HEOTHEMJIEMYIO YaCThb HPABCTBEHHON OCHOBBI COLMAJIbHOW OpraHu3aluy B
paMKax HOBOM POCCUMCKOM IOCYIapCTBEHHOCTH.

PazpaboTka KOHIENIMU CHPaBEIMBOrO CyneOHOro pa30dupaTeabCcTBa,

YACHCHUC FapaHTI/Iﬁ )51 HpO6H€M AOCTMIKCHUA CIIPABCAJIMBOCTH, ITIO3BOJIAT HAYYHO



000CHOBAaTh BO3MOXHBIE IIyTH COBEPIICHCTBOBAHUS HOPMATHBHOM OCHOBBI
NEeATEIBHOCTH CyZlOB 1o PacCMOTPEHHUIO CIIOPOB B oOnacTu
IPEANPUHUMATEIBCKON U UHOU YKOHOMUYECKOU AEATEIBHOCTH.

B Hacrosiiee Bpemsi He CyLIeCTBYeT MOHOTpadUYeCKMX HayuyHbIX pabor,
CIEUHAIIBHO W KOMIUIEKCHO UCCIEAYIOUMX Mpo0ieMy  CHpaBeIIMBOCTH
cyne6HOoro pasOupartenbcTBa B apOuUTpaxkHoM  mporiecce. [lomoxenue
ycyryonsercs TeM, 4YTO apOUTPakHO-IPOLECCyalbHOE 3aKOHOAATEIbCTBO
Poccuiickoit denepanuu He omnpeAeisieT OOIIEro MOHATUS CHPaBEIJIMBOCTH, HE
HNepeuncasieT rapaHTHil  CIpaBeIIMBOCTH  CyAeOHOTO  pa3OupaTenbCTBa,
CyneOHOro  pelleHus, HEOJHO3HayYHO pellaeT BOINPOC O  KPUTEPUSX
CIIPABEUIMBOCTU KaK HOPUAMYECKOM KaTreropuu. be3ycllOBHO, TakoW NOAXO.
HETaTUBHO CKa3blBA€TCsl HA pPELICHUU BOIPOCOB, CBSI3aHHBIX C IIPABOBBIM
peryJnupoBaHUEM Cyae0HOr0 pazouparenbCcTBa B apouTpaxKHOM
CyAONIPOU3BOJICTBE.

AKTyaJabHOCTh HCCIEOBaHUS OOYCJIOBJIE€HA COLMAIBHON 3HAYUMOCTHIO
ONTHUMAJIBHOI'O MPOLECCYaTbHO-IIPABOBOIO PETYJIMPOBAHUSA AEATENBHOCTH CyJa
IpU pa3perieHuH apOUTPa)KHBIX /€], HEOOXOJUMOCTbIO MOBBIIICHUS KadecTBa
OTIpABJIEHUS MPaBOCYAMs IO HKOHOMHUYECKUM cropaMm. HeoOxonumocTs
MCCJIEIOBaHUS MPABOBOM MPUPOMABI CIPABEAIMBOCTH OOYCIOBIEHA TEM, YTO B
COBPEMEHHOM POCCHIMCKOM OOLIECTBE JOCTATOYHO OCTPO CTOUT BONPOC PEATbHOMN
3aIIUTBl IPaB M 3aKOHHBIX MHTEPECOB IOPUAMYECKUX JHUL M TCpa)XJaH-
npearnpuHuMareneil. AHanu3 apOUTPaKHOM NMPAKTUKU CBUAETEIBCTBYET O TOM,
4YTO Yy 3aMHTEPECOBAHHBIX JIUI] HE BCErJa MMEETCS BO3MOXKHOCTh 3()(PEKTUBHO
UCII0JIb30BaTh MPEAOCTABIECHHBIE UM MPaBa, YTO OOYCIOBJIEHO KaK CJIO0KHOCTHIO
UX peanu3alyy, TaK U HECOBEPILICHCTBOM IPOLECCYAIBHOIO 3aKOHOJATEIbCTBA
(npoGnemMbl TEPMHHOJIOTMH, JIBOMCTBEHHOCTh IOHUMAaHUS, HECOOTBETCTBUE
peanusiM MpaBoONPUMEHEHUS U T.[1.).

Takum oOpa3oM, HCClE€OBaHHE NPABOBBIX AaCHEKTOB OCYLIECTBICHUS

CIPaBEUIMBOCTU B XOJI¢ CyACOHOTO pa30uparenbCcTBa HA COBPEMEHHOM 3Tarie



IIPEACTABIAET 3HAYUTENBHBIA TEOPETUUECKUM U TPAKTUYECKUN HHTEPEC.

[Ipobnema  cnpaBeIIMBOCTH  CYJIeOHOro  pa3dUpaTesNbCTBAa  HOCHUT
MHOTOTPaHHBIA XapakTep, U €€ PacCMOTPEHHE B CHUJIy ATOro Ipejrnosaraer
BCECTOPOHHUN KOMILUIEKCHBIM MOAXOJ, UCCIEIOBAHUE PA3IUYHBIX €€ ACIEKTOB.
VYka3zaHHble OOCTOSITENIbCTBA OOYCJIOBUIM BBIOOP TEMBI JHCCEPTALIMOHHOTO
WCCTIEJIOBAHUS, KPYT PACCMATPUBAEMBIX B HEM MPOOJIEM U CXEMY WX OCBEIICHHUS,
uccieoBanue puiIocOPCKUX, UCTOPUUYECKUX M TEOPETHUKO-IIPABOBBIX ACIEKTOB
KaTEropuu CIpPaBeIMBOCTH.

OcoOEHHOCT, ~ TEOpEeTHYECKOW  pa3pabOTKM  TEeMbl  HACTOSIIETO
UcCcleJoBaHusl 00YCIIOBJIEHA 3HAYUTEIIBHBIM KOJIMYECTBOM PadOT, MOCBSIIIEHHBIX
UCCIIEIOBAHUIO KaK CaMoOW CymHOCTH (EHOMEHa CHpPaBeIIMBOCTH, TaK U
COOTHOIIEHUIO JTAaHHOTO (peHOMEHA C MPaBOM, BKIIOYAsS MPABOPEATU3AIMOHHBIN
aCIICKT.

CnpaBemMBOCTh KaK MPUHINI, UMEIOIIAN OCHOBOMOJIATAIOIIEE 3HAUEHUE B
IIPaBOIPUMEHEHUH, paccMaTpuBaach B paborax C.C. Anexkceesna,
B.C. Ajdanacrena, B.M. bapanosa, O.K. bukTacosa, A.T. bonHepa,
H.H. Bomuienko, A.JI. BszoBa, 2.A. I'acanoBa, B.H.Kapramoga, JI.A. Kepumosa,
B.H. KyapsiBuena, B.M. Jlazapesa, P.3. JIuBmuua, E.A. JlykameBoi,
H.C. Manenuna, I'.B. Mansuesa, B.C. Hepcecstnua, E.M. Opaua, IL.I1. Ocumnosa,
B.II. CanpunkoBa, B.M. CemenoBa, A.A. ComoBreBoii, B.B. Crenansana, A.l.
OxumoBa, JI.C. SIBuya u Ipyrux aBTOpOB.

UccnenoBanre mnpoOIeMbl CHPaBEAJIMBOCTH CBS3BIBAIIOCH B paboTax
YKa3aHHBIX aBTOPOB C OIpPEIECICHUEM IOHATHUS U C PACKPBITHEM COAEpKaHUs
NPUHIUNA CHOPABEUIMBOCTA B IMpaBe M MNPABONPUMEHEHHMM M HE KacajlocCh
HEMOCPEJCTBEHHO MEP, HAMPABJICHHBIX HA YCTAHOBJIICHUE TapaHTUM peanu3aiuu
MpaB 4YeJjJoBeKa B T'Pa)KJaHCKOM CYJIONPOM3BOJICTBE, YPaBHUBAHUE IOJOXKCHUS
CyOBEKTOB apOUTPAKHOTO U TPAXKIAHCKOTO MpoIlecca.

OTnenbHbIE acCNEKThl KaTErOpUU CIPABEIJIMBOCTH HM3Yy4alduCh B paboTax

ILII. 'ypeeBa «CyneOHoe pa3doupaTenbCTBO rpaxaaHckux gem» (M., 1958);



E.H. KoBasieBoit «CyneOHoe pa30upaTenbCTBO IPaXXJAHCKUX JE€J1 B COBETCKOM
rpaxaanckom  mporecce» (M., 1956); I1.A. TpyonukoBa «CyneOHoe
pazouparenbcTBO rpaxkaanckux aem» (M., 1962) u apyrux aBTopoB. B nanHbIx
paboTax KaTeropusi CHPaBEIJIMBOCTH UCCJIEAOBalach KakK HEOThEMIIEMOE
KauecTBO OMNTHMAaJbHO OPTaHW30BAHHOW CyJeOHOU nesaTenbHOCTH. (OaHAKO
yKa3aHHBIC aBTOPHI OCBEMIATM JIMIb OTIASIhHBIE ACMEKThl pealn3alliid HUJeu
CIPaBeIyIMBOCTA B TMPaBOCYAUU MO TpaXJaHCKUM jenaMm. PparMeHTapHOCTb
aHanu3a OOBICHSIETCS TeM, YTO PACCMOTPEHHUE BOMPOCA O CIPABEATUBOCTH OBLIO
COCTaBHOM 4YacThIO HCCIEAOBAHHUS CUCTEMOOOpa3yromuXx (HakTOpoB CyJIeOHOTro
pazOuparenbCcTBa.

Ha ocHoBe cOOTHOILIEHHS MEXAYHAPOIHOTO M BHYTPHUTOCYJIAapPCTBEHHOTO
PaBOBOTO PETYJIUPOBAHUE TPOIEAYP PACCMOTPEHUS] TPAKIAHCKUX 1T
M3ydalloch MpaBO Ha CHPaBEIJIMBOE CyleOHOEe pa30uparesbcTBO B padoTax
H. Moyna, K. Xap6u, JI.b. AnexceeBa «lIpaBo Ha cnpaBeniuBoe cyaeOHOE
pazouparenbcTBO. [locobue mis cyneit» (M., 2001); O.U. PabueBuua «IIpaBo Ha
CIIpaBEIMBOC cyaebHoe pa3oupaTenbCTBO: MEXKJIYHApOIHOE u
BHYTPUTOCYJapCTBEHHOE IIPaBOBOE pPEryJIMpOBaHUE (M., 2005);
C.®. AdanacweB «IlpaBo Ha crnpaBemnBoe cyaeOHOE pa3OUpaTenbCTBO: 00IIas
XapakTepUCTHKAa W  €ro  peanu3anmus B  POCCHHCKOM  TIPaKJaHCKOM
cyaonpousBojcTBe» (Caparos, 2009). B 2010 rogy Osuta 3amuiieHa J0KTOpcKas
nucceptanuss  C.®D. AdpanacbeBa «IIpaBo Ha chopaBemuBoe  cyaeOHOE
pa30bupaTesbCTBO: TEOPETUKO-ITPAKTHIECKOE UCCIIeIOBAHNE BITUSTHUS
EBponeiickoit KoHBeHIIMM 0 3amuTe MpaB 4YeJOBEKa M OCHOBHBIX CBOOOJ Ha
pOCCHIICKOE TPakIaHCKOE CYAOTPOU3BOICTBOY.

CreneHb Hay4yHoOil pa3pa0OTAaHHOCTH TeMbl HcciaenoBaHHMs. B pamkax
HAy4YHOTO TOAXO0Ja, ITOJIOKEHHOTO B OCHOBY YIOMSHYTBIX HCCIICJIOBaHUMH,
OCHOBHO€ BHUMaHuWE ObUIO yJENEeHO MpoOieMaThke MaTepHalIn3aluu
OOIIeNpU3HAHHBIX TMPUHIIMIIOB U MEXIYHAPOJIHBIX HOPM  TMPUMEHUTEIBHO K

oTpacCiiiu IrpaXaaHCKOTO IMPOLCCCYAJIbHOI'O ImpaBa W NPAKTHYCCKH HC OTPAXKCHBI



KIIFOYCBBIC ACIICKTBhI HPOHCCCYAJIbHBIX CPCACTB, APAaHTHPYIOHOIUX CIIPABCIJINBOC

HallUOHAJIbHOC IIPpaBOCYIHC B 0071aCTH XO3SHCTBEHHOM IOPpUCIUKIINN.

Takum 00pa3zoM, cienyeT OTMETUTh OTCYTCTBHE KOMILIEKCHOTO IMOAXOAa K
W3YUYECHHUIO TPOOJEMBI  CHOPaBEJIMBOCTA  CyAeOHOro  pa3dupaTeibCcTBa B
apOUTpPaXHOM TPOIECCE dYepe3 NPHU3My ITHKO-IOPUANYECKOTO0 TOHMMAaHUS
(deHOMEeHa CTpaBeIMBOCTH, HA OCHOBE KPUTEPHUEB KOTOPOTO paccMaTpUBACTCS
WHTETPUPOBAHUE HJICH CIPABEIIMBOIO MPABOCYIUS B HOPMBI MEXTYHAPOIHOTO
mpaBa M KOPPECHOHAMPYIONIME TOCICIHUM HOPMBI BHYTPHUTOCYIapCTBEHHOTO

apOUTPaXKHOTO MPOIECCYATLHOTO MPABa.

B ropuandeckoil nurepatype HE YAENEHO AOJDKHOE BHUMAHUE H3YUYEHUIO
MPaBOBOI0 ME€XaHM3Ma, 00ECIEUUBAIONICTO peaU3allMi0 MpaBa Ha CIPaBEJIUBOC
cynebHoe pa3bmparenbCcTBO B apOuTpakHOM mporiecce Poccuiickoit deneparumu.
OTCYTCTBYIOT CHEIMalIbHBIE MCCIEIOBaHUsI, NPEAMETOM KOTOPBIX SIBJISIETCS
YCTAHOBJICHHUE CMPABEJIMBOCTU PACCMOTPEHUS apOUTPAKHBIX JIE]T.

Takum oOpa3oMm, Ha COBPEMEHHOM »JTafe CTeNeHb pa3pab0TaHHOCTU
BOINPOCOB, CTAaBIIMX MPEAMETOM JUCCEPTALMOHHOIO MCCIEIOBAHUSA, CIIEAYET
IIPU3HATHh HEJOCTATOYHOM.

Hear u 3agaum wuccaegoBanusi. llenpro auccepranioHHOW pabOTHI
ABJIAETCA KOMIIEKCHOE UCCIIEOBAHUE UJECH CIIPABEIJIMBOCTH, €€ B3AUMOCBS3EH C
oOIIenpU3HAHHBIMA ~HOPMaMH M MPHHIMIIAMHA  MEXIyHapOIHOIO IIpaBa,
KOHCTUTYLUOHHBIMH MOJIOKECHUSAMHU, apOUTpaKHBIM MPOLIECCYATBHBIM
3aKOHOJATEILCTBOM M IIPABONPUMEHHUTEIBHON IPAKTHKOM.

J{s 1OCTUXKEHUS TOCTABICHHOM 1I€JIU OIPEICIICHbI CAeAYIoIne 3aJa4n:

- U3YYUTh U OOOOIIMTH HMMEIOIIMECS HAy4YHbIE MaTepHajbl, OMPEACIIUThH
CTENIEHb U YPOBEHb TEOPETUUECKOM pa3pabOTaHHOCTU TEMBI;

- IPOAHAIU3UPOBATH COJICPKAHUE KATETOPUM «CIIPABEIIIUBOCTDY;

- HCCJEIOBATh IMOHSATHE «CIPABEIIUBOCTBY» B PA3IMYHBIX HUCTOPUYECKUX
yCIOBUSAX U (HUIOCOPCKUX HHTEPIPETAIUIX;

- BBISIBUTh COOTHOILICHUE ITOHSATUH «CIIPABCAJINBOCTB» U KIIPABO»,



- YCTaHOBUTh COJIEp’)KaHHE IIpaBa Ha CHpaBEIJIMBOE CyAeOHOE

pazoupaTeNnbCTBO;

- OTIPEJICIUTh B3aUMOOOYCIIOBIEHHOCTh MEXTyHaPOTHBIX u
BHYTPHUTOCYIapCTBEHHBIX CTaHJapTOB CIIpaBeIJIUBOCTHU CyJ1e0HOro
pa3oupaTenbCTBa;

- WCCJEeN0BAaTh MPaBOBOM MEXaHW3M pealn3alluy MpaBa Ha CIPaBEATUBOE
cyaeOHOe pa3oupaTeabCTRO;

- BBIpa0OTAaTh MPAKTHUYECKHE PEKOMEHAAMH C MEeIbI0 TOBBIIICHUS
3¢hPEeKTUBHOCTHU CyAEOHOM 3aITUTHI FOPUANIECKUX JHUI] U TPEANPUHUMATEIICH.

O0beKkTOM HCC/IeJOBAHUS SIBISETCS COBOKYMHOCTh OOIIECTBEHHBIX
OTHOIICHHWH,  BO3HUKAOIIUX B  TpoOlecce  peaau3alud  TpeOoBaHUM
CIPaBEIJIMBOCTA B XOJ€ PACCMOTPEHHUS W pa3pelIeHHs] TOJBEIOMCTBEHHBIX
apOouTpaKHOMY Cyy Je.

IIpenmeTroMm  Hcciaen0BaHMsl  BBICTYNaeT  CHOPaBEUIMBOCTh  Kak
crenu@uYeckoe, CIOKHOE M pa3BUBAIOIIEECS COLMAIbHOE SIBIICHHE, MMEIOIIee
00JbIIOE 3HAYEHHUE ISl HOPMAJIBHOTO CYIIECTBOBAHUS U JTaJbHEHIIIETO Pa3BUTHS
oOmiecTBa, 00IIHEe 3aKOHOMEPHOCTH €€ 00CCITCUCHHUS.

MeTo1010THYECKYI0 OCHOBY HCCJIEI0BAHMS COCTAaBISIOT OOIIEHAYYHBIC
METOJBI TO3HAaHMS OOLIECTBEHHBIX sBICHUHN. VCrmonbp30BajIuCh JOTUYECKUE
NpUEMbl TO3HAHUS: aHaJlu3, CHHTE3, THUIOTe3a, a Tak e (Quiocodcekue
KaTeropuu, Takue Kak (opma U coaep:kanue, odmiee W dactHoe. [IpuMeHsanucey
YAaCTHOHAYYHBIE METOAbl M3YYCHHUS UYACTHOMPABOBBIX SIBICHUN: UCTOPHUYECCKUN
METO/I, JIOTUKO-IOpUINYECKUIN aHaIN3 3aKOHOIATENIbCTBA, METO]] CPABHUTEIIHLHOTO
npaBoBeACHHS M 00001IeHNs Cy1e0HOM MPAaKTUKU U AP.

Teopernueckoi OCHOBOH AMccepTaluu MTOCITY )KHJIN TPy bl
OTCUYECTBEHHBIX W  3apyOeXHBIX YYEHBIX, MNPHHALISKANUX K Pa3HbIM
HampaBJieHUsIM W mkojaM. [lpobOiiema copaBeIIMBOCTH B COBPEMEHHOMH
oTedyecTBEHHOU (uiiocodckoil M mpaBOBOM JuTEepaType paspadarbiBajiach B

paboTax C.C. Anexkceena, I'.JI. banazenange, B.M. bapanosga,



3.A. bepbemkunoi, H.H. Bomnenko, 9.A. T'acanoga, B.JIL I'epthIx,
JLIT. I'punbepra, I'.A.EmenbsnoBa, W.M. KauanoBoii, C.D. KeueknsiHa,
T.A. Kor, P.3.JluBmmua, C.4. Jlypee, E.JL Jlymmna, I .B. Manbuesa,
H.C. Maneuna, B.C. Hepcecsiniia, E.M. Opaua, B.C. ITazenok, A.H. Ilonosa,
IT.H. Cepreeiiko, B.B. Crenansna, 10.U. Cynuna, B.A. Tumodeesa,
H.A. Yeuunoit, FO.A. Hpeiinepa, A.W. Dxumosa, JI.C. fIBuua u np.

B CIIEIIMaJIbHOU IOPUINYECKOM auTeparype COOTHOUIIEHUIO
CIIPaBEJIMBOCTH U MpaBa U CBSI3aHHOMY C 3TUM MOBBIINICHUIO 3()PHEKTUBHOCTH
cyneOHol 3ammuThel mocBsmeHbl pabotel: B.C. AdanaceeBa, C.D. Adanacbena,
H.A. bapunoBa, A.T.bonnepa, B.H. byrsuimna, M.A. Bukyr, H.JIL. I'panar,
T.A. I'puropseson, I1.I1. I'ypeesa, B.M. XKyikosa, 1.M. 3aiinesa, H.b. 3ennepa,
B.H. Kapramosa, JI.A. KepumoBa, K.M. Komuccaposa, A.B. KopHega,
B.H. Kynpssuesa, B.M. Jlazapesa, E.A. Jlykameson, B.II. CanpHuKOBa,
[1.4. Tpyonukosa, B.M. lllepctioka, B.B. fIpkoBa u n1pyrux aBTopoB

dMnupuyeckyo 0a3y Mcc/jeI0BaHMsl COCTABWIM MaTepuabl cyleOHON
npaktuku EBponeiickoro Cyna mpaBam uenoBeka, Koncturymumonnoro Cyna
Poccuiickoit @eaepariuu u apOUTPaKHBIX CYJI0B PA3TMYHBIX YPOBHEH.

B HopMaTHBHYW 0a3y HCCIeIOBAHUA BXOIAT HOPMATHBHBIE AaKThl
pPa3IMYHOTO YPOBHS M IOpUAMYECKOW cuibl: BceoOmias neknapanus mnpas
yenoBeka Jleknmapanus npaB 4yesnoBeKa U rpakaaHnHa EBporneiickas KOHBEHIUS O
3amuTe mpaB M OCHOBHBIX cB000jA, KonBenmus CHI' o mpaBax M OCHOBHBIX
cBoOoax yenoBeka, Koncrurynus PO, ApOuTpakHblii mporeccyaabHbIN KOJEKC
P®, I'paxpanckuii koaekc Poccuiickoir ®Denepanuu, KUIUIIHBIA KOJIEKC
Poccuiickoit @enepannu, 3eMenbHbli koqeke Poccuiickoit @enepanuu u ap.

HopmaTtuBHyto 0a3y McClieIOBaHUSI COCTABUIIM TAKXKE OT/ACIIbHBIC 3aKOHBI
Poccuiickoit @enepanun, Takue kak OenepaibHbli KOHCTUTYIHOHHBIN 3aKOH «O
cyneobnoi cucreme Poccuiickoii @enepanun», denepanbHblii KOHCTUTYUOHHBIN
3akoH «O0 apouTpakHbIX cyaax B Poccuiickoit denepanuu» u ap.

Haquaﬂ HOBMU3HA JTUCCECPTANMOHHOIO UCCICAOBAHUA 3aKIIOYACTCA B TOM,
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YTO aBTOPOM IIPOBEAEHO KOMIUIEKCHOE H3y4YeHHEe NpoOJeMbl pealn3alun
MOJIOKEHUM CHpaBeUIMBOCTU B cy/ieOHOM paszOuparenbctBe. Hacrosmas padora
SBJISIETCS TEPBBIM  JIUCCEPTALMOHHBIM HCCIEIOBAHUEM YKAa3aHHOW MpOOJIEMBI,
BBINIOJIHEHHBIM Ha 0a3e JAeMCTBYIOIIET0 apOUTPa)KHOTO MPOIECCYaTbHOTO
3aKoHozarenbcTBa Poccuu.

ABTOpPOM JaeTcsi MOHSITHE CHPaBEAIUBOCTH CyneOHOro pa3dupaTeiabCTBa,
OMPENENAIOTCS  MOJHOMOYMS apOUTPAXKHOTO CyAa TNpPH  OCYLIECTBICHHUU
nmpaBocyaus. JlHccepTaHTOM NpPENoKEHbl HM3MEHEHHS pENaKIUM psla HOM
ApOUTpaKHOTO IPOLECCYyaTbHOIO KOJIEKCa.

B pesynbrate mpoOBEAEHHOIO HCCIECIOBAHUS HA 3AaIIMTY BBIHOCUTCS PHJ
AKTYAJbHBIX MOJ0KEHUH, UMEIOIIMX TEOPETUYECKOE U NPAKTHYECKOE 3HAYECHUE
Y PAaCKpBIBAIOIINX HOBU3HY JUCCEPTALMOHHOMN pabOTHI:

1. JlaeTrcst aBTOpCKOE OIpEAEIIEHUE HOPUANYECKOM CIPaBEMIMBOCTH KaK
oKa3aTeas  ONTHUMAaJIbHOCTHM  OOIIECTBEHHBIX  OTHOUIEHWH, HOPMATHBHO
JETEPMUHUPOBAHHOTO  OOIIENPU3HAHHBIMUA  MPUHLMIAMH W HOpPMaMu
MEKTYHAPOIHOTO npaBa, Koncturynuen 17§ COOTBETCTBYIOIIUM
3akoHOAaTenbCcTBOM Poccuiickon denepanun.

2. OOocHOBBIBaeTCS  NO3UIIMS,  COTJIACHO  KOTOPOW  MPHUHIMI
CIPaBEAJIUBOCTU TPEJCTABIsAET COO0OM OCHOBHBIC TIOJOKEHMS, HEHHOCTH U
CBOICTBA MpaBa, BOIUIOIIEHHBIE B COJAECPKAHUU MPABA U MPABONPUMEHUTEIBHBIX
IIPAaBOOTHOILLICHUH, HaIpaBJICHHbIC Ha IIOCTPOEHHUE ONTHUMAJIbHBIX
IPABOOTHOILIEHUH, OCHOBAHHBIX Ha COOJIOJEHUU HHTEPECOB KaK YYaCTHHKOB
IPaBOOTHOIIICHUS, TAK U BCEr0 OOIIECTBA B IIEJIOM.

3. Jenaercs BBIBOJ, UTO MNpaBO Ha CIPaBEMIUBOE CyIdeOHOE
pa3buparenbcTBO — 3TO  KOMIUIEKCHOE  CyOBEKTHBHOE IpaBO  JIMIIA,
rapaHTUPYEMOE MEXAYHAPOAHBIMA M BHYTPUIOCYAAapPCTBEHHBIMH HOpPMAaMHU,
NpEeACTaBIAIONIEe COO0W COBOKYINHOCTh MPOLECCYATbHbIX MPaB, OCYIIECTBICHUE

KOTOPBIX 3dBUCHUT HC OT BOJICU3BABJIICHHUA JIMIA, KOTOPOMY OHO IIPUHAJICKHUT, a
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OT JIENCTBUI OpPraHoB M JHIl, PacCMAaTPUBAIOLIMUX JEJ0, U MPUMEHSIEMbBIX
IPOLIEAYPHBIX MPABUIL.

4. OrmedaeTcsi, 4TO OCOOEHHOCTHIO Pa3BUTHUSI COBPEMEHHBIX MPABOBBIX
CUCTEM SIBJISIETCA HE TOJBKO BJIUSHHUE OOIICMPU3HAHHBIX HOPM W TPHUHIIMIIOB
MEXyHapOJHOIO IMpaBa Ha BHYTPEHHEE 3aKOHOJATENbCTBO TOCYNApCTB, HO U
oOpaTHBIA  Tpollecc, B  pamMKax KOTOPOTO  MPOUCXOIAT  U3MEHEHHS
OOIIENPU3HAHHBIX HOPM U MPHUHIMIIOB MEXIYyHApOJHOI0 IMpaBa MOJl BIUSHUEM
3aKOHO/ATENbCTBA psiia JEMOKPATHUYECKUX TOCYJIapCTB, TJIABHON LIEHHOCTHIO
KOTOPBIX IPOBO3TJIALICHBI PAaBa YEIOBEKA.

5. HokaswiBaetcs, uto HopMbl AITK P® 2002 rona aBiasOTCS pe3ysibTaTOM
BIIUSIHUSLT ~ MEXIYHAPOAHBIX HOPM M  IPUHIMUIOB, PErjIaMEeHTUPYIOIIUX
OCYIIECTBJICHHE CIIPABEIJIMBOTO Cy1€0HOTO pa30dMpaTenbCTBA.

6. Pa3paborana u o00OCHOBaHa cHCT€Ma TapaHTUN COOJIIOJECHUS
TpeOOBaHUN CNPAaBEAIMBOCTH MPH OCYLIECTBIECHUH MPABOCYUs B apOUTPaAKHBIX
cynax.

CnpaBeyiBoe  CyAONPOU3BOJACTBO  o0OecrneunBaercs 0043aTeIbCTBOM
rocyJ1apcTBa coOJ01aTh OOIIENPU3HAHHBIE TTOJIOKEHHS MEXKTyHaPOIHOTO MPaBa;
CUCTEMOW KOHTpPOJS 3a 3aKOHHOCTBIO JESTEIbHOCTH CYAOB M  HMHBIX
PaBOOXPAHUTENIBHBIX OPraHoOB; CO3JaHUEM pPEAJIbHOM BO3MOXKHOCTH IS
WCIIOJIb30BaHUs BCEX MPETyCMOTPEHHBIX 3aKOHOM CPEJICTB 3aIUTHI MPaB JHO0O0bIM
3aMHTEPECOBAHHBIM JIULIOM.

7. Ilpennaraercs BHECTH JONOJHEHHUS B apOUTpakHOE IMPOILECCYabHOE
3aKOHOAATENbCTBO, KOTOPHIE:

- KOHKPETH3UPYIOT 3aJady CIpaBelJIMBOro  paszOuparenpcrBa B
apOUTpPaXXHBIX Cynax, mpeaycMorpennyto 1.3 c¢r.2 AIIK P®;

- OPUEHTHUPYIOT CyAbl Ha TMOMCK HOPMBI, HE TOJBKO COOTBETCTBYIOLIEH
MEXIyHapOJHOMY M BHYTPEHHEMY POCCHMCKOMY 3aKOHOJATENbCTBY, HO U
HanboJsiee ONTUMAIILHO PETYJHPYIONIEH OTHOIIEHHE, KOTOPOE CTajo MPEAMETOM

CyZeOHOT0 pa3oupaTesbCTBa;
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- YCTaHOBAT  OOS3aHHOCTb CYAbH PYKOBOACTBOBATHCSA TPEOOBAHUSIMHU
IOPUAMYECKON CIPaBEIJIMBOCTH B Cily4yae NPUMEHEHHUS aHAJIOIMU 3aKOHAa WIIU
aHAJIOTUH TIpaBa.

8. OOOCHOBBIBAETCS 11€JIECOO00PA3HOCTh 3aKOHOJATEIBHOTO 3aKPEIUICHUS
psiza JOTIOTHUTENBHBIX TAPAHTHH pealn3aliy MpaBa Ha CIPaBeAJINBOE CyaeOHOe
pa3dupaTeabCTBO:

- IpaBa CyAbU NPUOCTAHABIMBATH MPOU3BOJACTBO IO JEIy U HAIPABIATH
npoleccyanbHblii 3ampoc B Beicmmih Apoutpaxusiii Cya Poccuiickoil s
(GopMynHpoBaHUs NPABOBOM MO3UMLKU MO TOJKOBAHUIO TE€X WM HHBIX HOPM
3aKOHA U B LIEJIAX YHOPSAJOUEHUs CyAeOHON NPAKTUKY;

- TpaBa CyAbM IepeAaBaTh  JIeJI0, OTHECEHHOE 3aKOHOM K
MOJIBEIOMCTBEHHOCTH MHOI0 CyJAeOHOTO OpraHa, C COIJlacusg UCTHA 110
HaJJIe)KaIleil Mo IBeTOMCTBEHHOCTH;

- BO3MOKHOCTh OTMEHBI DPEIICHHS apOUTPaKHOTO Cyda MO OCHOBAaHUSM
HECOOTBETCTBUS OOIIENpPU3HAHHBIM HOPMaM U HPUHIMUIAM MEXIyHapOJHOTO
npasa.

Teoperuyeckass W  NpaKkTH4YecKasi  3HAYUMOCTb  Pe3yJbTATOB
HCCJIEAOBAHMSA TIPENONPELISIETCS aKTyallbHOCTBIO UCCIIEyeMON MpoOIeMaTUKH
¥ HOBHU3HOM BOMPOCOB, PACCMaTPUBAEMbIX B IUCCEPTALIMOHHON padoTe.

B TeopernyeckoM miuaHe IUCCEPTAMOHHOE MCCIIEIOBAHUE COJEPIKUT Pl
HOBBIX TEOPETUYECKUX BBIBOJOB U  MOJIOKCHHH, HAMpaBJICHHBIX Ha
COBEPILEHCTBOBAHUE CYJEOHOr0 MpPaBONPUMEHEHHUS U KOHTPOJIA. YKa3aHHbIE
TEOPETUYECKHUE BBIBOJIbI U MOJIOKEHUS MOTYT OBITh MCIIOJIb30BaHbI B JalbHENIIEH
HAy4YHO-HMCCIIEIOBATEILCKOM padoTe.

B mpaktuueckoM 1IaHE BBIBOJIBI M NPEUIOKEHUS MOTYT OBITh
MCIIOJI30BaHbI B TIPABONPUMEHUTEIHHON MPAKTHUKE apOUTPAXKHBIX CyJA0B, YTCHUU
Kypca JeKIHi Mo apOUTpakHOMY MPOIECCY, AEATEIbHOCTH 3aKOHOIATEIbHBIX
OpraHOB IO JaJIbHEHMIIEMY COBEPIICHCTBOBAHUIO POCCHICKOTO apOUTPa’KHOTO

MPOIIEeCCyaTbHOTO TpaBa.
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Anpofanusi pe3yJbTaTOB HCCJAeI0BaHUA. J[luccepranusi BBINOJIHEHA,
oOCy)XJleHa W peleH3UupoBaHa Ha Kadeape apOUTPaKHOTO  Mpolecca
I'OY BIIO «CapatoBckasg rocygapcTBeHHass akajaemusi mnpaBa». (OCHOBHBIC
TEOPETUYECKHUE TIOJIOKEHHUSI, 3aKOHOJIATENIbHbIE MPEJIOKEHUS U MPAKTUYECKHE
pekoMeHaaIuu, cOOopMyIUpOBaHHBIE aBTOPOM, OTPAXKEHBI B €ro HAYYHBIX
nyOnuKanmusix, B TOM  YHCIE€ B  HAYYHO-TIPAKTHYECKUX  IKypHaJIaXx,
pekoMenoBaHHbIX BAK nns myOnukanuu  pe3ysbTaToB  JUCCEPTALMOHHBIX
HUCCIIEIOBaHUM.

[TonoxkeHus: TUCCEPTALIMOHHOTO MCCIEIOBAaHUS HAIllJIM CBOE OTPAXXEHUE B
BBICTYIUICHUSIX HA MEKBY30BCKUX U PETMOHAIBHBIX KOH(EPEHIIHSIX.

Crtpykrypa u 00bem auccepranmun. CTpyKTypa JuccepTallud OCHOBaHA Ha
npuHIMNax (OpMalbHONW JIOTWKH, OMpENeJieHa B COOTBETCTBUH C IEISAMH U
3a/lauaM HMCCJICJOBaHUS U COCTOMT W3 BBEJCHHUS, TPEX TJIaB, 00BbEIUHSIONINX
nath naparpadoB, 3aKJIIOUYEHHST W CIKMCKA HOPMATUBHO-IIPABOBBIX AaKTOB,
CHEUUAIBHOW JIUTEPATypPhl U MPABONPUMEHUTEIBHON TPAKTHKHU.

O6mwmit 00bem nuccepranuu — 178 crpanuil.

OCHOBHOE COJAEPXAHUE PABOTbI

Bo BBeneHMu OOOCHOBBIBAETCS 3HAYUMOCTH TEMBI JAUCCEPTALMOHHOIO
UCCIICJIOBAHUSI, €€ AaKTyaJbHOCTb, pAaCKPBIBACTCA CTENEHb pa3pab0TaHHOCTH
paccMaTpuBaeMoOM MPOOJIEMBI; OMPEACISIOTCS MPEeaMET, MM, 3a/laud U Hay4dHas
HOBU3HA WCCJIEAOBAHUS; OIPEACNIeTCsl TMpaKTUYecKas 3HAYMMOCTh pPadOThI;
bopMyIUPYIOTCS TTOJIOKEHUSI, BLIHOCUMBIE Ha 3aIlUTY.

IHepBas riaBa «®@uinocodcko-npaBoBasi KOHUENUMUSA CIPABEIJIUBOCTID)
COCTOUT U3 JIBYX Mmaparpados.

B nepsom maparpade «I'eHe3nc 3ITHKO-IOPUAMYECKOT0 (eHoMeHa
CIIPABeVIMBOCTH»  JUCCEPTAHT, MOAPOOHO HU3YyYMB HUCTOPUIO  PA3BUTHUS
bunocodckux ydyeHui o JaHHOM mpobiiemMe, KOHCTaTUPYET, YTO CIPABEIJIMBOCTh

B pa3HOE BpPEeMs U Y pa3HbIX HAPOI0B MOHUMAJAch HE OJJMHAKOBO.
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AnTnuHas ¢umocodusi B pasBUTHUU B3IJISAOB Ha CYIIHOCTh TIOHSTHS
CIPaBEUIMBOCTH TPOIJIa MyTh OT TOJKOBAHWUS MAHHOTO TIOHATHS C MO3WUIUN
00)KECTBEHHOT'0, HJICATLHOTO MUpPA 10 TOCTPOCHHUS TEOPETUUYECKHUX OIMpeaesICHUN
KaTerOpUMU CHPABEJIMBOCTA HA OCHOBE CYOBEKTHBHBIX M OOBEKTHUBHBIX.
JluccepTaHT TpHIIeT K BBIBOAY, YTO B NPEICTaBICHUSX aHTHYHBIX (UI0codoB
CIPaBEJIMBOCTh BO BCEX CIydasX JOJKHA ObUTa OMPEAeNsATh COJCpPKAHUE
NpPaBOBBIX HOPM, TMPUYEM OTO COACpX)aHHE HE MOIJIO TIOJBEPraThCs
IPOM3BOJIBHBIM ~ W3MCHCHHSM B HMHTEpecax OTICIbHBIX JIMYHOCTEH  WIIH
COIMAJIBHBIX TPYTIII.

ABTOp KOHCTaTHpYyeT, YTO PUMCKHE FOPUCTHI HCXOAWIN W3 TOHUMAaHUS
CIpaBEJIMBOCTA KaK TMpaBWia, CO3MaHHOTO JO TIOSBJICHUS TpaBa U
CYIIECTBYIOIIETO BHE MPABOBBIX HOPM. 3ajadyeil 3aKOHOAATENs, CO3ArOIIETO
CIIpaBe/JIMBBIC 3aKOHBI, CTAHOBHUTCS BBISBJICHHE YKa3aHHBIX NPHPOIHBIX WIIN
00XXECTBEHHBIX MPABWJI CIIPABEUTMBOCTH, U IIOCTPOCHUE MMPABOBBIX HOPM C YUETOM
TaHHBIX TpaBwil. [lo MHEHHIO JWcCepTaHTa, WMEHHO 95Ta KOHIICTIIHS
CTPaBEUIMBOTO 3aKOHOJIATEIIbCTBA BIIOCIEACTBHM M CTajlla OCHOBOW PUMCKOMN
TpaJMINKN JETATbHOU pa3pabOTKU BCEX AaCIEKTOB IPABOBOTO PETYIUPOBAHUS
NyOMMYHBIX M YaCTHBIX OOIIECTBEHHBIX OTHOIICHHI, CYIIECTBOBAaBIIUX B
JIPEBHEPUMCKOM TrOCYJapCTBE.

YyeHne O CHOpaBeAIUBOCTH TONYYHJIO pPa3BUTHE B TPABOBOW W
dbunocodpckoit  Mpicmu  cpegHuX  BekoB.  CHpaBeIIMBOCTh  MOHHUMAaach
CPEIHEBEKOBBIMH IOPUCTAMU JJOCTATOYHO Y3KO U CBOAMIIACH JIUIIB K MPABUIBHOMY
TOJIKOBAaHWI0O W TPHUMEHEHHI0O PHUMCKUX 3aKkOoHOB. [loaTomMy B cpenHue Beka
CIIPaBEJIMBOCTD, BBIBOJIMMAS M3 €CTECTBEHHBIX 3aKOHOB OBITHS, pacCMaTpUBajIach
UCKITIOUMTEIIFHO KaK METOJ pa3lelieHHus HOpPM IpaBa Ha IMOJJIeKAlUe W He
NoJJIe)KaIie TMPUMEHEHHUI0. ABTOpP TMPUXOJUT K BBIBOJAY, YTO HMEHHO
JIOTMAaTUYECKOE TOJKOBAHWE WCTOYHUKOB PHUMCKOTO TIpaBa HE IMO3BOJISIIO
CPEHEBEKOBBIM  IOPUCTaM  TNPUMEHSATh KPUTEPHH  CIPABEJIMBOCTH IS

COBCPUHICHCTBOBAHHA OTUX HOPM U HpI/ICHOCO6HeHI/I$I HNX K HOBBIM YCJIOBHUSIM.
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B nepuon Hooro m Hoselmero BpeMeHM: Kak Ha «ECTECTBEHHBIN»
benomeH, COJIepKaHue KOTOPOTO JNETEPMUHUPYETCS O00BEKTUBHBIM,
IIPEAONPEIETICHHBIM, YCTaHOBJICHHBIM IPUPOIOH MOPSJIKOM BEIIEH;
CyOBEKTUBHOE, NETEPMUHUPOBAHHOE WHTEPECAMHU OTMIEIBHBIX COIUATBHBIX TPYII
aBlieHHe; (yHAAMEHTAIbHOE TpeOOBaHUE O BO3JASHUM JPYrOMY DPaBHBIM,
YCTaHABJIMBAIOIIIEE PABEHCTBO U SKBUBAJIEHTHOCT.

[Ipoananu3upoBaB pa3inU4HbIE MHEHMS, IUCCEPTAHT MPUXOIUT K BBIBOAY,
YTO COZAEp>KaHUE CIPABEIIMBOCTH JETEPMUHUPYETCS HE TOJBKO OOBEKTUBHBIMU
3aKOHAMHM YEJIOBEYECKOTO OBITHS, HO U CHUCTEMOM IIEHHOCTEeW KOHKPETHOU
COLIMAJIbHOM TPYIIBI B OIPEAEIEHHbIA OTpe30K BpemeHu. Ilpuuem, ecnu
OOBEKTHBHBIE 3aKOHBI OBITUS HEW3MEHHBI, TO LEHHOCTHM OOILIECTBa BCerja
IIPETEPIIEBAIOT U3MEHEHUA. IMEHHO NUHAMMKA CUCTEMBI LICHHOCTEW JIOKAJIbHOIO
coo0miecTBa  SBJIAETCS ~ NPUYMHOM  TOCTOSHHOTO  Pa3BUTUS  IOHATHUSA
CIIPaBEJIMBOCTH.

B HoBoe u Hosgeliliee Bpemess mpaBo paccMaTpuBaeTCs Kak Oojiee WiId
MeHee onTuMaibHas (opma peanu3aluy HJIEaJbHBIX Hayal CHPaBeIJIMBOCTH.
JluccepTaHT NPUCOEAMHSETCS K MHEHUSM pPsia aBTOPOB O TOM, UYTO HUMEHHO
CIIPAaBEJINBOE MPABO SBISAETCS CPEACTBOM YCTPAHEHUS HEPAaBHOMEPHOCTH
pacrpeneneHus, SBISIONICHCS CIIEICTBUEM HEPABEHCTBA CIIOCOOHOCTEH IIOMIEH,
oOecrieunBaoIiee I0JDKHOE BO3JasHUE, HECMOTPs. Ha HEpaBHBIE CIIOCOOHOCTH
monend. Mcxoas W3 3TOro JIUCCEPTAHT CYUTAET, 4YTO 3aJadeld CIPaBeIJIMBOU
IIPABOBOM CHUCTEMBI SIBJISIETCSI ITOCTPOCHHUE IIPABOBBIX HOPM HAa OCHOBE TaKHUX
npaBui, KOTOpble Obl oOOecreyuBadud B3aUMOJICUCTBHE JIIOJEH HAa OCHOBE
paBeHCTBa M COOJIOJEHUS MHTEPECOB KaK YYACTHUKOB MPABOOTHOUIEHUS, TaK H
BCEro oOmecTBa B IEJIOM, MpPU O3TOM TMPEAOCTaBIsAA KaXKIOMY paBHbBIC
BO3MOKHOCTH 3alIUThI CBOUX MPAB.

JluccepTaHT HE COIJIAIIAETCs C TEMHM HCCIENOBATEISIMU, KOTOpBIE
YTBEPKIAIOT, YTO CIPABEIJIMBOCTh — TOJIBKO HPABCTBEHHASI KATETOPUs, MPUCYILAs

JMIIb MOpaNbHOW cepe oOmecTBeHHOro co3HaHus. [lo MHEHHIO TUCcepTaHTa,
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IIPaBO U CHPABEIJIMBOCTh — MOHATHS XOTSA U HE TOXKJIECTBEHHbIE, HO HEPA3PHIBHO
CBsI3aHHBIE, PUYEM C OOJIBIION CTENEHbI0 KOHTPYIHTHOCTH. OOUIHOCTh JaHHBIX
KAaTeropuil 3aKJIOYaeTcss B TOM, YTO W TPaBO, M CIPABEIJIUBOCTH HMEIOT
COLIMAJIBHYIO IPUPOJly M TOCTPOEHBI HA pPSAAE€ 3THYECKUX [PUHLUIIOB,
BBIPAKAIOIIMX Pa3IMYHbIe MOPAJIbHBIE OLIEHKH OOIIECTBEHHBIX SABJICHHI. BmecTe ¢
TE€M, CHOpPaBEJIMBOCTh SBIACTCS KaTeropue OoJjiee MIMPOKOM MO CBOEMY
COJIep KaHMIO, YeM MpaBo. Hayana crpaBeasiMBOCTH pacpOCTPAHSIOTCS HE TOJIBKO
Ha MPaBOOTHOILEHUS, HO W HA OTHOIICHWS, HaXOJAIIMECS BHE IPaBOBOTO
peryIupoBaHUsL.

ABTOp NPUXOAUT K BBIBOJIY, B COOTBETCTBHUHU C KOTOPBIM CYThb KaTerOpHUH
CIPaBEIMBOCTHU 3aKJIIOYAETCA B TOM, UTO COOJIOICHIE ee TpeOOoBaHUil MO3BOJIAET
MaKCHMaJbHO OINTUMHU3UPOBATh COLMAJIbHbIE OTHOWIEHUs. [IpaBoBbIE HOPMBI
JOJKHBI  OBITh CHpPAaBEAJUBBIMHU, T.€. MPEACTABIATH COOOM Takue NpaBuUIIa,
KOTOpble Obl oOecnedyrBalv B3aMMOJCIHCTBUE JIIOJEH Ha OCHOBE PAaBEHCTBA U
COOJII0/ICHUS UHTEPECOB KaK YYACTHUKOB IMPABOOTHOLIEHUS, TaK U BCETO OOIIECTBa
B LIEJIOM.

Jlucceprant 1O  WTOraM  paccMOTpeHus  GUIOCODCKUX  yUCHHM
CIPaBEIJIMBOCTH MPUXOIUT K OOIIEMY BBIBOJLY, UTO UMEHHO Pa3IMUKe B TIOJIX01aX
K MOHMMAaHHUIO CIPABEIJIMBOCTH, OOYCJIOBICHHOE OOBEKTUBHBIMU (PAKTOpaMH, U
JNETEPMUHUPYET CYIIECTBOBAHUE PA3HOOOPA3HBIX IIPABOBBIX CUCTEM.

Bo BTOpoM mnaparpage «CymHOCTb KaTeropuu CHpPaBeJIMBOCTH B
COBPEMEHHOM NpaBOBeACHUN» paccMaTpUBaeTCs BOIIPOC 00
OOIIETEOPETUYECKUX  KOHIICTIMAX CHPAaBEAJIMBOCTH U HMX OTPAKEHUH B
COBPEMEHHOM IPABOBEICHUU.

ABTOp 00OCHOBBIBAaET OOpallleHHE K HCCIEIOBaHUIO0 (yHIAMEHTAIbHBIX
BOIIPOCOB  yKa3aHUEM Ha TO, UTO KaTeropus CHPaBEIJIMBOCTH  SBJISETCS
HEOTHEMJIEMOM YacThI0 TEOPETHUYECKOW OCHOBBI IpaBa Ha CyJIEOHYIO 3alIUTY,
npaBa Ha COCTS3aTENbHbIM apOUTpaKHBIM TIpolecc, MpaBa Ha 3aKOHHOE U

CIIpaBeNTUBOE Pa30UPATEIbCTBO.
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JluccepTaHT NPUCOEINHAETCS K MHEHUIO OOJIBIIIMHCTBA TEOPETUKOB IpaBa O
TOM, YTO CIIPaBEIJIMBOCTh SIBJISIETCS] OOIIMM NPaBOBBIM NMpuHUUIOM. CrpaBein-
BOCTb, ITPEACTABIISASI B CBOEH OCHOBE COLMAJIbHO-HPABCTBEHHOE SIBJICHUE B HALIEM
olmiectBe — B €€ cHenu(pUYecKd KJIACCOBOM, COLMAIbHOM BBIPaXKEHUHU,
npuoOpeTaeT 3HAYEHUE NPABOBOrO NpPHUHIMIA B TOM Mepe, B Kakod OHa
BOILIOIIAETCS. B HOPMATUBHO-TIPABOBOM CIOCO0E PEryjJupoBaHUs, B T€X Hayanax
«copa3mMepHOCTH», «paBHoro macmraba» (C.C. AnekceeB). Hapsiny co MHOrumu
WCCIENOBATEIsAIMM, AaBTOP IOANEPKMUBACT KOHIENIHNIO, COTJIACHO KOTOPOH,
CHpPaBeUIMBOCTh IIMpE MpaBa, CHeU(PHKAa KOTOPOro KaK COLUAIBHOIO SBICHUS —
B HOPMATHMBHOCTH, 00S13aTE€JIbHOCTH NPABOBBIX IMOJOKEHUW, B BO3MOKHOCTH HX
IPUHYAUTENBHOTO NPOBEACHUA B KU3Hb. ECiM crpaBemimBas UAECA NOJIy4aeT
HOPMAaTUBHOE 3aKPEILICHUE, TO OHA CTAHOBUTCS 3aKOHOM, IIPEBPAILACTCS B IIPABO.

ABTOp KOHCTATHPYET, YTO MO BOMPOCY O (hopmMax BOIUIOUIEHUS KATErOpUU
CIIPaBEJIMBOCTH B IPAaB€ B IIPABOBOM HAyKe CYLICCTBYIOT IIPOTHUBOIIOJIOKHBIC
MHeHHA. OIHHM HCCIENOBAaTeIM YTBEPXKAAKT, 4YTO CHPAaBEUIMBOCTH SIBISETCS
IIPAaBOBOM KAaTErOpHEW M NPEMIAraroT MCIONb30BaTh B KA4yeCTBE KPUTEPHUS
CIPaBEIMBOCTH KOHKPETHBIX OOIIECTBEHHBIX OTHOILIEHUH 3aKOHBI U JIpyroi
HopMmatuBHbld Matepuan (I1.H. Cepreiiko), apyrue OTpHULAIOT AAHHBIA TE3UC U
IPUACPKUBAIOTCA TOYKM 3pPEHHUs, YTO CHPABEUIMBOCTH — HCKIIOYUTEIBHO
HOPMAaTUBHOE 3HAYCHUE MOpPaIH, UMEIOIIEE CaMbIC PA3JIUYHBbIE CTOPOHBI, I'PaHU,
dbopMbl BBIpaXkeHUsT W (opMuUpyIomeecs Ha BCEX YPOBHAX OOIIECTBEHHOTO
CO3HaHMsI, HA YPOBHE TEOPETHUECKOr0 M OOBIACHHOI'O CO3HAHMsI, OOILIECTBEHHON
ncuxosioruu u uneosnoruu (B.M. bapanos, A.H. [1omnos).

[lo MHEHMIO aBTOpa, I YETKOIO YSCHEHHs BOIPOCA O COOTHOLICHUU
CIPaBEUIMBOCTU U INpaBa HEOOXOJUMO MPOBECTH pa3rpaHUUEHUE MEXIYy TaKUMHU
INOHATUSAMM KAaK «CIIPAaBEJIMBOCTb B IIPAaBE», «CIPABEIJIMBOCTh IIpaBa» W
«HOpUAUYEeCcKas CIpPaBeIMBOCTBY. JlUccepTaHT HMCXOOUT M3 TOrO, 4YTO MOJI
«CIPABEUIMBOCTHIO B IIPABE» CIIEAYET NOAPA3yMEBATh COLMAIbHO-HPABCTBEHHYIO

KaTCTOpHIO, KOTOpAas IOJy4dnjida BBIPAKCHUC B IIpPaBC. (<CHpaBCI[J'H/IBOCTB InpaBa» —
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3TO COOTBETCTBHE CYIIETO B IPaBe IPEICTABICHUSAM JIOAEU O JOJDKHOM B
pPEryJaupoOBaHUM  OOIIECTBEHHBIX OTHOIIEHWW M, HAKOHEI, «IOpUIuYecKas
CIIPaBEJIMBOCTH» — ATO MOHATHE, O3HAYAIOIIEE, YTO CIPABEIJIMBOCTD BBIPAKAETCS
B OJMHAKOBOM IPUMEHEHHH 3aKOHA K KaXXIOMY.

OOpamasich K aHamu3y JEWCTBYIOIIETO0 3aKOHOJATENbCTBA, JUCCEPTAHT
OTMEYAaeT, YTO B COBPEMEHHOM apOUTPaKHOM IPOLIeCcCe Ha CETOTHSAITHIUI MOMEHT
OTCYTCTBYET HOPMATUBHO 3aKPEIUIEHHOE OINPEEIECHNUE MTOHATHS CIPABEIITUBOCTH.
[Ipu sToM, Kak yka3biBaeT aBTOp, CT. 3 AIIK P® Tpebyer, uToObl apOUTpakHbIC
CyIpl  TNPOBOJWIM  CylJeOHOe  pa3dupaTeslbcTBO  HMMEHHO Ha  OCHOBE
CIOPaBEIJIMBOCTA. YCTPAHUTh CJIOKUBILEECS NPOTUBOPEUHE, [0 MHEHHIO
auccepranTa, MoxkHo, aononHuB AIIK P® HopMmoii, conepkalueid ornpeaeieHue
MOHATHS CHPABEUIMBOCTU. B CB3M € 3TUM JUCCEPTAHT IpeAJIaraeT Cleayrouee
ONpPENEIICHNE IPUANYECKON ClIpaBeNINBOCTH: «fOpuanyeckas CripaBeinBOCTb —
MOKa3aTellb  ONTUMAJIbHOCTH  OOLIECTBEHHBIX  OTHOLIEHUW,  HOPMATHUBHO
JETEPMUHUPOBAHHBIA  OOUIENPU3HAHHBIMU  MPUHLUAINAMH W HOpMaMu
MEKyHApOIHOTO npasa, Koncturynuein u COOTBETCTBYIOILINM
3akoHoaTenbCcTBOM Pocculickon denepanum.

B menom, mo MHEHHIO OHMCCEpTaHTa, B HACTOSIIEE BpeMs HEOOXOIUMO
MPUHUMATh BO BHUMaHUE, YTO CIPABEIJIMBOCTD SIBIISIETCS BAKHBIM KPUTEPUEM HE
TOJIBKO 3aKOHOJATEJIbHON, HO W IIPAaBOIPUMEHHUTEIBHON AEATENbHOCTU. Pemenus
CyZIOB, B TOM 4Hucjie apOUTPaXHBIX, MO CIOpaM O IpaBe T'PaXAAHCKOM JIOJDKHBI
yIOBIIETBOPATH TPEOOBAHUSM CIIPABEITUBOCTH.

Bropas ruaBa «KoHuenmuusi mnpaBa Ha cHpaBeliuBoe cyaeOHOe
pa30upaTebCTBO M €e 0TPaKeHHe B HOPMAX POCCHIICKOI0 U MEKAYHAPOIHOI0
NMpaBa» COCTOUT U3 ABYX naparpados.

B mnepsom maparpade - «IIpaBo Ha cmnpasemiMBOe CyaeOHOe
pa30upaTe/bCTBO: NOHATHE M  COJEPKAHHME» aBTOP OTMEYAeT, YTO
UCCJIEIOBAHME TIpaBa Ha CIpaBEIJIMBOE CyAeOHOe pa30upaTesbCTBO SBISETCS

HEOTHEMJIEMOM 4acThI0 TEOPETHUYECKON OCHOBBI IIpaBa Ha CyAeOHYIO 3alUTy, Ha
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COCTSI3aTeIbHBIM  apOWTPaXHBIM TpOIEeCcC, Ha 3aKOHHOE U CIPaBEIIUBOC
paspenieHue NpaBoBOro KOH(IUKTA.

OpHako B JHTEpaType HE CYIIECTBYeT €IMHOTO MHEHHS OTHOCHUTEIHHO
CYIIHOCTH U COJIEp>KaHHs TpaBa Ha CIpaBeIMBOE CyJe0HOE Pa3zOUpaTeNbCTBO,
YTO HE MOXKET HE OTPa3UThCA HA TMPABOBOM PETYJIUPOBAHUH PACCMOTPEHUS U
paspemieHuss Jel B apOWTpaXXHBIX cyaax. Hampumep, BBICKA3bIBAIOTCS Cambie
pa3Hble TOYKM 3pPEHUS  OTHOCHTENIbHO  OOIICNPU3HAHHOCTU TPaBWI O
CIIpaBeIJTUBOM CYyJIeOHOM pa30upaTeIbCTBeE.

BoabmMHCTBO aBTOPOB MOACPKUBAIOT TOUKY 3PEHHS, COTJIACHO KOTOPOM
paBO Ha CHpPaBEMJIMBOE CyAeOHOE pa30MpaTesibCTBO SIBIISIETCS €CTECTBEHHBIM U
HEOTHEMJIEMBIM TIPABOM, 3aKPEIUICHHBIM B HWMIICPATUBHBIX MEXKTyHAPOIHBIX
HOpMax, OT KOTOPBIX TOCYJapCTBa HE MOTYT OTCTYMAaTh AK€ MO B3aUMHOMY
cornamenuto (O.W. Tuynos, JI.B.IlaBnora, I'.M. [lanunenko, C.A.Tony0ok).
HekoTopple aBTOpPBI CUMTAIOT, YTO BO3MOXHBI PA3MYHBIE HAIMOHAIHHBIC
MOAU(PUKALMKA  TPaBWJI, PETYJIUPYIOIIUX  peaju3alMio  JaHHOTO  IpaBa
(O.N. PabuieBuy).

Heonno3HauHo pemraeTcsi BONPOC M O COJAEPKaHUM TTpaBa Ha CIPaBEJIMBOEC
cyneOHOe pa3dupaTenbCTBO. Psiji aBTOpOB BBICKA3aIM CYXACHHE, YTO B HETO
BXONAT JIBA  KOMIIOHCHTA: HWHCTUTYIHOHAJIBHBIA W  TMPOIECCyaTbHBIN
(D. I'potpaiian, U.B. bapaHos).

B mocnennee Bpemsi Bce Oolblliee pacnpoCTpaHEHHE TMOIy4YaeT Teopus,
COTJIaCHO KOTOPOH MpaBo Ha CIpaBeIMBOE CyneOHOE pa30upaTebcTBO BKIIOUAET
HE TOJIbKO MHCTUTYIIMOHAJIbHBIN U MPOIECCYaNIbHBIN, HO TAaK)KE€ U OPraHUYECKUui U
cneruanbHbIA d1emMeHTsl (MUJL. DaTHH, C.®D. Adanacses).

ABTOp apryMeHTUpPyeT MHEHHEe, 4YTO O0oJjiee JIOTHYHO TOBOPUTH HE O
KOMIIOHEHTaX TpaBa Ha CIpaBeIMBOE CyAeOHOe pa3dUpaTebCTBO, @ O TAPAHTHSIX
ATOTO TIpaBa, BBIJCIMB B HUX CyJOYCTPOWCTBEHHBIC M CYJIONPOU3BOJICTBCHHBIC.
["apanTHpyeT ocyliecTBICHUE MTpaBa Ha CIPaBeIMBOE CyAeOHOE pa30MUpaTenbCTBO

peanu3alus Takux Ipas, Kak: 1) mpaBo Ha CyneOHYIO 3allUTY, WK IOCTYI K CYAY;
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2) mpaBO Ha paBHBIE NIPOLECCYyalbHbIE BO3MOXHOCTH CTOPOH; 3) NIpaBO Ha
nyoJnyHOe cyaeOHoe pa3ouparesnbcTBO; 4) MpaBO Ha MPOBEICHHE CYIeOHOTO
pazOuparesnbCcTBa B pa3yMHBIA CPOK; 5) MpaBO Ha pa3OUpPATENIbCTBO, TPOBOJAUMOE
HE3aBUCUMBIM  CyJO0M; 6) TmpaBO Ha  pa30dUpPATENbCTBO, MPOBOJAMMOE
OecpUCTpacCTHBIM CYJIOM; 7) TpaBO Ha pa30oUpPaTEbCTBO, MPOBOJAUMOE CYIOM,
CO3/IaHHBIM Ha OCHOBAaHMU 3aKOHA; §) MpPaBO HMETh JIOCTATOYHBIE BpeMs U
BO3MOXHOCTh JJII TMPEJOCTAaBICHHUS JOKa3aTedbCTB B 0OOCHOBaHUE CBOEH
TIO3UIINH.

[lepeuncnennble mpaBa MPEACTABISIIOT COOON CBOJHBIA TIEpEeUeHb IIPasB,
YCTaHABIMBAEMbIX PA3JIUYHBIMU  MEXIYHAPOJHO-MPABOBBIMU  aKTaMU. TOT
NepedeHb  HENb3s ~ NPU3HATh  HMCYEPIBIBAIOINMM. B HalMOHAIBHOM
3aKOHOJIATEJILCTBE MOTYT COJEPKATHbCS U APYTHE, JTOTMOJHUTEIbHBIC TapaHTUU
CIIPaBEIJIMBOTO Cy1I€OHOT0 pa30oMpaTesIbCTRA.

ABTOp TpPHUXOAUT K BBIBOAY, YTO NPaBO Ha CHPABEAJIUBOC CYIAcOHOE
pazOupaTeNbCTBO — 3TO KOMIUIEKCHOE CyOBEKTHUBHOE MPABO JIUIIA, 3aKPETLIIEMOE U
TapaHTHPYEMOE MEXKIYHAPOJHBIMH M BHYTPHUTOCYJAPCTBEHHBIMH HOPMAaMH,
IpeCTaBIIsIIoNIee cOO0N COBOKYNMHOCTh MPOIECCYalbHBIX MpaB, OCYLIECTBICHUE
KOTOPBIX 3aBUCHUT HE OT BOJICU3BSABICHUS JINIIA, KOTOPOMY OHO MPUHAJJICKHUT, & OT
JNEUCTBUN OpraHOB W JIMIl, PACCMATPUBAIONIUX [0, W TPUMEHIEMBIX
POLIETYPHBIX MPABUIL

[IpencraBisis coO60i KOMITJIEKC MPOIIECCyalbHBIX MPaB, KaKI0€ U3 KOTOPHIX
UMEET CBOE COOCTBEHHOE COJAEpKaHME, MpPaBO Ha CIpPaBEIMBOE CyJeOHOe
pa30upaTenbCTBO, TEM HE MEHee, 00J1a/IaeT U CAaMOCTOSITENIbHBIM COZIEP>KaHUEM, HE
TOXKJICCTBEHHBIM TIOJIHOCTBIO HHU OJHOMY U3 BXONAIIMX B HEro IpaB, a
PACKPBIBAIOIIMMCS IIEJIMKOM WMEHHO BO BCEHl WX COBOKYIMHOCTH. B TO e Bpems
KaXJI0€ KOHKPETHOE MPOIECCYaIbHOE IPABO SIBISIETCS HEOTHEMIIEMOM YacThbIO
IpaBa Ha CIIpaBeIMBOE CynedHoe pazdoupaTenbcTBo. CreaoBaTenbHO, peanu3anus
JAHHOTO TIpaBa BO3MOXKHA TOJIBKO dYepe3 O0O0ecleueHHe MW pealu3aluio TexX

MpoleccyalbHbIX MpaB U 00S3aHHOCTEM, KOTOPBIE BXOASAT B €ro coiepkaHue, a
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3HAYUT, HapylLIEHHE IpaBa Ha CIpaBeAJIMBOE CyJeOHOe pa3OoupaTesnbCTBO OyeT
UMETh MECTO JIaXKe TOI'/la, KOrJa HapylaeTcst XOTs Obl OHO U3 3THUX IPaB.

Bo BTOpom mnaparpage - «HHTerpupoBaHWe HIeH CHPaBeAJTHBOIO
NpPaBoOCYyAMs B HOPMbI MEXKIYHAPOAHOIO0 IpPaBa» IMOJYEPKUBACTCA, YTO B
Poccuiickoii  ®enepanun  cobnofgeHue TpeOOBaHUU  CHPABEUIMBOCTH  MpU
paspeleHun 1ea apOUTPaKHBIMU CyJJaMU 00ECIIeYnBaETCsl HE TOIBKO BHYTPEHHUM
3aKOHOAATEIbCTBOM, HO M KOMIUIEKCOM MEXIyHApOJHO-NPABOBBIX HOPM,
peanu3anus KOTOPBIX MIPOUCXOJUT TIOJI HEMOCPEACTBEHHBIM KOHTPOJIEM psiia
YIOJIHOMOYEHHBIX OPraHOB MUPOBOI'O COOOIIECTBA.

ABTOp KOHCTaTHpyeT, 4YTO IE€PBOHAYAIbHO HOPMAaTUBHBIE TpPEeOOBaHMS
CIpPaBEJIMBOCTA OBUIM 3aKpEIUIEHbl BO BHYTPEHHEM 3aKOHOAATENICTBE psila
rocyaapctB. IlocremeHHO, B CBSI3W € pa3BUTHEM IIpaBa, TpeOOBaHUE
CHPABEUIMBOCTU OBUIO KOHKPETU3UPOBAHO M IPEJCTABICHO B 3aKOHOAATEILCTBE
Haubosee NEeMOKpaTUUECKUX rocyaapcts. Ilo mepe pacnpocTpaHeHus MpoueccoB
JEMOKpAaTU3allii OCHOBHBIE IIPaBUiIa CIIPABEIMBOTO CYJEOHOTO pa3doupaTesIbCTBa
HaXOAWIM CBOE OTPAKEHHUE B 3aKOHOJATENBCTBE BCE OOJIBIIETO YNCIIA IOCYJapCTB.
Yka3aHHbIE TPOLECCHI, IPUBENH K ONPEeIeHHON YHU(UKAIIMK 3aKOHOIaTeIbCTBA
IOPAaKTUUECKU BCEX PAa3BUTBIX CTPAaH B YACTH, KAacCalOLIEHCs CIpaBeJInBOIO
cyronpousBojacTBa. VMMeHHO Ha  3TOW  OCHOBE  ObUIM  pa3padOTaHbI
OOIIETpU3HAHHBIE MUPOBBIE CTAHJAPTHI CIPABEAJIMBOCTH, KOTOpBIE COCTABHIIU
COJEPKAaHUE COOTBETCTBYIOLIUX AKTOB MEXyHAPOJAHOIO IIpaBa.

[To pesynbraraM uccieqoBaHHs BOIpoca 00 MCTOYHUKAX MEXTyHApPOJHO-
IPAaBOBBIX CTAHJAPTOB CIPABENJIMBOrO CyJEOHOrO pa3z0MpaTenbCcTBa JUCCEPTAHT
JieNaeT BBIBOA O TOM, YTO OCOOCHHOCTBIO Pa3BUTHS COBPEMEHHBIX MPAaBOBBIX
CUCTEM SBJSICTCSI HE TOJBKO BIUSHUE OOLIENPU3HAHHBIX HOPM M MPHUHIIUIIOB
MEXIyHapOJHOIO IpaBa Ha BHYTPEHHEE 3aKOHOJATENbCTBO TOCYINApCTB, HO U
oOpaTHBIi  mpoliecc, B  paMKax  KOTOPOTO  MPOUCXOIAT  U3MEHEHHS

06HICHpH3HaHHBIX HOPM W IIPUHOUIIOB MCKIAYHAPOAHOI'O IIpaBa IIOA BIIMAHHCM
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3aKOHOJATENbCTBA Psfa JIEMOKPATHYECKUX TOCYJApCTB, TJIABHOW IIEHHOCTHIO
KOTOPBIX MPOBO3IJIAIIIEHBI PAaBA YEIOBEKA.

JluccepTaHT ~ KOHCTAaTHPYET, 4TO MEXKTyHApOIHbIC CTaHJIapPThI
CIPaBEJIMBOCTU MPEJICTABISIOT COO0M COBOKYMHOCTh MPAaBWII, pa3paOOTaHHBIX U
YTBEPIKICHHBIX KOMITETCHTHBIMHU MEXTyHAPOTHBIMU OpraHU3alUsIMHU.
ConepxaHue  JTaHHBIX TPaBWJI  COCTaBISIET  PsiJ  CTaHJAPTU3UPOBAHHBIX
HOPMATUBHBIMM ~ aKTaMH  YIOJHOMOYEHHBIX  MEXIYHApOJHBIX  OpPraHoB
TpeOOBaHUM, KOTOPHIM JOJKHA COOTBETCTBOBATh CTPYKTYpa, KOMIIETCHIIUS H
JeSITELHOCTh OPTaHOB 3aKOHOJATENbHOM, UCTIOJHUTEIHHOM U CYJeOHON BIIaCcTH
roCyAapCTBa, LENbI0 KOTOPOTO SBJSETCS 00ecleyeHne CpaBesInBOro Cyae0HOTro
pazOuparenbCTBa.

[IpumenuTenbHO K CyAeOHOMY pPAacCMOTPEHHIO CIOPOB O TIpaBe
rPpaKIaHCKOM CIIpaBeIJINBOE cynebHoe pazoupaTenbCTBO JTOJKHO
COOTBETCTBOBATh CJIECAYIOIINM TpeOOBaHUSIM: MPEIOCTABIATH MPABO HA CYJAEOHYIO
3allUTy W JOCTYIN K CyAy; TapaHTUPOBaTh CTOPOHAM paBHbIE MpPOLECCyalbHbIC
BO3MOXKHOCTH;  MPEIOCTaBIATh  BO3MOXHOCTh  MyOJIWYHOTO  CyJIeOHOro
pazOupaTenbcTBa; OOECIeUYrBaTh MPOBEJACHUE CYJAEOHOrOo pa30duparenbcTBa B
pa3yMHBI  CpOK; TrapaHTUpOBAaThb PACCMOTPEHHE JieJa HE3aBUCHUMbIM U
OecpUCTpPacTHBIM CYJOM, CO3JaHHBIM Ha OCHOBAaHHWM 3aKOHA; OOECleuYnBaTh
JIOCTaTOYHbIE BpeMsi M BO3MOKHOCTb JUISl TPEAOCTABICHUS JOKA3aTeNbCTB B
00OCHOBaHME CBOEW TMO3UIMU; TapaHTUPOBATh TMPAaBO HA MOTHUBHUPOBAHHOE
Cylie0HO€e pelieHue U MPaBo Ha UCIIOJIHEHHE CYJEOHOTO pelieHusl.

[lepeuncrnennple  TpeOOBaHUSI  NPEACTABIAIOT  cOOOM  najmeko  He
MCUYEPIBIBAIONINI MepeueHb. B HallMOHAIbHOM 3aKOHOJIATENILCTBE B COJIEPKAHUE
MCCJIEIyeMOTO TpaBa BIOJHE MOTYT ObITh BKJIFOUEHBI U JIPYTUE, JOTOTHUTEIbHbIE,
AIIEMEHTBI CIIPaBENIMBOTO CYI€OHOTO pa30oupaTenbCTBA.

B Tperbem mnaparpage «HUHTErpHpoBaHMe HAEH CHPABEAJIUBOIO
NPaBoOCYAUsi B HOPMbI apOMTPAKHOTO MPOIECCYATBLHOI0 NMPaBa) OTMEYACTCH,

4TO TpeboBaHue CIIPaBEIJTUBOTO cyaebHoro pazOuparenbcTBa  —
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OCHOBONIOJIATAIOIIEE  HAYaAJIO JEATENBHOCTH 110 YPETyJIMPOBAHUIO  CIIOPOB,
OTHECEHHBIX K KOMIIETEHIIUH apOUTPAKHBIX CYOB.

Ilo MHEHUIO OuCcepTaHTa, MOKAa3aTEIEM 3HAYMMOCTH CIIPABEIJIMBOCTH B
POCCUHCKOW MTPaBOBOW CHUCTEME SIBJISIETCSA BKJIIOUEHHUE JAHHOW KAaTErOPUHU B TEKCT
[IpeamOynbl Konctutynuu P®. ABTOp mogyepkuBaer, YyTO B MPETOMIICHHH K
IpaBy 3TOT (PAaKT 03HAYAET, YTO BCE MPABOOTHOUIEHUS, BO3ZHUKAIOLIUE 110 IOBOAY U
B CBSI3U C 3aKOHOJATEJIbHOW M MPABONPUMEHUTENBHON NESITENbHOCTBIO, JOJIKHBI
CTPOUTHCS B COOTBETCTBUU C TPEOOBAHUSAMM CIPABEITUBOCTH.

[Tonoxenuss Koncturynuu PO, mocBsiieHHbIE CHPaBEJIMBOCTH, ObLIH
OTpakeHbl B ApOUTpaXKHOM MpolecCyalbHOM Kojaekce P®D, ctaThsi 2 KOTOPOro
TOBOPHUT, YTO JEATEIBHOCTh 110 PACCMOTPEHUIO U Pa3pELICHUIO 1€, OTHECEHHBIX K
KOMIETEHIIMU apOUTPaKHBIX CYAOB, JOJKHA OCYLIECTBISITHCS B COOTBETCTBUH C
TpeOOBAHUSIMU  CIIPaBEUIMBOCTHU. JluccepTaHT MOAJEPKUBAET MHEHHE TeX
aBTOPOB, KOTOpBIE CYUTAIOT, YTO CHPABEIJIUBOE pa30MPATEIbCTBO SIBISIETCS
HEOTHEMJIEMbIM YCJIOBUEM BBIHECEHHS] €IWHCTBEHHO TMPABWIBHOIO CYyA€0HOTO
IIOCTAHOBJIEHHUS 110 PACCMOTPEHHOMY CIIOPY M, TEM CaMbIM, FapaHTUPYET 3ALLUATY
npaB CcyOBeKTOB B cdepe MNpeanpuHUMATEIbCKOH W HWHOM HSKOHOMUYECKON
nestenbHocTH (T.A. I'puropsesa, C.I'. Tkauera).

IIpomomxkas wuccnenoBaTh JAaHHBIA BOIPOC, ABTOP NPUCOEAMHAETCA K
YTBEPXKJICHUIO YUEHBIX-TPOIECCYAIUCTOB, UYTO TpeOOBAaHHE CIPaBEJIMBOCTH,
HapsAy € APYTMMH 3aJa4yaMu apOUTPaKHOTO CYAONPOU3BOJACTBA, BBIMOJIHSAETCS
OpU PpPAacCMOTPEHHM M  pa3pelieHUd apOUTPaXHbBIM CYJIOM B  MOpPSJIKE,
YCTaHOBJICHHOM 3aKOHOM, OTHECEHHBIX K ero BejeHuto cropoB (B.M. Illepctiok,
M.K. FOxoB). Ongnako aumccepranT orMeuaeT, yto AIIK P® He packpeiBaer
COZIEPKaHMs CIIPABEJIMBOCTM M 4YTO B COJEPXKAHUU JPYyTMX CTaTed KOJEKca
TpeOOBAaHKE CIIPABEITTUBOCTH HE YIIOMUHAETCS.

B cBsi3u ¢ aTum quccepradt npegiaraet B oomei yactu AIIK P® packpbiTh
COZIepKaHWe NpUHUMIA crpaBenauBocTH: «fOpuanueckas CcHpaBeIMBOCTh —

ImpaBujia, HOPMAaTHUBHO ACTCPMHUHUPOBAHHLIC O6H_ICHpI/I3HaHHI>IMI/I IIPpUHOUIIAMHU U
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HOpMaMU MEXAYHApoJHOTo mpaBa, KoHCTUTylueld #W COOTBETCTBYIOIIUM
3aKoHOAATeNbCTBOM Poccuiickoil ®@enepaunu, NOpUMEHSAEMbIE B KayeCTBE
WHCTPYMEHTA paclpeliefieHus] TpaB U 00sS3aHHOCTEH CYOBEKTOB apOUTPaKHOTO
CYIOIIPOU3BOJICTBAY.

[lo MHeHMIO AMCcepTaHTa, 3TO IMO3BOJIUT, BO-MEPBBIX, KOHKPETU3IUPOBATH
3a/ady CIpaBeJIMBOTO pa30upaTenbCcTBa, mpeaycMoTpernyto 1. 3 ¢r. 2 AIIK PO,
a, BO-BTOPBIX, B ciaydasXx, npeaycMoTpeHHbIX AIIK P®, copuenTupoBath Cyasl Ha
MOUCK HOPMBI, HE TOJBKO COOTBETCTBYIOIIEH MEXKIyHAPOJIHOMY U BHYTPEHHEMY
pPOCCHIICKOMY 3aKOHOAATENbCTBY, HO M HamOoJiee ONTHUMAIbHO PEryIUpPYIOIIeH
OTHOUIEHUE, KOTOPOE CTAJIO MPEMETOM CYIeOHOr0 pa30oupaTenbCTBA.

Jlanee aBTOp oOpamaercss K HCCIEIOBAaHUIO BOMpOca O TOM, B Kakou
crerienn HopMbl ATIK P®D B3auMOCBsI3aHbI € MOJOKEHUEM CT. 2 O CHPABEIMBOM
cyneObHOM paszOuparenbcTBe. [[MccepTaHT MCXOAUT W3 TOTO, YTO JAOCTHXKEHUIO
HauOoyiee ONTUMAIIBHOW JESITEIbHOCTH CYOBEKTOB apOUTpakHOroO IMpolecca
NOJYMHEHbl Bce 0€3 HCKIOYEHUSI HOPMBI apOUTPaKHOr'O MPOIECCYaTbHOTO
3aKoHOJaTenbCcTBA. Kaxxaas mpoueccyanbHash HOpMa HalpaBjieHa Ha COJEHCTBUE
OCYIIECTBJICHHUIO CTIPABEIJIMBOTO MPABOCY AU, PETYJIUPYs CBOIO, O0JIee WM MEHEe
HIMPOKYI0, TPYIIYy OOIIECTBEHHBIX OTHOLIEHUH, MMEIOIIMX MECTO MO MOBOAY
npeamera cnopa o cyobektuBHOM TipaBe (H.A. UYeuwna, A.M. DxumoB).
HckitoueHnne Kakoi-mnOo0 HOPMBI U3 KOMILUIEKCHOIO MEXaHU3Ma IPaBOBOTO
peryJIMpOBaHUsl IEATEILHOCTH MO PA3pEIISHUIO JIe]l, OTHECEHHBIX K KOMIETEHIIUN
apOUTpaXXHBIX CYJOB, MOXET MPUBECTU K MPOU3BOIY JMOO TPH YCTAHOBIICHUH,
PACCMOTPEHUHM WJIM OILICHKE OOCTOSITENIbCTB Jelia, JMOO TPUHATHU CyAeOHBIX
MOCTAHOBJICHUM, MO0 MNpH OCYIIECTBICHUM KOHTPOJS 3a 3aKOHHOCTBIO WU
000CHOBaHHOCTHIO MIPUHATBIX pELICHUN. B KOHEYHOM UTOTE
HEYPETYJIUPOBAHHOCTh TE€X WM HHBIX OTHOIICHHH MOXET NPUYMHUTH yIIepO
MIPABOBOW 3alTUIIICHHOCTH TPEINPUHUMATENCH W WHBIX JIMIl, OOPATHBIIMXCS B

apOUTpaXHBIN CY/1 ISl BOCCTAHOBIICHUS HAPYIICHHBIX CYOBEKTUBHBIX MPAB.
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B cBI3n ¢ 3TUM [OHMCCEPTAHT NPUXOAWT K BBIBOAY, YTO BaKHEHIIEH
rapaHTHEW 3allUThl NpaB MpEANpPUHUMATENICd M HUHBIX JMIl B apOUTPaKHOM
IpoLECCE  SABIAETCS  YPETyJIHPOBAHHOCTb BCETO 00bEeMa  OOIIECTBEHHBIX
OTHOIIIEHUH, BO3HUKAIOIIUX BO BpeMs U IO MOBOJY CyneOHOro pa3OuparenbcTBa
CIIOPOB, OTHECEHHBIX K KOMIIETEHLIUH apOUTPAKHBIX CYOB.

Ilo MHEHHIO AUCCEpPTaHTa, BaKHBIM ITOKA3aTENIEM CIIPABEAJIMBOCTH TOW WIIN
MHOM OTpaciy MpaBa SBJIACTCS HAJIUYKME B NOCICAHEH IOPUINUECKUX aKCHOM. J[is
paspelleHuss BOIpoca O TOM, B KaKOW CTENEHH apOUTPaKHOE MPOLECCYaJbHOE
IPaBO COOTBETCTBYET TpPeOOBaHUSIM CIpPABEIJIMBOCTH, aBTOP CTAaBUT CBOEH
3a7adyeil BBIABUTH, BKIIOYEHBl JIM B COACPKAHWE HOPM JAHHOW OTpaciu
IOpUINYECKUE AKCUOMBI.

Ha ocHOBe BcecTOpOHHETO MCCIIeI0OBaHUs apOUTPaKHOTO MPOIIECCYaTbHOTO
3aKOHOAATENBCTBA, JUCCEPTAHT MIPUXOJINUT K BBIBOMY, YTO, B KOHEUHOM CYETE, BCE
HOPMBI TAaHHOW OTPAaCiIu COOTBETCTBYIOT OCHOBHOM IOPHUINUYECKON aKCHOME «KOT1a
3aKOH JaeT IIpaBO, OH JA€T U CPEIACTBO €ro 3allUTh», T.K. B COBOKYIIHOCTH
IPEJICTaBISIIOT CO00M KOMIUIEKC CpEACTB Al BOCCTAHOBJIEHUS HapyLIEHHOI'O
IIpaBa.

OpHako, MO MHEHMIO JUCCEpTaHTa, HaubOoyiee 3HAYMMBIM IIOKa3aTeseM
CIPABEAJIMBOCTU apOUTPAKHOTO MPOLIECCYATBHOIO MpaBa SBISIIOTCS T€ HOPMBI, B
COJIEP>KaHUU KOTOPBIX IOPUINYECKHE AKCHOMBI OTPaXKEHbI HEITOCPEICTBEHHO.

K [aHHOW KaTeropum OTHOCUTCS HOpMa, coJepkauias OpUIAYECKYHO
aKCUOMY O IpaBe Ha oOpalieHre B apOUTPaKHBINA Cyd. ABTOp IPU 3TOM OTMEYAET,
4TO CIPABEAJIUBOE CyJEOHOE pa30MpaTeNbCTBO HEMBICIUMO O€3 MPENIOCTABICHUS
BO3MO>KHOCTH Y4aCTBOBATh B HEM BCEM 3aMHTEPECOBAHHBIM JIMLAM.

K BbIIENTPUBENEHHON I'PYIIIIE HOPM TECHO IIPUMBIKAET HOPMa, COAEepKalas
aKCHOMY, COIJIaCHO KOTOPOM JOKa3aTelbCTBA OLICHUBAIOTCA HAa OCHOBE
KAUYECTBEHHBIX, @ HE KOJWYECTBEHHBIX XAapaKTEPHUCTHK, T.€. IO BHYTPEHHEMY
yOexaeHno. ABTOp BBICKA3bIBA€T MHEHHUE, UYTO JaHHAs HOPMa HENOCPEICTBEHHO

o0OecreynBaeT CHpaBeUIMBOE pa30upaTresibcTBO B apOUTpPaKHBIX CyJax, T.K.



26

NPENATCTBYET (POPMUPOBAHUIO MPENYOEKICHHOCTH CYEH O CHIIe J0Ka3aTeIbCTB U
MO3BOJISIET  NPUHUMATh  PEIICHUs, OCHOBAaHHbIE HA  HENPeAB3ATOM W,
CJIeI0BATEIbHO, CIIPABEIMBOM OLIEHKE CYJIOM OOCTOSITENIbCTB JIENa.

Tperbsi raaBa «lIpaBoBoii MexaHu3M o0ecnedyeHHsi MpaBa Ha
CIpaBeJIuBoOe Cyle0HOoe pa30upaTeibCTBOY.

Pe3ynbTaThl, MOJYyYEHHBIE C HCHOJB30BAHHEM PA3JIUYHBIX METOJIOB
UCCJIEIOBAaHMSI HOPMATHBHOIO MaTepuasa, MO3BOJWIM JUCCEPTAaHTy CHAelaTh
BBIBOJI — CIIpaBEIJIMBOE CyJeOHOe pa3OupaTrenbcTBO B IMOJHONW  Mepe
rapaHTUPOBAHO APOUTPAXKHBIM IPOIIECCYATBHBIM 3aKOHOMATENHCTBOM. [Ipu 3TOM
JUCCEPTAHT TMOAYEPKUBACT, YTO peanu3anus TpeOOBaHUN CIpPaBeJIMBOCTU
o0OecrieunBaeTcss HE TOJBKO HOPMAaMH  apOMTPa)KHOTO  IPOLECCYATBbHOTO
3aKOHOJIaTeNbCTBA, HO U HOpMaMmu Konctutynuu PO, mexIyHapoaHOro npasa u
JIPYTUMHU HOPMaMH.

Bmecte ¢ Tem aHMccepTaHT OTMEYAaeT HEOOXOJMMOCTh 3aKOHOJATEIBHOIO
YCTaHOBJICHUSI JOTIOJTHUTENbHBIX TapaHTHM 3alUTHI MpaB MpearnpUHUMATENCH B
Cy/IcOHOM pa30upaTeabCTBE MO apOUTPaKHBIM JeaM. [[uccepTaHT moauepKuBaeT,
YTO BOCIIPUSTHE OOIIECTBOM CYJIEOHOM MEATeTbHOCTH KaK  CIpaBeJIUBOMU
onpeensieTcs, MPexKIe BCEro, CIpaBeUIMBOCThIO Cy1I€0HBIX PEIICHHM.

B pabore oTMmeuaeTcs, B TIOHATHE CIPABEAJTUBOCTH  CYACOHBIX
MOCTAHOBJICHUN yUEHBIMU-TIPOLIECCYATMCTAMH BKJIAJBIBACTCS PA3IUYHBIA CMBICIL.
TpeboBaHue CripaBeNIMBOCTH PEIICHUS BBIPAXKACTCS Yepe3 IPUANICCKUE MTOHITHUS
3akoHHOCTH 1 00ocHOBaHHOCTU (H.A. Ueunna, A.W. DxkumoB). CyIiecTByeT Takke
To4Ka 3peHus, auddepenupyromias nanupie mouatus (A.T. bornep).

[lo MHeHHIO aBTOpa, HMPUHIUII 3aKOHHOCTH CO3JA€T MPEANOCHUIKU st
oOecrieueHrs CIPaBEJIMBOCTH, IOCKOJIbKY B HEM COJEPXKUTCS TpeOoBaHUE
paBeHCTBa BCEX IpakJaH nepes 3aKoHOM. BceoOurHoCcTh 3aKkOHa TaKoBa, YTO OHA
HU JUIsi KOrO He JeJaeT MCKIIOYEeHHUs, KOrja BO3HUKAeT BOIpPOC 00

OTBCTCTBCHHOCTHU 3a HAPYHICHHUC 3aKOHA4, a TAKXKC HC CO34aCT HU MIJIsI KOI'O
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HEOOOCHOBAaHHBIX  MPHUBHJIETHH  MPU  OCYIIECTBICHHU  KOHCTHTYI[MOHHO
rapaHTUPOBAHHBIX CyOBEKTHUBHBIX MPAB.

CBsi3p 3aKOHHOCTH M CHPABEUIMBOCTH HE HOCUT JHUIIb OJHOCTOPOHHUU
XxapakTep. XOTs 3aKOHHOCTh M BO3HHMKAET Ha MOYBE CIPABEUVIMBOCTH, TO €CTh
CTIPaBEIMBBIX MPABOBBIX HOPM, TOCIE €€ YCTAaHOBJICHHS OHA cama CTaHOBUTCS
BaXHEHIINM (PaKTOPOM 0OECIICUCHHUS CITPABEATUBOCTH.

ABTOp KOHCTaTHpYyeT, UYTO 3aKOHOJATeNlb HAET MO MyTH pPaCHIMPEHHS
HOPMATUBHOU 0a3bl yperyJupoBaHUsl CIIOPOB U CTPEMHUTCS CBECTH K MUHUMYMY
CUTyallud, TPU KOTOPBIX CYIIHOCTh PEIIEHUS OIpeaesieTcsi Ha OCHOBE
CyOBbEKTHBHOTO MHEHUS CY/bH.

B maparpade nenaetcst BBIBOJ, UTO MOJHOE M BCECTOPOHHEE yCTAaHOBJICHUE
OOCTOSITENILCTB JIea, a TAaKKe MPaBUIBHOE TOJKOBAaHHWE M NMPUMEHEHHE HOPMBI
IpaBa SBIAIOTCS XOTSI U BaKHBIMH, HO JIaJIeKO HE MCUYEPIBIBAIOIIMMH YCIOBUSIMU
CTPaBETMBOTO PEILICHUSI.

[To pe3ynpTaraM paccMOTpPEHHS TEOPETHUYECKUX IMOJOKEHHUH U MaTepHaJIOB
CyneOHON TpaKTUKU aBTOp MpPHINET K BBIBOJY, YTO IMEpPEYCHb HEOOXOIUMBIX
yCIIOBUH, 00€CeunBaOUUX CIPaBEVIMBOCTh MOCTAHOBJICHUN MO apOUTpaKHBIM
7enaMm, JOJDKeH OBITh Takke JOMOJHEeH TpeOoBaHMEM coOJIofeHus Haubosee
ONTHMAJBHOTO BapHaHTa paspeuieHus nena. CrpaBeanuBoe pa3z0oHPaTEIbCTBO
SBJISIETCA HEOTHEMJIEMBIM YCJIOBUEM BBIHECEHUS! EIMHCTBEHHO IPaBHIBHOTO
CyIeOHOTO TIOCTAaHOBJICHHS IO PACCMOTPEHHOMY CIIOpY M, TEM CaMbIM,
rapaHTUPYeT 3alUTy IpaB CyOBEKTOB B cdepe MpearnpUHUMATEIbCKON U MHOU
IKOHOMHYECKON ACSITEIHHOCTH.

B 3akiaouennu GOpMyNHPYIOTCS BBIBOJABI U MPEAJIOKEHHUS IO
COBEpIICHCTBOBAHUIO  apOUTPAXHOTO  MPOLECCYaJbHOTO  3aKOHOJATENIbCTBA,
npejJiaraeTcsl pefakuus psga crareii ApOUTpa)XXHOTO MPOLECCYaTbHOTO KOAEKca

Poccuiickon ®@enepanumn.
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