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OBLIAA XAPATEPUCTHUKA PABOTHBI

AKTYaJIbHOCTh TeMbl  HccJeqoBaHMsi. Tema  JHcCcepTallMOHHOTO
WCCJIEIOBaHMs — 00IIasi TeOpus IOPUIUIECKUX JOKA3aTEeIbCTB BHIOpaHA aBTOPOM
paboThI HE CITyYaitHO.

Cnyx0a B opranax npoxkyparypbl B T€UEHUE TPEX JIET, y4acTUe B CyaeOHbIX
YTOJIOBHBIX pa3OMpaTeNbCcTBAX B KAa4yeCTBE TOCYIAapCTBEHHOTO  OOBUHHUTEIS,
OCYUIECTBJIICHUE HaA30pa 3a coOJI0/IeHueM aJIMUHUCTPATUBHOTO
3aKOHOAATENbCTBA, B TOM UYHCIIE, OPraHOB BHYTPEHHUX JEJ, Yy4yacThe B
OTOPABJICHUU TPAXKIAHCKOTO CYAONPOM3BOJACTBA TNpHUBENIa JUCCEpTAHTA K
yOexJIeHnI0, 4To paboTa ¢ JI0Ka3aTelabCTBAMHU, WX COOMpaHue, 3aKpervieHHe,
MCCIIEIOBAaHUE, OLIEHKA — OCHOBA MPaBOMPUMEHUTEIILHOU JIESITEIbHOCTH.

Bmecte ¢ TeMm, ropuadueckas TNpaKTHKa CBUAETENbCTBYET O TOM, YTO
IPaBONPUMEHUTEIb HE BCETJa JA€T BEPHYIO C TOUKHU 3pEHUs 00Iel TeOpUH Mpasa,
oOmelr  Teopuu  JIOKA3aTEIHCTBEHHOTO  MpaBa  OIEHKY  HMMEIONTUMCS
JI0Ka3aTelIbcTBaM. ITO TMPUBOIUT K «Opaky» B padoTe. MPUTOBOPHI, PEIICHHS,
MOCTAaHOBJICHUSI CyJa MPHU3HAIOTCS HEOOOCHOBAaHHBIMH, OTMEHSIIOTCS, JeJa
BO3BPAILIAIOTCS HA HOBOE PACCMOTpPEHHUE, MO0 MPEKpaIIatoTCs; MOCTAHOBICHUS O
OPUBJICYCHUH  TPAXKJAH,  OPUAMYECKMX  JMI K  aJIMHHUCTPATUBHOU
OTBETCTBEHHOCTH OTMEHSIOTCS M3-32 HEOOOCHOBAHHOCTH TMPUHSITOTO PEIICHUS
(oTcyTcTBHS HEOOXOAMMBIX JIOKa3aTelIbCTB), YTO HEU30EKHO TMPUBOIUT K
HapylICHUIO MpaB M 3aKOHHBIX MHTEPECOB JIMIl, YYAaCTBYIOIIMX B IPABOBOM
KOH(DJIUKTE, B TOM YHCIIE, TOTEPIICBIINX.

Takoe monoxxeHHe Beled HEraTUBHO CKA3bIBAaETCS Ha penyTaluu
OTEYECTBEHHOTO MPABONPUMEHEHUSI, YTO TOATBEPXKAAETCS U  IMPAKTUKOU
EBponeiickoro Cyna mo mpaBaMm 4esioBeKa, (OpMUPYET B CO3HAHUM TpaklaH
HEJIOBEpHUE K POCCUIICKOMY MPaBOCYJUIO0, COMHEHHE B JIEHCTBEHHOCTH NMPHUHIIMIIA
CBSITOCTM  3aKOHAa UM  HEOTBPAaTUMOCTM  HAKa3aHUsi 32  COBEPILECHHOE
paBOHapyIICHUE.

JlokazarenbcTBa, WX (UKCAIMS W OIEHKA — OJHU W3 HanOOoJIee BaKHBIX

BOIIPOCOB HpaBOHpHMCHHTCHBHOﬁ JACATCIBHOCTH. NMeHHO oOT TOro, HaCKOJIBKO
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Oe3yIpeuHbl MpolecCyallbHbIe EUCTBUS C J10Ka3aTeNbCTBAMHU, OCYIIECTBISIEMbIE
IIPaBONIPUMEHHTEIEM (CYIIOM, IIPOKYpaTypOil, OpraHaMu BHYTPEHHUX JIeJ1, MHBIMU
NPaBONPUMEHHUTEIBHBIME OpPTaHaMK) 3aBUCHT 3aKOHHOCTb M OOOCHOBAHHOCTH
OPUHATOTO MPABOMPUMEHUTENBHOTO aKTa, B TOM YHCIE, MPOBO3IIAIIEHHOTO OT
UMEHH roCyIapCTBa.

IOpuandeckne noka3aTellbcTBa — CAMOCTOSITEIPHOE TOHSATHE POCCHICKOTO
JI0Ka3aTeNbCTBEHHOTO TMpaBa. JloKa3aTenbCTBO HE MPOCTO HEOOXOTUMO JUIs
BOCCO3/1aHusl (haKTa MPOIUIOr0, MMEIOIIET0 3HAueHWE /IS PacCMaTpUBAEMOTO
nena. Hanmuume moKa3aTenbCTB — E€IMHCTBEHHOE YCJIOBHE JOKa3bIBaHHS B
MIPaBOBBIX YCIIOBHSIX.

HecMmoTpst Ha TO, 4TO yYEHBIMH Pa3IUYHBIX OTPACIIEBBIX TMPABOBBIX HAYK
CKPYIYyJIE3HO  MCCIAEAYIOTCS  MpoOjeMbl  TEOpUM  JOKa3aTelnbCTB,  Ha
3aKOHOAATETFHOM YpPOBHE BOMPOCHl  JOKA3aTeNIbCTB W MPOIECCYaTbHOTO
JIOKa3bIBaHMS YPETyJIUPOBAHBI SIBHO HEJOCTATOYHO.

JIeHCTBYIOIIMM ~ 3aKOHOAATENBCTBOM  HE  PENVIAMEHTUPOBAHBI  BUIBI,
KayeCTBO, KOJIMYECTBO JIOKA3aTEJbCTB, HEOOXOMWMBIX WM JOCTATOYHBIX IS
yCTaHOBJIEHHUs] TOro wuiau uHOro ¢akra. Bmecre ¢ TeM, 3aKOHOAATENHHOE
3aKpeIJICHNEe TEOPETUYECKUX JIOCTIDKEHWH TIPaBOBOM Hayku B o0jacTu
JI0Ka3aTeNbCTBEHHOTO TpaBa JOKHO CHOPMHUPOBATH YCIOBUS [IJISI TOTO, YTOOBI
mpoiecc TMPUMEHEHHS TMpaBa cTajl Oojiee 4YeTKuM, OoJee TOHSITHBIM,
NpeCcKa3yeMbIM, a 3HAYUT €ro pe3ysbTaT — MPAaBONPUMEHHUTEIbHBIA aKT — HE
BBI3BIBAJI OBl COMHEHHI TPaXkKIaH.

AKTyanbHOCTh TE€MBI 3aKJIIOYAETCS U B TOM, YTO HMCCIEAOBaHUN B 00JacTu
JI0Ka3aTebCTBEHHOTO TIPaBa B TUIOCKOCTH O0IIel TEOpUH MpaBa MPAKTUYECKH HET,
TOT/Ia Kak, MO YOEXJICHHWIO aBTOpa, OOIIETEOPETHYECKHE pa3pabOTKH MpoOsieM
JI0Ka3aTeIbCTBEHHOTO MpaBa MOTYT M JOJDKHBI ObITh HAyYHBIM (DYHIaMEHTOM IS
OTpaCJIeBBIX HCCIEAOBAaHUNH W HAYYHO-TIPABOBOM KaHBOW JJIi OTEUECTBEHHOTO
IPaBOTBOPUYECTBA.

CreneHb Hay4YHOU pa3padOTAHHOCTH TEMbI HCCIE0OBAHUSA.

[TpoGiemMam noKa3aTENbCTBEHHOTO MIpaBa Ha OTPACIIEBOM YPOBHE yESIETCS

3HAYUTCIBHOC BHUMAaHMUCE, OJHAaKO 06IHCTCOPCTI/I‘{CCKI/IC HCCIICAOBAHUA
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MIPOJIOJDKAIOT CYIIECTBOBATh Kak Obl camu 1o cebe, HeCMOTps Ha TO, YTO Camo
YYEHHE O IOPUJIMYECKOM JOKAa3bIBAHUM  SABJSACTCS JPEBHEWIIECH  4YacThIO
00111eUeIOBEUECKO TMPAaBOBOM KYJIBTYphl, KOTOpoe Hadaio ¢GHOpMUPOBATHCS,
MIPAKTUYECKHU, C MOSIBIICHUEM npaBal.

PazpaboTtkoit 0003HaYEHHOI JIUCCepTaluen TEMBI 3aHUMAJIOCh
BbIJIatoMecs: oredectBeHHbIe yueHble JI.LE. Bnagumupos, C.C. Crtporosuu, B.1.
Cepreesuu, N.5. @oilinunkuii, H.C. Taranues, B.JI. CnacoBuu, B.A. JIuHoBCKuUi,
H.IT. Kapa6uesckuii, O.B. 3axunxuii, H.JIL. [Jroepnya, E.A. Homns, H.M.
KopkyHos, ['.®. lllepmieneBuy u zp.

K Bompocy o00mIeTeopeTHYeCKuX WCCICIOBAHUNA TEOpUH JT0KA3aTeIIbCTB
oOpaianich MHOTHE yqumez, MIpUA 3TOM, BOIPOCHI JOKA3aTEIHLCTBEHHOIO IPaBa,
Kak BepHO oTMeuaeT B.A. HoBuukwuii, paccMaTpuBaJuch B IUIOCKOCTH APYTHX
obmiereopeTuueckux  mpoobsieMm, Hanpumep, npaonpumeHenus — C.C.
AHCKCCGBBIM3, A.b. BCHFCpOBBIM4, B.B. .HaSapCBLIMS, C.B. HI/IHCHLG, N.B.
TuMOLIeHKO  u ap., opuaudeckoro mpouecca — B.M. T'opmenessim, B.I.

Kpynuneim, FO.U. MenbaukoBbiM, U.b. [11axoBeiM 1 z:p.8, U.A. Tanaran’ u Ip., C

Y Cwm.: Hosuyxuii B.A. Teopust nokaszarenbcTBeHHOro npasa. MoHorpadust B 2x tomax. Tom 1. — M. -—
Craspornosb. 2004.C. 9. ((To nanHOMYy Bompocy cMm.: moapobuee: [Haxman C.B. O cyneOHBIX 0Ka3aTeILCTBAX 110
JPEBHEMY PYCCKOMY TMPaBy B UCTOPUYCCKOM HX pa3BuTHH. Mock. yH-T. M. YH. tunorpadus. 1851; @oxuna M.A.
Ucropuyeckre mMepHoasl ¥ TEHACHLUWH CTAHOBICHHUs [OKAa3aTeJIbCTBEHHOrO mpaBa Poccum (rpaskmaHcko-
npoueccyaiabHblii  acriekt) /| ApOurtpaxkHelii u rpaxaanckuii mpomecc. 2003. Ne  10; Mamawosa B.B.
JlokaszarenbCTBeHHBIH mponece B Poccun: Hcropust U coBpeMeHHOCTD // ApOUTPaXKHbIM U IPa)KJaHCKUM MpPOLIECC.
2003.Ne 7 u nip.

2 Cwm., nanpumep: Jiopsieun M.A. Tpuvenenue npasa // TIpo6iaems Teopun rocymapersa u npasa. Iox pex. C.C.
AunekceeBa. M., IOpuauueckas nureparypa.. 1979;Fnoosuyxasn E.I1. Jloka3aTenabCcTBa B IOPHAMYECKOM TIporecce /
ucc. kaua. op. Hayk. Kazans. 1987.;K03106 A.C. O KOHIENTYAILHOCTH TEOPUH JOKA3aTELCTB B IOPUCIUKIINU //
AxTyaspHble NpPOOJIEMBI TEOPHM IOPHIMYECKHUX jgoKasarenscTB. Mpkyrck. 1986; Pewemnuxosea H.B.Kypc
JIOKa3aTeIbCTBEHHOTO IIpaBa B POCCHHCKOM TpakIaHCKoM cynonpousBoactBe. M. Hopma. 2000; bayaun A.B.
Bpemsi nokaspiBaHus mpu paszOuparenscTBe rpaxkgaHckux aen. M., opoxeu. 2004; beaxun P.C. Cobupanue,
UCCIICIOBaHKE U OIICHKA JJO0Ka3aTenbeTB. M. 1966.

3 Anexcees C.C. OO0mast Teopusi COIMAaIbUCTHUCCKOro mpasa. Beim. 4. CeepmioBck. 1966; on orce, [Tpobmembr
teopuu npasa. Kypc nekuuit B 2-x romax. CFOU. Ceepanosck. 1973w np.

* Benzepos A.b. Teopusi rocymapersa i npasa. M. UK®-Owmera_JI. 2002.

® O6mast Teopus mpasa. Kype nexuuit. Hikmonurpad. H.Hosropox. 1993.

6 Teopust TocyaapcTBa u npaBa B 2-X ToMax. Xpecromatusi. ABT. — coct. B.B.Jlazapes, C.B. Jlunens. M. HOpucr.
2001.

" Tumowenxo M.B. Peammsauust npasa // Teopust rocymapersa 1 mpasa. M., Pocros-Ha-J[ony. MapT. 2003.C. 554-
555.

8 Teopust opuauyeckoro npouecca / [lox pen. B.M. INopwenesa. Kues.Buma mkona. 1985.C. 108-114;henedux
HU.B. Cramuu B IOpUIMYECKOM Tpoliecce. oblieTeopeTnieckue ucciaenosanus // Asroped. mucc. KaHf. Op. Hayk.
Xapbkos, 1986.C. 16-17u np.

® I'anazan U.A. TIpoGrema 06IIEro IOPHIMYIECKOTO IPoLecca B COBETCKON IOPHANUECKOil Hayke // mpoueccyanbHble
HOPMBI M OTHOILICHHUS] B COBETCKOM IpaBa (B «HEMpoLecCyalbHBIX oTpacisax»). ['n. 1. Boponex. BopoHexckuii yH-
T. 1985.
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MO3ULAKN COBMEIICHUS 3HAHUW O MPABOIPUMEHECHUU U FOPUINYECKOM ITpoLecce —
B.1. HeymHHLIMlo U Jp.

BMmecte ¢ Tem, oueBMIHAs 3HAYMMOCTb [JI1 TEOPUM JI0KA3aTEIbCTB U
JTIOKa3bIBaHMS OOIIETEOPETUYECKOTO YPOBHS UCCIEAOBAHUS HE MOJTY4YaeT CETOIHS
JOJDKHOM — TOJJICPXKKH, H  TOCTYJHMpPyeTCs JIMIIb B PEIKUX  paboTax
MOHOTPa(pUYECKOTO YPOBHSI.

O0bekTOM  JuCCepTalluM  SIBISIOTCS  HAYYHO-TIPABOBBIE  MPOOJIEMBI
00111 TEOPETUUECKOTO UCCIEOBAHUS FOPUINIECKUX TOKA3aTEIbCTB.

IIpeamMer auccepTalMOHHOTO MCCIEIOBAHMS — OOIIETPABOBAsi KATETOPUS —
IOPUANYECKUE JOKA3ATENbCTBA.

Hean AUCCEPTALMOHHOTO HcCJIe0BaHUA — dbopmupoBaHue
TEOpEeTUUECKOW 0a3pl JUIsl M3y4YeHUsS TPOOJIEM IOPUINYECKUX JT0KA3aTEIbCTB C
No3uIMi  o0med Teopur TMpaBa U OOOCHOBaHME HAYYHO-TPAKTHYECKON
3HAQYMMOCTH ITOJ0OHOT0 MOAX0/a.

3agaum:

— M3YYEHHE MPUPOJBI U OCHOBBI JIOKA3aTEIbCTB KAaK SIBICHUS MPaBOBOU
JICUCTBUTEIBHOCTH,

— 00OCHOBaHHME TEOPETUUECKON M MPAKTUYECKOM 3HAYUMOCTH H3YUYEHHUS
JI0OKa3aTeJIbCTB KaK OOIIEPaBOBOM KaTeTrOpHH,

— M3YYCHHUE OCHOBHBIX CYIIECTBYIOIIMX TEOPUM JOKAa3aTeNIbCTB, BHUJIOB,
CpPEICTB JOKAa3blBaHUS B 4YEJIOBEUYECKOW MCTOPUM M HA COBPEMEHHOM JTalie
OTE€YECTBEHHOT'O ITPABONIPUMEHEHUS;

— BBISIBIICHUE KATETOPHi, OOIIUX JJIsl TOKA3aTEIbCTB B PA3IUYHBIX OTPACIISAX
MIPaBONPUMEHUTEIBHON €A TEIbHOCTH;

— UCCJICIOBAHUE JOKA3aTEJIbCTB B KAYECTBE OCHOBBI ITPABONPUMEHUTEIBHOM
JeATEeIbHOCTH, 000CHOBAHWE 3HAYUMOCTH MOJ0OHOT0 MOJIX0Aa KaK MPEANOChHIIKH
3aKOHHOCTH U MPaBOIOPSJIKA,;

— GOopMyIMpPOBaHKE KOHKPETHBIX MPEIJIOKECHUA IO COBEPIICHCTBOBAHHIO
OTEYECTBEHHOI'O 3aKOHOJIaTEIbCTBA, pErIaMEeHTUPYIOIIETO IPOLEAYPY

JOKa3bIBaHM .

19 Teyuwun B.H. Teopus rocymapcersa u mpasa. M., Hopma. 2002.
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MeTo10/10THYECKYI0 OCHOBY HCCJIA€I0BAHMSI COCTaBWJA OOIIMpHAas
CIIeMATBHO-IOPUANYECKON JIUTepaTypa Kak IO OOIIel Teopuu rocynapcTBa U
1paBa, TakK u KOHCTUTYLIHIOHHOMY, YTOJIOBHOMY, rpaxJaHCKOMY,
aIMUHUCTPATUBHOMY, rpak JaHCKO-TIPOIECCYAIbHOMY, YTOJIOBHO-
nporeccyalbHOMYy H  JAPyruM  oTpacisiM  mpaBa. OJHOBpeMEHHO  OblLia
npoaHaIu3upoBaHa cyAeOHas mpakTuka Beicimiero ApoOutpaxknoro Cyna PO,
BepxoBuoro Cyma P®, KoncturyunonHoro Cynma Poccum u  napyroiu
COLIMOJIOTUYECKUI MaTepuall, B TOM YHUCJI€ SMIIMPUYECKUE JaHHbIC, HAKOIIJICHHBIC
aBTOPOM B IIepHOJ pabOThI B OpraHax MpOKypaTyphl.

B wuccnenoBaHMM HCMOIB30BaHBI OOIICHAYYHBIE METOBI: JUATCKTUKO-
MATEPUATMCTUYECKUI, MCTOPUYECKHM, JOTUUYECKHM, AHAIN3 U CUHTE3, a TAKKE
YaCTHO-HAy4HbIE METObI MMO3HAHUS. KOHKPETHO-COLIMOJIOTMUECKHU,
CPaBHUTENbHBIN, CTATUCTUYECKUI, METOJ MOJICTUPOBAHUS.

HopmaTtuBHO# 0a30if AUCCEPTAIMOHHOTO HCCIEAOBAHUS  MOCITYKUJIH
Konctutymus Poccuiickon  @enepauuun, Denepanbusie  KOHCTUTYHHOHHBIE
3akonbl, OenepanbHbie 3akoHbl, YKasbl [Ipe3ugenta Poccuiickoit denepanuu u
JPYTHE MOJ3aKOHHBIE HOPMATUBHbBIC aKThI.

Teoperuyeckasi OCHOBa HCCJIeIOBAHUSI BKIIOYACT (PyHIaMEHTAIbHBIC
TPYZbl, MOCBSIIEHHBIE HCCIEIOBAHUIO PA3IMYHBIX AaCIEKTOB TEOPUM MpaBa U
HUCTOPUM TIPaBa, UMEIOIIME TECOPETUUYECKOE M METOJ0JOTMYECKOE 3HAYCHHE IS
Hacrosiero uccnenoBanus: H.I'. Anekcanaposa, C.C. Anekceea, M.U. Balituna,
B.M. bapanoBa, A.b. Benrepoa, H.H. Bomnenko, M.A. Hwopsruna, b.A.
Kucrskosckoro, A.1. Kosnepa, B.H. KynpsBuesa, B.B. Jlazapesa, O.3. Jleiicra,
E.A. Jlykamoso#, M.H. Mapuenko, A.B. Mansko, H.M. Mary3osa, B.C.
Hepcecsanna, A.C. ITuronkuna, C.B. Ilonenunou, T.H. Paasko, ®.M. PasiHoBa,
B.H. CuniokoBa, M.H. Censaxuna, B.M. Ceipbix, B.H. CepreeBuua, HO.A.
Tuxomupona, FO.K. Toncroro, O.U. Lpi0ynesckoii, A.®. Uepmanmena, B.M.
[[Tadupora, b.C. D03eeBa, A.M. DxumoBa u ap.

PaGoThbl y4eHBIX B 00JIaCTH OTPACIEBBIX HayK (YroJIOBHOTO, TPaXXIaHCKOTO,
aIMUHUCTPATUBHOTO  IIpaBa, YrOJOBHOIO, Tpa)XJAaHCKOro, apOUTPaKHOTO

nporieccoB). B mx uwmcne tpyner JI.E. Bnamumuposa, P.C. Benkuna, U.P.
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I'purynesunua, H.JI. roBepuya, 1.A. PDoitauukoro, M.K. Tpeymnukosa, M.C.
Crporouua, B.J[. Cnacosuua, WN.B. PemernukoBoi, FO.K. Opnoma, B.H.
Enunckoro, E.A. ons, C.®. AdpanacbeBa u ap.

K HEMHOT'OYHCJICHHBIM paboTtam, CIEIHAJILHO ITOCBSIIIEHHBIM
WCCIICIOBAHUIO TOCTABJICHHONW MPOOJEMBbI B IIJIOCKOCTH OOIIEH TeopuH IpaBa,
otHocaTcs TpyAsl A.B. Asepuna, E.I'. JIlykpssHoBo#, B.A. HoBuukoro.

OcCHOBHBIE M0JI02KEeHN S, BBIHOCHMbI€ HA 3AIIUTY:

1. VccnenoBanve BOZHUKHOBEHUS M PAa3BUTHUS JOKa3aTEILCTB KaK MPaBOBOM
KaTeropuu IMOKa3ajio, YTO OCHOBHBIE BHUJbI JI0KA3aTEJIbCTB, CYIIECTBYIOIIUE B
HACTOsIIee BpeMsi, CHOPMUPOBBHIBAIIMCH HA TPOTSHKEHWHW BCEU YEIOBEUECKOU
ucropuu. [Iporiecc mpuMeHeHus npaBa oPOPMIISIICS TTOCTEIEHHO, B COOTBETCTBUU
C TOTPEOHOCTSIMH W YPOBHEM pa3BUTHS OOIIECTBA W3MEHSUINCH CIOCOOBI
JIOKa3bIBaHUSI M1 KPUTEPUHU OIIEHKH J0KA3aTeJIbCTB.

2. HM3ydeHHe OCHOBHBIX TEOpHH JO0Ka3aTeNbCTB (Teopuu (HOpMaIbHBIX
JI0Ka3aTeNIbCTB, TECOPUU CBOOOJHOTO YCMOTPEHUS) IMOKA3aJI0, YTO HA MPOTSHKCHHUH
HUCTOPUYECKOT0 pa3BUTHS OOIECTBA, B TOM 4HcCie Poccuiickoro, 3aK0HOIATEIHHO
ohopMITSTUCH 00€ TEOPUHU, KOTOPBIE U TOCIIOACTBOBAIM B MPABONPUMEHUTEITHHON
JEATEeIbHOCTH, CMEHssl JApYr Jpyra, COBEPIIEHCTBYSICh M BHUIOU3MEHSSACH B
3aBUCHUMOCTH OT YPOBHS Pa3BUTHUS OOIIECTBA.

3. OnTtumanpHas TeopUs HOPUAWYECKUX JIOKA3aTEIbCTB, KOTOPYIO
HEOOXOMMO pa3paboTaTh — BBIBEPEHHOE OOBEIWHEHHE IIOJOXKEHUN TEOpUHU
(dbopMaNbHBIX JTOKA3aTebCTB U TEOPUU CBOOOTHOTO yCcMOTpeHus. Takas Teopwus,
MPUMEHEHHAsl Ha IPAKTUKE, TO3BOJIUT PErJIaMEHTHPOBAThH MPABONPUMEHUTEIBHYIO
JeATEIIbHOCTh, OTpaXKJas OT IPOM3BOJIa KOHKPETHOTO IPAaBONPUMEHUTENS, H,
OJTHOBPEMEHHO, OCTaBJIsiI CBOOOMY ISl WICCIIEOBAHUS IOPUIUYECKOTO (akTta u
MPUHATHS 000CHOBAHHOTO, CITPaBEIJIMBOTO M 3aKOHHOTO PEIICHHUS.

4. ]JlerasibHOE HCCIEIOBAaHUE JOKA3aTeNIbCTB, IMPOOJIeM JI0Ka3bIBaHHUS B
OTPACIIEBBIX HayKaX — OCHOBHAs MPENOCHUIKA JJIsI CUCTEMATU3AUA UMEIOIIUXCSA
Hay4YHBIX Pa3pabOTOK U CO3/IaHUs OOIIEeH TEOpUHU JI0KA3aTEIbCTB HAa YPOBHE OOIIeH

TEOpHH IPaBa.
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5. OOmereopeTnueckue  pa3pabOTKM  JTOKA3aTEIbCTBEHHOTO  TIpaBa
GopMUPYIOT YCIIOBUS IS HamOojiee TUIOAOTBOpHOTO (0€3 CyIIecTBeHHBIX
OTKJIOHGHUH OT (YHJAMEHTAIBHBIX [O3UIMI) HAYYHOTO IIOMCKAa B pPa3HBIX
OTpacJisIX Mpana.

6. Buael qokazarenbcTB, UX CBOMCTBA, CHOCOOBI M (OPMBI OTHICKAHUSA,
3aKpEIUICHUS] W KPUTEPUM OLIEHKH JOKAa3aTeNbCTB SIBJISIOTCS OCHOBHBIMU
MPOIIECCYATbHBIMU KAaTETOPUSMH, TPEOYIOMUMH JI€TaTbHOTO HW3Y4YCHHUS 0Omen
TEOpHUe IMpaBa, YTO CHOCOOCTBYeT (OPMHUPOBAHUIO YCIOBUM g HauOoliee
KayeCcTBEHHOW (eIMHOOOpAa3HOW C TOYKH 3peHHUS IOAX0Ja K TPOICaype
WCCJICJIOBAHMS) TPABONPUMEHHUTEIILHOM JIEATSITBHOCTH.,

7. KpaeyrosibHbIi MPUHIUIT YTOJOBHOTO MPaBONPUMEHEHUSI — MPE3yMIIIUA
HEBHMHOBHOCTH — HE OTPAaHMYMBACTCS] KOHCTaTaluen (hakta MPU3HAHUS UYEJIOBEKa
BUHOBHBIM B COBEPIICHUM NPECTYIUIEHUS HAa OCHOBAaHUM IMPUTOBOpA Cy.a,
BCTYIUBIIETO B 3aKOHHYIO CUITY, &, IPEXJIE BCEro, TpeOyeT OT MPaBONPUMEHHUTES
cOopa COBOKYITHOCTH JIOKa3aTEJbCTB, IMOATBEPKIAIOMIMX BUHOBHOCTH JIHMIA B
COBEpPUICHUH NPECTYIUIEHUS. DTOM COBOKYITHOCTH OTHOCHMBIX, JIOIMYCTUMBIX H
JOCTOBEPHBIX J0Ka3aTeIbCTB JIOJDKHO ObITh (0€3 TMOKa3aHWW TOJCYIUMOTO)
JIOCTaTOYHO i Oe3yCIOBHOTO BbIBOJA B TMOJb3y OOBHHEHHUS. YKa3aHHOE
TpeOOBaHHE 3aKOHA TO3BOJISIET C(HOPMYIMPOBATH U BBIHECTH Ha 3aLIUTY
MOJIOKEHUE — B IENAX MaKCUMaJIbHOTO O0OECIeueHUss KOHCTHTYIIMOHHBIX IpaB
rpaxiaad u popMuUpoBaHUs yCIOBUM JI1 MOOMIM3ALMHU JIEATETbHOCTH YTOJIOBHOTO
MPABONIPUMEHUTES], HANPABICHHON HAa OTHICKAaHUE, 3aKPEIUICHUE U HOPUANYECKU
TPAaMOTHYIO OIIEHKY JI0OKa3aTeIbCTB, HEOOXOAMMO HMCKIIOYUTH M3 JOKA3aTeIhCTB
0OBUHEHUS TTOKA3aHUsI OOBUHSIEMOTO U MOACYIUMOTO.

8. OmHMM W3 MEPBBIX IIArOB MPAKTHYECKOW pean3aIliil TEOPETUIECKOTO
TpeOOBaHMSI O TIOBBIIMICHUH MPOLECCYaTbHON I[IEHHOCTH J0Ka3aTelbCTB U
noKa3bpiBaHus (He TpeOyromero (GUHAHCOBBIX BIIOKEHUH W 3aKOHOJATEIBHBIX
WHUITMATHB) MOXeT MmociTykuth [locranosienue [Inenyma Bepxoaoro Cyma PD
«O mponeccyabHOM 10Ka3bIBAHUU», B KOTOPOM Ha cybl Poccuiickoin deaepanun
JOJDKHA OBITH BO3JIOKEHA 00SI3aHHOCTH HE MPOCTO MEPEUUCIISATH JOKA3aTeIhCTBA

no acity, a 00OCHOBEIBATH JOKa3aTCJIbCTBaAMH Ka}K,HBIﬁ IOPUANYCCKU 3HAYUMBbIN
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AJIEMEHT HWCCIEAYEeMOro MIpaBoBoro KoH(umkTa. B wacTHOCTH, TIO YyrOJOBHBIM
JieJIaM, CyJIbl TOJKHBI OTIMCATh CTOPOHBI COCTaBa MPECTYIUICHUS (00BEKT, CYOBEKT,
OOBEKTHBHYIO U CYOBEKTUBHYIO CTOPOHBI), KOKAYIO M3 KOTOPBIX B OTACIBHOCTH
000CHOBaTh KOHKPETHBIMH  JIOKA3aTE€IbCTBAMH, OTBEYAIONIUMHU  YTOJOBHO-
npoliieccyanbHbIM TpeOboBaHUsM. 1o rpaskaaHCKUM JiesaM CyJbl TOJKHBI ONUCATh
NPaBOBYIO CYIIHOCTh HCCJICYEMOro IpaBOOTHOIIECHUS (CyOBEKTOB, OOBEKT,
COJIepXKaHHE), 000CHOBATh JI0KA3aTeNbCTBAMHU KaX bl DIEMEHT
npaBooTHomeHus. [lo gemam o0 aIMUHHMCTPATUBHBIX NPABOHAPYIICHUSX —
COZEP/KAHUE NTPABOHAPYLIEHUS U TOKA3aTEIbCTBA, TOATBEPKAAIOIINE KAKIYIO €TI0
CTOPOHY.

9. Heo6x01MMOCTh 3aKOHOIATEIBHOTO 3aKPEIICHHUS 00IIETEOPETHYSCKUX (1
Ha UX OCHOBE OTpPACJIEBBIX) pa3pabOTOK B OOJACTH JOKA3aTEIbCTBEHHOTO IPaBa,
JIOCKOHAJIBHO PErVIAMEHTHPYIOLIUX MPOLECC OThICKAHUs, COOUPAHMUS, 3aKPETUICHUS
U OLEHKH J0Ka3aTeJIbCTB, C JIOCTATOYHO BBICOKOM CTENEHbIO (popManmzanuu
NEATETLHOCTH  MPABONPHMEHHUTENSI B OTOWM  00yiacTh, BbI3BaHA  SBHO
HEYJIOBJICTBOPUTEILHOW OTEYECTBEHHOM MPABOIPUMEHUTEIIBHON NPAKTUKOW U
HEO0OXOMMOCTHIO €€ YIOPSTOUCHUSI.

OTcyTCcTBHE JKECTKOM pErjIaMEHTAalUUd IPOLECCYyalbHbIX JEUCTBUU B
obnactu JI0Ka3aTEIbCTBEHHOTO npaBa dbopmupyet yCIIOBUS ISt
HENPEJCKa3yeMOCTH OTCUSCTBEHHOTO IpaBONpUMEHEHUS  (MPOSIBIISIFOIIETOCS,
HarpuMep, B TOM, YTO MO OJIHOMY U TOMY K€ IMPaBOBOMY KOH(MDJIMKTY pa3HbIe
COCTaBbl CyJa MOTYT HWMETh O(HUIMATBLHO O3BYYCHHBIC JUAMETPATHHO
IIPOTUBOIIOJIOXKHBIC MMO3HIIMK), BOJIOHTApHU3Ma, a, HEPEIKO, U 3JI0YIOTpeOICHNI
CO CTOPOHBI TPAaBOITPUMEHHTEIS.

Teopernueckasi 3HAYMMOCTH PadOThI 3aKJIOYAETCs B TOM, YTO
MIPOBEICHHOE MCCIIEIOBAHKE, PAJl BHIBOJIOB aBTOPA CIIOCOOCTBYET (POPMUPOBAHUIO
HEOOXOJMMBIX TEOPETHYECKUX MPEANOCHUIOK Ui  CO3/JaHMsl  LIEIOCTHOU
001IeTe0peTUUECKON KOHIICTIIINN IOPUINIECKAX JOKA3aTEIhCTB.

[lonoxkeHust nUccepTalyi  MPUBICKAIOT BHUMAHUE K  OTIEJIbHBIM
HANpaBJCHUSM  OTPACIEBBIX HAYYHBIX HCCJIECAOBAaHWM, WHULHUPYIOT HX

JaJbHEUIYI0 pa3paboTKy ¢ MO3UIMKA 00IIe TEOpUH Mpaga.
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IIpakTuyeckass 3HAYUMOCTh auccepTanuu. HekoTopsie BBHIBOIBI aBTOPA,
MOJy4YEHHBIE B MPOLIECCE MPOBEICHHOTO MCCIEIOBAaHUSA, MOTYT OBITH IPUHATHI BO
BHUMAaHHE B IPOIIECCE MPABOTBOPUECTBA B LEJSAX MOBBIMICHUS (PPEKTUBHOCTU
JENCTBYIOLIErO 3aKOHOIaTEIbCTBA U B MTPOLIECCE MPABOITPUMEHEHUS.

Marepuansl nuccepTaliid MOTYT ObITh MCIOJB30BaHbl B 00pa30BaTENIbHBIX
YUpEXKACHUSX  BbICHIErO NpodeccMoHaIbHOTO 00pa3oBaHus B Ipoliecce
IpEnoJlaBaHysl Y4eOHbIX AUCHUIUIMH 1O Kypcam «Teopuss u ucTopus IpaBa U
rocyaapcraa», «YTOJIOBHO-TIPOLIECCYATIbHOE [paBo», «'paxxgaHcKoe
[polLecCyalbHOE MPaBO», «AJMUHUCTPATUBHOE MpPaBoO», <«Jl0Ka3aTeqbCTBEHHOE
IpaBoO» U JIp.

AnpobGanuss  padorbl. OCHOBHBIE  TOJIOKEHUA  JIUCCEPTALIMOHHOTO
UCCIIEIOBaHMs OMyOJMKOBaHbI B MoHorpaduu «CyneOHble 10Ka3aTeabCTBa»,
OTpa)X€Hbl B OMYOJIMKOBAHHBIX CTaThAX HAYYHBIX H3JaHUM, ObUIM TpPEIMETOM
00CYXKJIeHHsT Ha MEXJIyHapoaHou KoHdepeHiuu, mnpoBoaumoit B 2006 romy
Poccuiickoit Axanmemueil mpaBocyaus, OOCyXAaluch Ha Kadeape Teopuu
rocyaapctBa W 1mpaBa [ocygapcTBEHHOro 00pa3OBATENbHOIO  YUPEKICHUSA
BbICIIEro MpodeccuoHanbHOro oOpazoBaHus «CapaToBcKas TrocyJapCTBEHHas
aKaJieMus IMpaBa», UCMOJIb30BAIMCh B MPAKTUUYECKOM JESITEIIbHOCTH COMCKATEIs,
JOKJIa/IbIBAJIUCh HAa MPOU3BOJCTBEHHBIX COBEIIAHUAX PAOOTHUKOB MPOKYpPATYpPHI
[lerymmuHckoro paiiona Bnaaumupckoit obnactu u Brmagumupckoin o6macTHON
POKYpaTyphl, 00CYXIalUCh Ha 3acefaHusX Kadeap TrocynapCTBEHHO-TIPABOBBIX
JUCUUIUIMH  BliamiuMupcKkoro OpUAMYECKOr0 HWHCTUTYTA U FOPHIAYECKOIO
¢dakynprera BraguMupckoro neaarorndeckoro yHuBepcuTeTa. Psjy mpakTH4ecKux
npeanoxeHnil HarpasieHbl B Bepxosusiii Cyn PO.

CTpyKTypa aucceprauuu OnpeieseHa LesIMUA U 3aJa4aMy UCCIIEI0BaHHUS.
PabGora cocrouT M3 BBeAEHHUs, JABYX TJaB, BKIIOYAIOMIMX MIECTh Maparpados,

3aKJIIOYEeHUS, OMOIMorpad)uuIecKoro CrucKa.

OCHOBHOE COIEP KXAHUE PABOTbI
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Bo BBemeHum OOOCHOBBIBAE€TCS BBIOOpP TEMbI, OOYCIIOBIEHHBIN e¢
aAKTyaJIbHOCTBIO, TEOPETHUYECKass M IMPaKTU4YeCKas 3HAYMMOCTHh PabOThI, CTENEHB
pa3paboTaHHOCTH HM30paHHOW TEMBI, OMpeneNnseTcs OOBEKT, MPEeaMET, Lelb |
3aJ1avu UCCIICAOBAHMSI, XapAKTEPU3YIOTCS €r0 METOJ0JIOTHYECKas U AMITUPUIECKAs
OCHOBBI, (POPMYJHPYIOTCS OCHOBHBIC TIOJIOKEHUSI, BBIHOCUMbBIC Ha 3aIlluUTYy,
IIPUBOISITCS CBEICHUS 00 anpoOaIiu pe3yIbTaTOB HCCIIET0BaHUS.

IlepBas riaaBa «lOpuanyeckue 10Ka3aTeIbCTBA — HCTOPUKO-TIPABOBOI
B3IJISIA» COCTOUT U3 2 maparpados.

B nepsom napacpagpe «K e6onpocy o0 603HUKHOGeHUU HNpasa U
dokazamenbcme 6 Uei08euecKol UCMmMopuu» KpaTKo 3aTPOHYTHl TPOOIEMBI
BO3HMKHOBEHHUSI TpaBa, HOPM IMpaBa, MPaBONMPUMEHUTEILHON IesSTEIbHOCTH,
JIOKA3aTeNIbCTB, KaKk OCHOBHOM KAaTETOPUU TPABONPUMEHUTEITLHON JeATEeILHOCTH.
Te3ucHo  wm3mararoTcsi  CIMOCOOBI  JOKAa3bIBaHWS,  BUABI  JOKA3aTEJIbCTB
CYIIECTBYIOIIUX B HICTOPUH HEKOTOPBIX CTPaH.

N3yueHnne HaydHBIX TPYAOB IMMO3BOJUJIO AWCCEPTAHTY CHETaTh CICTYIOIINE
BBIBOJIBI O TPOIIECCE€ BO3SHUKHOBEHHS W (OPMUPOBAHUS TPABOMPUMEHHUTEIHLHOU
NESATETLHOCTH U €€ OCHOBBI — JIOKA3aTEIhCTB!

— Ha TIEPBOM 3Talle Pa3BUTHS YEIOBEUECKOTO OOIIECTBA CII0KHO TOBOPHUTH O
KaKOM-JTHOO BO3MOYKHOM <ITUBHUJIM30BAHHOM> PEIICHUH CITIOPOB — C TIPUBIICYCHHEM
JIPYTUX YJICHOB OOIIMHBI, a TAKXKE O NMPUMEHECHHH CPEJCTB JOKA3BIBAHHS WIIH
yOexaeHus CTOpOH B cBoel mpaBoTe. [lepBoe mokazarenbcTBO — pu3nuveckas cuia,

— ¢ pa3BuTMEeM OOIIECTBAa TMOSBISIOTCS  CHCIHAIBHBIC  OPTaHBbI,
YIOJHOMOYCHHBIE Ha PAaCCMOTPEHUE BO3HHUKAIOIIMX CIIOPOB, OCHOBHOW 3ajadeid
KOTOPBIX SIBJISIETCS HE YCTaHOBIEHUE (AaKTOB, MMEBIIMX MECTO, a YCTpPaHCHHE
MPUYUHEHHOTO 3J1a ¥ BOCCTAHOBJICHUE CITOKONCTBUA B conmyMe. OCHOBHAS II€b,
KOTOpasi TpecienoBaach MpPH pa3pelieHud Ccropa — MNPUMHUPEHHE CTOPOH,
criakuBaHue KOHQMKTA. [loka3zaTenbCcTBa SIBISUTUCH 00S3aTEIbHBIM YCIOBHEM U
Jaxe aTpuOyTOM TP pa3pelieHuH KOHKPETHOTO KOH(MIUKTa B TEPBOOBITHOM
obmecte. IlocpencTBom OTpeNeNIEHHOT0 BHUAAa (PAKTOB, YCTAHOBJICHHBIX
0o0bI9asiMi, MOXKHO OBUIO yOEIWTHh YJICHOB COOOIIECTBA B MPABOTE IMO3UIIAU

OHHOﬁ U3 crnopiamux CTOPOH, M TEM CaMbIM <«IHBUJIHN30BAHHO>» PCIIUTDH
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BO3HUKIIYIO TpoOieMy, u30erasi CEepbe3HBIX CTOJKHOBEHUH IPU BBISCHEHUH
oTHomeHud.  TakuM  00Opa3oM, OCHOBHOM  (yHKUMEH  JOKa3aTeNbCTB
NEepPBOHAYAILHO OblIa pETyNIsTUBHAS, NPUMUPHUTENbHAS. YUYUTHIBas BHIbI U
XapakTep M0Ka3aTeNbCTB, MCIIOJB3YEMbIX MPU PA3pPEHICHHU CIopa Ha HAYAIBHOM
ATare pa3BUTHs OOIIECTBA, a TAKXKE IEJH, MPecieyeMble IPH CYIO0TPOU3BOICTBE,
CTAaHOBHUTCS OYEBUIHBIM, UYTO TpEIHA3HAYCHHEM JOKa3aTEeNbCTB SBISUIOCH HE
YCTAHOBIICHHUE MaTepUAIbHOW HWCTUHBI, a BHEmHee (IEMOHCTPAaTUBHOEC)
YTBEPKACHHUE MTPABOTHI OJJHOW U3 CTOPOH.

JlokazarenbcTBa B OTOT  TMEPUOJ  OTIMYAINCh  CHUMBOJMYHOCTHIO,
JE€MOHCTPATHBHOCTBIO, IEPEMOHHATIBHOCTHIO U KPACOYHOCTHIO.

Nzydyenne ucropum mporecca JpeBHero Puma mokaszano, 4to cymeOHOE
MIPOU3BOJICTBO MPOUCXOAMIIO MyOJUYHO, YCTHO U B (hopme OOpHOBI CTOPOH Tepe
CyZIOM, OLICHHWBAIOIIINM JTOKa3aTelbCcTBa. JloKa3aTenbCTBaMU SBISUINCH IPU3HAHKE,
CBUJCTEILCKHE TOKa3aHMs, JOKYMEHTHl M BEIICCTBEHHBIC JOKa3aTeNIbCTBA.
OyHKIMKM Cyna MepBOHAYAIBHO BBITIONHSIT HEMOCPEICTBEHHO HApOi, KOTOPOMY
NIPUHAJICKATO0 U TTpaBo moMuiioBaHus. O0kanoBaHHUE XK€ HAPOIAHBIX PEIICHUH HE
JIOTTyCKAIOCh .

Ha panmHOM »Tame cOOCTBEHHOE NpPHU3HAHKWE BHHBI I0JI03PEBAEMOrO H
OOBHHSEMOTO HE HMEJI0 MPEUMYIIECTBEHHOro 3HadeHus. CaM OOBUHSEMBIi
JONPAITNBACTCS YXKE IIOCIe OKOHYAHUS IPEIBApPUTEIBHOTO IpoIecca, KOoraa
coOpaHbl BCE JO0Ka3aTebCTBA, JOCTATOYHBIE [JIsl YTBEPXKIACHHS OOBHHEHUS.
[lpu3HaHue, HECOMHEHHO, MPU3HACTCS B KA4EeCTBE JIOKA3ATEIIbCTBA, OJHAKO HE
MOJET SIBIISITHCSI OCHOBHBIM, M, TeM OoJiee, €IUHCTBEHHBIM J0Ka3aTeIbCTBOM
BUHBI. OO 3TOM MOKET CBHUJETEIBCTBOBATh U TOT (haKT, YTO Mepa MpEeceueHus B
BUJIC JIUIICHUS] CBOOOIBI M30HUpallach KpaiHe PelKO, B UCKIIOYUTEIBHBIX CIIyYasX,
npuYeM YXKe TOcjie YTBEpXKICHUS OOBHHEHHS, KOTJa JHUIO0 CTaHOBHUTCA
MOJICYIUMBIM, YTO CBUJIETEIICTBYET O CYIIICCTBOBAHUU PABHOIIPABUS CTOPOH.

B EBpore, ¢ BO3HHKHOBEHHEM MHKBU3UIIMOHHOTO MPOIIECCA, BHITECHSIIOTCS
CylneOHBI TMOEAMHOK, OpAaliuH, TPHUCATA, KOTOpPHIE 3aMEHSIOTCS TpPU3HAHHEM

noacyaumoro, CBUACTCIbCKUMHA IMOKa3aHUAMHA, TIMCbMCHHBIMUA W BCIICCTBCHHBLIMU

Y Cm.: @otinuyruii M.A. Kype yronosroro cygonponssonctea. Tom 1. CII6, «AJIbOA», 1996.C. 19-20.
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JI0OKA3aTEIbCTBAMM. YKOpEHSI0TCS B CYAONPOU3BOACTBE U APYrue MOPSAKU
WHKBU3UIIUOHHOTO TPOIECcCa — MUCbMEHHOCTh, TallHA, OTCTpPaHEHHWE HapoAa OT
CyJIONIPOU3BOJCTBA, BbIpaOaThiBaeTcs (popMmasibHasi CUCTEMa JI0Ka3aTeNbCTB MJIs
OTBICKAHHSI MATEPUATLHON UCTHUHBL.

JlaHHBIA BUJ IpOLIECCa TOCIIOJICTBYET B KOHTUHEHTAIIBHONW CPEIHEBEKOBOU
EBpone, omHako B AHIIIMKM JeHCTBYeT aOCOJIIOTHO JPYrol  MOpsIOK
cynonpousBoacTBa. CyneOHast BJIacTh 3[€Ch LEHTPAIM30BaHA, TEM HE MEHEE, B
OTHpPABJIEHUU TMPABOCYAUs HEMOCPEICTBEHHOE Y4YacTHE MPUHUMAET Hapo..
OCHOBHBIMM TPUHIIMIIAMUA CYAONPOU3BOACTBA MPU3HABAIUCH COCTA3ATEIbHOCTD,
pPaBHOIPABUE CTOPOH, YCTHOCTh, TJACHOCTh M MPE3yMMIUs HEBUHOBHOCTH.
OO6BuHEHHE TMYOJMYHO M TMPUHAMICKUT OOIIECTBY W TrocynaapctBy. Jloboe
3asBJICHUE WJIM J0Ka3aTeNbCTBO, MPEIOCTaBISIEMOE CYly, B TOM 4YHUCJIE, U Ha
IpeIBapUTEIILHOM pPa30UpaTeNbCTBE OJHOW CTOPOHOM, cpa3zy K€ CTaHOBUTCA
U3BECTHO Jpyroil crtopoHe. IlpuHyauTeNnbHbIE AONPOCH OOBHUHSIEMOTO HE
JIOTYCKAIOTCs, KPOME TOTO, OH MPEIYIPEKIAETCS, YTO €r0 MOKa3aHUs MOTYT OBITH
VCIIOJIb30BaHbl IPOTUB HETO.

Bo emopom napacpage «/loxazamenvcmea 6 Poccuiickoti ucmopuu
(kpamkuit 0630p)» WUCCIEAYIOTCS BOIMPOCHI BO3HUKHOBEHHUS JIOKA3aTEIbCTB B
POCCHUICKOM TOCYAApCTBE, U3Y4YarOTCs OCHOBHBIE HOPMATHBHBIE NPABOBBIE AKTHI,
pErIaMEHTUPYIOLIME MPOLECC JOKA3bIBAHUS U IPUMEHEHHUSI 10KA3aTEIIbCTB.

Haunbonee pacrnpocTpaHEHHBIM CpEACTBOM BOCCTAHOBJICHUS MOPSIKA U
HapyleHHbIX npasB B JlpeBHen Pycu sBisieTcs camMoCTOsATENbHAS 3allUTa CBOMX
npaB. OOMKEHHBIM caM COBEpIIAET MPaBOCY/ME, BOCCTAHABIMBAET CBOW IPaBa,
MCTHUT 32 HAHECEHHYIO 00M1y, ¥ BCSl OOILIIMHA CTOUT HA €r0 CTOPOHE.

Ha BTOpoM »Tame oOmiecTBO mepeHMMaeT Ha ce0s (PYHKIHIO MECTU IS
yIOBJIETBOPEHUSI OOMKEHHOT0, MOsIBIsieTcsl Haka3zaHue. [Ipumepno qo 15 Beka Ha
Pycu rocnoacTByrOT Havalla poJIOBOTO M OOIIMHHOTO ObITA, B 3TOT MEPUOJ HE
CYLIECTBYET pa3eNeHus B chepe rpaXkIaHCKOTO U YTOJIOBHOTO MpaBa U Mpoliecca.
OpHO 13 OCHOBHBIX OCOOCHHOCTEH IMpaBa pacCMaTPUBAEMOI0 MEpUOAa MOKHO
CUUTATh TO, YTO MPABO HOCUT YACTHBIN xapakrtep. [IpecTymienrem npusHaeTcs He

HAapymIcHUC 3aKOHa WA KHSDKECKOM BOJIH, a <(06I/I,Z[a)), HaHCCCHHAsA KOHKPCTHOMY
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YelioBEeKYy, TO €CTh MPUYMHEHHWE MOPAJBHOTO WM MaTEepUaTbHOTO BpEna;
00BEKTaMU MPECTYIUICHUS SBJSUIUCH IMYHOCTh U UMYIIecTBO. [loaTomMy ocHOBHOM
LEIbI0 CYJONPOU3BOJICTBA M HaKa3aHUsS ObLJIO BOCCTAHOBJICHHE HapYUIEHHBIX
npaB. COOTBETCTBEHHO yKa3aHHBIM OCOOEHHOCTSIM CYAEOHBIM MpoIecc HOCHII
SPKO BBIPQXKEHHBIA COCTA3ATENIbHBIN XapaKTep: HAUMHAJIICSA TOJIBKO MO UHUIMATUBE
uctia (MmoTepreBIiell CTOPOHBI), CTOPOHBI IIpoIecca 001a alii paBHBIMU MIPAaBaMHU.

Cucrema n0Ka3aTenbCTB HE OblIa €IIe JOCTaTOYHO pa3BUTA, THKECTh
JTIOKa3bIBAHMSI JIeXKasla Kak Ha UCTLE, TaK U HA OTBETYHKE.

Kak ormeuaet H.JI. J[toBepHya, npu cBOOOTHOM TMOJOKEHUH CyAa, KOTAa OH
HE 0053aH HUKOMY BEPHUTH, YOCIUTh €ro B UCTUHHOCTU (haKTOB OBLIO, KOHEYHO,
TSOKECTBIO JIJI1 TOM CTOPOHBI, KOTOpasi uMeja B 3TOM HaAoOHOCTh. PaccMarpuBas
B3aMMHOE OTHOILIEHUE PA3UYHBIX CIIOCOOOB JOKAa3aTEeNbCTBA, Mbl MPHUXOIUM K
emie OoJiee SICHOMY MOHMMaHHUIO OCOOEHHOCTeW Hameid cucrembl. Ha mepBom
IJIaHE CTOSIT CBUAETENH, 3a HEJIOCTATKOM UX, UM KaK JOTOJIHUTEIbHOE CPENICTBA,
uayT ¢opManbHble JoKa3aTenbcTBa. Jlig  QopmanbHBIX CpPeNCTB  yKazaHa
U3BECTHAsl MOCIEAOBATEILHOCTh, OT Oo0Jee CUJIBHBIX HCHBITAHUM 10 MeHee
CHJIbHBIX. 3aKOH B HEMHOTHX CIIydasX OIpeaesisieT aOCOMIOTHBIM 00pa3oM CUITY
TOTO WJIM MHOTO APYroro JA0Ka3aTeabCTBAa, OCTaBIsAA CyJy CBOOOMY OLIEHKH UX B
KQKJIOM JIAaHHOM CJTy4ae.

B «Pycckoii mpaBae» conepiKarcs CChUIKM Ha PAl J0Ka3aTelbCTB,
UCIIOJIB3YIOIIMXCSI B MPOIECCE CYIOMPOU3BOJICTBA, JENAETCS OIpeaesieHHas
MOMBITKA UX KJIACCU(UKALINU.

OxuuM W3 BHUAOB JOKa3aTENbCTB SBISJIOCH COOCTBEHHOE MpPU3HAHUE.
CornacHo «Pycckoii mpaBje», €clii OTBETUUK NMPU3HAET UCK, JEJI0 OKAaHYUBAJIOCH,
U HE OBLJIO HEOOXOAMMOCTH B JIPYTHX JOKa3aTelIbCTBAX, MO3TOMY J0Ka3aTeIbCTBA
NPUMEHSJIUCH JHIIb B TOM CJy4yae, €ClId OTBETYMK HE ObUI COIVIACEH C HCKOM.
Bmecte ¢ TeMm, K COOCTBEHHOMY TMpU3HAHUIO MPEABSIBISUIUCH HEKOTOPHIE
TpeOoBanus. Tak, TOKa3aHUs OTBETYMKA JOJDKHBI OBITh CXOJHBIMU C
UCCJIENYEMBbIMU OOCTOSITENILCTBAMH, IMPU3HAHUE JIOJDKHO OBITh J10OPOBOJIBHBIM,
IPOM3HECEHO B CyJA€ MepeA CyIbeil, B JOCTOBEPHOCTH M HCTUHHOCTU €ro HE

JOJI2KHO ObITh cOMHEHUM. Takoe OTHOIIEHHE K IIPU3HAHWUIO BHHBI COXPAHSACTCS
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BIUIOTH 10 cepenubbl 18 Beka. Ykazom 1775 roma Mmmeparpuiiei Exatepunsl
Btopoit ObI0  yCTAaHOBJIEHO, 4YTO TPU3HATENBHBIC TIIOKA3aHUS HE MOTYT
paclieHUBAThCS Kak 00s3aTebHbIC B CIy4yae, €CJIM €CTh IPyTrUe JoKa3aTeabCcTBa. A
yke B Hadase 19 Beka 3aKOHOMATETHLCTBOM OBLIO 3aKPEIJIeHO, YTO MO Hauboiiee
BOXHBIM  JIeJlaM  HE  JONYCTUMO OIPaHWYMBATBCS  OJHUM  IPU3HAHUEM
MOACYIMMOTO, HEOOXOIMMO UCCIIEI0BATh BCE OOCTOATENBCTBA U JOKA3aTEILCTBA.

B o6mmx yeprax mpaBuio 00 OKOHYAaHWHW TIpollecca B cliydae MPU3HAHHS
BUHBI BOCIPOU3BEIAEHO U B HACTOsSIIEEe BpeMsl. B yrojgoBHOM 3aKOHOJATEJIbLCTBE
Poccum mo nemam HeGompmol u cpegnerd Tsokectn (. 40 YromosHo-
poleccyaabHOro kKojaekca PD) npemycMoTpeHa BO3MOKHOCTD CYONPOU3BOJICTBA
B 0COOOM Topsiake, 0e3 HCClIeTOBaHMs JOKa3aTeNbCTB, MPU YCIOBUU IOJHOTO
MPU3HAHUS MOJCYAUMBIM CBOEH BUHBI.

Tem He wMeHee, HE BC€ YUYEHbIE CYHMTAIOT HEOOXOJUMBIM OTHOCHUTH
COOCTBEHHOE TMPHU3HAHWE TOACYJIMMOTO K Pa3HOBUJIHOCTH JOKAa3aTEIbCTB
ooBunenus. H.JI. J{oBepHya paccMaTpuBaeT NpU3HAHHE TMOICYJUMOTO BCEro
JIMIIb KaK CPEACTBO, COACHCTBYIOIIEE YCIEXY NOKa3bIBaHUS, KOTOPOE MHOTJA B
CHUCTEMax Tpoliecca CTaBUTCS HapsAy ¢ JokaszatenbcTBamu. C mpemioxeHuemM oo
WCKJIFOYEHUU TIOKa3aHWW TMOJCYJIMMOr0 W3 TepeyHs J0Ka3aTelIbCTB OOBHHEHUS
BBICTYNAIOT U HEKOTOPHIE COBPEMEHHBIE YUECHBIE.

OmHuM U3 pacmpoCTpaHEHHBIX OOBEKTUBHBIX BHUOB JIOKA3aTEIHCTBA IO
Pycckoit IlpaBae sBisieTcsi TOKa3aHUE CBUJETENEH. 3aKOHOAATEIbCTBOM
OTIPENIETISIIOCh HEOOXOAMMOE YHCIIO CBUJCTENCH, a B KadeCcTBE CPEICTBA,
00€eCIeunBaroIIeTo JOCTOBEPHOCTD MOKA3aHUH, IPUMEHSIETCSl TPUCSTA.

B cayuae oOTCyTCTBUS 10Ka3aTENbCTB MPUMEHSIUMCh OpAaIvH, OO
MOCAMHOK.

JluccepTaHTOM J€NaeTcsl BBIBOJI O TOM, YTO OCHOBHYIO MaccCy CIIOPOB IpHU
CYIIECTBYIOIIEN CUCTEME JOKA3aTEJIbCTB pa3pelial Cliydaid, XOTS U 3aKpEIICHHbIN
MMPAaBOBBIMH HOPMAaMH, 4YTO MO3BOJSUIO NPUIATH MPOLECCY CYAOIMPOU3BOACTBA
BHEIIHE 3aKOHHBIM W CHOpaBeIIMBbIM XxapakTep. Kpome Toro, orcrauBaHue
CyOBEKTOM CBOEH TO3UIIMU B CIIOPE — MPHUHITUI JOKA3bIBAHUS, COXPAHUBIIUNACS 1

B Halll€ BpEMA.
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AHanu3 UCHoNb3yEMBbIX JI0KA3aTENbCTB B Cyn0npon3BoacTee [IpeBHen Pycu
CBUJICTEIBCTBYET O TOM, 4YTO OHO JEHCTBHUTEIBHO HOCWJIO COCTSA3aTENIbHBIN
xapakTtep. [lokazaTenbcTBa, NpeloCTaBiIeHHbIE UCTIIOM, HE UMEIH 0€3yCIOBHOTO U
OeccriopHoro 3HaueHus. OTBETUYHK, HE COTJAIIasCh C MCKOM, MOT MpPEICTAaBUTh
CBOM JI0KAa3aTeNbCTBA, HANPUMEpP, MOCIYXOB; ONPOBEPTHYTh MCK MPU MOMOIIU
cBoJia (ToKa3aTh 3aKOHHOCTh HAXOXK/JICHHS y HErO BEIH), JI0O MPUOETHYTh K CYTy
Boxbemy — npucsre, opaanuu, NOEAUHKY, I0Ka3aB CBOKO HEBUHOBHOCTh. Takum
o0pa3oM, HeCMOTpsi Ha TO, 4YTO (opMa PYCCKOTO CYAOMPOU3BOACTBA HOCHIIA
OOBHUHUTEIBHBIN XapaKTep, B HEH SIPKO MPOCIIEKUBATIOCH COCTA3aTEIbHOE HAYaIo.

B 18 Beke coctsa3atenbHas (opma mpoiecca 3aMEHSIeTCS PO3bICKHOM,
OCHOBHBIMHU 4Y€PTaMU KOTOPOH SIBIISETCS TO, YTO JI€JI0 HAYUHAET CYH, CIEACTBUE U
pelieHue Jena — MpeporaTuBa Cyna, OOBEKT NEATEILHOCTH Cyaa — OOBUHSIEMBIH,
KoTopbii OecripaBeH. COOTBETCTBEHHO (popMe mpolecca MEHSETCs M CUcTeMa
JI0Ka3aTeNnbCTB. Bo3pacraer poib NUCBMEHHBIX —JI0KA3aTENbCTB, CHUCTEMA
JI0Ka3aTeNbCTB CTAHOBUTCS (HOpMaibHOW. 3aKOHOM 3apaHee OMpeesiach CUia
KOKIOro BHUAA JIOKa3aTelbCTB. JlOKa3aTenbCTBa, OCHOBBIBAIOIIMECA  HA
BoxxecTBEHHOM 3JIeMEHTE, YK€ He MpUMEHsAITCA. B cyaeOHOM mpouecce
TOCIOACTBYET MHKBU3UIIMOHHOE HAYaJIO0 U Teopus (POPMaIbHBIX 10KA3aTEIbCTB.

OnHako, HE CMOTpA Ha TO, 4YTO JOKAa3aTelbCTBA IEPECTAOT HOCHUTH
MU(UYECKUI XapakTep, CTAaHOBATCA Oosiee (OpMaNbHBIMHM, UX HENb3sl HA3BaTh
00beKTHBHBIME. CIIOCO0 MOTy4eHUs J0Ka3aTeNbCTB (IIBITKA), BUBI JOKA3aTEIbCTB
— HCHOJB30BAHME IMOKA3aHUM MOCIYyXOB, MOEAMHOK, MpUCAra MPU OTCYTCTBHH
JIpPYrUX JOKa3aTelbCTB, MOXET CBHJETEIbCTBOBATH O TOM, YTO LEJBIO
CyIONpPOU3BOACTBA M TOJYYEHUsS JOKA3aTEIbCTB SABJSIOCH HE  CTOJBKO
yCTaHOBJICHHE (HAaKTUYECKUX OOCTOSITENIbCTB JIeNia U CIPABEUIMBOIO Pa3peLICHHS
CIopa, CKOJbKO O(UIMAIBHOE «HA3HAYEHUE» OT MMEHM TOCy/IapCTBa BHHOBHOMU
CTOPOHBL.

KapauHanbHOe  M3MEHEHHWE NPUHUMIIOB  OLIEHKM  JOKAa3aTelbCTB B
Poccuiickoli ucTtopuu MNpouCcXOAUT BO BTOpod mnosioBuHe 19 Beka. YcraBom

yroJIOBHOTO cynompou3BoAcTBa 1864 roma oTmeHsuiach Teopus (GopManabHBIX
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Joka3aTenbCTB.  JloKa3aTenbCcTBa OLICHUBAIUCH CBOOOJHO, 1O BHYTPEHHEMY
yOEXKIEHUIO CyeH.

B paccmarpuBaemblii iepro] pazpaboTaHbl U 3aKOHOAATENIBHO 3aKPETLICHBI
CeyIolne BUABl JIOKA3aTEJIbCTB. IOKA3aHUA TMOJCYIUMOTO, CBUICTEIHCKHE
MOKa3aHMs, SKCIepTH3a, JO3HAHUE Yepe3 OKOJIbHBIX JIIOJIEH, BelleCTBEHHbIE
JI0Ka3aTeNIbCTBA, MMCbMEHHbBIE JOKA3aTeNbCTRA.

[Tocne Oxtsa6psckoit peomtormu 1917 1. B Poccum B KadecTBe
MOJIMTUYECKOT0 PEeXHMa MPOBO3IIIAIIAETCS AUKTATypa MpojeTapuara, TJIaBHOU
3aJja4ueil KOTOPOM SIBISIIOCH pa3pyIlIEHHE CTaporo, SKCITyaTaTOPCKOTO O0IIeCTBA U
CO3JaHHE HOBOTO, conuanucTuyeckoro. (COOTBETCTBEHHO, OBLJIO OTMEHEHO
MPaKTUYECKU BCE EUCTBYIOIIEE A0 PEBOIIOIMU 3aKOHOJATENBCTBO.

Cucrema COBETCKOTO CyIOYCTpoOMCTBa (hopMHUpOBaliaCh W pa3BUBaJach Ha
OCHOBE OTpHIIaHWs Tmpenbinymieii (OypKyasHO#W) | YTBEPKICHHUS HOBOM
(mponerapckoii) rocyAapCTBEHHOCTH, 4TO BBIPA3UJIOChH B cioMe
JOPEBOJIOLMOHHON CYJE€OHOM CHUCTEMBI, OTMEHE JEHCTBUS YTOJOBHO-IIPABOBBIX
HOpM. B ocHOBe »3TOro mpolecca Jexal TE3UC O TOM, 4YTO Oyp)Kya3Hoe
TOCYIapCTBO M €ro HWHCTUTYTHl CIyXaT OypXKya3uH, SBISIIOTCS OpPYAUSIMHU
YIHETCHHS TPYISIIIXCS 2.

B sroT mepuoa gpopMupyrOTCS OTpaciud pOCCUHCKOro IpaBa, U BO3HUKAET
OTpaciIeBOM MOAXOJ K JI0Ka3bIBaHUIO. IMEHHO B 3TOT MEpPHOJ HE ObLIU 3aJI05KEHBI,
M 1[0 OTOM MpUYMHE HE  MOJYYMIM  COOTBETCTBYIOIIEE  pPa3BUTHE
00IIeTEOPETUYECKNE OCHOBBI €JMHOTO POCCUICKOTO 10KA3aTeIbCTBEHHOTO MPaBa.

3aKOHOAATENFCTBOM HE TMPEAYCMOTPEHO HHUKAKMX TPaBUI  OLEHKHU
JIOKA3aTeNIbCTB, CYACHCKOE YCMOTpPEHUE B ATOM 4YacTU MPAKTUYECKH HHUYEM HE
OTpaHMYEHO, KpOMe TpeOOBaHMA BBIHECEHHS OOOCHOBAHHOTO U 3aKOHHOTO
npuroopa. OmHAKO BBIBOJ O TOM, HACKOJBKO CyAeOHOE pelieHUe SBIsETCA
000CHOBaHHbIM, (aKTUYECKU MOXKET 0a3upoBaThbCid  JIMIIb Ha BHYTPEHHEM

yOeXAeHUH CyIbU.

12 Cw.: Kymagpun O.E., Jle6edes B.M., Cemeun I'.FO. CyneGuas Bnacts B Poccun. Mcropus. Jloxymentst. M., 2003.
Tom 5.C. 12.
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N3yueHne OCHOBHBIX HCTOPHUYECKHX JTAallOB PAa3BUTUA  CYIEOHOTO
MpaBoNpuMEHeHnsT B Poccum mMoOkas3piBaeT, 4YTO MOPOUCXOAHUT TMEPUOAUYECKOE
yepeoBaHre MPU3HABAEMbIX TOCyAapcTBOM (OPM CyAONPOU3BOACTBA U Ipoliecca
JIOKA3bIBaHMS. OT YaCTHOI'O COCTA3ATENBHOIO Ipolecca, K CIEACTBEHHOMY, C
cucTeMoil (hopMaNbHBIX JOKA3aTEeNbCTB, U 10 CYAONPOU3BOJICTBA, Oa3UpyIOUIErocs
Ha CBOOOJHOM cyneilickoM ycMoTpeHuu. Bo Bropoit mnonoBuHe 19 Beka
BBIJAIONTUMUCS OT€YECTBEHHBIMU YYCHBIMHU-TIPABOBEIAMU pa3palaThIBAIOTCS U, B
JaJbHEWIIIEM, TMOJIy4alOT 3aKOHOJATEIbHOE  3aKpPEIUIEHHE  IPOTrPECCHUBHBIC
JIEMOKPAaTHYECKUE TIPABOBBIE MOJIOKEHUS, YCTAHABIMBACTCS COCTSA3aTENIbHAS
¢dbopMa cy1onpon3BOICTBA, HE3ABUCUMOCTD CY/Ia.

B nepsbie roabt CoBerckoil Biactu B Poccum B pamkax cyaeOHOro
MIPaBONPUMEHEHUSI BO3HUKAET CUTyalHs, KapJAWHAIbHO MPOTUBOIIOJIOKHAS
dbopMallbHOMY  J1OKa3bIBaHUIO, €ro AaHTUIOJ — a0COJNIIOTHOE CyJAeHcKoe
YCMOTpPEHHE, B OCHOBE KOTOPOro OBLIO MOJHOE OTCYTCTBHE 3aKOHOJATEIbHOU
perjiiaMeHTalud BaXKHEUINX, (yHIAMEHTAIBHBIX MOHATHNA JOKA3aTeIhCTBEHHOTO
npaBa — OTHOCHUMOCTH, JOMYCTHMOCTH, JOCTOBEPHOCTH, JOCTATOYHOCTH
JIOKA3aTeNbCTB, a TaKXE DJJIEMEHTAPHBIX IOPUAUYECKUX TMPABUI  OLICHKHU
JIOKa3aTenbCTB. [IpaBOBOM BakyyM B 3TOM CTEPKHEBOW  COCTABJISIOLICH
CyJONPOU3BOACTBA 3AMOJHAJICS MPOJIETAPCKUM IPABOCO3HAHUEM cyAed. B aTor
MIEPHOJT C HAaUOOJIbIIIEH SCHOCTHIO MPOSBUIIACH 3aBUCUMOCTh Cy/IeOHOM BIACTH OT
WCIIOJITHUTEIIbHOW TOCYAApCTBEHHOW BIJIACTH, KOTJA CYJIbl, IO CYTH, CTaJlid
pPENPECCUBHBIM MHCTPYMEHTOM rocyz[apCTBal3.

Od4eBuHO, YTO MOJOOHOE TOJIOKEHUE, KOTOPOE MOYKHO OTHECTH K OJTHOMY
U3 KpalHUX MPOSBICHUN BO3MOYKHOI'O COCTOSIHHUS CYIOINPOU3BOJACTBA, HE MOIJIO
COXpaHAThCA JUIUTEIbHOE BpeMs. VHTepechl COIMaNTbHOTO Pa3BUTH TPeOOBAIN
yHOPSAIOYECHHS] CyIeOHON NEeATEeTbHOCTH, YCTAaHOBJICHUS OIPEICICHHBIX IMpaBul,
0011e00s13aTeIbHBIX W TOHSTHBIX JJisi oOlecTBa. OTU TMpaBujia, KOTOPHIE

14
pasp a0aTBIBAJINCh  OTEUYECTBEHHBLIMHU YUYCHBIMHA B TAXKCIBIX COLHAJIBHO-

Bem, Hanpumep: Coipoix B.M. H.B.KpbuieHKO — HIE0I0T COBETCKOro npasocyaus. / Poccuiickas akagemus
npaBocyaus, 2003,c. 431.

14 Cwm., manpumep: Cmpozosuy M.C. Matepuaibuas HCTHHA H CyICOHbIE J0KA3aTENbCTBA B COBETCKOM yTOIOBHOM
nporecce. M3n-Bo Axkagemun mayk CCCP. M., 1955,c. 382.
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MOJIATUYCCKHUX YCIIOBUSAX, B TOM YHCJIE CBSI3aHHBIX C KyJIbTOM JUYHOCTH CTajnHa,
MIOCTETICHHO HAXOJWIIM CBOE 3aKOHOJATENIFHOE 3aKpEeIUICHUE. Y Ka3aHHBIA MEePHO/
OTEYECTBEHHOI'O  CYJOINMPOU3BOJACTBA (C  Y4ETOM HCTOPHUYECKOTO  aHaJIM3a
BO3HUKHOBEHUSI, CTAHOBJICHUS M Pa3BUTHsI Cy/IeOHON BJIACTH) Ja€T BCE OCHOBAHUS
ceNaTh OJHO TEOPETHYECKOEe 3aKII0YEHHE — JJIS TOTO, YTOOBI Cyabl OBLIH TO-
HACTOAIIEMY HE3aBHUCHMBI OT 3aKOHOJATENbHOM W WCIOJHUTEIHHOW BETBEU
rOCyJapCTBEHHOM BIIACTH, a TaKXe OT «OKOJOKPUAMYECKUX» (HaKTOpPOB,
BO3/ICHCTBYIOIIMX HAa CyAE€H B KaXJIOM KOHKPETHOM Ciydae, CyaeOHas BIacTh
JOJDKHA OBITh MAaKCUMaJIBHO JKECTKO 3aBHCHMMa OT 3aKOHA, TO €CTh, IIPaBOBas
perjJaMeHTalud CyAeOHOM JIeATEIbHOCTH HE JOJ/DKHA OCTaBJIATH BakyymMa B
CyIeOHOM TIPOIeAYPE UCCISTOBAHUS M OIEHKH MTPABOBBIX KOH(MDIUKTOB.

Takum 00pazoMm, U3ydeHHE UCTOPHH (POPMHUPOBAHUS U PA3BUTHS MPOIIEcca
JOKa3bIBaHMs TOKa3bIBa€T, YTO OH IIeJI MO0 «ChIupaim», (OpMBI CHCTEM
JI0Ka3aTeNbCTB, TIOCIEIOBATEIHPHO CMEHSISI IPYT ApyTa, MOSBISIINCH YKe Ha Oonee
BBICOKOM ypOBHE. B coBpeMeHHOM 00IIIecTBE BHOBH IIPOCIICIKUBACTCS TCHICHIINS
K BO3BPAILEHUIO TEOpHH (POPMATBHBIX J0KA3aTEIbCTB, YTO OOOCHOBBIBACTCS BO
BTOPOM TJIaBeE.

Bwmecre ¢ TeM, kpaTkoe W3y4eHHE UCTOPHH JTaHHOTO SBJICHUS MOKA3ajo, 4To
00e kpaitHocTH (Kak TeopHsi CBOOOJHOTO YCMOTPEHHUS, TaK ¥ TCOpHs POPMATTbHBIX
JI0Ka3aTeIbCTB) HECOBEPIICHHBI M HEe MOryT (Kaxkaas B OTIEIBHOCTH) Ha
COBPEMEHHOM 3Talle COLMAaIbHOTO Pa3BUTHS JaTh MOJOKHUTEILHOTO pe3yibTara B
IIPABOIIPUMECHHUTEILHOW JIeITeIbHOCTH. bosee TOro, BOIPOCH J0Ka3aTeNIbCTB
YUCHBIMHU-TIPABOBEIAMH  M3YYaJIUCh HEJAOCTaTO4YHO. Tak, QyHIaMeHTaIbHbIC
Hay4YHBIC TPYIbI, TIOCBSIIEHHbBIE YKa3aHHON Tpobiieme, Obuti co3manbl B 19 Beke,
pa3paboTaHbl OCHOBHBIE KaTerOpuH, OmHAKO yke B Hawane 20 Beka JaHHBIH
nporecc OB TMPHUOCTAHOBIEH B CBSI3W C HEOOXOMMMOCTBIO CO3JaHHS HOBOTO,
coBeTckoro mpasa. [loaTromy mpormecc u3ydeHus: OOIIETEOPETUYECKUX BOMPOCOB
JI0Ka3aTeIbCTBEHHOTO MIPaBa 3aTSHYJICS Ha HEOMPEISIIEHHOE BPEeMHI.

Bropas riasa «O0masi Teopusi OPUAHIECKUX I0KA3aTEJIbCTB» COCTOUT

u3 4 maparpagos.
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OcHoBHass  3a7aya  CyJONPOU3BOJACTBA —  MAKCHUMAaJIbHO  TIOJHOE
YCTaHOBJICHHE (DAKTUIECKUX OTHOIICHUN, UMEBITUX MECTO B JEHCTBUTEIHLHOCTH,
HaubOonee TOYHAs IOpUAMYECKass OIGHKAa JTHUX OTHOIICHWH W TPaBHIBHOE
(commasibHO-3perioe)  paspelieHue CYIISCTBYIOMIETO IMPAaBOBOTO  KOH(DIIMKTA.
[Tonckn cmocoba mocTwKeHUs Hamboyee BBICHICH CTENEHU JOCTOBEPHOCTH
JI0OKa3aHHOCTA BUWHBI JIMIIA, TPUBIEKAEMOTO K JIOOOTO poJa HOPHIAICCKON
OTBETCTBEHHOCTH, MPEANPUHAMAIIMCH MBICIUTEISIMA HAa TPOTSHKCHUU BCe
UCTOPHUH YEIOBEUYECTBA.

B nepsom napacpagpe «OcHnosnvle nonosicenus meopuu Gopmanvhbix
00Ka3zamenbcme» N3y4aeTcs OJIHA U3 CYHIECTBYIOIIUX TEOPU JOKA3aTEIbCTB.

Kak ormewan JILE. BuagumupoB, BC€ CYLIECTBYIOIIME TEOPUU
JIOKA3aTeIbCTB  MOTYT JHOO yCTaHOBUTH TOJBKO CIOCOOBI COOMpAaHHS W
OKCIUTyaTallil J0Ka3aTelbCTB, MPEIOCTABISASA CYAbE OMNPEACNATh WX CHIY TIO
cBOEMy YyOeXJeHHI0, THO0 OmNpenesaTh W caMy CHUJy JO0Ka3aTeNbCTB, KOTOPHIC
00s13aTeIBHBI JJIS1 CY/IbU.

dopmasibHasE CUCTEMa CyIeOHBIX OKA3aTeNbCTB, OTHOCSIIASICS KO BTOPOMY
TUITY, OKOHYATEIhbHO (POPMUPYETCS B MEPUOJ CPETHEBEKOBBS. J[aHHBIN TpoIiiecc
CTaJl peaKiueil Ha CyIIeCTBOBABIIMK B TO BpPEeMs MPOM3BOJI Cy/IeH M3-3a MOJTHOTO
OTCYTCTBHS KaKUX-JTMOO OTpaHMYEHUH U MPaBUII OIIEHKH J0KA3aTeIbCTB.

CormacHo ¢opMambHON CHCTEME J0Ka3aTelbCTB PEIICHHE Cyaa TOJDKHO
COJlepKaTh MPABOBYI JOCTOBEPHOCTh BHMHBI HCTIIA WM OTBETYMKA, KOTOpas
BO3HHUKAET MOCPEJICTBOM MIPETbSIBICHUS OTIPEICTICHHOTO Kpyra
MPETYCTAaHOBJICHHBIX JIOKA3aTEIbCTB W CIOCOOOB WX TOJMYyYEHUS, HO HE TOJ
BJIMSTHEM BHYTPEHHETO YOCKICHHUS.

OcHoBHast uzaed, Ha KOTOpyl onupaercs (QopmanbHas  Teopus
JI0Ka3aTeNbCTB, 3aKIIOUAETCSl B TOM, YTO TIPUTOBOP CyJa JTOJDKEH OCHOBBIBATHCS Ha
ropuoudeckol docmogeprocmu. YOpunndeckass T0CTOBEPHOCTh €CTh Ta TpaBOBas
JIOCTOBEPHOCThH BHUHBI, KOTOpasi OMUpAeTCs Ha OOIIENPU3HAHHBIE U 00s3aTeIbHBIC
OCHOBaHHUsS,  BCJIEJACTBHE  KOTOPBHIX OHAa  mpuoOpeTaeT  OOBEKTUBHYIO
OTIPENICTICHHOCTh U TIEPECTACT OBITh IUIOAOM HEONPENEIECHHBIX CYyOBEKTHBHBIX

YYBCTB PCIIAIOIICTO ACIa CYyAbH.
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3aKOHOIATENTFHO 3aKPEIUISINCh MpaBuja O TOM, KaK JOJDKHBI COOMPATHCS
JI0OKa3aTeNbCTBA, KaK WMMHU CJIEAyeT TMOJIb30BaThCs, KaKue JO0Ka3aTeIbCTBa
ABJISIFOTCSI COBEPLICHHBIMA WJIM HECOBEPIIEHHBIMM M K KAaKUM IIOCJIEICTBUSAM
KaXJa0e W3 HuX BemeT. llpemmomaranoch, 9To coOMoaeHHEe Bcex (popMaabHBIX
npaBuil HEU30€KHO BeNeT K JOCTHKEHHIO UCTUHBI. CyObEeKTHBHbBIE YYBCTBA,
BHYTpeHHee YyOexJeHue ObUIM MPOBO3IVIAIEHBI SIBICHUSMHM, BBIXOISAIIMMH 32
paMKH TpaBa, U NPUPABHUBAINCH K MPOU3BOJIBHBIM CYKACHUSIM. Y TBEPKIAIOCH,
YTO TOJBKO C TOMOIIBK 3aKOHOAATENBHBIX TMOJOXKEHUH H  CTPOTHX
JIOKA3aTeIbCTBEHHBIX MPaBWJI, a TakKXKe TMOJBEICHUS TOJ HUX OOCTOATEIHCTB
KOJUTM3UHU, MOKHO TOBOPUTH O JOCTOBEPHOCTH M OO0 MCTUHHOCTH PEIICHUS WU
IIPUTOBOPA.

Opnako mpaBuwia (GOPMATLHONW TEOPUU JTOKA3aTEIIbCTB HEe ObuTH
IpPUAYMaHbl CPEAHEBEKOBBIMU HOPUCTaMH, OHHM MPEACTABISIIOT COOOW pe3ysbTaT
MHOTOBEKOBOTO OMbITa 4yesjoBedecTBa. OOIIME TMOJOXKEHHUS, COCTaBISIOIINE
comepxkanue GOpMaTbLHON TEOpPUH, OBUIM 3aKPEIUICHBI €IIe B APECBHEHIIMX
3aKOHOJIaTEeNbCTBAX, TakuxX Kak COOpHUK 3akoHOB Many, Wuauiickas KHHUTa
3akoHOB Happa, oTHOcsmIasicss Kk 5 BEeKy 10 H.3., KOTOpas COIEPKHUT MOAPOOHBIC
npaBuia o jaokazarenbcTBax. CygonpousBoactso peBHero Puma 5 Beka 10 H.3.
TaK)ke HOCUJIO (hOpMaNIbHBINA XapaKTep.

HauGonbmiee pacnpoctpanenne Teopus (OPMAIBHBIX JTOKA3aTEIIbCTB
MOJy4Yuja B TEPUOJ CYIIECTBOBAHUS WHKBU3ULMOHHOTO CYIONPOM3BOJCTBA B
CpeaHue BEKa.

Omaum w3 Hamboyiee pPacHpOCTPAaHEHHBIX CPEACTB, HCIOIb3YEMbIX
WHKBU3ULIUEW MJIA MOJYy4YEHUs TJIABHOIO JI0KAa3aTelIbCTBA — IPU3HAHUS BUHBI,
SBJSIACh MbITKAa. BMecTe ¢ TeM, 3aKOHOAATEIbLCTBOM YCTAHABIMBAJIUCH
ONPENICIICHHBIE MTPABUIIA, PETJIAMEHTUPYIOIIUE MPOBENCHUE MBITOK, CYIIECTBOBAIN
OTPaHUYCHUS HA TPUMEHEHUE MBITOK.

dopmanbHasi TEOPUST HUMEET [JIBE PAa3HOBUJHOCTU: TMOJOXKUTENbHAS U
otpunarensHas. [lonoxurensHas GopmanbHas Teopus CcylecTBoBaia 10 koHua 18
BEKa, B COOTBETCTBHH C KOTOPOM CYJ OOS3BIBAJICA MPHU HAIHYUU OMPEACICHHOTO

BHUaa 141 quciia JOKa3aTCJIbCTB BBIHCCTH OOBHHHUTEILHBIN IMpUTOBOP.
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OTpunatenbHas Teopus TMpeANHchiBajla CyAy B clydae, €cid He Oyner
ONPEIEIECHHOr0 BUAA M YHWCIA JI0KA3aTENbCTB, MOCTAHOBUTH OIpaBAATEIbHBIN
IIPUTOBOP WJIM OCTABUTh MOJACYJIUMOTO B TOJAO3PEHUMU.

OTtpunarenbHas TEOpUsI 10Ka3aTeIbCTB MOSIBISIETCS BO BTOPOM MosioBuHE 19
BEKa B HEKOTOPBIX €BPOIEUCKUX CTpaHax. B Hell nenaercs nmonbiTka 00beUHEHUS
MOJIOKEHUN (OpMaNbHON TEOPUHM JI0KA3aTENbCTB M CBOOOJHOIO YCMOTPEHUS
CylbH. YCTAaHABIMBAIOTCA MPABWIA, KOTOPBIE OMNPEACIAIOT CHIY KaXJ0ro
JI0Ka3aTesIbCTBa, OJJHAKO J0KA3aTelIbCTBO HE paccMaTpuBaercs camo 1o cede, B
OTJICIbHOCTH, @ B CBA3M CO BCeMH Jpyrumu ¢akramu. OHO TepseT CUily, €Cld
ONPOBEPraeTcsi MPOTUBOIOJIOKHBIMU JAHHBIMA HMJIM CTAaBUTCS O]l COMHEHHE.
[ToaToMy cynbsi He 00s3aH MpU3HABATh MOACYJMMOIO BHHOBHBIM, JaXXe MpHU
HAJIMYUU OTJEIbHBIX JOCTOBEPHBIX JOKA3aTENIbCTB, €CIU HE MPHUIET K YOSKICHHUIO
B €r0 BUHOBHOCTH.

Kputukun  ¢dopmanibHOM  TeopuM  J10KA3aTENbCTB  OIEHUBAIM  Kak
HECOCTOSITENIbHYI0 TaK Ha3blBAEMYIO MOJIOKUTEIbHYI0 (OPMANBbHYIO TEOPHIO,
MPEANKUCHIBAIONIYIO Cyly MPU3HABaTh (PaKT JIOCTOBEPHBIM, MPU CYIIECTBOBAHUU
U3BECTHBIX, 3aKOHOM OIPEIETICHHBIX MOJOXKEHHH, MOCKOJIBbKY CY/Ibs JOJIKEH ObLI
NPU3HABaTh TAaKyK JTOCTOBEPHOCTh AAXE W B TOM CJydae, KOrJa, HEB3Hpas Ha
CYILIECTBOBAHME 3aKOHHBIX MPU3HAKOB, OH BOBCE HE YOEXKJIEH B BEPHOCTH (pakTa.
Ho u Tak Ha3piBaemas oTpuuaTenbHas Teopusi (GOpMaIbHBIX TOKA3aTEIbCTB, T.C.
BOCIIPEIIIEHHE MPU3HABATh (PaKT JOCTOBEPHBIM, €CIIM HET 3aKOHOM OIPEEICHHOTO
MUHUMYMa JI0Ka3aTe€IbCTBA, MO MHEHHUIO OMNIMOHEHTOB TEOpUHU (POpPMAaNIbHBIX
JI0Ka3aTeNbCTB, BEIET K HECHPaBeAJUBOCTU U HejenocTu. [lo mx yOexneHuto
MOJIOKUATEIIbHAS TEOPUSl OCBSILIAET CUCTEMY HEIPAaBJbl, MOXKHO CKa3aTh JKH, TaK
KaK MPUHYKJIaeT CyAbI0 MPU3HABATh, BOMPEKH YOEXKICHUIO, (PAKT JOCTOBEPHBIM U
POKOBBIM 00pa3oM YHHYTOXKAae€T YYyBCTBO OTBETCTBEHHOCTH B TOM, KOTO OHa
caenana cBouMm  paboM.  OrtpuuarenbHas  Teopusi  oOJier4yaeT  MeHee
JO0OpPOCOBECTHOMY CYJIb€ BO3MOXXHOCTh OCTAHAaBIMBAThCS Ha TOJIYTH H
YCIOKanWBaThCsl Ha MPU3HAHUU TOTO, YTO 3aKOH CUUTAET BOOOINE JOCTAaTOYHBIMU

IMPpHU3HAKaMHU NCTUHBI.
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Cytb  Teopunm  (¢GopMaibHBIX  JOKa3aTeNbCTB  IOCTYJIMpOBajach B
YCTAaHOBJICHWHM  MYOJMYHOW  BJIACTbIO  OOBEKTHMBHOW  WCTUHBL.  VcTHHa,
YCTAHOBJICHHAs €IMHOJIMYHO CJIEIOBATENIEM, II€pe]aBalaCh CYAy B BHJE
JOKYMEHTOB U TUCbMEHHBIX ITPOTOKOJIOB.

JluccepTaHTOM — BBIIEISAIOTCA W PACKPBIBAKOTCS  CHEAYIOIIME  YEPTHI
dbopMalbHON CHCTEMBI JI0KA3aTENbCTB. HEOOXOUMOCTh YCTAHOBJICHHSI UCTUHBI 110
JIeNly. HUKTO HE MOXKET OBITh OCYXKJEH 0€3 TOUYHBIX JOKAa3aTEeNbCTB WJIU SBHBIX
YUK, TaWHOCTh M NHUCHBMEHHOCTh COOUpaHUsl JOKAa3aTeNbCTB; OrPAHUYEHUE
IIPAaBOYCMOTPEHUSL  CyAbH; ONPEACICHUE 3aKOHOM CHJIBI  JI0KA3aTeNbCTB;
OPUCYTCTBHE HIIEMEHTOB apU(PMETHKH B OLICHOYHOM JESTEIbHOCTH CYJIbU;
pa3BUTAs CUCTEMA JIETAIBHBIX MPE3yMIIIUHN.

B coBpemMeHHON OTEYECTBEHHOW INPAaBONPHUMEHUTEIBHON MPAKTUKE MOKHO
OTMETUTh HEKOTOpbIE MPU3HAKK (hopMann3Ma, IpUUEeM €ro HETaTUBHOM CTOPOHHBI,
MPOSIBIISIFOLINECS, TIPEXKIE BCETO, MPHU OLEHKE TOMYCTUMOCTU AOKAa3aTeNbCTB. Tak,
pedr OTE€YeCTBEHHBIX IOPUCTOB 19 Beka CBUAETENbCTBYIOT, UTO B COCTA3ATEILHOM
cyneOHOM Tpoliecce MPaKTUUEeCKM HUKOIJa HE OclapuBajach 3aKOHHOCTb
IIOJIYYEHHsI TOKA3aTEIbCTB B XOJ€ NMPEABAPUTEIBHOIO paccienoBaHus. B onenke
JIOKA3aTEIbCTB B CyA€ CTOPOHBI JENalld yHOop Ha JIOTUKY JOKa3bIBaHWUS,
IICUXOJIOTUIO TIPECTYIIHUKA, aHAJIM3 HEOJAronpusTHOM COIMANIbHOW Cpeabl U
Hpoq6615. B Hacrosmee BpeMs OCHOBHOM CTpPaTE€THEN 3allUTHI  SIBJISIETCS
npolLeaypHasl JEKOHCTPYKLHUS — JI0KAa3aTeJIbCTBEHHBIX (PAKTOB, a HMEHHO:
IIOPOKJICHUE COMHEHMM Yy CyAbH B JOIIYCTHMOCTH JIOKA3aTEJIbCTB — IPOTOKOJIOB
CIEACTBEHHBIX NEUCTBUHA — BBHUJY AOMYIICHHBIX OpraHaMH HIPEABAPUTEIBLHOIO
CJIENCTBUS HApPYIIEHUI YroJOBHO-NPOIECCYaTbHOTO 3akoHa. Takum o00paszom,
VCTHUHHOCTb CBEJICHMM OCIApUBACTCs HE C TOYKH 3PEHUS HMX COOTBETCTBUSA

JIOTUYECKOM MPABUIIBHOCTH, a C TOUYKH 3PEHUS PEUYeBOr0 BbIpaxkeHUs, popmbl. B

15 Cm.: Hanpumep, Konu A.®. Us6pannoe/Coct., Betym. cr. i npumed. .M. Muporosa u JL.I'. MuposoBa. — M.:
Cos. Poccus, 1989.- 49&.; Ilresaxo @.H. N36pannsie peun. — M.: lOpun. mut., 1993. — 544.; Apcenves K.K.
3amerku 0 pycckoit anBokarype: Ctateu. Peun. Ouepku / Coct. U.B.ITotamuyk. — Tyma: ABtorpad, 2001. — 560
c.; Kapa6uescxuii H.I1. Oxono npasocyausi: Crateu, peur, ouepku / Coct. U.B. Tloramuyk. — Tyma: ABtorpad,
2001. — 672.; Anopeesckuii C.A. N3bpaunsie Tpynsl U peunt / Coct. U.B. [lotamuyk. — Tymna: Aerorpad, 2000.
— 424c.; Vpycos A.H. nepBocosaatens pycckoit cynebHoit 3amutel / Coct.: U.B. Iotamuyk. — Tyna: Asrorpad,
2001. — 352.; Cnacosuu B.J]. N36paunbie Tpyasl u peun / Coct. U.B. [lotanuyk. — Tyna: Asrorpad, 2000. —
496¢. u ap.
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OLICHKE JI0Ka3aTEeNbCTB YCHUJIMBAETCS AaKUEHT Ha (OpPMAIbHOM HJIEMEHTE!
PEKBU3HUTAX, OQOPMIICHUH MPOIIECCYATbHBIX JOKYMEHTOB.

Bo emopom napacpage «OcHnognvie nonodxcenuss meopuu y20106HbIX U
2padiCcOaHCKO-Npagosvlx  00KA3amenbCcme»  PACCMATPUBAIOTCS  OCHOBHBIE
HAIIpaBJICHUS COBPEMEHHOW HAyKH, W3YyYarolled TEOPETUYECKHE AaCIIEKThI
JI0Ka3aTeJIbCTBEHHOTO IPaBa.

B nuccepranuu uccienyroTcs BOINPOCHI ONPENETEHUs JOKAa3aTeIbCTB, UX
BUJIOB, CBOMCTB.

3HAUYMUTEIbHOE PACIPOCTPAHEHHE B TPAKJAHCKOW IMPOLIECCYaJbHON HayKe
MOJyYnJIO OMpeAeNieHuEe JI0Ka3aTelabCTB Kak cBeAeHuid o (akrtax. DaxTsl
OOBEKTUBHOIN peanbHOCTH, OTPaXkasiCh B MHCbMEHHBIX, BEIIECTBEHHBIX HOCHUTEISIX
uHbOpMallMy, MaMATH CBHUJETENEH, CTOPOH, TPETbUX JHUI[, AKCIEPTOB, HE
nepecTtaroT cyumectBoBaTb. Cyll MX yCTaHaBIMBAET C IOMOIIBIO JOKa3aTEJIbCTB.
OnHako MpU BOCIPOU3BEACHUU (PAKTOB MOXKET MMETh MECTO OMIMOOYHOE WIIN
HETOYHOE (UKCHpOBaHUE (PAKTOB, OIEHKA UX CBHUJETEISIMH B COOTBETCTBUU C
JUYHOCTHBIM BOCIIPUATHEM. B pe3ynbrare oTpaxkeHus oOBEKTHI 3areyaTiieBaloTCs
B BUAE ompenereHHoro oOpaza. TouHo Takke © TpU  JTOKa3bIBaHUU:
00CTOSITENIbCTBA,  MOMJSKAIIME  JOKA3bIBaHUIO  (IpeaAMEeT  JIOKa3bIBaHUS),
OTpaXkaroTCsl B CBEAEHUAX 00 HTUX oOcToATENnbCTBaX. B 3aBucMMocTH OT
XapakTepa CBSI3M CBEICHHS MOTYT OTpakarb OOCTOSITENCTBA MpEAMETa
JIOKa3bIBAHMSI HEIOCPEACTBEHHO WM OnocpenoBaHHO. Ha ocHOBe ux n3yuyeHus
CyOBEKTBHI JOKa3bIBaHUSI MPUXOIAT K OINpPENeJCHHBIM BBIBOJAM, pa3pelIaroiuM
TEJ10.

Jloka3zaTenbcTBa UMEIOT conepkanue u ¢popmy. ConepkaHue — CBEJICHUS O
daktax wuaM (QaKTHUYECKHX JaHHBIX, ¢opMa — CpeacTBa JIOKa3bIBaHUS,
YCTaHOBJICHHBIE 3AKOHOM.

JIOCTaTOYHOCTh M JOCTOBEPHOCTH SIBIIAIOTCS, CKOpPEE, KPUTEPUEM OLIEHKU
COOpaHHBIX U UCCIIEIOBAaHHBIX B Cy/€ JOKA3aTeIbCTB B UX COBOKYIHOCTH, a HE
IIPU3HAKOM CaMHUX JOKa3aTeJIbCTB, TaK KaK OKOHYATEJIIbHO OIpPEACIINUTD
JOCTAaTOYHOCTh W JIOCTOBEPHOCTH JOKA3aTEIbCTB BO3MOXHO TOJIBKO MOCIE HX

HCCIICAOBaHUA B CYJC.
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B nmuccepraumm  MCCHEAYHOTCST  BONPOCHI  KAaTErOpUM  OTHOCUMOCTH,
JIOITYCTUMOCTH, TOCTOBEPHOCTH JOKA3ATEIIbCTB, KAK OCHOBHBIX KPUTEPUEB OLICHKHU
JI0Ka3aTeIbCTB B MPOLIECCE TPUMEHEHUS MTPABA.

HopmaTtuBHOE ompeneneHne OTHOCHMMOCTH TPa)KIaHCKHX JOKa3aTelIbCTB
naHo B cr. 59 I'TIK P®, B cOOTBETCTBUM C KOTOPOH CyJa NMPUHUMAET TOJIBKO TE
JI0Ka3aTeIbCTBA, KOTOPHIC MMEIOT 3HAYEHHME ISl PACCMOTPEHHUS] U pa3pelieHUs
nena. Takum ke o0pa3oM OIpeAenseTcs OTHOCHMOCTh [IOKa3aTeIbCTB B
YTOJIOBHOM TMPOIECCe — KaK CIOCOOHOCTh JI0KA3aTENIbCTB CBOMM COJIEpKaHUEM
CITYUTh CPEJICTBOM YCTAaHOBJICHUS OOCTOSITEILCTB, UMEIONTUX 3HAYCHHE JIJIS JIeTIa.
JlokazarenbcTBa OyIyT OTHOCMMBIMU HE3aBUCUMO OT TOTO, CBHJETEILCTBYIOT JIU
OHU O KAaKOM-TO OOCTOSTEIHCTBE B TMO3WTUBHOM WJIM HeraTuBHOW (opme, B
YaCTHOCTH, YCTAHABJIMBAIOT JIK OHU BHHOBHOCTB JIMIA WJIH €TO HEBUHOBHOCTb.

3aKOHOM HE€ MPEAYCMOTPEH OMPEIECICHHBIN KPYr OTHOCHMBIX K TOMY WJIU
MHOMY JIeJly JIOKa3aTelIbCTB, IIO3TOMY OTHOCHUMOCTb JIOKa3aTEIbCTB IO
KOHKPETHOMY JENIy OmIpenesiercs cyaoM. Takum oOpa3oMm, MOJ OTHOCHMOCTHIO
JI0KA3aTEeIbCTB MIOHMMAETCSI HAJIMUKE CBSI3U MEXIY COJIEp)KaHUEM JI0Ka3aTeIbCTBa
U TOJJICKAMMMHA yCTAaHOBICHUIO (akTaMu, WMEIONMMU 3HAY€HWE JUIA
pas3pelieHus aena.

IlepBoHavanbHO BOMpPOC OO0 OTHOCHMOCTH pellaeT CyJl B MOMEHT HX
MPEJICTABJICHUS] CTOPOHAMH. TeM He MeHee, B MOMEHT IPEIOCTABICHUS
JIOKa3aTeIbCTB  CYIIECTBYET  BEPOATHOCTh  OIIMOOYHOTO  HEJOIMYIIECHUS
JI0KAQ3aTeNbCTBA, UMEIOLIETO 3HAYEHUE JJIS €1, IOATOMY OKOHYATEIbHO JTaHHBIN
BOIIPOC MOKET OBITh PEIIEH TOJILKO B XOJ/I€ UCCIIEOBAHUS JOKA3aTEILCTB CYIOM.

Takum oOpa3om, Takoe CBOMCTBO JOKa3aTeIhCTBAa, KaK OTHOCHUMOCTb, IO
CyTH, COBIIQJIAET B YIOJOBHOM M TPAXKIAHCKOM IPOLECCE M 3aKPEIJICHO Ha
3aKOHOJIATEJILHOM YPOBHE.

CnoxkHee O0OCTOMT J€JI0 C TaKMM CBOWMCTBOM JIOKAQ3aTEJILCTBA, Kak
JIOITYCTUMOCTb.

YTroa0BHBIM MPOILECCYATbHBIM 3aKOHOM JIOIMYCTUMOCThH J10Ka3aTeJIbCTB
ompeeNnseTcss COOMOIEHNEM 3aKOHA MPU OTHICKAHWH, MOTYYEHUH, 3aKpeIUICHUN

JOKa3aTcJIbCTBA. [Tonstue HCAOIMYCTUMOCTH YI'OJOBHOI'O JOKa3aTCJIbCTBA M
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OCHOBaHMUSl MPU3HAHMS  JOKA3aTeJbCTBA  HENONMYCTUMBIM  3aKOHOJATEIBHO
3akperieHo B ¢T. /S YIIK PO.

AHanu3upysi HOpMbI 3aKOHA, MOYHO ONPEAENIUTh CIEAYIOINE KOMIOHEHTBI
IPU3HAKa I0IyCTUMOCTH JJOKa3aTelIbCTBa B YTOJJOBHOM IIPOLIECCE:

1. 3aKOHHOCTb UCTOYHUKA.

2. 3aKOHHOCTb €110c00a MOJYYEHUS 10Ka3aTeIbCTB.

3. Cobmroenue nmpaBui MpoLecCyabHOTO 0(hOpMIICHUS.
4. Hapnexaimuii cyOBbEKT IOJTyUYEHUs 10Ka3aTeIbCTBA.

JluccepTaHTOM HW3YyY€Hbl TO3HMIMHU YYEHbIX B OOJACTH YTrOJOBHOTO
IpOLIECCYabHOIrO IpaBa OTHOCHUTEIBHO TOIO, BO3MOXXHO JIM IPU3HAHHE
J0Ka3aTeNbCTBA JOIMYCTUMBIM B CIIydae, €C/IM ObLIM JOMYUIEHBI IPOLECCyaIbHbIE
HapyILICHUS MIPU UX COOUPAHUHU.

Tax, mnpemmaraercst pas3nensaTb MpOLIECCYalbHbIE  HApyIIEHUs  Ha
CYILIECTBEHHbIE U HECYLIECTBEHHBIE, BOCIIOJHUMBIE U HEBOCIIOJIHHUMBIE, B CBS3H C
gyeM Au(QQPEpeHIUPOBAHHO TMOAXOAUTh K BOIPOCY O HEIOMYCTUMOCTHU
J0Ka3aTeNbCcTB. B psily NpUYMH, IO KOTOPHIM HEPEATBbHO B HACTOALIEE BpPEMs
TpeOoBaHME O OyKBaJbHOM COOJIOACHMM BCEX MPOLECCYalbHBIX MPaBUI,
YKa3bIBAa€TCsi Ha HEBBICOKUH MNPOQPECCHOHANbHBII ypOBEHb pPaOOTHUKOB
CJIEICTBEHHOIO anmnapaTa 1 UX (paKTUYECKOE HEPABEHCTBO C KBATU(PUIMPOBAHHON
Y BBICOKOOIIJIAYMBAEMOM 3alIUTON; HECOBEPILIEHCTBO 3aKOHOAATENIBCTBA U IPYTHE.

B dacTtHOCTHM, HECYIIECTBEHHBIMH HApYILIEHUSIMHU MOTYT OBITh TaKHe
HapyILIEHUsl, KOTOPbIE HE BIIMAKOT Ha JIOCTOBEPHOCTH MOJYYEHHOI'O pPE3YJIbTara.
Hanpumep, cBumerens BpI3BaH criocoOoM, He yKazaHHBIM B 3akoHe (ct. 155 VIIK
P®). Hapymienusi, KoTopble MOTYT OTPa3UThCs Ha JOCTOBEPHOCTH JI0Ka3aTeIbCTBA
(cymiecTBeHHBIE), SIBISIOTCS BOCIIOJIHUMBIMU HJIM HEBOCIIOJHUMBbIMU. Hampuwmep,
KaK1e-ITM00 HETOYHOCTU WM MpoOeasl MOTYT ObITh BOCIIOJHEHBI IIyTEM JONPOCa
HNOHSTBHIX, JPYIrUX YYaCTHMKOB CJIEICTBEHHOIO JEMCTBUs, IyTEM IPOBEACHUS
IIOBTOPHBIX CJIEACTBEHHBIX JEUCTBUH IPU HAIWYUHA TAaKOM BO3MOKHOCTH
(MOBTOPHBII OCMOTP MeCTa MPOUCUIECTBUSI, TOBTOPHOE HA3HAUEHHE IKCIIEPTU3HI).

[IpoueccyanpHble HapyLIEHUs, CBA3AHHBIE C YIIEMJIEHUEM MPaB JUYHOCTH,

KaK IIpaBHJIO, AOJDKHBI BCCTH K IIPU3HAHHIO J0KaA3aTCJIbCTBA HCEOOIIYCTUMBIM.
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Hamnpumep, mokazanus 0OBHHSEMOTO, TIOJyUYE€HHbBIE C MPUMEHEHHEM (PU3UYECKOTO
WM TICKXWYECKOTO HACHUJITUS, JTMOO B OTCYTCTBHUH aJIBOKATA.

B oTianume OT yronoBHO-IPOLECCYaJbHOIO 3aKOHOAATENBCTBA IMPABHIIO O
JIOITYCTUMOCTH JI0KA3aTENbCTB rpaXXJaHCKUM MPOLECCYyATbHBIM
3aKOHOJATEIbCTBOM HE KOHKPETU3UPOBAHO.

B HayuHoOli nuTeparype OOOCHOBAHO JENAeTCs BBIBOA O MPEUMYIIECTBAX
JETAIBHOTO PETYJIUPOBAHUS JOIMYCTUMOCTH JOKAa3aTeNbCTB. B 4acTHOCTH, 3TO
MO3BOJIMIIO ObI CTOPOHAM M UX MPEACTABUTENSIM 3a0JIarOBPEMEHHO PEIIUTh, KaKHue
JIOKAQ3aTeNbCTBA CyJ HE UMEET IpaBa JOMYCTUTh, & 3HAYUT, KaK 3TO OTPa3UTCs Ha
MPAaBOBOM MO3UIMU CTOPOH. OMNpeaerseHHOCTh JOMYCTUMOCTH JT0Ka3aTeNbCTB,
KpOME TOro, MOMOTaeT CTOPOHE 3alllUTUTh CBOM IpaBa, TpeOys CHATHUS BOIPOCA,
KOTOpPBIA 10 HOpMaM IpaBa BbI30OBET OTBET, HEAOMYCTUMBIM B CHIIy 3aKOHA.
Hanuurie KOHKPETHBIX HOPM 00 OTHOCHMMOCTH U JIOMYCTUMOCTH JOKAa3aTeNbCTB
CIOCOOCTBYET Pa3BUTHIO COCTA3ATEIBHOCTH, TAK KaK CHSTHE BOIPOCOB HE Oyner
3aBUCETh TOJBKO OT YCMOTPEHHS] CYIbM MPU HAJIWYUUA 3aKOHOJATEIBHOIO
opopMIIEHUSI OCHOBaHUM.

[ToMmuMO OpU3HAKOB OTHOCUMOCTA M  JOIYCTUMOCTH, YTOJOBHBIC
JI0KA3aTEIbCTBA HMEIOT CBOWMCTBO JOCTOBEPHOCTH. (COriacHO pa3bsICHEHUAM
[Inenyma BepxoBHoro Cyma P®, npuroBop nomkeH OBITH ITOCTAaHOBJICGH Ha
JIOCTOBEPHBIX I0Ka3aTeIbCTBAX .

Bmecre ¢ TeM, B 3aKOHOJATENIbCTBE HE UMEETCS OINPEACICHUS MOHSATHUSA
JIOCTOBEPHOCTH. B Hayke IOCTOBEpHOCTh paccMaTpuBaeTcsi Kak OOOCHOBAaHHOE
3HAHHUE, COOTBETCTBHUE KOTOPOTO JECUCTBUTEIBLHOCTHA HE BBI3bIBAET COMHEHHUS.

Haunbonee TecHO JOCTOBEPHOCTH COOTHOCHUTCA C TaKUM CBOMCTBOM
JIOKA3aTeNbCTBA, KaK JOMYCTUMOCTh. TaK, HEKOTOpPhIE TPEOOBAHUS TOMYCTUMOCTH
MIPU3BaHbl TapaHTUPOBATh MMEHHO JOCTOBEPHOCTH JOKa3zaTelbcTBa. Hampumep,
KOTJa CBHUJETENIb HE MOXET YKa3aTb HMCTOYHMK CBOEM OCBEIOMIICHHOCTH,
JIOKA3aTeNbCTBO OyAeT MPU3HAHO HEIOMyCTHMBIM MMEHHO BBUIY HEYCTPAHUMBIX

COMHEHHUM B €T0 AOCTOBCPHOCTH.

18 Cm.: Hocranosnenne Nel Ilnenyma Bepxosroro Cyma P® or 29.04.1996. «O cyaeGHoM npurosope». CGOpHUK
Iocranosnennii [Tnenymos Bepxosusix CymoB CCCP u PCOCP (P®) o yronosusiM aenam. M., 1997.C. 537.



29

TpeboBanne mpoBEpPKH JOCTOBEPHOCTH JOKA3aTENbCTBA UYEpPe3 MEXaHU3M
MOJTyYEHUS ITOTO JOKA3aTENbCTBA UM UCTOYHUK MOJTYYCHHs CBEICHUN, UMEIOIINX
IOPUIMYECKOE 3HAYeHHWE, MOXKET OBITh MPEIbSIBICHO K JI0Ka3aTeNbCTBY, KaK B
YrOJIOBHOM, TaK U B TPAXIaHCKOM, U IPYTHX Ipoleccax.

®opmMoil  10Ka3aTENbCTB  SBISIOTCS HMCTOYHUKUA CBEIACHHUN, HWMEIOIINX
3Ha4YeHHE JJIS pa3pelieHHs IPaBOBOT0 KOH(IMKTA.

I'paxxkmanckuMm nmponeccyaslbHbIM Kojgekcom P® mpeaycMoTpeHsl Takue
¢dopMBI TOKAa3aTENbCTB, KaK OOBSCHEHHUS CTOPOH, TPETbUX JIUI, IOKa3aHUsA
CBUJETENEH, THCbMEHHbIE, BEIIECTBEHHbIE JOKa3aTeNbCTBA, ayquo- U
BUJICO3AIKCH, 3aKIIOUYEHUS 3KCIEpTOB. B oTiMuMe OT rpa’kgaHCKOro mpoliecca,
e IO 0Ka3aTeIbCTBAMU MTOHUMAIOTCS JII00bIE CBeleHus O (haKTax, MOJTyYEeHHBIE
B IIPEIyCMOTPEHHOM 3aKkoHOM Topsizke (cT. SSTTIK PD), nepeyeHb HCTOYHUKOB B
YrOJIOBHOM TIPOLIECCE 3aKOHOJATENbHO OTPaHMYEeH W 3akperyieH B 4. 2 cr. /4
VYronoBHO-TporieccyanbHOro kojaekca PP, u pacmmpuTelbHOMY TOJKOBAaHHUIO HE
TIOJIICXKHUT.

K nmoxazaTenscTBaM, COTJaCHO YKa3aHHON HOPMBI, OTHOCATCS: IMOKa3aHUs
M0JI03PEBAEMOr0, OOBHHSEMOT0, MOTEPHEBIIET0, CBUACTENS; 3aKJIOUEHHE U
NOKa3aHMUs ODKCIEPTa; 3aKIIOYEHUE W IOKa3aHWsS CIEIHAaJNCTa, BEIECTBEHHBIC
JI0Ka3aTeIbCTBA; TMPOTOKOJBI CIEACTBEHHBIX U CyNEOHBIX JeHCTBHIA; HHBIE
JOKYMEHTHI.

HecoMHeHHO, naxe CXOXHe BHIbI JIOKa3aTeNbCTB B YIOJOBHOM H
TPXKIAHCKOM TIPOIIECCE MMEIOT CBOIO CrernuduKy, OJHAKO oOmue TpeOOBaHUS
(oTHOCHMOCTH, JOITyCTUMOCTH, AOCTOBEPHOCTH) K HHM MOTYT W JOJDKHBI OBITh
OJIMHAKOBBHI.

JluccepTaHT pasaenseT MHEHHE O TOM, YTO OKOHYATEIbHO PEIIUTh BOIMPOC,
SIBIISIETCS JIU JI0KA3aTEeJIbCTBO OTHOCUMBIM, JIOMYCTHMBIM, IOCTOBEPHBIM, TO €CTh,
MOXET JH OBITh KCIOJIb30BAaHO TMPU JOKa3bIBAaHHM, BO3MOXHO JIMIIb MIPU
OKOHYAHUHU MPOU3BOJCTBA MO Aeny. J[o 3TOro moka3aTenbCTBO MOKHO CUHTAThH
TaKOBBIM JIMIIb YCJIOBHO, TaK KaK HUKOTJAa HEe MCKIIIOYEHO, YTO Ha KAaKOM-TO 3TaIe

OHO MOJKET OBITh IMPHU3HAHO HC OTHOCHUMBIM HUJIM HC JOITYCTUMBIM.
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B mpemvem napacpaghe «Kpumepuu Gopmuposanus obuenpasosou
KOHYenyuu meopuu 10puouyeckux O0oKa3amenbcme» HWCCIECAYIOTCS Hay4YHO-
TEOPETUYECKHE U MPAKTHUUYECKHME OCHOBAHHUS KpUTEpUEB (POPMHUPOBAHUSA
0011enpaBoOBOil TEOPUU IOPUANUECKUX T0KA3ATEIHCTB.

[IpeanocbuikamMu i1t 00OOLIEHUSI HA YpPOBHE OOIIeH Teopuu MpaBa U
rocyiapcTBa v O0IIETEOPETUUECKOTO UCCIIEI0BAHMS TEOPUH JOKA3aTEIbCTBEHHOTO
npaBa SBJISIOTCS MHOTOYMCIIEHHBIE HCCIEIOBAaHUS, NOCBSLIEHHBIE HW3YYEHUIO
yKa3aHHOW MpOOJIeMbl B OTPACICBBIX FOPUIUYECKUX Haykax (rpa)JIaHCKOTO
IPOLECCYaJbHOTO TPaBa, YrOJOBHOTO MPOLIECCYaTbHOTO MpaBa, apOUTPaX]KHOTO
mporiecca), a TaKKe HAKOIUICHHBIM TNPAaKTUYECKHd Marepual B  O0JIACTH
MIPABONIPUMEHEHUS.

[Ipy wu3ydeHun OOIIETEOPETHUECKUX MPOOJIEeM TEOPUH JOKa3aTelIbCTB
HEO0OXOAUMO YIEIUTh BHUMAHUE U UCCIEA0BATh 3aKOHOMEPHOCTH BOSHUKHOBEHUS
U Pa3BUTHS JOKA3aTeNbCTB B yesoBeueckoil uctopuu. Kakum o6pa3om u B CBA3M €
4yeM C UW3MEHeHueM (QopM  Ipolecca  JOKa3bIBaHUS  BUIOM3MEHSIINUCH
JI0KA3aTEIbCTBA U MEHSJIACHh UX CUJIA.

[IpakTHueckass 3HAYUMOCTb Pa3pabOTKH yKa3aHHOW MpPOOJIEMbI COCTOUT B
TOM, 4YTO Ha OCHOBE OOIIETEOPETHYECKUX HAYYHBIX HCCIEIOBAHUM CTaHET
BO3MOXHBIM C(HOPMYJIUPOBATh OTpAciieBble HOPMbI IpaBa, KOTOPBIE IMO3BOJIAT
YHOPSAJOYHUTH PABOIIPUMEHUTENBHYIO PAKTUKY .

MHorue y4ueHsle paccMaTpUBAIA UHCTUTYT J1I0KA3aTEJIbCTBEHHOIO MPaBa KaK
MEKOTPACIIEBOM.

M.C. CrporoBuy mosiaraetr, uto sl FPakJAaHCKOrO0 MPOILIECCYaIbHOTO U
YTOJIOBHOTO MPOLECCYalIbHOTO TIpaBa XapaKTEPHbl TAaKUE MEXKOTPACIIEBBIE
UHCTUTYTHI, KaK JOKa3aTelbCTBA, KACCALIMOHHOE IPOU3BOJCTBO M HAJ30pPHOE
IIPOU3BOJICTBO.

A.C. Ko03/10B BBIIEIAET B TPAKIAHCKOM IMPOLECCYATbHOM, YTrOJIOBHOM
IpOLECCyaqbHOM, AapOUTPaXHOM  TMPOIECCYalbHOM H  aJAMHHHUCTPATHBHOM
MIPAaBOBOM PETYJMPOBAHUM CXOACTBA UEIU JESITEIbHOCTH, XapaKTEPUCTHUK
CyOBEKTOB TO3HAHMS, OOBEKTOB HCCIEeNOBaHUS, (OpPM TMOSyUYEHHUs 3HAHUU; U

OJHOBPECMCHHO OTMECYAcCT, qTo 0COOCHHOCTH HOPpUCOUKIINA KakK BUJIa
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PaBONPUMEHHUTEIILHON  JEATEIBPHOCTH  OOYCIIOBIMBAIOT  I1€JI€CO00Pa3HOCTh
CO3JIaHMs TEOPUH J1I0KA3ATEIbCTB, UCIOJIb3YEMBIX B FOPUCAUKIIUH.

B cBs3u ¢ TeM, 4TO Teopus IOPUAMUYECKUX JOKA3aTeNbCTB pa3padaThiBaeTCs
OTpaciIeBBIMH HayKaMmH (yroJIOBHOTO, TPaKIAHCKOTO IPOIECCyaIbHOTO TIpaBa,
aAMUHHACTPATUBHOTO, apOMTPaKHOTO  TMPOLIECCYaJbHOTO  MpaBa), npu
dbopMupoBaHUM OOIIEH TEOPUU IOPUIUYECKUX JOKA3ATEIbCTB HEOOXOIUMO
YUUTHIBATh CIAEAYIOUINE MEKOTPACIEBbIC MPUHIIUIIBI:

1. IMpunnun rnacHoctu. CorsacHo cT. 10 I'TIK P®, «pa3zbuparenscTBo BO
BCEX CYJax OTKPBITOE», 32 UCKIIOYEHUEM psJia OTPaHUUYEHUMN, PETyCMOTPEHHBIX
3aKOHOM: IO JIe€JlaM, COCTaBJISIOIIMM TOCYJApCTBEHHYIO TaWHy, TalHy
ycbiHOBIIeHUs (ymouepenus) peoenka u apyrue (ct. 10 I'TIK P®d), pemenne cyna
00BsABISIETCST TyOMWYHO, 3a HCKIIOYCHHEM CJIy4yaeB, €CIIM Takoe OOBSBICHHE
3aTparuBacT MIpaBa U 3aKOHHbIE HHTEPECHI HECOBEPIICHHOJIETHHUX.

B cootBerctBUM co cr. 241 VrojoBHO-mpoleccyalibHOro kojaekca P®
pa30MpaTeNbCcTBO YTOJIOBHBIX JEa BO BCEX CyJaxX OTKPHITOE, 32 MCKIIOUYCHHUEM
CIy4yaeB, MpPEIyCMOTPEHHBIX 3aKOHOM, HAmpUMEpP, B 3aKpPbHITOM CyAeOHOM
3aCelaHUd MOXET OBITh PACCMOTPEHO YTOJIOBHOE JEJI0 O TMPECTYIUICHHSIX,
COBEpPUICHHBIX JIMLIAMHU, HE JOCTUTIIMMH BO3pacTa UIECTHAaAUATH JIET, O
MNPECTYIJICHUSAX MPOTUB IMOJOBOW HENPUKOCHOBEHHOCTH M TMOJIOBOM CBOOOIBI
JUYHOCTH U APYTHE.

2. lpunmun coctsazarenbHOCTH. COINIACHO JAaHHOMY NPUHIUNY (YHKUIUA
CTOPOH pasrpaHUYCHBl MEXTY COOOU, OTIENEHBI OT CyneOHON NeATeNTbHOCTH U
BBITIOJTHSIFOTCSL  CTOPOHAMH, TMOJB3YIOIIMMUCS  PaBHBIMU  IMPOLIECCYaTbHBIMU
IIpaBaMH.

Tak, cocTszaTenbHast (hopMa yroJaoBHOTO CyTOTPOU3BOICTBA MIPEANOIATACT,
4TO cyAeOHOE pa30upaTeabCTBO MO YTOJIOBHOMY A€y MOXKET ObITh HAYaTO TOJIBKO
NpY HaJIMYUK OOBUHHUTEIHHOTO 3aKiIt0ueHHsl (aKTa), yTBEPIKICHHOTO MPOKypopam,
WM KanoObl yacTHOTO oOBUHUTENS. Kak 3ameuaet [1.A. Jlynunackas, 3To mpaBuiio
OTPAXKAET 3HAYECHHE CIIOpa CTOPOH KakK JBWXKYILETO Haydaja COCTA3aTEIbHOIO
cyneOHoro mporiecca. M3 3Toro mpaBwiia BBITEKAaeT TakKKe M TO, YTO OTKa3

HHHUIIMATOpPaA Cy,Z[C6HOFO nponecca OT BbIABUIaCMOI'O O0OBHHEHUS JTHOO IIPU3HAHUEC
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XKanoObl, OOBMHEHMSI WJIM HWCKA TMPOTHBOIMOJOXKHOW CTOPOHOM  BiEYeT
IpeKpalieHre Mpou3BOACTBA MO jaeiy. CocTA3aTeNbHOCTh NPOSABISIETCS U B TOM,
4YTO CyJ HE BBICTYNIaeT HA CTOPOHE OOBHMHEHUS WJM 3allUThl, OOBEKTUBEH HU
CBOOOZIEH B OIICHKE JI0KA3aTeIbCTB M JOBOJOB CTOPOH, SBISETCS OIS HHUX
«OecprUCTpacTHBIM apOUTPOM.

[TpyHLIMIT COCTA3aTENIBHOCTH B TPa)IaHCKOM IIpolLiecce 3aKkperieH cr. 12
['pasxxrancko-npouieccyasibHOro Kojuekca P®d, B COOTBETCTBUM C KOTOPOH Cy.H
PYKOBOJUT  IPOLIECCOM,  COXpaHssl  HE3aBUCUMOCTb, OOBEKTHUBHOCTb U
OecrpuCTpacTHOCTh, BMECTE C TEM, OKa3bIBaeT JMIAM, YYacTBYIOLIUM B Jelie,
COACUCTBHE B PEAIM3ALIMU UX IIPAB.

OmHuM W3 OpPOSABICHHUM  NPUHLMIA  COCTA3ATENBHOCTH  SIBIISIETCS
paBHOIIpaBue cTopoH. CTOPOHBI MpoIecca MOJIB3YIOTCS B CyleOHOM 3aceaHuy
PaBHBIMU IIpaBaMU IIpU NPEIOCTAaBICHUM JIOKA3aTeNIbCTB, YYaCTUH B HX
VICCJIEIOBAHNH, 3a51BJICHUN XOJATANCTB, BBICKA3bIBAHUM MHEHUS 110 BOZHUKAOIINM
poleccyalbHbIM BOIIPOCAM.

3. IIpuHUMI HEOTBPATUMOCTH IOPUANUECKON OTBETCTBEHHOCTH.

4. TlpuHIMI, COTIACHO KOTOPOMY 3aKOH OOpaTHOM cuibl He uMmeeT. JlaHHbIN
OpUHLHKI ycTaHoBJeH cT. 94 Konctutyuuu PO, B cOOTBETCTBUE ¢ KOTOPOH 3aKOH,
YCTaHABIMBAIOIMN WIM OTATYAIOLMH OTBETCTBEHHOCTb, OOpaTHOM CHJIBI HE
uMeeT. HUKTO HE MOXET HECTH OTBETCTBEHHOCTH 3a AESHUE, KOTOPOE€ B MOMEHT
€ro COBEpLICHMS HE IIPU3HABAJIOCh HapylleHHeM. Eciau 1mociie coBepLICHUS
[IPaBOHAPYIIEHUS OTBETCTBEHHOCTh 3a HEr0 YCTPAaHEHAa WJIA CMSAIYEHA,
IPUMEHSETCSA HOBBII 3aKOH.

OCHOBHOM 3amayell TEOpPHUM JIOKA3ATEIbCTBEHHOIO IIpaBa  SIBISIETCS
0000111eHHOE KOHLENTYaJIbHOE PELIEHNE BCEX BOMPOCOB B 00JIACTH COBPEMEHHOTO
J0Ka3aTeNbCTBEHHOTO IIpaBa, KOTOpPbIE NPEACTaBIsUIM Obl CcOOOH cucremy
B3aMMOCBSI3aHHBIX IIPABOBBIX KAaTErOpUM M IOHATHH. OIpPENEICHUE KaTeropuu
JIOKa3aTeJIbCTBEHHOIO0 IIpaBa, €€ COJEp)KaHWs; TMOHATHE U  COAEpP)KaHHE
IOPUIUYECKOTO JOKAa3bIBaHUs, €r0 LI, MOHATHE FOPUINYECKHUX J0Ka3aTeJbCTB,
uX Kinaccupukanus, Opemsi [OKa3bIBaHUS, TMPE3YMILIUU U IPEIOAULIUN

00111en3BeCTHBIX (HaKTOB; GUKIIMU U P APYTUX CMEKHBIX BOIIPOCOB.
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[To yrBepxknenuto C.B. [lonennHoi, COBpeMEHHBIH 3Tall U3y4eHus MpooieM
CHUCTEMBI TpaBa XapaKTEPHU3YeTCs] TaKKE TeM, YTO CeHdac HUCCIEAOBATEIIA BHUJIAT
CBOIO OCHOBHYIO 33/1a4y HE TOJBKO B BBISIBICHHH KPUTEPHEB, OOYCIOBIMBAIOIINX
pasrpaHUYeHUE OTpaciie mpaBa, HO U B M3yUYCHUH MHTETPAIMOHHBIX MPOIIECCOB,
KaK B MaciiTabax BCEro npasa, TaK U B MaciiTabax ero OTJeIbHBIX OTpaciei .

[Io ee e MHEHHMIO, MEXOTpacjeBble HWHCTUTYTBI — 3TO  Haubojee
pacnpocTpaHeHHasT Pa3HOBHIHOCTh KOMIUIEKCHBIX MPABOBBIX HHCTUTYTOB. OHHU
BO3HHUKAIOT Ha CTBIKE CMEXHBIX OTpaciel mpasa, TO €CTh OTpaciield, 00J1aaroIIX
W3BECTHOM OOIIHOCTHIO KPYyTa PEeTyIUPyeMbIX UMU OTHOIIICHHUH.

[TockonbKy mOKa3aTEeNhCTBEHHOE MPABO MOAMNAMAET MO CYIIECTBYIOIIEE B
00111e¥ Teopuu MpaBa MOHATHE MEKOTPACICBOTO MHCTUTYTA, BO3MOKHO BBIJICTUTD
BHEITHEE W BHYTPEHHEE CXOJCTBO JOKA3bIBAHUS B PA3IMYHBIX OTPACISIX IpaBa (B
IPKJIAHCKOM IPOIECCYyaTbHOM, YTOJOBHOM IIPOIECCyaIbHOM, apOUTPaKHOM
IPOIIECCYaTbHOM IIPaBe), KOTOPBIE MPOSIBIIAIOTCS B CACAYIOIIEM:

1. nonstue nokazatenabcTB (cT. 49I'TIK PD, ct. 69 VIIK P, ct. 52 AIIK PD);
2. o0s3anHOCTD gokasbiBanus (cT. S0 I'TIK PD, cr. 53 AIIK P®, ct. 20 YIIK

P®);

3. orHocumocth gokasarenbeTB (cr. S3I'TIK PD, ct. 56 AIIK PD, ct. 69 YIIK
P®);

4. nomyctuMocTh nokazatenbetB (cT. 54 I'TIK P®, cr. 57 AIIK P®, cr. 69
VIIK POD);

5. ocHoBaHusi ocBoOOXKACHUs OT mokasbiBanus (ct. 51 Koncrurynuu PO, cr.
55TTIK P®, ct. 58 ATIK P®D, ct. 20 YIIK PD);

6. omenka mokasareiabcTB (cT. S6TTIK P®D, ct. 59 AIIK P®, cr. 71 VIIK PD);

7. cpenctBa nokaseiBaHus (ct.60-78I'TIK P®, ct. 60-70AIIK P®, cT. 72-88

VIIK P®).

B wutore nmemaeTcsi BBIBOM, YTO IOPUAMYECKHE JIOKA3aTeIbCTBA — 3TO
cBenenus: (nHbopMarus), YOESKIAOIIME MPABONPUMEHUTENs (MHBIX —JIUI,
yOeXIeHUEe KOTOPBIX UMEET MOCIEACTBUS IOPUIUIECKOro (pakTa) B 3aKOHHOCTU U
000CHOBAaHHOCTH TpeOOBaHMI CyOBEKTa JOKAa3bIBAHWS, MOJTBEPIKIAIOIINE TE3UC

npeaMeETa 10Ka3bIBaHHUs, ITOJIYUYCHHEIC B OITPCACIICHHOM 3aKOHOM ITOPSAAKE.
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B uemeepmom napazpage BTOPOIi TTIaBbI HCCIAEAYIOTCS BOIPOCHI O MECTE U
ponu oOmIel TeopuH IOPUAWYECKUX JO0KA3aTeNbCTB B IPABONPUMEHHUTEIHHOU
JEATEIIbBHOCTH IOCY1apCTBa.

B mpaBompumMeHUTENBHON JEATENBHOCTH Mpo0sieMa JI0Ka3aTeNbCTB U
JTIOKa3bIBAHMS SIBJISIETCS] OJTHOM M3 HanboJiee 3HAUUMbIX U aKTYaJIbHbIX.

Teopuss nokazarenbctB, kak otmedan B.J[. CnoacoBud, cocTaBisieT
LCHTPAJIbHBIM y3€1 BCEHM CHUCTEMBl CYIOIPOM3BOJCTBA, HAYAIO JBHXKYILEE,
oOpasytoliiee CTaThio MPoIIecca CaMylo CYIIECTBEHHYIO, KOTOopasi 00yCIIOBIMBAET U
YCTPOMCTBO CY/IOB, H BCE IIaBHEIE (POPMBI CYIOIPON3BOACTBA -

Ha coBpemeHHOM oJTame pa3BUTHS OTEYECTBEHHOW NPABOBOM TEOPUH M
JOCTUTHYTOTO YPOBHS HOPUAMYECKONW MPAKTUKHA CIOXKWIACH NapaJoKcajabHas
CUTYyallusi, KOTOpasi MPOSIBISIETCA B TOM, YTO C OJHOM CTOPOHBI, Tio0anu3anus u
CBS3aHHBIE C HEH WHTErpallMOHHBIE MPOLECChl TPEOYIOT MOBBIINICHUS KayecTBa
IOpUJIMYECKON  MPAKTUKH, B TMEPBYKD  O4YEpellb, MPaBOIMPUMEHHUTENBHOM,
CTEPKHEBOM COCTaBIISAIONIEH KOTOPOH SIBIAETCS CyJqeOHas MPAaKTHKA C TEM, YTOOBI
MaKCUMAaJIbHO COOMIOAANINCH OOLIENPUHATHIE MUPOBBIM COOOILIECTBOM CTAHIAPThI
mpaB W CBOOON dYenoBeKa. DTOT (DaKTOp CO3MaeT MPEANOCHUIKH IS Pa3BUTHS
MIPaBOBOM HayKH, COBEpLICHCTBOBAHUS 3aKOHOAATENBHOMN U
PaBONPUMEHHUTENILHON MTPAKTUKH, YTO, BIIOJHE €CTECTBEHHO, TPEOYET BEKTOPHOIO
COJIMKEHUsT TIEPEUYMCIEHHBIX BHJIOB YEJIOBEYECKON aesartenbHocTH. C  apyrou
CTOPOHBI, COBPEMEHHBIE OTEUYECTBEHHBIE pEAIMH XapPAKTEPU3YIOTCS SIBHBIM
pa3pbIBOM MEXAY NMPABOBOW HAYKOW, MPABONMPUMEHUTEIIBHON U 3aKOHOIATEIbHOM
npaktukoid. KpoMe Toro, oredyecTBeHHasi FOPUCHPYIAEHUUS CETOIHS TAKKE MOYXKET
ObITh ~ OXapakTepU30BaHa,  KaK  OTHOCHUTEIBHO  HECOIJIaCOBaHHas U
HecOaJIaHCHUPOBaHHAs CUCTEMA 3HAHMI. Peub UAEeT HE 0 pa3HBIX HAYYHBIX IIKOJAX,
pa3NMYHBIX NOAXOAAaX K OIEHKE TOro WJIA HWHOrO IPaBOBOTO SIBJICHMUS,
HEOJMHAKOBBIX B3IJIAIaX HA MPABOBYIO JNEHCTBUTEIBHOCTH. [IMopanu3m MHEHUN
JUIS HAyKH — 4YyTh JM HE OCHOBHOW MNpWHIMN cymecTBoBaHus. [IpoGnema
COBPEMEHHOM OTEUECTBEHHOM MPABOBOW HAYKHU 3aKJIIOYAETCS B TOM, YTO 3aMETHO

MNpOABISICTCS TCHIACHIIUA ocia0JIeHus HEMCHTHUPYOICTO 3HAYCHHA, POJIU H

Y Cwm.: Cnacosuu B,J]. N36panusie Tpyms! i peun. Tyma, 2000.C. 17.
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BJIMSIHUSL OOIIEH TEOpHH MpaBa Ha OTpaciieBbIe UCCIeA0BaHus. BrioiHe oueBuIHO,
YTO TAKOM «pa3pbIB» HECET B ceOe OMacHYI0 NMEePCHEKTHBY IS IOPUCIIPYICHIINN B
IETIOM.

OcHoOBa MPaBOIPUMEHUTEILHOTO TPOIlecca — HaJW4YUe JO0Ka3aTreibCcTB. B
JMCCEPTAIAN UCCIIEAYIOTCS O0IIETEOPETUIECKUE BOTIPOCHI MPOIecca MPUMEHEHHUS
npaBa, CBA3b CTaJWH JaHHOTO TIpollecca C JO0Ka3aTelbCTBAMH, TPHBOASATCS
npuMepbl  CyAeOHOW TPAKTHKH, CBUACTEIBCTBYIONINE O IEPBOCTEIICHHOM
3HAYMMOCTH MTPABUIIBHOCTH OIICHKU M TPUMEHEHUS IOKAa3aTeIbCTB.

B pesynbTare mpoBeICHHOTO MCCISIOBAaHHS aBTOP MPUXOTUT K BBIBOJY, UTO
UIE  €IMHOOOPAa3HOTO TIOHMMAHHS IIOCTABICHHBIX BONPOCOB B  OOJIACTH
JOKa3aTeIbCTBEHHOTO  IpaBa  HEOOXOIUMO  H3YyYeHHE  JI0Ka3aTelbCTB  C
oOLIenpaBoOBbIX MO3ULMKA Ha 6a3ze o0IIel TEOpUH IpaBa ¢ TeM, YTOObI pa3paboTka
OCHOBHBIX TIOJIOKEHHH TEOPHM JOKA3aTeIbCTBEHHOTO TIpaBa OTPACIICBBIMU
HayKaMH OCYIIECTBIISIACh, OINUPAasCh HAa MPOYHBIA  OOMIETEOPETUUECKUH
dyHgameHT. OTO, B CBOIO OYepedb, CO3/MAaET CEPhE3HBIC MPEINOCHUIKA IS
(GopMupoBaHHs €TUHOOOPA3HON MPABONMPUMEHUTEIBHON MPAKTHKH, OTBEUYAIOIICH
IPAaBOBBIM U HAYYHBIM TPEOOBAHUSIM.

B 3akuioueHnu nenaercs BBIBOA O TOM, YTO Pa3pelieHHE CTOSIICH mepes
POCCHIICKUM OOILECTBOM 3a/la4d MOCIIEI0BATEILHOTO, BCECTOPOHHETO M IOJIHOTO
NPOBEICHUSI B JXU3Hb CyJNeOHOI pedopMbl HEMBICIMMO B OTPHIBE OT IMPABOBOM
HayYKH.

[lpuBnekass BHUMaHWE K HEKOTOPHIM, HamOoOJiee BaXKHBIM IOJOXKCHHSIM
WCCIIC/IOBAHMSI, TOJNYYUBIIMM pPa3BUTHE B psjie OIMyOJMKOBAHHBIX pPadOT IO
npoOieMaM TEOPHM M TMPAKTUKA OTCUYECTBEHHOW IMPaBONPUMEHUTEIHHOM
JESITEeTLHOCTH, aBTOP HE MPETEHJO0BAN Ha TO, YTOOBI MOJHOCTHIO MCYEPHATh 3Ty
CIIOKHYI0O W MHOTOTPaHHYIO TeMy. DBrbimonHeHne Takod 3amadn  TpeOyer
00bEMHEHHS YCUIINH MHOTUX YYCHBIX-IIPABOBEIOB.

BwMmecTe ¢ Tem nuccepTaHT HaJeeTcsl, 4TO MPEACTaBICHHAs K 3aluTe paboTa
OyIeT CcrmocoOCTBOBAaTh CO3/[aHUIO OCHOBBI ISl JalbHEHIIEro Pa3BUTHUSL ATOTO

HOBOTO HAay4YHOTO HalpaBJeHUs B OOIIeW Teopuu TOCYyAapCTBa U TMPaBa,
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MMEIOLIEr0 CYIIECTBEHHOE HAy4YHO-IIPAKTUYECKOE 3HAYEHHUE ISl POCCUMCKOU
FOPUCITPYAECHLHH B LIEJIOM.

B cBoto ouepenn, AuccepTaHT HaMEpPEH M Jalibllie MPOJOJDKUTHL paboTy B
n30paHHOM HAyYHOM HAINpPaBJICHUH, COCPEAOTOYHTh OCHOBHOE BHHMAHHE Ha
JaJIbHEIIEH pa3paboTke byHIaMEeHTATBHOM 00111eTeOpETUYECKOM 151
o011erpaBoBOil MPOOIEMbl — TEOPUH IOPUIUUYECKUX JAOKA3aTEIbCTB C TEM, YTOOBI
CIocoOCTBOBATH (hopMHUPOBAHUIO YCIOBHM JUISL YIy4YLICHUS
MIPABOIIPUMEHUTENBHON AEATEIbHOCTA TOCYIAPCTBA, YKPEIUJICHUIO 3aKOHHOCTU U

IpaBONOPSIKA.

Ilo meme Ouccepmayuonnoco uUCCIe008aHUS ABMOPOM — ONYOIUKOBAHBI
credyouue pabomol.
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