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OBIIAA XAPAKTEPUCTUKA PABOTHBI

AKTYaJbHOCTh TeMbl wucciaenoBanus. [IpoGiemMa TOHUMaHHUS  BUHBI
MPU3HAETCS HE TOJBKO OJHOW W3 CTapeWlliMX, HO W CaAMBIX CIJIOXKHBIX, BEYHO
aKTyaJIbHBIX MPOOJEM YrOJOBHO-MPABOBOM TEOPUU U TPAKTUKU TPUMEHEHHS
YTOJIOBHOI'O 3aKOHA, MO0 3TO TO OCHOBHOE 3BE€HO, Ha KOTOPOM CTPOUTCS, 110 CYTH, BCS
PaBOIIPUMEHUTEIIbHASL JIEATEIIBHOCTh, MOCKOJIBKY K YIOJIOBHOW OTBETCTBEHHOCTH
NPUBJEKAIOTCS  TOJBKO  JIMIA, [PU3HAHHBIE BHHOBHBIMM B  COBEPIICHUU
npectyruieHusi. Buna — nonsitue cyry0o nepcoHu(UIMPOBAHHOE, BhIpAXAIOIIEecs B
TOH WM WHOM ¢opme, TOM WM HWHOM Bujae. POpMbI M BHUILI BUHBI, oOjanas
pPa3JIMYHBIM COYETAHUEM HWHTEJUIEKTYaJbHBIX M BOJIEBBIX MPH3HAKOB, BBICTYMNAIOT
OCHOBOU peain3alliy MPUHIIUIIA BUHBI.

Hctopus pa3Butus yrojoBHOro mpasa Poccum CBUIETENBCTBYET O TOM, YTO
MMOHMMAaHUE B 3aKOHOJATENIbCTBE, TEOPUU U MPABONPUMEHEHUHN YMBIIUICHHOW BUHbI
HOCHUT OTHOCHUTEJIBHO CTaOWIBbHBINA XapakTep. HampoTus, TpakToBKa HEOCTOPOKHOM
dbopMBbI BUHBI CTAOMJIBHOCTHIO HE oTinuyaercs. llepuonuuecku H3MEHSIOTCS Kak
TEPMUHBI, HCMOJb3yeMble JJisi 0003HAUEHUS €€ BHJIOB, TaK M HMX CMBICIOBas
Harpys3ka, CJI€JOBaTEIbHO, M HHTEIUIEKTYAJIBHO-BOJIEBOE COAEPKAHUE BUIOB
HEOCTOPOKHOM (OopMBbI BUHBI. B 4acTHOCTH, Ha pAa3IUYHBIX 3Tamax 3SBOJIOLUU
YTOJIOBHOTO TMpaBa HE ObLJIO €AMHOTO MOAXO0/Aa K PEIICHUI0 BOIIPOCAa O COOTHOIICHHUH
HNOHATUN <«JIETKOMBICIINE» U «CaMOHAJIESIHHOCTH» B OIPEAECIEHUU OJHOIO W3 BUOB
HEOCTOPOXKHOH  (popMbl  BHHBI  (KOTOpBI  TpHU3HABAJICI TO  MIPECTYITHOW
CaMOHA/ICIHHOCTBIO, TO TPECTYIHBIM JISTKOMBICIMEM) B AacClEeKTe OTPaXKCHHS
OCOOEHHOCTEW TCUXUYECKOTO OTHOIICHUS BHHOBHOTO K coaesHHOMY. Jlis
NeUHULIMA DTOTO BHUJA TaKXKe XapaKTepHa IEepUoJMYecKass CMEHa TepMHHA
«CaMOHAJICTHHOCTH» Ha TEPMHUH «JIETKOMBICTHE». OCOOCHHO SIPKO 3TO MOATBEPIKIACT
TPaKTOBKa IMPECTYIHOr0 JIETKOMBICIIUS KaK BHUJIa HEOCTOPOXXHOM (hOpPMBI BUHBI C
MO3ULUA COBPEMEHHOTO POCCHUUCKOrO 3aKOHOAATEIbCTBA, INMPUIIEIIIAs HAa CMEHY
IPECTYITHON CaMOHAJESIHHOCTH, CYIIECTBO KOTOpOM ObLIo 3amoxeHo B cT. 9 YK
PCOCP 1960 r.

B yrosioBHO-ipaBOBO# [IOKTPUHE A0 CHX TOP HET €IMHOTO BO33PCHUS Ha
WHTEJUIEKTYaJbHbIA M BOJIEBOM NPHU3HAKU JIETKOMBICIHS KaK BUJA HEOCTOPOKHOM
dbopmbl BUHBI. B mpoliecce AuccepTallMOHHOTO HCCIIEIOBAaHUS BbISIBICHA MpobeMa
COOTHOILICHHS TICUXWYECKOr0 OTHOIIECHUS JIMLA K COAESHHOMY M 3aKOHOJATEJIbHOTO
MOHUMAaHUS BUJIOB MPECTYMHON HEOCTOPOKHOCTU. MHOTO MpobsieM Mo peaau3aiuu
3aKOHOAATENbHBIX ~HOPM O  NPECTYNHOM  JIETKOMBICIMM  CYIIECTBYET B
IPABOMPUMEHEHHUH, UMEIOT MECTO Cepbe3HbIe OMMUOKH. B oTnuyme oT 3aKoHOgATENS,
CIe0BaTeN W CYAbU 3a4acTyl0 YCMATPUBAIOT PA3JIUYHBIA CMBICT B TOHSTHSIX
«JIETKOMBICITAE» W «CAMOHAJICTHHOCTH» W HE OOBCHAWHSIOT WX B OINWCAHUU
WHTEJUJIEKTYaJIbHBIX W BOJIEBBIX KOMIIOHEHTOB BHJa HEOCTOPOXKHOCTH, KakK 3TO
MPeIyCMOTPEHO B 4.2 cT. 26 YrosioBHOrO Kojaekca Poccuiickoii @eaeparuu (nanee —
YK P®).



Cka3zaHHOE JaeT OCHOBAaHHE CJeJaTh BBIBOJ O TOM, YTO 3aKOHOAATEIIbHAS
NeUHULIAS TIPECTYIMHOTO JIETKOMBICIIHSI HE COBEpIIEHHAa W TpeOyeT cepbe3HOM
KOPPEKTUPOBKHU. J[aHHOE CYy)KIEHUE TOATBEPXKAACTCS pe3yJbTaTaMU MPOBEICHHOTO
HAMU  aHKETHpPOBAaHHUA, KOTOpoe mokazano, urto 44%  yuensx, 42%
npaBonpuMmenurened U 47% CTYIEHTOB CUMTAIOT 3aKOHOAATENIbHOE TOHSITHE
«JIETKOMBICIIE»  HE  COOTBETCTBYIOIIMM  3aJadyaM  TPaBONPUMECHHUTEIHHOU
NEeSTEHHOCTH.

Cno’XHOCTH B MO3HAHUM MPECTYMHOrO JIETKOMBICTUS KaK BHJla HEOCTOPOKHOM
(GbopMBbI BUHBI CBSI3aHBI TAKXKE U C TEM, YTO B TEOPUU YTOJIOBHOIO IMpaBa 0 CUX MOp
HE BBIPa0OTaH €AWHBIA KOHIIENTYaJbHBIM TMOAXOJ K TMOHMMAaHHUIO BUHBI. ECTh
OCHOBaHHMS  TojlaraTh, 4YTO 0a30i Il  YCTAHOBJEHUS  HEOCTOPOKHOTO
WHTEJUIEKTYaJIbHO-BOJIEBOTO OTHOIIEHWS BHHOBHOTO K COJACSHHOMY MOXET OBIThH
MpU3HAHA TICUXOJIOT0-OIEHOYHAs KOHIEMIUsS BUHBL. C TO3WIMU 3TOH TEOPHH
MIPEICTABIISIETCS] BOBMOXKHBIM 00JIe€ TOUHO ONPENCTUTh OTTEHKH WHTEIUICKTYalbHBIX
¥ BOJICBBIX KOMIIOHEHTOB IPECTYMHOTO JIETKOMBICIHS, OTTPAHUYHUTH JAHHBIA B
BUHBI OT CMEKHBIX HHCTUTYTOB YTOJIOBHOTO TIpaBa.

AHamM3 CTAaTUCTUYECKUX JTAHHBIX CBUICTEIBCTBYET O TOM, YTO KOJHMYECTBO
HEOCTOPOKHBIX TMPECTYIUICHHA MMO-TIPEKHEMY OCTAaeTCsl 3HAYUTEIbHBIM. CaMbIMU
pacnpoCTpaHEHHBIMH CPEId HUX SBIISIOTCS MPECTYIUICHUS MPOTUB O€30MacHOCTH
JBIDKCHUS M dKCIUTyaTanuu tpancnopTa. [lo nanueim MBJI PO, B 2007 1. B Poccun
3aperucTpupoBaHo 25 623 mpecTyruieHuH, mpeaycMoTpeHHbix cr. 264 YK P®, u3
HuX 15 520 moBiekiau mo HEOCTOPOKHOCTH CMEPTh YEIIOBEKA, JBYX WM O0jiee JIHII.
B 2008 r. oTMeueHO HEKOTOPOE COKpAIEHWE YHCIIA JTaHHBIX MPECTYIUICHUH, OHO
coctaBmiio 24 326 (-5,1%), u3 Hux 13 560 moBiekiIM MO0 HEOCTOPOIKHOCTH CMEPTh
yenoBeka, MByX uiu 6onee nuil. B 2009 r. BHOBb HaOMIOAETCsl POCT MPECTYIUICHUM
IPOTHB OE30MACHOCTU JIBIDKCHHSI M AKCIUTyaTalliy TPAHCTIOPTA, B YACTHOCTH, OBLIO
3apeructpupoBano 27 544 mpecrymiennii (+13,2%), u3 #Hux 10 602 nosnekmu 1o
HEOCTOPOKHOCTH CMEpPTh YeJIOBEKa, JBYX WiH Oosee ymi. 3a 3 mecsamna (SHBapb-
mapt) 2010 roma KOJMYECTBO NPECTYIUICHUH MPOTHB OC30MACHOCTH JBUXKCHHUS H
AKCIUTyaTaly TPaHCIIOPTa COCTaBUIO 5 632.

JlaHHash 3aKOHOMEPHOCTh XapaKTepHAa W IS OTIACIBHO B3STHIX PETHOHOB
ctpanbl. Hampumep, Ha Ttepputopun Hmwxkeroponackoit o6mactu B 2007 T
3apeructpupoBano /00 mpecTymieHuid NpPOTUB OE30MACHOCTH JBIKEHUS WU
AKCIuTyatanuu Tpancmnopta, B 2008r. — 632, B 2009 r. — 989. B CapaToBckoii o6actu
B 2007 r. 3apeructpupoBano 341 nogo6noe npecrymuienne, B 2008 r. — 332, B 2009 r.
— 489. B Camapckoit o6mactu B 2007 T. KONIMYECTBO MNPECTYIUICHHH MPOTUB
0e30MacHOCTH JBMXKCHHS W dKCIUTyaTalluu TpaHcmopra coctaBuiio 466, B 2008 r. —
432, B 2009 r. — 631. Ha Tteppuropuu Ilenzenckoit obmactu B 2007 T.
SapeFI/ICTpI/IpOlBaHO 251 mpectyrienue ykazanHoi pazHoBugHocTH, B 2008r. — 254, B
2009 .- 377".

'TUALL MBJ P® // http / www.mvd.ru. (mata o6pamenns: 06.05.2010).
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Hayunoe wuccrmegoBanue  mpoOjeMbl  HEOCTOPOXKHOW  (OPMBI  BUHBI
oOyCJIOBIGHO ¥ HEJaBHUM pPehOPMHUPOBAHUEM YTOJOBHOTO 3aKOHO/ATEIHCTBA
(Penepanbubie 3akoHbl 0T 13.02.2009 r. Ne 20 «O BHeCeHHMH M3MEHEHHU B CT. 264
VYronoHoro kojekca Poccuiickoit ®enepauun», ot 27.12.2009 1. Ne 377
«O BHECEHMHM W3MEHEHHMH B OTACIbHBIC 3aKOHOJATENIbHBIC aKThl Poccuiickoi
@denepallii B CBA3M C BBEICHUEM B JCHCTBHE MOJIOKEHUN YTOJIOBHOIO KOJEKCa
Poccuiickonn @enepaunu U YTOJOBHO-HCIIOJHUTEIBHOTO Kojekca Poccuiickon
denepaluy 0 HaKa3aHUW B BUJEe orpaHudeHus cBoooab» u oT 06.05.2010 r. Ne 81
«O BHECEeHMM M3MEHEHMI B YTOJIOBHBIM Kojekc Poccuiickoit denepanyiu B 4acTu
HA3HAYCHMWS HaKa3aHWs B BHAE O00sA3aTeIbHBIX pabOT») M BMECTE C TEM
HEJIOCTATOYHBIM BHHMAaHHEM BBICIIUX CYyJCOHBIX OpPraHoB K BHIaM IPECTYITHOU
HEOCTOPOKHOCTH, O YEM CBHUICTEIILCTBYIOT MOCTaHOBJICHUA llmenyma BepxoBHOTO
Cyna Poccuiickoit denepanumn.

B cBsi3u ¢ wunHTerpammeit Poccuu B MHpPOBOE COOOIIECTBO MPEICTABISIET
Hay4HBII UHTEPEC OMBIT 3apyO0EKHOTO 3aKOHOAATEIHCTBA B TOHUMAHHUH MPECTYIHON
HEOCTOPOXKHOCTU. Ero mosiouTeapHble MOMEHTBI MOTYT OBITh UMILIEMEHTUPOBAHBI
B POCCUMCKMU YTOJOBHBIM 3aKOH. 1103TOMYy BaXHO yIEJIUTh BHUMAaHUE U ITOMY
BOIIPOCY.

Brilien3noxkeHHoe CBUAETEILCTBYET O TOM, YTO YIOJIOBHO-TIPABOBOM MHCTUTYT
MPECTYITHOTO JIETKOMBICITHS KaK CaMOCTOSITEIbHBIN BUJT HEOCTOPOKHOU (POPMBI BUHBI
TpeOyeT Hay4YHOrO IePEOCMBICIICHUS U TOATBEPXKIACT aKTyaJlbHOCTh TEMBbI
JIUCCEPTAUOHHOTO UCCIIEAOBAHUS.

Crenenb Hay4HoOiUl pa3pa0oTaHHOCTH mpodJieMbl. B  oreuecTBeHHOI
JOKTPUHE YTOJOBHOIO IIpaBa IIpoOiieMa MPECTYIMHOW HEOCTOPOXKHOCTH BCeraa
HAaXOJIWJIach B LIEHTPE BHUMAHUS YUYEHBIX U HEOJHOKPATHO OCBEIIAJach B HAYYHBIX
pabotax. Ee uccnenoBanuio MOCBSIIEHBI TPYAbl TAKUX BUIHBIX JOPEBOJIIOIMOHHBIX
topuctoB, kak: M.®. Bunamumupckuii-bynanos, H.C. BnacweB, H.A. Hekionos,
C.B. Ilozsbmmes, ILII. IlycropocneB, H.J. Cepruesckuii, B.U. Cepreesuy,
H.C. Taranues, I'.C. ®enpameiin, N.5. @oitnunkuii u ap. B coBerckuil nepuon
Pa3BUTHS YTrOJIOBHOTO MpaBa JaHHOW MPOOJIEMATUKON MHTEPECOBAIHUCH CIEAYIOLINE
npaBoBeAsl: M.C. I'punbepr, II.C. Harens, B.E. Ksammc, Bb.A. Kypunos,
B.I'. MakamBuinu, K.®. Tuxonos, A.M. Tpyxun, M.I'. Yrpexenuaze, JI.H. Y3nanze,
b.C. YreBckuii, b. Xopnabymkenu, C.M. lllaniueB u ap. Paznuunbeie TeopeTuueckue,
3aKOHOJATEIbHBIC U MPABOINPUMEHUTEIbHBIE ACTIEKTHl HEOCTOPOKHOU (hOPMBI BUHBI
OCBELIAJIUCH B TPYAaxX MPEACTABUTEIIEH COBPEMEHHOIO MEPUOJA Pa3BUTHUS YTOJIOBHO-
npaBoBoii Hayku. C.B. Beknenko, I'.B. Bepunoii, 1.1. bukeena, JI.J[. ["'ayxmaHa,
A.Il. Koznoa, 3.FO. Jlaremosoi, b.T. PasrunpaueBa, C.B. Ckusposa,
N.M. TsaxkoBoil, B.A. Skymmna u ap. OtTnenbHble HCCIENOBATENd, HaIpuMeEp,
B. A. Hepcecsn, b. 4. Ilerenun, A. 1. Papor 3anumanuch U3ydeHHEM MPOOIEMBI
MPECTYITHOM HEOCTOPOXKHOCTH KAaK B COBETCKUM, TAK M IMOCTCOBETCKUU MEPUOMIBI
Pa3BUTHUS YTOJIOBHO-IIPABOBOM MBICIIH.

Ha npuccepTalilmOHHOM YpPOBHE pPa3JIMYHBIE ACIEKThI BUJOB HEOCTOPOXKHOM
(bopMBbI BUHBI UCCIIEAOBATUCH ciaeaytonmu aBTopamu: FO.A. S3oBckux ([IpoGiembl
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BMEHECHHSI B POCCUIICKOM yrojoBHOM mpaBe. ExarepunOypr, 1998); H.JI. EBnoes
(YrosoBHasi OTBETCTBEHHOCTh M HaKa3aHUE 3a HEOCTOPOXKHBIC MPECTYIUICHUS.
Kpacnonmap, 2001); A.B. I'pebenrok (BuHa B poccHiCKOM yroJIoBHOM IpaBe. PocToB
u/]1., 2004); N.I". I'yceitroB (ITpoGiieMbl BUHBI 1 OTBETCTBEHHOCTH 32 HEOCTOPOIKHBIC
NPECTYIUICHUS B YCJIOBUSX HAyYHO-TEXHHMYECKOW peponmronmu. baky, 2007);
C.1. 3Baxapuyk (HeocTtoposxHble NpECTYIUICHUS CO CIHCIHHATBHBIM CyOBEKTOM:
yrOJIOBHO-TIPABOBOE M KPUMHHOJIOrHYecKoe uccieaoBanue. M., 2007) u mp.

He ymansis HaydyHOW TiyOMHBI M 3HAYMMOCTH PabOT yKa3aHHBIX aBTOPOB,
HEOOXOMMO 3aMETHUTh, YTO IMpoOJeMa MPECTYMHOTO JETKOMBICIHS Kak BHJA
HEOCTOPOKHOM (DOPMBI BUHBI 3aTparuBajach B HUX B paMKax Oosiee oO1ux npoosiem
— BHUHBl WM TNPECTYHOH HEOCTOPOXKHOCTH, JIMOO OCBEIAINCh €€ OTIENIbHbIC
acmeKkThl. B yka3aHHBIX UCClIeNOBaHUSAX, 32 UcKiIrodeHrueMm padot ['.B. Bepunoii u
NUM. TsaxkOBOM, NOHATUS <JIETKOMBICIHE» W «CAMOHAJCIHHOCTH» 3a4acTyIO
OTOXKIECTBIISUIUCH, PACCMAaTPUBAIINCH KaK CHHOHUMBI.

Jlo Hacrosimero BpeMeHM He ObUI0 HH OJHOTO MOHOTpadu4ecKoro
WCCIICJIOBAHMS, CIEIMAIBHO TOCBSIIEHHOTO MOHSTHIO MPECTYMHOTO JIETKOMBICIHS,
OTIPEICTICHUIO €r0 HCTOKOB, IOPHIMYECKOW MPHUPOABI, MMOHUMAHHUIO JaHHOTO BHUAA
BUHBI B MPABONPUMEHEHUH U 3apyOCKHOM 3aKOHOAATEIHCTBE, B TO BPEMs KakK Takas
noTpeOHOCTH cyliecTByeT. bosiee Toro, BaxHo pazpaboTaTh TEOPETUKO-TIPUKIATHYIO
KOHIIEMIIMIO JTaHHOM mpobsiembl. HeoOxonMMo Ha JaucCepTallMOHHOM YpPOBHE
pPaccMOTpeTh BOMPOCH 00 0OOCHOBAHHOCTH 3aKOHOJATENBHOrO IlIara Mo 3aMeHe B
Ne(UHUIIMK OJHOTO W3 BUJOB HEOCTOPOXXKHOCTH TEPMHHA «CAMOHAJECSHHOCTH» Ha
TEPMUH  «JIETKOMBICIHE», O COOTHOIICHUH TIOHSITHH  <JIETKOMBICIHE» H
«CaMOHAJIETHHOCTh» C TOYKHA 3pCHUS JIEKCUKOJIOTHH, DJTUMOJIOTUM W HAyKU
YTOJOBHOTO TMPaBa, O BBIICHEHUH OCOOCHHOCTEHW MPAKTUYECKON peann3aliiy TaHHbIX
NOHATUA B  CyA€OHO-CIEACTBEHHOW TMpakTHUKE, O CTENEHH COOTBETCTBUSA
IPABONPUMEHHUTEIILHON HWHTEPIPETAIIMN JICTKOMBICTHS W CAMOHAJESHHOCTH WX
3aKOHO/aTeIbHOMY MOHMMAaHUI0. Ha ypoBHE OTIENbHBIX MyOIHKaIuil 3Ty Ipodiaemy
PEIINTh HEIIb3SI.

AKTYyanbHOCTh M CJIOXKHOCTh TEOPETHYECKHX U TMPAKTUYECKUX MPOoOIeM
IPECTYMHOTO JIETKOMBICIUS KaK BUJAa HEOCTOPOKHOM (POPMBI BUHBI MPEAOIPEACTIIN
HE0OXOMMOCTh €r0 KOMIUIEKCHOTO HAYYHO-TIPUKIIATHOTO UCCIIEIOBAHNUS.

Hens auccepranMM  COCTOMT B KOMIUIGKCHOM — MOHOTpapUYeCcKOM
UCCJIeIOBaHUM (peHOMEHA MPECTYIHOIO JIETKOMBICIUSA C TOYKHU 3PEHUS UCTOPUM U
COBPEMEHHOCTH, 3aKOHOJATEeNbCTBA (POCCHHCKOIO M 3apyOCKHOIr0), TEOPHH H
IPAKTUKH.

JlocTikeHne yKa3aHHOW IIeid 00eCleYMBaeTCs TMOCTAHOBKOM W pelieHHueM
CJIEYIOIINX 3aaY:

-BBISIBUTh MCTOKH BO3HHKHOBEHHSI B PYCCKOM 3aKOHOAATEIHCTBE (PEHOMEHa
MPECTYIMHOTO JIETKOMBICITHS,

-IPOCIEANTh  SBOJIOIHUIO  TMOHATHUA  «JIETKOMBICIHE» B  POCCHUCKOM
3aKOHO/IAaTEJIbCTBE;



-yCTaHOBUTb OCOOCHHOCTH COOTHOIIEHHUS TMOHSATHH <«JIETKOMBICIHE» U
«CaMOHA/ICTHHOCTH» B 3aKOHOJATEIbCTBE M TEOPHUH B pa3iIMYHbIE HCTOPHUECKUE
TIEPUO/IHI,

-U3yYUTh HMEIOIIMECS B TEOPUM YTOJOBHOTO TpaBa KOHIEHIIMH BHHEI,
OCMBICIIUTh TIOHSATHE BHJIOB HEOCTOPOKHOCTH C TMO3UIMU TICUXOJOTO-OIEHOYHON
TEOPHUH BUHBI;

-MCCIIEI0BATh COBPEMEHHOE COCTOSIHUE MTPOOIEMBI TPECTYIHOTO JIETKOMBICIIHS
KaK BHJA MPECTYIHOW HEOCTOPOKHOCTH, J1aTh HOBYIO AC(PHUHHUIUIO HPECTYITHOTO
JIETKOMBICIINS KaK BUJ]a HEOCTOPOKHOM (DOPMBI BUHBI; OTMPEICTIUTH €r0 COOTHOILICHHE
C MOHATUEM «CAMOHA/IEIHHOCTbY;

-ONPENICANTh Pa3IMYUsl U CXOJCTBO MPECTYNHOI'O JIETKOMBICIHS B HOBOMU
MHTEPIIPETAIIMU CO CMEKHBIMU BHJAMU BUHBI (KOCBEHHBIM YMBICIOM M MPECTYITHOM
HEOPEKHOCTHIO);

-BBIpa00OTaTh KPUTEPUU OTTPAHUUYCHUS MPECTYMHOTO JIETKOMBICIHUS OT
HEBUHOBHOTO TNPUYMHEHHUS BpeAa, OOYCIOBIECHHOTO SKCTPEMAIbHBIMHU YCIOBHSIMH
W HEPBHO-TICUXUYCCKUMHU Tieperpy3kamiu (4.2 ct. 28 YK P®);

-0000UTh  CyneOHO-CIEACTBEHHYI0  MPAKTHUKYy 1O  MOPECTYIUICHUSM,
XapaKTepU3YIOMIMMCSI HEOCTOPOXKHOW (OpMON BUHBI, BBIIBUTH OCOOCHHOCTH
MOHUMAaHHMS IPECTYIHOTO JIETKOMBICIIHS B IPaBOIPUMEHEHNUH,

-U3Y4YHTh 3apyOeKHBI ONBIT PErjJaMEeHTAIlMM HPECTYIHOTO JIETKOMBICIUS B
YTOJIOBHOM 3aKOHE,

-MCCJIIOBaTh THUIIOBBIE HAaKa3aHHsA 3a HEOCTOPOXKHBIE TPECTYIUICHUS U
OMpENENUTh WX pOJIb B pEmIeHUH MpodieMbl auddepeHanum  yrojJoBHOM
OTBETCTBEHHOCTH U MHAMBHUAYAIU3AIMH YTOJIOBHOTO HAKa3aHUS;

-OIIPEIEIIUTD IIyTH JajgpHEeNIen muddepeHnranum YT'OJIOBHOM
OTBETCTBEHHOCTH W WHJHMBHUyaJW3alHU YTOJOBHOTO HAKA3aHUS 334 HEOCTOPOKHBIC
PECTYIUICHUS;

-1aTh aHaJIu3  HEPEAIM30BAHHBIX  3aKOHOJATENIEM  BO3MOYKHOCTEU
muddepeHuranuy yrojJoBHOM OTBETCTBEHHOCTH U MHAMBUAYAJIU3ALMH YTOJOBHOTO
HaKa3aHMs 32 HEOCTOPOKHbBIE JICHUS,

-pa3paboTarh NPENJIOKEHUS M PEKOMEHAAMH IO COBEPLIEHCTBOBAHUIO
3aKOHO/ATEJIbHBIX MOHATUN BUAOB HEOCTOPOKHON (POPMBI BUHBI.

O0bekTOM JHCCEPTALIMOHHOIO MCCJICAOBAHUA SBISETCA  IPECTYIHOE
JIETKOMBICIIME KaK BHJI HEOCTOPOKHON ()OpPMBI BHHBI, €r0 HHTEJUIEKTyalbHbIE U
BOJICBBIE KpUTEpUU (C TO3WIMH HCTOPUM U COBPEMEHHOCTH, POCCHUHCKOTO W
3apy0eKHOTO 3aKOHOJIATEIbCTBA, TEOPUH H MPAKTUKHU), & TAKXKE YTOJIOBHO-IIPABOBbIC
OTHOILIECHMS, BO3HUKAIOIIME B CBSI3M C COBEPLICHUEM OTACIBHBIX KaTeropui
HEOCTOPOKHBIX ITPECTYIUICHUMN.

IIpeameTom aMccepTALMOHHOIO HMCCJIEIOBAHUS BBICTYIIAIOT HCTOPUYECKHUE
KOPHH U OCOOCHHOCTH pa3BUTHS (PEHOMEHA JIETKOMBICIUS B OTEYECTBEHHOM
3aKOHO/IaTEIbCTBE; COBPEMEHHOE COCTOSHHE [aHHOW MpOoOJIeMbl B POCCHICKON
YTOJOBHO-TIPABOBOM JOKTPHUHE, POCCUHCKOM U 3apyO0ex HOM 3aKOHOJATENbCTBE,



BO3MOXKHBIE TIyTH €€ pEUICHUs, OTHACJIbHbIe MPOOJEMHbIE AacCleKThl BHJIOB
HEOCTOPOKHON ()OPMBI BUHBI.

[IpenMeToM wuccCeOBaHUS TakXKe SBUJIUCh HOPMATHUBHO-TIPABOBBIE AaKThI
JIOCOBETCKOTO, COBETCKOTO M COBPEMEHHOTO NEPUOJOB pa3ButTus Poccuiickoro
rocyJ1IapcTBa, HOPMATUBHO-TIPABOBBIE AKTHI psjia 3apyOEKHBIX TOCYAApCTB, HAYYHbIE
KOHIICTIIIUH, CyJAeOHO-CIIeICTBCHHAsI TIPAKTHKA, JaHHbIC O(UIIMAIBHON CTaTUCTHKH,
pe3ysbTaThl SKCIIEPTHOTO OMPOca.

MeTo10/10TMYECKO  OCHOBOI  JuUCCepTallid  SBJISIIOTCS  OOIICHAYyYHBIC
METO/IbI MO3HAHUS OOBEKTUBHOW JEHCTBUTEIBHOCTHU. TUAJECKTHYECKUM, CUCTEMHBIN
aHajgu3, a TakK)Ke 4YacTHO-HAy4YHbIE METOJBI. HCTOPUKO-IIPAaBOBOM, (HopMaIbHO-
JIOTUYECKUH, CPaBHUTEJIBLHO-TIPABOBOM, CTaTHUCTUYECKUH, KOHKPETHO-
COIMOJIOTUYECKUM, KOHTeHT-aHanu3 nyOnukammii B CMUW u nppyrue MeTomsl
HAay4YHOI'O UCCJICIOBAHUS.

TeopeTnueckyrd OCHOBY MCCJEIOBAHUSI COCTAaBWIM Hay4dHble pPabOThI
OTEUECTBEHHBIX U 3apYyOCKHBIX CIICIIMAMCTOB B 00JACTH YTOJOBHOTO M YTOJIOBHO-
WCIIOJTHUTEIBLHOTO TIPpaBa, KPUMUHOJIOTUM, UCTOPUH IO PA3JTUYHBIM ACIIEKTAM TEMBI
HACTOSILIEN TUCCEPTALUH.

HopmatuBHasi 0a3a wuccjiefoBaHMsi. BEBIIOTHEHHE JOUCCEPTALMOHHOTO
uccienoBanus ocHoBaHo Ha Kouctutynuu Poccuiickoit denepauuu, YToaoBHOM
KOJIEKCe Poccuiickon denepauum. Hcnonp3oBanoch 3aKOHO/1aTEJIHLCTBO
JOPEBOJIIOIIMOHHOrO M coBeTckoro mepuooB (ot Pycckoit Ilpasaer 1o YK PCOCP
1960r.). B 1ensx CpaBHUTEIBLHOTO MPABOBEICHHUS HU3YyUEHO 3apyOe)KHOE YroJIOBHOE
3aKOHOJIaTeNnbCcTBO ABcTpuH, I'epmanun, Hanuum, Utanuu, ®pannun, Keipreizckoit
PecniyOnuku, Pecniyonuku MonnoBa, Ykpaunsl, Wspauns, [lonsmm, PecnyOmuku
Kopest, Pectiyonuku benapycs, Pecriyonuku Tamkukucran, Pecy6nuku ¥Y30ekucran
u Jp.

[Ipenmerom anammsza cramun denepanpHbie 3akoHbl 0T 13.02.2009 1. Ne 20
«O BHeceHMM M3MEHEHUH B CT. 264 YronoBHoro koaekca Poccuiickoit deneparum»,
ot 27.12.2009 r. Ne 377 «O BHECEHMH W3MEHEHUI B OTAEIbHBIE 3aKOHOAATEILHBIE
akTel Poccuiickon @Penepauuu B CBSA3M C BBEACHUEM B JICMCTBUE IOJIOKEHUHU
YromoBHoro koxekca Poccuiickon @Penepauuv U YTOJOBHO-UCTIOJIHUTEIBHOTO
Kojekca Poccuiickoit denepanun 0 HaKa3aHWU B BHJIE OTPAHUYCHUS CBOOOJBI» U OT
06.05.2010 r. Ne 81 «O BHeceHHMH U3MEHEHHUU B YTOJOBHBIH KoJeKCc Poccuiickoit
denepaluy B 4acTU Ha3HAYCHUsI HAKa3aHUsI B BUJIC 00s3aTEIbHBIX paboT».

IJMnupuYeckoil 0a30il Mcce0BAHUSl CIYy>KaT JaHHbIE, MOJYYEHHbIE B
pesynbTaTe usydeHus 337 yrolOBHBIX Jel, paccMOTpeHHBIX 1o cT. 109, u. 4 cT1.111,
ct. 118, u. 2 ct. 122, ct. 143, cr. 264, cr. 293 YronoBuoro koackca P® (apxuBHbIii
Matepuain paloHHbIX cymoB T. Ilenssr u Ilenszenckoit obmactu 3a 2002-2009 rr.),
53 xonuu OOBHMHUTENBHBIX MPUTroBOpoB T. Capancka, r. Kypcka, r. [lepmu, nanusie
opurmanpHo cratuctuku CyneOHoro memapramenta npu BepxoBaom Cyge
Poccwmiickoit ®enepammu (2007, 2008, 2009 rr.), VYmpasienus CyneOHOTO
nenapramenra npu BepxoBHom Cygae Poccuiickoin ®epepauun B IleH3eHCKOM
obnactu (2007, 2008, 2009 rr.), cBenenus odunmansHoro caiita 'MB/JI MB/] P®,
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I'MAIl MBI P®, otuetsl AMypckoro o061acTHOTO cyna, ACTpaxaHCKOTO 00JIaCTHOTO
cyna, BepxoBaoro Cyna Pecriybnuku KanMmpIkus MO yroJIOBHBIM JiefiaM, CBSI3aHHBIM
¢ HapymieHueM [IpaBui IOpPOKHOTO ABMIXKEHUSI M JKCIUTyaTallUM TPAHCHOPTHBIX
cpeacTtB. M3ydyena u mnpoaHanu3upoBaHa OIMyOJIMKOBaHHAs MpakTHKa BepXOBHBIX
Cynos CCCP, PCOCP u Poccuiickoi ®@enepanum.

Teopernyeckue BBIBOJABI M TPAKTUUYECKUE MPEAJIOKEHUS O0a3upyroTcs Ha
pe3yJbTaTrax SKcrepTHoro onpoca 57 ydyenbix-topuctoB ([lenzenckoit u CapaToBCKOit
obmnacreii), 104 mpakTHdeckux paOOTHUKOB (Cyjei, cieaoBaTeliei, aJBOKATOB MU
POKYpOpoB) U aHkeTupoBaHusi 108 CTYIEHTOB CTAapIIMX KYPCOB BBICHIMX yUEOHBIX
3aBEJICHUI 110 CMENNATBHOCTH KIOPUCIIPYACHIUS.

JInsi KOHTpOJNS TMOJYyYEHHBIE pPE3yJibTaThl COMNOCTABISIUCh C JaHHBIMU
COIIMOJIOTUYECKUX MCCIIECIOBAHUN IO MPpoOIeMe BUOB HEOCTOPOKHON (POPMBI BUHBI
JIPYTUX YUYEHBIX.

OcymecTBisyiack MOAOOPKAa MaTepuasoB, OIMYyOJIMKOBAaHHBIX B Ta3eTax
«AnTaiickas npaBaa», « AprymMeHTsl u ¢akte», «[Ipasmga» B nepuoxa ¢ 2007 mo 2009
roJbl MO BOIPOCAM MPECTYIHONW HEOCTOPOKHOCTH.

KpoMe TOro, mnpu HamMcaHUM JUCCEPTALMU YUYUTHIBAJCA JIMUYHBIA OIBIT
npodeCCUOHANILHON JEATEbHOCTU aBTOpa B TeUYeHUE 6 JIeT B KauecTBe paOOTHHUKA
anmapara [leppomaiickoro paioHHoro cyja r. [1eHssr.

HayuHast 000CHOBAHHOCTb U JOCTOBEPHOCTH Pe3yJbTATOB MCCJIEA0BAHUSA
oOecrieyeHbl NMPUBICYECHUEM IIUPOKOTO KPyra HOPMATHBHO-TIPABOBBIX MCTOYHUKOB,
TEOPETUYECKUX pa0OT, CTATUCTUYECKUX [AHHBIX, 3HAYUTEILHOW IO KOJUYECTBY
M3YYCHHBIX YTOJOBHBIX JE1 CYJIeOHO-CIEACTBEHHON MPAKTUKOW, YTO TIO3BOJISIET
CUMTATh U3yUCHHBIN MaTepHall perpe3eHTATUBHBIM, a BBIBOJIbI — 000CHOBAaHHBIMH.

Hayunasi HoBH3HA uccienoBaHusi. B nuccepranuu Ha MoHOrpaduueckom
YPOBHE pacCMaTpUBAaETCA HAYYHO-TIPUKIIAJIHAs TpoOjieMa, paHee HE MOTy4HBIIas
JOJKHOW U CaMOCTOSITENIbHOM pa3paOOTKK B YrOJIOBHO-TIPaBOBOU Hayke. BrmepBbie
MPOBEJECH KOMILUIEKCHBIN aHAJIN3 MPECTYMHOrO JIETKOMBICIIUS KaK CAMOCTOSATEIbHOTO
BUJIa HEOCTOPOXKHOU (POpMBI BHHBI, MOJATOTOBJICHHBIM Ha 0a3e MaMSITHUKOB IMpaBa,
COBPEMEHHOTO POCCUMCKOTO U 3apyOeKHOr0 YIroJIOBHOTO 3aKOHOJIaTENIbCTRBA,
MaTepuanoB OnyOJMKOBAHHONW U MECTHOM MPAKTHUKHU.

Pa3paGoTan HOBBIN KOHLIENTYyaldbHBIM TOAXOI K BHJAAM HEOCTOPOKHOCTH,
NOHUMAHHIO TPECTYIHOTO JIErKOMBICIHS; MNPEIJI0KEHO 3aKPENUTh B YTOJOBHOM
3aKOHE TPETUH, HOBBIM BUJI HEOCTOPOKHOCTU — CAMOHA/IETHHOCTD; CPOPMYIIUPOBAHBI
OTIMYAIONIUECS HAYYHOW HOBU3HOW MX 3aKOHOJATENbHbIC NEeOUHULIUU. DIEMEHTHI
HOBOI'O MPHUCYTCTBYIOT B IMOUCKE I'E€HE3UCa MPECTYNHOI'O JIETKOMBICIUS Kak BHUA
HEOCTOPOKHOM (OpMBI BHHBI, B HCCICAOBAHWM €r0 JaJdbHEWIIEH SBOJIOIUH.
BrisiBIieHBI 0COOCHHOCTH perjiaMeHTaIliU MPECTYITHOTO JIETKOMBICIHS B 3apy0eKHOM
yronoBHOM 3akoHojatenscTBe. C yuerom Penepanpabix 3akonoB ot 13.02.2009 r.
Ne 20 «O BHecenmm u3MeHEeHHH B CT. 264 VYromoBHOro Kojekca Poccuiickoit
®depneparuu», ot 27.12.2009 r. Ne 377 «O BHECEHWH H3MCHCHHHA B OTACIIHHBIC
3aKOHOJaTenbHble akThl Poccuiickont denepanuu B CBSA3M C BBEACHUEM B JIEUCTBUE
MOJIOKEHU  YTOJNOBHOrO Koxekca Poccuiickonn @enepauyi ©U  YTOJOBHO-

9



UCIIOJIHUTENBHOTO Kojaekca Poccuiickonn ®enepaurn O Haka3aHUM B BHJE
orpanndeHus cBoOomb» u oT 06.05.2010 r. Ne 81 «O BHeceHMM W3MCHEHHI B
YromoBHbM Koaekce Poccuiickor denepaunu B 4aCTU HA3HAYCHUS HAKA3aHUS B BUJIE
00s13aTeNBHBIX PadOT» MPOAHATU3UPOBAHBI OT/ACIBHBIC YTOJOBHO-IPABOBBIE HOPMBI
(cr.ct.121, 122, 124, 143, 224, 264, 267 YK P®). Beicka3zanbl npeioKCHHUS T10
COBEPILIEHCTBOBAHUIO 3aKOHOJIaTEJILHOTO PEryJIupOBaHUS IPECTYITHOTO
HEOCTOPOKHOTO  TOBEACHHS W yriyOneHuto jauddepeHinuanuu  yrojJoBHOM
OTBETCTBEHHOCTH 32 HETO.

HoBble moaxoapl K pacCMOTPEHUIO UCCIEAYyeMOro (peHOMeHa peaonpeIeIuiIn
KOMILJIEKC MPEJIONKEHUH TI0 COBEPIICHCTBOBAHUIO YTOJIOBHOTO 3aKOHOAATENIbCTBA.

YpoBeHb HAay4HOW HOBHU3HBI JHCCEPTAIMOHHOTO HCCIEoBaHUS B Oosee
KOHKpETHON ¢opMe OTPaKalOT OCHOBHbIE MOJI0KE€HMSI U BBIBOJbI, KOTOpbIE
BbIHECEHbI HA 3AIUTY:

1. ABtopckas mo3umus 00 HCTOPUYECKUX 3Talax pPa3BUTHS TPECTYITHOTO
JIETKOMBICITHSL KaK BUJAa HEOCTOPOKHOW (hOpPMBI BUHBI B POCCHUCKOM YTOJIOBHOM
3aKOHOJIATEIbCTBE. BBIBOA 0 TOM, YTO TIPECTYIIHOMY JIETKOMBICIIHIO Kak
CaMOCTOSATEILHOMY  BHUJYy  HEOCTOPOKHOCTH  CBOMCTBEHEH  OCOOBIH  TMYTh
UCTOPUYECKOTO PA3BHUTHSI.

2. IlepBoe ymnoMHWHaHHE O TIPECTYITHOM JIETKOMBICIMHM BCTPEYaETCs B
Aptukyne Bounckom 1715 r. [laHHBIM MaMSATHUK TpaBa HE PACKPBUI JICPUHULIUIO
MOHSTHUSL «JIETKOMBICIIUE», HO YETKO OINPENCIHII €ro IOPUANYECKYI0 MPUPOIY Kak
BUJIa HEOCTOPOKHOM (hOPMBI BUHBI.

3. B Teopum yromoBHOro mnpaBa TOHITHIO MPECTYIMHOTO JIETKOMBICIUS
NpUaBajioch  NOJMBapUAHTHOC  3Ha4YeHHWE. 1)  CaMOCTOATENBLHOrO  BHA
HEOCTOPOKHOCTH, HE OTOXKJIECTBIIEMOTO0 C TMPECTYNMHOW CaMOHAJIEIHHOCTHIO;
2) TpU3HAKA, OJHOBPEMCHHO NPHUMEHSEMOTO JUII  XapaKTEePUCTUKH U
CaMOHAJICTHHOCTH, W HEOpPEXKHOCTH; 3) CHHOHMMA IPECTYITHOW CaMOHAJICSHHOCTH
KaK BHJA HEOCTOPOXXHOW (opMbI BUHBI, 4) TpH3HAKa CAMOHAJICSTHHOCTH,
BBIPAXKAIOIIEr0 CYIIHOCTh JIAHHOTO BHJA BHHBI, D) TNpHU3HAKA OJHOBPEMEHHO
MIPECTYITHON CaMOHAICSTHHOCTH U ABEHTYaIbHOTO YMBICIIA.

4, N3yueHume  HMCTOPUYECKOTO  acleKTa  HMCCIEIyeMOW  MPOOIEMBI
CBUJETEIBCTBYET O HAJIMYUU TECHOW  B3aUMOCBSI3M  MEXKIY  IMOHSTUSMU
«JICTKOMBICITHE» W «CAMOHAJICSHHOCTH», WX HCTOPHYCCKHUE KOPHU HAXOIATCS B
UHCTUTYT€  TPECTYNHOHM  HeocTopokHOCTU.  OJHAKO  JIETKOMBICIME U
CaMOHAQJICSTHHOCTh HE SIBIITIOTCSI CHHOHMMAaMH, MO0 HE OTpa)kaloT TOXKJIECTBEHHOTO
NICUXUYECKOTO OTHOIICHUS BUHOBHOTO K COJIGSHHOMY; 3TO TOHSATHS, 00JIalaroliue
CaMOCTOATENBHBIM CHENU(UUESCKUM UHTEIJICKTYaIbHBIM U BOJIEBBIM COJIEPIKAHHUEM.,

5. Tlcuxomoro-onieHoOYHasi TEOpPUST BUHBI OTBEYACT HWHTEpPECaAM TMPAKTHUKU
NPUMEHEHUST YroJIOBHOTO 3akoHa. C TOYKM 3pEeHHS JaHHOW  KOHIICTIIIHH
MIPEICTABIIICTCS BO3MOKHBIM KOHKPETHU3UPOBATH BHUJI HEOCTOPOKHOU (POPMBI BUHHI,
C KOTOPBIM COBEPIICHO TMPECTYIUICHHE, YCTAHOBUTh €r0 WHTEIICKTyalbHBIC H
BOJICBBIC KPUTEPHUH, XapaKTEPU3YIOIIHECS OIICHOYHBIMU ITOHSATHSIMH.
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6. C mo3unmu TICUXOJIOTO-OIEHOYHONW KOHIICTIITUU BHHBI HEOCTOPOKHOCTH —
9TO WHTEJUICKTYaJIbHO-BOJIEBOE OTHOIICHHUE JIUIIA K CBOEMY OOIIECTBEHHO OMAaCHOMY
JESTHUIO M €T0 MOCJICACTBUAM, BRIPAXKCHHOE B BUJIE JICTKOMBICITHS, CAMOHAICTHHOCTH
U HEOpPEKHOCTH, TpeOyIollee OLEHKH CYJIOM pa3IMYHbIX OOCTOATENbCTB [I€Na,
JUYHOCTH BUHOBHOTO U €r0 WHIUBUIyIBHBIX OCOOCHHOCTEH.

7. 3akoHonarenbHas TPAKTOBKA BHUJOB HEOCTOPOXHOCTH HE OTPaKaeT B
MOJIHOM Mepe O0COOEHHOCTEW NMCUXMYECKOTO OTHOIIEHHUS CYyOBeKTa K JACSHUIO U €ro
OOIIIECTBEHHO OMACHBIM MOCJIE/ICTBUSIM B MOMEHT COBEPIICHUS TPECTYIIICHUSI.

7.1. Tlpemnoxenue o 3akperieHud B cT. 26 YK P® HoBoro Buaa
HEOCTOPOKHOCTH — CAMOHAJIESHHOCTH, TPHU COXPAHCHWH B YTOJIOBHOM 3aKOHE
JIETKOMBICTTUSL 1 HEOPEKHOCTU B KaUECTBE CAMOCTOSITEIBHBIX BHIOB HEOCTOPOKHOM
(hOpMBI BUHBI.

7.2. HeocropoxHasi ¢opMa BHHBI BEIPAKAETCS B TPEX BHUJAX. JIETKOMBICIIHE,
CaMOHQJICSTHHOCTh W HEOPEKHOCTh. 3aKpeIuieHHEe Ha 3aKOHOAATEIIbHOM YpPOBHE
JCIICHUsT  TIPEeCTYITHOW  HEOCTOPOKHOCTH Ha  TpU  BUAa  (JIETKOMBICIHE,
CaMOHAJICTHHOCTh M HEOPEKHOCTH) IMO3BOJMT aJeKBATHO OICHUBATh Pa3JIMYHOC
WHTEJUICKTYaJbHO-BOJIEBOE OTHOIIEHWE BHHOBHOTO K COJACSHHOMY W Oyjer
COOTBETCTBOBATh  HWHTEpPEcaM  MPaBONPHUMCHEHHS, a  TaKkKe  IPHHIMILY
muddepeHran yrojJoBHOM OTBETCTBEHHOCTU U MHAMBUAYAJTU3AIMH YTOJIOBHOTO
HaKa3aHUsl.

7.3. Ilpennoxenue o 3akperyienun B YK PO cneayromux neduHUIUN
JIETKOMBICTTUSI ¥ CAMOHA/ICSTHHOCTH.

Cratbs 26. [IpecTyruieHue, COBEPIICHHOE IO HEOCTOPOIKHOCTH (ITPOCKT)

1. IlpectymnneHueM, COBEPIICHHBIM IO HEOCTOPOKHOCTH, MPU3HACTCS JIESTHUE,
COBEPIIIEHHOE TI0 JIETKOMBICIINIO, CAMOHAJIETHHOCTH HJIU HEOPEKHOCTH.

2. IlpecTymiieHne MPU3HAETCS COBEPIICHHBIM MO JIETKOMBICIHUIO, €CIU JIUIIO
MPEIBUICIO TIOTCHIMAIBLHYI0 BO3MOXKHOCTh HACTYIUICHUS OOIIECTBEHHO OIACHBIX
TIOCTICICTBHIA CBOMX jeiicTBuid (Oe3medcTBUA), HO 03 JOCTATOYHBIX K TOMY
OCHOBAHHH PacCUYHMTHIBAJIO, C YIETOM KOHKPETHBIX 00CTOSATEILCTB, HE 3aBUCIINX OT
HETO, Ha X HCHACTYIUJICHUE.

3. [IpecTymienre MpuU3HAETCS COBEPIICHHBIM 110 CAMOHAICSTHHOCTH, €CIIH JIUIIO
OpenBUAENO0 a0CTPaKTHYI0 BO3MOXXHOCTh HACTYIUICHUS OOIIECTBEHHO OIACHBIX
TOCJICJICTBHI CBOUX JCHCTBUN (Oe3melCTBHsI), HO 0€3 IOCTAaTOYHBIX K TOMY
OCHOBAaHMI OBUIO YBEPEHO B MX MPEJOTBPAIEHUU C MOMOIIBIO CBOMX COOCTBEHHBIX
BO3MOXHOCTEM.

Yactp 3 cT. 26 YK PO cunrars yacteio 4.

8. OrmpeneneHbl KPUTEPUH OTIPAHUYEHUS TMPECTYIMHOTO JIETKOMBICIUS OT
CMEKHBIX HHCTUTYTOB YTOJIOBHOTO IpaBa (KOCBEHHOT'O YMBIC/IA, CAMOHAICSIHHOCTH U
HEBUHOBHOTO npuurHeHUs Bpeaa (4.2 cr. 28 YK P®d)). IIpectynHoe JierkoMbICTHE,
CaMOHQJICSTHHOCTh W KOCBEHHBIM yMBICENT ~ OTIAMYAIOTCA JAPYyr OT Jpyra
WHTEJUICKTYaJIbHBIMU W BOJICBBIMH MpU3HAKaMH. Pa3nmuuue JaHHBIX BUIOB BUHBI 110
WHTEJUICKTYaTbHOMY  JJIEMEHTY  3aKJIIO4YaeTcs B XapaKTepe  BO3MOXXHOCTH
NPEIBUICHHS OOIIECTBEHHO OIACHBIX IOCIICICTBUN: PH KOCBEHHOM YMBICIIC JHIIO
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NPEIBUANT PEAThbHYI0 BO3MOXXHOCTh HACTYIUICHHSI OOIIECTBEHHO  OIACHBIX
MOCJIC/ICTBUMA; TIPU  JIETKOMBICIIMM —  TOTEHIMATBHYI0 BO3MOXHOCTH, TIPH
CaMOHAa/IeSTHHOCTH — a0CTPAKTHYIO.

OTinyus 1O BOJIGBOMY MOMEHTY COCTOST. 1) B CTCICHM YBEPEHHOCTH
BUHOBHOT'O B TPEJIOTBPAIICHUH MPECTYIMHOIO pe3yibTara M 2) B OCHOBAHMSIX, Ha
KOTOpbIE OH paccyuThiBaeT. OJHUM U3 MPOSBICHUN BOJIEBOT'O AJIEMEHTa KOCBEHHOIO
yMBICIIa SIBJISIETCSl pacyeT «Ha aBOCh», HA OOCTOSITENICTBA, KOTOPhIE HE CYIIECTBYIOT
B JICWCTBUTEILHOCTH. BOJEBOIl MOMEHT JErKOMBICIHUS 3aKJIIOYAeTCs B pacueTe Ha
HEHACTYIJIEHHE OOIIECTBEHHO OMACHBIX IOCJIEACTBHM, TIOCKOJIbKY JIUII0 HE
COBEpIIAET KaKUX-TM00 aKTHUBHBIX JIEUCTBHM, a PACCUNTHIBAET HA BHEIIHHUE (hAKTOPBI
(ocobeHHOCTH OOCTaHOBKHM, JCHUCTBUS JAPYTHX JHMIl W T.1.). BoyeBoit kpurepuit
CaMOHAQJICSTHHOCTH COCTaBJISIET yBEPEHHOCTh BHUHOBHOTO B  TMPEIOTBPAICHUH
COOCTBEHHBIMH CHUJIAMU HACTYTUICHHUS OOIIECTBEHHO OMACHBIX MOCIIEICTBHM.

9. AHanmu3 MPaBOMPUMEHHUTEILHON JEATETFHOCTH CBUIACTEIBCTBYET O HATMIUHU
MpoOJIeMBbl pean3alii 3aKOHOMATEIFHOTO TOHATHS <JIETKOMBICIHE». PaboTHUKH
Cyl1e0OHO-CIIEICTBEHHBIX ~OpPraHOB HUCHBITHIBAIOT ~ CJIOXKHOCTH B  OIpPEAENICHUU
3aKOHOJIATEIHHO 3aKPETUICHHBIX MHTEIUICKTYIBHBIX W BOJICBBIX MPHU3HAKOB JaHHOTO
BUJIa BUHBI, B Pa3rPaHUUYCHUU TMPECTYIMTHOTO JIETKOMBICINS W KOCBEHHOTO YMBICIA,
MPECTYITHOTO JIETKOMBICIIUS ¥ HEBUHOBHOTO MPUYMHEHMS Bpeaa. JlaHHbIe TpyAHOCTH
0oOyCIJIOBJIEHBI, B TOM YMHCJIC, U HECOBEPIICHCTBOM 3aKOHOAATENIbHON Je(UHULIUU
MPECTYITHOTO JETKOMBICITHSI.

10. IIpennmokeHusi MO COBEPIICHCTBOBaHHUIO psga HOpM (OcoOEHHOW YacTh
YronoBHoro kojuekca PO.

C y4eToM npeIoKeHHON pelakIuy CT. 26 HE0OX0IMMO BHECTH U3MCHEHUS B
cnenyronue ctatb YK P®: 1.1 ¢1.121, 4.2 ¢1.122, u.1 cT. 124.

«Cratpst 121. 3apaxxeHre BeHepU4IeCcKoi 00J1e3HbI0 (TIPOEKT)

1.3apaxkeHue Ipyroro Juia BEHEPUUECKONU OOJIE3HBIO C KOCBEHHBIM YMBICIIOM,
0 JICTKOMBICJIHIO VI CAMOHAJESTHHOCTH JIUIIOM, 3HABIIUM O HAJIWMYHUHA Y HETO ATOU
00JIE3HH, - HAKA3bIBAETCH . .. »

«Cratbs 122. 3apaxenne BUU-undexiueii (mpoekr)

2.3apaxenue apyroro nuna BUY-undekunein ¢ KOCBEHHBIM YMBICIOM, IO
JIETKOMBICTTUIO WJIM CaMOHAJESHHOCTH JIMIIOM, 3HABIIMM O HAJIMYUU y HEro J3TOU
00J1e3HH, - HAKa3bIBAETCA . .. »

«Cratbs 124. HeokazaHnue momoriy 001pHOMY (ITPOEKT)

1.Heokazanue mnomonu O0JbHOMY 0€3 YBaOKUTEIBHBIX MPUYHH JIUIIOM,
00sI3aHHBIM €€ OKa3blBaTh B COOTBETCTBHU C 3aKOHOM WJIH CO CHEIHATbHBIM
IPaBUJIOM, €CIM O3TO TIOBJIEKJIO IO JIETKOMBICIHIO, CAMOHAJIEIHHOCTH WIH
HEOpPEKHOCTH MPUYMHEHUE CpEeIHEH TSDKECTH Bpela 3/I0pOBbIO  OOJBHOIO, -
HAKa3bIBACTCH...».

JlaHHBIE M3MEHEHUs NPHU3BaHbl YCTPaHUTh MPOTHBOpeuns Mexay OOmend u
Ocob6ennoit vactasmu YK P® B Bompoce periamMeHTaluu BUIOB HEOCTOPOMKHOM
(OpMBbI BUHBI.
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11. M3ydenue 3apyOeKHOrO OIbITA CBUAETEIBCTBYET O TOM, UTO 3aKOHOJATENH
OoompmmHCTBA CcTpaH (Apmenuu, AsepOaiimpkana, benopyccun, Keipreiscrana,
Wzpawnns, DOcrtonun, VY30ekucTaHa W Jp.) HE CUYUTAIOT JICTKOMBICIUE M
CaMOHQJICSTHHOCTh ~ TOXKJCCTBEHHBIMU  TOHATUSAMH,  OTPAKAOIIMMH  SAUHOE
MHTEJUJIEKTYaJIbHO-BOJIEBOE OTHOIIEHUE BUHOBHOTO K COJICTHHOMY.
12. TlpensiokeHus: MO COBEPUICHCTBOBAHUIO YTOJIOBHO-IIPABOBBIX CAaHKIMHA 32
HEOCTOPOKHBIE TIPECTYILIICHUSI.
Hus  yrnyOnenuss  nud@epeHIMpOBaHHOTO  MOAXOJa K  YrOJIOBHOM
OTBETCTBEHHOCTH 3a HEOCTOPOKHBIE peCTYIUICHUS pe1yCMOTPETh
aJbTepHATHBHBIC BUJBI HAKa3aHWM, HE CBA3aHHBIX C JIMIICHUEM CBOOOBI (mTpad,
00s3aTeNIbHbIC PA0OTHI, UCTIPABUTEIbHBIC PA0OTHI U OrpaHHYEHHE CBOOOIBI).
13. B cBa3M Cc HEOOXOIMMOCTHIO TOBBIIICHUS  YTOJOBHO-TIPABOBOM
3aIUIIEHHOCTH 3/I0POBbSl YEJIOBEKA MPEMAJIONKEHO KPUMHUHAIU3UPOBATH HAPYIICHUE
IPABHJI JOPOXKHOTO JIBMKCHHS JIUIIOM, €CJTH €ro JACHCTBHs (Oe31eiiCTBIE) TOBICKIIN
0 HEOCTOPOXKHOCTU MPUUYMHEHUE CPEHEW TSHKECTH Bpela 3/I0POBBIO UEIOBEKa
(.1 cr. 264 YK P®), a Takke aHAJOTHYHOE JEAHUE, COBEPIICHHOE JIHIIOM,
HaAXOJISIIUMCS B COCTOSTHUM onbsiHeHus (4.2 cT. 264 YK P®D).
«CraTtpst 264. Hapymienue mnpaBuil JOPOKHOTO JBMKEHHUS U SKCIUTyaTaluu
TPaHCHOPTHBIX CPEACTB» (MIPOEKT)
1. Hapymienue nauiom, ynpaBisiONIMM aBTOMOOWJIEM, TpamMBaeM JIMOO JIPYyTruM
MEXaHUYECKUM TPAHCIIOPTHBIM CPEACTBOM, MPaBUJI JIOPOKHOTO JBWXKCHHUS WU
OKCIUTyaTalliM  TPAHCHOPTHBIX  CPEJACTB, TOBJEKIIEE IO  HEOCTOPOKHOCTH
NPUYUHEHUE Bpela 370POBBIO CpPEAHEH TsDKECTH JUOO0 TSKKOTO Bpeda 3J10POBBIO
YeJIOBEKa, - HAKa3bIBACTCHl. . .
2. Jlesane, TPEAYCMOTPEHHOE  YacThlO  IEPBOM  HACTOSIIEH  CTaThH,
COBEPIICHHOE JIMIIOM, HAXOJSIIUMCS B COCTOSISHUM OIbSHEHUS, IOBJIEKIIEEe IO
HEOCTOPOKHOCTH TPUYMHEHHUE BpeAa 3J0POBBI0 CPEIHEH THKECTH JIMOO TSHKKOTO
Bpe/la 3I0POBBIO YEIIOBEKA, - HAKa3bIBACTCH ...».
14. B nensx Haubojee MOJHOW peanu3anuu NpuHOUna auddepeHanuu
YTOJIOBHOM OTBETCTBEHHOCTH, C YYETOM CTENEHU TSDKECTH BO3MOXKHOTO Bpeja
3I0POBBIO HEOOXOMMO BHECTH U3MEHEHU B caHKIMU 4.1 u 2 cT. 264 YK P®D:
- B 4.l cr. 264 YK P® 3akpenuts mTpad, oOs3aTelbHbIC U
UCIIpaBUTENIbHbIE PpabOThl B KAauyecTBE aJbTEPHATUBHBIX BHJIOB
YTOJIOBHBIX HaKa3aHW,

- B caHKIuoo 4.2 cr. 264 YK P® BBectu anbTepHATUBHBIN JIHIICHUIO
CBOOO/IbI BUI HAKA3AHUS — OTPAHUYEHUE CBOOO/IHI.

Teoperuyeckasi U NpaKkTHYeCKasi 3HAYUMOCTb WCCJICAOBAHUS 3aKITIOYACTCS
B KOMIUICKCHOM HM3Y4YeHHUHU (C TIO3MIIMU UCTOPUU U COBPEMEHHOCTH, POCCHUHCKOTO M
3apy0eKHOT0 3aKOHOJATEIICTBA, TECOPUU W IPAKTUKU) MPOOJIEMBI MPECTYITHOTO
JIETKOMBICITHSL KaK CAMOCTOSTEIIEHOTO BHJ1a HEOCTOPOKHON (HOPMBI BUHBI.

OcCHOBHbBIEC TMOJIOXKEHUS, PEKOMEHJAIMA U BBIBOABI, COJEpKAIIUECs B
JTUCCEePTAlMOHHONW paboTe, MOTYT OBITh HCIOJIb30BaHBI B 3aKOHOTBOPYECKOW U
MPaBONPUMEHUTEIBHON ACSATEILHOCTH, ISl JAIBHEHIIIErO HAYYHOT'O HCCIICIOBAHUS
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IIPECTYITHOTO JIETKOMBICITUS KaK BUAa HEOCTOPOKHOM (hOPMBI BUHBI; TIPH MTOJATOTOBKE
TEOPETUYECKNX W TMPAKTUYECKUX TMOCOOMH 10 KypcaMm YTrOJIOBHOTO TIpaBma,
KPUMUHOJIOTHM W CBS3aHHBIX C HUMHU JWCIMIUIMH, B y4YeOHOM TIpoliecce MpH
MOJITOTOBKE CICIHMAIIMCTOB B HOPHIAWYECKHX BYy3aX W Ha KypcaxX IOBBIIICHHUS
KBATM(PUKAIIUHA COTPYTHUKOB MTPABOOXPAHUTEIHHBIX OPTaHOB.

Anpofanusi pe3yjbTATOB JAUCCEPTANMOHHOIO uccaea0BaHusA. OCHOBHBIC
MOJIOKEHUS, BBIBOJBI M MPAKTUUYECKUE PEKOMEHAAIMM, COJEepKaluecs B
JUCCEPTALIMH, U3JI0KEHBI aBTOPOM B JIOKJIaJax Ha KoH(pepeHuusx: [lepBoii 3a0uHoit
MEXIYHApOJIHOM HAyYHO-TIPAaKTHUYECKOM KOH(epeHInH «AKTyalbHbIE MTPOOIeMbI
IOPUINYECKON HAyKW M TpaBonpUMeHHUTENbHOM mpaktuku» (2009 r., r. Mockga),
BocbMoli  3a04HON  MEXAYHApOJHOW  HAYYHO-TIPAKTHYECKOW  KOH(EpEHINH
«AKTyasbHBIE TPOOJIEMBI FOPUANUECCKON HAYKH U TPABOMPUMEHHUTEIbHON MTPAKTUKI»
(2009r., r. Kupos).

Teopernyeckne U MPaKTHUECKUE BHIBOJBI JUCCEPTAIMH MPOILIA 00CYKICHUE
Ha 3acefJaHusx Kadeapsl YroJOBHOTO W YTOJIOBHO-UCIOJHUTEIHLHOTO TIpaBa
['ocynapcTBeHHOTO 00pa30BaTENbHOTO YUPEXKICHHUS BBICHIETO MPOGECCHOHATHLHOTO
oOpazoBanus «CapaToBCKasi TOCYJapCTBEHHAs aKaJeMUsl TpaBa».

[Io Teme JUCCEpTAIMOHHOTO HCCJIENOBAHUS aBTOPOM  OMyOJIMKOBAHO
6 Hay4dHBIX CTATE€H, B TOM YHCIIE CTaThsd «JIErKOMBICIHE M CAMOHAIESHHOCTh Kak
CaMOCTOSITENIbHBIE BUJIbI HEOCTOPOXKHOU (hopMbl BUHBI» — B BecTHuke CapaToBcKoi
rocynapcTBeHHor akagemuu npasa (2009, Ne 3) u «[IpoGsemHbIe aCHCKTHI
MPECTYIMHOTO JIETKOMBICIIUS B MIPAaBONPUMEHEHUU» — B )KypHaJe «YTOJIOBHOE IMPABO»
(2009, Ne 5).

Crpykrypa nuccepramum. J{uccepTaiimoHHOE HCCIEAOBAHUE BBIMOJIHEHO B
cootBeTcTBUM ¢ TpeboBanusamu BAK. O6bem muccepranuu — 219 crpanur. PaGora
COCTOMT W3 BBEACHHS, TpexX TIiaB, BKIodaromux 10 maparpadoB, B KOTOPBIX
pelialoTcs TMOCTaBICHHBIE 3aJauyd, a TaKKe 3aKIIOUEHHUs, MOJBOMAAIIETO HTOTH
u3yyeHuss mnpoOiembl, U Oubnuorpadguueckoro cnucka. B pabore wumerorcs
MPUJIOKEHHsI, OCHOBAHHBIE Ha PE3y/bTaTax, MOJYyUYEHHBIX B XOJ€ COI[MOJIOTHIECKOTO
orpoca.

OCHOBHOE COAEPXAHUE PABOTHI

Bo BBegeHum aBTOp OOOCHOBBIBAET AaKTyaJIbHOCTh TEMbl HCCIEAOBaHUS,
pacKphIBae€T €ro OOBEKT U TMPEaMET, OMpeAenseT el U 3aJadd, ero
METOJIOJIOTHYECKYI0 OCHOBY, TEOPETHYECKYI0 M IMIUPHUECKYIO 0a3bl, TOKA3bIBAET
HAay4YHYI0 HOBHU3HY, TEOPETUUYECKYI0 U IPAKTUYECKYI0 3HAYUMOCTH JUCCEPTALIUHU,
dbopMyIupyeT TOJOKEHHs, BBIHECEHHbIE Ha 3allWTy, MPUBOJUT CBEJAEHUS 00
anpoOaIuu pe3yIbTaToB UCCIICIOBAHMS.

IlepBass rnaBa «3apoosxcoenue u OanbHeuwas 260110YUL NPECmyNnHO2O
JIe2KOMBLCUSL KAK 8UOA HEOCMOPONCHOU (OpMbl 8UHbL 8 DOCCUUCKOM V2O0JI08HOM
npaee», COCTOsIAsg W3 Tpex naparpadoB, MOCBSIIECHA BbISBICHUIO HCTOPUYECKUX
KOPHEW MPECTYIHOIO JETKOMBICIINS U U3YUYECHUIO €0 JAJIbHEUIIENH SBOJIOLIHH.
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B nepBom naparpade «/cmoku 3apodrcoenusi npecmynHo2o 1e2KOMblCIUsA KaK
V20N08HO-NPABOBOU  Kamez2opuu»  TIOTYCPKUBACTCSA, YTO W3YYCHHE HCTOKOB
3apOXKICHHUSI TIPECTYITHOTO JICTKOMBICTHUS, TPECTYIMHOW HEOCTOPOKHOCTH H €€
TANbHEHIICH SBOJIONWHA CBUJACTEIBLCTBYET O TOM, 4YTO B JPEBHEPYCCKOM
3aKOHOJIATEILCTBE MPABOBBIE HOPMBI, PETVIAMEHTHPYIONIUE HEOCTOPOXKHYIO (hopmy
BUHBI, OBUTH J1aJIEKU OT €€ COBPEMEHHOT0 MOHUMAHMS U HAXOAWINCh B 3aPOJIBIIIIEBOM
COCTOSIHUU.

Bwmecre ¢ Tem ananu3 mokasbiBaet, uto yxke B CyneOnukax 1497 u 1550 rr.
HaMeYaeTcsl TeHJEHIUs K 000COOJICHUIO MPECTYNMHOW HEOCTOPOKHOCTH OT yMBICHA,
OJIHAKO HMX perjaMeHTalus WMeNla Ka3yUCTUYECKUW XapakTep, TMOCKOJIbKY
OTCYTCTBOBAJIM YETKUE KPUTEPUU OTTPAHUYCHHS HEOCTOPOKHOCTH KaK OT yMBICTA,
TaKk W OT CIIy4yalHOro mnpuyuHeHus Bpeaa. g o003HAUEHUS HEOCTOPOKHOCTU H
CJTydasi UICTIOJIb30BAJICSI TEPMUH «OECXUTPOCTHOY.

VYcraBHas 3emckas rpamorta Bosiocteil Manoii Ilenexku, Beiickoit u Cypbl
JIBuHCKOTO ye3na ot 25 deBpans 1552 1. oTpas3wmiia mpeamecTByomee HalpaBiIcHE
B Pa3BUTHH HEOCTOPOXXHOW (OpMBI BUHBI. 3aKOHOAATENb HE IPOBOJIUI YETKHUX
pasIuYUil MEXIy HEOCTOPOXHBIMHM TPECTYIUICHUSIMH W CIyYalHBIMU JICSTHUSMHU,
Ha3bIBas UX €UHBIM MOHATHEM — KHEXHTPOCTHOE JIEJI0», UYTO HE OTBEYAIIO TIPHHITUITY
CyOBEKTUBHOTO BMEHEHHUSI M BEJIO K OTOXIECTBJICHHUIO CTOJb Pa3JIMYHBIX TIO
IOPUANYECKON MPUPOJI€ YTOIOBHO-TIPABOBBIX (DEHOMEHOB.

[IpumeuarensHoit uyepToil bosipckoro mnpuroBopa 00 OTBETCTBEHHOCTH 3a
HEyMBIIIUICHHOE yOuiictBo oT 17 (eBpans 1625 r1. sABIgeTcs CTpEMIICHHE
3aKOHOJATENsl CBsI3aTh OTCYTCTBHE YMBICIIA M HAJIMYKWE HEOCTOPOKHOCTH C
HAaXOXJEHUEM JIMIla B COCTOSHHMM aJIKOTOJIBHOTO oOmnbsHeHus. Ha B3mmia
JUCCEPTAaHTa, CIENYyeT TMPU3HATH HECOCTOSTEIbHBIM HCIOJIb30BAaHUE TOHATUS
MBIHBIM JCIIOM» B KA4eCTBE KPHUTEPHUS pa3TPAaHUUYCHHUS YMBIIIICHHBIX W
HEYMBINIJICHHBIX JCSHUH, MMOCKOJIBKY B COCTOSHUU AJKOTOJHHOTO OIMBSHECHHS JIUIIO
MOTJIO COBEPIIUTH M YMBIIIUICHHOE, 1 HEOCTOPOKHOE, U CITydallHOE JICSTHUE.

[ToHsITHE «JIETKOMBICITHE» B AaHHBIA TMEPHUO] BPEMEHHU ellle He ObLIO M3BECTHO
3aKOHOJIATEI0, OJHAKO HCTOKH €ro BO3HUKHOBCHHUS HAaXOAATCS HMMEHHO B
3aKoHonarenbscTBe JpesHent Pycu.

Bo BTOopoMm maparpade «Dgonroyus npecmynHozo 1e2KOMbICIUS 8
3aKoHoO0amenvcmee U - Y2OA08HO-NPABOBOU Meopuu  00COBEMCKO20 Nepuooa»
OCBEIICHBbl MOCIEAYIONIME d3Tambl HSBOJIONMH (PEHOMEHA «JIETKOMBICIHE» B
POCCUHCKOM 3aKOHOJATEJILCTRBE.

B Co6Gopaom Ynoxenun 1649 r. oTCyTCTBOBAIO MOHATHE <JIETKOMBICIIHEY, HO
Oblla  CceNaHa TOMBITKA 3aKOHOJATENbHOTO  pasrpaHUYeHHs  JesSHUW  Ha
YMBIILIJICHHBIE, HEOCTOPOXKHBIE U ClIydailHble. Bce ke enie He MpOBOAMIIOCh YETKOU
rpajialiii HEOCTOPOKHBIX MPECTYIUICHUHN U CITy9alHBIX TCSTHHUM, ISl 1X 0003HAUYCHMSI
WCITOJIB30BAIACh OJIMHAKOBAS TEPMHUHOJOTHUS — «HE HAPOUYHO», «0€3 yMBIIUICHBSY,
«OT HEOCTOPOKHOCTHU BHE3AITHOY.

[lepBoe ymoMHWHaHME O TIPECTYITHOM JICTKOMBICJIMM  BCTpPEYaeTCS B
3aKOHOJATEIbCTBE JOCOBETCKOro nepuojaa — Aptuxyne Bounckom 1715 r. Jlanubiit

15



UCTOPUYECKHUI JTOKYMEHT HE PacKpbIBal ACPUHHUIMIO MOHITHS «JIETKOMBICINE», HO
TOYHO ONPEIEIWI €ro PUAMYECKYI0 NPHPOAY KaK CaMOCTOSITEJIBHOIO BHUAA
HEOCTOpPOKHOM (opmbl  BuHBI. Hapsiny ¢ »>tum  ana  o0o3HayeHUs: BHJIOB
HEOCTOPOKHOM BUHBI B  ApTHUKYJIE HCHOJB30BAJIUCH M  HHbBIE TOHATHUSA:
«HEOCTOPOKHOCTH», «HEOPEKHOCTH», KHEOCMOTPUTEIBLHOCTH», «HEHAMEPEHHOCTHY.
Tem cambpiM 3aKOHOJATENb MBITAICS OTPa3uTh MHOTOIPAHHOCTb IICUXUKHU
HEOCTOPO’KHOT'O MPECTYNHUKA, M Kak ciencTBue, aupdepeHIpoBaTh yTroOJIOBHO-
[IPaBOBYIO OLIEHKY HMHTEJUIEKTYyaJIbHO-BOJEBOTO OTHOLIEHMS JIMIA K COBEPIIAEMOMY
JESTHUIO U €T0 MOCIIEICTBUIM.

B nocnenyromeM NOHATHE «JIETKOMBICINE» HAILIO OTPAXKEHHE NMPAKTUYECKH
BO BCEX 3aKOHOJATENIBHBIX aKTaX JOCOBETCKOTO 3Tama, HO TPAKTOBAIOCH IIO-
pazHOMYy.

B Vinoxennn o Haka3zaHUSX YrOJNOBHBIX W HCHpaBUTeNbHBIX 1845 1., B
orimuue oT Aptukyna BouHckoro 1715 r., mpecTynmHoe JIErKOMBICIUE, TOMHMO
cTaTyca CamMOCTOSITEIbHOTO BUJAa HEOCTOPOXKHOM (POPMBI BHUHBI, MMPUOOPENO TAKXKE
3HaUYEHHUE 00CTOATENBCTBA, YMEHBIIAIOUIETO BUHY U HaKa3aHUE MPECTYITHUKA.

BoeHHo-yronoBHbIl ycTaB 1856 1. coxpaHW HEKOTOPYIO MPEEeMCTBEHHOCTb
Vnoxenusa 1845 r. B 4yacTH IOpUIUYECKON OLEHKHU MPECTYIHOTO JIETKOMBICINS KaK
0OCTOSITENILCTBA, YMEHBIIIAIOIIETO0 BUHY M HaKa3aHUE MPECTYIHUKA.

Ycrap 1864 1. u3 uunciaa 0OCTOSITENBCTB, CMSTYAIONIMX BHUHY U HaKa3aHUE
NPECTYIHUKA, UCKIIOYMIT «JIETKOMbICITHE». J|aHHbBIN 3aKOHOIATEIbHBIN 1IaT SBISETCA
MTO3UTUBHBIM MOMEHTOM B pYyCJI€ MOHUCKA MPABWIBHOIO HAIIPABJICHUS OIPEACIICHUS
IOPUANYECKON MPUPOJIBI IPECTYITHOTO JIETKOMBICIIHSL.

B Yromosaom Yioxennu 1903 r. JerkoMbicane IpHoOOpEIo HOBOS 3HAUCHUE —
IpHU3HAKa BOJIEBOI'O JIEMEHTA OJJHOTO U3 BUJIOB HEOCTOPOKHOM (hOPMBbI BUHBI.

B Teopum yrojmoBHOro ImpaBa JOCOBETCKOTO I€pUOJa CYLIECTBOBAJIU
CIIO)KHOCTH B OINPEJEIICHUN HWHTEIJIEKTYyalbHO-BOJIEBOTO COAEpPXKaHUS BUOB
IOPECTyHOH HEOCTOPOXKHOCTH U, CIIEJOBATEIbHO, CYIIHOCTH IPECTYIHOIrO
JerkoMmplcinusi.  Psjn ydeHBIX — paccMaTpuBaliy  JIETKOMBICIIME B KadyecTBE
CaMOCTOATENIbHOIO  BHJ@  HEOCTOPOKHOCTH, HE  OTOXJIECTBISAA  €ro ¢
camonanessuHocteio (I1.J1. KanmbikoB). [Ipyrue aBTOpBI CUMTAIM JIGTKOMBICIHE U
CaMOHAJICTHHOCTh MOHATHUSMHM, OTPAXKAIOIIMMU CaMOCTOSITENIbHbBIE clienn(UuIHbIe
ACHEKThl ICUXWYECKOI0 OTHOLIEHUS BHHOBHOIO K COJIEIHHOMY B paMKaxX OJIHOIO
BUJA HEOCTOPOKHON (OPMBI BUHBI, HHTEUIEKTYAJIbHBI KPUTEPHUA KOTOPOIO
XapaKTEepHU3yeTcsl MPEABUIACHUEM  BO3MOXXHOCTU  HACTYIUIEHUS  OOLIECTBEHHO
omacueix mocnencteuii  ([I.II. Ilycropocne, C.B. TIlosuwsimmes). Hekoropsie
UCCJIEIOBATENM  NPHUJIABAIM  JIETKOMBICIUIO  JBOMHOE 3HAYEHHUE. MPHU3HAKa,
OJIHOBPEMEHHO NPHUMEHSIEMOTO I XapaKTePUCTUKA U CaMOHAJESHHOCTH, H
HEOPEKHOCTH, a TaKKe CHHOHMMA CAMOHAJIEIHHOCTHM KaK BHJA HEOCTOPOMKHOU
dopmer Buabl (A.K. ®on - Pe3on). C mo3unuii MHBIX TEOPETUYECKUX BO33PECHHI,
JETKOMBICIIME BBICTYNAJO B POJIM IPU3HAKA BOJEBOTO HJIEMEHTA IPECTYIHOM
CaMOHAJICSTHHOCTH, TO €CTh COOTHOCHJIOCH C HEl Kak 4acTh ¢ 1eibM (B. CiacoBuy).
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Tpernii maparpad mnocesiieH aHalu3y OCOOCHHOCTEM HOPMATUBHOTO U
JOKTPUHAIBHOTO MIOHUMAHUS JIETKOMBICIIUS B COBETCKHUI TIEPHUOT.

BnepBrle B yroJioBHOM 3aKOHOJATEIBCTBE COBETCKOTO TEPHOJa TOHSITHE
«JIETKOMBICIIHE» BCTpeUYaeTcs B PyKoOBOASIMX HadajgaX IO YTrOJOBHOMY IIPaBy
PCOCP 1919 r. B posii cyObEKTUBHOTO IPU3HAKA, XapAKTEPUIYIOLIETO ACSTHUE.

Ocobennocts YK PCOCP 1922 r. — ucnosib30BaHUE MOHSATHUS JETKOMBICIIHS B
JBOWHOM 3Ha4yeHUU: 1) B KauecTBE MpH3HAKA MPECTYIMHONH HEOCTOPOXKHOCTHU (I1. «O»
ct. 11 YK 1922 r.) u 2) B posiu 00CTOSTEIbCTBA, YUUTHIBACMOr0 IIPH Ha3HAYCHHH
Hakazanus (cT. 25 YK 1922 r.)

OcHOBHBIE Hayana yrosoBHOro 3akoHojarenbcTBa 1924 r. m YK PCOCP
1926 r. coxpanunu mnpeeMmcTBeHHOCTh mnonoxkeHud YK PCOCP 1922 r. B uactu
perjiaMeHTalul TPECTYMHOr0 JIETKOMBICIMSA KaK IpU3HAaKa BOJIEBOTO dJEMEHTa
MPECTYIMHOW HEOCTOPOKHOCTH, HO WCKIIOUWIM €ro W3 4Yhcia OOCTOSITENBCTB,
YYUTHIBAEMBIX TIPU Ha3HAYCHUH HAKA3AHWS.

AHAJOTUYHO MPECTYIHOE JIETKOMBICTHE TpakToBasiock B OcHoBax 1958 . u
YK 1960 .

3HayeHue MoJienbHOr0 yroJoBHOTO Kojekca 1987 r. nyis coBepiiieHCTBOBaHUS
MOHATHUS JISTKOMBICIIHS 3aKJIFOYaeTcss B TOM, YTO B €ro JACPUHUIMU Kak
CaMOCTOSATENILHOTO BU/Ia HEOCTOPOXKHOM (hOPMBI BUHBI HE HAIlIeNl OTPAKEHUS] TEPMHUH
«CAaMOHAJIEIHHOCTh». JlaHHBIN (DaKT MO3BOJIAET JUCCEPTAHTY MPEAMNOIOXKUTh, YTO
pa3paboTuuku MoJIeTbHOTO KOJEKCAa CUUTAIU JETKOMBICIUE W CaMOHAESHHOCTh
Pa3sNIUYHBIMA TI0O OJTUMOJIOTHYECKON CYIIHOCTH TOHSATHUSMH ¥ TI0O3TOMY HE
00BEIMHUIIN X OJTHUM BUIOM HEOCTOPOKHOCTH.

Wnest 3akperuieHrs JETKOMBICTUS B KaueCTBE CAMOCTOSITEIIbHOTO BHJIa BUHBI
He Hamwia oTpaxkeHus B OcHoBax yrosnioBHoro 3akonogatenbctBa CCCP 1991 r., rae
CaMOHQJICSTHHOCTh TPH3HABAJIACh BHUJOM HEOCTOPOKHOCTH, a JIETKOMBICIIAE —
PU3HAKOM BOJICBOTO 3JIEMEHTA ATOTO K€ BWIA BWUHBI. Ha Ham B3Msia, yKkasaHHOE
COUYCTAaHWE JICTKOMBICTUS W CaMOHAJCSIHHOCTH CBHJICTEIHLCTBOBAIO O CTPEMJICHHUH
3aKOHOJIATENS TIOTYEPKHYTh OOIIME YePThI JAHHBIX MTOHATHH.

[Tonmrcemust CMBICIIOBOM HArpy3KH MPECTYITHOTO JITKOMBICIIHS Ha COBETCKOM
dTane Pa3BHTHs YTOJIOBHOTO 3aKOHOJATENHCTBA HAIJIa OTPAKEHWE W B YTOJIOBHO-
PaBOBOM HayKe 3TOro mnepuoja. TeopeTHKH paccMaTpUBAIM JIETKOMBICIHE B
KadyecTBe: 1) CHHOHMMA MPECTYITHON CaMOHAICSTHHOCTH KaK CaMOCTOSITEIBHOTO BU/IA
Bunbl (K.A. Kawmkanze); 2) mnpu3Haka BOJICBOTO JJIEMEHTa MPECTYIHOM
camonanessaHoct (B.A. Hepcecsn, C.M. IllamueB, A.M. TpyxwuHn); 3) npusHaka
KOCBEHHOTO  yMbICIa W OJHOBPEMEHHO  MPECTYMHOW  CaMOHAJACSTHHOCTH
(B.I'. MaxkaruBuin); 4) caMOCTOSITEILHOIO BHa HEOCTOPOXKHON (OPMBI BHUHBI, HE
OTOXKJICCTBIISIEMOTO C caMOHaAesTHHOCTRIO (B. JInmir).

Takum oOpa3oM, wW3ydYeHHE MCTOPUYECKOTO AacleKTa TOKa3bIBaeT, dYTO
yrOJIOBHOE  3aKOHOJATENbCTBO co BpEMEHEM  HM3MEHSIOCH, 0TYaCTH
COBEPIIIEHCTBOBAJIOCH, HO Ha MPOTSHKEHWHU BCETO HMCTOPHUYECKOTO TEpHoJa KakK B
3aKOHOJIATEILCTBE, TaK WU B TEOPUU YTOJIOBHOTO IpaBa OTCYTCTBOBAJIO E€IUHCTBO
MHEHUH 00 WHTEUICKTYaJbHO-BOJICBOM  COJEpPXKAaHWUU  BUIOB  IMPECTYITHOM
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HEOCTOPOKHOCTH, O CYHUIHOCTH IPECTYIHOTO JIETKOMBICIIHS, O €r0 COOTHOLICHUH C
CaMOHAICTHHOCTBIO.

Hanuuue nuamerpanbHO MPOTUBOMOIOXKHBIX MOJIX0/I0B K PELHIEHUIO TPOOIEMBI
COOTHOILICHHS JIETKOMBICIIMSI M CaMOHAJESIHHOCTH HEINIb3s CIIMCBHIBATh TOJIBKO Ha
HEJIOUETHI U yNYIIEHUS 3aKoHoAaTeNns. JlyMaercs, 4To nOoJIMBapUaHTHOE ITOHUMAHUE
JIETKOMBICIUS, PpAa3JIM4YHbIE €ro BapHallMd C CaMOHAJESIHHOCTBIO TOBOPST O
CYIIECTBOBAHUM B Pa3HbIE UCTOPUUECKHUE NEPUOABI 3aTPYAHEHNUN B TPAKTOBKE BUIOB
HEOCTOPOKHOM (OpPMBI BHHBI B aCIEKTE OMNpPEJENCHUS MX HHTEIUICKTYalbHBIX H
BOJIEBBIX MPU3HAKOB.

OBOJIIOLHS PECTYIHOrO JIETKOMBICIIUSI CBUAETEIBCTBYET O HAJIIMYUU TECHOU
B3aUMOCBSI3H MEXKIY NMOHATUAMU «JIETKOMBICIINE» U «CAMOHAJEIHHOCTB»; UX UCTOKH
HaxXOIATCSl B MHCTUTYTE NPECTYIIHOW HEOCTOPOKHOCTH, OAHAKO OHHU HE SBIISIOTCS
CMHOHMMaMH, MO0 HE OTpa)¥arT TOXKIECTBEHHOIO0 ICHUXWYECKOIO OTHOILUEHUS
BUHOBHOI'O K COJEIHHOMY, 3TO MOHATHs, OOJajaroude CaMOCTOSTEIbHBIM
cenn(pUUIEeCKUM WHTEIIEKTYaIbHBIM U BOJIEBBIM COJIEP)KaHUEM.

Bropass rumaBa jaucceprauuu «llpecmynnoe jneckomwviciue KAk — 6uU0
HeoCmopodicHOU hopmbl  6unbl  (3aKoH, meopusi, NPAKMuKa) COCTOUT W3 TISITH
naparpagos.

IlepBolii maparpa¢ «Konyenyuu 6uHbl 6 COBPEMEHHOM OMEYECMEEHHOM
yeonosHom npage. Ocmvicienue U008 NPeCmynHol HeOCMOPOICHOCU C NO3UYUU
ACUX0]I020-0YEeHOYHOU KOHYEeNnyuu 6uHbl» TIOCBSIIEH WCCIEHOBAHUIO YTOJOBHO-
IPABOBBIX KOHLEMLNN BUHBI.

Ha cerogusimHuii 1eHb B TEOPUHM YTOJIOBHOTO INPaBa CYLIECTBYET IUIHOPAIU3M
MHEHUHA OTHOCUTEJIBHO CYLIHOCTH BHUHBI. [[aHHBIM yroOJIOBHO-IIPABOBOM HMHCTUTYT
Y4EHBIE PACCMATPUBAIOT C MO3ULMMU PA3JIUYHBIX TCOPETUYECKUX KOHLEHLHUW BHUHBI
(MCUXOJIOTUYECKOHM, OICHOYHOH, TEOpUH OMACHOTO COCTOSIHHS, MCHXOJIOTO-
HOPMATUBUCTCKOW, TICUXOJIOTO-OIICHOYHON TeopuHu BUHBI). HekoTopble aBTOPHI
IIPEAIAral0T CBOE BHUJICHHUE MOHATUSA BHHBI, KOTOPOE HE YKJIAABIBAETCA B KAHOHBI HU
OJIHOTO M3 BBILIENIEPEUNCIECHHBIX KOHIENTYaJIbHbIX TOJAX00B.

3HauYUTENbHAS YacTh IPEACTABUTENIEW YTrOJIOBHO-IPABOBOM HAYKH CUYUTAET
OCHOBOIIOJIATAIOIIEN TICUXOJOTHYECKYI0 KOHLENIMIO BHHBI, OJIHAKO CpEOu €€
NocJieIOBaTeNIe HET €IMHOM MO3UIIMU B YacTH ONpeaeNieHUs ACPUHUIMU JTaHHOTO
denomena. Psn uccienoBareneit 0TMEYarOT MPUCYTCTBUE OILEHOYHOIO 3JIEMEHTA B
NOHSATUH «BUHA», YTO MPOTUBOPEUHUT €€ NOHUMAHHIO TOJIBKO KaK MCHXOJOTHYECKOMN
KaTerOpuHu.

Ha ocHoBanuy cucTeMHOro aHaiau3a yroJIOBHOTO 3aKOHOJATEIbCTBA, TEOPUU U
IIPAKTUKU aBTOP NPUXOAUT K BBIBOAY O TOM, UTO IICUXOJOIMYECKAsk TEOPUS BUHBI HE
OTBEYAECT HMHTEpPECAM MPABOINPUMEHUTEIBHON JIESTEIbHOCTH. JIaHHBIM BBIBOJ
NOATBEPKAACTCA TAKKE pPE3yJbTaTaMHM COLMOJIOTHYECKOTO MCCIEAOBAHUA. €r0
nonaepxanu 27% ydenbix, 34% npakTHuecKux paboTHUKOB U 29% CTyIeHTOB.

[loHnMaHnue BHHBI TOJIBKO KaK IICMXOJIOTHYECKOW KAaTErOpUU CYKUBAET
IPaHULbl CO3HATENBHOM HHTEIUIEKTYAJIIbHO-BOJIEBOM JAEATENbHOCTH 4esioBeka. C
NO3ULIMU TICUXOJOTHMYECKONM TPAKTOBKM BHHBI HE IIPEACTABISAETCS BO3MOXKHBIM
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OTTPAHUYUTHh CMEKHBIE BHJBI BUHBl, & HMEHHO KOHKPETHU3UPOBATH CTEIECHb
IOpeIBUICHUS HACTYIUICHUS OOIIECTBEHHO OINACHBIX TIOCIEICTBUMN, OMpPEICIUTh
BOJICBYIO HAIPaBJICHHOCTh ACHCTBHI (Oe31eHCTBUSA) JIMIA, PACKPBITh OICHOYHBIC
npu3HaKku («0e3 JT0CTaTOYHBIX K TOMY OCHOBaHUIl», «HEOOX0MMasi BHUMATEIBHOCTD
¥ TIPEAYCMOTPHUTEIBHOCTE»), KOHKPETU3UPOBATh BUJ BUHBI U, CIIEAOBATEILHO, IaTh
NpaBWIbHYIO KBaMPUKaLUiO AesiHus. ClenaHHbli BBIBOJI OCHOBAH, B TOM YHCIE, U
Ha uTorax anketupoBaHusa. Tak, 31 % teoperuxon, 24 % npaBonpuMEHUTENCH U
34% cTyneHTOB YyKa3zaau Ha HEBO3MOXHOCThH OIPEACICHHUs] C TOYKU 3pEHHUS
MICUXOJIOTUYECKOM KOHIENIUU BUHBI a0CTPaKTHONM BO3MOXKHOCTH TIPEJIBUICHUS
OOIIIECTBEHHO OIACHBIX TMOCJEACTBUI MpHU Jierkombiciuu; 64 % Teoperukos, 67 %
MPAKTUYECKUX PAOOTHUKOB U 54 % CTyAEHTOB OTMETHUIIM MPUCYTCTBUE OIEHOUHBIX
KaTeropui B 3aKOHOAATEIbHOM MOHSATUH JIETKOMBICIIHS.

OO0OCHOBBIBAETCA COCTOATENBHOCTh MCUXOJIOr0-OUEHOYHONM KOHUENIUN BUHBI
(I'.B. Bepuna), ¢ mO3WIHMH KOTOPOW CIEIYET ONPEACNATh BUIBI HEOCTOPOKHOMN
(GbOpMBI BUHBI, XapaKTEPU3YIOMIHUECS OICHOYHBIMU TMOHATUSIMH. KOMIUTEKCHBIN
IICUXO0JIOr0-OLEHOYHBIN MOAXO0J K MOHUMAHUIO BUJOB IIPECTYITHON HEOCTOPOKHOCTH
MIO3BOJIUT NIPABONIPUMEHHUTEINIO B KaXJOM CJIydae aJ€KBAaTHO OLIEHUBATH PAa3JIMYHOE
MHTEJUIEKTYaJIbHO-BOJIEBOE OTHOILIEHHE BUHOBHOT'O K COJIEIHHOMY, B 0oJiee MOJTHOU
MEpe YCTaHaBJIMBaTh HWHTEJUIEKTYaJbHbIE W BOJIEBBIE MOMEHTHI, OTTPAaHUYUBATH
IPECTYIIHOE JIETKOMBICIME OT JAPYIMX BHUJOB BHUHBI M CMEXHBIX HMHCTUTYTOB
YIOJIOBHOTO MpaBa. OKCIEPTHBIA ONPOC YYEHBIX, IPAaBONPUMEHUTENEH U
AHKETUPOBAHUE CTYJICHTOB NOATBEPKIAKOT IPABUIBHOCTh JTAHHOM TOYKH 3PEHUSA
(70 % TteoperukoB, 65 % mnpakTkoB W 53 % CTYAEHTOB MNPH3HAIU OCHOBOM
POCCHICKOTO YTOJIOBHOTO 3aKOHA IICUXOJIOT0-OI[CHOUHYIO TCOPUIO BHHBI).

Bo BTOpom mnaparpade «Jleckomviciue U CAMOHAOESHHOCHb  KAK
CamMocmosmenvHovle BUObl HEOCMOPONICHOU (HOPpMbl 6UHLI» ABTOPOM IPOBEIAECHO
000011I€HHE TEOPETHUECKUX BO33PEHUI 110 BOIIPOCY O MPECTYITHOM JIETKOMBICIIMH KaK
CaMOCTOSITEILHOM BHJE HEOCTOPOXHOW (POPMBI BUHBI, HM3y4Y€H SMIUPUUECKUN
MaTepual U cOpPMHUPOBAH CBOM B3IV MO JAHHOMY BOIPOCY. AHAIU3 HAayYHOU
JUTEPATypbl TOKa3ajd, YTO PsiJi aBTOPOB OAOOPWIM JAEUCTBUS 3aKOHOJATENS IO
3aMEHE TOHATUS «CaMOHAJEIHHOCTb» Ha <JIETKOMBICINE» B OIPEICICHUH BUIA
neocroposkanoctu (AWM. Papor, B.A. Hepcecsu u ap.). Hapsay ¢ atum apyrue
NpaBOBEIbl OTPULATEIBHO BOCHPHUHSIM JAHHYIO 3aKOHOJATEIIbHYK) HOBEILTY
(I".B. Hazapenko, A.B. HaymoB). HekoTopbie yueHble BbICKA3aIH MPEIIOKECHHS 110
COBEPIIICHCTBOBAHUIO 3aKOHOJATEIbHOW JCHUHUIIMKA JIETKOMBICIUS KakK BHJA
Heoctopoxsoctu (I.B. Bepuna, A.Il. Kosnos, B.B. JlyneeB, U.M. Tsxkoga,
JI.W. laranosa). MHbIe Mcclie0BaTENId NPEJIOKUIA PACCMATPUBATh JIETKOMBICITHE
B KaueCTBC PAa3HOBUIAHOCTH yMblnuieHHOW ¢opmbl BuHbl (C.B. Bekienko,
C.B. Ckuspos, UK. KotoB). Takke ObutM BBICKa3aHBI MHEHHUSI O HEOOXOJAMMOCTH
yHu(pUKanuy BUI0B npectynHor HeocTtopoxHocTH (.U, bukees, /[.A. Yamnsimes).

ConunosIornuyeckiuii - onpoc  IOPUCTOB-TEOPETUKOB, IMPABONPUMEHUTENICH H
CTYJCHTOB BBISIBWJI Pa3JINYHbIE OLICHKH IPECTYIHOI'O JIETKOMBICIUS KaK HOBEJLIbI
VYronoBHoro koaekca P®. 62% yuensix, 36% mnpakrtuueckux paboTHUKOB U 59 %
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CTYJCHTOB TOJIOKUTEIILHO OTHECTUCH K 3aMEHE CAMOHAICSTHHOCTH Ha JIETKOMBICIIHE;
27% TteopetukoB, 48% mnpaBonpumenutened u 27% CTYIEHTOB C HEIOBEpHUEM
BOCHPHUHSUIM 3TY 3aKOHOJATENbHYIO HOBely; /% yuenbnix, 13% mnpaktukoB u 14%
CTYJICHTOB 3aTpYyJHUJIUCh OTBETUTb Ha Bompoc, 3% SKCHeproB U3 4HCIA
podeccopcKo-TPenoaaBaTebCcKkoro coctaBa u 3% mnpaBonpUMEHUTENECH yKa3aiu,
YTO HUKAKOTO 3HAYEHHUS JaHHAs 3aMeHa MOHATUIHOTO arapaTa He UMEET.

[lo mHeHHIO &nUCcepTaHTa, 3aMeHa TepPMHUHA «CaAMOHAJCSIHHOCTH» Ha TEPMHUH
«JIETKOMBICJIE» B 3aKOHOJIATEJILHOW Je(PUHUIIMU BHUIA HEOCTOPOKHOM (DOPMBI BUHBI —
ATO 3aKOHOJATENbHBIA TOHCK HaumboJiee aJeKBAaTHOTO OTPAKEHHUS ICUXHYECKOTrO
OTHOILIEHHUS JIMIa K CBOEMY OOILECTBEHHO ONACHOMY JAESIHUIO M €ro MOCJEICTBUAM,
KOTOpPBIM Ha CErOJHSIIHMNA JIeHb HeNb3s MpPHU3HATh 3aBEPILICHHBIM, ITOCKOJIbKY
UCIIOJIb3yeMas 3aKOHO/IaTeIeM TEPMUHOJIOTHS HE YUUTHIBAET TOTO, YTO OCOOEHHOCTH
NICUXUKH YEJIOBEKa CTOJIb MHOTOTPAaHHBI, YTO MM TECHO B IIPOKPYCTOBOM JIOXKE»
3aKOoHOJIAaTeIbHOU MOAeNH 4. 2 cT. 26 YK P®. Ilcuxudeckoe oTHOIIIEHHE BUHOBHOTO
K OOLIECTBEHHO ONAacCHbIM TNOCIEACTBUSAM, JIEUCTBYIOIIET0O CaMOHAAESIHHO, H
NICUXWYECKOE OTHOLIEHHE K OHBIM JEHCTBYIOIIETO IO JIETKOMBICTUIO HE MOTYT
IPECTABIATh TOXIECTBO BBHUY Pa3INYHOIO STUMOJIOTUYECKOTO 3HAYCHHS JTaHHBIX
MOHSITHI U OTPAXKCHUS UMHU Pa3HBIX ACTIEKTOB IICUXHUKH YEJIOBEKa.

B wtore aBTOp MNPUXOIUT K 3aKIIOYEHUIO O TOM, YTO 3aKOHOJATENIbHAs
TPaKTOBKA BHUJOB HEOCTOPOKHOCTH HE OTpakaeT OCOOEHHOCTEH ICUXHYECKOTro
OTHOUICHUSI CyObEeKTa K JESIHHI0 W €ro MOCIEACTBUSM B MOMEHT COBEpILCHUS
npectymiieHus. B cBa3n ¢ 9TUM  mpexacTaBiseTcs  1esecoo0pasHbIM - Ha
3aKOHO/ATEIbHOM YPOBHE 3aKpEIUTh JIeJICHNE HEOCTOPOKHOU (POpPMBI BUHBI HA TPH
BUJIA. JIETKOMBICIIUE, CAMOHAJIETHHOCTh U HEOPEIKHOCTb, UTO OYyJET COOTBETCTBOBATH
WHTEpecaM TMPAKTUKU MPABONPUMEHEHUS, a TaKxke NpUHIHUMNY auddepeHnmnaniu
YTOJIOBHOM OTBETCTBEHHOCTH M MHIUBUIYaJN3allMU YTOJIOBHOTO HAKa3aHMUSI.

ABTOpPOM TpPEIIOKEHBl HOBBIE Ae(PUHULIMN TPECTYMHOTO JIETKOMBICIHHUS U
CaMOHAJICTHHOCTH KaK CaMOCTOSTEIbHBIX BII0B HEOCTOPOXKHOM (POPMBI BUHBI.
[IpecTymieHne TpU3HAETCA COBEPUIEHHBIM IO JIETKOMBICIUIO, €CHH  JIULO
IPEABUAEIO MOTEHLUUAIBHYIO BO3MOKHOCTh HACTYIUJIEHHUS OOIIECTBEHHO OIMACHBIX
MOCICACTBHI CBOMX jeiicTBuid (Oe3medcTBUA), HO 0€3 JOCTATOYHBIX K TOMY
OCHOBAHHI PacCUUTHIBANIO, C YUYETOM KOHKPETHBIX 00CTOSTEIHCTB, HE 3aBUCSIINX OT
HEro, Ha X HEHACTYIUJICHUE.

[IpecTymienne mpU3HAETCS COBEPUICHHBIM TI0 CAMOHAJESHHOCTH, €CIIHA JIUIO
IOpeaBUICIIO aOCTPAKTHYI0 BO3MOXKHOCTh HACTYIJICHHS] OOILIECTBEHHO OIACHBIX
MOCJIECTBHI CBOUX JeWcTBUN (Oe3meiCTBHsI), HO 0€3 IOCTAaTOYHBIX K TOMY
OCHOBaHUI ObUIO YBEPEHO B MX IPEIOTBPALICHUH C MMOMOUIbIO CBOMX COOCTBEHHBIX
BO3MOKHOCTEM.

JlanHble BUABI BUHBI IIEI€COO0PA3HO paccMaTpUBaTh C MO3UIUHU TICUXOJIOTO-
OLICHOYHOW KOHLEINIMWU BHHBI, COIJIACHO KOTOPOM HEOCTOPOKHOCTH — OTO
MHTEJUIEKTYaJIbHO-BOJIEBOE OTHOUIEHUE JIMIA K CBOEMY OOILECTBEHHO ONAacHOMY
JeSTHUIO U €rO MOCIIEJCTBUAM, BRIPAKEHHOE B BHJIC JIETKOMBICIINS, CAMOHA/IETHHOCTH
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U HEOPEKHOCTH, TpeOyrollee OICHKH CYIOM pa3IMYHBIX OOCTOSTEIhCTB /€A,
JUYHOCTH BUHOBHOTO U €r0 UHIUBUIYAIbHBIX OCOOCHHOCTEH.

B kauecTBe KpHUTEpPUEB pa3rpaHUYCHUsSI JIETKOMBICIHS M CaMOHAJICSTHHOCTH
MPEJIOKEHBl UX WHTEIUICKTyaJbHbIE M BOJIEBbIC MpU3HAKU. Pa3znnuns yka3zaHHBIX
BUJIOB BHUHBI [0 MHTEIUIEKTYAIBHOMY JJIEMEHTY 3aKJIIOYalOTCS B XapaKTepe
BO3MOKHOCTH NPEABUICHUS MPECTYNHBIX MOCIEACTBUN: MPH JIETKOMBICIHH JHULO
IPEABUANT TMOTEHIUAIbHYI0 BO3MOXKHOCTh HACTYIUIEHHS OOIIECTBEHHO OIACHBIX
MOCJICJICTBUMA, a TMpU CAMOHAJESIHHOCTH — abOcTpakTHylo. IlpenBuaenue
NOTEHUNUAIBHOW BO3MOXHOCTM O3HAYaeT TMPEIBUACHUE JUIOM BO3MOXXHOCTH
HACTYIUIEHUS OOIIECTBEHHO OIMACHBIX MOCIEACTBUN B KOHKPETHOM, CIOKHBIICHUCS
CUTyaIlMH, KOrja 00CTOSATEIhCTBA, HA KOTOPHIE OHO BO3JIATAET HANIECKIY, OKAKYTCS
HECIIOCOOHBIMH  TPEOTBPATUTh MPECTyHHBIA  pe3ynbTar. [lpeaBunenue ke
a0CTpPaKTHOW BO3MOXKHOCTH 3aKJIIOYAETCS B MPEABUICHUU TUMUYHBIX MOCIEICTBUH,
KOTOpBbIE, 10 MHEHUKD BUHOBHOT'O, HE MOTYT HACTYIIUTh B JJAHHOU CUTyallUu B CUILY
TOr0, 4TO OH HANpPaBHUT CBOU BOJIEBBIC YCWIIMS Ha WX MpenorBpaumieHue. MHpiMu
CJIOBaMH, MOTEHIMaIbHAsA U a0CTpaKTHAs BO3MOXKHOCTU — ATO Pa3JIMUHbIE MOHSITHUS C
TOYKH 3PEHUS ICUXUYECKOTO OTHOIIEHHSI BAHOBHOTO K COJIESTHHOMY.

OCHOBHOE OTIMYME JIETKOMBICIUS OT CaMOHAJEIHHOCTH KPOETCA B BOJIEBOM
sneMeHTe. BoJIeBOIl 3JIEMEHT JETKOMBICIHS COCTABIET pacyueT JMLA C YYETOM
peaNbHBIX OOCTOSTEIBCTB, HE 3aBUCALIUX OT €ro JACUCTBUH U BO3MOXKHOCTEM
(ocobeHHOCTH OOCTAaHOBKM, JCHCTBUS JPYIHX JIMI[, CBOWCTBA MEXaHU3MOB), Ha
HEHACTYIUICHHE MPECTYMHOTO pe3yJibrata. BoneBOW KOMIIOHEHT CaMOHAJESHHOCTHU
BBIPAKACTCSI B YBEPEHHOCTH JIMIIa COOCTBEHHBIMH CHiIaMH (CHJIa, IOBKOCTh, HABBIKH,
YMEHHUS) MPEIOTBPATHTh OOIIIECTBEHHO OMACHBIC TTOCIIEICTBHSI.

B Ttpersem mnaparpade «Omepanuuenue npecmynHoco J1e2KOMbICIUL U
CAMOHAOESAHHOCIU OM CMENCHLIX UHCMUMYMO8 Y20Jl08HO20 NPABA’. KOCBEHHO20
YMBICIIA, NPeCMYNHOU HeOPEeHCHOCIU U HeBUHOB8HO20 npudunenus epeda (u. 2 cm. 28
VK P®)» onpeneneHbl KPUTEPUH OTTPAHUYCHUS YKA3aHHBIX BUIOB HEOCTOPOKHOCTH
OT KOCBEHHOTO YMBICJIa, MPECTYMHONW HEOPEKHOCTH UM HEBHUHOBHOTO MPUYUHEHHUS
Bpeaa, 00YCIOBIEHHOTO YKCTPEMAJIbHBIMU YCIOBUSIMU WUJIM HEPBHO-TICUXHUYECKUMHU
neperpy3Kamu.

[ToguepkHyTO, 4YTO € TMO3UUUMKA KOMIUIEKCHOTO ICHUXOJIOTO-OLIEHOYHOI'O
M0/IX0/1a BO3MOKHO YCTaHOBJICHHE B TIOJIHOM Mepe 0COOEHHOCTEN MHTEIIEKTYyaIbHO-
BOJIEBOI'O OTHOILUEHHUSI BHUHOBHOTO K COACSHHOMY W OKOHYATENIbHBIM BBIBOZ O
BUHOBHOM WJIM HEBUHOBHOM IPUYMHEHUH BPEA.

OTnuumne JIETKOMBICIHUS U CaMOHAJIEIHHOCTH OT KOCBEHHOTO YMbICIA TI0
VHTEJUICKTYaJIbHOMY 3JIEMEHTY COCTOUT B XapaKTepe BO3MOXXHOCTU NPEABUICHUS
OOIIIECTBEHHO OMNMACHBIX MOCienCcTBUMA. [Ipyu JerkomMpicIuu U caMOHAACSTHHOCTH JIUIIO
OCO3HAaeT OOIIECTBEHHO OMNACHBIM  XapakTep CBOETr0 JEsSHMs, MPEABUIUT
MNOTEHIUAIBHYI0 BO3MOKHOCTh HACTYIUUIEHUS OOLIECTBEHHO OMACHBIX MOCIEICTBUI
IpU JIETKOMBICIMU U aOCTPAaKTHYIO — MpU CaMOHAJESIHHOCTH. B oTiauuue oOT
YKa3aHHBIX BHUJIOB HEOCTOPOKHOCTH, HWHTEIUICKTYaJbHbII MOMEHT KOCBEHHOIO

21



yMBICIIA  COCTAaBJIAET  IPEABHUJICHHME  PEAJbHOM  BO3MOXXHOCTHM  HACTYIUICHUS
IIPECTYIIHOTO PE3YJIbTATA.

Pa3nuuns no BOJIEBOMY MOMEHTY MEXIY JAHHBIMU BHUJIAMH BUHBI — B CTEIICHH
YBEPEHHOCTH BHHOBHOI'O B IPEAOTBPAILCHUU IPECTYNIHOIO pe3yJbTara U B
OCHOBAHHUAX, HA KOTOpbIE OH paccuuTbiBacT. OOHUM W3 MPOSBIECHUN BOJEBOTO
AJIeMEHTa KOCBEHHOT'O yMbICIA SIBJISIETCS pacyeT «Ha aBOCh», Ha OOCTOSITENHCTBA,
KOTOpbIE HE CYIIECTBYIOT B JIEHCTBUTEIBHOCTH. BOJEBOW MOMEHT JIETKOMBICIIHS
3aKJII0YAETCSl B pacueTe Ha HEHACTYIUIEHHE OOIIECTBEHHO OMACHBIX IOCJEACTBHM,
MIOCKOJIbKY JIMII0O HE COBEPINAET KAKUX-THUOO aKTUBHBIX JNEHCTBUM, a PACCUUTHIBACT
Ha BHEIIHUE (GakTopbl (0COOEHHOCTH OOCTAHOBKH, JACHCTBUSA APYTHUX JIMI[ U T.I.).
BosieBoli kputTepuil CaMOHAAECSHHOCTHM COCTABJISCT YBEPEHHOCTh BUHOBHOIO B
OpeJOTBpPAlICHUH COOCTBEHHBIMU CHJIAMU HACTYIUIEHHsSI OOIIECTBEHHO OIACHBIX
nocneAcTBUd. [Ipn JIErKOMBICIMM W CAMOHANESIHHOCTM BHHOBHBIM IIOJIATaeTCsl Ha
peanbHble 00CTOATENBCTBA, @ IPH KOCBEHHOM YMBICJIE — HA HECYILECTBYIOLIHE.

B »toM maparpade yaeneHO BHHMaHHWE COOTHOIICHHMIO JIETKOMBICIIHS,
CaMOHAJICTHHOCTH ¥ HEBUHOBHOTO NpuuuHeHus Bpeaa (4.2 cr. 28 YK PO).

OTMeEUYeHO, YTO Ha MPAKTHKE JIOIYCKAETCS CMEIIEHUE BHJIOB HEOCTOPOKHOMN
(¢bopMbl BUHBI M HEBMHOBHOI'O NPUYMHEHHUSA BpPEAd, TAKKE BO3MOXKHBI CUTYaIlUH,
KOT'J1a BUJI ciiydasi, mpeaycMoTpeHHbii 4.2 ¢1.28 YK PO, ommnboyHo paciieHuBaercs
KaK  MpecTymHOe  JIETKOMbICIME  JHUOO  ONUChIBAETCS  4epe3  IMOHATHE
«CaMOHAJESIHHOCTH». Kpome TOro, mNpaBONPUMEHUTENN B IPOLECCYaATbHBIX
NOKyMEHTaX HE BCerJa  YKa3blBalOT [NPHUYMHY  HAXOXACHUS  JIMLA B
NCUXO(pU3UOJIOTMYECKOM  COCTOSIHUM, HE COOTBETCTBYIOIIEM €ro  HEpPBHO-
INCUXUYECKUM meperpy3kaMm. C Lenpl0 IMpPEeoJOoIeHUs YKa3aHHBIX IPAKTHYECKUX
OIMOOK aBTOPOM MPEJIOKEHb KPUTEPUHM pa3rpaHUdYCHHs] JaHHBIX YTOJIOBHO-
IIPAaBOBBIX ~ MHCTUTYTOB —  HHTEJUIEKTYaJIbHbIE W BOJIEBBIE  NPU3HAKHU.
NHTenmnekTyabHblil 2JIEMEHT HEBUHOBHOTO NPUYUHEHUS BPEAA, B OTIIMYAE OT OHOTO
JETKOMBICIIUS M CAMOHAJESHHOCTH, XapaKTEPU3yeTCsd NPEABUICHHUEM pEaJbHOU
BO3MOXHOCTH HACTYIUICHUs npectynHoro pesynbrata (I.B. Bepuna).

Cneunduka BOJEBOTrO AJIEMEHTa COCTOMT B TOM, YTO JIMIO HAMPABIAET CBOIO
BOJIIO Ha MPEIOTBPAILECHUE YKA3aHHBIX IOCIEACTBHM, JISI OTOTO Y HETO MUMEKOTCS
JOCTaTOYHbIC OCHOBaHMs (CWJa, JIOBKOCTh, JEHCTBUS JPYIMX JIMI, KadyeCTBO
000py/I0BaHHUs) B HOPMaJIbHBIX, CTAHIAPTHBIX YCIOBHSX, HO BBUIY HECOOTBETCTBHS
ero ncuxo(u3noJOTUYECKUX KAaYeCTB TPEOOBAHUSAM SKCTPEMAJIbHBIX YCIOBUN HIIU
HEPBHO-TICUXMYECKUX  MEPEerpy30K OHO  OKa3bIBAe€TCS  HECIOCOOHBIM  HX
IPEIOTBPATUTh.

B uerBepTOM maparpade «/Ipobremuvle acnekmsl NPecmynHo2o i1e2KOMbICIIUSL
8 npasonpumeneHuu» MpoaHAIN3UPOBaHbl BCTPEUAIOIIUECS B Cy1€OHO-CIIEICTBEHHON
MIPaKTUKE OLIMOKHA NMPU YCTAHOBJIEHHH M ONMMCAHUM BUJOB HEOCTOPOKHOM (DOpPMBI
BUHBI U CJ€JIaH BBIBOJ O HAJNUYHMU MPOOJIEMBbI peaju3alyd B IPaBOIMPUMEHEHUU
3aKOHO/IATEIBHOTO MOHITHS IETKOMBICIIHSA KaK BH1a HEOCTOPOXKHON (hOPMBI BUHBI.

BoIiBI€HA TEHAECHIMS HMCIOJIB30BAHUS TNPAKTUKAMU PA3IUYHBIX MOAXOAOB K
YCTAHOBJICHHIO M  OIMCAHUIO IPECTYNHOIO JIETKOMBICIHMS W NPECTYITHOU
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HEOPEKHOCTH. XapaKTEPUCTHUKA MPECTYMHOW HEOPEKHOCTH B MPHUTOBOPAX CYJO0B B
OOJBIIMHCTBE CIIy4aeB COOTBETCTBYET MONOKEHHIM 4.3 cT. 26 YK PO.

HamnpoTus, npectynHoe JIETKOMBICIE PaOOTHUKHU CYJIEOHBIX M CIIEICTBEHHBIX
OpPraHoOB OIMKCHIBAIOT TOJBKO UY€pPe3 MHTEIUICKTYadbHbIA UM BOJIEBOU KpUTEPUI JTHOO
4yepe3 Mpu3HaKku, He ykazaHHble B 4.2 cT. 26 YK P®. DT0, B CBOIO oOuepens,
CBUJIETEIBCTBYET O TOM, YTO MPABOINPUMEHUTEIU MCTBITHIBAIOT 3aTPYIHEHUS TPU
ONpeJeICHUN 3aKOHOJATENbHO 3aKPEIUICHHBIX HWHTEIJIEKTYalbHBIX M  BOJEBBIX
PU3HAKOB MPECTYTHOTO JIETKOMBICIIHA.

Oco0oro BHUMaHHUsl, 110 MHEHHUIO aBTOPA, 3aCIy>KUBAIOT IPUMEPHI U3 MPAKTUKU
IMPUMEHEHUSI YTOJIOBHOTO 3aKOHA, B KOTOPBIX MPECTYMHOE JIETKOMBICIUE PACKPBITO
0e3 BKIIOYEHHS B €ro Ccojep)kaHhe IMPU3HAKa CaMOHAJCSIHHOCTH, a TaKkKe
IPUTOBOPHI, TJI€ BUJ HEOCTOPOKHOCTH MPEICTABIEH MOHATUEM «CAMOHAIESIHHOCTBY.

B pesynbrare ucciieloBaHUS AMCCEPTAHT MNPUXOAUT K BBIBOJAY O TOM, 4YTO
MpPU3HAHUE JIETKOMBICIUSA M CAMOHAJICSTHHOCTU CAMOCTOSITEIbHBIMU BUJAMU BUHBI,
BBUJY OTpPaXEHUS JIaHHBIMM TIOHSATHUSAMHM PAa3HbIX AacCHEKTOB ICUXUYECKOTO
OTHOILICHUS JUIA K COJCSIHHOMY, OTBEYaeT HHTEpecaM IMPaBONPUMEHUTEIHHOMN
MPaKTUKHU.

B narom mnaparpade «OcobeHnHocmu — peciameHmayuu  npecmynHozo
JIE2KOMBICIUSL 8 3aAPYOEHCHOM Y20JI08HOM 3AKOHOOAmelbCmee» OTMEYaeTcs, 4To
MOHSTHE <«JIETKOMBICIIME» B YTrOJOBHBIX 3aKOHaxX 3apyOeXHBIX CTpaH MMEET CBOIO
crienudukKy.

B yronosHom 3akoHonarenbcTBe ABctpuH, Januu, Kopeu, [Tonsmum nu @panuun
TEPMUH «IIPECTYMHOE JIErKOMBICIME» HE Hamen OoTpaxkeHus. B repManckom
YIOJIOBHOM 3aKOHOJATENIbCTBE JIETKOMBICIME B 3HAYEHUM BHJIA HEOCTOPOKHOMU
(GbopMBI BUHBI YKa3aHO B HEKOTOPBIX cTaThsix OcoOOCHHOM YacTH, HO ero AeHUHUITUS B
3aKoHe oTcyTCcTBYeT (Hampumep, naparpadsr 178, 251 YK I'epmanun).

B VYronoBueix komekcax VYkpaumnbl u KaszaxcraHa JerkoMmbICiiHE U
CaMOHAQJICSTHHOCTh OOBEAMHEHBI B JE(HUHHUIINKI OJHOTO BUAA HEOCTOPOKHON (DOPMBI
BHUHBI, YTO, MO HAIIEMy MHEHHUIO, HE YUYHUTHIBACT DPA3IUYHON STUMOJOTUUYECKOM
CYIIHOCTH [IaHHBIX TOHSITUH B AacleKTe OTPaXEHUsI HUMH pa3HbIX OTTEHKOB
WMHTEJJIEKTYalIbHO-BOJIEBOTO  OTHOIIEHUSI BHUHOBHOTO K COJIEIHHOMY. ABTOp
nonaraet, uro YK Vkpaunsl u Ka3zaxcrana 3akperuisitoT He camblii ONTHUMAaJIbHBIH
crnoco0  periiaMeHTallMk  BHUJIOB  MPECTYNHOM  HEOCTOPOXKHOCTH,  HEIAapOM
3aKOHOJIATENH pAJla APYTUX CTpaH HE BOCTIPUHSIIN ATY UIEIO.

B yronoBHbix 3akoHax M3pauns, DcTtonuu, bemopyccun IerkoMbICINE UMEET
3HAUYEHHE CAMOCTOSITEIIBHOTO BU/Ia HEOCTOPOKHOM (POPMBI BUHBI, U B €r0 JeOUHUIINH
OTCYTCTBYET TIOHSITUE «CAMOHAJESHHOCTH», B YTOJOBHOM 3aKOHOJATEIbCTBE
Apmenun, AsepOaitmkana, Keiprei3crana BUJ HEOCTOPOXKHOCTH TPEJCTaBICH Kak
CaMOHAJICIHHOCTh 0€3 BKJIIOYEHHUS B €0 OINpEJeiIeHUE TepMHUHA «Ierkombicaue». 1o
HallleMy MHEHHWIO, JaHHbIA MOJIXOJ K perjaMeHTalluud JIETKOMBICIUS U
CaMOHAJICIHHOCTH CBHUJCTENBCTBYET O NPU3HAHUU 3aKOHOJATENSIMH YKa3aHHBIX
rOCyJIapCTB 3TUX MOHSATHUNA CAMOCTOSITEIBHBIMU MO 3THUMOJIOTHYECKOMY 3HAYEHUIO U
WHTEJJIEKTYaJIbHO-BOJIEBOMY OTHOIIIEHUIO BUHOBHOTO K COJICSTHHOMY.
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Tperbst raaBa auccepraumu «Hexomopwvlie npobiemvl KOHCMPYUPOBAHUSL
V20I08HO-NPABOBLIX HOPM, OughghepeHyuayuu y20108HOU OMEEMCMEEHHOCIU U
UHOUBUOYANU3AYUU Y20JI0BHO20 HAKA3AHUSL 3A HEOCHOPOJCHbIE NPeCmyNnieHUs»
COCTOUT U3 JIBYX Maparpados.

B nepBom maparpade «Hexomopwie acnekmvl — 3aKOHOOAMENbHO2O
pe2yiuposanus  NPeCmynHo20  HEOCHMOPON’CHO20  NOBEOeHUs»  AHATU3UPYIOTCS
IUCKYyCCUOHHBIE TosioxkeHus: OcobeHHol yacTh YTrosioBHOTrO Kojekca PD B acriekre
3aKOHOJIATEILHOM periiaMeHTaluK BUI0B HEOCTOPOKHOU (POPMBI BUHBI.

[Tokazano orcyrcTBue B3aumocBszu Oomieit 1 OcobeHHOM yacTei POCCUIICKOTOo
YTOJIOBHOTO 3aKOHAa MpPH KOHCTPYMPOBAHUM JUCIIO3UIMHA HEKOTOPBIX COCTABOB
HEOCTOPOKHBIX MTPECTYILICHUHN.

B pabore kpuTuyeckd OIIEHMBAETCS TO, YTO 3aKOHOJATENIb OMUCHIBACT
CyOBEKTHBHYIO CTOPOHY PsiZia COCTAaBOB MPECTYIUICHU BOMIPEKH MOJIOKEHUSIM CT. 26
YK PO.

JluccepTaHT MOIAEPKUBAET MACKD O LEJIECO0Opa3sHOCTH  HMCKIHOYEHUS
MPECTYNHON HEOPEKHOCTH U3 CYOBEKTUBHOW CTOPOHBI MPECTYIJICHUH, YKa3aHHbBIX B
cr. 121 n u.2 cr. 122 YK P® (M./. llapropoxackuii, B.1. 3y0koBa), OCKOJIBKY
BUHOBHBIM 3HAaeT O HAIM4YMU y Hero BeHepuueckoro (mam BUY) 3aboneBanus, u,
CTaJ0 OBbITh, MPEIBUIUT BO3MOXHOCTh HACTYIUICHUS OOLIECTBEHHO OIACHBIX
HOCICACTBHI cBouX JeicTBuii (Oe3mericTBus). st BocmosiHeHHsT 0003HAYCHHOTO
npo6ena, ¢ y4eTOM KOHLENTYalbHOTO MOIX0/1a O BBIJICJICHUU TPEX CaMOCTOSTENbHBIX
BUJIOB HEOCTOPOKHOCTH, TIPEIJIOKEHO B 3aKOHOJATEIbHBIX Mopensx cT.121,
4.2 ¢1.122 YK P® ykazath Ha Bce BO3MOXHBIE aCIIEKThI HHTEJUIEKTYaJIbHO-BOJIEBOTO
OTHOILIEHUS] BUHOBHOTO K COJIESIHHOMY, COOTBETCTBEHHO, U BHUJIbl BUHBI. KOCBEHHBII
YMBICEJ, JIETKOMBICIINE U CAMOHA/IESTHHOCTD.

Onnako aBTOp HE pa3fesieT TEOPETUUECKUE BO33PEHUSI B YACTU UCKITIOUCHHUS
HEOPEIKHOCTH U3 CYOBEKTUBHON COCTABIISIFOIICH MPECTYIICHUS, TPEIYCMOTPEHHOTO
4.l ct. 124 YK PO (B.U. Tkauenko). B 000cHOBaHMM JTaHHOI'O BBIBOJA IPUBEICHBI
COOTBETCTBYIOIIME MPUMEPHI U3 CYJIOHON MPAKTUKU U BBICKA3aHO MPEJIOKEHUE 00
yTouHeHun aucnosuuuu 4.1 cr. 124 YK P®, nyrem ykazaHuss Ha BO3MOXHOCTb
COBEPILECHUS HEOKa3aHUs MOMOIIM 00JIBHOMY IO JETKOMBICINIO, CAMOHAAESIHHOCTH U
HeOpesxxHocTH. [Ipu Takom perieHnu Borpoca B KOHCTpykiuu 4.1 cr. 124 VK PO,
CyOBEKTHBHOM CTOPOHE aHANM3UPYEMOTO JICSIHUS COXpaHUTCS IpecTyIHas
HEOPE)KHOCTD.

B pa6ote yneneno Buumanue denepanpHomy 3akoHy ot 13.02.2009 r. Ne 20
«O BHeceHUHU U3MeHeHu B cT. 264 YromoBHoro kojaekca Poccuiickort @eneparium».

CoxpaHeHHe YyroJIOBHOW OTBETCTBEHHOCTH 3a HEOKa3aHHUE TTOMOIIU O0JbHOMY,
€CJIM 3TO TMOBJIEKJIO MO HEOCTOPONKHOCTH IMPUUYMHEHHUE BpeAa 30POBBI0 CpPEIHEM
msokectn (4.1 cr. 124 VK P®) u HemaBHee YXKECTOUCHHE YrOJIOBHOM
OTBETCTBEHHOCTH 3a HApyLICHHWE MPaBUJl JIOPOKHOTO [IBXKEHUSI B COCTOSHUU
OTbSTHEHUSI OOYCIOBWIJIO TPEAJIOKEHUE O KPUMHUHAIHM3AIMN MPUYHMHCHUS CPEIHEH
TSOKECTH Bpelia 370pOBbI0 MOTEPIEBIIETO JIMIIOM, YIPABJISIONIMM TPAHCIOPTHBIM
CPEJICTBOM KaK B COCTOSIHHM OIbSIHEHUs, TaKk U 0e3 TakoBoro (mpoekt 4.1 u 2 cT. 264
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YK P®). JlanHO¢ HOBOBBEACHHE NPUIACT JIOTHYECKYIO 3aBEPIICHHOCTh HOBOM
penaknuu cr. 264 YK P® wu Oynmer cmocoOCTBOBaTh JOCTIDKCHHIO —IETTH
BOCCTaHOBJICHHSI COIMAJILHOM CTIPaBEIJINBOCTH.

Bropoii maparpad «OmoenvHvlie 6onpocvl Oupgepenyuayuu y2o108HOU
OMBEMCMBEHHOCMU U UHOUBUOYATUZAYUU V2OJI08HO20 HAKAZAHUS 34 HEOCTOPOICHbLE
npecmynieHus» TOCBSAIICH UCCIICTOBAHUIO IPOOJIEMHBIX aclieKTOB qudpepeHInanmm
YTOJIOBHOM OTBETCTBEHHOCTH W WHAWBUyaJIU3allMU YTOJIOBHOTO HaKazaHUs 3a
HEOCTOPOKHBIE MTPECTYIIIICHUS.

Cucremublii aHanu3 caHkuuii crateii OcoOenHoii yactu YK P® nossoiser
clenaTh BBIBOJ O TOM, YTO 3aKOHOJATENIb IPH YCTAHOBJICHUW BHUIOB M Pa3MEpPOB
HaKa3aHWN 3a HEOCTOPOXKHBIC ACSHUS HE BCErJa YYUTHIBACT CIEIU(UKY daHHOMN
KaTeropuu npectyrmieHnii. IToka paHo roBoputh 0 mpeoOiiajaHuy albTEPHATHBHBIX
CaHKIIMA B CHCTEME HaKa3aHWH 3a HEOCTOPOXKHBIC TMPECTYIUICHHS, XOTS
OTIpe/ICTICHHBIN, TIOJIOKUTEIBHBIN Mar B ’TOM HAIPaBJICHUH MPEATPUHST BBEICHUEM
B JICHICTBYE HAKAa3aHUS B BUJIC OTPAaHUYEHUS CBOOOIBI.

JlaHHBIA BUJ HaKa3aHWs, 10 MHEHHUIO aBTOPA, MO3BOJHUT CO31aTh PEATbHYIO
aNbTEPHATUBY JIMIIEHUIO CBOOOJBI, OCOOEHHO B CTaThsX, CAHKIHMH KOTOPBIX
IIPEJICTABIICHBI IBYMSI OCHOBHBIMU aJIbTEPHATHBHBIMHM HAKA3aHUSAMHU — OTPAHHYCHUEM
cBOOOBI U JIMIICHHEM CBOOOBI Ha ompezeneHHblii cpok (4.2 cr. 118, cr. 109, 4.2
cT. 268 YK P®), a takke B cratbsix Ocobennoit yactu YK P®, rae Hapsaay ¢ OHbIMH
B KQYECTBE aJIbTEPHATUBHOI'O OCHOBHOT'O HaKa3aHMs MPEAYCMOTPEH HEJACHCTBYIOIIMIA
Bu1 HakazaHus — apect (4.1 cT. 263, 4.1 c1. 264, 4.1 cr. 268, 4.1 c1.269, cT. 284 YK
P®).

OpnHako JMaHHAs HOBAIMS IMOJHOCTBIO HE PEIINUT CYIISCTBYIOIICH MpPOOIEMBI,
n00  CaHKIMM  3HAYUTEJIBHOM  YacTH  HEOCTOPOXHBIX  NIPECTYIUICHHUH  —
oe3asbrepHatuBHbl (4.2 cr. 124, 4.2 c1.143, 4.2, 3 cr.215, 4.2 cr. 215.1, 4.2,3
cr. 216, 1.2 ct. 217, ct. 218, u.2,3 cT. 219, u.2,3 ct. 263, 4.2,4,6 c1. 264, 1.2,3 CT.
267, 1.3 cT. 268, 4u.2,3 cT. 269, u.2,3 cT. 293, u. 2,3 cT1. 342, 4.2,3 cT1. 349, 4.2,3 cT.
350, ct. 351, cr. 352 YK P®), envHCTBEHHBIM BUJ OCHOBHOIO B HUX HaKa3aHUsI —
JUIICHUE CBOOOABI. ODTOT TOAXOJM 3aKOHOJATENSI W CIIOXKUBINASCS CUTYarus
CYIIIECTBCHHO OTPaHUYHUBAIOT TIPEICIIBI nuddepeHuanuu yYTOJIOBHOU
OTBETCTBEHHOCTH W HWHIWBHUAYyaJIW3allMd HAaKa3aHUs 3a YKa3aHHBIC MPECTYIUICHUS.
Takoe mojokxeHue HeBEPHO, OHO HE OTBEUYAET U MOTPEOHOCTAM MpakTUKU. OO FTOM
CBHJICTCIILCTBYIOT  CJeAylolue JgaHHble. Hampumep, palloHHBIMH  CyaamMu
[Tenzenckoit o6mactu B 2008 r. no ct. 264 YK P® ocyxneno 157 yenosek. M3 Hux
51 denoBeK MPUTOBOPEH K JHUIICHUIO CBOOOIBI, OAMH — K 00s3aTelIbHBIM padoTam,
OMMH — K mTpady Mo mpaBuiIaM Ha3HaueHUs OoJjiee MATKOro HaKa3aHUs, YeM
IPeAYCMOTPEHO 3a JaHHoe TpectyiuieHue, 104 ocyXJIeHHBIX IIPUTOBOPEHBI K
JUIICHUIO CBOOOABI ¢ mpumeHeHueM cT. /3 YK P®. B 2009 r. anamoruuynbie
MOKAa3aTeNd BRITJISACIN Tak: Bcero mo cT. 264 YK P® ocyxaeno 225 genosek, 55
OCYXJICHHBIX MPUTOBOPEHBI K JUIICHUIO CBOOOIBI, TBOE — K 00s3aTEIHHBIM paboTaM.
U, uto camoe mpumeuarenbHoe, 168 nuiiaMm Ha3HAYeHO HAKa3aHUE ¢ MPUMEHEHHEM
WHCTUTYTA YCIOBHOTO OCYKJICHUSI.
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[IpuBenennass craTMCTMKa TIOKa3blBaeT, 4YTO HA TPAKTHUKE CaMOu
pacpoCTpaHEHHOW MEpOU yTOJOBHO-TIPABOBOTO pPEarupOBaHMsI HA HEOCTOPOXKHBIC
NPECTYIUICHUS SBISICTCS JIMIICHHE CBOOOBI C MPUMEHEHUEM HHCTHTYTAa YCJIOBHOTO
OCYXJCHUS. ITO 00YCIIOBJICHO, 110 BCEH BUIUMOCTH, HECOITOCTABUMOCTBIO M3JTHIITHEH
CTPOTOCTH CaHKIIMH U CTETICHH OOIIECTBEHHOW OIACHOCTH MPECTYIUICHHs. B cBs3M ¢
TUM CTAHOBUTCS OYEBUAHOW HEOOXOJUMOCTh COBEPILIECHCTBOBAHMS YTOJIOBHO-
IPABOBBIX CAHKIMK 3a MPECTYIUICHHS, COBEPUICHHBIE C HEOCTOPOXKHOU (HopMoii
BUHBI. llenecooOpa3HbIM MpeACTaBISIETCS 3aKpenuTh B  CaHKIMSAX  CTaTei,
pelyCMaTPUBAIOIIMX OTBETCTBEHHOCTh 3a HEOCTOPOKHBIC JEsHUS, B KauyecTBE
aJIbTEPHATUBHBIX JIMIIICHUIO CBOOOJBI «paboTaroIue» BUbI HaKa3zaHHWM. 1mTpad,
oOs3aTeNnbHBIE PabOTHI, HCIpPABUTENbHbIE pPaOOThI W OTpaHWYEHHE CBOOOJIL. B
YaCTHOCTH, MPEJIOKEHO MMEPEBECTU B Pa3psijl AIbTEPHATUBHBIX CAaHKIMIO 4.2 cT. 122,
a TaKXe JONOJHHUTh WHBIMA aJbTEPHATHBHBIMH BHUIAMU HaKa3aHUW CaHKIIMH
cienyromux cratet Ocobdennoit yactu YK PO (u.2 cr. 121, 4.1 ct. 124, 4.1 c1. 143,
4.1, 2 ct. 264, 1.1 ct. 267).

bonbpmoe 3HaveHWe I8 WMHIWBHAyAIW3alldd YTrOJOBHOTO HaKa3aHUS 3a
HEOCTOPO’KHBIE MPECTYIICHUS UMEET TOTOJHUTEIHPHOEC HAKA3aHKWE B BUJIE JIMIICHUS
npaBa 3aHUMaTh OMPEJCICHHBIC JOKHOCTH WM 3aHUMAThCS OMPEICICHHOM
NEeSTENbHOCTBIO. AHANU3 CTATUCTUYECKUX JTAHHBIX M MaTE€pUAlOB YTOJOBHBIX €
MOKa3alJl, YTo JAHHOE HaKa3aHWE HE BBIMNOJHIET 1O KOHIA CBOEH MHCCHUM U HE
ucrnoiyib3dyercss B noyiHyto cuiny. CormacHo oruetry CyneOHOro JaemnapTaMeHTa Mpu
BepxoBaom Cyne Poccwmiickoii ®enepanmm B Ilensenckoir oOmactu, B 2007 .
palioHHbIMH cynamu [leH3eHCKOW 007acTH JIONMOJHUTETHHOE HaKa3aHue 3a
COBEpIICHUE HEOCTOPOXKHBIX TMPECTYIJIEHWA Ha3HayeHo Jmmb 94 wu3 155
ocyxJieHHbIX, B 2008 1. — 117 u3 192, a B 2009 r. — 144 u3 258. Cynpl, pemras BOIpoc
0 TPUMEHCHHWH JIOMOJHHUTEIFHOTO HaKa3aHWs, 3a4acTyl0 HE YUYWUTHIBAIOT BUJ
HEOCTOPOKHOCTH, C KOTOPBIM COBEPIIEHO MPECTYIUICHUE, YTO, TI0 HAIlIEeMy MHEHHUIO,
HE0OOCHOBAHHO, MO0 BUBI HEOCTOPOXHOW (OPMBI BUHBI PA3JTUYHBI MO CTETICHH
0OIIECTBEHHON OMACHOCTH U XapaKTEPU3YIOTCSI CAMOCTOSTEIIbHBIMU CTICTIU(UIHBIMH
WHTEJUICKTYaTbHBIMHU M BOJICBBIMHU MTPU3HAKAMHU.

B 3ak/l0ueHUM TIOIBOJIATCS WTOTH HMCCICIOBAaHUS W HW3JIAralOTCsS OCHOBHBIC

TCOPCTUUCCKNUC BBIBOIBI, q)OpMy.HI/Ipy}OTCH MMPAKTUYCCKUC PCKOMCHIAIWU IIO
COBCPIICHCTBOBAHUIO YTI'OJIOBHOI'O 3aKOHOAATCIIbCTBA.

B npuiioskeHMM TMpEACTaBICHbl IPOEKTHI OTAENIBHBIX CTAaT€ YTOJOBHOIO
kogexkca P®, ankera, paszpaboTaHHas [UIsl COLMOJIOTMYECKOTO OIpoca U ee
pEe3yJIbTaTHI.
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