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OBIIAA XAPAKTEPUCTHUKA PABOTbI

AKTyaJIbHOCTb TeMblI HccIeIoBaAHUS. Bompocst TEOpUH
JIOKa3aTeNbCTBEHHOTO0 MpaBa, M B TOM YHCIE MPOOJNEMBI CYHNIHOCTH W MPaBOBOM
IPUPOIBl NHCBMEHHBIX JOKa3aTeNbCTB, HE OCTAlOTCS 0€3 BHUMAaHHS YYCHBIX-
MPOLIECCYaJMCTOB HAa BCEM MPOTSHKEHUH PA3BUTHA POCCHMCKOW TpaKIaHCKOU
IIpoLeCcCyaIbHON HAYKH.

CrpeMHTENbHOE DPa3BUTHE TPAKAAHCKOTO 000pOTa B  COBPEMEHHBIX
COLIMAILHO-D)KOHOMUYECKUX YCJIOBUSIX TpeOyeT COBEPILIEHCTBOBAHUS IIPABOBOTO
pEryNupOBaHKs, BO3HUKAIOIUX MEXAY CYObEKTaMH TpPaXAAHCKHUX, TPYIOBBIX,
CEMEHHBIX, 3EMENbHBIX, JKOJOTHYECKHX W JpPYyrux npaBooTHomeHuil. Hemb3s He
YUUTBHIBATh M TOTO OOCTOSITENbCTBA, YTO OSTH HOBBIE IO CBOEMY COAEPIKaHHIO
IIPABOOTHOIIEHNSI TPeOYIOT COBEPIICHCTBOBAHUSA, a IOPOH M abCOIIOTHO HOBOTO
npaBoBoro oopmienus. Tak, K mpuMepy, B rpaxkIaHCKOM 000pOTe Mpeodia arouMu
SIBJSIFOTCSI MUCbMEHHBIE PopMbl. HOBBIE CYOBEKTHI MPEAIPUHUMATEIECKIUX OTHOIICHUM
— rpaxIaHe-IpeIIpUHAMATENHN 3aKII0YaloT Pa3IMdHOTO0 POAa AOTOBOPHI C APYTHMH
IOPUANYCCKIMHU U (HU3MISCKUMH JIMLAMU B MMUCBMEHHOU hopMe IS UX IOPHANYESCKON
TOYHOCTH HE TOJIBKO B CITy4asX MPsSMOTO MPEANUCaHKs 3aKOHA, HO U TI0 COOCTBEHHOMY
YCMOTPEHHIO.

PazBuTne ¥ YKpeIUICHHE WMHCTUTYTa 4YacTHOW COOCTBEHHOCTH TaKKe
nmoOyx/aeT CyObeKTOB OQOpPMISTh pPA3IUYHOTO pOJAA CHENKH, CBS3aHHBIE C
peanu3anueil npaB COOCTBEHHUKA, ITyTEM MICEMEHHOTO JOKYMEHTA.

B cemeliHOM mpaBe MOSBUICS paHee HEU3BECTHBI HMHCTUTYT OpavyHOro
KOHTPAKTa, 3aKJIF0YaeMOr0 B MUCEMEHHO (hopme.

IIpumepbl 3aKkpenyieHus B MUCBMEHHOW ()OpMe pa3NUYHBIX OTHOIICHHH B
cepe rpaxaaHCKOro 000poTa (B IIMPOKOM CMBICIE) HE MOJIAIOTCS TOYHOMY YYETY
BBUIYy HMX Oonbmioro paszHooOpasus. Ho mesmp, KoTopas Hmpu 3TOM IpecienyercH,
BIIOJIHE TOHSITHA M 00BscHHMAa. OHAa COCTOMT B TOM, YTOOBI MPUAATH OOJBIIYIO
OTIPEIeTICEHHOCT, @ B CIIy4yasx, YKa3aHHBIX B 3aKOHE, — IOPUANYECKYI0 TOYHOCTH U
MPABOBYIO CHIIY PA3JIMYHOTO POJIA CICNIKAM, COTJIAIICHHSIM, JOTOBOPaM.

B ciydae BO3HHUKHOBEHHsI MPaBOBOTO KOH(UIMKTa B cdepe TpakIaHCKOrO
000pOTa CTOPOHBI CIIOPHBIX MPABOOTHOLIEHHH BIIpaBe OOPATUTHCS B CyI VIS 3aIHUTHI
CBOMX MpaB M 3aKOHHBIX UHTEPECcOB. [JIsl TOATBEPKACHHS CBOUX MPABOBBIX MO3UIMH B
Cyd HEOOXOOMMO MPEACTaBUTH [OKA3aTeNbCTBA, IONYYEHHBIE B YCTAHOBJICHHOM
3aKOHOM IIOPSIZIKE U3 YCTAHOBJIEHHBIX B 3aKOHE HCTOYHHKOB.



TaxoBBIMH B OOJBIIMHCTBE CBOEM SIBIIIOTCS IHCEMEHHBIC JOKAa3aTENbCTBA.
BrIsBIICHHE, TPEICTABICHUE, UCTPEeOOBaHUE, UCCIICIOBAaHUE M OLCHKA HMHCHMCHHBIX
JIOKA3aTeNbCTB SIBISIFOTCS ONHOW W3 OCHOBHBIX (YHKIMH CyAa W BCEX CYOBEKTOB
mporecca, 3aMHTEPECOBAHHBIX B IIOCTAHOBJICHHH 3aKOHHOTO M O0OCHOBaHHOTO
peuIeHus 0 TPAKIAHCKOMY JIeny.

B apOurpakxHoM cyne, pa3pelIaloieM CHOpHl W3 NpeINpHHUMATEIbCKUX U
MHBIX 9KOHOMUYECKUX OTHOIICHHMI!, MHCHhMEHHBIC JOKa3aTeIbCTBA HMEIOT HauOOIIbIIee
pacupocTpaHeHHe U TNPEUMYIIECTBEHHOE 3HAYCHHE JUIl pa3pelieHus Jeia o
CYILECTBY.

B oreuectBeHHOH npoueccyansHoil Hayke nocie npunsatus [TIK PO u ATIK
P® 2002rona KOMIUIEKCHBIX U MPEIMETHBIX UCCIIEIOBAHUI 110 MPOOIEMaM CYITHOCTH
U TIPaBOBOIl MPUPONBI HMHCBMEHHBIX JIOKAa3aTeIbCTB B COBPEMECHHOM TIPaXJaHCKOM
CYyIONPOU3BOACTBE  IIOYTH  HE  MNPOBOAWIOCE.  Mexay  TeM  HU3ydeHHe
NPAaBONPUMEHHUTENBHOH  CyZeOHOH  NpPakTUKM  TOKa3bIBaeT  HEOOXOAMMOCTH
KOMIIIEKCHOTO TEOPETHYECKOTO UCCIICJOBAHMS TUCEMEHHBIX IOKA3aTeNbCTB.

Bospocmiast posib ¥ CyIIECTBEHHOE 3HAYCHUE NMUCHMEHHBIX JI0KA3aTEIbCTB B
pa3pelieHu: TPaXIAHCKUX JIeJl, UX TpaBHJIbHAS MPaBOBasl OLCHKA Ui OMpPEeiICHHs
NMpaBOBOW KBaNM(HUKAMK CHOOpPa U JCHCTBEHHOW 3alllMThl HAPYIICHHBIX MpaB
MO3BOJISIIOT ~ CUMTATh  HCCIENOBaHME MpOOIeM  NHCbMEHHBIX  JI0Ka3aTelbCTB
aKTYaJIbHBIM.

K ToMy ke B IpakTH4eCKyIO AeATeNbHOCTb TPaKAaH U OPTaHU3ALNHN IUPOKO
BHEIPSIOTCS HOBBIE TEXHOJNOTHH, B YacTHOCTH, HCIIOIb30BAaHUE JJIEKTPOHHBIX
JOKYMEHTOB, OJICKTPOHHOH IM(POBOIl MHOMIHCH, CBEJCHHI, IIONYy4aeMBIX H3
Wnrepnera u T.1. Bce 3T0 moOyxmaer y4deHBIX HCCIENOBaTh IIPABOBYIO IPUPOLY
CBEICHHMII, NMOJYYCHHBIX C IIOMOINBIO JJICKTPOHHON TEXHHKH, OOJBIIYI0 9acTh U3
KOTOPBIX IMPaBHIIbHEE CUMTATH MMMCbMEHHBIMH JI0Ka3aTeIbCTBAMH (XOTSI 9TO CYXKICHUE
JTAJIeKo He 6ECCIOpPHO).

AKTyalbHOCTb ~HCCJICIOBaHUS HPOOIEMBI IHCHMEHHBIX JIOKA3aTeNbCTB
o0ycioBieHa Takke OypHBIM pa3BUTHEM TPaXAAHCKOro 000poTa B  CBETE
MEX/YHAPOIHBIX TOPTOBEIX M 3KOHOMHYECKHX CBsI3ei, BOSHUKHOBEHHUS CIIOPOB MEXIY
CyOBeKTaMH, pa3pelleHHe KOTOPHIX HEBO3MOXHO 0€3 HCIIOIb30BAaHMS ITHCHMEHHBIX
JIOKa3aTeNbCTB.

Bce 3TO MHOATBEpXKIACT aAKTYyaIbHOCTh KOMIDIEKCHOTO — HCCIIEOBAHUS
IIMCBMEHHBIX JI0Ka3aTeIbCTB B TPAXKIAHCKOM CyJONPOU3BOJCTBE.

CymecTByroniye HeZOpabOTKM TEOPETHYECKOTO M 3aKOHOAATEIBHOTO IIIaHa
U, COOTBETCTBEHHO, HAPYIICHUS IPAKTHKU MPUMCHEHHS 3aKOHONATENBCTBA TPEOYIOT



BHECEHHSI HOBBIX TPEUIOKCHUH W PEKOMEHAAlMHd M0 mpobjeMaM MNpaBHIBHOTO
MOHMMAHHUS MUCHbMEHHBIX JOKa3aTeNnbCTB. OT 3TOro 3aBUCHUT 3P HEKTHBHOCTD CyAeOHON
3aIIUTHI HAPYIICHHBIX MPaB CyObEKTOB IPAKIAHCKUX MPABOOTHOIICHHH.

IlocnenHee necaTuiieTHe NPOLUIOTO W HAYall0 HBIHEIIHETO CTOJIETUS CTaJH
CBOEOOpa3sHBIM HTOTOM BCEr0 IPEIIIECTBYIOIIEr0 HAKOIUICHWS 3HAHUs, a Takke
HAyaJoM HOBOTO BHUTKAa HAy4YHOTO IPOrpecca, OCHOBAHHOTO Ha IE€PEOCMBICICHHH
OCHOBHBIX IIOJIO)KEHHH TEOpHM JI0Ka3aTeIbCTB B CBETE IPOBOAUMON CyaeOHO-
paBoBOM pedopmbl. BMmecTe ¢ TeM pasHooOpa3re HayuHBIX HUCCIEIOBAHUI B 00JIACTH
TEOPUM [IOKA3aTEeNIbCTB HE O3HAa4yaeT, YTO BCe €€ NpoOieMbl MOJIYYHIIH CBOE
JloctaToyHoe paspemieHne. OTnaenbHbIE BONPOCH,, M Cpeau HHUX 0003Hau€HHbIE
poOJIEMaTHKOM HACTOSILEr0 HCCIEA0BAaHMS, IO-PSKHEMY HYKAAOTca B Ooiee
riyOOKOH, CyIIEeCTBEHHOH W JeTalbHOH pa3paboTke. OTH IOJOXKEHHUS TakKe
MOATBEPKJAIOT aKTyaIbHOCTh JAaHHOTO MCCIIEIOBAHMUS.

Crenenb uccjeJ0BAHHOCTH NPodJeMsl. [IMcEMeHHbIE 10Ka3aTeNbCTBA, KaK
COCTaBHAs YacTh JIOKa3aTEIbCTBEHHOTO MPaBa, U3y4alllCh U HCCIIENOBATUCH MHOTHMU
yueHbIMU-TIporieccyanuctamu. B ux uymene: C.H. Ab6pamos, B.JI. Apcenbes, O.B.
baynun, A.T. bounep, M.A. Buxyt, I.®. I'opaeituux, M.A. I'ypsuy, ILII. I'ypees,
A.I'. laBTsH, A.A. JlaBreros, B.11. Konomsiues, A.M. Jlapun, T.A. Jlynunamsunu, U.I.
Mensenes, O.b. Mensuukosa, b.T. Matrommn, B.B. Mouanos, I'".JI. Ocokuna,
N.B. PemernukoBa, B.M. Casunkuii, T.B. Caxnosa, M.A. ®okuna, E.B. Tkauenko,
M.K. Tpeymnukos, H.A. Ueunna, J[.M. Yeuor u ap.

B Hayke TpaXIaHCKOTO NPOLECCYalbHOTO IIpaBa COBETCKOTO IepHoIa
HETIOCPEACTBEHHO MIpeIMETOM HAy4YHOTO HCCIICIOBAHMUS «[TrucpMEHHbIC
JtokazarenbeTBa» ABisuich pabotel: [1LI1. SIlkumoBa — «{IiMCbMEHHBIE I0KAa3aTEeNbCTBA B
npaktuke apoutpaxa» (1959r.); A.I'. Kannunoit — «IncbMeHHbIE 10Ka3aTelbCTBA B
Cy1eOHOI MPAKTUKE TI0 TPAKJAAHCKHUM JieliaM» (IuccepTays KaHanuIaTa PHINYeCKIX
Hayk. M., 1966); B.1. KonombieBa — «{InCbMEHHBIE TOKAa3aTEIbCTBA B COBETCKOM
rPaXJaHCKOM Ipolecce» (quccepraiys KaHauIara IOpUIMIecKuX Hayk. Boarorpa,
1971); ero ke — <IuchbMeHHbIE JOKAa3aTeNbCTBA IO TPAKIAHCKUAM JeIaM»
(monorpagust. M., 1978.).

Iocne NPUHATHS HOBOTO LUBHJIMCTHYECKOTO 3aKOHOJATEIbCTBA H3BECTHBI
JIBe KaHIUIATCKUE ANCCEPTAalny, IIOCBSAIIEHHBIE MMCBMEHHBIM JoKa3aTtenscTBam: W.I'.
Mensenes — «luceMenHble JoKa3aTenbctBa Poccun n @paniun»  (ExatepunOypr,
2003); E.B. Tkauenko — «IuchMeHHbIE J0KAa3aTEBCTBA IO JETaM, BOSHUKAIOUINM W3
AQIMUHUCTPATHBHBIX M HWHBIX MyOJMYHBIX TPABOOTHOLIEHHMH B apOHTPaXKHOM
npouecce» (Caparos, 2004).Conepxanue 3Tux paboT pacKpbIBaeT UX CIEUUPUIECKYO



LEJIEBYI0 HANpaBJIEHHOCTb. HCCIEN0BaTh CPAaBHUTENILHOE IpaBoBeacHue Poccun u
@OpaHiuy B YacTH MHCbMEHHBIX JHokasarensctB (M.I. MeaBeneB) W KOHKPETHYIO
mpoOIEeMaTHKy MHCBMEHHBIX IOKA3aTENbCTB IO OMPEJCTCHHBIM KaTeropusM el U
ToNBKO B apburpaxkaom npouecce (E.B. TkaueHko).

KommexcHoe — MccieoBaHME  NMCBMEHHBIX — JOKa3aTelbCTB B HMX
CPAaBHUTEIBHOM AHAJIM3€ B TIPAXKIAHCKOM CYJIONPOM3BOJICTBE M  YrOJIOBHOM
CYIONPOU3BOACTBE MNPOBOMUTCS BIEPBbIE B CBETE€ HOBOIO  apOUTPa’KHOTO,
IPakaHCKOTO, YTOJOBHOIO IPOLECCYabHBIX KOJIEKCOB. ODTO TaKkKe IMOATBEPHKAAET
aKTYallbHOCTb U YKa3bIBa€T Ha HOBU3HY HCCIIEIOBAHMUS.

Ileab AuccepTaMOHHOIO HCCAEIOBAHUS. H3YYUTh CYHIHOCTH U IPAaBOBYIO
OpUPOJY  HUCBMEHHBIX  JIOKA3aTENbCTB;  BBIABUTb  XapakTEPHbIE  NPU3HAKU
K1accu(UKaUK M KPUTEPUEB MX OLEHKHU, INpoleccyalbHOH (OpMBI BOBJIEUEHHUS
INUCBMEHHBIX  JOKa3aTelbCTB B  NPOIECC, BBHIPAOOTATh  NPEMTONKEHHS MO
COBEPIICHCTBOBAHUIO LIMBUIMCTUYECKOTO IPOLECCYAIbHOTO 3aKOHOJATENLCTBA UL
3(pPEeKTUBHOCTH CYAE€OHON MPAKTUKHU.

JocTmKeHne TaHHOI 1eln obecrednBaeTCs peeHneM CIIe Iy oI 3a1ay:

- HCCJIEI0OBAaHKME 3BONIOLMHU B3IJAA0B [0 BOIPOCY O MOHATHH MHCBMEHHBIX
JIOKa3aTeNbCTB B POCCUICKOI IMpoLecCyanbHOM HayKe;

- AHaJU3 THOCEOJIOTMYECKUX M IIPABOBBIX OCHOB IIOHATHS IHCbMEHHBIX
JIOKa3aTeNbCTB B POCCUMCKOM IPakIaHCKOM IIPOLECCYaIbHOM IIPABE;

- BBIBIEHHE OCOOBIX KPHTEPUEB, XapaKTEPH3YIOIIUX MHCHMEHHBIC
JI0Ka3aTeNbCTBA,

- PacKpbITHE COIEpXKaHUSA U (POPMBI KaK CTPYKTYPHBIX 3JIEMEHTOB IOHSTHUS
IMCbMEHHBIX JI0Ka3aTEIbCTB;

- 000CHOBaHKE POJIM MMChMEHHBIX JI0KA3aTEIbCTB KaK CPEJCTB YCTAHOBICHUS
CBEJICHUH, HEOOXOMUMBIX JUIi HPaBUIBHOIO M CBOEBPEMEHHOIO PACCMOTPEHUs U
paspeleHus IPakIaHCKUX JIE,

- aHanM3 CyneOHONM IPAaKTUKU [0 BBIABJIECHHUIO HauOolee XapaKTEPHbIX
ommMOOK B UCIIONB30BAHNH IMCEMEHHBIX JOKa3aTeNIbCTB;

- BHECEHHE Hay4HO-OOOCHOBAHHBIX IPEATIOKEHUN 10 COBEPLICHCTBOBAHUIO
JIEHCTBYIOIETO  LIMBUJIMCTHUYECKOIO  MNPOLIECCYAJIBHOTO  3aKOHOJATENbCTBA U
PEKOMEHIAlMii 110 NPAKTHYECKOMY IIPUMEHEHHIO UX CyJaMU.

O0beKkTOM HCCIeJ0BAHMSI SABJIAIOTCS  COBOKYIHOCTb  OOIIECTBEHHBIX
OTHONIEHHH B cdepe TpakJaHCKOTO CYAONPOU3BOJACTBA, BO3HHKAIONIMX B XOHE
OCYLIECTBJICHHUS JOKA3blBaHUS 110 I'PAKIAHCKOMY J€ly, HOPMATHBHBIE I10JOXKEHMS,
PAaCKpBIBAIONIME CYHIHOCTD, TIOHATHE M MECTO IMHMCbMEHHBIX J0OKAa3aTeIbCTB B CHCTEME



[IPOLIECCYaIbHOTO0  JOKA3bIBaHUS,  PETJIAMEHTUPYIOIIUME  IPABOBYIO  IPUPOLY
conepxaHusi U (pOpMbI MMCbMEHHBIX JJOKA3aTENIbCTB, a TAKXKE MPaBUia JOIMYCTUMOCTH,
OTHOCHMOCTH, JJOCTOBEPHOCTH U I0CTaTOYHOCTH IIMCbMEHHBIX J1I0Ka3aTeNbCTB.

Ipeamer HCCIeJ0BAHUS COCTaBJISIIOT Hay4YHO-TEOPETHYECKHE,
3aKOHOJATENIbHbIE U IPaBOIPHMEHNTEIbHBIC POOIEMBI MICEMEHHBIX JOKA3aTeNIbCTB C
MO3UIMN OOIIMX IOJIOKEHUH JOKA3aTeNbCTBEHHOTO MIPaBa M YaCTHBIX — OTHOCUTENHHO
IMUCbMEHHBIX JIOKA3aTEeNIbCTB, MCHOJIb3YyEeMbIX apOUTPaXHBIMU CyJaMH U CyJaMu
o01Iel FOPUCIUKITUH.

MeTo10710THYECKYI0 OCHOBY HCCJI€IOBAHUS COCTaBJIAIOT  IIOJIOKEHHS
MaTEepUATMCTUUECKON THANIEKTHKH, a TAKKe KOMIUIEKC OOIIeHayYHbIX U CIIeHUAIbHBIX
METOJIOB IO3HAHUA. METOJI KOJMYECTBEHHOI'O aHajn3a, CUCTEMHBIH, MCTOPUUECKHUH,
CPaBHUTEIHHO-TIPABOBOH, JIOTHKO-aHAJIUTHYECKHH, CHUCTEMHO-CTPYKTYPHBIH,
CTAaTUCTHYECKUI, KOHKPETHO-COLMOIOTHIECKHI M, SMIUPUIECKUI U Op.

TeopeTHuecKyl0 OCHOBY MCCJI€JOBAHMSI COCTABISIIOT OOILETEOPETUUECKUE
nosoxeHus: Gpuiocodun, Teopur MO3HAHUS (THOCEOJOTHH) M TEOPHH OTPAKCHUS,
norukd. M3ydeHsl Tpyasl Mo oOmed TEeOpHH HpaBa M TOCYAAPCTBA, I'PasKAAHCKOTO
IpaBa, TPAXTAHCKOTO W apOUTPaXHOTO NPOLECCYaIbHOIO IpaBa, YTrOJOBHOTO
IIpOLeCcCyaIbHOTO NpaBa.

IlonBeprHyTbl  meTanbHOMY  HAy4YHOMY — aHalIu3y  paboOThl  yYeHBIX,
HETIOCPEACTBEHHO 3aHUMAIOLIMXCS NpobieMamMu CyAeOHBIX J10Ka3aTeabCTB, a TaKKe
HCCIICIOBAaHNEM NTHUCbMEHHBIX J0Ka3aTeNIbCTB HEMOCPEACTBEHHO. V3yueHbl U OLleHEHBI
MoHorpaduy, guccepTanyuy, HaydHbIE CTAaTbU M APYTHEe MCTOYHUKH IO HCCIEAyeMOH
npobieme.

IlpaBoBass u 3akoHoJaTesqbHast 0a3a juccepTalM OCHOBaHbl Ha
nonoxenusix ~ Koncrurymum — Poccuiickoit  ®Depepauuu,  neiicTBoBaBlIero U
JIeHCTBYOLIETO LUBUINCTUYECKOTO IIPOLECCyaIbHOTO, LUBUINCTHYECKOTO
MaTepHaIbHOTO 3aKOHOJATEeJbCTBA. [IpoananusupoBaHsl COOTBETCTBYIOLINE
nocranoBineHust Koncrurynuonnoro Cypa Poccuiickoit ®enepanuu, pyKOBOZSIINE
nocranoBienus [lmenymoB Bepxosnoro Cyma CCCP, PCOCP u P®, Bricmero
ApGurpaxsoro Cyna PO.

OMNUPUYECKOil OCHOBOIl HCCIeJOBAHUS CIY)XaT [JaHHbIE H3YYCHUS
IpaXIaHCKHUX JIeN, aHauu3 M 00o0uieHne mnocraHoBieHui [Ipesuanyma BepxoBHOTO
Cyna PO, npe3unuymoB BepxoBHbIX cynoB pecrny0iuk B cocraBe P®, oOiacTHBIX,
KpaeBbIX CyAOB, ompexaeneHuii CyneOHOW KOJJIETHH TIO0 TPaKAAHCKUM JejiaM
Bepxosnoro Cyna P®, onybnukoBanHbiXx B «bromerene Bepxosaoro Cyna P®» 3a



nocnennue 10 ner, MaTepHabl MECTHOH CyReOHOM MPaKTUKH MO TPaXTAHCKIM JeNaM,
0030pbI 1 06001eHNs CyJe0HOM MIpaKTUKY.

INonBeprHyTO MHTEPBBIOMPOBAHMIO IO CIENHANTBPHO Pa3pabOTaHHONW aHKETe
168 utu1y (penepanbHble H MEPOBBIE CY/IbH, aJBOKATHI, HOTAPUYCHI U IOPHUCKOHCYIIBTHI).
Pe3ynbTaTbl MHTEpBBIOMPOBAHUSA OXBATHIBAIOT TEPPUTOPHM TAKUX CYOBEKTOB
Poccuiickoit ®enepannu, kak Kpacnogapckuit kpait, Pecniyonuka Ansires, PocroBckas
obnactk, CTaBpONONbCKUMA Kpail.

Pe3ynbTaThl HHTEPBBIOMPOBAHHS MPAKTHYECKHX PAOOTHHKOB IIPEICTaBICHBI
B IIpHI0XKeHUAX K JUCCEPTALUH.

Hayynasi HoBM3Ha pPaboTbl COCTOUT B TOM, UTO aBTOPOM pa3paboTaHa U
HpeIoKeHa KOHLENIMs CYIHOCTH ¥ NPaBOBOH IPUPObI MMCbMEHHBIX J0KA3aTEIbCTB
[0 IPaXkKJAaHCKUM JIe]laM, B OCHOBE KOTOPOH JEXKUT HJed O TOM, YTO CYIIECTBOBAaHUE
MUCBMEHHBIX JOKA3aTeNbCTB B EIMHCTBE COMCPKAHHUA U MPOIecCyanbHOH (HOpMBI
HNOATBEPKJIAECT UX NPABUIBHOE BHYTPEHHEE CTpOEHHME. J[pyruM, paBHO3HAuHBIM IIO
CBOEMY 3HAUEHUIO, COCTABJIAIOIIUM CYIIHOCTb IHCBMEHHBIX JOKa3aTEIbCTB, IIO
MHEHHIO JIUCCEPTAHTA, SABIAETCA CUCTEMa IPHU3HAKOB JAHHOIO MOHATHUS, KOTODBIE
HEMOCPEACTBEHHO I03BOJIAIOT PEaau30BaTh JaHHYIO IIPABOBYIO KaTETOPUIO B KAUECTBE
CPEACTB YCTAHOBJIGHMS HaIU4Yus MIM OTCYTCTBUS CBEJICHUI, a TakkKe UHBIX
00CTOATENBCTB, UMEIOMINX 3HAYEHHE ISl MPAaBHIBHOTO PACCMOTPEHHS M Pa3peleHus
rpakAaHCcKoro jena. KpuTepusMu OLEHKM NUCbMEHHBIX JOKAa3aTeNIbCTB SIBISIOTCS UX
JIOyCTUMOCTb, OTHOCHMOCTb, IOCTOBEPHOCTb M JIOCTaTOYHOCTb. JlaHHBIE KPUTEPUH
UMEIOT OTIPEAENCHHYIO CTIeNIN(HKY, XapaKTePHYO A MMCEMEHHBIX JOKa3aTelbCTB.

C yueroM pa3pabOTaHHOH aBTOPOM KOHIEHIMU IOHSTUS IHUCbMEHHBIX
JIOKa3aTeNbCTB B JMCCEPTALMU IIOKA3aHO OTIMYME INMCbMEHHBIX [OKA3aTENbCTB OT
JPYTUX CPEACTB JOKa3blBaHUS, IPEICTaBICHHbIX B IMCbMEHHOI opMme.

BriepBble B TeopuU I'pakIaHCKOIO Ipolecca AaeTcs HaydHOe 0O0OCHOBaHUE
HOJIOKEHUSI O TOM, 4YTO TOJIBKO IIOCPEJCTBOM IIMCBMEHHBIX JIOKa3aTeNIbCTB, B
OTIEIbHBIX  Cly4yasX, YCTaHaBIMBAlOTCA  GaxkTbl  NpeaMeTa  JOKa3blBaHUA
(obcTosITENBCTBA  MATEpPUANBHO-NIIPABOBOIO  XapakTepa) M BCIOMOTrarelbHbIE
(noka3zaresnbCTBEHHBIE) (hAKTHI.

ABTOpDOM  BIEpBblE IPEIIPUHATA [ONBITKA IOCPEICTBOM  METOna
CPaBHHUTEIBHOTO TPAaBOBEJCHHS BBIIBHTH OOIEe M CIENUATbHOE B ITHCHMEHHBIX
JI0Ka3aTeNbCTBAX, UCIOIb3YyEMbIX CyJaMU IPU PACCMOTPEHUU OEI B IPaKIaHCKOM,
apOUTPaKHOM, YTOIIOBHOM MpOIieccax.

Bce 310 mo3BoNMHIO CHOPMYIHPOBATE OCHOBHbIE M0J10:KEHHs, BHIHOCHMbIE
HA 3aIIMTY:



1. AHanu3 TeopuH OKA3aTelIbCTBEHHOTO MpaBa MO3BOJMII CHOPMYITUPOBATH
MOHSTHE «IIMCbMEHHBIE JI0Ka3aTebcTBa». [luchMeHHBbIE 10KA3aTeNLCTBA (BBIICICHO
MHO#. - A.A.) - 3TO cHenHaibHbIC CPEACTBA TOKA3bIBAHWS, XapaKTEPHU3YIOIIHECS
crenu(uIecKUMU  crocobaMy  BOCHPOM3BENCHHsS € TMOMOMIIBIO  3HAKOB, Ha
MaTepuagbHOM HIM WHOM HOCHUTENE, CBEICHUH, MMEIOIIUX CYIIECTBEHHOE 3HAUYCHHE
JUIL TPaBWIBHOTO paspelieHus] Jejla M CHOCOOOM MO3BOJISIOLIMM  ONPENENUTh
JIOCTOBEPHOCTh JTHX CBeleHUH. K MUCEMEHHBIM J0Ka3aTelIbCTBAM OTHOCSTCS: aKThI,
JIOTOBOPBI, CIIPABKH, JHYHAs M OQHIHUaIbHAs KOPPECIIOHAEHINS, BBHIIOIHEHHBIC Ha
MaTepuaTbHOM HOCUTENE, CyNeOHbIE IOKYMEHTBI, 3aKpEIUIIONINEG COBEPIICHHBIC
CY/IOM TpOLleCCYalbHbIC IEHCTBHS M IIOCTAHOBJICHUsS Cyjia (OPUrOBOPHI, PEIICHUS,
ompezeseHns). DTo OnpeaesicHne aBTop npepiaraet 3akpenuts B 4.1 ¢ct. 71 TTIK PO u
B 4.1 c1.75 AIIK P®, npeyioxuB aBTOPCKYIO pelakIHio JaHHBIX HOPM.

2. ABropoM  TeopeTHYeCKHM OOOCHOBaHa HEOOXOJUMOCTh 3aKPEIUICHHUS
IIPaBOBOH KaTeropuH «HE0OX0IMMBIE MIICEMEHHBIE JI0Ka3aTeIbCTBaY.
CchopmynupoBaHo WX MOHATHHHOE conepxaHue. «HeoOXoaumble NHCbMEHHBIC
JIOKA3aTeNbCTBa — 3TO YKa3aHHBIC B HOPMAxX MaTE€pUaIbHOTO WM MPOLECCYalbHOTO
mpaBa HOCHTENM MUCBMEHHOW WIM HMHOW 3HAKOBOM WHQOpMALUH, HMEIOLIIe
CYIICCTBEHHOE 3HAYCHHE JJIs Jeia, KOTOPBIE JOJKHBI ObITh B 00SI3aTEILHOM MOPSIKE
IPE/CTAaBIEHbl B CyI JHLAMH, YJaCTBYIOIIMMHU B Jielie, a NPH HEBO3MOXKHOCTH HX
MPE/ICTABICHHUsI — HUCTPEOOBAHbI CYJOM 10 XOJATalCTBY JIUI, YYacTBYIOIIUX B JEJe,
WK TI0 CBOEH MHMIMATHBE». BHECEHO NpeIoKeHne 0 BKIIOYEHHH COOTBETCTBYIOIIUX
HopM B ['TIK P® u AIIK PO.

3. ABTOp HO/BEpracT COMHEHUIO KATETOPHYHOCTH MONOXKeHHH 4.2 ¢1.67 TTIK
P® u u.5 cr.71 AIIK P®: «Hukakue nokaszarenbCcTBa HE UMEKOT Ui Cy/a 3apaHee
YCTaHOBJICHHON CHIIBI».

Ilo MHEHHUIO HCCepPTaHTa, MMEHHO HEOOXOJUMBIE JIOKA3aTebCTBa, IEPEYCHb
KOTOPBIX yKa3aH B 3aKOHE KakK 00s3aTebHbIH, 00J1aJal0T 3apaHee CUII0i HEe0OX0IUMBIX
JIOKa3aTeNbCTB, 0€3 HaJH4Hs KOTOPBIX CYA HE MOXET Pa3pelldTh JENO IO CYIIECTBY.
IMpennaraercss yka3zaHHBIC BBIIIE HOPMBI HPOLECCYANTbHOTO  3aKOHOIATENHCTBA
JIOTIOJTHUTB CJIOBAMU: «...KpOME HEOOXOIUMBIX JJOKA3aTENbCTB, YKa3aHHBIX B 3aKOHEY.

4. XapakTepucTHKa MPOIECCYATbHBIX NSHCTBUI JINI, YYacTBYIOIIUX B JeJe,
[0 MPEACTABICHHUIO JOKAa3aTeJIbCTB M MPOLECCYaNbHBIX JICHCTBHH Cyma IO
UCTPeOOBAHUIO JIOKA3aTENbCTB, 4 TaKKe aHAIM3 CyqeOHOM NpakTUKH YOexIaeT B
HEOO0XOIMMOCTH 00JIee IETaTIbHOTO MPOIECCYaTbHOTO PETYIMPOBAHUS ATHX (DYHKIIHH.

C 9T0ii Henbto aBTOp cuMraet nenecoodpasusiM BeeneHue B [ TIK PO u ATIK
PD® camocrosTenpHBIX HOpM: <«[IpencTaBieHHe JUIAMH, YYAaCTBYIOLIUMHU B JeJe,



CyIeOHBIX JIOKAa3aTeNbCTB» M «YCIOBHS M TOPSAOK HUCTPEOOBAHHUS CYIOM
JIOKa3aTeNbCTB». B 9THX HOpMax M3J0KUTh 0COOCHHOCTH YKA3aHHBIX MPOLIECCYaTbHBIX
JIeWCTBUH IPUMEHHUTENBHO K MICEMEHHBIM J0Ka3aTeIbCTBAM.

5. Insa Gonpmieir >QQPEeKTUBHOCTH NESATENBHOCTH CTOPOH M APYIHX JIMII,
YYaCTBYIOIIMX B JIeJie, MpeICcTaBisiercs uenecoodpasubiM BBectd B AIIK P® Hopmy,
aHanmornunyto cr. 149 IT'TIK P® — «JlelicTBus CTOpPOH MNpH MOJArOTOBKE Jeia K
cynebnomy pazouparenbctBy» U cT. 150TTIK PO — «/lelicTBUs CyapH IPH MOJATOTOBKE
JieNia K cyieOHOMY pa30oHpaTenbCTBy».

6. [luccepTaHT, Ha OCHOBE aHAJK3a NPaBOIPHUMCEHHUTEIIHLHOW PAKTHUKH, JeTaeT
BBIBOJT O HEOOXOIMMOCTH Y)KECTOUUTh MEpbl aJMUHHCTPATUBHOTO BO3ICHCTBHUS B
OTHOIIEHHH JIUL, BUHOBHBIX B 3JI0OCTHOM HEBBHINOIHEHHH 4. 2 cT. 24 Koncrurynuu PO
0 TpaBe 3HAKOMUTHCS C TOKYMEHTAMH M MaTepHalaMy, 3aTParuBarOlIMMH UX MMpaBa U
cBoOonbl. [lpemnaraercs pemakuus cr. 19.26. KoAlla P®, mpenycmarpuBaromieii
COOTBETCTBYIOIIHE aIMUHUCTPATHBHBIEC CAHKIIHH.

7. CpaBuutenpHblii anamu3 cr.89 AIIK PO 2002 r. ¢ NONOXKCHUSIMH,
ormedeHHbIMH B ¢T.60 ATIK P® 1995r. no3Bossier caenars BBIBOA O TOM, YTO BTOPOit
a63ar 4.2 c1.89 ATIK PO nomkeH UMETh ClIeAyIoIIee CoaepKaHue:

«CpenctBa U CrocoObl MOJYYCHHS CBEACHHHA M3 HWHBIX JOKYMEHTOB U
MaTepuaoB JOJDKHBI 00€CIIeunBaTh BO3MOKHOCTh YCTaHOBJICHHS JOCTOBEPHOCTH ITUX
JIOKYMEHTOB U MAaTEPHUAIIOBY.

OTO [OMONHEHWE JIOTMYECKH BO3JIaraeT Ha JIMIO, MNPeACTaBUBIICE
JIoKa3aTenbCcTBa, ykazanHele B cT.89 AIIK P®, ykasarp cpeincrtBa M cnocoObl, €
MOMOIIBIO  KOTOPBIX MOXET OBITh  YCTAaHOBJIEHAa  JOCTOBEPHOCTh  OTHX
JIOKA3aTeIbCTB.

8. JluccepTaHT CUUTAET, YTO MPU3HAHUE CYJIOM, CTOPOHOM, APYTUMU JIULAMH,
Y4YaCTBYIOIIUMH B JieJie, MMCBMEHHOTO TOKA3aTeNbCTBa MOXKET MOBJICYb IOPUANICCKHIE
nocHencTBrs (IpU3HAHKE MCKA, OTKA3 OT HEro, 3aKI0YCHHE MHPOBOTO COTJIALICHHUS),
OpH YCJIOBUH, YTO OHO MOJIYYEHO M3 3aKOHHOTO MCTOYHHMKA U HE 3arparuBact (He
yLIEMIISIeT) 3aKOHHBIC TIPaBa U HHTEPECHI APYTUX JIHLL.

9. IIpoBeAeHHBI aBTOPOM CpPABHUTEJBHBIA aHANU3 MPOLECCYATLHOTO
sakoHomarenbcTBa ([TIK PO, AIIK P®, VIIK P®) mo3Bonui BBISIBUTH 0O0LICe H
CHeLHaTbHOE HE TOJNBKO B MOHATHHHOM COAEPKAHMH NMUCHMEHHBIX J0Ka3aTeNbCTB, HO
U B KPUTEPHSIX MX OLECHKH M OCOOCHHOCTSIX WX MPEICTABICHHS M UCTPEOOBaHUs. DTO
MO3BOJIMJIO BHECTH HEKOTOpBIE 3aKOHOAATEIbHBIE NPEIUIOKEHUS IO YHU(DHKAIMN
LUBIIMCTHYECKOTO MPOLECCYaJbHOTO 3aKOHOAATENbCTBA, PEryIHPYIOMEr0 WHCTHTYT
MUChMEHHBIX TOKa3aTeIbCTB.
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Teopernyeckasi 3HAYUMOCTb HCCJIEI0BAHHS OOYyCIOBIEHA TEM, 4YTO
HpEUIOKEHHBIE U C)OPMYIHPOBAHHBEIE B HEM HAay4YHbBIC ITOJOXKCHHUS PAaCKPHIBAIOT
CYIIHOCTb, 3HAUYCHNUE M MECTO NMUCHMEHHBIX JOKA3aTENbCTB B CHCTEME [OKA3bIBAHMS
IO TPaxJIAHCKOMY Jely, OOBSCHSIOT THOCEOJIOTHYECKYIO U IIPaBOBYIO HPUPOLY
NOHATUS THCHMEHHBIX JOKa3aTeNIbCTB, HMX CTPYKTYPHBIX OJJIEMEHTOB, a TaKKe
KPUTEpHEB HX MAOIYCTUMOCTH, OTHOCHMOCTH, JOCTOBEPHOCTH M OCTaTOYHOCTH.
TeopeTH4ecKyio LEHHOCTh IPEACTABIISIOT BBIBOABI, KOTOPBIC KAaCalOTCS MPABUIIBHOTO
OTIpeZIeIeHNs COAEPKaHUs U IPOLECCyTbHON (GOPMBI KKIOTO KIACCU(PHUKAIIOHHOTO
BUJa IMCEMEHHBIX JOKA3aTeNIbCTB. DTHU IIOJIOXEHUS MOTYT OBITh HCIIOJIBb30BAHBI JUTS
JadbHeHmMX pa3paboTok MpoOIeM TEOPHHU JOKa3aTeNbCTB B TPAXKIAHCKOM IpoIiecce.

IIpakTHyeckasi 3HAYUMOCTb MCCJIEA0BAHUSI COCTOHUT B TOM, 4YTO B padore
npeanoxensl (GopmynupoBku kak HoBbix craredl I'TIK P® u AIIK P®, Tak u
YTOYHEHHbIE PEOAKIUM HEKOTOPHIX CTaTed NMBHIMCTHIIECKOTO IIPOIECCYaLHOTO
3aKOHOJaTeNbCTBA. OTIENbHBIE TEOPETHYECKHE IIOJIOKEHHUS W BBIPAOOTAHHBIE Ha HX
OCHOBE PEKOMEHJAUUKM MOIYT OBITb HCIOJIb30BaHbl IPU MOATOTOBKE YyueOHO-
METOIMUYECKUX KOMIUIEKCOB M IMOCOOMH IO TPakOaHCKOMY IPOIECCY, IpOrpaMM H
y4eOHBIX IocoOuit Mo crienkypey <«J{oka3bIBaHHE M IOKA3aTENbCTBA B IPAXKIAHCKOM
poLecce».

JIoCTOBEPHOCTL M 00OCHOBAHHOCTH  Pe3yJbTATOB  MCC/I€JOBAHMS
obecrednBaeTcsl UANCKTHISCKHM METOJOM H3YUYCHUs, JaHHBIMHU aHAIN3a CyneOHON
NPAKTHKH, PE3yIbTaTaMH HHTEPBBHIOUPOBAHMS NPAKTHUECKUX DPAOOTHHKOB, IPYTHMHU
pe3ynpTaTaMu anpoOanuy BEIBOJIOB M MPEIOKEHHUI.

Anpo6anus pe3yJbTaTOB HUCCJIeJOBAHHA OCYIIECTBISIIACH [0 HECKOJIBKAM
HAIpaBJICHUSM.

Juccepranms ObUla NpEACTaBICHa Ha 3acelaHHe Kadeapsl TPaKIaHCKOTO
mpolecca ropuaudeckoro Qakynbrera KyO0aHCKOro rocyaapCTBEHHOTO arpapHOro
YHHBEPCHUTETA, I'TIe COCTOSIIOCH €€ 00CYKIEeHNEe 1 PELCH3UPOBaHHE.

OCHOBHBIC BBIBOJBI M IIPEATOKCHHS HACTOSIIETO IHCCEPTalIOHHOTO
HCCIIEIOBAHMS JTOKJIaAbIBAINCh aBTOpPOM Ha Bcepoccuiickoil HayYHO-TpaKTHYECKON
koH(epeHIH «[IpoOieMbl Mcka M HCKOBON (POPMBI 3alIUTH HAPYIICHHBIX IPaB>»
(KpacHonap, 2005r.), Ha pernoHanbHol KoHbepeHInH MonoabIx yueHbx (KpacHonap,
2004 r.), Ha BcepoccHiiCKON Hay9IHO-TIPAKTHYECKON KOH(EPEHINH «AKTyaIbHBIE
npo0IeMbl IpuIIecKoi Hayku» (23-24okTss6pst 2006r.).

OCHOBHBIC TOJIOKEHUS AMCCEPTALMOHHOTO HCCIIEAOBAHHS COJAEPKATCA B
HaY4YHBIX IIyOIHKAIMAX aBTOpA.
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CTpykTypa auccepTanum OoOyCIIOBJICHAa €€ LeNbio W 3agadaMu. Pabora
COCTOMT U3 BBEJICHHs, TPEX IJaB, OOBCAMHSIONIMX OJUHHAIUATH mnaparpados,
3aKIIOYEHUs,  OMOIMOrpa)Mueckoro  CIUCKAa  HMCHOJb30BAHHBIX  HMCTOYHUKOB,
TIPUIIOKCHUSL.

COJAEP)KAHUE PABOTbI

Bo BBegeHmHm O00OCHOBBIBAE€TCS BBIOOD TEMBI  JAHCCEPTAIIMOHHOTO
WCCIICZIOBAHUS, €€ AaKTyaJbHOCTh M DPACKPBIBACTCS CTENECHb e¢ pa3pabOTaHHOCTH;
OTIPEIEIIAIOTCS MPEAMET, OOBEKT, MENU W 3ada4¥ WCCIEeJOBAHUS, 00OCHOBBIBACTCS
HayYyHas HOBHU3HA, OMPEACIAETCS MNPAKTHYSCKas 3HAYUMOCTh; (HOPMYIHPYIOTCS
OCHOBHBIE MOJIOKEHUS!, BLIHOCHMBIC Ha 3aLIUTY.

IlepBas riaBa MOCBSIIEHA XapaKTePUCTHKE MUCHMEHHBIX J0KA3aTEIbCTB
KAK CPEeJCTB J0KA3BIBAHHS MO FPAXKIAHCKOMY JeJy.

B mepsBom maparpade 1moapoOHO MPHUBEAEHBI ¥ MPOAHATHU3UPOBAHBI

MHOTOYHCICHHBIC CYXKJICHHS VYCHBIX-TIPOIECCYAIIMCTOB 1O BOIPOCAaM IIPABOBOM

OpupoJibl U CYINHOCTH NHMCBbMECHHBIX N0Ka3aTCJIbCTB C TOYKH 3PCHUA 06HI€I71 TCOPHUHU

CV,Z[e6HI>IX J0Ka3aTCJIbCTB.

ABTOp cuMTaeT, 4YTO CyHeOHBIE J0KAa3aTelibCTBA HMEIOT, BO-TIEPBBIX,
cojllepKaHue, T.e. CBeleHHs 00 WCKOMBIX (akTax (IOpHIUYECKHX, JIOKa3a-
TENIbCTBEHHBIX), 00JIa Ja0IIe CBOMCTBOM OTHOCHMOCTH, BO-BTOPBIX, IPOLECCYANBHYIO
bopmy, T.e. HocuTenss HHGOPMALMK U CIOCOO JOBEACHHS e¢ N0 CyAa, W, B-TPEThUX,
OIpPENCACHHBI HPOIECCYaIbHBIA IOPSIOK IONYy4YCHHS W HCCICIOBAHHS JOKa-
3aTeNbCTBCHHOW HH(OpManmu. ITH TPU COCTABISIOIIMX XapPAKTEPH3YIOT IIPABOBYIO
MPUPOJY BCEX CYACOHBIX JOKA3aTeNbCTB, B TOM YHCIE U MUCHMEHHBIX.

ABTOp  HCCIENOBaHWS ~ OTMEYAeT  COMHCTBO  IIO3MIMH  YYCHBIX-
MPOLIECCYaTUCTOB U MPOLECCYaTbHOTO 3aKOHOIATENBCTBA MO OMPEICIICHUIO MOHATHS
JIOKa3aTeJIbCTB KaK MOJNyYeHHBIX B MPEAYCMOTPEHHOM 3aKOHOM IOPSIIKE CBEACHHM, Ha
OCHOBE KOTOPBIX CyJ YCTQHABIMBACT HAIMYHE WIH OTCYTCTBHEC OOCTOSTEIBCTB,
MOJISKANINX JOKA3bIBAHUIO, & TAKXKE MHBIX OOCTOSTENBCTB, MMCIONIMX 3HAUCHUE IS
MPaBHJIBHOTO PacCMOTpeHus u paspernenus aena (cr.ct. 55TTIK P®D, cr. 64 ATIK PD
u ct. 74VYIIK PO).

Hucceprant QopMmymupyer TpeOOBaHMs, KOTOPBHIM JOJDKHBI  OTBEYaTh
MMChbMECHHBIC 0KA3aTe/IbCTRA!

1) comepxaTh CBeleHHs, HMMCIOIIUE CYIIECTBEHHOE 3HAYCHUE JUIs JIela,
KOTOpBIE JOJDKHBI OBITh OTPaKCHBI HPH MOMOIIM ONMPEACICHHBIX 3HAKOB, IOCTYIIHBIX
JULSL UX BOCIIPHSATHS YETIOBEKOM;

12



2) WCXOAUTH OT JIMI, HE 3aHUMAIOIIUX CILIE MPOLECCYaIbHOTO IOJIOKEHUS
CTOPOHBI, JIPYTUX JIMI, YYacTBYIOUIMX B Jeie. DTO NPU3HAK YaCTHOTO XapakTepa,
OTTPaHUYUBAIONINI MHUCEMEHHBIC J0KA3aTeNIbCTBA OT OOBSCHEHUI CTOPOH M TPEThUX
JIUL, 3aKJIIOYEHUH HKCIepTa, MMOKa3aHWi CBUAETEIS, IPEACTaBIEHHBIX B MHCbMEHHOM
bopwme;

3) npenmyIIeCTBEHHOE BO3HHKHOBEHHE NHCHMEHHBIX JOKA3aTENbCTB 0
BO30Y)KJEHUSI TPaXIAHCKOI'O Ipolecca, BHE CBA3M C HUM. OTO (aKyIbTaTHBHBIN
MPU3HAK.

B Teopun rpaxnaHCKOro IpoleccyajbHOrO NpaBa HE BBHIPAOOTAaHO TaKOTrO
onpeeNeH:s MMCbMEHHBIX J0Ka3aTeIbCTB, KOTOPOE HE BBI3BIBAIO OBl TEX WJIM HMHBIX
BO3pAXKEHUH M KPUTHKH.

Cratbst 71 TTIK P® u cr.75 AIIK P® Ha3piBaloT OAMH NPU3HAK IMHCHMEHHBIX
JIOKa3aTeNbCTB, «CBEICHHUS. ..», KOTOPBII XapaKTepPeH s BCEX BUIOB JI0KA3aTebCTB, a
HE TOJIBKO JIJIsl TUChbMEHHBIX. [JTyOOKHH M BCECTOPOHHMH aHAIM3 UMEIOIINXCS B HAyKe
MIPOLECCyaIbHOT0 M LMBHJIMCTMYECKOTO IIpaBa TOYEK 3pEHHs, IPOLECcCyaIbHOro
3aKOHOJIATENILCTBA TO3BOJIMI CHOPMYJIMPOBATH ABTOPCKOE OIPEICIICHUE TMOHSATHS
«IIMCbMEHHBIE J0KA3aTeJbCTBAa» M BHECTH NPEIJIOKEHUE 0 3aKpeIuieHHuIo ero B 4.1
ct.71 ITTIK P® u 4.1 ct.75AIIK PO —ITuceMeHHbIE JOKAa3aTEIbCTBA:

«1. TluceMeHHbIE JIOKa3aTejlbCTBA — OTO  CICUHAIbHBIE  CPEICTBA
JIOKa3bIBaHMA, XapaKTEPU3YIOIIHECs crieqUpUIEeCKUMU CIOCO0aMU BOCIIPOU3BEICHUS C
MOMOIIII0 3HAKOB, HAa MAaTEepPHaJIbHOM MM WHOM HOCHUTEINE, CBEICHHH, HMMEHOIIUX
3HAYEHUE IS MPABUJIBHOTO pa3pelieHds Jejla W CcnocoOOM, TMO3BOJISIFOIIUM
ONpENeNUTh JIOCTOBEPHOCTh 3THX CBeJeHHH. K THCBMEHHBIM JJOKa3aTelbCTBaM
OTHOCSTCS: aKThl, JIOTOBOPBI, CIIPaBKH, JUYHAS ¥ OQHIHUAIbHAS KOPPECIIOHCHIINS,
UHBIE JOKYMEHTHl M MaTepHaibl, BBIIOJIHEHHbIE Ha MaTepUAILHOM HOCHUTEIE,
cyneOHble JOKYMEHTBI, 3aKpeIUIIOLINe COBEpIIEHHbIE CYIOM IpOlecCyalbHbIe
JEWCTBUS M TIOCTAHOBIICHHUS cyaa (IIPOTOKOJIBI, PEIICHNUS, OTIPEAEIICHHIS). ».

Bo BTOpOM mnaparpade maercs OTrpaHHYCHHE MUCEMEHHBIX J0KA3aTeIbCTB OT

JIPYTUX CPENICTB IOKA3bIBAHUS, IPEICTABICHHBIX B MMChbMEHHOMN d)ODMe.

ABTOp OOOCHOBBIBAaCT MO3MUIMIO O TOM, YTO CPEACTBA JOKA3bIBAHUS Kak
npoueccyanbHylo (HopMy INMCbMEHHBIX I0KAa3aTeNIbCTB HENb3sl OTOXKAECTBIATh C HUX
HCTOYHHKAMHU. VICTOYHWKM JOKa3aTeNbCTB €CTh OOBEKTHl MAaTepHAbHOTO MHPA,
3anevatiesue uHGopmaumio o ¢dakrax. UMu Moryr ObITh JH0Ju (CTOPOHBI, TPETHH
JIMLA; CBUIETENH, JKCIEePThl) JMO0 Beuy. VICTOUHMK JOKa3aTeNbCTB OTBEYaeT Ha
BOIIPOC O TOM, OTKY/[a OJTy4eHO CBEJEHHE, a MpoleccyanbHas popMa J0Ka3aTeTbCTB —
KaKuM 00pa3oM CBEJECHUS BOBIEUYEHB! B CYACOHBIN MPOLECC U NOBEAEHBI O CBEICHUS
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cyna. CrnenoBarenbHO, CpPEACTBA JIOKa3blBaHMS M HCTOYHUKH JIOKAa3aTelIbCTB —
pa3U4HbIe MOHATHS.

I[lo MHeHHMIO JuccepTaHTa, OCOOEHHOCTBIO IHCHMEHHBIX JOKa3aTeNlbCTB
SBISIETCA Ipolecc HX oOpazoBaHus. JlOKyMEHT MIM aKT MOXET HMEThb P
HeIOoCTaTKOB. Ecnyu BocnpusTHe JHI], COCTaBUBIIMX JOKYMEHT, OBUIO HENPAaBHIILHBIM,
TO W JOKYMEHT OyZeT HETOYHbIM. B NOKyMeHTE MOTYT MMETh MECTO BCSKOTO poJa
HETOYHOCTH, HCKaxeHHs, omuOku. IlosToMy Hemp3s TOBOpPUTH 3apaHee, [0
HCCIIEZIOBAHUS NMUCHMEHHBIX IOKAa3aTeNbCTB 00 WX IPEUMYILIECTBE Mepen ApYyrUMH
JI0Ka3aTeNbCTBAMH, IIPE/ICTABICHHBIMU B TIMCBMEHHOM (hopMe.

OTtnuunTenbHas OCOOCHHOCTh NMUCBMEHHOTO J0KAa3aTelbCTBA, B YaCTHOCTH
JIOKYMEHTa, 3aKJIIo4aerci B TOM, 4YTO C TOrO MOMEHTa, KaKk OH COCTaBJIeH
COOTBETCTBYIOIIMM 00pa3oM, HUKaKUE APYrHe OOCTOATENbCTBA CYOBEKTUBHOIO WIIH
00BEKTHBHOTO XapaKTepa HEe MOTYT BIUSTH Ha COAEP)KAHUE CBEACHHH, yKa3aHHBIX B
nokymente. Ecmm ke JOKyMeHT ObUl, MOABEPTHYT BHEIIHEMY BO3/ACHCTBHIO
(mom4mCTKA CIIOB WITH [IPEUIOKEHHUH, OTOPBAH OJIMH U3 JIMCTOB, 3a4EPKHYTO CIOBO I
IIPOSIBJIEHBI JPYTU€ BHEIIHUE NMPU3HAKH, KOTOPHIE CTAaBAT MOJ] COMHEHUE MOUIMHHOCTD
JIOKYMEHTa), OH OyIeT OTHOCHThCS HE K IMHMCHbMEHHOMY, @ K BELIECTBEHHOMY JO-
Ka3aTeJbCTBY. B oTiM4Me OT IHCbMEHHBIX JIOKa3aTeNIbCTB  BELIECTBEHHBIC
JIOKA3aTeNbCTBA ITOATBEPXKAAIOT OTHOCSIIMECS K JIey OOCTOSITENbCTBa BHEUIHUMH
MIPU3HAKaMH{, HO HE BBIPAXEHHBIMM Ha HUX MBICISAMH, COJEPXKAIIUMH HYXKHbIE
CBe/ICHUS.

Cnenyer ueTKo pas3nuuaTb CBOWCTBA, MPUCYLIME TMHMCBMEHHBIM U
BEIIECTBEHHBIM  JI0KAa3aTelbCTBAM, TaK KaK OHM NpPEACTaBIAI0T Cco0oil  jaBa
CaMOCTOSTENIbHBIX CPE/ACTBA JJOKA3bIBaHUA, B CBSA3H, C YE€M HEOJMHAKOB MOPAJOK HX
BBISIBIICHHS, UCCIIEJIOBAHMS U OLCHKH.

IIucbMeHHbBIE JOKa3aTeNbCTBA OTIMYAIOTCS TAKKE OT 3aKJIIOYEHHUS SKCIEPTOB,
NPEACTAaBIAEMBIX B Cyl B IHCBMEHHOH (opme. DTO 1Ba CaMOCTOSTENBHBIX BHAA
JIOKa3aTeNbCTB.

3aKiII0YeHe HKCIepTa COCTAaBIsIeTCS B MMCHbMEHHOM BHAE, B HEM MOAPOOHO
M3JIaraeTcsi BECh XOJI MCCIEJOBAaHMs, M IAlOTCS HaydyHO OOOCHOBaHHbBIE OTBETHI Ha
[IOCTaBJICHHbIE BOINPOCHL. VICTOYHHMK 3TOr0 BUAA JIOKA3aTEIbCTB — 3KCIEPT C €ro
CHeLHaTbHBIMY IIO3HAHMSIMU B TOH MM MHOH o0nacTy.

JlyccepTaHT cuuTaeT BAXHBIM I0JI TEPMHHOM «CyneOHas JSKCHepTH3a»
NIOHMMATh HE JIOO0YI0 DKCIEPTH3Y, a HCIIONBb3YEMYI0 B CYHONPOM3BOACTBE. VIHBIMHK
CJIOBaMH, CyAeOHas SKCHEePTH3a — OHA U3 Pa3HOBUIHOCTEH SKCHEePTU3Hl, 00Iagaomas
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0cOOBIMH MIPU3HAKAMHE, yKa3aHHBIMHU B mporeccyaipHoM 3akone ([TIK, AIIK, VIIK),
T.. XapaKTepPHOU YepToil CyAeOHON SKCIEePTU3BI SIBISIETCS e MpoLeccyanbHas popMa.

ABTOp IenmaeT BBIBOJ O TOM, YTO cyAeOHas HKCIEpTH3a BKIIOYAEeT B celds
cleyronre 00s3aTeNbHbIe KOMIIOHSHTBI:

1) coeumanbHBII — HEOOXOAWMOCTh MPUMEHCHHS CICLHAIbHBIX 3HAHUN B
(dbopmMe uccnenoBaHus;

2) npaBoBoii — HAIMYKE TPOLIECCYATBHOU GOopMBI (COOIIOICHHE TIPOIIEAYPBI);

3) wmeneBoil — moJydYCHHE HOBBIX NAaHHBIX MO €Ty B (OpME 3aKIIOUYCHHS
9KCIIEPTA, SIBISIOMIETOCS CAMOCTOATEIBHBIM CYICOHBIM JI0KAa3aTEIbCTBOM.

JlaHHbIC TPU3HAKKA OXBaTHIBAIOT HaWbojee CYIICCTBEHHBIC, OCHOBHBIC
CTOPOHBI MOHATHS CYACOHON SKCIEePTHU3HI.

ITuchMeHHbIE J0Ka3aTeNbCTBA HMEIOT psil OTIMYMA OT TaKoro BHIA
JIOKA3aTeNbCTB, KaK OOBSICHEHWS CTOPOH M TPETHUX JHUI, JaHHBIE B IHCHbMEHHOH
¢dopme. Cnenyer yduThIBaTh, YTO HE BCE OOBICHEHHS CTOPOH M TPETHHX JIHIL SIBISIOTCS
JIOKa3aTeNbCTBaMHK, a TOJBKO TE CBEICHUS, KOTOPhIE COJepiKarT (pakTHUECKUe NaHHbIC,
HMeEIOIINE CYIIECTBEHHOE 3HAa4YeHHE IO Jieny. Tak Kak CTOPOHBI — 5TO IOPUIMYECKU
3aMHTEPECOBAHHbIC JIMIA, WX OOBSICHEHHS CIEAyeT TINATENbHO TIPOBEPATh U
COIOCTABIIATh C APYTUMH JOKa3aTelabcTBaMHU. ClieIOBaTENbHO, Cy[ NPHU pa3pelicHUN
IpaXkJaHCKO-TIPABOBOTO CIIOpa JOJDKCH CTPEMHTHLCS K TOMY, 4TOOBI Oblia oOecrieueHa
sIBKa CTOPOH, TaK KaK CTOPOHBI MOTYT M3MECHUTH CBOM OOBSICHEHHs], KOTOPbIC ObLIH
JIaHBl MU paHee B TMChbMEHHOM (opMe.

CBuzeTenbCKUe MOKa3aHWs, B OTIMYME OT APYTHX JIMYHBIX OKA3aTENbCTB,
MOTYT OBITH TOJNBKO B (hOpME YCTHOTO JIMYHOTO COOOIICHHsT (DaKTUUECKHX NaHHBIX,
CTaBIINX H3BECTHHIMH CBUJACTETIO W3 JMYHBIX HAOIIONCHUI. CBupeTenbckue
MOKa3aHUs B MUCbMEHHOW (hOpMEe MOTYT PHHUMATHCS CYyAaMH BO BHUMaHHE, TOJIBKO B
clly4asix, KOT/ia CBHICTEN0 HEOOXOJMMO BOCIIOIB30BATHCS MATEPUATIOM, TPYIHBIM IS
3anOMHUHAHUS (HarpuMep, U psI).

B pe3ynbraTe HCCIENOBAaHHS JUCCEPTAHT MPUXOJUT K BBIBOAY O TOM, YTO
IIICbMEHHBIE JI0Ka3aTeNbCTBA HOCST CAMOCTOSTENBHBIH XapakTep U B COBOKYITHOCTH C
JIPYTUMHU JIOKA3aTeNbCTBAMH CIY)KaT YCTAHOBJICHUIO WCTHUHBI NPU PACCMOTPECHHU H
pa3peleHnr TPaXKIAHCKUX JIEIT.

Tpernii naparpad packpbiBaeT KJacCU(GUKAIMOHHBIE MPU3HAKH MHCbMEHHBIX

JA0Ka3aTCIbCTB. PaCCManI/IBaeTCﬂ TEOPETUIYCCKOC u BE€CbMa CYHIECTBECHHOC
MPAaKTUIECKOC 3HAYCHUC Knaccm’pnxaunn NMUCBbMCHHBIX JIOKA3aTCIbCTB.
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ABTOp OTMeYaeT OCOOEHHOCTH TaKUX KIACCU(UKALMOHHBIX IPU3HAKOB
MUChbMEHHBIX JIOKA3aTENIbCTB, KaK IE€PBOHAYAIbHBIE U IPOU3BOAHBIC, HPAMBIE U
KOCBEHHEIE.

Cyn, B COOTBETCTBHU C HPUHIUIOM HENOCPEACTBEHHOCTH, JODKEH, B
OCHOBHOM, HCCIEIOBaTh OOCTOATENbCTBA Jeda 10 IEepPBOMCTOYHUKAM, T.C.
MEepPBOHAYATBHBIM ITTMCBMEHHBIM JI0Ka3aTeNbCTBAM. [IponM3BOAHBIE OKA3aTEIbCTBA
clefyeT MCIONb30BaTh, MPEXIE BCEro, B KAuecTBE CPEICTB OOHAPYKEHUS
HEePBONCTOYHUKOB.

B moaTrBepikIeHIE CKa3aHHOTO aBTOP CChUIaeTcs Ha 4.2, a03.2 ¢1.71TTIK PO
n 4.9 c1.75 AIIK P®, xortopele mpexycMaTpUBalOT o0s3aTeNbHOE TpeOOBaHHE
HPEICTaBIATh MICHMEHHBIE JOKA3aTeIbCTBA B BHIE JOKYMEHTOB B T€X CIIyJasx, KOTAa
00CTOSITENILCTBA JIe)la COTIACHO 3aKOHAM WIIM MHBIM HOPMAaTUBHBIM IIPAaBOBBIM aKTaM
HO/UTIEKAT TOATBEPIKACHUIO TOIBKO TAKUMHU JOKyMeHTaMH. [To MHEHHIO AMcCepTaHTa,
TaKkWe  JIOKa3aTelbCTBAa  ClieMyeT  MNPH3HATh  HEOOXOAMMBIMH  MHCHMEHHBIMU
Jl0Ka3aTenbCTBaMu. JlaeTcs UX MOHATUHHOE ONpeeIeHHE.

Ipsmsre NHCHMEHHBIE JI0Ka3aTeNnbCTBA HUMEIOT HauOOBIITyI0
JI0Ka3aTEeNbCTBEHHYIO CHUILY.

KocBeHHOE 10Ka3aTENbCTBO, B3SATOE B OTACIBHOCTH, AA€T OCHOBAHUE HE IS
OJHOTO OMNPEJETEeHHOTO, a JUIi HECKONBKHX IIPEANONIOKUTENBHBIX BBIBOIOB 00
UCKOMOM (axre.

B ropuandeckoii mureparype TpaauIlMOHHON MPEACTABISIETCS KITaCCH(PUKALIUS
MUCBMEHHBIX JIOKA3aTeNbCTB IO TPEM OCHOBAHHMAM. II0 CYOBEKTY, XapakTepy
coJiepKaHus MUCbMEHHOIO JOKa3aTeNlbCTBa; 1o (hopMe.

AHamu3 TIPeACTaBICHHOW KiIacCH(UKAIMM THMCBMEHHBIX JOKa3aTelbCTB
HO3BOJISIET CAENAaTh BBIBOA O TOM, YTO 3TO JAeT BO3MOXKHOCTb CyAy 0Ooiiee JETalbHO
UCCIe[0BaTh MUCbMEHHBIE J0KA3aTeNbCTBA MO JeNly, JaTh MPAaBUIILHOE HAaIpaBlICHUE
UX HCCIEAOBAHMIO M OIEHKE, a TaK)Ke OMPEIENUTh METOJ MCCIEIOBAHUS U OLEHKU
MUChbMEHHBIX JI0KA3aTEIbCTB. IPU PA3pPELICHUM TPaxXJaHCKO-NPaBOBLIX cropoB. Ilo
CyOBEKTY MHChMEHHBIE J[O0Ka3aTeNbCTBA IOAPA3AEIAOTCS Ha OQHIManbHBIE H
Heo(uIHaIbHbIE.

Ilo conepxaHulO NUCbMEHHBbIE J[OKA3aTENbCTBA KIACCU(PUUUPYIOTCS Ha
pacropsiguTeNbHBIE H  CIPaBOYHO-NH()OPMALHOHHBIE.

JledeHue NUCbMEHHBIX J0KAa3aTelbCIB Ha JBE [PYIIbl HUMeEET OOJbIIoe
3Ha4YeHHE, TaK KaK B PACTIOPSIUTENbHBIX MICBMEHHBIX JOKA3aTeNbCTBAX Pealn3yeTcs
BOJNA YYaCTHHUKOB IIPABOBBIX OTHOIICHHH, a B CIPaBOYHO-WH(OOPMAIHOHHBIX
coJepkarcsl cBeJeHus MHGOPMAIMOHHOIO XapakTepa. Takoe NesleHUe NHChbMEHHBIX
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JIOKA3aTeNbCTB M0 CONCPIKAHUIO MPEACTABISIETCS OYeHb BAKHBIM B MPOIIECCE HCCIIe-
JIOBaHMS U OLIEHKH JOKA3aTeIbCTB.

Takum 00pa3oM, MOXHO CHelaTh BBIBOJ O TOM, 4YTO KiacCH(UKAIus
MUChMEHHBIX JIOKa3aTeJIbCTB HMMEET HE TOJBKO TEOPETHYECKOe, HO U BaXKHOE
MPAKTHIECKOE 3HAUCHHE.

Bropasi rjaBa  XapakTepu3yeT CHOCOObLI  MOJy4YeHHs] MUCHbMEHHBIX
J0KA3aTEJIbCTB.

ABTOp He CTaBWT 3aqady HCCIIEA0BATH BCE ACIHEKTHI CIIOCOOOB TOIYYIEHHSI
MUChMEHHBIX J0KAa3aTeNIbCTB, @ HCCICAYeT BOMPOCHI HMX MPEICTABICHUS JHIAMH,
Y4YaCTBYIOIIUMH B JIeNie, a TAK)KE YCIOBHUS M TOPSIOK UX UCTPEOOBAHHS CYIOM.

B mepsom maparpade xapakTepu3yeTcsi TaKOW CHOcO0  IMOIyYeHHs

OHMCBMEHHBIX J10KAa3aTCJIbCTB, KaK INPCACTABIICHHUC MX JIMIAMHA, YHaCTBYIOIIMMHU B ICJIC.

OOpamiaercss BHUMaHHE Ha HEOOXOIMMOCTh UETKOTO pPasTpaHWYeHUS] TEPMHHOB
«TIpefcTaBIeHHE» W «HCTpeboBaHME». OTO  TEPMHHBI  INPOLECCYaIBHOTO
3aKOHOJATENLCTBA, paclpeesomuye GQyHKIUY UL, y4acTBYIOIUX B JeNe U cyJa o
00€eCIIeueHHI0 MOJIHOTHI MMCEMEHHBIX CYyAeOHBIX TOKa3aTeNbCTB Ul MOCTAHOBICHHS
000CHOBAHHOI'O U 3aKOHHOTO PEILECHUs IO AeIy.

IIpenctaBneHue NUCbMEHHBIX  JOKA3aTENbCTB  HUMEET  OLPE/ACICHHBIE
ocobennoctn. OnHONH W3 HHUX SBISETCS TpeOOBaHME MPOLECCYaTbHOTO 3aKOHA
00eCenTh NPHITOKEHUE HEOOXOOUMBIX NUCLMEHHbIX 00OKazamenbcme (KypcuB MOH. -
A.A.) K HICKOBOMY 3asIBJICHHIO, TogaBaeMomy uctiom (cr. 132TTIK PD, c1.126 ATIK
P®). Ilpu 3TOM HEKOTOpbIE HOPMBI TPEIYCMATPHBAIOT IMPUIOKEHHE K 3asABICHUIO
00s3aTeIbHOr0 mepeyHst JokyMeHToB (Hanpumep, cr.271 I'TIK PO — JlokymeHTHI,
HpHIIaraeMble K 3asiBJICHUIO 00 YCHIHOBJICHHN).

IIpeanaraercs BBECTH B HaYYHBIN U 3aKOHOJATENbHBII 000POT onpenescHue
«HE00X01UMblE MUCbMEHHBIE JI0Ka3aTEIbCTBA!

«HeobxonuMble MHUCBMEHHBIE J0KA3aTENbCTBA — ITO yKa3aHHBIE B HOPMax
MaTepUaIbHOTO U MPOLECCYaNIbHOIO IPaBa HOCUTENU NUCbMEHHON UM HHOM 3HaKOBOM
nHGOPMAINH, HMEIOIHE CYIIeCTBeHHOE 3HAUeHHE IS JIeNla, KOTOpbIe JOIDKHBI OBITH B
00s13aTeIbHOM HOPSJKE MPEACTABIEHBI B CyJ| IMLAMHU, YJaCTBYIOIIUMHU B JIeIE, a IIpU
HEBO3MOXKHOCTH UX MPEACTAaBICHHS — HCTpeOOBaHBI CYAOM IO XOJATalCTBY JIMILL,
YJacTBYIOIIUX B JIeJie, MU IO CBOEI MHUIIMATHBE.

Bo BropoMm maparpade pacKpblBarOTCsl YCIOBHUsS UM HOPANOK HcTpeOoBaHUsS
IOHChMEHHBIX JI0Ka3aTeIbCTB CYZIOM. OxapakTepru30BaHbI 0cobeHHOCTH,

ONPECACIIAONINE BO3ZMOKHOCTh U HeO6XO£[I/IMOCTb JUIA cyia I/ICTpe6OBaTL HEIOCTAONINEC
NHUCBbMECHHBIC 10KA3aTC/IbCTBA.
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Kak u Bce npolieccyanpHble QYHKIUH, HCTPEOOBaHIE MUCHMEHHBIX CYICOHBIX
JOKA3aTeNbCTB  JIOJDKHO ~ OBITh, 1O MHEHHIO JHCCEPTaHTa, OOJEYeHO B
COOTBETCTBYIOIYIO IIpoleccyalnbHylo ¢opmy. JledcTByronmee IUBHINCTHIECKOE
npoleccyanbHOe 3aKOHOJATENILCTBO HE YCTAHABIUBACT MPOLECCYANTbHOTO MEXaHH3Ma
HOpsIIKa UCTPEOOBAHUSI MMCHMEHHBIX JI0KA3aTENbCTB.

Ilo wmHeHHMIO puccepTaHTa, OOs3aTENbHBIM YCJIOBHEM I Cyda IO
UCTPeOOBAHUIO MUCBMEHHBIX JIOKA3aTENBCTB SIBISICTCS HE TOJBKO XOAATaliCTBO JIMII,
YYacTBYIOIIMX B JeJie, HO IO OTAENbHBIM KaTeropusM Jel BO3MOXHA U Jaxe
HeoOXonuMMa HHHUIMATHBA cyga. Hampumep, 1o JenaM W3 MyOJNMYHBIX
MPaBOOTHOIICHHH.

Hus  Oombuielt  3(G(QEKTUBHOCTH ACATENBHOCTH MO TMPEACTABICHHIO U
UCTPeOOBAHUIO JIOKA3aTEeNbCTB, B TOM YHCIIC MHCHbMEHHBIX, MPEJIAracTcsi BBECTH B
ITIK u AIIK P® wHopmel pasmensHOro conepkanusi: «llpexcraBnenue umamu,
YYacTBYIOIIMMH B Jele CyOeOHBIX JMJOKa3aTeNbCTB» M «YCIOBHA U IOPSIOK
UCTpeOOBaHUSI CyIOM  JIOKa3aTeJIbCTB MO Jedy». B HHX HOpemrycMOTpeTh
IpoLeCCyanbHBIl  MOPSAAOK  NPEINCTABICHHS W HUCTPEOOBaHUS  MHCHMEHHBIX
JIOKa3aTeNbCTB.

TpeThs ri1aBa paboTHI MOCBAIICHA OLeHKe MHChbMEHHBIX I0Ka3aTeJbCTB.

B nepsBom maparpade H3/I0XKEHBI O0UIME TOJOKEHWs OIEHKH CyIeOHbBIX

nokasarenscTB. Jlan ananu3 monoxkeHudd ['TIK P® 2002 r. mo oueHke cyneOHBIX
JIOKA3aTeNbCTB B IIEIOM M MUCbMEHHBIX JI0Ka3aTeIbCTB KOHKPETHO.

OneHKa MHUCBMEHHBIX JOKa3aTeNbCTB MMEET JIOTMYECKUH U IpaBOBOM
acnextbl. KoHCTpyHpoBaHHE IPaBOBBIX HOPM OCYIIECTBIISIETCS B COOTBETCTBHH C
3aKOHAMM MBIIUTEHHS. HOpMBI mpaBa ONpenensioT MpeAMeT NOKa3aTeLCTBEHHOH
nesitenbHocTH (cT. S55TTIK P®), ocHOBHBIE Haualia OleHKH jJokasarenbeTs (cr. 67 TTIK
P®), tpeGoBanusi K MOTHBUPOBOYHOM 4acTu cyneOHoro peurenus (4. 4 cr. 198 T'TIK
P®). OreHka MMCHMEHHBIX OKA3aTEIbCTB MMEET CBOIO CIEIM(UKY MO CPABHEHHIO C
JIPYTUMH JJOKa3aTeJIbCTBAMHU.

Hucceprantr mnoangepkuBaer wmHeHne M.A. @okuHON 0 TOM, HTO
HEJIOIYCTUMO CMEIIMBATh AEATEILHOCTh CyJa 110 MCCIIEIOBAHHIO JJOKA3aTEeNIbCTB U UX
OIICHKE.

B npaBoBoit nureparype HET NOJDKHOW SICHOCTH IO BOMPOCY O CyOBEKTax
OILIGHKH JI0Ka3aTeJbCTB.

[To HameMy MHEHHIO, OLIEHOYHBIE CY)KACHHUS (HOPMYIUPYIOT HE TOIBKO CYX,
HO W JIMLA, yJaCTBYIOLIME B JAe€Ne, T.K. U OCYLIECTBICHHUS IIPaB MO JOKa3bIBAHMIO,
3asBJICHUIO XOJaTalCTB, JOBOJIOB M T.JI. HEOOXOJIMUMO OCMBICIUTH CBEEHHS O (aKTax,
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OLIEHUTh UMeromuiics  ¢dakTudeckuil  MaTepuan, CcGHOPMYIUPOBATb  BBIBOJBL
JluccepTaHT MoJAepKUBAET MO3ULHIO YYEHBIX-IIPOLECCYAIUCTOB M0Jaralouyx, 4yTo B
IPOLIECCE OLIEHKH 0Ka3aTeJIbCTB Y4acTBYET HE TOJBKO Cyl, HO M CTOPOHBI M HX
IPE/ICTABUTENH, a TAKXKE TaKUE CyOBEKThI IPOLECcCa, KaK CBUNETEIN U SKCIIEPTHI.

Bo BropoM maparpade pacKphIBAIOTCS OCOOCHHOCTH TaKOTO KPHTEPHSA

OIICHKH, KaK OTHOCHMMOCTH NMCbMCHHBIX JIOKA3aTCJILCTB.

Ha 3akoHOnarenbHOM YpOBHE He CYIIECTBYET HPSMOro Ipeanucanus o0
0053aTeIbHOM HAJIMYMW Y MHCBMEHHBIX JIOKa3aTEeJIbCTB MX IMPH3HAKA OTHOCHMOCTH.
ABTOp moJylaraer, 4yTo BBIBOJl O TaKOH OLIEHKE MUCHMEHHBIX J0Ka3aTebCTB MOXKHO
cenarh, UCXOJI U3 CUCTEMHOr'O TOJIKOBaHUS HeKoTopbix nojoxenuil ['TIK P®. Tak,
B 4.3 ¢1.67 I'TIK P® cka3aHO, 4TO KaX10€ JOKA3aTEILCTBO MOIIEKUT OLIEHKE C TOYKHU
3peHHsT OTHOCHMOCTH, JONYCTHMOCTH, JOCTOBEPHOCTH, a BCe COOpaHHbIC
JIOKa3aTeNbCTBA B COBOKYITHOCTH — IOCTATOYHOCTH JUTS Pa3pellieHus Aea.

ITo wMHeHuro aBTOpa, HeoOXoAMMO Ooyiee YETKO  ONpEACIHTH B
MIpOLecCyaIbHOM 3aKOHOJATENbCTBE IOJIOKEHHE 00 OTHOCHMMOCTH IHCbMEHHBIX
nokazarenbeTB. [peanaraercs coorBercTByromas penakuus cr. 59 I'TIK PO u cr.67
AIIK P® «OTHOCUMOCTh NMCHMEHHBIX TOKA3aTEILCTBY»:

«OTHOCUMBIMH SIBJISIFOTCS TAKKME MMCbMEHHbIE JOKa3aTeNIbCTBA, COJepKaHue U
dbopMa KOTOPBIX XapaKTEpU3yeTCs HalMYUeM CBS3M C  OOCTOSTEIbCTBAMH,
MOJUIeKAUIMMHU  JTOKA3bIBAaHUIO TIPM MNPOM3BOJCTBE IO JENy, a TaKkkKe HWHBIMU
00CTOSATENILCTBAMH, UMEIOIIUMH 3HAUCHHE IS IPABUIILHOTO Pa3peIICHHs Jeia.

B Ttperhem maparpade xapakTepH3yercs JAOMYCTUMOCTh MHUChbMEHHBIX

A0Ka3aTCIbCTB.
OTMe‘{aeTC}I, YTO OOIMYCTUMOCTH IMMCBMCHHBIX NOKa3aTCJIbLCTB 06ycn0BneHa

HX OTHOCUMOCTBIO K pacCMaTpUBaeMOMY JIEITy.

JlonmycTUMOCTh THCBMEHHBIX JJOKA3aTeNIbCTB IOHUMAETCs Kak IPH3HAK
JIOKa3aTeNbCTBA, XAPAKTEPH3YIOUIMHA €ro ¢ TOYKH 3pEHHsS 3aKOHHOCTH HCTOYHHKA
cBelleHU 0 (akTax, a TaKxKe CIIOCOOO0B MNOJYYEHHUs M 3aKpEIUICHHs YKa3aHHbBIX
CBEJICHUI B MIOPSZIKE, MPETyCMOTPEHHOM TPOLIECCYAIbHBIM 3aKOHOM.

Heiictytome [TIK PO u AIIK P® He coumepXkaT IOJIOKEHHH,
PEryIUPYIOLINX TOIYCTUMOCTh MIMCbMEHHBIX JJOKA3aTENIbCTB.

Ilpennaraercst  3akpenuTh B TPOLECCYAIbHOM  3aKOHO/ATENILCTBE
COOTBETCTBYIOIINE HOPMBI O JOITYCTUMOCTH MHUCHMEHHBIX JJOKA3aTENIbCTB!

«Ctarps ... JlonycTUMOCTh MUCHMEHHBIX JOKA3aTeIbCTB

ITucbMeHHBIE J0KAa3aTeNbCTBA SIBISAIOTCS JIOMYCTHMBIME, ecid: 1) oHu
BBINOJIHEHBI HA/JISKAIIUM CyOBEKTOM, NPAaBOMOYHBIM IPOBOJUTH  JEHCTBUS 11O

19



00JIMYCHHIO B MHUCHMEHHYIO (OpMy (DaKTHYECKHMX NaHHBIX; 2) OHH HPEACTABISIOT
co0oil Hajulexale IpoLecCyalbHble HCTOYHUKU CBEICHUI, COCTaBIIAIOIIUX
coziep)KaHne J0KA3aTeNbCTB; 3) OHM ObUIM INOJNYYEHBl B pe3yibTaTe HaJUICKALINX
HpOLIECCYalbHBIX JeHCTBUH; 4) CcOoOMIOAEH HaUIeKAUMI HOPSIOK HPOBEACHHS
NpOLECCyaNbHbIX JEHCTBUM, MHCIONb3YyEMBIX B KAueCTBE CPEJCTB IOJYyYeHHs
IMMCBbMEHHBIX JI0Ka3aTEJbCTB.».

B uyerBeproM mnaparpade  paccMaTpUBAIOTCS KPUTEPUM JOCTOBEPHOCTH

OHUCBbMCHHBIX JTIOKA3aTCJILCTB.

Ilo MHEHUIO TUCCEPTaHTA, MPU3HAHUE OTHOCSIIUXCS K JICNTY M MOJYYCHHBIX B
COOTBETCTBHH C 3aKOHOM IMHCBMEHHBIX JIOKa3aTeNbCTB NOCTOBEPHBIMH, BO MHOTOM
ompeznensercs CrnocodbamMy MONTYyYeHUS! MHCHbMEHHBIX JOKa3aTeIbCTB, MO3BOJISIOIINMU
YCTaHOBHTH UX JIOCTOBEPHOCTb.

AHanu3 IUBWIMCTUYECKOTO IPOIECCYaJbHOIO  3aKOHOAATENbCTBA 00
HCTOYHUKAX MUCHMEHHBIX JI0Ka3aTeNbCTB, MOJYy4YeHHBIX B nopsjake cr.89 AIIK PD u
cT.71TTIK PO B Buie «MHBIX JOKYMEHTOB M MaTEepUAIIOB», OOHAPYKII IPOTHBOPEUHE
Y HEOJHOPOIHOCTh To3uiuu 3akoHoxatens. Cytb ux B Tom, uto AIIK P® 2002r.,
yKa3aB B KaueCTBE MHChbMEHHBIX JI0KA3aTeNbCTB <HHBIC JOKYMEHTHI U MaTepUalbl», He
OrOBOpMJI, YTO CIIOCOO HX TIIOJIy4eHMs JOJDKEH IOJATBEPXkAaTh JIOCTOBEPHOCTD
(moauepkHYTO MHOIO. — A.A.) 9THX TOKa3aTEIbCTB.

Mexnay tem, I'TIK P® 2002r. B 4.1 cT.713T0 yCclIOBHE OTHOCHUTEIIBHO «HHBIX
JIOKYMEHTOB ¥ MaTE€pHasiOB» OTOBOPHIL.

ABTOp NPUXOJUT K BBIBOAY 0 HeoOxoaumoctH aononHeHus cr.89 AIIK PO
ab3areM 2 cIeyIoIero CoaepKaHus:

«Crioco0bl TONyYeHHsl CBENEHMH M3 HHBIX [JOKYMEHTOB U MaTepHaloB
JIOJDKHBI 00ECTICUYUTh BO3MOXKHOCTh YCTAHOBJICHHUS! JIOCTOBEPHOCTH 3TUX JOKYMEHTOB H
MaTepuanoB».

Jucceprant monaraer, 4rto Opems HOKa3bIBAHUS ITOCTOBEPHOCTH AOJDKHO
BO3JIAaraTthCsl Ha JIMIO, MPEACTABISIONICe WHBIC JOKYMEHTHI M MaTepHanbl. Takoe
MOJIOXKEHUE TaKkKe MOTIIO Obl OBITH 3akperieHo B ¢T.89 ATIK P®.

IIpuBeneHHBIE apryMEHThI MO3BOJIIOT BHeCTH aonoiHeHus B I'TIK PO u
AIIK PO HOpM cienyromero coaepikaHus:

«Cratbs ... JJocTOBEpHOCTb NUCbMEHHBIX J10Ka3aTEIbCTB

ITichMeHHBIE  OKa3aTelIbCTBA  SBISIOTCS — JOCTOBEPHBIMH, €CIHM  HX
colepkanue U (GopMa COOTBETCTBYIOT OOBEKTUBHOM IEHCTBUTEIBHOCTH, KOTOpPAs
ompezeNseTcs B pe3yibTaTe MPOBEPKH W OLEHKH MHCHbMEHHBIX J0Ka3aTeNbCTB, MyTEM
COTOCTABJICHHsI WX C JPYTUMHU J0Ka3aTelbCTBAMU, MMEIONIMMHUCI B JieJie, a Takke
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YCT@HOBJICHHSI MCTOYHHMKOB UX IOJIYYEHHS M CIIOCOOOB YCTAHOBJIEHUS JOCTOBEPHOCTH
JIOKYMEHTOB U MHBIX MaTE€pUAJIOB».
[Iarerii  maparpad packpbIBA€T KPUTEPHH JIOCTATOYHOCTH IHUCHMEHHBIX

I0KA3aTeNbCTB.  ABTOp [OJNAraeT, 4ro  3TOT KPUTEpuil B OOJbIICH CTEneHd
XapaKTePU3YeT KOIMYECTBEHHYIO OLIEHKY.

JlOCTATOYHOCTh [I0Ka3aTeIbCTB — 3TO HAIMYHE TAKOM CHCTEMbI OTHOCHMBIX,
JIOIYCTHMBIX, JOCTOBEPHBIX JIOKA3aTeNbCTB, KOTOpas IIOJNyYeHAa B pe3yibTaTe
BCECTOPOHHET0, MOJHOr0 W OOBEKTHBHOTO WCCIIENOBAHUSA OOCTOATENBCTB B HX
COBOKYIIHOCTH ¥ KOTOpas JIOCTOBEPHO YCTAHABJIMBAaCT BCE OOCTOSTENHCTBA,
obpasyromiye IpeMeT J0KA3bIBAHMS 1 HHBIC 00CTOSTENIBCTBA, HMEIOIIHE 3HAUCHHUE JUIS
IPaXIAHCKOTO JIeNa.

Hano monarath, 4YTO B 3aKOHE [OJDKHA COJEPKATHCS Oosice déTKas
nebUHUIUS  OLEHKH JJOCTATOYHOCTH JOKa3aTenbCTB. OILEHKAa [OCTATOYHOCTH
JIOKa3aTesbCTB MPOUCXOAUT TOT/(A, KOT/Ia OIpeessieMast [0 BHYTPEHHEMY YOk IEHUIO
CyJ/la COBOKYITHOCTb COOPaHHBIX JJOKAa3aTebCTB MPUBOIUT K HECOMHEHHOMY BBIBOJY O
HAIMYMK ~ KOHKPETHBIX  OOCTOSITEJIBCTB — NpeIMeTa  JOKa3blBaHUS M APYIHX
00CTOATENBCTB, MMEIOIIUX 3HAYCHHE M0 Jielly. VICXO/s U3 M3JI0KEHHOTO MpejyiaraeTes
copMyIHpOBaTh YaCTh MEPBYIO CTAThu 00 OlEHKe aokasarenbcTB (4. 3 cr.67 T'TIK
P®) B crienyromieit peaaKimm:

«3. Cy/1 OLICHHBAET KaXJ0€ J0KA3aTEIbCTBO C TOYKH 3PEHUSI OTHOCHMOCTH,
JIOTyCTHMOCTH, JOCTOBEPHOCTH, & BCE COOPAHHBIE 0KA3aTENbCTBA B HX COBOKYITHOCTH
— JOCTATOYHOCTH B LEJSX [ONy4eHHS BBIBOJA O HAIMYHM TEX WA HHBIX
00CTOATENBCTB, UMEIONIMX 3HAYCHUE IO eIy,

[poueccyanbHoe  3HAYCHHE OPHU3HAHWS  MHUCHMEHHBIX  JIOKA3aTENbCTB

COCTaBJISICT COCP KAHUE IIeCTOro maparpada.

B Teopuu rpaxIaHCKOrO NPOIECCyalbHOro mpaBa Poccuu HapsiLy ¢ HCKaMH,
MPAaBOOTHOIICHUAMH ¥ (HAKTaAMH K YMCITy OOBEKTOB MPU3HAHKUS OTHOCST [HCbMEHHBIE
JIOKa3aTesbCTBA.

[Npu3HaHue CyIOM CYIECTBOBAHKS OTpPE/IEIEHHBIX MPABOBBIX OTHOIICHHH He
BCErJa COBIANacT C IPHU3HAHHEM TOrO (PAKTHUYECKOTO COCTaBa, KOTOPBHIM HCTEIl
000CHOBAJI CBOW UCK. 3HAUMTEIBHBIC PA3HOIIACHS 110 MOBOAY (haKTHUECKOW CTOPOHBI
MOTYT BO3HHKHYTbH, KOT/Ia 3aKOHOJIATEb HE PACKPHIBAET B TMIIOTE3€ MPABOBOM HOPMBI
TOYHOTO COCTaBa (PAKTOB, BHI3BIBAIOIIMX BO3HHUKHOBCHHE, HM3MEHEHHE WM IIpe-
Kparenue npaBooTHomienuit (4.3 ct.68 'TIK Pd).

Ipu WccnenoBaHNM MHUCHMEHHBIX JIOKA3aTebCTB JIMIAMH, YYaCTBYIONIUMH B
JieJie, MOXET OBbITh CIENAHO 3asABICHHE O IOUIOKHOCTH JOKYMEHTa KaK OJJHOTO W3
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JIOKa3aTeabcTB. Bcerpewarorcst  pasnuubble  BHAbl  nomtora  ((anscuduxanmm)
IMMCHhMEHHOI'O J0Ka3aTeJIbCTBA, HAMIPABICHHbIE HAa YMBIIUIEHHOE HUCKaXXeHUe (GOpMBI U
cozepKaHUs JOKyMEHTa.

IIpuzHanue CymoM, CTOPOHOH, MHBIMM Y4aCTHUKAMHU TIPaXXJAHCKOIO
CYZIOTIPOU3BO/ICTBA MICHMEHHOTO JOKA3aTEIbCTBA BIEUET MOPOXKICHHE FOPHANIECKIX
nocneacTBuil (MpU3HAHME KCKA, OTKAa3 OT HEro, 3aKII0YE€HHE MHUPOBOIO COINIALICHUS),
OpH YCIOBHH, YTO OHO IOJYYEHO M3 3aKOHHOIO WMCTOYHHKAa W He 3arparuBaer (He
YLIEMIISIeT) 3aKOHHbIE ITPaBa U HHTEPECH! APYTHX JIHLL.

B zakmodenumnm (QopMyIMPYIOTCS  BBIBOABI U NPEJIOKEHHA  IIO
COBEpIICHCTBOBAHUIO  I[UBUIMCTUYECKOIO  IPOLECCYAIbHOIO  3aKOHOAATEJbCTBA,
KOTOpOE PEryianupyeT BOIPOCH JOKAa3aTEIbCTBEHHOTO IPaBa B ILEIOM M ITHCHMEHHBIX
JI0Ka3aTeNNbCTB HEMOCPEACTBEHHO.
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