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OBLWAA XAPAKTEPUCTUKA PABOTDI

AKTYyaJlbHOCTh TeMbl uccienoBanusi. Cormacao ct. 46 Koncturynuu PO
KXJIOMY TapaHTUpYyeTcsl cyAeOHas 3amuTa ero mpaB W cBoOoj. JlaHHas HopMa
COOTBETCTBYET M pa3BHUBaeT moJjoxkeHus cr.32 Jlexnmapanuu mpaB U cBoOOX
YeJ0BEeKa M TIpakJaHuHa. Bo3BpallleHHe HCKOBOIO 3asBJICHUS B T'PaXKTaHCKOM
CYJONPOU3BOACTBE MPHU3BAHO OOECHEYUTh peATU3aAlMI0  MPOBO3TJIAIIEHHOTO
KoHcTutyueit 1 iHIMA HOPMATUBHBIMU aKTaMH TIpaBa Ha Cy/1e0HYO 3aIuTy .

NHCTUTYT BO3Bpall€HUs] MCKOBOTIO 3asBICHUS SBJISECTCS HOBOBBEICHUEM B
['paxxganckom mporeccyanbHoM kojgekce PO 2002 . Bonpoc o Mecte MHCTHTYTA
BO3BpAIIEHUS MCKOBOT'O 3asBJICHUSI B CHUCTEME TPaX)JaHCKOTO MPOIECCYaTbHOIO
MpaBa MPAKTUYECKH HE PAacCMaTpPUBAJICA COBPEMEHHBIMHU HcchenoBaTtensiMu. [Ipu
ATOM JIF000¥ BOIIPOC O MECTE TOTO WJIM MHOTO MHCTUTYTA, TeM 00Jiee Kacaromerocs
npaBa Ha CyAcOHYIO 3alllMTy, CBSI3aH CO CJIOKHOM TEOpeTUUeCKO mpobieMon
CHUCTEMBI MpaBa B IEJIOM M CHUCTEMbI OTPACIU TPaA’KJAHCKOTO IMPOILECCYaTbHOTO
MpaBa B YaCTHOCTH.

B 1996 rony Poccuiickas ®enepaums crama uineHom CoBeta EBporibl.
Muorue rocynapctBa-uienbl CoBera EBponbl mpu3HaiM, 4TO CHUCTEMa IpaBa
Poccun He otTBewaer eBponerckuM craHpaptaMm. Poccuiickas Depnepanus
CTPEMHUTCS K JEeMOKpaTH3allMk OOIIeCTBAa M CO3JaHUI0 MaTepUaNIbHBIX U
OpraHU3AINMOHHBIX MPEANOCHIIOK sl IPOBEICHUS MPABOBBIX pedopM B OymyIiem,
B cBsi3M ¢ 4yeM Poccuiickas ®Denepainus mnpuHsiga Ha cels 00s3aTeIbCTBA IO
COBEPIIICHCTBOBAHUIO TPABOBOM CHUCTeMBI. VCMONIHEHHWE MaHHBIX 005S3aTEIHCTB
TpeOyeT MPOJOHKEHHS JOJTOM pabOThl MO COBEPIIEHCTBOBAHHUIO TPAKIAHCKOTO
MPOLECCYATBHOTO  3aKOHOJaTelbcTBa. Kpome Toro, @enepanbHas lLieseBas
nporpamma «PaszButue cyaebnoit cucrembl Poccum» nHa 2007-2011 ropsr,
yrBepxkaeHHas [loctanosnenuem IlpaButennbctBa Poccutickoit deneparun No583
oT 21 centsa6ps 2006 roga mpeamonaraer, ¢ OJHOM CTOPOHBI, OOecredeHue
JOCTYMTHOCTH MPABOCYJIUS, ONTUMH3ALMI KOMIETEHIIMU CYAOB, a, C JAPYrou

CTOPOHBI, BHEAPEHHE NPUMHPUTEIBHBIX MPOUEAYp, JOCYIAEOHBIX CIOCOOOB
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yYpETyJIUPOBAHUS CIOPOB, HYTO C HEW30EKHOCTHIO CKAKETCA Ha WHCTUTYTE
BO3BPAIIIEHUS UCKOBOTO 3asBIICHUS.

Hacrosimmii mepuon pas3BuUTHUS OOIIECTBEHHBIX OTHOIIEHWH B Poccuu
XapaKTepu3yeTcs yueHbIMH Kak niepexoaubiii (B.B. Copokun). D10 G1aronpusTHO
JUIsL  JTaJbHEWIIEro  COBEpPIIEHCTBOBAHUS U Pa3BUTHS  TPAXKIAHCKOTO
IpoliecCyalbHOr0 3aKoHOAaTeNbcTBA. HeoOX0IMMO OTMETHTh, UTO B CBSI3U C
BBenenneM B jaeiictBue ['TIK 2002 mosBuinch HOBBIE MHCTUTYTHI U, BMECTE C
HUMH, COOTBETCTBEHHO, U HOBbIE KOJUIM3WHU MpaBa. B 3Toil cBsI3u uccienoBaHue
TAKOTO WHCTUTYTAa TPAXKTAHCKOTO TMPOIECCYaTbHOTO MpaBa KaK BO3BpAICHUE
WMCKOBOTO 3asBJICHHUSI TPEACTABISICTCS HE TOJBKO aKTyaJdbHBIM, HO u
HEOOXOAUMBIM ISl HauOoJiee MPaBUIBLHOTO U OOBEKTUBHOIO €ro MPUMEHEHUs B
MIPAKTUKE CYJIOB, a TAKXe JUIsl M3YUYEHUS TPaKIaHCKOTO IMPOIECCYaTbHOTO TMpaBa
CTYJICHTaMH IOPUJINYECKUX BY30B.

B nenom pasBuTHE POCCHUICKOIO Ipa’kJaHCKOTO MPOIECCYaIbHOTO IMpaBa B
TEYCHHE TIOCIICHETO JCCATHIICTUS XapaKTepusyeTcs kKak sBoionnoHHoe (M.K.
TpeyurHuKoB). DT0 03HAYAET, YTO KAKMX-JIMOO III00aIbHBIX HM3MCHEHUI B TEOPUH,
MPaKTUKE W HayKe TPaXIaHCKOTO IMPOIECCYaJbHOTO IpaBa HE IPOU3OILIO.
Opnako ObUIM TPEANPUHSATHI HEKOTOpPhIE MEPbl IO COBEPIIEHCTBOBAHUIO
IPaKIAHCKOTO  MPOLECCYaIbHOTO  3aKOHOJATENbCTBA, KOTOPbIE  MOBJIEKIU
CephE3HbIE HOBOBBEICHUSI.

B cBsa3u ¢ Berymiennem B cuity ¢ 1 despans 2003 roga nosoro I'TIK P®
3HAYUTEIHLHO PACIIMPUIIOCHh TIPABO TpaXkaaH Ha oOpamieHue B cyd. OqHaKo Ternepb
MOBBICHUIUCh M TpeOOBaHWA K JHUIAM, KOTOpPBIE JKEJIAlOT peain30BaTh CBOE
OeccropHOe€ KOHCTUTYLIMOHHOE IMPaBO Ha CYyACOHYIO 3alllUTy M HaMEpEeBaIOTCS
M0/IaTh HCKOBOE 3asiBJICHUE.

[IpaBo Ha 3alUTYy — KOHCTUTYLIMOHHOE IMPABO POCCHHCKUX rpaxkaaH. OHO
CIIYUT UHTEpecaM JIMYHOCTH, BBICTYIAsl OJJHOM M3 TapaHTUi €€ 3aKOHHBIX MpaB U
cBOOOZ. DTO OTBEUaeT WHTEpecaM TOoCyAapcTBa M OOIIEeCTBa, CIOCOOCTBYS
NOJAJIEP)KAHUIO TOrO0 CTPOsS OOLIECTBEHHBIX OTHOLIEHUH, KOTOPBIA, Oyayuu

00YyCIJIOBIICH CYIITHOCTHIO IEMOKpaTru3Ma, 3akperieH Koncturynueit PO.
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['paxxgaHckoe CyIOMpPOU3BOJCTBO JIOJDKHO CIIOCOOCTBOBATH YKPEIJICHUIO
3aKOHHOCTH, MPEAYNPEKACHUIO NPABOHAPYIICHUM, BOCIIUTAHUIO TPAXJaH B AyXe
HEYKJIOHHOTO COOJIFOZIEHUS W MCIOJHEHUSI POCCHUMCKUX 3akOoHOB. boubimoe
3HAYEHHE UMEET JOCTYIHOCTh 3AIIUTHI IPAB U OXPAHSEMBIX 3aKOHOM HHTEPECOB, a
Takke ee AhPeKTUBHOCTh. JleATeTbHOCTh OPraHOB 3alllMTHI NIPaB U HWHTEPECOB
HAYMHAETCS BCJICACTBHME OOpaIlleHHs] K HUM CaMOro CyObeKTa MaTepuaJbHOIO
mpaBa WX JPYTUX JIUIl, KOTOPBIM 3aKOH MOpyYaeT oOpaleHue B Cyl B MHTEpecax
3aMHTepecOoBaHHBIX Jidil. [IpaBo Ha oOpalreHue B Cyn 3a CyAeOHOM 3aIiuTou
SIBJISAETCS BAXKHOM IPOLIECCYATbHON TAPaHTHEN 3aKOHHOCTH.

MHCTUTYT BO3BpAIIEHHUs] MCKOBOTO 3asiBICHHUS MMEET 0CO00Ee 3HAYCHHE B
paMKax peaJu3alud KOHCTUTYIIMOHHOIO IpaBa Ha CyAeOHyr  3aluTy.
['ocymapcTtBo obecrneunBaeT HWHTEpPECHl TpaxaaH. Ero ammapar, JOKHOCTHBIC
JUIla TPU3BaHBl OXPAHATH IpaBa, CBOOOJBI W 3aKOHHBIE HMHTEPECHl TpaxkaaH,
3alMIIaTh OT MPOU3BOJIA U 3JI0ynoTpedieHuit. B aTom Boruionaercs MopaibHO-
MOJIUTUYECKAsl W IpaBoBasi 00S3aHHOCTH TOCYJIapcTBa Mepel JUIHOCTHIo (B.M.
UxukBasse).

[IpaBo Ha cyneOHYIO 3aIIUTy MPUHATO CUATATH OJHUM W3 BAKHEHIIHX IMPaB
POCCHICKUX TpakIaH, HX JIOTMYECKUM 3aBEPIICHUEM, MPEIONPEICICHHBIM
MCXOAHOM KoHIenuuenn KOHCTUTYIMH, OpPUEHTUPYIOIIEH BECh MOJIUTUYECKUN
MEXAHU3M Ha OXPaHy U 3alUTy UHTEPECOB JUYHOCTH.

3HadyeHue mpaBa Ha CyJeOHYIO 3alllUTy B CUCTEME KOHCTUTYIIMOHHBIX MpaB U
CBOOOJT POCCHICKUX TPaXKIaH OMPEIEISIETCS TEM, YTO MPABO Ha CyACOHYIO 3aIUTY
— CYLIECTBEHHAs IOPUANYECKAs rapaHTUsl BCEX JAPYTMX KOHCTUTYLHOHHBIX MpPaB U
CBOOO/I.

B Poccuiickoit ®denepanuu yrBepAuiack cyiaeOHas BiacTb. [IpuHAT psan
OCHOBOIIOJIAralOIIMX 3aKOHOB, 3aKPEIUISIOIIMX MPUHIMIIBI OpPraHu3aluud U
(GYHKIIMOHUPOBAHUS CYyAEOHON CHCTEMBI M CTAaTyC CyAeH. 3ajaya CeroJHsIIHErO
JTHSI COCTOUT B 3aKPEIJICHUU JOCTIKEHHUM Cy/1e0HO pedOpMbI U MPOABUKEHUE €€

JaJIbIIIC, 0COOCHHO B BOIIpOCax paCcIUpCHHUSA AJOCTYyIIa I'pakKjaH K IIPaBOCYAHUIO,
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IPUOIMKEHUIO CYZeOHOM 3alUThl K CTaHaapTam EBporeiickoro cysa, B MOUCKax
HOBBIX BO3MOYKHOCTEH cynonpon3Bojactsa (B.M. Jlebenes).

[Inenym BepxoBHoro cyna P® B cBoem noctaHoBiaeHuu oT 31 oktsopst 1995
roga Ne 8 «O HeKOTOpbIX Bompocax npuMeHeHus cynamu Konctutynuu PO npu
OCYLIECTBJICHUU TMPABOCYAMS» OTMETWJ, 4YTO B COOTBETCTBHMM CO CT.18
Konctutyniuu P® mnpaBa u cBOOOJBI 4ellOBeKa W TpaKJaHWHA SIBISIOTCA
HEMOCPEJACTBEHHO JeHUCTBYIOIMMU. OHU ONpPENeNsaiOT CMBICH, COJAEpKaHHE U
NIPUMEHEHUE 3aKOHOB, JEATEIbHOCTh 3aKOHOJATEIbHOM U HCIOJHUTEIbHOU
BJIACTH, MECTHOTO CAMOYIIPABJICHUS M 00ECIIEYMBAIOTCS MPABOCYANEM. Y UUTHIBAS
ATO KOHCTUTYIIMOHHOE TOJIOXKEHHUE, a Takxke moyoxeHue cr. 46 Konctutymuu PO,
rapaHTUPYIONIE KaXKIOMYy TMpaBO Ha CyAeOHYI0 3alluTy, CyAbl OO0s3aHbI
obecreunTh HaIJIeKAIIYIO 3alTUTy TIPaB U CBOOOI YeJI0OBEKa U TPaKIaHWHA ITyTEM
CBOEBPEMEHHOTI'O U NMPABUJIBHOTO PACCMOTPEHUS J€Na.

st Toro 4ToObl 3TM YCTAHOBKM HE OCTAaBAJIMCh MYCTHIMHU JIEKJIapalusMH,
HEOOXOIMMO B3aMMOJICUCTBHE MPAKTUKU MPUMEHEHHS HOPM MPOIECCYaTbHOTO
1paBa, BhISABJISIONIEH BOZHUKAIOIIKE MPOOJIEMbI, U HAYKH I'PakIaHCKOTO Mpoliecca,
MPU3BAHHON HAXOJUTh MyTH UX 3(HPEKTUBHOTO pa3peIicHUusI.

Bo3BpaiieHne HCKOBOIO 3asBICHUS SBJSIETCA HOBBIM IIOHATHEM IS
rpaxaanckoro cynomnpousBojctBa. Craress 135 [TIK P® ycranaBiauBaer
VCUEPIBIBAIOIINI ITEPEYCHb OCHOBAHWM BO3BPALLCHHS NICKOBOTO 3a5IBIICHUS.

Bmecte ¢ TeMm, 3adacTyr0 Cynbs BO3BpAIAET HMCKOBOE 3asBJICHUE, HE
IIPOBEPUB BCE OOCTOSTEILCTBA JieNia. AHAIN3 MPUPOLI MHCTUTYTAa BO3BPAICHUS
VMCKOBOTO  3asBJICHHSI, OCHOBAaHMM BO3BPALCHHS HMCKOBOTO 3asBJICHUSA B
IPXIAHCKOM  CYJONPOU3BOJICTBE  O€3yCIOBHO  HEOOXOAMM.  3HAYMMOCTh
VHCTUTYTa BO3BPAILCHUS MCKOBOTO 3asIBJICHUS MEPEOLEHUTH CI0XKHO, MOCKOJIbKY
oT npaBuibHOrO NpuMeHeHust cT.135 I'TIK P® 3aBucut peanbHas 3amura Ipas,
CBOOO/T M OXpaHsEMbIX 3aKOHOM MHTEPECOB I'PaXKIaH.

[lo3HaHne TpOIECCyaIbHBIX  OCOOEHHOCTEH  BO3BpAIEHUS  HCKOBOTO

3asBJICHUS ITO3BOJIUT U30€KaTh OIHOOK IMPpHU IPUMCHCHHUH HOPM IIPpOLCCCYyalIbHOIO



7
npasa ¥, TEeM caMbIM, OyJeT CIocOoOCTBOBaTh TMOBBIIICHUIO KauecTBa
CyJIOTNPON3BOICTBA, JCHCTBEHHOMN pean3alliy MpaBa Ha CyAeOHYIO 3alluTy.

CreneHb HAy4YHOI pa3padboTAHHOCTH TeMbI UCCJICTOBAHUSA.

3HAaYUMOCTh  KOMIUIEKCHOTO  MCCIIEOBAaHUS HMHCTUTYTa BO3BpAILLEHUS
UCKOBOTO  3asBJIEHUS B TIPAXKIAHCKOM  CYJONPOMU3BOJACTBE  OOBSICHAETCA
OTCYTCTBUEM B COBPEMEHHOM IMPABOBEIACHUM (YHIAMEHTAJIbHbBIX HCCIIECIOBAHUN
0 JaHHOM Teme. HaykoW TIpakIaHCKOTO MPOLECCYaJbHOro0 IpaBa C MOMEHTA
IPUHATUA U BCTYIUIEHUS B 3aKOHHYIO cuity ['TIK P® m3yuyanuce nunis HEKOTOpBIE
poOIeMBI BO3BpaLEHUS HCKOBOI'O 3asIBJICHUS B IPaKIaHCKOM
CyZIONIPOU3BOJICTBE.

MHcTUTYT ~ BO3BpallleHUs  MCKOBOTO  3asBICHUA B IPAXKIAHCKOM
CyJIOIIPOU3BOJCTBE SIBJISETCS HOBOBBEIECHHEM. PaHee HEKOTOpPbIE OCHOBAHUS
BO3BPAILEHUS UCKOBOI'O 3asBJICHUS SBISJIMCh OCHOBAHUAMM K OTKa3y B IPUHATHN
VICKOBOT'O 3as1BJICHUS.

Takum o0Opa3oM, MOXKHO cHenaTh BBIBOA O TOM, YTO MPOOJIEMbl MHCTUTYTa
BO3BPAILEHUS UCKOBOTO 3asBJICHUS B IPAKJAHCKOM CYJIOIPOU3BOICTBE HAXOAATCS
B HaYaJIbHOW CTENEHU UCCIIEAOBAHMS.

BBenenne mHCTHTYTa BO3BpPALlEHHUsT MCKOBOIO 3asBJICHHS B TI'PaXkKIaHCKOM
CYJONPOU3BOICTBE YKA3bIBAET HA HEOOXOAUMOCTh BBIPAOOTKH c110co0a IIPaBOBOIO
PEryJIMpPOBAHMSI OCHOBAaHMM BO3BpALEHUS MCKOBOI'O 3asBJICHUSA, a TAKXKE MOUCKA
IPOLECCYaJbHO-IIPABOBBIX IIyT€H peleHus Mpo0ieM, BO3HUKAKOLIUX IpHU
ONpeeJIeHUN OCHOBAHUI BO3BPAICHHS HICKOBOTO 3asIBICHHUS.

O0beKkTOM HcCIeI0BAHUSL  BBICTYMAIOT OOLIECTBEHHBbIE  OTHOIICHMS,
CBSI3aHHBIE C IPABOM Ha CyA€OHYIO 3aIlMTy BOOOIIIE, U, C BO3BPALIEHUEM UCKOBOIO
3asIBJICHUS], B YaCTHOCTH.

IIpeamerom mcciieq0BaHUA SBISETCS HMHCTUTYT BO3BPAIEHHUS HCKOBOIO
3asBJICHUS B TPAXKIAHCKOM CYyJOIIPOU3BOJCTBE, & UMEHHO IIOHSITHE BO3BPAILLECHUS
VMCKOBOIO  3asBJICHHS; OCHOBAHMS  BO3BpAILLEHUS HCKOBOTO  3asBJICHUS,
IIPAKTUYECKHE BOIPOCHI, CBA3aHHBIE C OCYIIECTBIECHHEM IIpaBa KaXkJI0ro Ha

CyneOHYIO 3aIUTYy.
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Hemu wu 3agaum wucciaenoBanusi. llens auccepranmoHHON padOTHl —
KOMIUIEKCHOE HCCIIEIOBAHNE OCHOBAaHUI BO3BpAIICHHUS HCKOBOTO 3asBJICHHS B
IPaXIaHCKOM  CYJONpPOM3BOJACTBE,  TEOPETHKO-METOJIOJIOTUYECKUN  aHAIU3
CYLIECTBYIOIIUX TEOPETHUECKUX M TMPAKTUYECKUX pa3pabOTOK, 3aTparuBarolINX
MHCTUTYT BO3BPALLEHUS HCKOBOI'O 3asBJIEHMsI, BbIpa0OTKA HAyYHO-NPAKTUYECKUX
OPEUIOKEHU 1O  COBEPLIEHCTBOBAHMIO  3aKOHOJATENbCTBA U MPAKTUKU
npumenenus cynamu ct.135TTIK PO.
[TocraHoBKa yKa3aHHOM LE€JIM MCCIIEIOBAHMS OIpeneania HeOOXOAUMOCTb
peleHus CIeayIOIUX 3a1ay:
1) paccMOTpeTh TEOPETHUECKHUE OCHOBHI BO3BPAIICHUS! HICKOBOTO 3asIBICHUS,
IUIS 4ero JaTh XapaKTePUCTUKY MOHATUSAM: <«IIpaBO Ha 3alIUTy», «IPaBO
Ha CyJeOHYIO 3alllUTy», «IpaBO Ha UCK», «IPaBO HA MPEAbABICHUE UCKA»,
a TaKXke IMpPeANoChUIKAM M YCJIOBHMSM OCYIIECTBIEHHUS IIpaBa Ha
IpeIbsBICHUE UCKA;
2) chopMyIHpOBATH OINPEEICHNE BO3BPAIICHHUS ICKOBOTO 3asBJICHUS,
3) onpenenuTh PO MHCTHTYTAa BO3BPAILCHHS WCKOBOTO 3asBJICHUS B
MEXaHHU3ME peanu3aliy rpaBa Ha cyAeOHYIO 3aIIuTY;
4) paccMOTpeTh OCHOBaHUsI BO3BPAIIICHUS HCKOBOTO 3asIBIICHHSI, & UMEHHO:
- HecoOJIOZEHUE HUCTIOM YCTAHOBJIEHHOTO (pelepalbHbIM 3aKOHOM IS
JAHHOW KaTeropuu CIOPOB HIIM IMPEAyCMOTPEHHOTO JOTOBOPOM CTOPOH
0Ccy1e0HOr0 TOpsAAKa YpPEryJaupoBaHUsl CIOpa JMOO HENpPENCTaBICHHUE
UCTIIOM JOKyMEHTOB, TIOJITBEPKAAIONIUX COOJIOJEHNE OCYIeOHOTO
NOpSAZKA YPETYIUPOBAHHUS CIIOPA C OTBETYMKOM, €CIIU 3TO MPEAYCMOTPEHO
(denepanbHBIM 3aKOHOM JUJIsl TaHHOM KaTeropuu CrOpoB UIIH I0TOBOPOM,;
- HecOOJI0IeHNE TPaBUII O TOJCYTHOCTH;
- [10/1a4a UCKOBOI'O 3asIBJIIEHUSI HEAEECTIOCOOHBIM JIULIOM;
- OTCYTCTBHE IMOANMCH B HCKOBOM 3asBJIEHUM WIM KOTJa MCKOBOE
3asBJICHUE MOAMKMCAHO M MOJAHO JHIIOM, HE MMEIOUIUM IOJHOMOYUN Ha

€ro MOJIMCAaHNE U IPEAbSIBICHUE B CY/I;
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- HaxoXIEHHEe B TPOM3BOJCTBE OSTOTO0 WM JPYroro cyaa Jmodo
TPETEHCKOTOo Cy/a JieNia 0 CIOPY MEXAYy TeMH K€ CTOPOHAMH, O TOM Ke
npeaMeTe U 10 TeM K€ OCHOBAHUSM,;
- MoJlaya WCTIIOM 3asBJICHUS O BO3BPAIICHUU HMCKOBOTO 3asBICHUS JIO
BBIHECEHHS OMNpEICNICHUs] CyAa O NPUHATHH HCKOBOTO 3asiBICHUS K
IPOM3BOJICTBY CYJa.

5) nmpoaHanM3MPOBATh CYIIECTBYIONIME CIOCOOBI pa3pemieHusi KOJUIM3UH
MHCTUTYTAa  BO3BpAIICHUS HMCKOBOTO  3asBICHUS B  POCCHUICKOM
rpaXXIaHCKOM MPOIeCcCyalbHOM IPaBe;

6) BeIpabOTaTh PEKOMEHJAIMU TI0  COBEPIICHCTBOBAHWIO HWHCTHUTYTA
BO3BPAILEHUS NCKOBOTO 3asBJICHHUS.

MeTtomoornueckass ocHoBa aucceprauum. I[Ipu npoBeneHnu TaHHOTO
UCCIIEIOBAaHMsI HUCIOJIb30BATUCH Takue OOILICHAayuyHble CpPEACTBA, KaK METOJbI
OOBEKTMBHOCTH W  BCECTOPOHHOCTH  IO3HAHHUS, €IUHCTBA U  OOPHOBI
POTHBOIOJIOKHOCTEH, BOCXOXKICHHE OT aOCTPAKTHOTO K KOHKPETHOMY H OT
KOHKPETHOTO K aOCTpakTHOMY, aHalu3 M CHUHTE3, CPaBHUTEIbHBIA METOI W
CHUCTeMHBI TOaXoA. B wacTHOCTH, OBUI TPOBEACH aHAIU3 MOJUICKAIIUX
NPUMEHEHUIO HOPM MAaTEpUalIbHOTO IpaBa C LEJIbI0 MPAaBHJIBHOTO pELICHUS
OCHOBHBIX BOIIPOCOB MPOIIECCYaTbHOTO TpaBa.

beumn  Takke WCHOJB30BaHBI  OONICTIPABOBBIE  CPEACTBA, a HMMEHHO
dopManbHO-IOPUINYECKUA W CpaBHUTENbHO-TIpaBoBoW  MmeTton.  Cpeau
CHENHaIbHBIX METOJIOB HCCIIECJOBAHUS MOXKHO BBIICIHTh aHAIH3 W 0000IIeHHE
CyJIeOHON MPAKTHUKHU.

OMnupuyeckass  OCHOBa  jaucceprammu. B cuny  cneuuduku
IPOIECCYalTbHOTO TIpaBa €ro HOPMBI MOTYT PEaTH30BBIBATHCS TOJBKO IMPH
paccMOTpEHHH KOHKPETHBIX el B Cy/A€, UMEHHO IMO3TOMY IPH HCCIIEIOBAaHUM
IpaXJaHCKO-TIPOIIECCYaIbHBIX WHCTUTYTOB pOJIb CyA€OHOW TPAKTUKU OYEHb
BEJIHKA.

OMOUPUYECKYI0O OCHOBY JAMCCEPTAllMM COCTaBISeT MpPaKTHKa BepxoBHOTo

Cyna PO, ony6nukoBannas B bronmnerensx Bepxosunoro Cyna 3a 2005., a Takxke
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OTJIeIbHBIE OIpeNeeHHs] CyA0B OOIIeH IOPUCAUKIUU 3a TMOCJIEIHUE TPU TOja,
OMmyOJINKOBaHHbIE, B YaCTHOCTHM Ha calTax www.femida.e-burg.ru u
www.oblsud.omsk.ru.

Teopernyeckne OCHOBBI HCCIe0BaHMA. B KauecTBe TEOPETHUECKON
OCHOBBI ~ JTUCCEPTAIIMOHHOTO  HCCIEJOBAaHUS  HUCIOJIb30BAaHbI  pabOTBHl  Kak
COBPEMEHHBIX, TaK M JOPEBOJIOUHUOHHBIX YYEHBIX-IPABOBEAOB. IJTO A.A.
AbGammH, H.I'. Anexcanapos, JI.U. Aaucumona, U.B. bapanos, C. baxxenos, O.A.
baxapesa, C.H. bparycs, @.0. borateipeB, M.M. borycnasckuii, T. boiiko, A.T.
bonnep, /. X. Banees, E.B. BacbkoBckuii, M.A. Bukyr, A. BuibxoBuk, A.A.
Bnacos, O.B. Bszosuenko, M.M. I'omuuenko, f. I'pens, B.I1. I'pubanos, JI.A.
I'pocs, P.E. T'ykacsun, M.A. T'ypsuu, B.I'. I'yceB, A.A. Jlemunues, A.A.
Jlob6poBonbckuit, M.B. Jlpo6szkuna, I1.d. Emuceiikun, T.I1. Epoxuna, B.B.
Edumoga, I'.A. XKunun, B.M. XKyiikos, .M. 3aiiuieB, B.H. 3axapos, H.b. 3eiiaep,
O.B. HNBanos, O.B. Ucaenkona, T.IO. Kapesa, A.®. Kiueitnman, A.®. Ko3znos,
[LIT. Konecos, D.E. Konokonora, K.M. Komuccapos, B.B. Komapos, A.IO.
Konnog, E.A. KpamennanukoB, A.H. Ky36arapos, E.A. Jlazapesa, JI.B. Jlazapes,
H.N. Mapsimesa, W.B. IlanteneeBa, B.M. Jlebenes, B.II. Jlorunos, I'.B.
Manbne, B.M. Mapteinenko, M.J[. Maruesckuii, A.A. MenbHukos, 0O.0O.
Mupounos, O.B. Muxaiinenko, E.B. Muxaiinosa, H.A. Mkptymsin, A.A. MoxoB,
O.M. MypanesH, H.K. MscaukoBa, O.B. Hesckas, M.M. Henames, A.M.
Hexopomux, M.A. HeuaeBa, T.H. HemaraeBa, E.M. HoceipeBa, FO.K. Ocunos,
['JI. Ocoxuna, A.A. Octpoymon, B.II. Ilapdenos, WN.JI. Ilerpyxun, A.L.
[Inemanos, A. [Tonyskros, H.}O. [Tonsiuckas, FO.A. TTonosa, T.W. ITpouenko, E.I'.
[Tymxkap, 1.M. Pe3nnuenko, 1.B. PemerHukona, J.A. Pozenbepr, M.A. PoxkoBa,
E.b. Poii, E.P. Pycunoga., T.A. CaBenbeBa, C. Canoxxnukona, T.B. CaxHoBa, P.A.
Cunopos, B.B. Copokun, T.B. Cypkora, U.A. Tabak, E.I'. Tapno, B.A. Tapxos,
JI.B. Tuxomupona, M.IO. Tuxomuposn, H.K. TomueeB, M.K. Tpeymnukos, E.A.
Tpemena, [I.M. ®wmnmnos, A.P. Xakumymnd, M.X. Xyrte3, H.A. YUeunna, JI.M.
Yeuot, B.M. Uxukanze, M.C. [llakapsH, A.A. [llananun, O.H. lllemenena, FO.A.
[IInpoxkomnosc, T.II. llIummapesa, E.M. Illokyesa, B.H. lllernos, T.M. Llenkosa,
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A.B. Iuxouxuii, A.B. IOqun, M.K. IOkoB, B.B. fpkos, C.B. fpocnasuesa, N.A.
AcTtpxxkemMOCKuil 1 11p.

Hayuynass HoBH3HA paldoThl 3aKJII0YAETC B CJAEAYIONIUX OCHOBHBIX
MOJIOKEHUSIX, BHLIHOCUMBbIX HA 3aIUTY.

1) Bo3sBpamieHHe HCKOBOTO 3asBICHHS — OTO HWHCTHTYT T'PaXKIaHCKOTO
npoleccyalbHOr0  MpaBa,  KOTOPBIM,  SBJISISICH  MEPOM  IpaskJaHCKOU
MIPOIIECCYaTbHOM 3aIUTHI, BHICTYMAET B Ka4e€CTBE MPABOBOTO HEOJIATOMPHUSTHOTO
MOCJIE/ICTBUSI MOJJAYH UCKOBOTO 3asBJICHUSI JIJI5 3aIIUThHI CYyOBEKTa OT BO30YKIEHUS
TPKIAHCKOTO  CYJOTPOM3BOJCTBA TIO  OCYIIECTBJICHHOMY  HEHAJJIC)KAIIUM
00pa3oM mpaBy Ha CYJeOHYIO 3aIuUTYy.

2) OcHoBaHMSI BO3BpalllCHUS KMCKOBOTO 3asBJICHUS MPEACTABISIOT  COOOM
OTIpENICTICHHBIC ~ OTPAaHWYCHHS, [0 KOTOPBIX  SBISIETCS  HEIOMYIICHHE
BO30YXJIeHHsI HEOOOCHOBAHHOTO TpakKIAaHCKOro cynonpousBojacta. [IpaBo Ha
CylneOHYI0 3aluTy MpU BO3BpAIICHHMH HCKOBOTO 3asBICHUS HE HapyllaeTcs,
MIOCKOJIBKY TOJIBKO COOJIOZICHHE BCEX YCIIOBUH, mepeuncieHHbix B cT. 135TTIK
P® obecnieunBaeT cipaBeniuBoe 1 00OCHOBAHHOE CYAOTPOU3BOICTBO.

3) IIpemnaraercs BHecTH B penakiuio cr. 135I'TIK P® HekoTOphie M3MEHEHNH,
a uMmeHHO BKJIOUUTH B 4.1 c¢T.135 I'TIK P® myHkT 7, colmepxkaHUeM KOTOPOTO
SIBUJIOCH OBl CJIEIYIOLIEE YCIOBUE: UCTIIOM B YCTAHOBJICHHBIA CPOK HE BBINOJIHEHBI
yKa3aHUsl CyJbU, TEPEUMCIICHHBIE B OMNpEneNieHHd 00 OCTaBIICHHMH HCKOBOTO
3asBrieHus Oe3 nBuxkeHus. [Ipu stom 4.2 ¢1.136 ['TIK P® nomkHa BBITIAIETH
CIIeIYIOMUM 00pa3oM:

«B ciydae, ecnu 3asBUTENh B YCTAHOBJEHHBIM CPOK BBITIOJIHUT YKa3aHUS
CyJllbU, TIEPEUYUCIICHHbIEC B OINPEACIICHUH, 3asIBJICHUE CUUTAETCS MOJIaHHbIM B JIEHb
€ro TEPBOHAYATIBLHOTO MPEJCTABICHUS B Cyld. B MpOTMBHOM cilydae 3asBICHUE
CUMTAETCs] HE MOJIaHHBIM U BO3BPAILAETCS 3asIBUTEIIO CO BCEMHU MPUIOKEHHBIMU K
HEMY JOKYMEHTaMU B Mopsake, npeaycMoTpeHHoM 1.7 4.1 ct. 1351 TIK PD».

Kpome Toro, mpeayiaraeTcsi BHECTH HEKOTOPBIE U3MEHEHHS B (POPMYITHPOBKY
n.14.1c1.135TTIK P®, a umenno uznoxuth n.1 4.1 ct.135I'TIK PO cregyronum

obpazom:
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«Cynbst BO3BpAIaeT HCKOBOE 3asiBJICHUE B CITy4ae, €CIIU:

1) WCTEI[ HE TPEICTAaBWJI B YCTAHOBJICHHBIA CYIbeW CPOK JIOKYMEHTHI,
MOATBEPIKIAIONINE COOJIIOICHHE JTOCYI€OHOTO MOPSAAKA YPETYJIHMPOBAHUS CIIopa C
OTBETYMKOM, €CIU OTO MPEAYyCMOTPEHO (heaepalbHBIM 3aKOHOM IS JTaHHOU
KaTeropu CIOPOB WJIM JOTOBOPOM, B TOM Ccllydae, €CJIH HCKOBOE 3asBIICHHC
ocTaBiieHO 0e3 aBmxeHusd B cooTBeTCTBUHU € 4.1 cT.136TTIK PD».

Taxke mpemmaraercs n.4 4.1 ct1.135 I'TIK P® wu3noxute cremyromum
obpazom:

«Cynbst BO3BpAIlaeT HCKOBOE 3asiBJICHUE B CITy4ae, €CIIu:

4) UCKOBOC 3asBJCHUEC HE IOJIUCAHO HCTIOM WM HCKOBOE 3asBIICHUE
MMOAMKCAHO W MOJAHO JUIIOM, HE MMEIOIIMM MOJIHOMOYMI Ha €ro MmoAIHCaHHE U
MPEIBSBICHHUE B CY/I;»

Bxirouenue B 1.4 4.1 ¢1.135'TIK P® cnoBa «ucTern» Mo3BOJIUT HU30€XKAaTh

BO3MOXXHOCTH npumeHeHusi crareit 135, 136 T'IIK P® x ogHOomMy U TOMY K€
ciy4aro, 4yto OyneT cmocoOCTBOBaTh 0Oojiee OOBEKTUBHOMY W MPABHIBHOMY
PUMEHEHUIO 3aKOHO,1aTeILCTBA.
4)  Ilpenmnmaraercs 3aKOHOJATEIBHOE 3aKPEINICHHE JOKYMEHTapHOW (QOpPMBI
MOATBEPKIACHUS COOIIOACHUS JOCYACOHOTO TOpsAJKAa yperyJMpOBaHUS CIOpa,
HEOOXOJMMOM ISl YCTaHOBJICHHS (pakTa HENpPEICTaBIICHUS B CYyJl JOKa3aTelbCTB
coONrofieHusT  IOCYAeOHOr0 TMOpsiiKa yperyiupoBanus cmopa. Jas  3toro
HeoOXxoauMo BHecTH KoppekTuBbl B cT. 135 I'TIK P®, a umenno n006aBUTH
pUMEYaHue, COAepKaHne KOTOPOTO COCTABIISET CIICIYIOIIEE:

«TOKYMEHTapHBIM TOJTBEPKICHUE COONIOACHUS JOCYACOHOTO TMOpsaKa
yperyJIMpOBaHUs CIOpa SBISAIOTCA. 3a(UKCUPOBaHHBIM (DAaKT HAPYIICHHS IpaB
3aMHTEPECOBAHHOTO JIMIlA, OPOpPMIICHHAS B HAJICKAIIEM TMOPSIAKE TPETCH3US,
3aUKCHPOBAaHHBIN (aKT MPEaBABICHUS TMPETCH3UH HAJJICKAIIEMy OpraHy,
JTI0Ka3aTesIbCTBA B MOATBEPKICHUE HAPYIIICHHS IPAB MM 3aKOHHBIX HHTEPECOB.
5) OctaBneHre UCKOBOTO 3asiBICHUS 0€3 IBIKCHHUS — 3TO MPOMEKYTOUHBIA dTAIl
MEXIy MMOJIaueii MCKOBOTO 3asBJICHHS U BO3BPAIICHHEM MCKOBOTO 3asBiieHUs. [Ipu

9TOM I1IOJ IMPOMCIKYTOYHBIM 3STAllOM CJICAYCT IMOHHMMATb OAHY U3 HOI[CTaI[I/II\/'I



13

peanu3anMy TMpaBa Ha CyaeOHyr0 3amury. Takum oOpa3oM, BO3BpAICHUE
HCKOBOT'O 3asiBJIEHUS BO3MOKHO M HAa OCHOBAHMU HE BBINOJIHEHUS HCTIIOM
yYKa3aHUH CyJIbH, COACPKAIIUXCS B ONpEICICHUU 00 OCTaBJICHUU HCKOBOTO
3asBJIEHUS O0€3 IBUKECHUSL.

6) CyiecTBeHHON O0COOEHHOCTBIO JHCIIO3UTHBHOIO XapakTepa IIpaBa Ha
CyIeOHYIO 3aIUTY SABJISETCS TO, YTO TO MPABO BOZHUKAET HE TOJIHKO B Pe3yJIbTaTe
BOJICU3BSBIICHUS CaMOTO 00JIaaTesnsl MaTepuaibHOTO MpaBa WM WHTEpeca, HO U
10  BOJICU3BSBIICHHIO  JAPYTHX  JIMI, TPHUBEANIEMY K  BO30YXKICHUIO
CyZIOTIpOU3BOACTBA. Hampumep, mpu mpeabsSBISHUNA HCTIIOM HEOCHOBATEIHHOTO
WCKa, CyJ BO30YXIaeT MPOU3BOJICTBO MO TPAKIAHCKOMY i€y, HO TPU ITOM Y
OTBETYHMKA BO3HHUKAET MPABO HA CYyACOHYIO 3aIlHTY.

HayuHo-TeopeTnueckasi  3HAYMMOCTb  JHcCcepTAllMM  OOYCJIOBJICHA
BBIOOPOM TEMBI M 3aKJIFOYACTCS B BOBMOYKHOCTH HCITOIB30BaHUS COJICPIKAIINXCS B
JUCCEPTAIIMM HAyYHBIX BBIBOJIOB W TPEIIONKEHUS JUIS JAIBHEHUIIEro pa3BUTHS
HAyKd TPAXJTAHCKOTO  TPOIECCYaIbHOTO TpaBa M  COBEPIICHCTBOBAHUS
3aKOHOATEILCTBA.

Teopernueckue BBIBOJBI, TIOJYYCHHBIC B PE3yJbTaTe MPOBEACHHONW PaOOTHI,
MOTYT TIOCIY>)KHTh OCHOBOH HE TOJBKO JUIS TPOBEIACHUS JalbHEHIIHMX
WCCJICIOBAHMM, KacarolIUXCsl WHCTHTYTa BO3BpAIICHUS HCKOBOTO 3asBJICHUS B
TPAXKIAHCKOM CYIOTPOM3BOJICTBE, B YaCTHOCTH, W TpaBa Ha CyACOHYIO 3aIUTy
BOOOIIIE, HO M MOTYT NPUMEHATBHCSA ISl MarMCTePCKUX H3BICKAHWUN B 00J1aCTH
TPaXKIAHCKOTO MPOIIECCYaTBLHOTO TTpaBa

I[IpakTHyeckass 3HAYUMOCTb JHuccepTamuu. lVcciemoBaHne WHCTUTYTA
BO3BpAIIICHUST MCKOBOT'O 3asBJICHHS OyJeT TOJIE3HO I CyIeOHOW MpaKTHUKH, a
TaKKe IS MaJIBLHENIIIETO 3aKOHOIATEJILHOTO COBEPIIIEHCTBOBAHHUS
MpoIlecCyalbHbIX HOPM, B yacTHOCTH, cT. 135I'TIK PO.

Takum 00pa3oM, BBIBOJBI M TPEIJIOKCHHUS 10 COBEPIICHCTBOBAHHUIO
MIPOIIECCYAThHOTO 3aKOHOAATENIbCTBA, M3JI0KEHHBIE B JMCCEPTAIUHA, MOTYT OBITh

YUTE€Hbl B 3aKOHOTBOPYECKOW paboTe, MpUMEHEHbI B CyneOHON AEATENbHOCTU U
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UCIIOJIb30BaHbl NPU NPENOJaBaHUH KypcoB «[pakIaHCKOE HpoLeccyalbHOE
npaBo», «ApOUTpaKHOE MPOLIECCYATEHOE MPABO».

AnpobGauusi pe3yJabTaTOB MccaeqoBaHus. /{uccepraiius moAroToBiIeHAa HA
kadenpe rpaxmanckoro mporecca ['OY BIIO «CapatoBckas rocymapcTBEHHas
aKaJeMus IMpaBa», TIJ€ TMPOU3BEIECHO €€ OOCYXIECHUE U pEelEH3UpPOBaHUE.
OCHOBHBIE TIOJIOKEHUSI M BBIBOABI MO JAMCCEPTALMA OTPAXKEHbI aBTOPOM B
YyeOnom mocobun «lIpaBo Ha cyneOHyro 3ammuty» (CapatoB, 2006) m nByx
onyOJIMKOBaHHBIX B pedepupyeMoM KypHaie, pekomeHaoBaHHoM BAK, HayuHbIX
CTaThsX, JTOJIOKEHbI Ha MexayHapoAHONW Hay4YHO-TPAKTUYECKON KOH(EpeHIINH,
nocesienHoit 75-1etuo CHOU — CT'AIl «tOpuanueckoe o6pa3oBaHue U Hayka B
Poccuu: npobnemsl MmoaepHuzauuu» 6-7okts6ps 2006

CTpyKTypa HcCile0BAHUSA.

JuccepTanusi COCTOMT U3 BBEJEHUS, 2-X TJIaB, BKJIKOYAIOUX S naparpados,

3aKJII0YEHUsT U OMOIMorpaduyuecKkoro Crucka UCHoJb30BaHHOU JTUTEPATYPHI.

OcHoBHOe coaep:xaHue padoThl

Bo BBeneHmu 00OCHOBBIBaE€TCS BBIOOp TEMBI  JUCCEPTAIMOHHOTO
UCCIICIOBAHMsI, OMpEAeNseTcs CTeNeHb €€ HaydyHOW pa3paboTaHHOCTH,
ONpeAeNAoTCS TpeaMeT, LeAd W 3aJaud HCCIeIOBAaHUA; YyKa3bIBaeTCs Ha
METOJIOJIOTUYECKYI0 ~ OCHOBY, TEOPETUYECKYHD H  OMIIMPUYECKYI0  0assl,
bopMynUpyIOTCI ~ OCHOBHBIE  TOJOXEHHsS,  BBIHOCUMBIE  Ha  3alIUTY,
XapaKTepu3yeTcss HaydHas W [pakTHYecKas  3HAYUMOCTh  IMOJTYYEHHBIX
JMCCEPTAaHTOM BBIBOJIOB, OTMEYAETCS UX arpoOaItusl.

IlepBas rnaBa aquccepranumu «IIpaBo Ha cyae0HYI0 3a1IMTY» COCTOUT M3
Tpex naparpados.

B nepBom mnaparpade «Obwasn xapakmepucmuka 3auumsl npasa u npasa
Ha 3awumy» NAeTCsl ONpeIeIeHne MOHATUS <3aluTa npaBa». [IpaBo Ha 3amuTy
OTIpe/IeNsAeTCsl KaK yCTaHOBJICHHAS OXPAHHUTEIHLHOW HOPMOW IMpaBa BO3MOXKHOCTH

OTIPE/ICNIEHHOTO MOBEAEHUS YIPABOMOYEHHOIO JUIAa B KOH(MIMKTHOW CHUTYallWH,
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MPEIOCTaBICHHAS MY B IEJISIX 3aIUTHl PETYJISTHBHOTO CyOBEKTHBHOTO TIPaBa WA
OXpaHSEMOT0 3aKOHOM MHTEpeca.

JluccepTaHT mojaraer, 4ro HamOoJiee IMPAaBHJIBHBIM W TIOJHBIM SIBIISCTCS
oTpeieTICHUE MpaBa Ha CyACOHYIO 3allUTy KakK IpaBa Ha oOparieHue 3a cyaecoHon
3aIUTOM M TpaBO Ha IMOJydYeHHWe CyaeOHo# 3ammTel. HeoOxoaumo deTko
pasnuyaTh MpaBo Ha oOpalieHUe 3a CyaeOHOM 3aIMTON W MpPaBO HAa IOJIyYCHHE
CyZIeOHOM 3aIUTHI.

OTmedaeTcs, 4To peaau3aius mpaBa Ha CyACOHYIO 3alllUTy IPU HAIMYUU BCEX
€ro TMPEANOChUIOK 3aBUCAT B KOHEYHOM CYET€ OT BOJICH3BSBICHUS JIUIIA,
3aMHTEPECOBAHHOTO B TaKOW 3amuTe. B 3TOM M COCTOMT OCHOBHOE MPOSBIICHUE
MPUHITUIIA TUCTIO3UTUBHOCTH.

JIuCcro3uTHBHOE HAYal0 TMpaBa Ha CyAeOHYIO 3aluTy MPOSBISICTCS, B
JaCTHOCTH, B TOM, YTO JIO BO3OYXKIEHHUS CYJIONPOU3BOJCTBA IO IPakTaHCKOMY
JIeJTy MCTEIl BIIpaBe MOJIaTh 3asBJICHUE B CY/ O BO3BPAIICHUH UCKOBOTO 3asBIICHUS
B cooTrBeTcTBUH ¢ . 6 4.1 ¢T.135ITIK.

B nuccepraruu caenaH BEIBOJ O TOM, YTO OCHOBAHHS BO3BPAICHUS HCKOBOTO
3asIBJICHUS SIBJITFOTCSI OTPaHUYEHUSIMH TIpaBa Ha JOCTYITHYIO 3aIUTy HapYIICHHBIX
npaB, HO O3TO JIMIIb ONPEACICHHBIC OIPAHWYCHHUS, IEIbI0 KOTOPBIX SBIISCTCS
HEJOMYIIICHUE BO30YKJICHHSI He000CHOBAHHOTO IPaKIaHCKOTO
cynompou3BoAcTBa. [IpaBo Ha CymeOHYIO 3alIUTy HE HAPYMIAETCS, TOCKOJIBKY
TOJBKO COOJIFOJICHUE BCEX YCIOBMM, mepeuncieHHblx B cr. 135 I'TIK P®
o0OecrieynBaeT CHOpaBeNJMBOE W OOOCHOBAHHOE CyIONpou3BOACTBO. Ilpu
IPAaBOMEPHOM BO3BPAIICHUH WCKOBOTO 3asBJICHUS IPUHIIUI JIUCIIO3UTHBHOCTH HE
HapyIIaeTcs.

OTcyTCcTBUE OTPAaHUYCHHN B peasi3aIliy IIpaBa Ha Cy/IeOHYIO 3alUTy MOXKET
MIPUBECTH K 3JI0YMOTPEOJECHNUIO CBOMMH ITPaBaMU CO CTOPOHBI HEJTOOPOCOBECTHBIX
JINLI.

Bo BTopom mnaparpade «llomamue npasa Ha npeovssieHUe UCKA U
npobnemvl €20 pearuzayuu» AHATUUPYIOTCS pa3lIMYHbIe TOYKH 3pEHUS,

KaCaromuecs CYIHOCTH IIpaBa Ha MPCAbABIICHUC NCKaA.
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Jlanee yka3bIBalOTCA YCIOBUS, IPH COOIMIOACHUN KOTOPBIX TPAKIAHIUH MOMXKET
IIPEABABUTH UCK:

BO-IIEPBBIX, OH JOJDKEH 00J1a/1aTh IPABOM Ha NPEIbIBICHUE UCKA,;

BO-BTOPBIX, BBIIIOJIHUTH ITPEABAPUTEIILHBIC YCIOBUS €0 PEATU3ALINH;

B-TPETHUX, COOJIIOCTU MpaBUiia OOPAILEHUS K CYLY.

OtmedaeTcsi, 4TO NPEIBSABICHUE WCKa SBILSIETCS pealnu3aluell IpasBa Ha
oOpailieHue B CyJ 3a 3aIIMTOM, MPH 3TOM Yy CyJa BO3HHKAET HE CTOJBKO MPAaBO,
CKOJIBKO OOSI3aHHOCTb IPUHATHS U pacCMOTPEHUSI UCKOBOI'O 3asIBJIEHUS, B ClIydae,
€Clii OHO TMOJAHO C COOJIIOJIEHUEM YCTAHOBIEHHBIX 3aKOHOM YyCIOBUH. UTO
KAacaeTcs UCTLA M OTBETYMKA, TO Y HUX BO3HUKAET HE TOJBKO MHTEPEC, HO TAKKE
npaBa ¥ oOs3aHHOCTH. Hampumep, 0053aHHOCTb JOOPOCOBECTHO I0JIB30BATHCS
BCEMU IIPUHAJIEKAIIMMHU UM IIPOLECCYATIbHBIMU IPABAMU.

Bo Bropom maparpade mnepBod IJIaBbl MOAPOOHO pPAacCMaTpPUBAIOTCS
IPEANOCBUIKM W YCIIOBHS pealM3allii I[paBa Ha IPEABSBICHHE MCKA.
HecoOmntogenne ycnoBuii peanu3ali IpaBa Ha MNPEAbSIBICHUE HCKA SIBISIETCA
IIOBOJIOM K BO3BPAILICHUIO UCKOBOT'O 3asIBJICHUS.

Hck B nuccepranyu onpenesieTcss Kak CpeaCTBO 3alIUThl TPAKIAHCKUX IIPaB,
cBOOO M MHTEPECOB, COAEpxKallee B cede MaTepualbHO-IIPaBOBOE TPeOOBAHMUE,
KOTOpOE pean3yeTcsi B CyA€OHOM IpOLECCE B ONPEAEIEHHBIX MPOLECCyalIbHbIX
npaBOOTHOIIEHUSX. OHAKO, B 3aKOHOJATEIBHOM 3aKPEIJIEHUU MOHSATHS <HCK»
HET HEOOXOJIMMOCTH, MOTOMY UYTO €JUHOE OIpPEAENEHUE HCKA IPOLECCyaabHOU
HayKOW U MPAKTUKOU JI0 HACTOSIIIETO BPEMEHU HE pa3pabOTaHoO.

B Tperbem mnaparpade «BozHukHOBeHUE 2SpANHCOAHCKUX NPOYECCYATbHBIX
npasoomuoweHuy»  ITACCEPTAaHT  KacaeTcs  BONpoca O  TIPaXKIAHCKHUX
MPOLECCYaJbHBIX MPABOOTHOIIEHUSX B paMKaX COOCTBEHHOTO HCCIIEIOBAaHU, B
CBA3M C HEOOXOIMMOCTBIO OIPEAEIUTh HMX CTPYKTYpy, UYTOOBI NEpedTH K
UCCIIEJOBAaHUIO OCOOEHHOCTEM ydacTHs HCTHA U OTBETYMKA B HCKOBOM
IIPOU3BOJICTBE.

ABTOp momaraer, 4YTO NPEANOCBUIKAMH TIPAKIAHCKUX IPOLECCYATBHbIX

HpaBOOTHOIHeHI/Iﬁ SIBJISIFOTCS.
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1) HOpMBI TmpaBa, MOX JCWCTBHE KOTOPHIX MOJNANAIOT yKa3aHHbBIC
PaBOOTHOLICHMUS,;

2) J1eecnocoOHOCTh JIUIIA,

3) BO3HHKIIUH CIIOpP, KOTOPBIH SBISETCS OPUANICCKIM (HAKTOM.

Bropas rinasa nuccepranuu «Bo3BpaiieHue HCKOBOI0 3asiBJICHUS — OJAUH
U3  BAPHAHTOB OKOHYAHHUS  CTaAMH  BO30YXKACHHMA  IPAKAAHCKOIO
CYAONPOM3BOICTBA» COCTOUT U3 JBYX Maparpados.

B nepBom nmaparpade «Bo3zbysicoeHue epaxcoanckoeo cyoonpouzsoocmead —
HA4anbHas cmaousi 2paxrcoancko20 npoyecca» NoJ4epKUBaeTCs, YTO BO30YXKACHHE
IrPaXIAHCKOIO0  CYJOIPOM3BOJCTBA  SIBIIIETCS  CAMOCTOSITEJIBHOM  CTaJHeu
IpaXJaHCKoro mpouecca. VMeHHO 1O3TOMy MpaBO Ha  BO30YXACHHE
CyZIONPOM3BOACTBA MO TPAXKIAAHCKOMY JI€Jly BO3HHKAET, €CIM y JHULa €cCTh
IpaBOMOYME Ha oOpalleHue 3a CyJIeOHOHW 3alluTOM M 3TO IPaBOMOYHE
pPEaIN30BaAHO C COOJIIOIEHUEM NTPEAYCMOTPEHHBIX 3aKOHOM YCIIOBUH.

['paxxnanckoe IIPOLIECCYAIBHOE 3aKOHOJATENbCTBO  YCTAHABIMBAET
00s13aHHOCTh CyZJa BO30YXAaTb CYJIONPOU3BOACTBO M0 TPAKIAHCKOMY €Iy
TOJILKO MO 3asBJICHUIO OOpAaTUBIIErOCs JHIA, T.€. WHUIUATHBA BO30YXKICHUS
IPUHALICKUT 3aUHTEPECOBAHHOMY JIMIlY. 3aMHTEPECOBAHHOE JIMIIO UMEET IPAaBO
BbIOOpA: 0OpamaTbes Uik He 00paIaTbes B Cy/J1 3a 3alUTOM.

Lenbto craguu BO3OYXKIEHHUS TPAKIAHCKOTO CYIOMPOU3BOACTBA SIBISETCS
peuieHue BoIpoca O BO3MOXKHOCTH Hadajla TIPaXKJaHCKOro Ipouecca IIo
TpeOOBAaHUIO OMpeAENEHHOro Nuia. IMeHHO Ha 3TO# cTaguu pemniaeTcst BOIpoc O
nanpHenme cyapbe 3asBieHHOro TpebOoBaHus. I[IpaBOBBIMH MOCHEICTBUAMU
oOpallleHusl 3aWHTEPECOBAHHOIO JIMLA B CYJ SBJSAIOTCA: OTKa3 B IPHUHITHU
UCKOBOTO 3asIBJICHUs, OCTaBJCHHME 3asBiIeHHE Oe3 ABI)KECHUS, BO3BpAIlCHHE
VICKOBOTI'O 3asiBJICHUS, IPUHSATHUE 3a5BJICHUS K IPOU3BOJICTBY.

VYKa3zaHHbBIE IPABOBBIE IIOCIEACTBUS IOJA4YM HCKOBOI'O 3asBJICHHUS MOXHO
YCIIOBHO DPa3JeiIUTh Ha IOJIOKUTEJIbHBIE W OTPULIATENbHBIE, T.K. OJHU W3 HHUX

HCKIIOYA0T MWW IIPHUOCTAHABIMBAIOT pCalu3allldio IIpaBa Ha IPCABABICHHC
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MCKOBOTO 3asBJEHUA, a Apyrue HeT. Ilpm 3TOM oOTpuuaTenbHbIE NOCIEACTBUS
MOTYT OBITh IPEOJOTUMBIMU U HEMPEOI0TUMBIMHU.

JluccepTallMOHHOE HCCIENOBAaHUE TMOCBSIIEHO WHCTUTYTY BO3BpallCHUs
WCKOBOI'O 3asBJICHUs, TOTJa KaKk IPUHATUE HCKOBOIO 3asBJICHUE BBUAY
NPEAIOKEHHONW KBATU(UKAIIMK OTHOCUTCS K MOJOKUTEIBHBIM MPEANOCHIIKAM, U,
CJIEA0BATEIbHO, OTHOLIEHUSI K TEME MCCIENOBaHUs, 10 MHEHUIO JUCCEPTAHTA, HE
UMeeT.

[TotoMmy mOApOOHO JHUCCEPTAHT OCTAHABIMBAETCS HAa TpeX JAPYrux
IOCJEACTBUAX ITOJAaYM MCKOBOTO 3asBJIEHUS B I'PAXXIAHCKOM CYAOIPOU3BOICTBE.
OTka3 B MPUHATHH HCKOBOTO 3asBIICHUS, OCTABJICHHWE HCKOBOTO 3asBICHHs Oe3
JBH)KCHUST M BO3BpAILCHHE HCKOBOI'O 3asBICHUS SIBJISIOTCS OTPULATEIIBHBIMU
NOCJIECTBUSIMM TIOJIa4M KCKOBOro 3asBiieHHs. llpu 3TOM 0OTKa3 B NpUHATHAN
MCKOBOTO 3asiBJICHUS SIBJIAETCS OTPULATEIbHBIM HEMPEOAOJUMBIM MOCIEICTBUEM
M0/Ia4M UCKOBOTO 3asIBJICHUS, & OCTABJICHHE MCKOBOIO 3asBJICHUs O€3 JIBMXKCHUS U
BO3BPAILEHNE MCKOBOTO 3asBJICHUS SIBISIIOTCS OTPHULATEIBHBIMU MPEOIOJIHMMBIMU
IIPABOBBIMU MOCJIEICTBUSIMHU M10J1a4U 3asIBJICHUS.

ABTOpPOM OTMEYAeTCsl, YTO OCTABJICHUE MCKOBOTO 3asBICHMS 0€3 IBHKEHUS
HE SBJSIETCA CaMOCTOSITENIBHBIM IPOLECCYalIbHBIM IOCIEACTBUEM MOJAa4u
MCKOBOTO 3asIBJICHUS, & MOKET PACCMATPUBATHCA JIMIIb KaK IPOMEKYTOUYHBIHN ATall
MEXKIy I0Ja4eld HCKOBOTO 3asBJICHUS M BO3BPALICHUEM HCKOBOTO 3asBJIECHUS.
OCHOBaHUSI K OCTaBJIEHUIO MCKOBOI'O 3asBJICHUSI 0€3 JIBHXKEHUSI HOCST YCIOBHBIN
Xapakrep, T.€. HX YCTPAHEHUME BO3MOKHO U, CJIEIOBATEIBHO, BO3MOXKHO
JAJbHENIIEE PA3BUTHE TPAXKIAHCKOTO CyIOIPOU3BOICTBA.

B ITIK P® B OTHenbHOW CTaThbe COAEPKATCS HOPMBI, PETYJIUPYIOIIUE
TIOPSIOK BO3BPALICHUS CyIbeil HCKOBOTO 3asBiieHus . Panee (mo 2003rona) ciayvan
BO3BpAILIEHUS OXBAaTBHIBAJIUCh HOPMAaMH 00 OTKa3e B NPUHATUM 3asBJICHUSA, YTO
BpS 1M ObLJIO MPABUIBLHBIM C TOYKHU 3PEHHUS MPABOBBIX MOCIEICTBUN YKa3aHHBIX
IPOLIECCYyaIbHBIX ~ JEHUCTBUM, IIOCKOJIBKY, OTKa3 OrpPaHUYMBAECT IIPaBO HAa
oOpaleHrue BHOBb B CYJl, 2 BO3BpAIlleHHUE MCKOBOIO 3asBJICHUSI HE MPEMATCTBYET

TaKkoMy OOpaIieHuIo.
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B cmyuae BoO3BpalieHUsT HCKOBOTO 3asiBICHUS JajibHeiliee pa3BUTHE
TPaXAAHCKOTO CYIOMPOM3BOACTBA MO TOMY K€ Jely B JaHHBIH MOMEHT
HEBO3MOXKHO. JlJis1 BO30YKICHUS TPaKIAHCKOTO CYAOMPOU3BOJCTBA MEXAY TEMHU
K€ CTOPOHAMH, O TOM K€ MPEAMETE U TI0 TEM K€ OCHOBAHUSAM 3aMHTEPECOBAHHOMY
JHIy HEOOXOIUMO OOpaTUThCA B CyA MOBTOPHO. OCHOBaHMS IJisi BO3BpAIICHUS
WCKOBOTO 3asBIICHUS SIBISIOTCS YCIOBHBIMU, T.€. B Cllydae WX YCTPaHCHUS
BO3MO>KHO TIOBTOPHOE OOpAIleHUE B CY/.

Bo BTOpom maparpade «OmoenvHble OCHOBAHUSA B038PAUEHUS UCKOBOO
3as6/1eHus» NaeTCs XapaKTePUCTUKA KaXKIOTO OCHOBAHMSI B OTAEIBHOCTH.

K mnepBoMy OCHOBaHHIO BO3BpAIllEHUS HCKOBOTO 3asBJICHHUS OTHOCHTCS
HecoOooeHue  00Cy0ebOH020  NOpsdKa  YypeeyiuposaHus  chnopa Uil
Henpeocmasienue O0OKYMEHMO8, HOOMBepAHcOaowux cooawoeHue 00cy0ebHo20
NOPAOKA Ype2yIuposanusi Cnopd.

[Tockonmpky 3akoHOmaTenbcTBO P® He ycTaHaBmuBaeT TpeOOBaHMUS,
npUMeHseMble K (QopmMe JOKYMEHTOB, MOATBEPKAAOIIUX  COOMIOACHHE
J0CYyIeOHOTO TIOpsAKA YPETyJIMpPOBaHHs CIOpa, TO B JUCCEPTAlMU TOCTaBJICH
BOIIPOC O TOM, KaKue€ JOKYMEHTHI SBIISIOTCS TaKOBBIMU. BBIXOJ M3 CIOKUBIIEHCS
CUTyalluu BUAMTCSA IUCCEPTAHTY B 3aKOHOJATEIBHOM 3aKPEIUICHUH TpeOOBaHMIA,
NpEeIbSIBISIEMBIX K (GopMe [TOKYMEHTOB, MOATBEPKAAMOIINX COOJIIOIACHHE
J0Cy1€0HOTO MOPSIIKA YPEryIupOBaHUs CIOpPa.

JlokyMeHTapHOe TOATBEPXKACHUE COOMIOACHUS OCYACOHOTO TOpsaAKa
YPEryJIHupOBaHUs CIIOpa MOXKET BKJIIOYATh B CEOSI:

1) 3adukcupoBaHHbIA (HaKT HAPYIICHUS MPAB 3AHHTEPECOBAHHOTO JIUIIA;

2) oopMIICHHYO B HAJJICXKAIIEM TMOPSAKE MPETCH3HUIO;

3) 3aduKkcupoBaHHBI (AKT TPEABSIBICHHUS MPETEH3UU HAICKAIEMY

Oprasy,

4) HeoOXOAUMBIC J0Ka3aTelIbCTBA B IOJTBEPXKICHUE HAPYIICHUS NPaB WIH

3aKOHHBIX HHTEPECOB.

HocyneOHoe yperynupoBaHHe KOH(PIMKTa MOXKET OBITh MPETyCMOTPEHO

HOPMATHUBHO-TIPABOBBIM aKTOM U TOJILKO B hopMme 3akoHa (.7 4.2 c1.131,c1.132,
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n.1 4.1 ct.135TTIK P®) unmu moroBopom. B muccepranuu oOpamaeTcss BHUMaHHE
Ha TO 0OCTOSTENTLCTBO, YTO HEMPEJCTaBICHUE JOKA3aTEIbCTB, MOATBEPIKIAFOIINX
BBITIOJTHEHHE 00513aTEIbHOTO JIOCYACOHOTO MOPsI/IKa YPEeryJIUpOBaHUs CIopa, €civ
TaKOW TOPSAJIOK MPETYCMOTPEH (heepaibHbIM 3aKOHOM WJIH JIOTOBOPOM, SIBIISIETCS
OJHHM M3 OCHOBAaHHMM OCTaBJICHUS MCKOBOI'O 3asBJIcHUS O3 JBM)KEHUS B
coorBercTBUU C 4.1l ¢1.136 I'TIK P®. U3 sroro nemaercss BHIBOJ, YTO UCKOBOE
3adBlIEHUE, KOTOpOE TMoJaHO ©0e3 coONoeHusT 00513aTeNbHOr0 J10CYIEeOHOTO
MOpsAKa YPEryJIupPOBaHUs CIIOpa, CHavalla MOJJICKUT OCTaBJIEHUIO O€3 JIBH)KCHUS
B cootBeTcTBUU ¢ 4.1 cT.136I'TIK P®, a B TOM ciy4ae, eciu UCTEll HE MPEACTaBUT
B CpPOK, Ha3HAUEHHBIH CyJbeH, JOKYMEHTOB, MOJITBEP)KIAIOLIUX COOIIOJACHHE
00s13aTeNIbHOTO JTOCY/I€OHOT0 TIOPSKAa YpEeryJIMpOBaHUs CIOpa, TO 3asiBJICHUE
OyZeT cUMTaTh HETMOJAHHBIM W BO3BPAIIACTCS HCTIy CO BCEMHU MPHUIIOKEHHBIMU
nokyMeHTamu B cooTBeTcTBUU ¢ 1.1 4.1 cT.135TTIK PD.

BTopbiM ocHOBaHMEM BO3BpallleHHUs] HICKOBOT'O 3asiBJICHUS, PACCMOTPEHHBIM B
JUCCEPTALINH, SABJSIETCS HApyuieHue npasuil 0 HoOCYOHOCMU NpU no0aye UCKOBO2O
3asnenenusi 6 cyo. lloACyIHOCTh MpeaCcTaBiIsIET COOOH Takoe CBOWMCTBO Jiena,
KOTOPO€ OTHOCHT €ro K BEJCHHIO OMPENEJIEHHOTO cyla OOImeld OPUCAUKIIUN.
Hapymenne npasun o moacyaHoctu (mi. 3 T'TIK) sBaseTcs ocHOBaHHEM K
BO3BPAIIICHUIO HCKOBOTO 3asBJICHUS.

B nwmcceprammm paccmarpuBaeTcss Kak popaoBas (peaMeTHas), TaK U
TeppUTOpHAIbHAST TOACYJHOCTH, KOTOpas ObIBaeT OOIIEeH TeppUTOPHATLHOM,
aJIbTEPHATUBHOM, UCKIIFOUYUTENBHOM, JOTOBOPHOM, IO CBSI3H JIEII.

B kauecTBe TpeThero OCHOBaHUS BO3BpAICHUS HCKOBOTO 3asBICHUS
YKa3bIBACTCS npedcmasienue 8 cyo UCKO8020 3A581eHUsl HeQeeCnOCOOHbIM TUYOM.
[Ipu mccnemoBaHWM MAHHOTO OCHOBAHUS JUCCEPTAHTOM JAETCS XapaKTEPHUCTHKA
JIeeCIIOCOOHOCTH TPAKJIaHMHA W IOPUIAMYECKOTO JIMIA, a TaKKe XapaKTepHUCTHKA
JIeeCIIOCOOHOCTH MHOCTPAHHBIX TpaXkaaH.

Tak, B momHOM 00BEME M1€eCIOCOOHOCTh, IO OOIEMy MPaBHITY, HACTYIAaeT
MpU JOCTHXKEHUU COBepleHHOJeTusa. OHAKO NPU HACTYIUICHUU OIpPEACTICHHBIX

CIIy4dacB I'pakKJaHUH MOXKET OBITh IMPU3HAH I[eeCHOCO6HbIM U paHbLIIC, & UMCHHO.
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Ipy BCTYIUICHMM B Opak HECOBEPIICHHOJETHETO, KOTOPOMY CHIDKEH OpadyHbId
BO3pACT, IPU AMAHCHUNAIMKA HECOBEPIIEHHONETHEr0. UTO KacaeTcs HOpUIUYECKUX
JUL, TO, €CIU IOPUIWYECKOE IJIMIO TMPU3HAHO OOJAJAIOMUM T'PaXKIAAHCKO-
IPOLECCYaJIbHONU MPABOCIOCOOHOCTHIO, TO OMPEEIATh €ro JeecCrnOoCOOHOCTh HET
CMBICJIA, TOCKOJIbKY M MPaBO- U J1€€CIOCOOHOCTh BO3HUKAIOT Y FOPUIUYECKUX JIUIL
OJIHOBpEMEHHO. ['pakaaHckue jenia IpUINYECKUX JIMIl B Cy/€ BEAyT UX OpraHbl
WJIU TIPEACTABUTEIIH.

JleecriocoOHOCTh MPSMO 3aBUCHUT OT BO3pACTa TpaKJaHUHA, 00bEM €€ MOXKET
U3MEHSTHCS B 3aBUCUMOCTH OT CUTYallid M OHAa OCHOBBIBAETCSI HA 3aKOHE. UTOOBI
yOemuThCsl B TOM, SIBJISIETCS JIM JIMIIO, TOJABIIEE 3asBICHHUE, HEACECTIOCOOHBIM,
Cyllbe HEOOXOIMMBI ONpeIeNICHHbIE IOKYMEHTaJIbHBIE TOKA3aTeIbCTBA, KOTOPHIMU
SIBIITIOTCST  CBUJCTEILCTBO O pPOXACHWH (B CHIIy BO3pacTa JIWIA, TMOIABIIETO
3asBJICHNE) WK PElICHUE cyaa (B ciydae MCUXUYSCKON OOJIe3HU WIIH CIIa00yMUS).

UeTBepTbIM OCHOBAaHHMEM BO3BpAlEHUSI MCKOBOTO 3asBJICHUS BBICTYHAET
npedcmaenenue 8 cy0 UCKOB020 3AA6AEHUS, 8 KOMOPOM OMCYMCmeEyem nOOnUCh
3aUHMeEPeco8anHo20 IuYa Ul npeocmasieHue 8 cy0 NOONUCAHHO20 UCKOB020
3aA61eHUs TUYOM, HE UMEIOWUM NPABO HA €20 NOONUCAHUEe U npeobssieHue 8 c)O0.
Uto0Obl paccMOTpeTh JAaHHOE YCJIOBHUE, JTUCCEPTAHT JaeT XapaKTEPUCTUKY
WHCTUTYTY  TPEACTaBUTENbCTBA B  TpaxaaHckom  mpouecce.  CambiM
paclpoOCTpPaHEHHBIM  OMPENEJIEHUEM  IPOLECCYaJbHOIO0  MPEICTABUTENHCTBA
SBIISIETCSI OIpPE/ENICHHE €ro KaK CUCTEMBI MPOIECCYallbHbIX IEHCTBUUA MM Kak
JEATEIIbHOCTH. Cpenn  JOKYMEHTOB,  YyJIOCTOBEPSIOIIMX  IOJTHOMOYHS
MPEACTABIIEMOT0, HaWOOJIee PACHPOCTPAHEHHBIM SBISETCS JOBEPEHHOCTb.
JIoBEpeHHOCTh - JOKYMEHT, BbIAaBAa€MbI MPEACTABISIEMbIM MPEACTABUTENIO U
3aKPEIUISIONINI  TMOJHOMOYMSL  TOCJHEAHEro Juisi y4yactuss B CyJleOHOM
pazOupatenbcTBe. BbljaBaeMas Kak rpaXIaHMHOM, TaK M IOPUAMYECKUM JIUIIOM
JIOBEPEHHOCTh  JIOJDKHA  cojepkaTh NOoANUCh  JgoBeputens. OT  uMeHH
IOpUJIMYECKOTO JIMIA JTOBEPEHHOCTh MOJINUCHIBAET €r0 PYKOBOJAMTENb WM HWHOE

JIMOO, YIIOJIHOMOYCHHOC HAa 3TO YUPCAUTCIbHBIMU JOKYMCHTAMU.
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Cormacao 4.4 ¢1.131TTIK P® umckoBoe 3asBie€HHE ITOMIMUCHIBAETCI UCTIIOM
WIM €ro TMPEeACTaBUTENeM NPH HAJIWMYUKA Y HEro TOJHOMOYMW Ha TIOIMCAaHUE
3asBJICHUS W MpeabsBiIeHUs ero B cyl. Ilockonbky HecoOmoieHre TpeOoBaHMiA,
ycranoBieHHbIX B cT. 131 I'TIK P®, sBusercs ocHOBaHMEM [Jisi OCTaBJICHHUS
WCKOBOTO 3asABJIcHUS O0e3 ABMKeHus, a B coorBercTBuU ¢ 11.4 4.1 ¢c1.135TTIK PO
HMCKOBOE 3asBJICHME BO3BpAIlACTCS UCTILy, €CJIM OHO HE TMOJNKUCAHO WJIU
MOJMUCAHO JIMIIOM, HE HMEIOIMM IIOJHOMOYHMH Ha €ro IMoJNucaHue U
NpEeABSIBICHUE B CY/l, JUCCEPTAHTOM MOJHUMAETCSI BOMIPOC O TOM, KaK MOCTYIHUTh
Cyllb€ B TaKOM CITydae. OCTaBUTh 3asiBieHWE Oe3 MBWKECHUS WIH BO3BPATUTH €TO
uctity? B urore B muccepTari 0003HAYaCTCs KOJUTU3HUSI MHCTUTYTOB OCTaBIICHUS
0€3 IBIKEHUS U BO3BPAIIIEHUS HCKOBOTO 3asBJICHUS.

Jlanee quccepTaHTOM HCCIIEI0BAaHO TaKOE€ OCHOBAHUE BO3BpAIIEHUE HCKOBOTO
3asBJICHUE KaK Hanuuue 8 npouzsoocmee cyoa (9moeo unu 0py2oeo, 6 mom uucie
mMpemeticko20) 0eia no CHopy Mexcoy meMu e CMOPOHAMU, O MOM Jice
npeomeme u no mem Jce OCHosaHusm. B HacTosiiee BpeMsi TOXKJIECTBEHHOCTb
HCKOB MO0 CYOBEKTHOMY COCTaBy, IO MPEIMETY M OCHOBAHMUSIM HE MPENSATCTBYET
MIOBTOPHOMY OOPAIIEHUIO B CY/I.

Jlns Toro, 4TOOBI PACKPBITH COJACP)KAHHE JTOTO YCIOBHUS BO3BpAIlCHUS
HCKOBOTO 3asIBJICHUS, B JUCCEPTAIUM JACTCA XapaKTePUCTHKA TAaKUX MOHATHMN Kak
CIIOp O MpaBe, CTOPOHBI CYJIONPOU3BO/ICTBA, MPEIMET U OCHOBAHUE UCKA.

JluccepTaHTOM yKa3bIBae€TCs Ha TO, 4YTO, pelias BONPOC O BO3OYXKIECHUU
TPAXKIAHCKOTO CYJIOTPOU3BOJICTBA, CYIbS CpPAaBHMBAET TPEOOBAaHUS WCTIA IS
TOTO, YTOOBI BBISICHUTH, HET JIM B TIPOU3BOJCTBE cyAa (3TOr0 WM IPYyroro, B TOM
YHCIIe TPETEWCKOro) Jejia MO CIOpy MEXKIy TEMH e CTOPOHAMH, O TOM K€
pEeAMETE U TI0 TEM Ke OCHOBaHUSIM. VICKU MPU3HAIOTCS TOXKIECTBEHHBIMH TOJBKO
IIPU YCJIOBUM TIOJIHOTO COBMAJEHHUS BCEX TPEX AJIEMEHTOB, a UMEHHO MpeaMeTa,
CTOPOH W OCHOBaHHUSI MCKa. Takue 3JeMEHThl MCKa KaK MpeJIMET, OCHOBAaHHE U
CTOPOHBI SIBJISIOTCS TJIABHBIM KPUTEPHUEM IIPH OTIPEICICHUH TOXKECTBA NCKOB, T.€.

HMCHHO 3TH 3JICMCHTEI UTPAIOT HHANBUAYAJIU3UPYIOHICC 3HAUYCHUC.
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Bo3Bpamienne UCKOBOTO 3asiBI€HHMS Ha CTaQAUM TOPUHATHS €ro K
CYJIOTPOU3BOICTBY SIBJISIETCSl TPABOBBIM MOCIEACTBHEM OOHApPY>KEHUS TOXKIECTBA
uckoB. OOHapyKeHHE B MPOU3BOJCTBE 3TOTO WM MHOTO CyJa TOXKICCTBEHHOTO
UCKa T1ocie BO30YXAEHHS Jella BeJeT K OCTAaBICHUIO 3asBIeHUS 0e3
pPaccMOTpEHHSI.

[TocnmeqauM  yCIIOBMEM  BO3BPAIEHUS HCKOBOTO  3asBICHUS  SIBJISETCS
3as61enue ucmya, N0OaHHoe 8 cy0 00 8blHECEHUsl OnpedeneHusl cyoa 0 NPUHAMUU
UCKOBO20 3asA6IEHUSL K NPOU3BOOCMBY, O BO38DAWEHUU UCKOBO20 3A56/1EeHUSL.
HuccepranToM oOpamaeTcsi BHUMaHHE HAa TO, YTO JAHHOE YCIIOBUE SIBISIETCS
HOBOBBEJICHHEM, OTCYTCTBHE TaKOW HOPMBI pPaHbILIE SBHO OTPAaHHYMBAJIO UCTLA B
BO3MOXKHOCTH Pa3pelIiTh CIOpP B WHOM TOPSAKE, €CIM OH YK€ 0oOpaTwics K
cyne6Hoi 3amure. Cyabsi 10 BBIHECEHUS OMpPENEICHHs] O MPUHSATUU 3asiBICHUS
BEpHET €ro U B Cliydae MPOoChObl 00 3TOM CO CTOPOHBI UCTIIA.

HcTenr MOXKeT ToJaTh B CyJl 3asBJICHUE O BO3BPAIICHUH MCKOBOTO 3asBIICHHUS
B cCllydyae, €Cld HEOOXOIHWMOCTh pa3pelieHusl YKa3aHHOrO Cropa B CyIeOHOM
NopsiJIKe oTnajia. TakuMu CIy9astMi MOTYT OBITh!

1) BO3MOXKHOCTB PACCMOTPEHHUS CIIOPA BO BHECYIE€OHOM TIOPSIIIKE;

2) IPUMHUPEHUE CTOPOH — YUACTHUKOB CIIOPA;

3) neperoBops.I;

4) oco3HaHNe HEOOOCHOBAHHOCTH 3asBJICHHOTO TPeOOBAHUS U JIP.

HcTen 70 MOMEHTa MPUHSATHS €ro 3asBICHUS CyIOM K MTPOU3BOJCTBY, MOXKET
BOCTIOJIb30BAThCS KAKUM-IHO0 cIocoO0M albTEPHATUBHOTO Pa3pelIeHHsI CIIopa.

B 3ak/l0ueHUM TIpeIJIararOTCs KOHKPETHBIE TYTH PEIICHHS MpooieMm,
BO3HUKAIOIIMX B CBS3M C BO3BPAIIEHUEM HMCKOBOTO 3asBICHUS B TPaXKTAHCKOM

CYJIOITPOU3BOJICTBE.
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