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OBILIAA XAPAKTEPUCTUKA PABOTHBI

AKTYaJlbHOCTH TeMbl [JMCCEPTALMOHHOIO HcciaenoBanusa. Onopy u
[IEHHOCTh KaXKJOT0 TocyAapcTBa Ha JIOOOM 3Tamne €ro HMCTOPUYECKOTO pPa3BUTHUSA
TPAJAUIIMOHHO COCTABIISIET CEMbs. 3a00Ta 0 AETIX (PAKTUYECKU MPEACTaBISET cOO0M
1eldb XKU3HM YeJOBeKa M YeJIOBEYECKOro OOIIeCTBa B LEJIOM, MOCKOJIBKY 3TO
IPOJIOJKEHUE POJIA, TJIABHBIN KalMTal U OPUEHTUP COBPEMEHHON I'OCYapCTBEHHOM
noautukd. Kpu3uc cembu, OTMEYaeMbli CErOAHS MOYTH BO BCEX EBPOINEUCKUX
CTpaHax, WM, €ClIU OpaTh HECKOJIBKO YXe, CTpaHaxX TaK Ha3blBaeMOW «CTapou
€BPOIEMCKON JIeMOKpaTUMW» — OCHOBHasg IMpoOjema, TpeOyrolas BCEMEPHOIO
BHUMAaHHUs U CKopeunmero paspemenus. He cexper, uro nu Poccun B Hacrosee Bpems
KOPEHHBIM 00pa3oM TpPaHCPOPMUPYIOTCS OCHOBBI OpayHO-CEMEWHBIX OTHOUIECHUH,
MOSIBJISIIOTCS M Pa3BUBAIOTCS MPHUHILMIMAIBLHO HOBBIE (OPMBI — TakHe, Kak
¢dakTuueckuit  Opak, CypporaTHoe MAaTE€pPUHCTBO, JIOMOJHUTEIbHBIE MOJEIH
MOTEUEHUsT JIeTel, OKa3aBIIMXCS 0€3 pOAMTENbCKOM 3a00Thl, aTUMEHTHBIX
o0s3aTeNnbCTB U T.J0. HeyauBUTENbHO, YTO HOPMBI TPABOBOTO PETYIMPOBAHUS
OpayHO-CEMEMHBIX OTHOLLEHUI «HE YCIEBAIOT» 32 (PAKTUUECKUM COCTOSIHUEM I B
naHHOM cdepe, uTo TpeOyeT TOBBIIIEHHOTO BHUMAaHHUS  OTEUECTBEHHOTO
3aKOHOJATENsl K COOTBETCTBYIOIIE MpoOiemMaTHKe W THMOKOro TMoAxoJa K
MPAKTUUYECKOMY OOECIEUEHHUIO 3aIIUTHI MPaB M HHTEPECOB YYACTHUKOB CEMEHHBIX
MPABOOTHOIIEHUM.

3ammTa CeMbH, KOHCTUTYLMOHHO HpoBO3rIamieHHass (OCHOBHBIM 3aKOHOM
Poccuiickoii deneparnni, Ha COBPEMEHHOM OJTare SBISIETCS OCOOBIM IMPEIMETOM
TEOPETUKO-TIPAKTUUECKUX CHOpOB. B cyneOHON MpakTHKe OTMEYAeTCsi MHOMXECTBO
KOJUIM3UM, CBSI3aHHBIX C 3al0MTOM IMpaB 4WiIeHOB cembu. OcCTalOTCs HE
YpETryJIUpPOBaHHBIMA MHOTHE BOIPOCHI CEMEMHBIX NMPAaBOOTHOLIEHUW — OT POXKACHUS
(B 9acTHOCTH, POXICHHS B pe3yJabTaTe HWMIUIAHTAMA AMOPHOHA) 1O CMEPTH
(pasHOOOpa3Hble MPOOJIEMBbI HACICACTBEHHOTO IpaBa). B 3aKOHOIATENBCTBE U

IOPUANYECKON JHUTEpaType A0 CHX MOpP OTCYTCTBYET OOIICHPUHSITOE OIpEAeIICHHUE
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MOHATUA - «ceMbsi». He Bcerma OMHO3HAYHO TPAKTYIOTCS COCTaB CEMBU H
00s13aHHOCTH €€ YJICHOB 10 OTHOIIEHHUIO JIPYT K APYTY.

Kak wu3BECTHO TOCYZapCTBO CTPEMUTCS K 3alUTE CEMBHU IOCPEICTBOM
JNEATENBHOCTH PA3JIMYHBIX TOCYAAPCTBEHHBIX OPTAHOB U YUPEKICHUM, PEATU3YIOIINX
SKOHOMHUYECKHWE U COLMaJbHBbIE TIUIaHbI, BKIIOYAIONIME B ce0s MEpOmnpuUsTHS,
HampaBJeHHbIE B TMOMOUIb CEMbE, padOTaloIIel MaTepu; HECOBEPLICHHOJIETHUM
nersm. Kpome Toro, croma e MOXHO OTHECTH HW3JaHHE W NPUMEHEHHE
HEOOXOUMBIX HOPMATHUBHBIX aKTOB B 3aIUTy HHTEPECOB CEMbH U €€ YJICHOB;
JNEATENBHOCTh CHENUAIBHBIX MPABOOXPAHUTEIBHBIX OPraHOB — CYAa, IPOKYPaTypHl,
OpraHOB BHYTPCHHHX JEJ, OXPAHSIONIMX OT HapyIIeHUN CyOhEeKTHBHBIC MpaBa H
3aKOHHBIE UHTEPECHI.

B cdepe 3ammThl ceMbu B3aMMOJECHCTBYIOT TOCYAapCTBO, OOLIECTBO U CaMH
4lIeHbl ceMbU. ['OoCcyapcTBY COAEUCTBYIOT OOIIECTBEHHBIE OpPraHU3allMU, KOTOPHIE,
pemias B mpejiesiax CBoel KOMIETEHIIMU BOMPOCHI, CBA3aHHBIE C MPOOJIEeMaMU CEMbH,
KaK IpPaBUJIO, BCTAOT HA 3alIUTy, OXPaHy 3aKOHHBIX NpPaB U HHTEPECOB JETEW,
KEHILIMHbI-MaTepH, NMOANECPKUBAIOT TEX, Yb€ MOBEIAEHUE COACHCTBYET YKPEILICHUIO
CEMBbH, MPEISATCTBYET ACUCTBUAM, HAIPABICHHBIM Ha €€ Pa3pyILICHUE.

Cnegyer OTMETHTBH, YTO 3allUTa MpaB 4YICHOB CEMbH HE 0053aTENbHO
HAaYMHAETCsl ¢ MOMEHTa HapyllleHUs 3aKOHOJaTelbcTBa 0 Opake u cembe. He menee
BKHO MPETOTBPATUTH BCSIKOE MOCATATENHCTBO HA JIFDOOE MPaBO y4acTHUKA OpavHO-
CEMEWHBIX OTHOIICHUH (MPEBEHTUBHAS (QYHKIIHS).

VYkazaHHble 00CTOSITENHCTBA OOYCIOBIMBAIOT JOCTATOYHO BBICOKYIO CTEIIEHB
AKTyaJTbHOCTH TEOPETHYECKOTO W TMPAKTHYECKOTO HWCCIICIOBAHUS MPOOJIEMBI
oOecrieueHus 3alUThl PAaB U HTHTEPECOB YUYACTHUKOB CEMEIHBIX MPAaBOOTHOIICHUH B
coBpemMeHHOU Poccuu.

CreneHb Hay4HO#l pa3padOTAaHHOCTH TeMbl HcCcIea0BaHMs. Bomnpocam
IPaBOBOrO CTaTyca WIEHOB CEMbHM, a TaKXe 3allUTE COOTBETCTBYIOIIMX MpPaB
MOCPEACTBOM TPaXAAHCKOTO CYAOMPOU3BOJCTBA YIEIAIOCH TOCTATOYHO OONbBILIOE
BHUMAaHHE IpaBOBeJAaMU (TCOPETHKAMU W MPAKTHKAMM) HA BCEX JTanax pa3BUTHS

OTCYCCTBCHHOI'O 3aKOHOAATCIbCTBA. B 1o xe BpCMsA CICAYCT 3aMCTUTh, YTO JJO CHUX
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MOp OTCYTCTBYET KOMIUIEKCHBI CHCTEMHBIM MOAXOA K YKa3aHHBIM Mpobiemawm,
OOyCIIOBJIICHHBII MNPAKTHUKOM HMX HM3y4YEHUS B paMKaX pa3IUYHbIX HOPHINYECKUX
OoTpacjieBbX AUCHUIUIMH. B coBpemeHHOW  MoHOTpaduueckoid JuTeparype
HEJOCTATOYHO OTPAXEHBl «OCIEAHUE» TEHIEHIUU Pa3BUTHS OpayHO-CEeMEMHBIX
OTHOLIEHUH, B TOM uyuciae (akTH4YeCKuX. Bompockl mNpaBOBOMl  3alUTHI
HECOBEPILICHHOJIETHUX TPaXJaH C HCIOJb30BAHUEM MEXaHW3Ma TPa)xIaHCKOTrO
MPOLIECCYaTbHOTO  PETYIUPOBAHUS HCCIEAYIOTCS YYEHBIMH OTPBIBOYHO JIHOO
¢bparmenTapuo. OcTaBisieT »KejaTh JYYIIero W 3aKOHOJATelIbHAas MMO3ULMS TI0
MHOTMM BOIIPOCaM, B YaCTHOCTH O Pa3TPaHUYCHHUM MOHITUM <GAIUTA» U «OXPaHa»,
KOTOpBIE HEPEAKO CMEIIMBAIOTCS, YTO 3aTPYAHSAET IPAKTUYECKYIO PEATM3ALNIO
KOHCTUTYIIMOHHBIX HOpM. Kpome Toro, riyOOKO JMYHBIA XapakTep CeMEWHBIX
OTHOLIEHMM M IMHpPOTAa MX CIEKTpa HE BCErga MPABUIBHO OLICHUBAETCS
cHenuaIiucTaM, B TOM 4yucie B chepe rpakJIaHCKOro MpoleccyalbHOrO MpaBa, YTo
HE CIOCOOCTBYET PEHICHUIO HACYIIHBIX MPOOJEM CEMEWHOro M MPOLECCyalbHOrO
IpaBa.

Ha ocHOBaHMM W3JI0KEHHOTO CTENEeHb pPa3padOTaHHOCTH  MPOOJIEMbI
oOecrieueHns 3allUThl MpaB CyObEKTOB CEMEWHBIX MpaBoOTHOUIeHUH B Poccun Ha
COBPEMEHHOM JTalie CjeayeT Npu3HaTh HeaoctatoyHo. HeoOxomum HOBBINM
KOMIUJIEKCHBIM TOJXOJ K PEIICHUI0 JTaHHOM NpoOJeMaTHKH, YUYWUTHIBAIOIIUNA BCe
JNOCTUKEHUS HAYKH M NMPAKTUKHU I'PAXKIAHCKOTO MPOLIECCYATBHOrO IIpaBa Io Jeiam,
BO3HUKAIOIIUM U3 OpayHO-CEMENHBIX MPABOOTHOUIECHUH.

Heam wu 3agaum  wucciaeaoBaHus. [[Jens HACTOSALIEIO  HCCIECIOBAHMS
3aKJIIOYAETCsl B aHAIM3€ COBPEMEHHBIX MPOOJEM CyAeOHOro oOecredeHHs 3allUThI
paB U UHTEPECOB CYOBEKTOB CEMEWHBIX MPABOOTHOLIECHUM, a TAKXKE B BbIPAOOTKE
IIPEUIOKEHUM 110 COBEPLICHCTBOBAHUIO OTEYECTBEHHOIO 3aKOHOAATEIbCTBA B
naHHOM cdepe.

Jns [MOCTMXKEHHsST TOCTaBJICHHOW ILENM B JUCCEPTAMU IPEAINOIAracTcs
PELINTBH CIETYIOIIME OCHOBHBIE 3a0aUyu:

— HCCJEeNOBaTh IMOHSATHE 3allUThl MPaB U HMHTEPECOB CYOBEKTOB CEMEWHBIX

IIPABOOTHOIIICHUH;
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— BBISIBUTh OCOOEHHOCTH IOPUJIMYECKUX CHOCOOOB 3aIUTHl NIPAB MU WHTEPECOB
CyOBEKTOB CEMEMHBIX MPABOOTHOIIEHUH;

— OINpPEACNNUTh aKTyaJbHbIE MPOOJIEMBI 3alIUTHI [IPAaB U UHTEPECOB YUACTHUKOB
CEMEWHBIX NPAaBOOTHOLIEHUM B TPAXTAHCKOM CYIONPOM3BOJCTBE IO PA3IUYHBIM
KaTeropusiM OpayHO-CEMEMHBIX JeT;

— MPOaHaJN3UPOBATH OCOOCHHOCTH 3aIlIUThl HHTEPECOB CYOBEKTOB CEMEUHBIX
PAaBOOTHOIIIEHUH B aJJUMEHTHBIX ITPABOOTHOIIEHUSX;

— KOHKPETH3UpPOBaTh HEKOTOpbIE aCHEKThl MpOOJIEMBbl 3allUTHl  IpaB
HECOBEPIICHHOJIETHUX, KAK BAaXXHEHIIErOo HANpaBICHUS PAa3BUTHS POCCUICKOTO
IPaXKIAHCKOI0 MPOLECCYATbHOIO MPaBa HA COBPEMEHHOM J3TAaIle,;

—  paspabotaThb  psA  HAY4yHO  OOOCHOBAaHHBIX  MPEMJIOKEHUH IO
COBEPLICHCTBOBAHUIO IIPABOBOI0 PETYJMPOBAHUS 3AIIUTHI IIPaB M HMHTEPECOB
CyOBEKTOB CEMENHBIX MPAaBOOTHOIIEHUM B Poccuu.

O0bekT wucciaenoBaHusi. B kauecTBe 0OBEKTa HCCIEIOBAaHUS BBICTYHAIOT
COILIMAJIbHBIE M MPABOBBIE OTHOIICHMS, CKJIAJIbIBAIOIIMECS B CBA3U C OOECIEUeHHEM
3alIMTHl B MOPSAKE TPakIaHCKOTO CYAOMPOU3BOJACTBA IMpaB CYObEKTOB CEMEWHBIX
MPAaBOOTHOIIEHHUM.

IIpeamer wucciaenoBanusi. IIpeameTroM OHCCEPTALIMOHHOTO HCCIENOBAHUS
ABIISIIOTCS JIEHCTBYIOIINE TPaKIAHCKUE MPOIleCCyalbHbIE HOPMBI, 00€CIIeUNBAIOIIIE
3aIuUTy OpayHO-CEMENHBIX MPAaBOOTHOIICHUH B coBpeMeHHoM Poccum.

Metogosoruyeckasi OCHOBa Juccepramud. METOJOJOTUYECKYH0 OCHOBY
JMCCEPTAIIMOHHOTO HCCIEAOBAHUSA COCTABIISIOT OOIEHAYyYHBIE METOMbI MO3HAHUA:
CUCTEMHO-CTPYKTYPHBIM aHalIu3; METOJbl OINHCAaHUs W CpPaBHEHMUS, CHUHTE3a H
AHAJIOTHH; CTATUCTUYECKHI METOJ; OTPACIIEBBIE METOJbI. JIOTUKO-IOPUIUYECKUN U
(hopMaTbHO-TOTUYECKHUH.

Teopernueckyl0 OCHOBY MCCJIEIOBAHUSI COCTABIAIOT TPYIbl POCCUUCKUX
JOPEBOIIOLMOHHBIX MpaBoBenoB: A. bopoBukosckoro, M. Brnagumupckoro-
bynanosa, M. Teccena, JI. Meiiepa, JI. OOGomnenckoro, A. IlstkoBckoro, I
[lepuieHeBuYa U JIp., YYEHBIX COBETCKOIO M IMOCTCOBETCKOIO MEPHOJIOB PA3BUTHS

oTeuecTBeHHOU ropuandeckord Hayku: C.C. AnekceeBa, M.B. Antokonsckoii, I'.I1.
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ApedreBa, M.U. baiituna, O.A. baxapesoii, }10.®. becnanosa, C.H. byposoii, B.B.
byruea, O.B. bytsko, JI.X. BaneeBa, JI.A. Baneepoii, M.A. Bukyr, E.M.
Bopoxetikuna, J[.H. T'opmrynoBa, B.II. I'pubanora, JIL.IO. I'pyausiHoii, P.E.
I'ykacana, M.A. I'ypeuu, M.A. I'ycesoii, FO.I'. Jlonrosa, I1.®. Enuceiikuna, A.H.
Epmaxkosa, I''A. Xununa, B.M. Kyiikosa, JI.H. 3aBaackoii, 1.M. 3aiiuesa, JI.M.
3esarunueBoit, C.A. Ueanosoit, O.C. Modde, O.A. Kabrimera, C.M. KoxeBHrkoBa,
A.IlL. Koxyxaps, A.®. Koznosa, H.B. Ko3nosou, .I1. Kopxxakosa, B.H. Kopauiosa,
IO.A. Koponesa, H.M. Koctposoii, H.B. KpaBuyk, E.A. Kpamenunuukona, B.B.
Kynanosa, E.I'. JlykesinoBo#, A.3. JIeicoBoii, H.C. Maneuna, A.B. Mainbko, T.H.
Macnosoii, H.1. Mary3oBa, A.A. Menbaukosa, C.B. Muxaiinosa, JI.B. Mopos, B 4.
MoroBunoBkepa, 2.M. Mypanbsin, A.M. Heuwaepoii, P.M. Hurmatnunona, I'.JIL.
Ocoxkunoii, A.H. Ileprament, 1U.B. Tlpeneunoit, JI.M. ITuenunnesoii, E.I'. [lymxkap,
3.B. Pomosckoii, B.A. PsacennieBa, H.M. CasenneBon, JI.B. Caxuoson, K.I.
Tanwi0oBa, H.H. Tapycunoii, A.. Tekeera, B.1. TepreimaukoBa, H.H. TkaueBoi,
JI.B. TymanoBoii, U.E. ®apGepa, d.®0. ®apxtaunosa, P.O. Xandunoir, M.K.
Harypogoii, T.M. [lenkosoii, A.B. [{uxorckoro, K.K. Uepssikora, E.A. Yedpanosoi,
JI.M. Yeuora, P.B. Illaruesoii, M.C. lllakapsu, H.C. Illepctueroii, B.I1. [llernoga,
K.C. IOpnenscona, B.B. fpkoBa u ap., a TakkKe HEKOTOPHIX 3apyOeKHbIX
HcclIeqoBaTelIeN.

HopmaTuBHoO-nnpaBoBoii 06a30ii ucciieqoBaHus nociayxuinu: Jlexknapanus npas
pebenka, KonBenuum o mnpaBax peOenka;, Konctutymus P®; I'paxknanckuii
nporeccyaibHbIi kKogeke PD; ['paxknanckuii mponeccyanbHbiid kogeke PCOCP 1923
r.; I'paxnanckuii npoueccyanbhbiii kogekc PCOCP 1964 r.; Konekc 3akoHOB 00
aKTax TPaXXTAHCKOTO COCTOSIHMS, OpayHOM, CEMEWHOM M OmNeKyHCKoM mpae 1918
r.;Konekc o 6pake u cembe PCOCP; I'paxxnanckuit kogexke PO; Kunuiaslii kogexc
P®D; Cewmelinbplii kogekc PPD; VYromosubli kogeke PP; @3 «OO0 MCHOIHUTEIHHOM
npousBoactBe»; D3 «O mnpokyparype Poccuiickoit ®enepauun»; D3  «O
JOTIOJIHUTENIbHBIX TapaHTUSIX MO COLMAILHOW MOAJEPKKE AETeH-CUpPOT U JETEH,
octaBiMxcsa 0e3 nonedyenus poguteneit»; 3 «O6 ocHOBaX cUCTEMbI MPOPUITAKTUKH

0€3HaI30PHOCTH W TMPABOHAPYIIEHUW HECOBEPIICHHONETHHX»; 3akoH P®d «O
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MICUXUATPUYECKONW TIOMOIIY U TAPAHTHUAX MPaAB TPAXAaH MPH €€ OKa3aHUU» U JAPYTHE
HOPMATHBHBIC PABOBHIE aKTHI.

OMINUpHYecKasi OCHOBAa HCCAeAOBAHMS. TEOpPETHYECKUE  TOJIOKCHHS
JUCCEPTAINK TIOJKPETUIAIOTCS aHATU30M CYIAEOHOW MPAKTUKU PAOHHBIX CYIOB T.
CaparoBa, 1. MypMaHCKa, OOJaCTHBIX CYJIOB - ApXaHTEIBCKOTO M AMYPCKOTO;
CTATUCTHUYECCKUX JAHHBIX, IOYEPIHYTHIX M3 OTYETOB O padoTe CYJOB IIEPBOM
WHCTAHIIMA TI0O PACCMOTPEHUIO TpaxmAaHCKux Jaen Ynupasneaus CyneOHOro
nenaprameHTa B CaparoBckoi o0iacTv; MarepuanoB Komuccuum 1o jaenam
HECOBEPIICHHOJETHUX U 3aIlUTE X MpaB YTpaBieHUs: BHyTpeHHUX aen 1. CapaToBa
3a 2003-2006r.

Hayuynasn HoBHM3Ha pa6oTbl. J[aHHOE WuCCIICIOBaHHME SBISCTCS TOIBITKON
KOMILUIEKCHOTO TIOJXO0/Ja K PEIICHHUI0 MPOoOJeMbl 00ECTICUCHUS 3allUThl CEeMEWHBIX
npaB B TPaXJTAHCKOM CYIONPOM3BOJCTBE. B 3THX mensax Ha MOHOrpadudeckom
YpOBHE IPOBEACHO HCCICAOBAHHUE MOHATHS 3aIUTHl IIpaB U MHTEPECOB CyOBEKTOB
CEMEWHBIX MPAaBOOTHOIICHUH, BBISIBICHBI OCOOCHHOCTH IOPUAMYECKUX CIIOCOOOB
3aIIATHI IPAaB ¥ HHTEPECOB CYOBEKTOB CEMEHHBIX MPAaBOOTHOIIICHHUH.

[To pesynpTaTam wuccieqoBaHUST OOOCHOBBIBAIOTCS M BBIHOCSTCS Ha 3allUTY
CJIEIYIONINE OCHOBHBIC MOJIOKEHHUS

Ha 3amuTy BBIHOCATCS  CJACAYIOIIME  IIOJIOKCHHUS, OTpaKarolue M
KOHKPETU3UPYIOIINE HAYIHYIO HOBH3HY TUCCEPTAIMOHHOTO MCCIICIOBAHNS:

1. IIpaBo Ha oOpameHue B CyJ, Kak Hocsee Oosiee MIMPOKHUI
MpOIleCCYalbHBIM XapaKTep, MO CPaBHEHUIO C TMPAaBOM Ha MPEIbSBICHUE HCKa,
OOBIYHO pEaTM3yeTCs 3aMHTEPECOBAHHBIMU JIMIIAMH B TIEJISIX 3alTUTHI HAPYIIEHHBIX
au00 ocmapuBaeMbIX MPpaB WM ¢BOOOJ. BMmecTe ¢ Tem, mpaBo Ha oOpaleHue B Cya
MpyU  HEOOXOAUMOCTH 3alllUTBl W OXpaHbl HWHTEPECOB CYOBEKTOB CEMEWHBIX
IIPABOOTHOIIICHUH MOYET OCYIICCTBISATHCSA TakKe JJII BOCCTAHOBJICHHUS paHEe
CYIIECTBOBABIIMX TPAaBOOTHOIICHWH, YTO MOXET BBI3BIBATH OTMEHY TPEKHETrO
CyZIeOHOTO PEIICHUS U IPUHATHS HOBOTO PECTUTYUPYIONIETO CYIeOHOTO PEIIEHUS.

2. Ilpn peanu3anuu TpaBa Ha OOpalleHUE B CYJ, 3aMHTEPECOBAHHBIC JIHIIA

MOTYT TpeOOBaTh OT CyAa MPUMEHEHHWE TeX HOPHUIANYECKHX CIOCOOOB 3alllUTHI,
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KOTOpbIE  JIONYCKAIOTCSI HOpPMAamMu CEMEHMHOro 3akoHojarenscTBa. OpHako,
MPEJCTABISETCS, caMa 3alllUuTa MPaB YWICHOB CEMbH (M COOTBETCTBYIOIIUE CIIOCOObI)
MOKET OBITh CBf3aHAa HE TOJIBKO C BHMHOBHBIM IIOBEJEHUEM JIMLA, HO WU HE
KOPPECIOHIMPOBATH OI0OHOMY MTOBEACHHUIO.

3. B Tex ciydasx, Korja 3amura MpaB U MHTEPECOB CYyOBEKTOB CEMEHHBIX
IPaBOOTHOLIEHUN CONpPSYKEHA C BUHOBHBIM NOBEJAECHUEM JIUIA, Cyl 00s3aH BBIIBUTH
KJIACCUYECKHUM COCTAB LIUBWINCTUYECKOTO MPABOHAPYLIEHNS

a) IPOTUBOIIPABHBIC ACHCTBHS;

0) BpEIOHOCHBIE ITOCIICICTBUS,

B) MPUYHHHAS CBSI3b MEXKAY NCHCTBUSIMH U TIOCIICICTBHSIMH,

KpOME TOTO - BUHY JIMLIA.

4. JIN4HO-AOBEPUTEIBLHBIN XapaKTep CEMEMHBIX MPaBOOTHOLIEHUN MO3BOJISET
000OCHOBaTh HJCKD O HAWIMYUM  MaTEpUaIbHOIO  IPABOBOIO  MPUHYUNA
HegmewamenbCmea B 3TU OTHOLLIEHUS OPTaHOB I'OCYJaPCTBEHHOM BIACTH, MECTHOTO
caMOymnpaBlieHUsT JUOO0 HX JODKHOCTHBIX JIMI, a pPaBHO OOIIECTBEHHBIX
OpraHu3anyii. ITOT NPUHLIMII B CBOIO OYEPEAb BO3JAEHCTBYET HA NMPOLECCYaAIbHBIN
UHCTUTYT MpaBa Ha oOpalieHue B CyA, HE TMO3BOJIAA MO OOIIeMy MpaBHITY
UHULMUPOBATh BO30YXACHHE TPAKIAHCKOTO CYJONPOMU3BOJICTBA YKa3aHHBIMU
opraHamu (OpraHu3alMsiMA) H JOJDKHOCTHBIMH Jmiiamud. OJHAKO, B BHIY
oOecrnieueHus OajiaHca MEXIy HMPUHILMIIOM HEBMEIIATEIbCTBA M HEOOXOIUMOCTHIO
3aIUThl OTJAENBHBIX MYOIMUYHBIX U YaCTHBIX MHTEPECOB, LIEIECO00PA3HO HA YPOBHE
3aKOHO/IATEIbCTBA YETKO (POPMYIUPOBATH CIIy4ad, MO3BOJIAIONINE HUBEIHPOBATH
IPUHIMI HEBMEIIATENBCTBA B CEMENHBIE MPABOOTHOILLIECHHUS.

5. IIpencrasnsercs, yTo cnenupuKka CEMEMHBIX TPABOOTHOUIEHUM CKa3bIBAsICh
Ha NpOLECCyalbHbIX NPABOOTHOLICHUSX JHL, JODKHA B OTIEIBHBIX CIy4asx
IIPUOCTAHABIIMBATh JEATEIBHOCTh CyAd. B CBA3M ¢ 4eM, MCUEPIBIBAIOIINNA CIIUCOK
OCHOBaHUM JUIsl NPUOCTAHOBJIEHMSI IIPOU3BOACTBA IO JIEIY JOJIKEH ObITh JOIOJIHEH.
Hampumep, mpaBoM cyaa mO COOCTBEHHOMY YCMOTPEHHUIO TPHUOCTAHABIUBATH

IIpoOU3BOACTBO II0O AcJIaM O JHUIICHUHU pO,Z[I/ITCJICﬁ pPOAUTEIBCKUX IIPpaB B HLEIAX
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YCTAHOBJICHHSI HCIIBITATEILHOTO CpOKa JUIsl poauTenei (ecim y cyma oOmiei
IOPUCIUKITNH €CTh OCHOBAHUS T10JIaraTh, YTO OHU BCTAHYT HA MTyTh UCTIPABJICHUS).

6. [TockoJIbKy alnMMEHTHbIE 0053aTeIbCTBA CYLIECTBYIOT MEXIY Pa3iINuHbIMU
CyOBeKTaMU CEMEWHBIX MPABOOTHOIICHUH, @ HE TOJBKO MEXAY POIUTEISIMH U
HECOBEPUICHHOJIETHUMHU JAETbMHM, TO B paMKaxX KIaCCU(PUKALUU aJIUMEHTHBIX
00513aTeNbCTB HA nepsocmenentvle U 6mopocmenentvle, 1enecoo0pa3Ho TOBOPUTH
o BkitoueHuu B nojpaszaen | I'TIK P®, nocBsieHHbIH NpUKa3HOMY IPOU3BOJICTBY,
IIOJIOKEHUSI O BO3MOXHOCTHU TNPEABABICHUS TPEOOBAaHUN O B3BICKAHUM AJIMMEHTOB
(uepes BrImaUy CyZcOHOTO TIPHKa3a) Ha COJIepIKaHue:

a) HETPYIOCTIOCOOHOTO CYyNpyTa,

0) cympyra, OCYIIECTBIISIOIIETO YXOJA 3a OOIIMM pEeOEHKOM WHBAIUAOM C

JIE€TCTBA,;

B) HECOBEPIICHHOJIETHUX M HETPYJIOCIIOCOOHBIX OpaTheB U CECTep;

T') MaJIOJIETHUX BHYKOB,;

) HETPYIOCTIOCOOHBIX (DaKTUIECKUX BOCITUTATEIICH.

7. CuctemMa CeMEMHOI0 3aKOHOJATEbCTBA YCTAHABINBAET B KAYECTBE OOBEKTA
CyIeOHOM 3alUThl KaK «IIpaBa», TaK U «UHTEPECH» CyOBEKTOB COOTBETCTBYIOIINX
npaBooTHouIeHuH. IIpu 3ToM He naercss neduHULIUS yKa3aHHBIX MOHATUH. B cBsi3n
C 9TUM LIEJIECO00pPa3HO YCMATPUBATh CYLIECTBEHHYIO Pa3HULy MEXAY YKa3aHHBIMU
oObekTaMu cyaeOHOM 3amuThl. Ecnu moa mpaBoM MOHUMAIOTCS «CyOBEKTHBHBIE
ceMelHble TMpaBa» B TPAJUIMOHHOM MO3UTHUBHO-IOPUJIMYECKOM CMBICIE, TO
KaTeropusi «MHTEpEC» HE TOJbKO CBs3aHA C CYOBEKTHBHBIM IIPaBOM, HO U
npeacTaBisieT co0Ol OMOJHUTENbHBIE WMYILECTBEHHbIE W HEUMYIIECTBEHHbBIE
NOTPEOHOCTH TEX WJIM MHBIX CyOBEKTOB CEMEHHBIX MPAaBOOTHOLIEHUN U TPETHUX
JIML, YTO JIOJ>KHO YYUTBIBATHCA CYAOM IIPU PACCMOTPEHUU U PA3PELICHUH CIIOPOB.

AnpoOanusi ¥ BHeJApeHHe Pe3y/IbTATOB AUCCEPTALMOHHOIO UCCICA0BAHMA.

OCHOBHbBIE TEOPETHUYECKHE TIOJOKEHUS U BBIBOABI, a TaKXe MPAKTUUYECKHE
pEKOMEHJaMu 10 TEeME JHCCepTaluyd HEOJHOKPATHO  JIOKJIAJbIBAINCh U
oOCy)KJalIuch Ha 3aceJaHusX Kadeapsl TIpaXAaHCKOro IpaBa M IHpoliecca

CapaToBCKOM TOCYyNapCTBEHHOW aKaJeMUU IIpaBa; POCCHNHCKO-aMEPUKAHCKOM
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cemuHape <«AnBokarckas aesrenpHOCTH» (CaparoB, 1996 r.); mMexayHapOmHBIX
HAy4YHO-TIpaKTU4YeCKNX KoH(pepeHumsx - «lIpaBa uenoBeka wu EBpomeiickue
KOHBEHI[MM O 3allMTe IPaB YejoBeka M OCHOBHBIX cB0OOm» (CaparoB, 1996 r.);
«[IpaBa denoBeka: mytn ux peammzamum» (CapatoB, 1998r.); MexkpernoHambHBIX
HAyYHO-IIPAKTHUECKUX KoH(pepeHuusx - «IIpaBoBas monuTuKa. (elepanbHble H
peruoHanbHbie mpodsiembr» (Capato, 2000 r.); «Bamura TpaXKTaHCKUAX IPaB:
npoOsiembl  Metomosorun»  (CaparoB, 2001 r1.); MeXIyHapOAHOH HAydHO-
NpakTHUYEeCKOM  KoHpepeHIMH  «AKTyajdbHble  MOpOOJEMBI  IpOIECCyalbHOMN
muBwicTrueckon  Haykm»  (CaparoB, 2002 r1.); Hay4HO-mpakTHYeCKUX
KoH(pepeHmsIx «3ammra npaB pederka B Poccun» (Mocksa, 2003r.); «Teopetuko-
nporeccyaibibie mpodiemsl I'TIK u AIIK: nytu u ciocoObl ux pemienus» (CapaTos,
2005T.); «Poib aIBOKAaTyphl B CTAHOBJICHHH T'PaKIAaHCKOro odOmiectBa B Poccum»
(CapatoB, 2005 r.); MEXIyHapOIHOW HAyYHO-IPAKTHYCCKON KOH(EPEHIIUU
«AKTyajbHbIC IPOOJIEMbI IPAKIAHCKOTO MpaBa u nporecca» (Kazans, 2006r.).

Pe3ynbTarel uMccieOoBaHMS HCIONB30BAIUCH ABTOPOM TMPU  MPOBEIACHHUU
3aHATHH co ctyaeHTamu u ciymarensimMu ['OY BITO «CapartoBckasi rocyiapcTBeHHAs
aKaJgeMus IpaBa».

OTzaenbHbIE TEOPETUUYECKUE TIOJOKEHHS JIMCCEPTALMOHHOTO HCCIEA0OBaHUS
U3JI0’KEHBI B IECTH OMYOJIMKOBAHHBIX CTAThIX.

CTpykTypa  JAucCepTAIMOHHOIO  McciaeqoBaHusi. JlucceprannoHHoe
UCCJIEIOBAHUE COCTOMT U3 BBEJCHUS, JBYX IJiaB, BKIIOYAIOUIMX YEThIpe maparpada,

3aKJIIOueHus1 U OuOIHorpaduyecKoro Crmcka.

OCHOBHOE COIEP KXAHUE PABOTbI

Bo BBegeHmu O00OCHOBBIBACTCS  BBIOOp TEMBI  JIHCCEPTAIMOHHOTO
MCCIICJIOBAHMSI, €€ aKTYaTbHOCTh, ONPEICIISIOTCS ENH, 3a/1a4H ¥ PEeIMET U3yUCHNUS;
XapaKTepHU3yeTcsl HaydyHas U MPaKTUYeCKas 3HaYUMOCTh, (DOPMHPYIOTCS OCHOBHBIC

IMOJIOKCHMS, BBIHOCUMBbBIC Ha 3aIIUTY.
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IlepBas rnaBa «O0masi xapakrepucTuka (Gpopm 3amUTHI CY0ObEeKTHUBHBIX
NpaB U MHTEPeCOB CYyOBEKTOB CeMeHHBIX NMPaBOOTHOWIEHW». B nuccepranmu
uccienyercs ABe (popMbl 3alUThl CyOBEKTUBHBIX IIPaB U 3aKOHHBIX UHTEPECOB JIMII,
YYACTBYIOIIMX B  CEMEWHBIX  NPABOOTHOIICHMSX:  IOPUCOUKYUOHHAA U
HEIOpUCOUKYUOHHAsA. ~ ABTOp ~ CUMTaeT, 4YTO  OCHOBHOW  OCOOEHHOCTBIO
IOPUCIAUKIIMOHHOW (OpMBI 3aIUTHl NpPaB M HHTEPECOB CYOBEKTOB CEMEWHBIX
MPABOOTHOLICHUM SIBISETCA TO OOCTOATEIHCTBO, YTO OHA MOXET OBbITh peaqr30BaHa
KaK YCUJIMSAMHU CaMHUX 3aUHTEPECOBAHHBIX JIMI, TAK U B NPUHYIUTEIBHOM IMOPSIKE
IOPUCAUKIIMOHHBIMH OpTaHaMU, €CJIM 00s3aHHOE JIUIO JOOPOBOJILHO HE BBHIMOTHSET
3aKOHHBIX TpeOOBaHUI yNpaBOMOYEHHOro. [lokazaTenbHBIM B 3TOM OTHOILICHHUH
MOJKET ObITh, B YACTHOCTH, IPUMEP C YIIJIATON aTMMEHTOB.

3ammra B IPOLECCYalbHOM CMBICIE €CTh JEATEIbHOCTh YNPaBOMOYEHHOI'O
JMIA W IOPUCAUMKIMOHHOTO  OpraHa, HanpaBJICHHAs Ha  OCYLICCTBIICHUE
IPUHAJUIEKAIIEr0 YIPAaBOMOYEHHOMY IpaBa Ha CyJeOHyro 3amuTy. CyIiHOCTHOE
COJIEp’KaHME IIPaBa HA 3aIUATY ONPEAEIAETCA KaK KOHCTUTYLIHOHHOE IPAaBO IPa)KJaH,
OJIHA U3 TapaHTHIl 3aKOHHBIX MpPaB U CBOOOJ JIMYHOCTH, CIy’Kallas €€ WHTepecaM
(P.E. T'ykacsn).

HecMmoTps Ha TO, 4Yro 3amura M OXpaHAa OCYIIECTBISAECTCS CYAOM B
YCTAaHOBJICHHOM IIOPSIIKE, OTOXAECTBIATh MX HENOMYCTUMO. OXpaHUTEIbHBIC
IIPABOOTHOWIECHUS, BO3HMKAs W PEAIM3YSACh B YCIOBHUAX IPOLECCA, OCTAIOTCS II0
CBOEM CyTH MaTepHajbHO-IIpaBOBbIMU. [lo3TOMY CcCyneOHas 3amuTa COCTaBISIET
MHCTUTYT MAaTEpPHAIBHOTO MpaBa OXPAaHUTENIBHOrO Xapakrtepa. KoHcTuTynmoHHOE
MaTepUalibHOE MpPaBO Ha CyAeOHYIO 3amuTy, B cooTBeTCTBUU CcO CT. 4 I'TIK PD, He
MOJKET OBITh pean30BaHO 0€3 MpoliecCyalIbHOTO MpaBa Ha oOpalleHue B cy1. ABTOp
MoJjlaraeT BaXXHBIM OTMETUTh, YTO TMpaBOMoOuYWe TpeOoBaHUS (MPUTS3AHHA) K
00s13aHHOMY JIMIlYy SIBJISIETCS HE 4Y€M MHBIM, KaK BBIPR)KEHHEM IpaBa Ha 3allUTy,
OPELYCMOTPEHHOIO  OXPAHUTEIBbHOW  MAaTEepUalIbHO-IPABOBOM  HOPMOM W
HAIPAaBIEHHOTO Ha 00eCMeYeHNEe pean3alii HapyIIeHHOTO CYOBbEKTUBHOTO MPaBa.

B cBoro ouepenb npaBo Ha 0OpallleHHUE B Cyl BCEria MPUOOPETaeT KOHKPETHBIE

dbopMbI, B TOM 4YHCIIe Yepe3 MpaBo Ha MpeabsaBieHue ucka. [Ipu stom 310 mMMmeer
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0c000 Ba)KHOE 3HAYEHWE JJIA JIEJ, BOSHHUKAIOIIUX M3 CEMEHWHBIX MPaBOOTHOIICHUH,
TaK KakK 3amuTa TpaB W 3aKOHHBIX HWHTEPECOB CYOBEKTOB CEMEWHBIX
IPAaBOOTHOIIEHUN B TPaXJAHCKOM CYIJONPOU3BOJCTBE OCYIIECTBISETCS, MPEKIE
BCEro, uYepe3 HCKOBOE, MPHUKAa3HOE U 0co00€ MPOU3BOJCTBO; MPOU3BOJCTBO U3
nyOJUYHBIX TPABOOTHOIICHUIM HE UCTIONB3YETCs, Kak Masiod(d(HEeKTUBHOE.

B uenom mnpaBo Ha oOpamieHue B CyA CBSI3aHO C  HEOOXOIAMMOCTHIO
HEMOCPEACTBEHHON  3allUThl NpaB U  HHTEPECOB CYOBEKTOB  CEMEHMHBIX
npaBoOTHOIIEHUI. BmecTe ¢ Tem, npaBo Ha oOpallieHue B Cy/ MpU HEOOXOAUMOCTU
3alATBl U OXPaHbl WHTEPECOB CYOBEKTOB CEMEHHBIX MPABOOTHOIICHHH MOXKET
OCYILIECTBIATBCA  TAKXKE€  JJI  BOCCTAHOBJIIEHMS  paHee  CyLIECTBOBABIINX
IPaBOOTHOIIEHHH, YTO MOKET BBI3BIBATh OTMEHY NPEXKHET0 CyNeOHOro peleHus u
MPUHSTHS HOBOTO PECTUTYUPYIOLIEro CyAeOHOTo perieHrs. ABTOPOM B 3TOM CIIydae
NPUBOJUTHCS TPUMEPHI: BOCCTAaHOBIIEHHE Opaka B cllydae SBKM CYyIpyra,
OOBSIBJIGHHOTO YMEPILUM HJIU MPU3HAHHOTO 0e3BeCcTHO oTcyTcTBYyRomuM (ct. 26 CK
P®) u BoccTaHoBNIeHUE B poauTEIbCKUX MpaBax (cT. 72 CK POD).

ABTOp CYUTAET, YTO HY>KHO YUUTBHIBATH TO, YTO MO UCCIEAYEMBbIM KaT€rOpHUsIM
7T B KadecTBe OOBEKTa 3aIUTHl BBIACISIIOTCS HE TOJHKO IMpaBa, HO U UHTEPECHI
CyOBEKTOB CEMEWHBIX MpaBOOTHOIIEHUH. CHUCTEMa CEeMEHOro 3aKOHOAATENbCTBA
YCTAaHABJIMBAET B KayecTBE OOBEKTAa CEMEMHOW 3alUThl Kak <«IIpaBa», TaKk H
«UHTEPEChI» CYOBEKTOB CEMEHHBIX MpaBOOTHOIIeHMH. [IpuueM 3akoHOIaTeNneM He
nalTcd Ae@UHUIMU Ha3BaHHBIX MOHATHH. B cBsi3M c 3TUM 1enecooOpa3Ho
yCMaTpuBaTh CYIIECTBEHHYIO Pa3HHILy MEXIY yKa3aHHBIMH OOBEKTaMHU CyAeOHOI
3amuThl. Eciu moa mpaBoM TMOHUMAIOTCS «CYOBEKTHUBHBIE CEMEHHBIE TpaBa» B
TPAIUIIMOHHOM CMBICJIE, TO KATETOpHsl <«WHTEPEC» HE TOJbKO CBsI3aHA C
CyOBEeKTHBHBIM  TIPaBOM, HO U  TPEACTABISET COOOW  JIOMOJIHUTEIHHBIC
UMYILIECTBEHHbIE M HEUMYIIECTBEHHbIE MOTPEOHOCTH Pa3IUYHbIX CYOBEKTOB
CEMEWHBIX NPABOOTHOWICHWN M TpeTbux Jinil. [IpuMepoM MOXKET CIIyX uTb, IO
MHEHHIO aBTopa, cT. 55 CK P®, cormacHo koTopoli peOCHOK MMeEeT MpaBO Ha
oOllEHNE C POAUTENIIMUA U APYTMMH POJACTBEHHUKAMH. [laHHOE MpaBo 3aKpEIyieHO B

3aKOHOAATCJIbCTBEC U 6YI[€T ABJIATBCA TEM CaMbIM CY6T>GKTI/IBHBIM CEMEHUHBIM ImpaBoOM
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B TPAJUIIMOHHOM IMO3UTUBHO-IOPUIMYECKOM CMbICIE. PEOCHOK MMeeT Takke MpaBo
Ha OOINEHHWE CO CBEPCTHUKAMH (3TO KU3HEHHO HEOOXOIUMO IS TIOJHOIICHHOM
CaMOCTOSITEJIbHOM KU3HM), JAHHOE MPABO MPSIMOTO 3aKPEIUICHHs B 3aKOHE HE MMEET
(BrTekaet u3 1. 1 ct. 54 CK P® - «obecrneueHrne HHTEPECOB») |, TI0 CYTH, SBIISETCS
HUYEM WHBIM KaK HHTEPECOM.

Peanmszamus mpaBa Ha oOpamieHHEe B CyJl COMPUKACAETCS OJHOBPEMEHHO C
TpeOOBaHMEM 3aMHTEPECOBAHHBIX JIMII O MPUMEHEHMHM TEeX WJIM HHBIX CIIOCOOOB
3alUThl HAPYIICHHBIX WA OCHOPEHHBIX NPaB M MHTEPECOB CYOBEKTOB CEMEHHBIX
paBOOTHOLICHU. BmecTe ¢ TeM, TaHHbIE IOpUINYECKHE CTIOCOOBI 3aIUTH HE MOTYT
HE KOPPECTOHAMPOBATh HOPMaM CEMEHHOro 3aKoHoaarenbcTBa Poccuu (B crpanHax
oO1Iell CHCTEMBI IIPaBa TAKOE COOTBETCTBHUE MPSMO HE HAOJIIOIACTCS).

[Ipu paccMOTpeHMHM TpakJAHCKUX JieJ, BO3HHMKAIOUIMX U3 CEMEUHBIX
MPaBOOTHOIICHNUH, cama 3allluTa MPaB CYObEKTOB CEMEHHBIX MPABOOTHOINCHUH (4
HaJIJIKAIIUE CIOCOObI) MOXKET OBbITh CBSI3aHA HE TOJILKO C BUHOBHBIM TMOBEICHHEM
JuIa, HO U HE OTBEeYaTh MOJOOHOMY MOBEIEHUIO. B CBs3M ¢ 4yeMm, aBTOp MPHUBOIUT
pUMep O IPEKpaIIeHIH OpaKa B CBSI3U C THOENBIO CylpyTa.

Bmecte ¢ TeM, B OTIIENBbHBIX CIy4yasX Cy/A pacCMaTpUBAET M TaKHE KaTerOpUu
e, KOTOpBIC CBSI3aHBl C BHHOBHBIM IOBEJCHUEM 3aWHTEPECOBaHHBIX JUIl. 1 Torma
cyn (BCiEACTBHE JACIMKTHOTO IOBEACHUS JIHMIA) 00s3aH BBISIBUTH KJIACCUYCCKHIMA
COCTaB  IIMBWJIMCTUYECKOTO  IPABOHAPYUICHHs. TMPOTUBONpPABHBbIE  JIEHCTBUS,
BPEIOHOCHBIC  TIOCJICACTBHSA; TNPUYMHHAS  CBS3b  MEXIY JICUCTBUAMU U
MOCIICACTBHSMH, & TAKXKE BUHY JIHIIA.

I'maBa Bropass «IIpobGsaembl cyaeOHO# 3alUThl CYyObEeKTHBHBIX NPAB H
HHTEPEeCOB CY0OBEKTOB CeMeHHBIX TPABOOTHOIIEHHIT» COCTOUT U3 YETBIPEX
naparpagos.

llepsoviti napaecpagh. «OcnosHvle npobremvl CcyOeOHOU 3auumvl nNpag u
uHmepeco8 CcyOvbeKmos CemMeluHblX NPABOOMHOUEHUN 8 0el1ax O pPACMOpPI’CEHUU
opaka». Jlena o pacTropkeHHH Opaka COCTaBISIOT 3HAYUTEIBHYIO YacTh
IPa)XTaHCKUX JeJI, BOHUKAIOIINX U3 CEMEHHBIX MPABOOTHOIIEHUH, 4TO 00YCIOBIECHO

psmoM TpeOOBaHWH, CYIIECTBYIONIMX B MaTEpUANBHBIX HOpMax IMpaBa (Haamdue
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criopa O JeTSAX, YKIOHEHHE OT pacTopkeHwsi Opaka B oprane 3AI'Ca omnoro u3
CYIPYTOB, HECOTJIACHE OJHOTO W3 CYNPYroB Ha pacropkeHue Opaka). [Ipudem Bce
9TH JieJia pacCMaTPUBAIOTCA B MOPSIKE UCKOBOTO MPOU3BOJICTBA, XOTS HA CAMOM JIejIe
OHU TIO CBOEW CYTH SBIAIOTCS KBa3MHUCKOBBIMH, BCJIEICTBUE OTCYTCTBHUS CIIOpa O
npase (M.I1. KopxakoB). Mcxons u3 3TOro, aBTOp MNPHUCOCAMHSIETCS K MHEHHUIO
OONBIIMHCTBA YYEHBIX O TOM, UTO OTH KBA3UHUCKOBBIE JieNla  JOJKHBI
paccMaTpuBaThCS UCKIIOYUTEIBHO B CyI€0HOM MOPSIKE, T.K. B HUX THIOTETHYECKH
NPUCYTCTBYET CIOP O IPakJIAHCKOM MPaBE B IIUPOKOM CMBICIIE HTOTO CIJIOBA.

[lo MHeHHWIO aBTOpa, TO JelaM O PACTOPKEHHH Opaka cymy oOIIe
IOPUCAMKIIMKN CIEAYeT YYHMTHIBATh JIMYHO-IAOBEPUTENbHBIM XapaKTep CEeMEMHbIX
IPaBOOTHOIICHUN MEXIYy CYNpyramu, B CBSI3M C YEM HA YPOBHE 3aKOHOJATENILCTBA
HE00X0aUMO B OOJbIIEH CTENEHU PEAu30BaTh NPUHYUN HEBMeuamenbcmed B 3TH
oTHOIEHUs. I TpaXAaHCKOTO CyAONPOU3BOJICTBA 3TO 03HAYAET, UTO BO3OYKIACHHE
CYJIOITPOM3BO/ICTBA IO eIy O PACTOPKEHUHU Opaka BO3MOKHO TOJIBKO IO 3asBJICHUIO
OJIHOTO M3 CYNPYTOB, YTO HCKIIOYACT AHAJOTUYHYIO BO3MOXKHOCTb JJISi OPTaHOB
IPOKYpaTyphl U CyOBEKTOB, 3alIUINAIONIMX MpaBa APYrUX JIHI[ OT CBOEr0 MMEHH.
CropHbIM, 10 MHEHHIO aBTOPA, SIBISIETCS TAK)Ke BOMPOC O IMPEIOCTaBICHUU MpaBa
MOJIayl HMCKOBOTO 3asiBJICHUS O pacTOpKEHUU Opaka OINEeKyHaM CyNpyros,
NPU3HAHHBIX CYJIOM HENeecrnoCOOHbIMU. JIeHCTBUTENBHO, JIMYHO-I0BEPUTEIbHBIN
XapakTep OTHOLICHHM MEXAy CyIpyraMH HE TO3BOJISIET MPEAOCTaBIsATh IPaBO
OPUHUMATh PEIICHHE O PACTOPKEHUH Opaka TpeThbuM JuiaM. OneKkyH, Ha3HayaeMbIii
B LIENSAX COOJIOACHHSI MHTEPECOB CBOETO IMOAONEYHOIO, TEM HE MEHEE HE SIBISETCS
CyOBEKTOM €ro CeMEHHBIX MPAaBOOTHOIICHWHW U TOTOMY, CUMTaeM, OH HE BIpPaBe
HaAMpsIMYIO peliaTh cyab0y Opaka OlneKaeMoro, B YaCTHOCTH MPUHUMATh PELIEHUE O
HEOOXOUMOCTH pPAacTOp>KeHUs: Opaka W TOJaBaTh COOTBETCTBYIOIIEE HCKOBOE
3asiBJI€HUE B CyJ. B 11€710M MOXXHO KOHCTaTUPOBaTh, YTO 3aKOHOJATENb OJIHO3HAYHO
HEraTUBHO OTHOCHUTCS K y4aCTHIO TPEThUX JIMIL B JIeJIaX O pacTOPKEHUH Opaka.

ABTOp coriaceH ¢ MHeHHeM HeKOTopbix yueHbix (M.C. I[akapsu, T.H.
MacinoBa), CYMTAIOUIMX, YTO €CIM MPOKYpOp CUUTAET, YTO B Opake HapylIarTCs

IIpaBa U OXpaHSAEMbIE 3aKOHOM HMHTEPECHl OAHOTO M3 CYNPYrOB, KOTOPBIM B CHILY
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OOBEKTHBHBIX MPUYMH HE MOXKET CAMOCTOSTEIHHO MPEIBSIBUTh MCK, TO OH BIIPaBe
00paTUTKCS B CYJI C 3aBJICHHEM O PACTOPKEHUU JaHHOTO Opaka. B aTom ciydae, kak
noJjiaraeT AUCCEPTaHT, Ha MPOKYpPOPE JIEKUT OTBETCTBEHHOCTh IO PEIICHUIO BOIMPOCa
0 TIEJIeCO00Pa3HOCTH TPEIBIBJICHHUS WCKa O pacTopKeHuu Opaka. B dactHOCTH,
MHUIIMATUBY MPOKYpPOpa O PaCTOPKEHUHM Opaka aBTOP IMPHU3HAET 11eJIecO00pa3HOl B
TOM CJTydae, €CJIM ONMEKYHOM OJIHOTO U3 CYNPYTOB SIBJISAETCS APYTOM CyNpyT, KOTOPHIN
37I0YTOTPEOIIIET CBOMMHU TIOJHOMOUYMSMH WM OJWUH W3 CYINPYroB OCYXKACH 3a
COBEpIIICHHOE TPECTYIUICHUE Ha CPOK CBBIIIE TPEX JIET W XOJaTalCTBYeT 00 3TOM
nepea opranamu npokyparypsl. [IpencraBnsercs nenecoo0pa3HbM chHOpPMyYITUPOBATH
JTAaHHOE TI0JIOKEHHUE Kak gorojiHeHue K cT. 45I'TIK PO.

Bmopoti napacpag «Ocobennocmu cyoebHotl 3auumovl CyObeKMUBHbIX NPAS U
unmepecog - cyObeKmo8  CeMeUuHblX  NPABOOMHOWEHUN 8  AIUMEHMHbIX
npasoomuouenusx». Bce alluMeHTHBIE 00513aTEILCTBA B COBPEMEHHOM POCCHICKOM
CEMCIHOM TpaBe pasjieicHbl Ha nepsocmeneruvie (POOAUTEIN B OTHOIICHUHU JCTCH,
JICTH B OTHOIICHHUM JIETEH, CYPYyTH B OTHOLICHUM JIPYT JIPYyTra) U 6MOPOCHENeHHbLe
(OpaThst U cecTpbl B OTHOIICHHM IPYr Apyra, 0aOyIIKH M JEAYIIKH B OTHOIICHUHU
BHYKOB, BHYKH B OTHOIIECHUHU 0aOymiek W AeaymieK, (pakTHudecKue BOCTIHTATENIN B
OTHONIIEHUH CBOHMX BOCIIMTAHHMKOB, OTYMM M Madexa B OTHOIICHUU IachIHKA U
najauepuibl). JlaHHBIA TOAXO0J OCHOBAaH Ha CIEAYIOIIEM MPUHIUIE. IMOKa JIUILO,
HY)KJIaloIIeecs] B aJIMMEHTAaX, MOXET TMOJYYUTh MaTepUATbHYI0 TOMOIb OT
poauTeNiel, WIM CyOpyra, HWIA CBOMX JeTed (TO eCcTh pealn30BaTh CBOM
MEPBOCTENICHHBIC aJMMEHTHBIC TIpaBa), OHO HE WMEET IpaBa Ha TOJy4YCHHE
QIMMEHTOB OT APYTUX YYaCTHUKOB CEMEWHBIX IMPaBOOTHOIICHMH. TakuM oOpazom,
3aKOHOJATEIh CTPEMUTCSA YpPEryJIupoBaTh aJTUMEHTHBIC MPABOOTHOIIEHHUS B IEJISIX
peanu3aliid TMpPaB M WHTEPECOB TpaXKAaH HA COBPEMEHHOM OJTame pa3BUTHS
CEMEWHOTO MpaBa.

CoBpemeHHas cyaeOHasi CTaTUCTUKA CBUIETEILCTBYET O ToM, uTo 3a 2003r. B
CTPYKTYype TPaXIaHCKUX e, PACCMOTPEHHBIX palloHHBIMU cynamu CapaTOBCKOM
00J1acTH, UCKU, BO3HUKAIOIIUE U3 OpauHO-CeMENHBIX OTHOIIEHUM, cocTaBuin 8,8%,B

cTtpykrype KoTopbix 13,9% coctaBunu 1ena O B3BICKAHUM aJMMEHTOB Ha
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conepxanne nererd (307 men). MupoBeIMU CynbsiMu ObLIO paccMoTpeHO 65.157
rpaXkIaHCKKX e, u3 Kotopeix 4817 nen (7,8%)— 310 nena o B3bICKAaHUH aTAMEHTOB
Ha conepxkanue neteil. B 2004 r. nena o B3bICKAHMM aTUMEHTOB Ha COJACpKAHHE
neteil coctaBuian 2,2% ot oOLIEro KoJWYeCTBA IPakIaHCKUX JIeJl, PACCMOTPEHHBIX
palioHHbiMH cynamu, u 7,4% OT KoJMYecTBa [€J, PACCMOTPEHHBIX MHPOBBIMU
cynbsmu CapatoBckoit obmactu. B 2005 r. anamormunple moka3aTeiau pPaBHSUIACH
0,0007%mu 7% cooTBETCTBEHHO, T.€. MUPOBBIMU CylibsiMHU ucciaegoBano B 10000pa3
GOJIBIIIE [ETT O B3BICKAHHH AIMMEHTOB Ha JCTCH .

[IpakTueckn Bce nemna, CBA3aHHBIC C aJTUMEHTHBIMHU MPABOOTHONIICHHUSIMH, B
HACTOSIIIIEe BPEMSI pacCMaTPUBAIOTCS MUPOBBIMU CYyJaMH, U TaKOW MOJXOJ CIEIYyeT
MMO3UTHUBHO OIICHUBAThH UCXOJI U3 OCOOCHHOCTEH, MPUCYIIUX TAaHHOW KaTerOpyu .

B kauectBe 3HAYMMOTO 3JEMEHTA COBEPIICHCTBOBAHUS MEXaHHU3Ma CyAeOHOU
3aIATHl MHTEPECOB CyOBEKTOB CEMENHBIX MPABOOTHOIIEHUH 10 JIeiaM, CBSI3aHHBIM C
ATMMEHTHBIMH TIPABOOTHOIICHUSIMU, CIIEAyeT OTMETUTh (PEHOMEH CyAeOHOro
npukasza, omnpenensemoro cr. 121 TTIK P® kak cyaeOHOE MOCTaHOBJICHHE,
BBIHECEHHOE CY/IheH €IMHOIMYHO HA OCHOBAHUU 3asBJICHUS O B3BICKAHHUH JCHEKHBIX
CyMM UM 00 uUCTpeOOBaHUM JBWKMMOIO MMYIIECTBA OT JOJDKHUKA TIO
YCTaHOBJICHHBIM 3aKOHOM TpeOoBaHUAM. TakuM 00pa3oM, P YKa3aHHBIX B ¢T. 122
['TIK P® ycrnoBusix B MpUKa3HOM MPOU3BOJICTBE MOXKET OBITh PACCMOTPEHO AENO O
B3bICKAHUM QJIMMEHTOB Ha HECOBEPIICHHOJETHUX JeTed TOJbKO B J0JIEBOM
OTHOIICHUH K 3apaboTKy | (W) K MTHOMY JOXOJy JOJIKHHUKA.

B pamkax kmaccudpukanuyu alTMMEHTHBIX 0053aTelbCTB HA MEPBOCTENIEHHBIC U
BTOPOCTEINEHHBIE, aBTOP CUMUTAET LEJIECO00pa3HbIM BKIOUUTH B moapasnen | I'TIK
P®, nocesAlmEHHBIM MNPUKAa3HOMY NIPOU3BOJACTBY, IIOJIOXKEHHS O BO3MOXXHOCTHU
npenbsaBieHus] TpeOOBaHMN O B3BICKAHUM AJIMMEHTOB 4epe3 Bblauy CyJAeOHOro
npuKasa Ha coJiepKaHue: HETPYI0CTIOCOOHOTO CyIpyra, cympyra,

OCYIIECTBJISIONIETO YXOJI 3a OOmuM peOEHKOM WHBAIHIAOM C  JIETCTBA;

Cm.: Oruer o paboTe CymOB MEpPBOM MHCTAHIMK [0 PACCMOTPEHUIO TpaKmaHCKux gen //
VYnpasnenue Cynebnoro nenmapramenta B CaparoBckoii oonactu. Capatos, 2003—-2006.
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HECOBEPUICHHOJETHUX U HETPYJAOCHOCOOHBIX OpaTheB U CECTEp; MaJOJETHHUX
BHYKOB; HETPYIOCIOCOOHBIX (DAKTHUECKUX BOCIIUTATEICH.

Tpemuii napacpagh «lIpobnemvl nosvluenus 3¢gdekmuenocmu cyo0ebHOl
3awumol CyOBLEKMUBHBIX NPA8 U UHMEPEeCcOo8 2paxcoan 8 0eiax 00 02paHuyeHuu,
JUWEHUU U BOCCMAHOGIEHUU POOUMeNbCKux npas». B pamkax TpaXTaHCKOTO
CYJOTIPOM3BOJICTBA PACCMATPUBAIOTCA KaK Jela 00 OrpaHWYCHHH POJIUTEIBCKIX
mpaB, TaKk W JUIIEHHH. BmecTe ¢ Tem, aBTOp CUYMTAET, JaHHbIE KaTerOpuUu e
cienyer 0oJjiee KECTKO OTIpaHUYMBATH JIPYT OT JPYra, MOCKOIBKY OJHU U TE K
00CTOSTENHCTBA MOTYT BECTH JIMOO K JHUIICHUIO, THO0 OrPaHUYCHHUIO POJIUTEIBCKUX
npaB. Kputepuem orTrpanudenus OyAeT SBISATHCSA, IO MHEHUIO aBTOpa,
POTUBONPABHOCTH MMOBECHMSI JTUIA ¥ BUHA B (DOpME yMBbICTIA.

Kpowme Toro, fena o nuieHuu poaUTeNbCKUX MPaB IPU PAaCCMOTPEHHUH B CY/IE,
CBUCTEILCTBYIOT O TOM, YTO PsiJi OCHOBaHWH, ykazaHHbIX B ¢T. 69 CK PO sBusercs
HelmocTaToYHbIM. Ha ocHoBanuu QenepanbHOTO 3aKkoHa «O TMCUXUATPUIECKON
NOMOILIM W TapaHTUAX IMpaB TpaXKIaH NpPU €€ OKa3aHWW» aBTOp MpeiJiaraer
nonoHUTh cT. 69 CK PO TakuM oCHOBaHUEM IS JIUIICHUS POAUTEIHCKUX MPaB, KaK
3a00JIeBaHUE POJUTENS TSDKEIBIM TCUXUYECKUM 3a00JIEBaHUEM, MPEMATCTBYIOIINM
BBITIOJTHEHUIO POAMTENBCKUX 00s3aHHOCTe. HecMoTps Ha TO, 4TO 3a0o0jieBaHUE B
ofmeM ciaydae He SBJISETCS TMPOTHUBOIMPABHBIM TIOBEICHUEM, aKOTOIM3M H
HApKOMAaHUS POJUTENEH, HepeaAKo 00yCIOBIMBAIOIINE U TICUXUYECKUE 3a00JIeBaHMs,
HETIOCPEICTBEHHO CBS3aHBI C MX 00pa30M >KM3HHM M MOBEICHHEM, YTO, 0€3yCIOBHO,
OKa3bIBaeT CaMO€ HETaTHMBHOE BIMSHHE Ha JAETEW, M MOTOMY JOJDKHBI CUHTATHCA
OCHOBaHUSIMU JJISl JIUIIEHUS] POAUTEIBCKUX MpaB. JJaHHBINA BBIBOJ MOJIKPEIUIIETCS U
pe3ylnbTaTaMu aHaimu3a CyneOHOW TMPaKTUKH. MPH PACCMOTPEHUHU Il O JIUIICHUH
poautenbckux mnpaB B /8% ciydaeB ycTaHOBJIEHBbI (DAKThl 3J10YMOTPEOICHUS
POIUTEIISIMH AJIKOTONEeM WIH/H HAPKOTHKAMH .

Becbma akTyalbHOW B HacTosiliee BpeMsi CTAaHOBHUTCS IMpoOjieMa OTKa3a OT

HOBOPOXJACHHOTO peOeHKa B POIUILHOM JoMe. B TO ke Bpems, Kak OTMEYaroT

1 Cm.: Oruer o paboTe CymoB IMEpPBOM HHCTAHIIMH IO PACCMOTPCHHMIO TIpaxKaaHcKux aen [/
VYnpasnenue Cynebnoro nenmapramenta B CaparoBckoii oonactu. Capatos, 2003—-2006.
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MCCIIEIOBATENH, IOPUANYECKUE aCTIeKThI 0TKa3a OT PeOCHKa 3aKOHOAATENBHO J0 CHUX
nop He yperynupoBanbl (B. Cusunnes). [Ipexxne Bcero, B 3aKk0OHe HE yKa3bIBaeTCH,
KaKye MPUYUHBI CJIEIyET CUMTATh YBOXKUTEIBHBIMU IIPU OTKa3ze OT peOeHka. JlanHoe
00CTOSITETLCTBO HE TIO3BOJISIET TMPOBECTH TpaHb MEXKIY CiIy4dasMd, Korja B
OTHOIIICHUH POJUTENs HEOOXOJAMMO TPUMEHSTh CaHKIMI0O B BHUJIC JIUIICHUS
POAUTENBCKHUX TMPaB, a KOT/Ia €ro OTKa3 OT peOeHKa HE SBISACTCS MPOTHUBOIPABHBIM.
[IpaBunpHOE ¥ OpPUAMYECKH O(GOPMICHHOE  YCTAHOBJICHHUE  POIUTEIHCKUX
IIPaBOOTHOIICHUH CIOCOOCTBYET pEIISHUIO CY/bObl peOCHKa W 3alllUTE €ro MpaB U
WHTEPECOB.

AHaNOTMYHBIA NOAXOJ JOJDKEH IPHUMEHSTHCS B OTHOILICHUM POJUTENEH,
OTKa3bIBAIOIIMXCS 3a0paTh CBOMX JeTeld W3 JIEUeOHBIX M BOCIHHUTATEJIbHBIX
YUpEKICHUN, TEM CaMbIM OHHM (DaKTHUYECKH OTKA3BIBAOTCS OT BBITIOJHEHHUS CBOMX
POAUTENBCKUX OOSI3aHHOCTEM IO COJEpP)KAaHWID M BOCHHUTaHUIO pebeHka. [laHHoe
OCHOBaHHE JINIIICHUS POIUTEIIBCKUX paB CTAaHOBUTCH BCE 0oiee
pacnpoOCTPAHEHHBIM.

B  Hacrtosimiee BpeMs ~ MEXaHWM3M  TPaXKJIAHCKOTO  MPOLECCYalbHOIO
pPETYIMPOBAHUSL  SIBJISIETCSI HEJOCTATOYHBIM C TOYKM 3pE€HUS ONTHMAJIbHOIO
PacCMOTPEHUS JI€]l O JUIICHUU POJUTENBCKUX MPAB U OTPAHUUYCHUHU POJIUTEITBCKUX
npaBax. [I0CKOJIbKY MpH YCTaHOBJICHUH (DAKTOB, BXOSIINX B MPEIMET JIOKa3bIBAHMS,
BEIyIIMX K OTPAaHUYCHHIO POJIUTEIHCKUX MpaB JUOO K JIMIICHUIO POIUTEIHCKUX
paB, CyJl JIMIIEH BO3MOXXHOCTH y4€Ta TOr0, YTO POAUTEIM MOTYT HCHPABUTHCA.
[IpeacraBnsieTcsi, yto crenuduka CEeMEHHBIX MPABOOTHOIICHUW, CKa3bIBasICh Ha
MPOLECCYAIbHBIX NPABOOTHOLICHUSAX JIMI[, JIOJDKHA B OTACJIBHBIX CIy4dasx,
MIPUOCTAHABIIUBATh JEATECIBHOCTh CyAa. B CBSI3M C 4eM, MCUYEPIBIBAIOIIUM CIHCOK
OCHOBAHWI JJIsS MPUOCTAHOBIICHUS MMPOU3BOJICTBA IO JENTy JODKEH OBITH JOMOJTHEH.
Hanpumep, mpaBoM cyna mNpHOCTaHABIMBATh TMPOU3BOJCTBO MO COOCTBEHHOMY
YCMOTPEHHUIO MO JejlaM O JIMIIEHUW POJUTENECH POAUTEILCKUX IIpaB B LEISIX
YCTAHOBJICHHS] UCIBITATEILHOTO CpOKa JUIsl poJauTesield. ABTOp MIpeasiaraeT BHECTH

AOIMOJIHHUTCIIbHOC OCHOBAHUEC O IIPUOCTAHOBJIICHHUHN I'PaAXXKJIaHCKOI'o CyJO0IIPpOU3BOJACTBA

B cT. 2161 TIK P®.
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Oco0oro BHMMaHHUS, IO MHEHHIO aBTOPa, 3aCIyKUBaeT mpoljemMa MpaBOBBIX
MTOJIHOMOYHI CyJ1a IO JIeJIaM O JIMILIEHUH POJUTEIBCKUX MPaB M0 BBIXOY 3a IPEIEIbI
3asBJICHHBIX TPEOOBaHUM, a PaBHO Pa3pEIICHUIO B OJAHOM IIPOLIECCE COBMECTHO C
MCKOM O JHUIIEHWU PpOAUTENbCKUX TIpaB BOMpoca O Tmepenaue peOeHka Ha
BOCIMTAHNE, B3bICKAaHUM AJTMMEHTOB HA €r0 COAEpPKAaHHUE, BBICEJICHUH C 3aHUMAEMON
KWIIJIOW@AAN POAUTENS, JIMIIAEMOTO POAMTEIBCKUX MpPaB U APYTHX BOIPOCOB,
CBSI3aHHBIX C 3alIMTOMN IpaB, B MEPBYK OYEpEllb, HECOBEPUICHHOJIETHUX JeTeil. B
TOM CIIy4yae, €Clid B CyJ MOCTYNAET TOJIbKO 3asBJICHUE O JIMILIEHUU POAUTEIBCKUX
mpaB, CyIbsl B OPSAKE MOATOTOBKHU Jiefia K pa30upaTenbCTBY JOJDKEH 00s13aTh OpraH
OMEKH M TONEYUTEIbCTBA MPEACTABUTh B CYA aKT OOCIEIOBaHMS M 3aKIIOUYCHHE
JAHHOT'O OpraHa o0 yCJIOBUSIX XU3HU M BOCHMTAaHUSA peOEHKa B LIENsAX Haubosee
3¢ dekTuBHON 3amuThl ero mnpaB. He moameHsissi B COCTS3aTENbHOM IpOIECcCe
CTOPOHBI M JPYrMX YYAacTBYIOUIUMX JIUL, CyJ HE JOJDKEH OBITh IACCUBHBIM
HaOJr0JaTeNIeM, BO BCEX CIydasX M0J1arasich TOJIbKO Ha I€HCTBUS 3aMHTEPECOBAHHBIX
JIMII.

C TOM TOUYKM 3pEHUs, YUUTHIBAas HEJOCTATOUHYIO MPABOBYK) TI'PAMOTHOCTb
HECOBEPUICHHOJETHUX WU OJHOBPEMEHHO HEOOXOIMMOCTh oOOecredeHHsl HamOoJjee
IOJTHOW 3alllUThl MX MPaB U 3aKOHHBIX MHTEPECOB, CyAaM HEOOXOIMMO TIIATEIBHO
BBINOJIHATh NPEANUCAHUs, U3JI0KEHHbIE B InocTaHoBieHuU Ilnenyma BepxoBHoro
Cyna P® ot 27 mas 1998r. Ne 10 «O npuMeHeHUU cyJamMH 3aKOHOJATeNbCTBA MpU
pa3penieHuy CIIOPOB, CBS3aHHBIX C BOCHHUTAaHHUEM Jerei». OCHOBHas 3ajaya Cyna B
CYJIOIIPOU3BOJICTBE IO MCCIEIYEMBIM KaTEropusiM Jell COCTOUT B MPaBUIbHOM
onpeAeNeHu: OOCTOSITENLCTB, WMEIOIIUX 3HAUCHHE [JIs1 pa3pelieHus cropa u
HOJIeKAINX J0Ka3bIBAHUIO CTOPOHAMU. MIMEHHO NO MHMIMATHBE Cyna B MpOLECC
CYJIOIIPOM3BOJICTBA [JIOJKHBI IPUBJIEKATbCS OPraHbl ONEKU M IONEYUTENIbCTBA,
IPOKYpPOP, OTAEIBHO MPOKUBAIOIIUNA POAUTEND, (PAKTUUECKUNA BOCIUTATENb U T.J.
MMeHHO Ha cya Bo3iaraercsi O0sS3aHHOCTb MPAaBUIBHO OLEHUTh OOCTOSITENIBCTBA,
XapaKTepU3yIOIlIUe JIUUHbIE KaueCTBA POAUTENEeH J1M00 MHBIX JIHII, BOCIUTHIBAIOLINX
peOeHKa, a TakKe XapakTep B3aUMOOTHOIIECHUN pe0eHKa C yKa3aHHBIMM JIMLIAMU U

npyrue oocrositensctea Aena (O.C. barosa).
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[lepefinem K BOMPOCY O BOCCTAHOBJICHUHU B POAMTEIHLCKUX MpaBax. Hopma o
BOCCTAaHOBJICHUH B POJMTEIILCKUX MpaBax MMEET OOIIECTPEBEHTUBHOE 3HAYCHHUE, OHA
Npu3BaHa WUIPaTh CTUMYJIUPYIONIYIO pPOJIb, MOOYXIaTh PpOIWTENEH, IJUIICHHBIX
POIUTENHCKUX TIpaB, YJIydIllaTh CBOE MOBEICHHE, HOPMAJIU30BaTh OTHOIICHHEM K
peOCHKY, WCIONHATH OOS3aHHOCTH IO €ro BochnuTaHuio. OgHAKo, MpaBoOBas
pernamMeHTanus Mepbl BOCCTAHOBJICHHS B POAMTEIBCKUX IpaBax B JCUCTBYIOIIEM
3aKOHOJIATEILCTBE SBISCTCS HEIOCTATOYHO YETKOM.

[Ipexxne Bcero, BOSHUKAET CIEAYIONIUN BOMPOC: K KOMY POJIUTENb, JTUIIICHHBIN
POIUTENHCKUX MPaB, IOJDKCH MPEIBIBIATH TPEOOBaHUS 00 UX BOCCTAaHOBJICHUH? Psif
IOPUCTOB CYMTAIOT, YTO OTBETYMKOM B JAHHOM CJIy4yae SBISETCS PEOCHOK, C
y4acTHEeM KOTOpOIo CymiecTByeT crnopHoe npaBooTHorienue (C.A. MBanosa, JI.B.
Mopo3). Jlpyrue aBTOpHI MMOJAraroT, YTO UCKH O BOCCTAHOBIICHUH B POJUTEIHCKUX
npaBax JOJOKHBI PEIBSIBISITECS K IPYTOMY POJUTEINIO JTUOO ONeKyHY (MOTIEYUTEIIO),
WIN JETCKOMY YYPEXKICHHUH, Ha TMOMEYCHUH KOTOporo Haxomutcs pedenok (B.
JleBonoBckuii, H. KpaBuyk), kak 310 nemaercs coriacHo 1. 23 IlocTaHOBICHWMS
ITnenyma BepxoBaoro Cyna Pecniyonuku benapycek ot 26 centsiops 2002r. Ne/ «O
CyIeOHO IPAKTHKM MO JeaM O JIMIICHHH POIUTEIbCKUX paB».” OXHAKO OIEKYHE,
MOTIEYUTENIN W JACTCKHE YUPEKACHHUS HE SBIIOTCS CYOBEKTaMH POJUTEIHCKOTO
MPaBOOTHOIICHHS U TTIOTOMY HE MOTYT BBICTYIATh B KAYECTBE OTBETYMKOB TI0 JeJIaM O
BOCCTAaHOBJICHUH B POAUTEIHCKUX MPABaX.

Ha coBpemMeHHOM »JTame pa3BUTHS TPaXTAHCKOTO Tporiecca Ooblne
CJIO)KHOCTH BO3HHMKAIOT B MPAKTUKE JEATEIHHOCTH CYJIOB IO BOIPOCAM MOACYTHOCTH
71T 0 BOCCTAHOBJICHHH B POJUTENBCKUX TpaBax. JIeno B TOM, YTO CHOPHI MO JaHHOU
KaTeropuy JIeJ OTHOCSTCS K YHCIy Haubojiee CIOKHBIX B IMPABOBOW HAayKe W
npakTuke. Henp3s mnpu3HATH 1E€71€CO00PAa3HBIM OTHECEHHE WX K BEJICHUIO
(moxcymHOCTH) MHPOBBIX cyzael. Crophl, CBsI3aHHBIC C 3alUTOM mpaB neteit (ObITh

MOKET 34 MCKIOYCHHUEM TCX, KOTOPBIC BO3HUKAIOT M3 AJIMMCHTHBLIX O6H?>3TCJII>CTB),

1 Cm.: «. 23. - B coorserctBun co cr. 84 KoBC BOIPOC 0 BOCCTAHOBICHHH B POIHTENHCKHX
IpaBax pEIIaeTCs CYAOM B MOPSJIKE MCKOBOTO IPOW3BOJICTBA MO 3aSBICHHUIO JIMII, JIMIICHHBIX
poauTensckux mpaB. Takoe TpeOOBaHHE MPEIbABIACTCS K APYrOMY POIUTENO JHOO OMEKyHY
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JOJDKHBI OBITH COCPENOTOYeHBl B (hefepalibHbIX, a He MUpOBbIX cymax (H.M.
Koctposa). Takas xecTkast mo3uImst 00yCIOBIMBAETCS, HA B3IJISA aBTOpPA, TEM, UTO
NpaBWJILHOE PETYJIMPOBAHUE TOJCYIHOCTH, MO CYIIECTBY, SBISETCS CPEACTBOM
oOecrieueHrss KOHCTUTYLIMOHHOCTH NPUHHUMAaeMbIX cyneOHbIx pemieHuil. ['opasmo
OoJbIIeld KOMIIETEHTHOCTh B HCCJIEIYeMBIX BOMPOCAX HWMEIOT, KaK IPaBUIIO,
denepanpHBle Cynbl M UMEHHO WM JOJDKHO MPHUHAJICKATH IMPaBO pa3pelIeHuUs
JAaHHOW KaTeropuu Jed B MLeNsiX NOBBIIIEHUS 3((EKTUBHOCTH 3alllMThl IIPaB
HECOBEPIIICHHOJIETHUX..

Yemeepmoiti  napacpag «O co8epuieHCmB08aHUL HOPM  2PAAHCOAHCKO20
NpoYeccyaibHo20 3aKOHOOAMENbCMBa 8 UYesaxX HNosblueHUus IppekmusHocmu
3awumol  CYOBEeKMUBHBIX NpaAs8 U UHMepecos HecogepulenHoiemuux». Ha
COBPEMEHHOM JTale Pa3BUTHs TPaXTAHCKOTO Tpollecca B HAIEH CTpaHe y4yeHbIE
eIMHOAYIIHHl BO MHEHHHM O TOM, YTO OCOOOTO BHHMAHHS B HACTOAIIEE BpEMs
3aciy’KMBaeT Mpo0JeMa 3aluThl paB u uHTepecoB pederka (HO.dD. becnanos).

AKTyanbHOCTh MpoOJeMbl OOECHeYeHHs 3aluUThl MpaB U HMHTEPECOB
HECOBEPIICHHOJIETHUX  OO0YCJIOBIIEHA COBPEMEHHBIMH TEHACHIMSMH  Pa3BUTHUSA
poccuiickoro obmectBa. CornmacHo cratuctuueckuMm gaHHbIM MBJl P®, Tombko B
nepBoM nostyroaun 2005T. cBbIilie 7 MJIH. JeTel CTaau >KepTBaAMHU HApYUICHUS UX
npas’. JIMHAMHYHO TPaHCHOPMHUPYIOIMECS COLHATHO-9KOHOMUUYECKHE YCIOBHS
HEU30€KHO OTpAXKAIOTCSI Ha XapakTepe MOPaJbHO-HPABCTBEHHBIX YCTAHOBOK H
MEXJIMYHOCTHBIX OTHOIICHWNA B COBpEMEHHOM ofmiecTBe. B ycnmoBusx, korjaa
pa3BoO/bl CTAHOBATCS BCE OOJ€e YaCThIMU U «OaHATBHBIMU» CIYTHHKaMH OpadHoO-
CEMEIHBIX OTHOILIEHUH, COKpAIIAETCs KOJMUECTBO KOJIEH POJCTBA B HACJIEICTBEHHOM
IpaBe, PaCIpOCTPAHSIOTCS AbTEPHATHBHBIE CIIOCOOBI 3aUaTUsl U Jake MPU3HAIOTCA
OJlHOTOJbIE Opaku, O4YeHb TPYAHO <«IOHECTH» N0 peOeHKa 3HauyeHHE CEMbH, €€
IIEHHOCTh JIJISl Pa3BUTHUSl OOINECTBA M Ka)XJOTO OTACIHHOTO yYaCTHHKA CEMEWHBIX

npaBoOTHOIIEHUH. Hu3kuii ypoBeHb JKHW3HH MHOTHX ceMmeH, Oe3paboTuiia u

(moreunTENI0) WM JETCKOMY YYPEKACHHIO B 3aBHCUMOCTH OT TOTO, Ha YbeM IIONCYCHUU
HaxOJUTCS PEOCHOK.

! Cm.: Cratucruueckue mannsie MBJ[ PD. Cocrosnue npectynHoctu B Poccniickoit denepanuu 3a
suBapb-utoab 2005 1. /[ Odunumaneueiii  Wuarepuer-cair  MBJ[  P®  http://www.
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MUTPALMOHHBIE TMPOLIECChl, KpUMUHANM3ALMS BceX cep OOIIEeCTBEHHON XU3HU U
pa3pacTaHue MEXITHHUYECKUX KOH(IUKTOB HEHU30€KHO MPUBOAAT K YCUIICHHIO
TEHJICHIIMHA KECTOKOTro oOpamieHusi ¢ JeTbMU M JaKe HUX OJKCIUTyaTaluH, K
VCKQKEHHIO IICUXWKH HECOBEPLIEHHOJETHUX, HAPACTAHUIO JIETCKOW MPECTYIMHOCTU U
IPYTrUM HETraTUBHBIM sIBI€HHSM. PocT Oecnpu3opHOCTH W O€3HAaJ30pHOCTH B
COBPEMEHHBIX YCJIOBHUAX IMPUBEN K TOMY, UYTO €KETOJHO HECOBEPIICHHOJETHUMHU
coepiiaerca 10-12 % oOmiero xomuyecTBa YroJOBHBIX NpecTyruieHui. Kaxmpiii
BOCBMOM  OCYXIEHHbIM B Poccum —  HecoBepuieHHOJIETHHM.  [IpoueHt
MpPaBOHAPYUICHU HECOBEPILIEHHOJETHUX, BOCIHUTHIBAIOIIUXCI B OOCTaHOBKE
MOCTOSIHHBIX CEMEMHBIX KOH(QIUKTOB, B 4-5pa3 BbIIIE, YeM B HOPMAJBHBIX CEMBSX, a
B CEMbSIX, I'Jle APUT arpeCCUBHOCTD U JKECTOKOCTb, JaHHBIM MOKa3aTeib Bhilie B 9-
10pasz.

ABTOp AenaeT BbIBOJA O TOM, YTO MEXAHU3M 3alUThI IPAB U UHTEPECOB JIETEU
JNOJDKEH PETyJIMPOBaThCS Ha 3aKOHOJATEIBHOM YPOBHE TrOpa3/lo 4eTye, HEKEeNu
MEXaHU3M 3alIUThl [PAaB U MHTEPECOB COBEPILICHHOJETHUX YYAaCTHUKOB CEMEUHBIX
oTHouieHU. PeOeHoK HyxXmaeTcss B 0co00#l 3alMTe U BHUMAHUU Ha JIIOOOM 3Tare
pa3BuTHs 00IIEeCTBa, a OCOOCHHO B TEPEIOMHBIE MEPUOMbI KU3HU TOCYAapCTBA.
IIpaBoBoO# cTaryc peOeHKa COCTaBJsIeT BAKHEUIIMK WUHCTUTYT, ONPEACISIONIUN BCe
pazHooOpasue rpaHul] BMELIATENIbCTBA TOCYIApCTBA B JIMYHYIO CPEpy CEMbU, UX
crioco6oB u Mep Bo3aeHCTBUS. OOBEKTUBHBIE OCOOEHHOCTU TMCUXMKH peOCHKa Kak
cyOBbeKkTa mpaBa OOYCIOBIMBAIOT HEOOXOIUMOCTH Pa3pabOTKU U MPAKTUYECKOIrO
BHEJPEHUSI 0COOOr0 MEXaHU3Ma 3aIIUThI €ro MPaB U UHTEPECOB, OTINYAIOIIETOCS OT
MEXaHU3Ma 3allUThl IIPaB U MHTEPECOB COBEPLICHHOJETHUX YYaCTHUKOB CEMEWHBIX
PaBOOTHOIIEHUI OOJbIIEH TTyOMHOM, TPOPAOOTaHHOCTHIO U BCECTOPOHHOCTHIO. C
ATOW TOYKH 3PEHHs, CO3JAHHUE B CTPAHE IOBEHAIBHBIX CEMEHHBIX CYJIOB CTaO OBl
BECOMbIM BKJagoM Poccum B [1€710 3aluThl NpaB JI€T€d B COOTBETCTBUU C

Kouncturyiueit P® (4. 4 cr. 15) u KonBeniueit o mpaBax peOeHKa, BHEIPHUBIICH

mvdinform.ru/index.php?docid=3596

1 Cm.: Bonkosa A. TOHATHE «KECTOKOE obparenne ¢ aetbMu» u ero (opmer // Ilpodeccronar.
2000.Ne 4. C. 24.
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OPUHLMI  TpaHCQOpPMAIIMK  HECOBEPILIEHHOJETHUX TpaXKIaH TrocyldapcTBa U3

MACCUBHBIX OOBEKTOB 3aIIUTHI B AKTUBHBIX JIEATEIBHBIX CYOBEKTOB.

B 3akimi0ouenun quccepTaHTOM CPOPMYIMPOBAHBI BHIBOBI U MPEAJIOKEHUS 10
COBEPLIECHCTBOBAHUIO IrPpakIaHCKOTO IIPOLIECCYATBHOTO u CEMEWHOr0
3aKOHOAATENbCTBA, PErYJHUPYIOLIETO 3aIIATY CEMEMHBIX IpPaB B TIPAKIAHCKOM
CyZIOTIPOU3BOJICTBE u oOecrieueHue 3aIUTHI npas U WHTEPECOB
HECOBEPUICHHOJETHUX CYOBEKTOB CEMENWHBIX MPABOOTHOIICHUH.
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