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OBLIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJlbHOCTH TeMbl JHCCEPTALMOHHOIO  HCCJIEeJ0BaHHUA.  YcCHex
POBOJMMBIX TpeoOpa3zoBanuii nona »rujoil Konneniuu cyneOHoi pedopMbl, Bce
0oJiee MOBBIIAIOIIMX WHUIMATUBHYIO JEATEIBHOCTh M TMO3UTHBHYIO aKTHBHOCTH
CyOBEKTOB  CYAOINPOU3BOJCTBA, MPEAOINpPENETICH TOYHBIM M  HEYKJIOHHBIM
coOyofieHMeM HUMHM  TMpaBOBbIX HOpM. «B  Poccum  cosmaHa  cucrtema
3akoHo/aTenbcTBa. Ceifuac rmaBHOE — OOECHEYUTh 3aKOHHOCTb, TO €CTh TOYHOE,
CTpPOrO€ M HEYKIOHHOE COOJIOJICHHE 3aKOHOB BCEMH. Kak TpakJaHamH, TaK H
JOJDKHOCTHBIMM JIMLIAMU. KaKIblil TOJKEH YCBOUTh — HENb3s JEHCTBOBAaTh MHAYE,
Kak 1o 3akoHy!», — 3agBun llpencenarens Konctutyumonnoro Cyna PO B.
30pbKHUH'.

Haubonee oueBupHo mnpoOiemMa COONIOACHUS TpakIaHCKO-IPOleCCyalbHbIX
HOPM BO3HMKA€T TOTJa, KOIJa OJHOBPEMEHHO C YCHJIEHHUEM YacTHOIO HMHTEpECa,
paclIMpEHUEM MPUHLUIOB AUCIIO3UTHUBHOCTH, COCTA3ATEIBHOCTH M B IIEJIOM
U3MEHEHHS WJEOJOTMM TPaXJAaHCKOTO IPOLECCYaNbHOIO PEryJMpOBaHUS B
IPAXKIAHCKOM CyZIOIIPOU3BOJICTBE IPOUCXOJUT 3HAYUTEIbHBIN pocT
MIPAaBOHAPYIIEHUH, MPEICTABISIOMINX YIPO3y MHTEpECcaM MPaBOCYAUs U aBTOPUTETY
CyneOMDIIBNAEEIE ACMEKThl MMOCTABJICHHON MpOOJeMbl B CBSI3M M3MEHEHHUEM DOJIH
Cyla B TpaXIaHCKOM CYAOINPOU3BOACTBE IMpuolOpenu ocoboe 3HadyeHue. Kak
MOKa3bIBACT CTATUCTHKA TMOCIHEAHMUX JIET, HECOONIOIEHHe TPABOBBIX HOPM
(mpomeccyallbHBIX WM MaTEePHAIBHBIX) CyIbsIMM  MOJYYWUJIM  IIHPOKOE
pacrpoctpaHenne’. B pesynbTare MOPHIBACTCS aBTOPUTET CyHeOHON BIACTH, UTO
MOPOKIACT y TPaKJaH HEJAOBEPHE K HEW. A Bellb IMEHHO Cy/ieOHas BJIAacTh SIBISIETCS
MHCTUTYTOM, 00€CIIEUMBAIOIINM 3aLIUTY MPaB U CBOOOI IPaK/IaH.

VYrpoxaronue Macimtadbl moAoOHbIX AessHui otMmeTwn B.B. Ilytun B cBOoeM

[Tocnanun ®enepanbHomy CoOpanuto P®D: «ABTOpUTET TOCymapcTBa JOJIKEH

! 30purun B. TIpaBooii Gapsep // Poccuiickast razera. 2006. 15vapra.
2 Cm., nanpumep: Poccuiickas rasera. 2006. 18kT.
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OCHOBBIBATHCSI HE HA BCEO3BOJICHHOCTH W TOIYCTUTEIHCTBE, & Ha CIOCOOHOCTH
IPUHEMATH CIIPABEIHBbIC 3aKOHBI X TBEPAO TOOMBATHCS HX HCIIOTHEHIS» .

[1o3UTUBHBIM MOMEHTOM SIBISIETCS TO, YTO BCTYNUBIIMKA B jeiicTBue ¢ 1
deBpans 2003 r. ['paxxkmanckuii nporeccyanbHblil kKonekc PD BmepBbie ycTaHOBUI,
4TO HEUCIIOJTHEHHE MIPOIIECCYaAbHBIX 00s13aHHOCTEM oOecrieynBaeTcs
MOCJEACTBUSMH, NPEAYCMOTPEHHBIMH  3aKOHOJATEIbCTBOM O  TPAXKIAHCKOM
cynonpou3BoacTse (4. 2ct. 35).

Bwmecre ¢ TeM aeicTBHE HOBOTO IPa)KJaHCKOrO MPOLECCYaTbHOrO 3aKOHA YXKE
YCIIEJIO CTOJIKHYThCS Ha TMPAKTUKE C PAIOM CUTyallHi, KOrja CYHIECTBYIOIIEE
MIPABOBOE PETrYJIUPOBAHKUE OCTABIISIET CIMUIIKOM MHOTO BO3MOYKHOCTEM TOJIKOBAHUSI.
OTtnaenbHbIE TOCHENCTBUS HECOOIOJIEHUS TPaXIaHCKUX MPOLECCyalbHBIX HOPM
BOOOIIIE Comepk aT TOJOXKECHHsI, MPAKTHKA MPUMEHEHUS KOTOPHIX JI0 CHUX TOp HE
chopmupoBaiach B CHJIy HECOBEPILEHCTBA HOPMATUBHOro Marepuaia. [Ipu stom
npuHsaTHE psaga nocraHosieHul [ienyma Bepxosrnoro Cyna P® naneko He pemuio
BCEX BOIIPOCOB.

B npouecce  pehOpMHpPOBAHUS  TPaKIAHCKOTO MIPOILECCYATBHOTO
3aKOHO/IAaTEIhCTBA 0CO0asi POJb OTBOJUTCS HAayKe IPAKIAHCKOTO MPOILECCYaTbHOTO
mpaBa, KOTopas JOJDKHA OOecrneuuTh MOTPeOHOCTH TPAKTUKU B Haubosee
3¢ (}eKTUBHBIX, Hay4yHO OOOCHOBaHHBIX pekoMeHmanusix. K coxanenuro,
CYLIECTBYIOIINE HUCCIEAOBAHUS HOCAT OJHOCTOPOHHUM XApPAKTEP M HE 3aTParuBaroT
CBSI3b MEXKIYy METOJOM MPABOBOIO PETYIUPOBAHUS TPaXKIAHCKO-MPOLECCYATbHBIX
OTHOIIIEHUH U TTOCJIEICTBUSIMU HECOOIIOIEHUS TPAKIAHCKUX MPOIIECCYaTbHBIX HOPM.
[ToaToMy BO3HHKIA HEOOXOAUMOCTH B TIPOBEICHWU HCCIEAOBAHMS, KOTOPOE OBl
MPUHAMAJIO BO BHUMAHWE W3MEHUBIIYIOCS MPABOBYIO PETJIAMEHTALMIO MOCIEICTBUI
HECOOJIOJICHNS TPAKIAHCKUX TMPOIECCYaTbHBIX HOPM, OOBEKTHBHBIE TMOTPEOHOCTH
JaMbHEHIIero  COBEPIICHCTBOBAHMS  ACSATENBHOCTH  CYACOHBIX  OpPraHoB IO
PacCCMOTPEHHUIO U PA3pPEIICHUIO TPAKIAHCKUX AE.

[Ipobnema mociaeacTBUi HECOOTIONCHHS TPAXKIAHCKUX MPOIIECCYaTbHBIX HOPM
[0 CBOEMY XapakTepy SBISETCS MHOTONPOPUIBHOM M TMpEArnojaraer M3y4eHHe

oeaoro KOMIIJICKCA  BOIPOCOB: MMpoucCCyaJIbHbIC nmpaBa H 0053aHHOCT U,

% x-FOpuct. 2006 Maii. C. 1.
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MIPUHYKJICHUE, MEPBhl MPOLECCYATbHOTO NPUHYXIACHHS, CAHKIUSA TIPaXIAHCKOU
MPOLECCYATbHOM HOPMBI, TPa)KIaHCKas MPOLECCyallbHasi OTBETCTBEHHOCTb, MEPBI
IPKJIAHCKON  TIpollecCyalibHOM  3amuThl. Bc€ 3T0 Oymer cmocoOCTBOBaTh
JAIbHENIIIEMY COBEPIICHCTBOBAHHUIO TEOPUHU T'PAXKIAAHCKOTO MPOLECCYABHOTO ITpaBa
Y TPaXJAHCKOI0 MPOILIECCYaTbHOT0 3aKOHOIaTEIbCTBRA.

VYkazaHHble 00CTOSATENLCTBA 00YCIOBINBAIOT OOBEKTUBHYIO TEOPETHUUECKYIO U
MPAKTUYECKYI0O HEOOXOIMMOCTh TPOBEICHUS HCCIIECNOBAaHUS, TOCBSIIICHHOTO
MOCJIEACTBUSM HECOOIOACHUS IPakIaHCKHUX MPOIECCYyaTbHBIX HOPM.

CreneHb HayyHoUl pa3pa0oTraHHocTH Tnpodaemsbl. Hacrosimas pabota
MPEACTaBIIET CO0OM  TepBOE  CHEIUaIbHOE  KOMIUIEKCHOE  HCCIEIOBAaHHE
MOCJIEACTBUM HECOONIIOACHUS TPAKIAHCKUX MPOIECCyadbHBIX HOPM Ha OCHOBE
COBPEMEHHOI0 TPAXJAHCKOTO MPOLIECCYATIbHOTO 3aKOHOJATENbCTBA. 3aCiy>KUBAIOT
BHUMaHus padotel B.B. byraesa, H.B. Ky3nenona, A.I'. Hoeukoa, H.A. UeunHo#,
B.M. Illepctioka, M.U. Ilredpana u ap., MOCBAIICHHBIC OTACIbHBIM AacIeKTaM
MOCTAaBJICHHONW MPoOIeMbl. BBICOKO OIleHMBass MX 3HAYUMOCTH, CIEIYET OTMETHTH,
YTO MCCJEAOBAaHUS HA3BAaHHBIX YUYEHBIX TMPOBEICHHI B HHBIX OOIIECTBEHHO-
MOJIUTUYECKUX YCIOBUSX, IMO3TOMY MHOTHE BOIIPOCHI OCTaJIUCh 34 paMKaMH
Hay4yHOTo aHanu3a. OTAeNbHBbIC BHUIBI MOCIEACTBUN HECOOIOACHUS TPaKIaHCKUX
MpoIeCCyalbHBIX HOPM (parMEeHTApHO 3aTParuBarOTCd B KOMMEHTAPHUAX OTACIbHBIX
nosioxxeHuit I'TIK, ATIK, 1160 B HEMHOTOYMCIICHHBIX HAYYHBIX CTAThIX.

IHess W oOCHOBHBIE 3agauM HccaeaoBanmsi. llenblo aUCCEPTALIMOHHOTO
VCCIICIOBAHUS SIBIISIETCA KOMIUIEKCHOE H3YYEHUE TEOPETHUUYECKUX M MPAKTHYECKHUX
mpo0IeM TOCIEACTBUN HECOONIOACHUS TPAXIAHCKUX IpollecCyalbHBIX HOpM. Ha
OCHOBE aHaJIN3a TPAXKIAHCKUX MPOUECCYATbHBIX HOPM, MpeaycCMaTpPUBAIOIINX
MOCJIC/ICTBASI WX HECOOJIIOJICHMs, aBTOp TIOMBITAJCS BBIPAOOTATh HAYYHO-
MPAKTUYECKUE  TPEIJIOKEHUST UM  PEKOMEHJAIMM 10  COBEPIICHCTBOBAHUIO
3aKOHOJIATEIbCTBA M MPAKTHUKH €ro MNPUMEHEHHUs IO PacCMaTPUBAEMOMY KpYry
npoOgMIst  MOCTMKEHWS TIOCTABICHHOW 1€ TPENCTABISCTCS HEOOXOAUMBIM

PCIICHUE CICAYIOIMX OCHOBHBIX 3a/1a4.
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pPacKpbITh  CYIIHOCTb  TOCJIEACTBUN  HECOOMIOACHHUS  TPaKIAHCKUX
MPOIIECCYATbHBIX HOPM, BBISIBUTH WX XapaKTEpHbIE MPHU3HAKU U CHOPMYITHPOBATH
MOHATHE TAHHOW KaTE€rOpHH;

ONPEAEIIUTD MECTO NOCJIEICTBUIA HECOOII0ICHUS IPaKIAHCKHUX
MPOILIECCyAIbHBIX HOPM B METOJIE€ IPABOBOTO PEryJIUPOBAHUS TPAXKIAHCKO-
MPOLECCYaAbHBIX OTHOLIEHUN;

chOopMyIHpOBaTh MOHATHE «METOJI MPABOBOTO PETYIUPOBAHUS TPaKIAHCKO-
IPOIIECCYaTbHBIX OTHOIIEHUI, ONIPEACIIUTD €r0 CTPYKTYPY;

paccMOTPETh BOMPOC O CIOCO0aX M CPEACTBAaX MPAaBOBOTO PETyIMPOBAHMS
IPAXKJAHCKO-TIPOLIECCYAIbHBIX OTHOIICHHM, NPOCIAEAUTh HX BO3JIECUCTBHE Ha
CyOBEKTOB Ipak1aHCKO-TIPOIIECCYaNbHBIX OTHOIIECHMIA;

NPOBECTH  HAYYHYI0  KJAcCH(UKAIMIO  TOCIEACTBHH  HECOOIOIEHUS
IPAXKIAHCKUX MPOLECCYaJbHBIX HOPM IO Pa3JIMYHBIM OCHOBAHUSIM U HAIIPABIICHUSIM,
CO3/1aB, TAKUM 00pPa30M MpEJCTaBICHUE 00 UX CUCTEME U BBINIOJHIEMBIX 3a/1ayax;

Ha  OCHOBE  aHaiuW3a  CYHIECTBYIOIIMX  KOHUENIMUA  TI'Pa)XJaHCKOU
polieccyalbHOM OTBETCTBEHHOCTH pa3paboTaTh aBTOPCKOE MOHATHUE «TPAKIAHCKAs
IIPOLECCyalIbHAsl OTBETCTBEHHOCTHY;

JaTh ONPEAEIECHUE MEP TPAXKIaHCKON POLIECCYAIbHOM 3alIUTHI,

MIPOAHAIN3UPOBATh KOHKPETHBIE MEpPBI TPAXKIAHCKOW MPOLECCYaTbHON
OTBETCTBEHHOCTH U MEpPbl TPaKJAHCKOM TMpoleccyalbHOM 3alluThl, pa3paboTarhb
PEKOMEHJIallMd [0 WX COBEPIIEHCTBOBAHUIO M MPUMEHEHUIO, c(hopMyInpoBaTh
KOHKpeTHbIe npemioxkenns B ['TIK;

O0bekTOM MHCCJIEI0BAHMA BBICTYNAIOT TIPAXITAHCKUE MPOLECCYATbHbBIE
OTHOLIEHUS, BO3HUKAIONIME B XOJAE IEATEIBHOCTU CYJNEOHBIX OPraHOB M HHBIX
YYaCTHUKOB TPa)XXJaHCKOIO IIpolecca, MO0 PAaCCMOTPEHHIO M Pa3pELICHHIO
IPOXIAHCKUX €1 B CBSI3M C MPUMEHEHUEM TMOCJIEACTBUI  HECOOJIOICHUS
IPAXKIAHCKUX MPOLIECCYATbHBIX HOPM.

IIpeameTom uccae 0BaHUS SABISIIOTCS:

HAyYHO-TEOPETUUYECKUE  TOJIOKEHUSI O  MOCJEACTBUSX  HECOOMIOACHUS

IrpakIaHCKHUX MPOLECCYaIbHBIX HOPM;
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HOPMBI IPaXKIaHCKOTO MIPOIIECCYATBHOTO 3aKOHOJATENILCTBA,
IPEeTyCMaTPUBAIOIINE TTOCIIEICTBHS NX HECOOIIOICHHUS;

HOPMBI MPOIIECCYaTLHOT0 3aKOHOIaTENIbCTBA Psijia 3apyOeKHBIX CTpaH;

poccuiickas cyneOHas MpakTUKa [0 NPUMEHEHUIO MEp MNPOLECCyabHOIO
BO3JICHCTBUS HA CYyOBEKTOB IPAXKIAHCKUX MPOIIECCYyATbHBIX OTHOIIICHUH.

MeTomosioruyeckasi OCHOBa MccJeaoBaHMsi. (s pelieHus MoCTaBICHHBIX
3a/lad aBTOPOM HCIOJIb30BAIMCH COBPEMEHHBIE METOJBI TIO3HAHUS, pa3paboTaHHBIC
IOpUIMYECKON HayKOW U anmpoOUpOBaHHBIC MTPAKTUKON. B HacTosIIeM HcClie10BaHUN
MPUMEHSIICS Psijl OOICHAYIHBIX (MaTepruaMCTHICCKas TUAICKTHKA, aHAJIN3, CHHTE3,
CUCTEMHBI M CTPYKTYpPHBIA W JIp.) ¥ YaCTHOHAY4YHBIX ((popMaibHO-IOpUAMUYECKUi,
KOHKPETHO-COLIMOJIOTUYECKHM,  MCTOPUKO-NIPABOBOM,  CPaBHUTEIBbHO-TIPABOBOM,
METOJ] MPABOBOTO MOJCIHUPOBAHUS, MPABOBOIO IPOTHO3UPOBAHHS U JIP.) METOIOB
HCCJICJOBAHMSI.

TeopeTnueckyo 0CHOBY MCCJIeIOBAHMSI COCTaBUIM PaOOTHI YUYEHBIX KOHIIA
XIX — nmagama XX B.: A.JI. bBopoBukosckoro, E.B. BackkoBckoro, E.A. Hedenpena;
obiiereopeTuueckue wuccieaoBanus poccuiickux mpaBoBenoB. C.C. Aunekceena,
B.T. bazbinieBa, B.M. TopmeneBa, 0O.3. Jleiicta, [.A. Jlunuuckoro, E.T.
JlykbsinoBoit, H.C. Maneuna, H.1. Mary3oBa, A.B. Manbsko, B./{. Copokuna, JI.C.
SBuya u Ap.; HayuyHble PabOThl B O0OJACTH TPa)X)JAHCKOTO IPOIECCYyalIbHOTO U
apoOutpakHoro mporeccyaibHoro mpasa: C.H. AGpamoBa, H.M. ABnmeenko, A.T.
bonnepa, B.B. byrneBa, JI.A. BaneeBoii, M.A. Bukyr, A.A. Bnacora, B.IL
Bonoxanuna, P.E.I'ykacan, ILIL I'ypeesa, I1.®. Enuceiikuna, I'.A. )Kununa, B.M.
Kyiikosa, .M. 3aiiueBa, O.B. Ucaenkosoii, A.I'. Koanenko, K.M. Komuccaposa,
E.A. KpamenunnukoBa, H.B. Ky3nenosa, A.A. MensaukoBa, B.B. Monuanosa, A.I'.
HoBuxosa, I'.JI. Ocoxkunon, A.I'. Ilnemanosa, M.B. Pemernmkosoii, M.K.
TpeymnukoBa, M.A. ®@okunoi, A.B. [Muxomkoro, H.A. Yeunnoii, B.M. IllepcTioK,
B.H. llernogra, A.B. FOnuna, M.K. IOkoBa, B.B. fpkoBa u ap.; pabotsl B 001actu
WHBIX  OTpaciied mpaBa  (aIMUHUCTPATHBHOTO, TIPaXIAHCKOTO,  YTOJOBHO-
nporeccyanbHoro): .M. Bepemeenko, B.I'. Berposoii, 1.C. Xurunckoro, C.A.
[Tomynuna, I1.C. Dnpkung u ap. B xoxe paboTel Haj auccepTalrei aBTOPOM ObLIH

IIpoaHAJIU3UPOBAHbBI MHOI'OYKUCIICHHBIC HY6J'II/IK8,HI/II/I B HAYYHBIX MH3OAHHUAX U
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NEePUOINYECKON TeYaTH, OCBEIIAIONINE BOIMPOCH TMOCIEACTBUI HECOOI0ICHUS
TPAXJAHCKUX IMPOLECCYATbHBIX HOPM, CMEXXHBIX MHCTUTYTOB M Karteropuil. Kpome
TOTO, TEMa HACTOSLIEr0 HCCIEOBaHUS  MpeAonpeenuiia oOpallleHue K
bunocohckuM Tpyaam, SHIMKIONESTUUECKAM H3TaHUSIM U CIIOBAPSM.

HopmaTusHyo OCHOBY HCCJIeOBAHUA COCTaBWJIN OT/CJIbHBIC
MEXIYHApOJHbIE JOTOBOPHI M COIJIallleHus, paTuduuupoBaHHbie Poccuiickoit
®enepanueii, Pekomennaunn Komurera munuctpos Cosera EBpornbl, KoHcTUTYyLIHA
P®, IM'paxxmanckuii nponeccyanbHblii Kojieke PD, ApOuTpaxkHbIi mpolieccyaabHbIN
KoJekc P® u npyrue HOpMaTWBHO-NPABOBBIE aKTHI. [Ipm mcmonmp3oBaHnM Metona
CPaBHUTEIIBHOTO IPABOBEICHUS AHAIMU3UPOBAIUCH OTPACIEBbIE HOPMATHUBHO-
npaBoBbie akThl (I'pakmanckuii, TpymoBoit, YromaoBubli kogekcsl P®, Koneke PD 00
aJIMHHHACTPATHBHBIX TPABOHAPYIICHUSX), KOMIUIEKC ITOA3aKOHHBIX HOPMATHUBHO-
IPaBOBBIX AaKTOB, MPOIECCYyaIbHOE 3aKOHOAATENIbCTBO psiia 3apyOeKHBIX CTpaH
(benmbrumn, Kasaxcrana, MoanoBbl, Ykpauwsbl, ®PpaHiuuu), a TakKKe paHee
JEUCTBYIONIEE TPaX)JAHCKOE IMPOLECCYAIbHOE 3aKOHOJIATENBCTBO, PETYIUPYIOIINE
KpYyT paccCMaTpUBaEMBbIX MPOOIIEM.

OMIUPUHYECKYI0 W HMH(OPMANHMOHHYK) OCHOBY JIHCCEPTALMOHHOIO
HCCJIeIOBAHMSl COCTaBUIIM ONMyOJMKOBaHHbIE moctaHoBieHUs EBpomneiickoro Cyna
10 [IpPaBaM YeJN0BEKA, MOCTaHOBIEHU U onpenesienns Koucturynmonnoro Cyna PO,
a TaKXe OMyOJIMKOBaHHAs M pa3MEIICHHAs B CIPABOYHBIX MPABOBBIX CHCTEMax M Ha
obUIIMAIBPHBIX HWHTEpHET-caliTax mpakThka BepxoBHoro Cynma P®, Bricuiero
ApoOutpaxknoro Cyma P®, cyaebnas mpaktuka CapaToBCKOTO O0JIACTHOTO Cy/a,
n3ydeHHass ¥ 0000IIeHHas MpakTuKa cy70B Bomkckoro n OKTSOPHCKOTO paliOHOB T.
CaparoBa no matepuasiaMm 183 rpakjaHCKuX JIell.

Kpome toro, B paboTy BHEIpEHBI OIMyOJIMKOBAaHHBIC JAHHBIC O JCSITEIHHOCTH
dbenepanbHbIX CYJIOB OOIIEH IOPUCAUKIMM U MUPOBBIX cyaeh 3a 2004-2006rr., a
takke Beicmedt kBanmudukarmoHHot kosuterun  cyne P®d 3a 2005 r.,
COITMOJIOTUYECKHUE HCCIICOBAHUS, DKCIEPTHBIE OMpochl (OHAOB «OOIIECTBEHHOE
Muenue» u  MJIEM mno Bompocam mpaBocyausi, COOCTBEHHBIE COIMOJIOTUYECKHUE

HCCJICIOBAHMA aBTOPA.
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Hayunass HoBHM3Ha wuccjeqoBaHUs OO0YCJIOBJIEHA CAaMOM IOCTAHOBKOM
npo6sieMbl U KOMIUIEKCHBIM, CHCTEMHBIM MOAXOAAMH K ee paspemieHuto. [locre
npunatus [TIK P® Tak ¥ He MOABUIOCH MOHOTpaUUECKUX HCCIACAOBAHUN 10
aHAIM3UpPyeMON TpoOsieMaTHUKe, a OMyOJMKOBAaHHbIE HAy4YHBIE CTAaThU HOCAT
OJIHOCTOPOHHUI XapakTep.

B nacTosiiem rcciieoBaHuM BIEPBbIE B TAKOM 00beMe M3YUEHbI MOCIEACTBUS
HECOOIOICHNUS TPAKJAHCKUX MPOLECCYalbHBIX HOPM B EAMHCTBE C METOJOM
IIPABOBOTO  PETYJIMPOBAHUS  TPAXKIAHCKO-TIPOLIECCYANIbHBIX  OTHOLIEHWUW, 4YTO
00YCIIOBJIEHO CBSI3bIO MOCIETHETO C MOJUTHUYECKHUMH MPOLECCAaMU, TPOUCXOAITIMHU
B TOCYJIapCTBE. OTO MO3BOJIAJIO HE TOJIBKO IOJYYUTh HOBBIE PE3YyJbTaThl IPH
aHaKM3€e MOCJIEICTBUIA HECOOMIOJEHUS! TPaKJAHCKUX MPOIIECCyalbHbIX HOPM, HO U
yrIyOuTh MOHATHE, COACPKAHUE HE BIIOJIHE YCTOSBUINXCS MTPABOBBIX KATETOPUH.

BnepBble gaH TeOpeTHMYECKMH aHAM3 MOCJIEACTBUH  HECOOMIOACHUS
IPAXKIAHCKUAX MPOILECCYANbHBIX HOPM KaK CAMOCTOSTENIBHON MPAaBOBOM KATETOPUH,
UX COOTHOLIEHHE C CaHKUMEW TPaXTAHCKOW  IMPOLECCYAIbHOW  HOPMBI,
MPOIIECCYaAIbHBIM IPABOHAPYLIEHUEM, MTPOLECCYATbHON OTBETCTBEHHOCTBIO, MEPAMU
MPOLECCYATbHON 3aLIUTHI.

Hayunyto HOBU3HY IPEACTABIISAIOT PEAJIOKEHHBIE aBTOPOM
KJacCU(PUKAMOHHBIE KOHCTPYKIIMM [0 MepaM TpakJaHCKOW MpolieccyanbHOM
OTBETCTBEHHOCTH M MepaM 3aluThl. PaccMoTpeB ux cucremy U 3()(PEeKTUBHOCTD
NPUMEHEHUS, AaBTOP BHOCHUT PSAd NOPEMIOKEHUA W PEKOMEHJAUHUN 10
COBEPLIEHCTBOBAHUIO IPAYKIAHCKOTO IIPOLIECCYAIBHOTO 3aKOHOAATENBCTBA.

Ha 3amuTy BBIHOCATCS CIEayIOLIME OCHOBHBIC MOJI0KEHUSA

1. BmepBble packpblT Y MNPOAHAIM3UPOBAH TOHATUWHBIA  amnmapar
yrmoTpeOsieMoil 3akoHoIaTeneM Kareropuu «mocienctsus» (4. 2 cr. 35 I'TIK). Ha
OCHOBE BBISBJICHHBIX IPU3HAKOB M CBSI3€M C WHBIMU IPABOBBIMH KaTErOpUSAMHU
(mporeccyasibHasi ~ 00S3aHHOCTh,  MPABOHAPYIICHWE,  NPUHYXKICHUE,  MEpbI
NPUHYKACHUS, CAaHKIUS TPAXKITAHCKON MpPOIecCyabHOW HOPMBI) JaeTCsl aBTOPCKOE
omnpeneneHue nociueactBuid. I[log mocieacTBUAMH HECOOTIONEHUS T'pakIaHCKUX
IPOLECCYAIbHBIX HOPM MPEMJIaraeTcsd IOHMMATh 3aKPEIUICHHBbIE CAaHKLUAMHU

rpaXxXagaHCKuX IIPOHECCYAIbHBIX HOPM MCEPbI MNPUHYAHUTCIBHOI'O BOB,Z[CﬁCTBPIH Ha
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CyOBEKTOB TpakJAHCKUX IMPOLECCYyabHBIX OTHOIIEHHWH 3a COBEPIICHHOE WMU
IPaXKJAHCKOE MPOoLieCCyalbHOE MPAaBOHAPYILIEHHUE.

2. CoBpeMEHHbIE TEHACHIIMH Pa3BUTUS TPAXKIAHCKOTO IPOLIECCYaTbHOTO
3aKOHOJATEIbCTBA HE HAXOJAT MOJITBEPXKACHUS MHEHMs, BBICKA3aHHOTO B TEOPHH
IPAXKIAHCKOTO  MpOLEcca,  COMIACHO  KOTOPOMY  METOJ  TPaKJaHCKOTO
MIPOLIECCYATBHOTO npaBa cran JVCIIO3UTUBHO-Pa3peIIUTEIbHBIM W
JI03BOJIMTENBHO-pa3peIUTeNbHbIM.  OCBOOOXKICHHE TpakJaHCKOTO Ipolecca OT
UMIIEPATUBHOCTH HE TOJBKO OINACHO, HO U O€30CHOBATENbHO. ABTOPOM
apryMEHTUPOBAHHO OTCTaMBAETCS HMMIIEPATUBHO-AMCIO3UTUBHBIN XapakTep METo/Aa
IIPaBOBOT'0 PETYJINPOBAHUS IPAKIAHCKUX IPOLIECCYATbHBIX OTHOLIEHUH.

3. B cB3U ¢ CyIIeCTBEHHBIMH PA3IMUUIMH B ONPENICTICHUU CTPYKTYPhl METOIA
PaBOBOTO  PEryJUpOBaHUSl  IPAXJAHCKUX  IPOLIECCYaJbHBIX  OTHOLIEHWH,
MaJIOYMCIEHHOCThIO PA0OT, OrpaHUYMBAIOIIMMUCS HCKIIOUUTEIBHO YKa3aHWEM Ha
€ro xapaxkTep, OOOCHOBBIBAETCS aBTOPCKOE BHUIEHUE €ro CTPYKTypbl. MeTton
PaBOBOTO  PETYJIMPOBAHMUS  TPAXKIAAHCKUX  MPOLECCYaJbHBIX  OTHOIICHHI
npejyiaraeTcsi pacCMaTpUBaTh KaK COBOKYIHOCTh TNPUEMOB (MMIIEPATUBHBIA H
JMICTIO3UTHBHBIN), CIIOCOOOB (J03BOJICHWE, TPEINHCAHUE, 3alpeT) € CPEICTB
(mocnencTBUSL HECOONIOJICHHSI TPAKIAHCKHX MPOIECCYAbHBIX HOPM) IMPABOBOTO
peryaupoBaHusi, MPUMEHIEMbIX 3aKOHOAaTeneM npu paszpadotke u npuHstun ['TIK
P®. TlpencraBnsercs menecooOpa3HBIM C TENIBI0 YKPEIJICHUSI aBTOPUTETA Cyaa Kak
opraHa cyJ1e0HO BIacTH paCIIMPUTh UMIIEPATUBHBIE MEPHI BO3/ICHCTBHUS.

4. TlocnencTBusi HECOOMIOACHHS TPaXKTAHCKUX TMPOIECCYalTbHBIX HOPM —
HEOTHEMJIEMBIN 3JIEMEHT-NIPU3HAK METOZA MPABOBOI0 PETYJIUPOBAHUS IPAXKIAHCKUX
MPOILIECCYaIbHBIX ~ OTHOLICHWH,  BBIPAXKAOIIMICA B  MEpax  I'PaKIaHCKON
IpoliecCyalbHOM OTBETCTBEHHOCTH U Mepax IPaKJaHCKOW MTPOLIECCYaTIbHOM 3alUTHI.

5. I'paxktaHCKy10 TpolieccyaibHYI0 OTBETCTBEHHOCTh COCTABIISIOT TO3UTHUBHAS
rpaKJIaHCKas TMpoleccyajdbHas OTBETCTBEHHOCTb M HETATHBHAsS Tpa)KIaHCKas
npoleccyaibHasi OTBETCTBEHHOCTb.

[To3uTuBHAs IpaKIaHCKasI polecCyalbHas OTBETCTBEHHOCTH -

YCTAHOBJICHHAA B TI'PaXXKJAAHCKO-IIPOUCCCYAIIbBHOM 3aKOHOAATCIILCTBE 0053aHHOCTh
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CyOBEKTOB  TPaKIaHCKO-TIPOIECCYaTbHBIX OTHOIIEHWH COBepIIaTh JIEUCTBUS,
COOTBETCTBYIOIIME LEIAM U 3a7a49aM I'PAKIAHCKOTO CyAO0NPOU3BOICTBA.

HeratusHas IpaKJaHCKast npoueccyanbHas OTBETCTBEHHOCTh -
OPUHYAUTENBHO peanu3yeMas JOMOJHUTENbHAs OO0S3aHHOCTh MPaBOHAPYIIUTEIS
COBEpIIATh ONPEIEICHHBIE NEHCTBUS HMMYILIECTBEHHOIO XapaKTepa, 3aKpEIICHHBIC
3aKOHOJIATEIBCTBOM O IPAXKIaHCKOM CYAOIPOU3BOJCTBE.

6. C TeopeTHyecKkoil M MPAKTUUYECKOW TOUEK 3PEHHS HOPMBI TPaXXIaHCKON
IIPOLIECCYaIbHOM  OTBETCTBEHHOCTH CIEAYET BBIJCIUTh B  CAMOCTOSTEIIBHBIN
MHCTUTYT TPAXIAHCKOIO MpoueccyaibHOro mnpaBa. OH JOJDKEH 3aHATh MECTO
uHcTuTyTa «CyneOHbple ImTpadp» B BUAEC OTAEIBHOW TIJaBbl TMOJ Ha3BaHHEM
«OTBETCTBEHHOCTH 3a HAPYILIEHNE HOPM I'Pa’KIaHCKOT0 MPOLECCYATIBHOIO IIPaBa».

7. Jlng ycuneHus AMCLUIUIMHBI B XOJI€ PACCMOTPEHUS T'PAaXKAAHCKOIO JIeNa U
YKPEIUICHUS] aBTOPUTETa CyAa NPEeMaracTcss paclIMpUTbh MEPbl TPaXKIAHCKOU
IPOLECCYaJIbHOW OTBETCTBEHHOCTH MOCPEICTBOM YCTAaHOBJIEHUs WTpada K JIulam,
YYacCTBYIOIIMM B JieJie, B CIAEAYIOUINX CIy4asX: 3a HapylleHHe MOopsaAKa B CyAe0HOM
3acelaHuM; 32 HEU3BELICHHE Cy/1a O HEBO3MOXHOCTH SIBUTHCS B CYZ€OHOE 3aceaHue.

8. [Ipenmnaraercs B KauecTBE KPUTEPHUS UCUUCICHUSI CYMM CyIeOHBIX mTpadoB
YCTaHOBUTH TBEPAO OOO3HAUEHHBIE CYMMbI C YKAa3aHHUEM HIKHEIO U BEPXHETO
npenenos. OnpeneneHue pasmepa mrpadoB JOHKHO CTABUTHCS B 3aBUCUMOCTD HE OT
COOCTBEHHO MUHHMAJbHOTO paszmepa omatel Tpyaa (MPOT) Ha pgeHp ero
HAJIOKEHUsI 0e3 ydeTa pallOHHBIX KO3(PUIMEHTOB, O3HAYAKOIIMK TOT MUHUMYM
JICHE)KHBIX CPEJCTB, KOTOPBIN OJDKEH ObITh rapaHTUPOBAaH PAaOOTHHKY B KayeCTBE
BO3ZHArpaX/JCHUsA 3a BBINOJHEHWE TPYAOBBIX O0S3aHHOCTEW, a OT HEKOU
YCTaHOBJIEHHON (peiepalibHbIM 3aKOHOM TBEPAOH CyMMBbI, ONPEEISIIOIIEH TOPSI0K
UCUMCIICHUSI HAJIOroB, cOopoB, MmTpagoB © HHBIX IulaTtexeil. I[lpumanue
MUHUMaJIBHOMY pa3Mepy OIUIaThl TpyAa Oosee MMPOKUX (YHKIUI, B TOM YHUCIE
UCIOJIb30BaHUE €r0 B KaueCTBE HOPMATHBA IPU pacueTax IulaTexeil B cdepax, HE
CBSI3aHHBIX C TPYIOBBIMM OTHOLIECHUSMH, HE COIJIACYETCSI C KOHCTUTYLHOHHO-

IIPaBOBOM MPUPOI0ii 3TOro nHCTUTYTA (4. 2 ¢T. 7,4. 3cT. 37 Koncturyuuu PO).
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Pasmep cynebHoro mrpada, HamaraemMoro Ha TpaxaaH, IeIecoo0pa3Ho
yctanoBuTh 0T 50010 5 000py0Oneit, anst JOMKHOCTHBIX Jull — B cymMmMe oT 5 00010
30 000pyo6ueti.

9. I'maBHBIM MPU3HAKOM, MO KOTOPOMY MOXHO MPOBECTH OTTpaHUYEHUE Mep
IpaXITaHCKOH  MPOIECCYaIbHONM  OTBETCTBEHHOCTH OT MeEp  TIpaKIaHCKOU
IPOIECCYaTbHONW 3alllUThl, SBISCTCS TPU3HAK OMOJIHUTEIHLHOTO OOpEMEHEHHsS B
BUJIE 00513aHHOCTH UMYIIIECTBEHHOTO XapaKTepa.

10. Mepsl rpaxaaHCKOW TPOIECCYaTbHOW 3alIUThl — 3TO 3aKPEIJICHHBIE B
HOpMax TPaXkIaHCKOTO IMPOILIECCYaIbHOTO IpaBa CPeICTBa MPABOBOTO BO3JCHCTBHUS,
npuMeHsiemble  cyaom  (cymbedl) B (QopmMe  BOCCTAHOBIEHHS  ITOJIOKEHUS,
CYIIIECTBOBABIIIETO JI0 TTPABOHAPYIICHHUS, INOO MPECeUeHUs NEeHCTBUHN, HAPYIIAIOIINX
WIA CO3JAIONIMX Yrpo3y TOPSAAKY, YCTAaHOBJICHHOMY 3aKOHOJATEIbCTBOM O
Ipa)XTaHCKOM CYJIOTIPOM3BOJICTBE, U MHTEPECAM MPABOCYIHSI.

11. [TIlpemmaraercsi BHECTH CJEAYIOIIME W3MEHEHUS B JCHCTBYIOIIEE
IPaXXTaHCKOE MPOIECCyaTbHOE 3aKOHOAATEIBCTBO B YAacTH COBEPIICHCTBOBAHMS
HEKOTOPBIX MEp TPakIaHCKOH MPOIeCCyaTbHON 3alUTHI:

HenecooOpa3Ho yka3zaTh Ha peIIeHHEe CyAbe B CTaaud BO30YXKIACHUS
IPa)XXIaHCKOTO JeJla BOMPOCOB TPUEMJIEMOCTH 3asBIICHHUS, TOJAHHOTO B CyH, a
ocHoBaHus, nepeuncieHdbie B ¢T. 134 ['TIK, cuuraTe Kak yCJIOBHs MPHUEMIEMOCTH
MCKOBOTO 3asIBJICHUS,

UCKITIOYUTh  MPEANOCHIIKY O  COONIONCHWH  JOCYyIeOHOro  MOopsaKa
yperynupoBanus criopa u3 m. 7 4. 2ct. 131I'TIK;

UCKIIIOUNTH cioBocodeTanne n3 4. 3 cT. 135 ['TIK «ecmu uctmom Oyner
YCTPAHEHO JOMYIICHHOE HapyIICHUE» BCIEIACTBHE OTCYTCTBHSI HApYIICHUS HOPM
TPaXIAHCKOTO MPOIIECCYaTLHOTO TIpaBa B OCHOBaHUAX M. Su 6 4. 1 ct. 135ITIK;

nonoHuTh HopMy cT. 135I'TIK caMocTOsATENbHBIM OCHOBaHHEM, YKa3aHHBIM B
q. 2 ct. 136 'TIK: HeBbINOJIHEHUE 3asBUTENIEM MEPEUUCICHHBIX B OINpEAeICHUN 00
OCTaBJICHUU HCKOBOTO 3asBICHMs 0€3 MBMKEHHS yKa3aHUU CyAa B YCTAHOBJIEHHBIM
UM CpOK;

IPEIOCTABIEHHOE 3aKOHOM HEOTPAHMYEHHOE Cy/NeOHOE€ YCMOTPEHHE B YacTH

NpeaoCTaBJICHHUA CpPOKa OJId MCIPaBJICHUA HCAOCTATKOB HMCKOBOI'O 3asBJICHUSA
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1eJIeCO00pa3HO OTPAaHUYUTh KOHKPETHHIMH BPEMEHHBIMH pPaMKaMH IOCPEICTBOM
3akperieanss B 4. 1 cr. 136 I'TIK monoxkenus, 4Tto Takoil CpOK HE JODKEH
MPEBBINIATH MATHAIIATH JHEH;

YCTaHOBUTh  BO3MOXHOCTh  OCTAaBJICHHS  HCKOBOrO  3asiBICHUS  0e3
pPacCMOTpPEHHUsI PU OJTHOKPATHOM HESIBKE CTOPOH;

Hayunyto HOBU3HY paOOThl TOATBEPXKIAAIOT U JPYrue MPEIOKEHUs 10
U3MEHEHUI0 HEeKOTophix mojoxkenmit ['TIK B wacTm mocnenctBuii HECOOTIOICHUS
IpaKJaHCKUX TMPOLIeCCyaIbHBIX HOPM B 1LeNIAX Ooliee 3P PEeKTUBHOTO, MPABUIBHOTO U
CBOEBPEMEHHOTO PAaCCMOTPEHUS U pa3peIIeHUs IPaXTaHCKUX Jedl.

Hayunas u mnpaxkTHyeckasi 3HAYMMOCTh HCCJIeA0OBAHMSL OOYCIIOBJICHA
BBIOOPOM TEMBI U 3aKJIHOYAETCS B BO3MOXKHOCTH HMCIOJIb30BaHUSI COJAEPKAIINXCSA B
JUCCepTallMi HAYYHBIX BBIBOJOB U MPEIIOKEHHUM IS JAIbHEHIIETO pa3BUTHs HAYKH
IPaXXIAHCKOTO  IPOLECCYalbHOT0, apOUTPaXHOTO  MPOIECCYaIbHOIO  IpaBa.
Copepkamuecss B paboTe pe3ysbTaTbl HCCIENOBaHUSA, CPOPMYIHPOBAHHBIE Ha
OCHOBE BCECTOPOHHEr0o aHaiu3a M OOOOLIEHUS HAYYHBIX JaHHBIX M MaTepuajoB
IpPaKTUKK, MOTyT  OBbITh  HKCIOJB30BAaHBI  3aKOHOJATEIEM B MpoIlecce
COBEpUICHCTBOBAHUSA IMPABOBOTO PETYIUPOBAHUSA TMOCIEACTBUM HECOOIIOACHHUS
IPKIAHCKUX MPOLECCyabHBIX HOPM, CIIOCOOCTBYSI MOBBIMICHUIO 3(P(HEKTUBHOCTH
PaBOCYIUs MO TPAKIAHCKUM JIEJIaM.

TeopeTnuecknue BBIBOABI U MPAKTHUECKHE PEKOMEHJAIMH, COAEpKaIIuecs B
pabote, MOryT OBbITh BHEApPEHbI B Y4eOHBIH MpPOIECC, MCHOJIB30BATHCS B XOJ€
IPOBEJCHUS CIENUAIbHBIX CEMHHAPOB ISl MPAKTUYECKUX PAOOTHUKOB, a TAKXKE B
JESITENIbHOCTH CY/I0B.

Amnpobanus pe3yJbTaToB Hccjaeq0oBaHusA. OCHOBHbIE MOJIOKEHUS PAOOTHI,
BBIBOJIbI M HAYYHO-TIPAKTHUUECKHE MPEIJIOKEHUS H3JI0KEHbBl aBTOPOM B HAay4HBIX
CTaTAX M HAay4YHO-TIPAKTUYECKUX NyOJIMKauusX, a TakkKe B Marepuaiax
MEXIYHAPOAHBIX,  BCEPOCCUMCKUX  HAYYHO-TIPAKTHYECKUX  KOH(EPEHIUIX:
«Teoperuko-nporeccyanbnubie npodiemsl [TIK u AIIK P®: nytu u cmocobsl ux
pemenus» (CaparoB, 12 mas 2005 r.), «Poib aaBOKaTypsl B CTaHOBJICHHUH
rpaxxaanckoro obmectBa B Poccum» (Caparos, 16 nmexadbpst 2005rT.), «Pa3ButHe

MOJIOJIC)KHOM IOPUIMYECKON HayKu B coBpeMeHHOM mupe» (TamoOoB, 20 mapta 2006
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r.), «lpobnembl rocymapcTBa, mpaBa, KyJIbTYpbl W 0Opa3oBaHHS B COBPEMEHHOM
mupe» (TamboB, 22 mapra 2006t.), «dIpaBocynue Kak WHCTHTYT OOECTICUEHUsI MPaB
U cBOOOJ uenoBeka M rpaxaanuHa» (Bemukuii Hosropoa, 7—8 ampens 2006 r.),
«CoCTOsSIHUE W TEPCHEKTHBBI pa3BUTHs TpaBoBoi Hayku» (Mbkesck, 30—-31mapra
2006 r1.), «Opuauueckas Hayka Hu oOpa3oBaHue B Poccuu: mpoOeMbl
monepauzanuu» (Caparo, 4-5 oktsa0ps 2006 r.), «TeopeTHueckre acmeKThl H
NPaBONPUMEHHTENbHAS MIPAKTHKA POCCHUCKOTO 3akoHoaarenbcTBa» (Kypck, 12-14
anpess 2007r.).

CTpykTypa auccepTauMm orpejesieHa ee elsIMU U 3afadaMu. Juccepranus
COCTOMT W3 BBEJECHHS, TpeX IJaB, BKIIOYAIONIMX B ce0s BoceMb maparpados,
3aKJII0YeHUsT U OMOIuorpaduyecKoro CnucKa UCIOIb30BAHHBIX UCTOYHUKOB. OO0mIHit

o0wvem nuccepranmu — 210cTpanut, Bkiarovast oudimorpaduio (397 ucrtouynuka).

OCHOBHOE COIEP KXAHUE PABOTbI

Bo BBegeHuM OOOCHOBBIBAETCS AaKTyalbHOCTb, ONPEIENSIOTCS CTENEHb
HAayyHOM pa3pa0OTaHHOCTH TEMbI, 1eJlb U 33Jaud, OOBEKT U MpeAMET
JVCCEPTALIMOHHOTO MCCIIEIOBAaHNS, METOJ0JIOTHYECKas, TEOpETUYECKas,
HOpMaTHBHAasl, SMIUpHUUYecKas M MH(POpMaLMOHHAs Oa3bl, 1OKA3bIBAETCS Hay4dHas
HOBU3HA, NOATBEp)KAAcMasl MOJOKECHUSIMHU, BBIHOCUMBIMU HA 3aLUTy, OTMEYACTCS
Hay4yHasi 00OCHOBAHHOCTb U JJOCTOBEPHOCTh, Hay4Has W MPaKTHUECKasi 3HAUUMOCTb,
OPUBOJATCS JaHHble 00 ampoOanuu IOJIyYEHHBIX pE3yJbTaTOB U  CTPYKType
JIVCCEPTALINH.

IlepBas rimaBa «MecTo NPaBOBBIX MNOCIECACTBHI B MeTOde NPaBOBOIO
peryJIMpoBaHusl TPakKIAHCKO-TPOLECCYAJbHBIX OTHOUIEHHII» BKIIIOYAET B ceOs
yeTbIpe naparpada.

B mnepBom maparpade «IlonsitTue moOCHAeACTBMH  HeCOOJIIOEHMS
rpaxJaaHCKUX MPoLecCcyalbHbIX HOPM>» BbIpabaThIBaeTCs 1ePUHUIMS TTOCIIEICTBUN
HECOOIIOICHUS TPAXKIAHCKUX MTPOLIECCYaTbHBIX HOPM.

IlocnencTBusi, NPETyCMOTPEHHBIE 3aKOHOJATEIBCTBOM O TIPaXIAHCKOM
cynompousBoactBe (4. 2 cr. 35 I'TIK), uccnenyroTcs Kak pe3ysibTaT HACTYILICHHS

COOTBECTCTBYIOIICTO ITPOLECCYAJIbHOTO HOPUANYCCKOTO (I)aKTa, KOTOPBIM ABJIAROTCA
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HEMPAaBOMEPHBIC  TMPOIECCyalIbHbIE JIEUCTBHSI WM Oe3meicTBHs  CyOBEKTOB
IPakAAaHCKOr0 IPOLIECCYAIBHOr0O MPaBa, NOCKOJIBKY MX HACTYIUIEHHWE 3aKOHOJATEIb
CBSA3BIBAET C HEHUCIOJHEHUEM TMpOIECCYalbHbIX 00s3aHHOCTeN. Heucnonnenue
MPOIIECCYATbHBIX OOS3aHHOCTEH WIIM WX HEHAJJIeKAIee UCIIOTHCHUE MPEICTABIISCT
co0o0l He 4TO MHOE, KaK IpaKJaHCKOe MpolieccyalbHOE MPaBOHAPYIIEHUE.

CoBepiieHHE TpakAaHCKOTO IMPOLECCYANIbHOTO MPABOHAPYLICHUS HHU IIPU
KaKUX YCIIOBUSIX HE MOXKET OBITh MMPU3HAHO FOPUIUYECKH 0I00PSIEMBIM TTOBEICHUEM.
Ecnu cyObekTa rpaskJaHCKOro MpoIecCyalibHOTO MpaBa MPUHYKIAI0T K UCIIOJHEHUIO
00513aHHOCTH TOJI YTPO30i HACTYIIJICHHS MOCIEACTBHUI ONpPEAeNIEHHOr0 poja, 3HAUHUT
C HEro MpPeJABAPUTENIBHO CIPAIIMBAIOT OTYET B COBEPIIEHHOM JESIHUU, a B CIy4ae HE
COBEpUICHHUS OMPEAECIECHHBIX NEUCTBUM — OCYKAAKOT 3a ATO JAesiHue. JluccepTasr,
oTMeuasi HEOPEKHOCTh 3aKOHOJATeNsl, KOTOPBIA BO3IEpKalci OT YyKa3aHUs Ha
XapakTep MociaeacTBuil, npeaycmoTpennsix 4. 2 ct. 35 I'TIK, He pa3ngensier MmHeHuUs
HEKOTOPBIX YUYEHBIX-TIPOLIECCYATUCTOB, KOTOPBIE OTMEUYAKOT HX MOOLIPUTEIbHBIN
(4.B. Maunbixun) nin 6maronpustHeiid xapakrep (A.A. [TaBimymuHa).

Ha3nauenune mep NpuHyXJIE€HHUS B CyryoO MPaBOBOM CMBICJIE 3HAYUTEIHHO
mupe 3amad 0opbObI ¢ mpaBoHapymieHUsIMUA. OCHOBaHMEM TPHUMEHEHHS STHUX MeEp
CJIy’KaT HE TOJIbKO COBEPILIEHHUE I'PAXKJAHCKOTO MPOLIECCYaJIbHOIO IMPAaBOHAPYIIECHMUS,
HO M Pa3jMYHOIO pojia OOCTOATENHCTBA, HE SBIISIIOIIMECS CIEICTBUEM HapyIICHUS
NpaBoOBbIX HOpPM (Hampumep, ¢T. 16, 18, 19, 64u. 1 cr. 140,4. 2, 6¢t1. 167,4. 1
ct. 169,ct. 215, 216 TIK).

ABTOp HE COrjamaercss C KaTerOpMYHbIM MHEHUEM Psla HCCIENO0BATEIIEH,
KOTOPBIE CUMTAIOT, YTO B TIPAXAAHCKOM IHIPOLIECCYalbHOM IIPAaBE CYLIECTBYIOT
PEAYyCMOTPEHHBIE 3aKOHOM IPaBOBBIE MOCHEIACTBUS HECOOIIONEHUS T'PAKIAHCKUX
IPOIECCYyaIbHBIX HOPM, HEO00sA3aTebHO CBsi3aHHbIe ¢ npuHYXIcHHeM (B.B.
Komapos, A.A. Menbuukos, B.B. SIpkoB). [IpuHyX1eHHe B pa3IMuHbIX ero ¢popmax
MIPOHU3BIBAET BECh MPOLIECC U MPUCYTCTBYET NAXE B TEX CIIy4asiX, II€ OHO BHEIIHE
He mpocmarpuBaercs (Hampumep, Hpu OOpalleHWd JIMa B Cyd B TOpPSJKE,
YCTAHOBJICHHOM  3aKOHOAATEIbCTBOM O  TIPaXJAHCKOM  CYJIONPOU3BOJCTBE,
OCTABJICHUM 3asBIICHUS WM KaJIoObl 0€3 [BIKCHHS, OTKa3e B COBEPIICHHUH

MpoueCCyalbHBIX I[CﬁCTBI’Iﬁ I10 HCTCUCHHUHU YCTaHOBJICHHBIX B 3aKOHC
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IIPOLIECCYANIBHBIX CPOKOB, HENPU3HAHNUN IOPUINYECKN 3HAYMMBIMU IPOLIECCYATBHBIX
JeCTBUH, COBEPIICHHBIX B HEHAJISKAIIEH MTPaBOBOM (hopMe | T.I1.).

Oco0EHHOCTh TOCIIECTBUNA HECOOIOIEHUS TPAKIAHCKUX MPOLECCyabHBIX
HOPM TMpPOSIBJIIETCS. TaKX€ M B TOM, YTO OHM HE MOTYT BO3HUKHYTH IS JIUIIA,
HapylMBIIET0O HOPMBI  TPaXXAAaHCKOTO  MIPOLIECCYaIbHOTO  IpaBa, IMOMHUMO
MIOCTAHOBJICHUSI YIIOJHOMOYEHHOTO OpraHa — CyAa, 4To OTIMYAeT MX OT Mep
ONIEPAaTUBHOIO BO3JECUCTBUsA, KOTOpPHIE IPUMEHSIOTCS K HApPYLIHUTEII0 CaMHUM
YIPaBOMOYEHHBIM JIULIOM.

[Ipoananu3upoBaB MHEHMS PA3JIMYHBIX YYEHBIX OTHOCUTEIBHO MeECTa
MOCJICICTBUA B TPAXJAHCKOW MPOLIECCYaTbHOM HOPME, IHUCCEPTAHT CUYUTAET, YTO
rOBOPUTh 00 OTCYTCTBUM CAHKLIMHU T'PaKIaHCKOW MPOIECCYyalbHOM HOPMBI KaK O
IPUHLIHANKAIBHOM CYIIECTBOBAHUHU BHUJIOB I'PAXKIAHCKUX IIPOLECCYAIBHBIX HOPM, HE
0o0ecreueHHbIX ~ CaMOM  BO3MOXXHOCTBIO  HACTYIUIGHMS  HEOJaronpusiTHbIX
MOCJIEICTBUIM 3a HUX HecoONoneHne O€30CHOBAaTeNbHO, Tak Kak 0e3 yuera
MOCIEACTBUM HECOOTIOACHHS TPAKIAHCKUX MPOLECCyaIbHBIX HOPM YTpauuBaeTCs
CyTh CaMOI'0 MPABOBOT'0 MPEANUCAHHUS.

ABTOp npeaiaraer nocneocmeust HecoOn00eHUs 2padcOaHCKUX
NPOYECCyanbHblX HOpM ONPENENSATh KaK 3aKpenieHHvle CAHKYUAMU 2PaAdHCOAHCKUX
NPOYECCyanbHbIX HOPM Mepbl NPUHYOUMENbHO20 B030elCmBUsi Had CYObeKmos
2PAdNCOAHCKUX — NPOYECCYATbHbIX OMHOWEHUU 34 COBEPUIEHHOE UMU 2PANCOAHCKOE
npoyeccyanibHoe npasoHapyuleHue.

Bo BTOpom maparpade «MeToa NMpaBoOBOro peryiHpoOBaHHsl I'PAKIAHCKO-
NMPOLECCYAJbHbIX OTHOLIEHMI» K IIPU3HAKAM, CUCTEMHO €r0 XapaKTEepU3YIOLIUM,
JUCCEPTaHT  OTHOCUT.  MPOLECCYaIbHOE  IOJOXKEHHE B  TPAXKIAAHCKOM
CyJONPOM3BOACTBE CyJa M JIMI, YYaCTBYKOIIMX B TPAXTAHCKOM JIEJE;
NpoLEecCyalbHbIE NEUCTBUS KaK TUIUYHBIE B TPAXIAHCKOM IPOLECCYAIBHOM
npaBe Iopuandeckue (akThl; CcoAepKaHUE TPAXKIAHCKUX MPOIECCYaTbHBIX
IPAaBOOTHOIICHUW; TMOCIEACTBUS HECOOIOEHUSI TPakIaHCKO-TPOIIECCYaTbHbIX
HOPM.

JlenaeTcsi BBIBOJ, COTJIACHO KOTOPOMY  IOCJEJACTBUSL  HECOOIIOACHUS

rpaXXaaHCKHuX IIpoucCcCyajlbHbIX HOPM B 3HAYUTEJILHOM CTEICHU 3aBUCAT OT PCHICHUA
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BONPOCA. KAKUM METOJOM TPaKJAHCKOE MPOLECCyaJbHOE TPaBO PEryIupyeT
0OIIIeCTBEHHBIE OTHOIICHHSI, CKJIaIbIBAIOIINECS IPU OCYIIECTBICHUH MPABOCYAUS TIO
rpaxxaaHckuM aenam. OTBET Ha HEro aBTOpP HAXOAUT IMPHU aHAIM3E CTPYKTYPHBIX
3IIEMEHTOB METO/JAa IMPABOBOIO PETYJIUPOBAHUSA TPaXKAAHCKO-TIPOIECCYATHHOTO
perynupoBanus. My, mo MHEHHIO aBTOpA, SBJISIIOTCS MIPUEMbI, CIIOCOOBI U CPEICTBA
IIPaBOBOT'O PETYJIUPOBAHUS IPAKIAHCKUX MPOLIECCYATbHBIX OTHOLIEHUH.

[To gopme BbIpakeHHS U XapakTepy BO3JACHCTBUS Ha MOBEJCHHE CYOBEKTOB
IPKIAHCKUX TMPOLECCYAIbHBIX OTHOIICHUH BBIJIEISIOTCS HMIIEPATUBHBIA U
JUCTIO3UTUBHBINA TTPUEMBI.

B nuteparype mocneiHHMX CYHIECTBYIOT TOYKH 3PEHHS, COTJIACHO KOTOPBIM
IPaXIAHCKUE TPOLECCyabHbIE OTHOIICHUS  PETYIUPYIOTCS  UCKIIOUUTEIHHO
JUCTIO3UTHBHBIM  TIpueMoM-metogoM  (A.  BoHmaps); MeTox  MPaBOBOTO
PEryJIUpOBaHUs  TIPAKJAHCKO-TIPOLIECCYAIbHBIX  OTHOIIEHMH  CMEHUJI  CBOIO
HAIPAaBICHHOCTh U CTajJ JUCHO3UTHBHO-pa3pemuTenbubiM (M.K. Tpeymiankos, B.B.
Mom4anos, E.I'. JlykesiHOBa), mim mo3BosmtenbHO-pa3pemmtenbibiM (M.K. FOkoB,
A.B. IOnun). JluccepTaHT HE MOAJMCPKUBACT MHEHHS yKa3aHHBIX YUYEHBIX BBHIY
CIEIYIOINUX OOCTOSITENbCTB, CBHUAETENbCTBYIOIIUX 00 OMpenemsiouel poiau
UMIIEPATUBHOTO  METOJa-lpUeMa  MPaBOBOIO  PETYJIMPOBAHUS  TPaKIaHCKUX
polieccyaabHbIX OTHOLIEHUH:

MIPUHITUTI 3aKOHHOCTH MpeNoNpeaenseT  XapakTep IpaXaaHCKUX
IpoliecCyalbHbIX OTHOILIEHUM, KOTOpPbIE BCJIEACTBUE €ro BIUSHUS MNPUOOPETAIOT
MMIIEPATUBHBIN XapaKkTep;

aKTUBHAs PETYIUPYIOLIAsl pPOJib CyJa B IPakJaHCKOM Ipoliecce 00ecrneunBaeT
peanu3alrio NPUHIIMIIA COCTA3ATENIbHOCTH, OCHOBAHUEM JJIs MPOSIBJICHUS KOTOPOUH
CIIY)KHT MPsSMOE yKa3aHUe TpoleccyaibHoro 3akona (cr. 19, 21, 23m. 3, 4ct. 37,
a03. 24. 3ct. 40,4. 1cr. 43,ct. 50,4. 1 ct. 120ITIK), 11060 BO3HHKIIAS B XOJ€
paccMOTpeHHs aeiia HeooXxoauMocTh (4. 2 ¢T. 56,4. 1, 2c¢t. 87,4. 3, 4cr. 177,4. 1
ct. 188, 283 TIK);

OpPEeIMETOM PAacCMOTPEHHUS TPaXIaHCKUX JIeJ  SBJISIOTCS  IMyOJMYHbIE
npaBootHomenus (rn. 23-26 I'TIK) ¢ npucymmm #M  BIIaCTHO-MMIIEPATUBHBIM

MeToIoM perynupoBanus (4. 2c¢t. 47,4. 3ct. 246,4. 2 ct. 249I'TIK);
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3aKOH JMIIb (OPMANbHO TMPEAOCTABISET HCTIy W OTBETYMKY paBHBIC
npoleccyajgbHble BO3MOXKHOCTH IO 3aIIMTE€ CBOMX MPAaB U OXPaHIEMbBIX 3aKOHOM
WHTEpECOB B CyAe, He obecrneunBas TpH OSTOM OJWHAKOBBHIMH HM3HAYaIbHO
BO3MOXKHOCTSIMU;

JUCTIO3UTUBHOCTh  OTMPEACISACTCS  CTEMEeHBbI0 MyOJIMYHOW  3HAYMMOCTH,
MOCKOJIBKY TMPAaBOCYANE HE MOXET PACXOIUTHCS C 3a/ladaMH MPaBONOPSAKA U OBITH
NOJYMHEHHBIM HWHTEpPecaM OTACNbHBIX JHI. J{03BOJICHHBIE BapHaHTHl JCHCTBHIA
yIIPaBOMOYCHHOTO CYOBEKTa BIHCAaHBI B PAMKH OIPEIEICHHBIX HOPMATHBHBIX
OTpaHUYCHM, a MPaBOBas MHULMATHBA CYOBEKTOB B JIAaHHOM CIlydyae MpPOSBISETCS
JUIIb B caMoM (hakTe TOOPOBOJBHOIO BCTYIUICHHS B MPABOOTHOLICHHMSI, OCTAIbHbIC
YCIIOBHUSI OIPENCISIIOTCS B OJHOCTOPOHHEM TOPSIKE BIIACTBYIOIIUM CyOBEKTOM
IIPABOOTHOIIICHUS, YbH TIpeanucanus oos3aTenbHbl (. 2 cr. 39,4. 3 cr. 68,4. 3 cT.
196,u. 2crt. 3471TIK;

nporeccyaibHas popMa ITpakIaHCKOTO CyIOTIPOU3BOICTBA SBIISCTCS OJHUM U3
CYLIECTBEHHBIX MPU3HAKOB, OTIMYAIOLUIMX JEATEIBHOCTh Cylda OT Apyrux ¢opm
roCyIapCTBEeHHOM AesTenbHOCTH. OHa BBICTYMAET B KaueCTBE TapaHTa MPaBUIBLHOTO
pellleHuss CyJIOM €ro 3ajad Kak B OOIIeH CHUCTeMe ero JesATeIbHOCTH (TO eCTh
BBITOJIHEHUS. (PYHKIUI CyneOHON BJIACTH), TaK U TPU Pa3pelIeHUH KOHKPETHOTO
nena.

B Ttperbem maparpade «Cnoco0bl M cpeAcTBa MPAaBOBOI0 PeryJMpoBaHHSA
IPaskKIAaHCKUX MPOLECCYATbHbIX OTHOIIEHHMI» aBTOP NMPUXOAUT K BBIBOIY, 4YTO
NOCJIEIHUE HENb3 OTOXKIECTBIATH C METOAOM IPABOBOIO  PEryJIMpPOBAHUS
TPaXAAHCKUX  TMPOIECCYalbHBIX OTHOIICHWH, Kak 3TO HMEeT MeCTO B
IpOIECCyaabHOM JUTEpaType, a CIEeIyeT paccCMaTpuBaTh Kak €ro CaMOCTOSTEIbHBIE
KOMIOHEHTHI. JlOKa3bIBa€TCS, UTO MOHATHUS «METOI» M «CIOCO0», «METOI» U
«CPEJICTBa», <CIMOCO0» W «CPEACTBa» IOJDKHBI TOJYYUTh YETKOE 3aKpEIJICHHE B
HAY4YHOU JTUTEepaType.

Oco0eHHOCTH TpaKIaHCKO-TIPOLIECCYAIbHOTO PETyJIMPOBAHUS OOYCIOBIICHBI
OPUTHHAJILHBIM COYETAHUEM IPABOBBIX CIIOCOOOB, B YUCIO KOTOPHIX TUCCEPTAHT
BKITIOYACT 00360./1eHUe (OUCno3umueHo20 THAIA, BO3MOKHOCTh PEATN3allUN KOTOPBIX

3aBHUCHUT UCKIIFOUYUTCIIBHO OT BOJIN CY6’I>CKTOB IrpaXJaHCKOro rnmpouecCyajJbHOro mpaBa



19

(u. Tcr. 3,u. Lecr. 39,u. 1cr. 48,cr. 137, 145,u. 1 cr. 151 u T.a. I'TIK) u
umMnepamueéno2o THIA, peaju3alus KOTOPBIX OOYCIOBI€HA HEOOXOIUMOCTHIO
COBEpIIICHUsI TaKOro BbIOOpa, (Hampumep, monokenus cr. 216 I'TIK)), npeonucanue
(B bopme obwenopmamuenoti opueHTanuu (periraMeHTHPOBAHNE MMOBEACHUS CyIa
WHBIX YYaCTHUKOB TPOIECCAa COBEPIICHHO HEOOXOAMMO JUIS TPaKIaHCKON
npoieccyaabHoii (Gopmbl) U B (GopMme Koukpemrnoeo mnopydeHus (cym (Cyabs)
yCTaHABJIMBAET 00s3aTeIbHBIC I MCIIOJHCHHS MPOYNMH yYaCTHUKAMH OTHOIICHUIN
KOHKPETHBIC TPEIMCAHUs, MOJAKPEIUICHHBIC MEPaMU FOPUIMYECKOTO BO3/ECHCTBHS),
sanpem (koukpemmuwie (cr. 17, 51,q9. 1 cr. 134, 220, 369ITIK) u obwue,
PacTBOPEHHBIC B KOMILIEKCE HOPM TPaKIAHCKOIO MPOIECCYyaabHOro IMpaBa WM B
JIpyTUX oTpacisx mpasa, (4. 2, 3cr. 70,4. 2 cr. 80, 4. 1, 2ct. 85,c1. 158,4. 4 cT.
162 TTIK)).

COBpEeMEHHOE TPaXKIAHCKOE MPOLECCYATbHOE 3aKOHOJIATEIBCTBO HMEET
TCHJICHIIMIO K YBEJIMYCHUIO HOPUIMYECKUX JO03BOJICHHH. Takoe IMOJIOKEHUE Iajio
HEKOTOPBIM YYCHBIM OCHOBAHHME CUUTATh JUCIIO3UTHBHBIC Havaaa BeAyIIuMu. B Toxe
BpEeMs, XapakTep HOPUAMYCCKHX JIO3BOJICHHH, HCIOJIB3YEMbIX B TPaXKIAHCKOM
IPOIIECCYaIbHOM MpaBe, CYIIECTBEHHO OTIMYACTCS OT OOMICTPAXKIAHCKUX TEM, UTO
COXpaHSeT  HEPaBEHCTBO —  (PYHKIMOHAIBHYHO WM  HMHCTHTYIIMOHAJIBHYIO
NOJJYMHCHHOCTh YYaCTHUKOB MPAaBOOTHOIICHUH. [loaTOMy, y4WThIBas IyOIHMUYHO-
NPaBOBOM XapakTep TIPaXkIaHCKO-TPOILECCYATbHBIX OTHOIICHHH, 0C000€ BHUMAaHHE
JIOJDKHO OBITh YJIEICHO, TI0 MHEHHUIO IMCCEPTAHTa, CIOCO0Y MPEIHCaHus .

OddexktnBHOE  BO3ACHCTBHE  00O3HAYEHHBIX  CIIOCOOOB  MPABOBOTO
peryaupoBaHus Ha BCE MHOrooOpasde IOCTOSHHO MEHSIOIIUXCS OOIIECTBEHHBIX
OTHOIICHUIA OOECIeYMBACTCA IIUPOKAM CIIEKTPOM BO3MOXKHBIX KOMOMHAIIUH
NPaBOBBIX CPEJCTB, MPHAAIONIMM ONPEACICHHYI0 crnenuuKy OoTpacisM u
UHCTUTYyTaM mpaBa. CpeacTBaMu, 00CCICYMBAOIIMMHU HEOOXOIMMOE IOBEICHUE
CYOBEKTOB TPaKTAHCKOIO TMPOIECCYaIbHOTO TPaBa, SBISIFOTCS  MOCIEACTBUS
HECOOITIOCHHS TPAKIAHCKUX MPOIIECCYyaTbHBIX HOPM.

[TpuBeacHNE POCCUIICKOTO IPaXKIaHCKOIO MPOIECca K MUPOBBIM CTaHAApPTaM,
paciIMpeHre MPUHIMIIOB JAMCIO3MTUBHOCTH M COCTS3aTEIbHOCTH MPUBEIH K TOMY,

4TO 3aKOHOAATCIb CTPECMUTCS B OOMBIICH CTEIICHH OOCCIICYUTH CO6J'IIOI[CHI/IC HOpM
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TPAXKJIAHCKOTO MPOLECCYaJbHOTO TMpaBa JIMIAMH, YYACTBYIOUIMMU B JIEIIE,
MOCPEJICTBOM HX 3aWHTEPECOBAHHOCTH B e€ro ucxojie. WHTepec o00ycloBIMBacT
cnenuuKy TMOCHEICTBUA 3a HapyLUIEHUE HOPM TPaKIAHCKOIO MPOIECCyaabHOro
npaBa — npeobiagaHue Cpeau APYTUX MOCIEACTBUN TEX, KOTOPhIE OTINYAIOTCS OT
OCTAJIbHBIX OCOOBIM CIOCOOOM BO3JEHCTBUSL Ha JIMI[, HE MCIOJHUBIIMX CBOU
npaBoBbie 00s13aHHOCTH. VX CyTh 3aKiI04aeTCsi B HEHACTYIUIGHUU JJIsi 0O0S3aHHOIO
cyOBeKTa TeX MPaBOBBIX ITOCJICJACTBUN, HAa KOTOPHIE OH PACCUUTHIBAI, €CIH HE
BBITIOJIHEHBI COOTBETCTBYIOIINE MIPABOBBIE 00SI3aHHOCTH. JTO, HAIIPUMED, OCTABIICHHUE
3asgBeHUS 0€3 JBIKEHHUS, OTKa3 B COBEPIICHUM MPOIECCYaTbHBIX JICHCTBUH,
HEMPU3HAHUE IOPUIMYECKHN 3HAYMMBIMH MPOLIECCYATbHBIX IEUCTBUM, COBEPIIEHHBIX B
HEeHaJJIeKaIle NpaBoBoil popme, U T.II.

MHorue ucciaeaoBaTeNn, YBIEKIINCh PACIPOCTPAHEHUEM UCIIO3UTUBHBIX H
COCTSI3aTEJIbHBIX Hauajl, OCHOBHYIO CTaBKY OTHOCHUTEIBHO CpEACTB oOecreyeHus
WCITOJIHEHUSI HOPM TPa)KJaHCKOTO MPOLIECCYaJIbHOIO MpaBa JAENIal0T UCKIFOUUTEIBHO
Ha TOCJEICTBUSI HHUYTOKHOCTH, OCHOBAaHHBIE Ha 3auMHTEpecOBaHHOCTH Jul. K
CO’KaJIEHUIO, MU HE YUUTBHIBAETCS TOT ()aKT, YTO TAKMX CPENICTB, MyCTh Jaxke OoJiee
COBEpIIEHHBIX M  MPOrPECCUBHBIX,  HEJOCTATOYHO,  IIOCKOJBKY  CTEIEHb
3aMHTEPECOBAHHOCTH  YYAaCTHUKOB  Mpolecca B HUCIOJIHEHUM  PaA3JIMYHBIX
MIPOLIECCYANIBHBIX HOPM HEOJMHAKOBa, a OPOM OTCYTCTBYET BoBce. Cyl, BBICTyHas
HOCHTEJIEM OJHOTO W3 BHIOB IOCYJapCTBEHHOH BiacTd — cyneOHou (u. 1 ct. 118
Kouncturyiuu PO, cr. 1 ®K3 «O cynebHoii cucteme B Poccuiickoii denepanumn»),
JIOJDKEH UMETh BO3MOXHOCTh MPUMEHSATh K JIMIAM TaKUE MEpbl, [J€ DJIEMEHT
TOCYJapCTBEHHOTO MPUHYKICHUS BhIpaXXeH HanOosee sipko. OHM BBICTYTIAIOT B BHJIC
CYILIECTBOBAHHUS Mep IPakJJaHCKOM IMpoliecCyalbHOW OTBETCTBEHHOCTH KaK HauboJiee
OCTpPOM peakiiy rocy1apCcTBa Ha MPAaBOHAPYIICHUE.

BHeapeHne KOHLENIMU TPakIaHCKOM MPOLECCYalbHOM OTBETCTBEHHOCTH
COOTBETCTBYET IMyOJMYHO-TIPABOBOM CYIIHOCTH TPaXIAHCKOTO CYJIONPOU3BOJICTBA —
3aluTa HAPYIICHHBIX WM OCMApUBAEMBIX IPaB, CBOOOJ M 3aKOHHBIX HHTEPECOB
CYOBEKTOB Ipa)KIaHCKUX, TPYAOBBIX M UHBIX MTpaBooTHoIIeHu# (ctT. 2 ['TIK).

B uerBeprom maparpade «Kiaaccudukanus mociaeacTBuii HecoO.II01eHUSs

rPa’kIAHCKUX NMPOLECCYATbHBIX HOPM» JIUCCEPTAHT, aKKYMYJIHPYs TOUYKU 3PEHUS
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YYEHBIX B HAYKE TPaXKIAHCKOTO IIPOLECCYalbHOTO IIpaBa II0 IIOCTaBJIECHHOM
npobiieMe ¥ aHaNu3UpPysd HOPMBI TPaXJAHCKOTO TPOIECCYalbHOTO IMpaBa,
npepiaraeT  Kiaccu(UUUpOBAaTh  MOCHEACTBHS  HECOOJIOJEHUS  IPaKJaHCKUX
IIPOLIECCYANIBHBIX HOPM: IO CTAAHSIM TPaXAAHCKOTO IIPOLECCA; B 3aBUCUMOCTH OT
BUJIa TPAXKIAHCKOTO CYAONPOU3BOJCTBA; IO MpPEAMETHOMY TNpu3HaKky (oOmme u
MHCTUTYIIMOHAJIBHBIE); 00BEKTY, KOTOPOMY NPUYHHSETCS Bpell (IIOCSTaroIIue TOIbBKO
Ha MHTEpPEChl MPABOCYIMS M IOCIEACTBUSA, NOCATAIOIME KAaK Ha HWHTEPECH
IpaBOCYIUs, TaK M Ha MPaBa JIUI], y4acTBYOIIKX B JIeJie); CTCIICHH BIUSHUS Ha HCXOJ
IpaXXIaHCKOTO Tiporiecca (MMOBIHUSBIINE W HE MOBJIUSBIINE HA MCXOJ| JIea); CTCIICHH
NpUYMHEHUsT Bpena (HE3HAYUTENbHBIA, CpPEJNHUN, CYIIECTBEHHBIH); Ka4eCTBY
(enMHWYHBIE U1 MHOXECTBEHHBIC); XapaKTepy IOBEICHHs, CTABIIECrO MPHYMHON UX
HacTyruieHUs! (AKTUBHBIC M ITACCUBHBIC, COCTaBY JIMI[ (COBEpIIAEMbIE OJHUM JIUIIOM
WIM  HECKOJIbKUMH  JIMIIAMH);  CTENEHW  penpeccHBHOCTH  (KapartenbHbIE,
IPAaBOBOCCTAHOBUTEIbHBIE W HHUYTOXHOCTH); CyOBeKTaM (B OTHOIICHHH Cyaa
(cyneit), nwi, y4dacTBYIONIMX B JENi€ M JIUI, COACHCTBYIOIIMX OCYIIECTBICHUIO
NpaBOCYIUs); CTENEHW WX ONPEACICHHOCTH (YETKO OIpeesieHHbIC; YCIOBHO
OTIpENIeICHHBIC); 3HAYCHHUIO B JMHAMHUKE MPOIECCYATBHOTO OTHOIIEHHS (TJIaBHBIC H
BTOPOCTETICHHBIC); TPH3HAKY HAIMPABICHHOCTH HEOIAronpusTHBIX TOCIEACTBUI
(Mepbl  HEMOCPEJCTBEHHOTO  BO3ACHCTBHS HAa MPABOHAPYIIUTENS H  MEpHI
BOCCTAHOBJICHHSI 3aKOHHOCTH); OOpaTHMble H HEOOpaTUMbIC, OCHOBHBIE W
JIOTIOJIHUTENbHBIC,; OIMDKalIINe U OTAAJCHHBIC, 3aBEPILAOLIUE U IPOMEKYTOUHBIE; B
CyneOHOM 3aceaHMM U BHE CyJIeOHOro 3acelaHus; XapakTepy HEeraTuBHOTO
BO3/1eUCTBUS (MMYIIIECTBEHHBIE M HEUMYIIECTBEHHEBIE); MPsiMble (HEMTOCPEICTBEHHO B
X0JI€ pPACCMOTPEHUS TPAXKIAHCKOTO JIeNia) U KOCBEHHBIE.

YuuTeiBass paaMKalIbHBIE W3MEHEHHsI TPAXKIAHCKOTO IPOLECCYAIbHOTO
3aKOHOAATENbCTBA, JIUCCEPTAHT 0CO00 BBIAEISIET KIACCU(PUKALNIO IOCIEIACTBUIM
HECOONIONCHNUS  TPAKIAHCKUX  MPOLECCYalIbHBIX HOPM IO  CTENEHU  UX

PEOPECCUBHOCTU. KAapaTCIbHBIC, IIPABOBOCCTAHOBUTECIILHBIC, HUYTOXXHOCTH.
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Bropas rnaBa mucceprauuu «IlociencTBus HecoOI0eHUs] TPAKIAHCKHX
NpoueccyalbHbIX HOPM H TIPAKIAHCKO-TIPOLECCYATbHAS OTBETCTBEHHOCTHY
o0beIMHSET JiBa maparpada.

B mepBom maparpade «IloHsiTHe TpaxkIAHCKOI mpoueccyaIbLHOM
OTBETCTBEHHOCTH» aBTOP OOOCHOBBIBAET, YTO TPAXKIAHCKYIO MPOLECCYATbHYIO
OTBETCTBEHHOCTb B €IMHCTBE  COCTABJISIIOT  IIO3UTHBHAs  IPAKIAHCKAs
IIpOLIECCyallbHasl OTBETCTBEHHOCTh W HETaTUBHAS TPaXJaHCKas NPOLieCCyallbHas
OTBETCTBEHHOCTb, M OTO BBITEKAET M3 METOJOJIOTMYECKUX, TEOPETUYECKUX W
IIPAKTUYECKUX ACIIEKTOB.

BoimensaroTcs Npu3HAKM, XapaKTEpU3YIOIIHME ITO3UTHUBHYIO TI'PAXIAHCKYIO
IIPOLIECCYaIbHYI0 OTBETCTBEHHOCTh M HETAaTUBHYIO TPAXKIAAHCKYIO IPOLECCYAIbHYIO
OTBETCTBEHHOCTb, B PE3YJIbTaTe UCCIEAOBAHUS KOTOPHIX (POPMYIUPYET ONpeneacHue
IIOCJICTHUX.

Ilozumuenas  2cpasxcoanckas  npoyeccyaibHas — OMGEEmcmEeeHHOCMb — —
YCTaHOBJIEHHAs] B TPa)XTaHCKO-TIPOLECCYaJTbHOM 3aKOHOJATENIbCTBE O0S3aHHOCTD
CyOBEKTOB  Ipa)KAaHCKO-IIPOLECCYAbHBIX OTHOILUEHWH coBeplIaTh JCHCTBUS,
COOTBETCTBYIOIIME LENAM U 3a7a4aM I'PAKIAHCKOTO CyAO0NPOU3BOACTBA.

Hezamuenyio 2paj)coanckyro npoyeccyanvhylo 0meemcmeeHHOCHb MOKHO
ONpEAEIUTh KaK INPUHYIUTEIBHO PpPEaJUu3yeMyI0 JONOJHUTEIbHYI0 O0O0s3aHHOCTD
IIPABOHAPYIIUTENS  COBEPINATH  ONPENEIICHHbIE  JEUCTBHUS  MMYLIECTBEHHOTO
XapaKkTepa, 3aKPEIUICHHBIE 3aKOHOJATENBCTBOM O I'PaKIaHCKOM CYIOIIPOU3BOJCTBE.

Boznarast Ha cyOBbeKTa IOpUANYECKYI0 OTBETCTBEHHOCTh, 3aKOHOAATENb BCET/AA
HOPMHPYET €r0 MOBEACHUE, YCTAHABIMBAECT MEPY TaKoro noseaeHus. Ilpuuem, mepa
HEraTMBHOM OTBETCTBEHHOCTH IPOM3BOJHA OT MEPHI NO3UTUBHON OTBETCTBEHHOCTH.
BceneactBue 3Toro Mepbl HEraTUBHOM OTBETCTBEHHOCTH 0OoJiee y3KH, KOHKPETHBI I10
CPaBHEHHUIO C Me€paMU IIO3UTUBHON OTBETCTBEHHOCTH, M €CTh HEYTO HWHOE, Kak
HEOJIarONpUATHBIE TOCIEACTBUS HECOOMIOAEHUS TPaXJAaHCKUX MPOLECCyalbHbIX
HOPM.

Crenungurka HeOIAaronpusATHBIX MOCIEACTBUI B HEraTUBHON Ipa)KAaHCKOU
IIPOLIECCYAIbHOM OTBETCTBEHHOCTH IPOSIBIAETCS B TOM, YTO ITU IOCIEICTBUS €CTh

HEUYTO HMHOE, KaK 005S3aHHOCTh, MMEIOIIAsl MO CBOEW MPaBOBOM MPHUPOJAE OCOOBII
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XapakTep, MNO3BOJISIIOIIMK BBIICIATH €€ U3 CHCTEMbl HWHBIX FOPHUIUYECKUX
oOsi3aHHOCTEH, mTpudeM He TONbKO 1o (Qopme (KaKk CYIIECTBEHHO HOBas,
JIOTIOJTHUTEIbHAsT O0SI3aHHOCTh), HO W TO cojepkaHuio (OIIMOOYHO CBOIUTH
OTBETCTBEHHOCTh K OECKOMIICHCAllMOHHOMY JIMIIEHUIO TpaB M OTPaHUYMBATHCA
OOLIMMU PACCYXKJIEHUAMH O TOM, YTO OTBETCTBEHHOCTh CBf3aHA C JIMIICHUSIMHU
JIMYHOTO, OPraHW3allMOHHOTO WX HMYyllecTBeHHOTO Tmopsaka (B.B. ByrHes)
MOCKOJIbKY TIPU TAKOM XapaKTEPUCTUKE €0 OXBATHIBAIMCH OBl JIOOBIE TPaXIaHCKHE
MPOIIECCYaANIbHBIE CAHKIWH, PEAIU3YEMBIE IPUHYIUTEIBHO U YK€ IO OJAHOM TOJIBKO
ATOM MPUYHUHE HE OTJACIUMBIE OT ITUX JIMIIECHUM.

BceneactBue aToro, ecnm  paccMaTpUBaTh IMOCHEICTBUS  HECOOIIOACHUS
IPAXKIAHCKUX HOPM HE KaK 4acTh HOPMBI IIPaBa, a Kak MEpPY OTBETCTBEHHOCTH, TO
cleAyeT IpPU3HATh, YTO HAJW4UE MPOLECCYAJIbHBIX II0 XapakTepy MOCIEICTBUI
OpsIMO  CBUAETENBCTBYET O  CYIIECTBOBAHMM  HMHCTUTYTa  TPAXKIAHCKOMN
MPOILIECCYAIbHOM  OTBETCTBEHHOCTU. OH [IOMKEH 3aHATh MECTO HMHCTUTYTa
«CyneOubie mrTpadb», TOTIOTHB €Tr0, B BUAEC OTIACIHHOW TJIaBBI IMOJ Ha3BaHUEM
«OTBETCTBEHHOCTD 3a HAPYLICHUE HOPM IPa)kIaHCKOTO MPOLIECCYAIbHOTO IpaBa».

Bo Bropom maparpadge «Mepbl TIpaxKIAHCKOH  MpoleccyaJbHOI
OTBETCTBEHHOCTH» TIPUBOJATCS BUIbl, W PACKPBIBAETCA COAECPKAHUE MEP
IPAXKIAHCKOM MPOLECCYAIbHON OTBETCTBEHHOCTH.

[Tpu ananuze g3vickanus Komnencayuu 3a nomepro epemeru (cr. 99, 4. 3 cr.
150TTIK), aBTOp NPUXOAUT K BBIBOAY O HECOCTOSATEIBHOCTHA IPUMEHEHHS YKa3aHHON
MEPBI IPaXJAHCKON MPOLECCYATbHOW OTBETCTBEHHOCTH MO PSIAY MPUYMH:

3aKOHOZATENb, OTPAHUYMBAS €€ B3BICKAHUE «PA3yMHBIMM IIpEAEIaMu>», HATJE
HE pa3bsCHSET, KAKUMH KPUTEPUSIMU CIIEIYET PYKOBOJCTBOBATHCA IIPU ONPEACICHUN
COOTBETCTBYIOIIEH CyMMBI,

aHaJIW3 BIMSHUS JTAHHOW HOPMBI Ha MOJOXKUTEIBHOE MOBEJACHUE CYOBEKTOB
IPXIAHCKUX MPOLECCYaIbHBIX OTHOIIEHUH TIOKa3ajl, 4YTO OHa MOXET ObITh
NpUMEHEHa JIMIIb II0CJIE PACCMOTPEHHs Jela 1O CYIMECTBY (T.e. BBITOJHSET
KOMIICHCAIIMOHHYIO POJIb), YTO CHIDKAET €€ MPeayNnpeauTeIbHO-BOCIIUTATEIIEHOES

BO3/ICIICTBUE;
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JaHHasT Mepa OTBETCTBEHHOCTH NPUMEHHMa B OTHOIIEHUH CIIOpPOB
UMYIIECTBEHHOTO XapaKTepa,

B3bICKMBaeMasi KOMIIEHCALIUSI UCYepIibIBaeTCa (GaKTUUECKOW MOTepel BpeMEHH,
KOTOpPO€ BO MHOTHX ClIydasx BOoOOIIe He MOXET ObITh ycTraHoBieHO. K Tomy xe,
pa3Mep BO3HArpa)xKJAeHUsl, HUCYHUCICHHBIA IO JTOW MEpKe, MOXKET OKa3aThCs
HACTOJIbKO MU3EPHBIM, UTO yTPAayMBaET 3HAUEHHE HE TOJIbKO MPUYMHEHHOTO yIepoa,
HO Y yTPO3bl AJIs1 HEA0OPOCOBECTHOTO MPUINHHUTETIS,

U3 TOJIKOBaHMWS JaHHOW Hopmbl BepxoBHbiM CyaoMm, a TakXke aHajauza
CyneOHON TMpaKTUKH CIEAyeT, YTO pPeyb HJET O BO3MEUICHHH NOTepH pabodero
BPEMEHH  HUCKIIOYUTENbHO  (PU3UYECKUM  JIUIAaM, IIOCKOJIbKY  BO3MEIICHHE
yCTaHaBJIMBAETCA UCXO/IA U3 CPETHErO 3apadoTKa,;

OJIHOKpPATHOE  MPOTHUBOJCHCTBHE  MPaBWIBHOMY U  CBOEBPEMEHHOMY
PACCMOTPEHHMIO M PA3pelIeHHI0 TPaXIaHCKOro Jena ocTaercs (pakTuyecku
Oe3HaKa3aHHBIM.

BceneactBue M3mM0KEHHBIX OOCTOSATENBCTB, aBTOP MOJaraer IenecooOpa3HbIM
UCKITIOYUTh HOpMY cT. 99TTIK.

[To xomuvecTBY cirydaeB, onucbiBaeMbiX B cTaThsax [TIK (4. 3 cr. 57,4. 2 cT.
140,4. 3cr. 159,u. 4 ct. 162,4. 2 c1. 168,4. 2 c1. 226,4. 4 cT. 246,4. 2 c1. 249)
CcyOeOHbll wmpag cUUTaeTCsl CaMOM pacimpoCTpaHEHHOM Mepoil mpolieccyanbHOro
BO3JICUCTBUS.

['paxxnanckoe mpoueccyalibHOE HapylUIEHUE, BBIPAXAlolleecs B BHUHOBHOM
HapylIeHnH nopsiaka B cyaeoHoM 3acenanuu (4. 3 cr. 159TTIK), paccmaTpuBaetcs
0c000, TMOCKOJbKY HEONPEACNIEHHOCTh COJEP)KaHUSA JAaHHOM MPaBOBOW HOPMBI
JOMYCKaeT  BO3MOXXHOCTb ~ HEOTPAaHUYEHHOTO  YCMOTpPEHUsT B  Mpollecce
IPAaBOIPUMEHEHHUSI, @ MOPON OTCYTCTBHUE JOJDKHOM peakuuu cyAed Ha MoJ00HBIE
nerictBus. Takas HeONpeaeaeHHOCTh 3aKI0YaeTcsl B TOM, 4TO aHaiau3 4. 3 cT. 159
['TIK, B COOTBETCTBMM C KOTOPOM CyJ BIpaBe HAJOXKWUThb Ha JIUI, BUHOBHBIX B
HapyILICHUH TOpsAKa B CyAeOHOM 3acenaHuu, Tpad, OCTaBIsSET BOMPOC: O KAKUX
aunax — uaeT  peyb. JlaHHOe  OOCTOSITENCTBO — MO3BOJMIIO  HEOJHO3HAYHO
UHTEPIIPETUPOBATh 3Ty HOPMY HEKOTOPHIMU YYEHBIMH, KOTOpBIE, HAmpuMep, U3

COCTaBa JaHHOI'O IIPpaBOHAPYIICHUA MCKIIIOYAOT UCTHA WJIM OTBETYHKA, IIOCKOJIbKY B
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Hactosmee Bpems [TIK He mpemycmarpuBaeT Ha HHMX HalokeHue mTpada. A K
JUIaM, HE BXOJSIIMM B COCTaB YYaCTHHUKOB IPOLECCYAJbHBIX IPABOOTHOLIEHUNU
(rpaxgaHam, HaxoOIAIIUMCS B 3aje  3acelaHMs) JOJDKHA  IPUMEHSTHCS
aJIMUHICTPAaTHBHAsI OTBETCTBEHHOCTH (B.B. ByTHeB). [lpyras Touka 3peHust CBOIUTCS
K TOMYy, 4TO «uTpaHble CaHKUUU, HCHOJb3yEMbIE B aJMUHUCTPATUBHOM,
IPaXIaHCKOM U apOUTPaXHOM CyJONPOM3BOJCTBAX, SIBISIOTCA HE CHELMAIBHOU
MEpPOU MPOLIECCYATbHOW OTBETCTBEHHOCTH, & PA3HOBUIHOCTHIO aJIMHUHUCTPATUBHOU
orBeTcTBeHHOCTH» (B.B. Mo4aHoB).

ABTOp WCCIIENOBaHUsA, CYUTAET, YTO OTBETCTBEHHOCTH 3a PacCMATPUBAEMOE
IIPABOHAPYIIEHUE HE JOJDKHA CBA3BIBATBCS C  peanu3alued  ONpPENeSICHHBIX
IPOLECCYaIbHbIX (YHKIMM, C pacCMOTPEHHMEM KOHKPETHOI'O IpakJaHCKOIO Jena,
MIOCKOJIBKY COTpsiKeHa ¢ (haKToOM MpeObIBaHMsI JIMIAa B 3aJIe CyAeOHOTO 3acelaHus u
HEHAJUIeKaIlMM ero rnoseaeHueM. IIpeacrasisercs, 4To A yKpeIIeHUs: aBTOPUTETA
CyJia, HEOOXOIMMO MPENOCTABUTH CY/ly BO3MOXKHOCTh MPUMEHEHUS ITpada KO BceM
cyOBbeKTaM, HapylIaOIUM MOPSIOK B CyA€OHOM 3aceJaHUH M HE BBIMOIHSIOIINM
TpeOOBaHUIl Ipe/iceaaTeNbCTBYIOIIEr0. B ¢BsI3u ¢ 3TUM npeanaraercs pegakuus 4. 3
ct. 159TTIK, B cooTBEeTCTBUU C KOTOPOH Cyay OyneT mpeaocTaBiieHa BO3MOKHOCTD
HAJOXKWTh Ha JIML, YYacTBYIOUIMX B Je€JIe, M HHBIX IPUCYTCTBYIOIIUX B 3ajc
CyIeOHOro 3acelaHus JUl, BUHOBHBIX B HapyLIEHMM MOpsAKa B CyneOHOM
3aceaHu, mrpad.

AHamu3upysi TpakIaHCKOE IPOLECCYaJbHOE 3aKOHONATEIbCTBO, ABTOP
IPUXOJUT K BBIBOIY, YTO CYJl MPOIECCYalIbHO OECIOMOIIEH Mepes YKIOHEHHEM OT
SBKM B CyJd B JHL, y4yacTBylomux B jeine. HecmoTps Ha TO, 4TO HX sBKa
3aKOHOAATEJBbHO MPU3HAHA MPaBOM, B TO € BPEMsI OHa B OOJIBIIMHCTBE CIIy4acB
BJICYET OTJIOKEHUE PACCMOTPEHUS IPAXKAAHCKHUX 1€, KOTOPOE HE TOJBKO BIMSIET HA
CPOK €ro pacCMOTPEHMs, HO WM BbI3BIBACT JONOJHUTEIBHBIE M HEPALMOHAJIBHBIC
BPEMEHHBIE W MaTepHAJIbHBIC 3aTparbl. /[ mpeaynpexacHus TakuxX CIy4aeB U
oOecrieyeHnss CBOEBPEMEHHOTO pPACCMOTPEHMsI TPaXKIAHCKUX JIed JAUCCEPTaHT
[oJlaraeT BecbMa II€JIECOO0pa3sHbIM U 3(PPEKTUBHBIM MPETYyCMOTPETh IITPAPHYIO
OTBETCTBEHHOCTH HA JIMII, YYaCTBYIOIIHX B JI€JIE, KAaK 3TO CAEIAHO B IIPOLIECCYATbHOM

3aKOHOJATENILCTBE psifa 3apyOekHbix crTpaH (Ppannuu, bembrum, DcToHuUM,
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Pecriyonmukn bBenapych, Ykpaunsl). BMecte ¢ TeM pemieHue 3TOH TpOOJIeMBI He
JIOJKHO TIPOTUBOPEUUTH MPUHLMMNY AUCIO3UTUBHOCTH, B COOTBETCTBUU C KOTOPBIM
MPUCYTCTBHE JIMI], yYACTBYIOLIUX B JieJie, B Cy/IeOHOM pa30upaTesibCTBE SBIISETCS UX
mpaBoOM, a HE O00sS3aHHOCTBIO MO cwmbicay cr. 35, 48, 167TTIK. Ilostomy
nenecooOpasHee B 3TOM Cily4yae MPENOCTaBUB CyAy MpaBO Hajararh wmrtpad Ha
YYACTBYIOIIHX B JI€JIE JIUL U UX MPEJICTABUTENEH 3a HeusseujeHue cyaa o MpUIuHaAX
CBOCH HESBKH B CyJeOHOE 3aceaHue.

I'paxxmanckuii  mporeccyaabHbI 3aKOH —OmpenesseT CcyaeOHblid 1mTpad
npornopuuoHansHo BenuunHe, kpatHoi MPOT Ha neHp ero HamokeHus 6e3 ydera
paifonnpix ko3dduuuentoB. Omgnako MPOT B HacTosmee BpemMs HaydHaeT
BBITIOJIHATHh (DYHKIMIO HE 0A30BOM CTaBKM 3apa0OTHOM IUIATHI, 4 PEaIbHOr0 pa3smepa
MPOKUTOYHOTO MHUHUMyMa. Ero yBenmdeHue CBS3bIBAaeTCA HE C WHOIAIHCH, a
3aBUCUT OT TBEpPAOM CYMMbI, YCTAaHOBJIEHHON (QeAepaabHbIM  3aKOHOM,
OTPENEIAIONUM TOPSJIOK HCYUCICHUS HaJIOroB, cOOpoB, MTpaoB U HHBIX
TJIATEXKEN.

Kpome Ttoro, mpumanue MPOT Oonee mupokux QyHKIHMH, B TOM 4YHUCIE
WCITOJIb30BAaHUE €T0 B KA4ECTBE HOPMATWMBA IMPHU pacueTax IUiaTexeill B cdepax, HE
CBSI3aHHBIX C TPYIOBBIMH OTHOLIECHUSIMH, HE COTJIACYETCS C KOHCTUTYLHUOHHO-
IPaBOBOM MPUPOAOH 3TOro MHCTUTYTa (4. 2 cT. 7, 4. 3 cT. 37 KoHcruryuuu PD).
JluccepTaHT CUMTAET, YTO 3aKOHOAATENb AHAJIOTMYHO TOMY, KaKk OH 3TO CAenal
NPUMEHHUTEIBHO K HEKOTOPBIM JIPYTMM 3aKOHOJATEbHBIM akTaMm (CM., Hampumep,
®enepanbHbiii 3akoH 0T 8 nexadps 2003r1. Ne 162-03 «O BHeceHUHM W3MEHEHUU W
JIOTIOJTHEHUH B YTOJIOBHBIA Kojekc Poccuiickoit Deneparuu») MOJDKEH OTKA3aThCs
ot ucnosb3oBaHusi MPOT B kadecTBe KpUTEpHUsT HCUUCICHHUS CyMM CyAE€OHBIX
mTpadoB, 0CBOOOIUTE €r0 OT BHIMOJTHEHUSI HE CBOMCTBEHHOMN eMy (DYHKITHH.

B 1o xe BpeMs HeOOXOAMMO YCTaHOBUTh Ha 3aKOHOJATEIHLHOM YPOBHE
rpaHULIbl  OmpejAelieHus  Mep  wmTpagHo  oTBeTcTBeHHOCTH. (€ 1eJblo
YCOBEPIICHCTBOBAHUSl 3aKOHOJATENbCTBA JMCCEPTAHT CUMTAET LeJIecoo0pa3HbIM
NpPEeayCMOTPETh, YTO pa3Mep cylaeOHoro imrpada, HajmaraemMoro Ha TpaxiaH,
coctasmisieT oT 500 1o 5 000py6neit, must momwkHOCcTHRIX Jull — oT 5 000m0 30 000

pyoOJIei.
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[lo ™MHEHHWIO aBTOpa, BpAX JA  BO3MOXKHO, BBHIYy OTCYTCTBHS
IPOTUBOMPABHOCTH B JEHCTBUSX OOEHMX COCTSA3AIOMIMXCS B CyAeOHOM mpoliecce
CTOpPOH, CYUTATh BO3JI0OKEHUE CYJIEOHBIX PACXO0/I0B Ha JIMIIO, MPOUTpaBIIEe MPOIECC,
MepOo# TpaxIaHCKOH mporeccyanbHoi oTBeTcTBeHHOCTH (cT. 98, 100—-103TIK), rak
9TO JAenarT HekoTophle yueHbie (A.A. Biacos, A.I'. HoBukos, I'.JI. Ocokuna, M.I.
redan, A.B. IOmun, B.B. fpkoB). DtuM, coOCTBEHHO, U OOBICHIETCS
HEOOXOJUMOCTh  BKJIIOYEHHMs] B  TpOIECCyalbHbIE  3aKOHBl  CIIEHUAJIBLHOTO
peryaupoBaHus MaTEPUAIbLHO-TIPABOBBIX ACIIEKTOB COOTBETCTBYIOIINX MOTEPb.

B  Tperseit rnaBe «llocjiencTBUS  HeCOOJIOEHMS]  TPAXKIAHCKHUX
NMPOLECCYAJbHBIX HOPM M Mepbl IPAaXKIAHCKON INPOLECCYaJbHON 3alMThI»
BbIpa0aThIBae€TCA TMOHATHE MEp TPAKIAHCKOW MPOIECCYadbHOM 3alllUThl U
paccMaTpuBaIOTCA HEKOTOPBIE U3 HUX.

B nepBom mnaparpage «lloHsiTue Mep IpaKIAHCKOM MPOLECCYATbHOM
3aIUTBI» aBTOP, MPOAHATIU3MPOBAB KPUTEPUU PaA3TPAaHUUEHHUs YKa3aHHBIX MEp OT
CMEKHBIX TMPaBOBBIX Kareropuid (Mo  (YHKIUSAM, OCHOBAHHSAM TPUMCHEHHUS,
COJIEP KaHMIO, CTETICHH ONPEIEeICHHOCTH CAHKIIMM, OCTPOTE PEaKIMU Ha OTKJIOHEHHE
OT TPEANUCAHUN TPOLECCYaTbHBIX HOPM, BHHE, XapakTepy, HaAIpPaBJICHHOCTH,
neaecoo0pasHocTd, (akTy TMpU3HAHUS HEOe3YNpPeyHOCTH TOBEACHUS CyObeKTa
MPOLIECCYAIbHBIX MPABOOTHOLICHUH, YKa3aHUIO B 3aKOHE, OCYXKICHHIO TOBEICHMUS
NPaBOHAPYIIIUTENSI, TPH3HAKY [PABOBOIO IPHUHYXKICHUS), TMPEIIOKESHHBIC B
JUTepaType, NPUXOJUT K BBIBOAY, UTO BCE OHU HE OecCIOpHbI, HE 0a3UpyrOTCsS Ha
IIPOYHOM TEOPETHUYECKOM, 3aKOHOJATENBHOM M INPAKTUYECKOM OCHOBE, M IOTOMY
MOTYT OBITb O0O3HAYECHBI KAaK YCJIOBHBIC, OTIOJHUTEIIbHBIC. YHUBEPCAIbHBIM H
OeCCIOpHBIM SIBJISIETCS KPUTEPUH JTOMOJHUTEIBHOTO OOpPEMEHEHUS, BbI3bIBAIOIINNA
JUTSI  TIPaBOHAPYIIUTENSI OIpeAesieHHble HeOmaronpusTHeie mocienctBus. OH He
CBOMCTBEH MepaM 3allUThl, KOTJla JUIO MPUHYKIAETCS K UCIOJIHEHUIO JIeXkKallel Ha
HEM OOS3aHHOCTH, HO JOMOJHUTENbHBIX JIMIICHUH, MOMUMO HCIOJTHEHHUS
00s13aHHOCTEH AJIs1 ML HE HACTYTIaeT.

OYHKIIMU MEp TPAKIAHCKOW MPOLIECCYalbHOM 3alllUThI 3aKJIIOYAIOTCS B TOM,
9TOOBl ~ OOecneuuTh  COONIOIGHHE  YCIOBMM W TOpSAKa  peanusaliu

3aMHTCPCCOBAHHBIMU  JIMI[AMHW CBOMX IIPOLHECCYAJIbHBIX IIpaB, HMCIIOJb30BaThb
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CyneOHyI0 3aluTy TOJBKO B (QopMax cCymompou3BoACTBA. HMx HambombIee
pacnpocTpaHeHHe, MO CPAaBHEHHUIO C MEpaMH TPaKIAHCKOW MPOIEeCcCCyaTbHOM
OTBETCTBEHHOCTH,  BBI3BAaHO  HUX  DKOHOMHUYHOCTHIO,  YHHBEPCAIHHOCTHIO,
CBOEBPEMEHHOCTBIO, OTIEPATUBHOCTHIO.

Meput epadsicoanckoil npoyeccyanbHoOU 3auumsl — Mo 3aKpenieHHble 8 HOPMax
2PAdCOAHCKO20  NPOYECCYAlbHO20 Npasa CcpedCcmeda npasoso2o  B030elCmeus,
npumensiemvle  cyoom  (cyoveil) 6 opme  B0CCMAHOBAEHUS — NOJNONHCEHUsL,
Cyuecmeosasuie2o 00 NpasoHapyulerus, 1ubo npeceverus 0etucmeul, Hapyuarouux
uny  co30arowux y2po3y NopsaoKy, VCMAHOBIEHHOMY 3AKOHOOAMENbCMEOM O
2PaACOAHCKOM CYOONPOU3B00CMEE, U UHMEPECAM NPaABOCYOUs..

Becbma pacnpocTpaHeHHOE HapyIIeHHE TPaKIaHCKHUX MPOIECCYATbHBIX HOPM
B OTOHM CTaauu TPAKIAHCKOTO MPOIECCa — COBEPIICHHUE NCUCTBUI, HE OTBEYAIOIINX
TpeOOBaHUSAM TPAXKMAHCKUX IMPOILECCYyaTbHBIX HOPM, HE COOTBETCTBYIOIIUX
YCIIOBUSIM, TIPYU KOTOPBIX OHM MOTYT PacCMaTpPUBATHCS KaK IOPUIUYCCKH 3HAYUMEIE,
TO €CTh MOPOXKIAIOININE IOPUINIECKH 3HAYUMBIE TOCIEACTBUSA. BO3MOXHOCTh Ccyna
IIPOTUBOCTOSITh TMOAOOHBIM JIEHCTBUSAM 3aKpEeIUIeHa Kak ero MpaBo OTKa3aTh B
MPU3HAHUN WX IOPUIUIECKON CHIIBI, & CaMH MOCIEACTBUS OYAYT BBIPAKAaThCS CYyTh B
HEHACTYIUICHUH TIPABOBBIX PE3yJIbTaTOB, KOTOPHIX JOOMBAIOTCS JUIA, YUYACTBYIOIIHNE
B gene. [Ipumepom Takoro oTkaza CIOy)XaT TaKHe IOCIEACTBHS, KaK OTKa3 B
yIoBJIeTBOpeHUH 3asBieHUs 00 otBoge (cr. 16-21 TTIK), oTka3 mumy B
yIOBJICTBOPEHUH XO0aaraiicTBa 00 ncrpeboBaHuu jaokazarenbcTB (4. 2 cr. 57 I'TIK),
OoTKa3 B oTMeHe cyaeOHoro npukasa (ct. 129TTIK), oTka3 B yIOBJIETBOPSHUN HCKa
OJIHOCTBIO Mtk B yacTH (4. 2 cT. 50,9. 1ct. 56,4. 1cT. 68,4. 3cr. 79,u4. 2 cT. 339,
4. 1cr. 347TTIK), oTKa3 B BOCCTAHOBJICHHH MIPOMYIIICHHOTO MPOIECCYATbHOTO CPOKa
(mammpumep, 4. 2 ct. 256 I'TIK) oTka3 cyna B BOCCTaHOBJICHHH WM IPOJUICHUN
IpOIECCYaJbHOTO CpOKa, a TakKe Ha3HaueHHe HEONpaBAaHHO JUIUTEIHHOTO
IIPOIECCYaTHHOTO CPOKA.

[TocnencTBUSIMU HUYTOKHOCTH SBJISIFOTCS TAKKE. OTKA3 B MPUHATUU 3asIBIICHUS
(ct. 134, 248yu. 8crt. 251,4. 2 ct. 290I'TIK), Bo3Bpainenue 3aspiaenus (ct. 135,4. 3
cT. 247,ct. 324, 342A'TIK), ocraBinenue 3asBienus 0e3 aswkenus (ct. 136,4. 3 cT.

247, 323, 341ITIK), orka3 B npuHathu Bcrpeunoro ucka (cr. 138 I'TIK),
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paccMOTpeHHe Jielia B oTcyTcTBHe HesBuBiierocs jquma (4. 3 u 4 cr. 167 I'TIK),
ocTaBlieHUE 3asBleHHUS Oe3 paccMmorpenms (a03. 2-5, 7, 8cr. 222, crt. 265 I'TIK),
MEpBI, CBSI3aHHBIE C MPUMEHEHUEM TPAXKIAHCKUX MPOLECCYalbHbIX QUKIMHA (4. 3 CT.
79, ct. 118TTIK), mpekparienne npou3BoACTBa Mo neny (ao3. 2, 3, 6¢r. 220TTIK),
paccMoTpeHue jena B mopsake 3aouHoro npousBojctBa (cr. 233 I'TIK), oTkas B
yIOBJICTBOPEHUH 3asBJICHHs 00 oTMeHe 3a0uHoro pemrenus (ct. 241I'TIK).

JlviccepTaHT HE COTJIAIIAeTCsl C MHCHHEM HEeKOTOphIX yueHbIX (H.A. YeunHa) B
TOM, YTO TIOCTEACTBUS HHUYTOKHOCTH €CTh OOBIYHBIC TNPABOBOCCTAHOBUTEIILHBIC
HeOIaronpusiTHbIC MOCHenCTBUS. [Ipr XapakTepucTUKe MOCISTHUX OTMEYAETCs, YTO
crienuduKa TaKUX MEp 3aKIIOYAETCS B TOM, YTO OHU MPUMEHSIOTCS MTOCJIE HCTCUCHUS
OTIpEICIEHHOTO BPEMEHU C MOMEHTA COBEPIICHHS TPAKIAHCKOTO MPOIECCYaTbHOTO
IPaBOHAPYIICHHUS.

Bo BTrOpom maparpade «Mepbl rpamaaHCKoil NMpoueccyajabHOH 3alMTHI»
paccMaTpWBAaIOTCS JIBE TPYIIBI TOCICACTBUNA  HECOOMIONCHHS TPa)TaHCKUX
MPOIIECCYATBHBIX HOPM: MPABOBOCCTAHOBHUTEILHBIC U HUYTOKHOCTH.

K nepBoii rpyrmie OTHOCUTCS omMmena cyoedrnoco peuterust (noiHocmvio uu 6
yacmu). DTO TIOCIEACTBHE OOECICUYMBAET  BBINOJIHCHHUE  IPOIECCyabHBIX
00513aHHOCTEH BIIACTHBIM CYOBEKTOM CYyJONPOU3BOACTBA, KOTOPBIH JOJDKEH: a)
COBepIIIaTh BCe HEOOXOAUMBIC ACHCTBHS, IpeanucaHHbie eMy 3akoHoM (cT. 155,49, 1
ct. 157 I'TIK); 6) coBepmaTh HX B ONPEICICHHON ITOCIICOBATCILHOCTH W B
ycraHoBlieHHbIe cpoku (cT. 154 I'TIK); B) BBIHOCHTH IO JENy 3aKOHHBIC WU
obocuoBannble pemreHus (cr. 195 I'TIK); r) mpaBuinbHO, B Hamjiexkamed ¢opme,
OTpaXkaTh CBOM JICUCTBHSI W PEIICHHS B COOTBETCTBYIONIUX MPOIECCYaTbHBIX
JTIOKYMEHTaX.

Takasg mepa rpakxIaHCKOM NpPOLECCYyaIbHOW 3allMUThl KAK HPUHYOUMENbHbIl
npusoo (4. 2 cr. 168 I'TIK), kak mpaBuiio, MPUMEHSETCS B CAydac HEHCIIOJTHECHHUS
JIMIIAMH, COJICHCTBYIOUIMMH OCYILIECTBICHUIO TMpaBocyaus (CBHICTENb, IKCIEPT,
CIEIHAIIICT, TEPEBOIYNK) CBOMX IPOIECCYaTbHBIX 00s3aHHOCTEH. OJHA M3 TaKUX
00s13aHHOCTEH — sIBKA B Cy/I, KOTOpast JJIsi HUX 3aKOHOM TpH3HaHa 00s3aTeIbHOM.

Bropass rpynna mep rpakJIaHCKOM IPOLECCYaTbHOM 3aIUThl — MOCJIEACTBUS

HUYTOKHOCTH — HamboJiee MHOTOYHCJICHHA U pa3H006pa3Ha. BCJICI[CTBI/IC
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OTPAaHUYEHHOCTH O00BbEMa HACTOSIIETO WCCICIOBAHUS aBTOPOM PACCMOTPEHBI
HanOoJIee NUCKYCCHOHHBIE TEOPETUUYECKUE ACTIEKTHI U MPOOJIEMBI MPABOIIPUMEHEHUS
HEKOTOPBIX.

Obparraercs BHUMaHKUE Ha TO, 4TO cama GopmynupoBka ct. 134TTIK, a taxxke
psAlla ApYTUX CBSI3aHHBIX C HEM crare, Harpumep, 4. 2 cT. 290,4. 8 cr. 251,4. 1 crT.
254, 3aKperuIsoMX «OTKa3 B NPUHSATUM 3asBJICHUS», O4eHb HeyaadHa. OHa He
COOTBETCTBYET (PAKTUUYECKOHN JEATEIHHOCTU CyJa B dTOW CTaJAUA W BO3MOKHOCTSIMH
3asBUTENIS B CBS3M C OTOM JIEATEIBLHOCTBIO. JIMCCEpTAaHT CUMTAET IEIECO00Pa3HBIM
yKa3aTh Ha pEIICHHWE CyIbed B CTaaud BO30YXKIEHUS Jela B CYJE BOIPOCOB
NPUEMJIEMOCTH  3asBJICHUSI TIOJAHHOTO B CyJ, W YCTAaHOBUTh OCHOBaHUS
(mepeuncaenst B cr. 134 ITIK), cormacHO KOTOpPHIM 3asBJACHHE IPU3HAETCS
HEMPUEMIIEMBIM.

AHanmu3upys OCHOBaHHUS HACTYIUICHUS TOCIEACTBUSA, MPETyCMOTPEHHOTO CT.
134 TTIK, aBTOp NPUXOAUT K BBHIBOAY, YTO HAJIMYHUE TAKOTO IIOCJICACTBHUS
HECOOJIO/ICHNSI TPaKTaHCKO-TIPOIIECCYallbHBIX HOPM, KaK OTKa3 B TPUHITHH
3asBJICHUS HE TOJIBKO OIMpaB/iaH, HO HEOOXOJIWUM IS 3allUThI IIPaB JIPYTUX JHI] OT
37I0YTIOTPEOICHUS MPABOM Ha CYJOHYIO 3allUTy W WCIIOJB30BAHUS 3TOTO MpaBa HE
10 Ha3HAYEHUIO.

B cBa3u ¢ mosBiaenueM B I'TIK HOBBIX BHJIOB NPOM3BOACTB M HHCTHTYTOB
MOSIBUJITUCH HOBBIE TOCJIE/ICTBHS, B YACTHOCTH, OMKA3 8 OMMeHe CY0eOH020 NpuKasa
(u. 1 cr. 125) u 3a0unoe npouszsoocmeo (ct. 233). OT™MeyaeTcs, 4TO Ha MPAKTHKE
MOJIOKEHUE 3aKOHA, COTJIACHO KOTOPOMY 3asiBIICHHE 00 OTMEHE 3a0YHOTO PEIICHHUS
HE ITOJJICHKUT orjare roCyJ1apCTBEHHOMN ITOLUTMHOM, CIOCOOCTBYET
3JI0yMOTPEOJICHUIO OTBETYMKOM CBOMMH IpaBaMH. B 3TOW CBs3M OBbUIO OBl
IPaBUIIHLHBIM MPETYCMOTPETh 00513aHHOCTh OTBETYHKA yIUTAYUBATh
rOCyapCTBCHHYIO MONUIMHY MPH T10/1a4e 3asBJIICHUS] 00 OTMEHE 320YHOTO PEIIICHHUS.

HawnbGoinee akTyanmpHas MporieccyaibHas MpodiieMa MPU omKaze 6 NPUuHImuu
B8CMPEYH020 UCKA — YCMOTPEHUE CyJia MPU pemieHuu 3Toro Bompoca. Cyapu 4acTo
MPUHUMAIOT BCE MEPhl K OTKa3y B NPHUHITHH BCTPEYHOTO HMCKa. B OONBIIMHCTBE

CJIy4acB MOTHBbBI BBIHOCUMOI'O CYI[C6HOFO aKTa OBIBAIOT HalyMaHHbIMU. OTMG‘-I&CTC?I,
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4yTO, ciexys u3 OykBanbHOro 3HaueHwsi cr. 138 I'TIK, npu Hammumm moboro w3
YCIIOBUM BCTPEUYHBIN UCK JOKEH OBITh IPUHST B 00S3aTEIIBHOM TTOPSIJIKE.

[To cMbIcy ropuUUecKoro onpeaeneHus aucno3uiuu m. 7 4. 2ct. 131I'TIK u
n. 1 9. 1 cr. 135TTIK, npenycmaTpuBaromeii go3epaujerie UcKko8020 3as6/eHusl,
paBHO3HauHbl. [lo 3TON mNpuYMHE aBTOpP CYUTAET 11€J1eCO00pPa3HbIM HCKIIOYUTh
MPEANOChUIKY O COOJIIOIEHUH AOCYAEOHOro MopsiKa yperyJIupoBaHus cropa u3 m. /
gy, 2 cr. 131 I'TIK u mnpuMeHsTh NaHHOE IMOJIOKEHHE JHIIb KaK OCHOBaHHE
Bo3BpartieHus 3assienus (ct. 135ITIK).

B cBsi3u ¢ ocHOBaHMsIMH, yKa3aHHBIMH B 1. 51 6 4. 1 cT. 135I'TIK, koTopbie He
SIBJSIFOTCSL TIOCJICJICTBUSIMH HECOOJTIOICHHST TPAKIAHCKUX MPOIECCYaTbHBIX HOPM,
aBTOp oOpamiaeT BHUMaHUE HAa HETOYHOCTh 3aKOHOJATENs, JTOMYIIEHHONW B 4. 3 CT.
135TITIK, B KOTOpOI TOBOPUTCSI O BO3MOKHOCTH TIOBTOPHOT'O OOpaIeHHsI 3asiBUTEIIS
B CY/I C TOK/IECTBEHHBIM UCKOM, €CJIM UM OYJIE€T YCTPAHEHO JOMYIIEHHOE HapyuleHue.
[IpencraBnseTcs 1e1ecoo0pa3HbIM UCKITIOUUTH cioBocoueTanue u3 4. 3 ct. 135TTIK
«eCITM UCTIIOM OyAET YCTPaHEHO MOMYIEHHOE HApYIIICHUE.

Hopmy cr. 135 I'TIK cnenpoBano Obl Take AOMOJIHUTH CaMOCTOSITEIbLHBIM
OCHOBAHHWEM JIsl BO3BPAIIIEHUS MCKOBOTO 3asBJICHUS. TaKMM OCHOBAHHEM SIBIISCTCS
ciaydaid, ykazaHHblid B 4. 2 ¢T. 1361 TIK: HeBbINOIIHEHUE 3asIBUTENIEM MEPEUNCICHHBIX
B OIpE/IeNICHUH 00 OCTABJICHUH MCKOBOTO 3asiBJICHUs 0€3 ABM)KEHUS yKa3aHU cyia B
YCTaHOBJICHHBIH WM CpPOK. B TakoMm ciydae, Kak yKa3bIBaeT caM 3aKOHOJATEb,
3asBJICHUE CUMTAETCS HE MOJAHHBIM M Bo3Bpalaercs 3asButento. Onnako ['TIK ne
peaycMaTpuBaeT B 3TOM Ciy4dae OOSI3aHHOCTh CYJIbH BBIHOCHUTH ONpEICTIECHUE O
BO3BpAIIEHUH  HWCKOBOro  3asBieHHs. COOTBETCTBYIONIEE  MPOIECCYaTbHOE
odopMIIeHHE BO3palIEHUSI UCKOBOIO 3asiBJICHUS 3aKOHOJIaTeh OCTABWII LIEIMKOM Ha
CyIeCcKoe yCMOTpEHHE, YTO, O€3YCIOBHO, TPOTHBOPEUUT BHYTpeHHEMY (4. 3 ct. 324
u 4. 3ct. 342I'TIK) u MmexayHapoaHoMy 3akoHoaaTenbeTBY (. 1 ct. 6 KonBeniuu o
3allMTe TpaB 4YeloBeKa M OCHOBHBIX CcB000a). OOkajgoBaHWEe CyACOHBIX
MTOCTAHOBJICHUIA €CTh MPABO JIMIIA, OHO HE MOXET OBITh MOCTABJICHO B 3aBHUCHUMOCTD
OT YbEro-janudo BOJIEU3bSIBICHUS.

OTHOCUTENBHO 0CMABNeHUsl UCKOBO20 3asA6leHUs 6e3 08UdCeHUs OTMEYaeTcs,

y1o ykazaHue B 4. 1 ct. 136 I'TIK Ha TO, 9yTO mpeaocTaBiasieMblid 3aBUTEIIO CYJI0M
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CPOK JIJIsl HCTIPABIICHUS HEJOCTATKOB UCKOBOTO 3asBJICHUS JOHKEH OBITh Pa3yMHBIM,
YTO  MPEINoJIaraeT  HEOrpaHWYeHHoe  cylaeOHoe  ycMmorpeHue.  Iloatomy
00OCHOBBIBAETCSl TOYKA 3pEHUS O LEJeCOO0pPa3HOCTH OrpaHUYEeHHUs CpoKa
KOHKPETHBIMH BPEMEHHBIMU pamMKamu. B dacTHocTH, HE0OOXOAMMO 0053aTh CYIbIO
BBIHOCHUTBH OIpEesieHne 00 OCTaBJICHUU 3asBJICHUM 0€3 JBUXKEHHUS, O YEM H3BEIIATh
JIMLO, IOIABUIEE 3asIBJIEHUE, U MTPEJOCTABIISIET EMY Pa3yMHbBIM CPOK U1 HCHIPABIEHUS
HEJIOCTATKOB, HE MPEBBIIIAOIINT IATHAAUATH JHEH.

Hccnenys mpoueccyanbHble HOCAIe0CMEUs HEPACKPblmus 00KaA3amenbCme B
CTaJM¥ MOATOTOBKH JieNia K CyJIeOHOMY pa30upaTenbCTBY aBTOP MPUXOIUT K MBICIH,
YTO CJIEAYET COXPAHUTh IMPABO KAaK OTBETYMKA, TaK U WCTIA NPEACTABUTH HOBBIC
JTI0Ka3aTesIbCTBa HEMOCPEACTBEHHO B CTaUU CYyA€OHOro pa3OMpaTesbCcTBa, OJHAKO,
CIeNaTh 3TO HE MPaBWIOM, a uckimoueHueM. [Tortomy, B 4. 3cr. 149I'TIK crnemoBano
Obl yKa3aTh, YTO MPU pa3peUICHUU Jela MO CYLIECTBY HOBBIE J0KAa3aTelbCTBa
NPUHUMAIOTCS CYJOM B cllydyae, €Cld CTOpOHa OOOCHYET HEBO3MOXHOCTh UX
IpeICTaBICHUS IO Hayalla CyJJeOHOro pa3doupaTesbCTBa.

[lo MHeHMIO AMccepTaHTa, Ha CTaJdW TIOJTOTOBKM Jiefla K CyIeOHOMY
pa3dupaTenbCTBY 01 ukcayuu akma nepeoayu KoOnuu UCKOB020 3AA6NeHUs U
dokazamenbcme HEOOXOAMMO B MCKOBOM 3asiBJICHUU JI€NIaTh OTMETKH O TOM, YTO
OTBETUYUK IMOJYYWJI 3TH KOIHH, KOTOPbIE, KAK M KOIHHU BO3PAXXEHUS OTBETUYMKA U
JI0KAQ3aTeNbCTBA, JOJDKHBI BPYUaThCA UCTILY MTOJ PACIIHCKY.

IIpeoynpesicoenue (u. 1, 5 cr. 159 I'TIK) kak mocieacTBue HapyIICHHS
TPAXJAHCKOM MPOLECCYaTbHOU HOPMBI CIEAYET OTIWYATh OT YCTHOTO 3aMEYaHUs.
[Tocneanee sBiseTcss MPOPUIAKTHUECKONH MEpOil, BBIHOCUTCA B YCTHOH Qopme u
HOCUT HCKJIKOYUTEIBHO NPEAYNPEINUTENbHbIA XapakTep, TO €CTh IPEAIIECTBYET
IIPABOHAPYIICHUIO U HE CBA3aHO C HUM.

Paccmompenue oena 6 omcymcemeue nessuswezocs auya (v. 3 u 4 cm. 167
I'TIK) mocTaBeHO B 3aBUCHMOCTD OT PsIJia YCIAOBHIA:

1) cyn nmoDKeH WMETh CBEICHUS O HaJUIekKalleM W CBOCBPEMECHHOM
W3BELICHUN JIML, Yy4YacTBYKOIIMX B Jene. OIHAKO B CBSI3W C TEM, 4YTO I[OYTa
(daKkTHUeCK HE 3aHMMaeTcs OOpaTHOW JOCTABKOW B CyJl KOPEIIKOB TMOBECTOK C

MNOoAIMNCAMHU TEX, KOMY OHH BPYUYCHBI, IIPOBEPUTH (I)aKT KHaJICXKAaIICro M3BCIICHUA»
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MPAKTUYECKA HEBO3MOXHO. ABTOPOM BBICKA3bIBACTCS MPEMIOKEHHE O BPYUYCHHUH
JTIOKyMEHTa, UMEIOIIEro periaroiiee 3HaueHne sl Ipoiecca, KypbepoM, KOTOPBINA Obl
oOecrieuyrBall MPSAMYIO JOCTaBKY IMOBECTOK C HAJIMYUEM IOJINKCH ajpecaTa, T1aTou |
BpPEMEHEM JIOCTABKHY;

2) YBaXUTCIBHOCTh IPUYMH HEsABKH. JIWila, HE SBHBIIMECS B CyIcOHOE
3ace/laHne, 3a4acTyi0 CCBhLIAIOTCS Ha HEBO3MOYKHOCTH CBOCH HESBKH B IPOIIECC IO
IpUYMHAM, KOTOPbIE HAa CaMOM  JieJie  OKa3bIBAIOTCS  MHHUMBIMH WA
HECYIIEeCTBYIOMUMH. J[JI1 TPOTHBOJCHCTBHSI TaKOMY BEChbMa PacIpOCTPaHEHHOMY
MOBEJICHUIO HEOOXOIMMO, YTOOBI B 3aKOHE OBLIO 3aKPEIUICHO, YTO €CIM OTBETUYHK
WIM WCTEIl HaAJIeKalluM 00pa30M HM3BEIICHBI O BPEMEHH W MECTE PAaCCMOTPCHUS
Jena U KTO-HUOYIb M3 HUX B CYJ HE SIBUJICS, JCJIO JOJDKHO OBITh PACCMOTPEHO II0
CYIIIECTBY.

[Ipn HamMYUK BO3MOXKHOCTH CYJbH, BBIHECIIETO ONpECIICHHEe 00 ocmasieruu
uckoso20 3asnenenusi ez paccmompenus (4. 3 cr. 263,4. 1 cr. 298,4. 2 ct. 315,cT.
380, 4. 2 ct. 406I'TIK), otmennTh cBoe onpenenenue (4. 3 cr. 223 I'TIK) Bpsig
HEOOXOJMMO COXPaHATh BO3MOXKHOCTh OCTaBJIEHHUS HMCKa 0€3 pacCMOTPEHHsS IIpH
BTOPUYHON HEsIBKE CTOpoH B cyn. CrnemoBamo OBl YCTaHOBUTH BO3MOXHOCTH
OCTaBJICHHS HCKOBOTO 3asBJICHUS O€3 pPacCMOTPEHHUS TPHU OJHOKPATHOM HESIBKE
CTOPOH, 4YTO OTPA3UTCSd HA CBOCBPEMEHHOCTH PACCMOTPEHHUS JPYruxX [ H

Oecroe3Hol 3arpyKEHHOCTH CY/IbU.

B 3akiwyenunu cHopMynIHpOBaHBI OOIMHE TEOPETHUYECKUE  BBIBOBI,
MOJIYYCHHBIC aBTOPOM B XOJI€ TIPOBEIEHHOTO MCCIEAOBAHUS, a TAKKE TPEITIOKCHUS
0 BHECEHHWI0O W3MEHEHWH W JOTMOJHEHWH B JICWCTBYIOIIEE TPaXKTAHCKOE

MpouecCCyajibHOC 3aKOHOAATCIBLCTBO B LCJIAX €TI0 I[&JIBHCﬁHICFO COBCPUICHCTBOBAHMSL.
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