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OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYyaJIbHOCTh TeMbl HccjegoBanus. OOpallleHne K U3y4YeHUI0 OpadyHoro
3aKOHO/aTeNIbCTBa benbrun, BBISBICHHE U aHAJIM3 €r0 MO3UTHUBHOTO MOTEHIMANA,
00yCIIOBJIEHBI LI€TECO00PA3HOCTHIO UCIIOJIB30BAHMS OIbITA €BPONEHUCKUX CTpaH B
3TOM cdepe, 4ToOb! YBUIETh, OCMBICIUTH IPo0JIeMbl ceMbu B Poccuu.

Bo BCEM Mupe OTMeEdYaeTCss IOBBILIEHHBIM HHTEPEC K aHAJIU3UPYEMOU
npobsieMaTuke. JTO BO MHOIOM OOBSICHAETCA pPEePOPMUPOBAHUEM HHCTUTYTA
Opaka: CHI)KEHHEM CTENEeHU €ro CTaOMIbHOCTH, MOSBIEHHEM MHOT000pa3HbIX
(GopM opraHuszalMy CeMEHHON KHU3HU U T.J. B COBPEMEHHBIX yCIOBHUSX CIOXKHbBIE
nemMorpaduueckue, CoUanbHO-CTaTyCHbIE U CTPYKTYpPHbIE U3MEHEHUs B OpauHbIX
OTHOIICHUSAX TUIMYHBI JUIsI PA3BUTHIX CTPaH.

ITpoGieMbl 3aKOHOIATENBHOIO PETYINPOBAHNS OpauHbIX OTHOIIEHUN BCEria
HaXOJWJIMCh B IOJI€ 3pEHUs UccaeaoBaTeneid. B HacTosee BpeMsi BO3pOC UHTEPEC
K MHCTUTYTY Opaka 1 OTTPaHUYECHHIO €r0 OT TaKHX KBa3MOpPayHBIX COCTOSTHUI, KaK
3aperuCTpUPOBAHHOE NAPTHEPCTBO, (PAKTUUECKOE COXKUTEIBCTBO, YTO HAXOAMT
OTpaXeHHE HE TOJbKO B OOIIECTBEHHOM M TNPaBOBOM CO3HAaHWU, HO U B
3aKOHOAATENbCTBE MHOTHX rocynapctB. HecmoTps Ha 31O, paccmaTpuBaemas
npobJieMa SBJISETCS] HEJOCTaTOUHO MCCIIEI0BaHHON HAa TEOPETUUECKOM YpoBHE. B
HayKe CEMEWHOTO MpaBa OCHOBHBIE KPUTEPHUH MPABOBOTO PETYIUPOBAHUS OpauHbIX
OTHOIIEHU HE 0003HAYEHBI.

HoBoro Teopetnueckoro ocMbICieHus TpedyeT U mpodiieMa HOPMATUBHOTO
3aKpeIICHUs] TMOHATUN (OPM COBMECTHOTO MPOXKHBAHHS, MEPEUYCHb YCIOBUH K
3aKJIFOYEHUI0O U OCHOBAHMM K PACTOPKEHUIO JAaHHBIX (OpPM, a TAKXKE BOIPOCHI
IPABOBOTO  PEryJIMpPOBAaHUS  MMYIIECTBEHHBIX  OTHOUIEHHWH. OnTUMaIbHO
pa3paboTaHHas cHCTeMa IIPaBOBBIX HOPM, obecrnedynBamImMUX 3PHEKTUBHOE
peryivpoBaHue OpayHbIX OTHOILIEHUH, KMEEeT OrpOMHOE 3HAueHue Ui
HOPMaJbHOTO (YHKIIMOHUPOBAHMSI COLIMATBHOTO OpraHu3Ma, HMEHYEeMOro

00I1IECTBOM.



C TOukM 3peHus NPaBOBOW HAYKH, WCCJICIOBAHHE OpPAayHBIX OTHOIICHHIMA
OBIJIO U OCTAE€TCS BaKHBIM, XOTS U HEJOOICHWBACMBIM, UICTOYHHKOM 3HAHUU HE
TOJIBKO 00 OTHOENbHO B3ATOM oO0uiecTBe. HeoOxonuMocTh u3ydeHUs: AaHHOU
npoOJeMbl aKTyadbHa UM B HCTOPUYECKOM AacIeKTe, TaK KaK WHCTUTYT Opaka
BHOCHUT BKJIaJl B TOHMMaHUE OOIIMX 3aKOHOMEPHOCTEW MCTOPUYECKOTO Pa3BUTHUSA
YeJIOBEUECTBA. JBOJIOIMSA OpayHbIX OTHOIIEHW TECHO CBSi3aHA C 3BOJIOLUEH
OOIIIECTBEHHBIX  OTHOIIEHWW, BCJEICTBHE YEr0 pPacCMOTPEHHE OCHOBHBIX
WHCTUTYTOB OpavyHOro IpaBa SIBIAETCS BAXKHBIM MOMEHTOM [IJISi YCTAHOBJICHUS
0COOCHHOCTEI UCTOPUUYECKOTO PAa3BUTHSI HAPOIOB.

B wactHOCTH, Oenbruiickoe OpayHO-CEeMEWHOE MPaBO 3aMMCTBOBAJIO CBOU
OCHOBHBIE 3JIEMEHThl M3 pa3JIMYHBIX EBPONEHCKHX TMPABOBBIX TPATULIUNA U
IpeCcTaBiIsieT coO00 CHHTE3 PUMCKOT0, T€PMAaHCKOT0, COOCTBEHHO OENBIHIICKOTO,
U B 0COOEHHOCTH, (PpAHIy3CKOTO TMpaBa. PaccMOTpeHHe OCHOBHBIX MHCTUTYTOB
OpayHOTO TpaBa BaXHO I W3Y4YEHUsS NPABOBBIX OTHOIICHWH W TEHE3uca
MPABOBBIX YCTAHOBJIEHUN B COBPEMEHHBIX MPABOBBIX CUCTEMAX.

O6o03HaYeHHBIA  KOMIUIEKC BOMPOCOB  MOJATBEPKAAECT aAKTyalbHOCTbD,
MPAKTUYECKYIO 3HAYMMOCTh TEMbI, €€ HAyYHOU pa3padOTKH.

CreneHb Hay4YHOU pa3padOTAHHOCTH.

[Ipu moOAroTOBKE JMCCEPTALMU HCIOIB30BATIUCH TMOJOXKEHUS CMEXHBIX
JUCLMIUIMH. TEOPUM TOCYyJapCTBa W IMpaBa, UCTOPUM TOCYJapcTBa M IpaBa
3apyOeXHBIX CTpaH, IPaXAaHCKOTO MpaBa, CEMEMHOro MpaBa, UMEIOIINX 3HAUYCHUE
JUJIS1 UCCTIEIOBAHUSI HAIIEH TEMBI.

[Ipomeccel, cBsI3aHHBIE C YCTAaHOBJICHHEM W Pa3BUTHEM OpPavyHO-TIPABOBBIX
OTHOLIEHUHN B I1I€JIOM, ObUJIM M OCTAlOTCA B L[EHTPE BHUMAHUSL YUEHBIX-IOPUCTOB.
OpHako BOMPOC MCTOPUU OpayHO-TIPABOBOTO Pa3BUTHUA benbruy A0 HACTOSIIETO
BPEMEHHU B OTEYECTBEHHOM MPABOBOM HAYKE SIBJISAECTCS MPAKTUUECKU HEM3YUECHHbIM.
B OCHOBHOM MNpOBOAWINCH UCCIAEAOBAaHUS TMOJIUTUYECKOW U  COLMAIBHO-

HSKOHOMHYECKOMN HAIIPABICHHOCTH.



B 3apybexHoit ucropuorpaduy pazidyHbIE ACMEKThl MCTOPUH Pa3BUTHS
benbrun wuccnenoBasiich B TMEPEBEACHHBIX HA PYCCKUH  s3BIK  paboTax
JJL. Morties', 6enbruiickoro UCTOpHUKA A. HI/IpCHHaZ.

B orTeyecTBEHHOM Hayke HEKOTOPBIE ACIEKThl MHTEPECYIOIIEW HAC TEMBI
3aTparuBajiu Ttakue ydenele, kak A.M. ApOy3kuH, A.®. breikoBa, 1.C. Kpsuiosa,
C.M. Kosanes, B.W1. Jlapurckuii, F0.1. Jleit6o, C.I'. Jlozunckuii, A.C. Hamazona,
JI.®. HaceipoBa, M.A. Helimapk, 1O.H. ITankos, C.B.Ilantenees, A.B. [1o3HsKO0B,
E.B. Pyounwun, I1.H. CaBunkuii, B.I'. Cupotkus, JI.U. ConoseBa, C.M. TanuH,
1O.B. Topomn, B.E. Yupkus, A.H. UucTo3BOHOB.

PaboThl yKa3aHHBIX aBTOPOB TOCBSILIEHBI MpoOiemMamM  OeIbIMICKOM
roCyapCTBEHHOCTH, BompocaMm  Oenbruiickoro  denaepaivsma, OTIACIbHBIM
MPAaBOBBIM U COLUUAIBHBIM MUHCTUTYTaM. OJHAKO WX LENU W 3aJa4d MCKIIIOYaroT
noipoOHOE U3ydeHue OpavyHO-ceMeHOro npasa beabruu, KOTOpoe YHOMUHAETCS B
KOHTEKCTE COOCTBEHHBIX UCCIIEOBAHUH JIUITb B CAMOM OOIIIeM BH/IE.

benbruiickoe cemenHOe NMpPaBO B MCTOPUYECKOM PA3BUTUU MCCIENYETCS B
TPyJax M3BECTHBIX 3apyOeKHBIX IMBUJIMCTOB, Takux kak @. Jlopan,
. Moubammo, A. DcMeiin, K.T. ne Cmunr, I1. Ypauak, XK.JI. I'a33anura,
K. T'mnmuccen, X. ne nma Mopanabep, P. Ban Kbomerem, II. T'ogmuwr,
P. T'ancxodep, XK. Jleru, P. PoOoii, 1. Xelip6o, X. KacmaH, cOCTaBUBIINX OCHOBY
JUCCEPTALIMOHHOTO UCCIIEA0BaHUS.

OTtevecTBEHHBIX pPa3pabOTOK, MOCBSIIEHHBIX HKCCIEAOBAHUIO MPABOBOTO
perynupoBaHusi OpadHBIX OTHOIICHWH B benbruu, ¢ y4eToM HUCTOpUH €ro
CTAHOBJICHHS U Pa3BUTHS, HE TPOBOJAUIOCH.

N3noxeHHble OOCTOSITENIbCTBA Hapsily C MPaKTUYECKOW MOTPEOHOCTHIO B
peryiMpoBaHUM OpayHbIX OTHOIIEHWH OOYCIOBUIM BBIOOP TEMBI HACTOSILIETO
JUCCEPTALMOHHOTO UCCJIE0BAHUS U HEOOXOAMMOCTh MPOBEAEHUSI BCECTOPOHHETO

U TTIyOOKOT0 U3YUYEHHS TaHHOM MPOOIeMaTHUKH.

L Cm.: Momaeri J1J1. Hcropus Hunepnanmckoi peBOTIONUY U OcHOBaHHe pecnyOnmnku CoeTMHEHHBIX IPOBUHITUN: B
3. CIlb., 1865-1871.

% [Tupenn A. Hunepnanzuckas peBomromms /mox ped. u ¢ Beox. cr. E. A. Kocmunckoro; mep. ¢ ¢pp. ®. A. Koran-
Bbepumreiina. M., 1937.



O0beKTOM  JHMCCEPTALIMOHHOTO  HMCCIIEJOBAaHMUS  SIBISIETCS  IIPABOBOE
peryivpoBaHue OpadHbIX OTHOLIECHHM HA BCEX ATAlax 3BOJIOLUU HA MPOTSKEHUH
BCETO CTaHOBJICHHUSI benbruiickoro rocyiapctea U oOpazoBaHus
CaMOCTOSITENIbHOTO TocyaapcTa B 1831r.

IIpeamerom uccneoBaHUsI BBICTYIAET MPOLIECC CTAHOBIEHUS W Pa3BUTHS
IPaBOBOTO PETYJIMPOBAHUS OpauHbIX OTHOILEHUH B benbruu.

Hear nmanHOW pabOTHI 3aKIIOYAETCSI B HCTOPUKO-TIPABOBOM  aHAIIN3E
MIPaBOBBIX OCHOB PEryJMPOBaHUS OpayHbIX OTHOILIEHUH B benbruu.

JUis MOCTHKEHHUS TMOCTaBJICHHOM LIETM aBTOPOM IOCTABJICHBI CIEIYIOIINE
3a1a4H, OTPa)Kalolle OCHOBHBIE aCMEKThI UCCIEAOBAHMUS:

IPOAHATU3UPOBATh UCTOPUYECKUE MPEANOCHUIKA (GOPMUPOBAHUS OpayHOTO
npasa benbruu moj Bo3aelcTBUEM APYTUX MPABOBBIX CUCTEM;

paccCMOTpeTb OCHOBHbIE (POPMBI OpayHBIX OTHOIICHHM, HW3BECTHBIX
3aKOHOAATENLCTBY benbruy;

BBISIBUTH OCOOEHHOCTH TPAaBOBOM KOHCTPYKUMH Opaka B OTJIWYHE OT
KBa3MOPAaYHBIX COIO30B (3aKOHHOTO COBMECTHOTO NMPOXXUBAHHUS M (PAKTHUECKOTO
COBMECTHOT'O TIPO’KUBAHUS);

MOKa3aTh T'€HE3UC YCJIOBHI, MPABOBBIX MOCIEACTBUN U (PYHKIHMOHAIBHYIO
POJIb 3aKJIIOUEHHS U MPEKPALEHUS PA3IMUHbIX (POPM COBMECTHOTO MPOKUBAHUS B
benprum;

YCTAaHOBUTH creuu@uky (GopM U METOIOB MPABOBOTO PETYIUPOBAHUS
OpauyHbIX OTHOIIEHUH B benbruu;

BBISIBUTH  OCOOEGHHOCTH  OCYILECTBICHHS MPaBOBOIO  PEryIUPOBaHUS
UMYIIECTBEHHBIX TMpaB CYNpPyroB B pa3UyHbIX (GoOpMax COBMECTHOIO
POKUBAHUS.

XpoHoJiornyeckue paMku ucciaegoBaHusi. g Oosiee  1iyOoOKOro
NOHMMaHUA OeIbIUHUCKOro OpauyHOro TmpaBa TMPEACTABIACTCA AaKTyaJbHBIM
pPaccMOTpPEHHE HUCTOPUYECKHX MPEANOCHUIOK €ro pa3BuTus. Onpeneistonmm

MOMCHTOM B HCTOpHUHU 6pa‘IHI>IX HpaBOOTHOI_HCHI/Iﬁ ABIIAOTCA 3KOHOMHUYCCKHEC



yCIOBUSI, W  HUCTOpPUS  pa3BUTUA OpayHOro mpaBa beabrum  CIyXHT
noaTBepxkaeHueM 3Toro. OAHAKO AaHHBIE MTPOLECCHl ObUIM MPEOoNpeaeTeHbI
NPEAIIECTBYIOIMM  HUCTOPUYECKUM  PA3BUTHUEM, JUIMTEIbHBIM  IPOLIECCOM
dbopMupOBaHUA COOCTBEHHO OENBIHICKON TEPPUTOPHUH U TOCYJAPCTBEHHOCTH C
1831 r. B nwuccepramuu gaeTcs XapakTEPUCTHUKA TMPABOBOTO PETYIUPOBAHUS
OpayHOro MpaBa, MMEBILIET0O MECTO B PHUMCKOM, I€épMaHCKOM, KaHOHHUYECKOM,
¢dpaniy3ckoM npase. BeaenctBrue 3Toro Obutd BeIOpaHbl TAKUE XPOHOJIOTUYECKUE
pPaMKH, KOTOpBIE, 110 MHEHHUIO JMCCEPTaHTa, MO3BOJMIA MPOCIEIUTh 3BOJIOLHUIO
OpavHbIX OTHOLIEHUI B UCTOPUUECKOM pa3pes3e U CAeNaTh TEOPETHUECKHUE BHIBOIbBI
00 KX 3HaYEHUU B KU3HU COBPEMEHHOTO o01ecTBa benbruu.

MeToao10rnyecKkasi OCHOBa MCCHAeI0BAHUA. MexXIUMCUUIUTMHAPHBIN
XapakTep TEMbl MOTPeOOBal KOMIUIEKCHOTO TEOPETUKO-METOAOIOTHYECKOTO
noaxonaa K ee uzydenuto. Ilo coeit mpupone nmpobiema Opaka, CEMbU SIBISETCA
MEXIUCUUIUTMHAPHONW W HAXOAMUTCA B LIEHTPE BHUMAHUSA UCTOPUKOB, GUIOCO(OB,
COIMOJIOTOB, neMorpadoB, sTHOrpadoB, mpaBoBeaoB. C menp0 gath Ooliee
MOJIHYIO KapTUHY 3BOJIIOLIMK pa3BUTHS OpayHbIX MPABOOTHOLIEHUHN B benbruu B
HACTOSAILIEH paboTe UCTIOIB3YIOTCS TOCTHKEHHUS BCEX 3TUX HAYUHBIX JUCIUILINH.

TeopeTnko-MeTo0J0THYECKass OCHOBA JTUCCEPTAIIMM CTPOUTCS C YUYETOM
HCTOPUYECKOTO aCleKTa TEMbI, 0OCOOEHHOCTEN €€ TEOPETUUYECKUX U MPAKTUYECKHUX
3aa4 U onupaercs Ha (yHIaMEHTAJIbHBIE TPYAbl OTEYECTBEHHBIX M 3apyOeKHBIX
y4€HBIX B 00JIACTU UCTOPUHU, COLIMOJIOTHH, HUBWIUCTHKU. [lpu uccnenoBanuu
UCTOPUH Pa3BUTHS 3aKOHOJATEIbCTBA, MOCBSIIEHHOTO PEryJIMPOBAHUIO OpadHbIX
oTHoIIeHU! B benbruu, B kauecTBe OCHOBOMOJATAIONIUX MCTIOIb30BATNCH METOIbI
NMO3HAHUS  UCTOPUKO-TIPABOBBIX  SIBIEHUH  —  KOHKPETHO-UCTOPUYECKHUM,
CPaBHUTEIBHO-UCTOPUYECKUM, UCTOPUKO-PETPOCIIEKTUBHBINA. Kpome Toro, aBTop
JUCCEPTAIIMOHHOTO HMCCIEAOBaHUS oOpamajics K OOIIeHAyYHbIM METOJIaM:
CUCTEMHO-CTPYKTYpHOMY, aHallu3y, CpaBHEHHIO. M3 COOCTBEHHO HOPUIMYECKHX
OPUMEHSJIUCh.  CPAaBHUTEIBHO-TIPABOBOM, HCTOPUKO-MPAaBOBOH,  (hopmanbHO-

opuauueckuid  metonbl. Haubosiee 3¢ (deKTUBHBIMU OKa3aluCh pe3yibTaThl



MIPUMEHEHUSI CPAaBHUTEILHO-TIPABOBOTO METO/1a, MIO3BOJIMBIIIETO BHIIBUTH OOITUE U
OTJIMYUTENbHBIC YEPThI OpayHOTO 3aKOHOJATENhCTBA benbrum  pasnuyHbIX
MIepUOJIOB.

Teopernueckyro 0CHOBY MCCJIEIOBAHNUS COCTABUIIN TPY/Ibl OTEYECTBEHHBIX
W 3apyOeXHBIX  Yy4YEHBIX, 3aTpardBalollue  pa3sHOOOpa3Hble  aCHEKThI
paccMaTpuBaeMol MPOOJIEMbI, a TaKXKe Hay4YHble TPYAbl MO OOIIEH Teopuu
rocyJapcTBa ¥ mpaBa, uCTopuu, GustocoPpuu, COMUOIOTHH.

JluccepTaHT HCHOJIB30BAaJl TEOPETUYECKHE TIOJIOKEHHUs PabOT TaKux
aBTopoB, kak . Becrepmapk, JI. Mopran, I'. Mnsu, 3. T'upnenc, XK.I'yau,
®. DHrenabc, a TakKe WX BBIBOJbI OTHOCHUTEJIBHO MpOOJIeM ceMbd W Opaka Ha
Pa3IMYHBIX JTamax pa3BUTHUS.

FOpunnyeckne acmekTel OpavyHO-CEMEMHOTO IpaBa JOCTATOYHO IIHMPOKO
OCBEIIAIOTCS B pab0oTax OTEUYECTBEHHBIX CIICIMAIMCTOB KaK JOPEBOJIFOIMOHHOIO
nepuona: A.I'. T'otix6apra, U.A. 3aroposckoro, JI.1. Metiepa, U.I'. Opmanckoro,
C.B. Ilaxmana, K.II. Ilo6emonocneBa, A.B.I[lo3uskoma, M.A. Ilokposckoro,
['.®. IllepmieneBuya, Tak U1 coBpeMeHHbIX: M.B. AHTOKONBCKOM, A.M. benskoBoii,
EM. Bopoxeiikuna, O.A. [lioxesa, O.C. HWodde, O.F0. Kocosoii,
I''K. Marseea, E.JI. Hessromgunoii, A.M. HeuaeBoii, H.B. Opnosoii,
JI.M. ITueaunanesoi, B.A. Pacennena, FO.M. @eTroxuna.

OnpeneneHHblil BKIaJ B pa3paObOTKy MpoOJeM CPaBHUTEIBHOTO OpadHO-
ceMeitHoro mpaBa BHecina O.A. Xa3oBa, HCClI€IOBaBIas CEMEMHOE MPaBO CTPaH
3amagHoit EBponmS, BBISIBUBIILIAsE OCHOBHBIE HCTOPUKO-TIPABOBBIE 3aKOHOMEPHOCTH
pa3BUTHUS UHCTUTYTa Opaxa.

B ocHOBy wuccienoBaHus TOJIOKEHBI PAOOTHI W3BECTHBIX OEIBIHMHCKHX
YY4EeHBIX B 00JacTH OENBruiCKOr0 CEeMEWHOTo mpaBa, Takux Kak: E. Miroiic,
. Xeiip6o, U.X. Jlenn€, A.X. Banruzen, ®@. CBeHHeH, 1. I'epno, II. Cenes,
A. XeiiBapr, I'. bareman, X. ge Ilare, JI. [Tupe, X. Bunnekenc, A. KmroiickeHc,

XK. IMayance, 1. Ban I'pronnentex, X. Kacman, A. Bepoexke, B. [Tuatenc, B. Jlensa,

3 CM.: Xazoea O.4. Bpak u pa3Boj B GypiKya3sHOM CeMeilHOM IpaBe (CpaBHHTEILHO-IPaBoBoif aHamm3). M., 1988.



®. Puro, XK. Ban Xayrre. [llupokoMy Kpyry 4HTATEN0 OHU MAJIOJOCTYIHBI, TaK
KaK M3/IaHbl TOJIBKO Ha HUACPIAHIACKOM SI3BIKE.

HopmaTuBHo-npaBoBass M J>MnuMpuuyeckasi 0a3za. PabGora Han
JUCCepTaIel TPOBOAMIACHK HAa OCHOBE HM3yYEHUS OOIIMPHOTO HOPMATHBHO-
IPABOBOT'O MaTepuana;

MEXIyHapoaHbIX akToB (BceoOmas aexnapanus npas deiaoBeka OOH ot 10
nexabps 1948 r., EBpomelickasi KOHBEHIMsI MO TpaBaM 4YeloBeKa OT 4 HOAOpA
1950r., MexayHapoaHbIA TAKT O TPAKIAHCKUX M IMOJUTUYECKUX IMpaBax oT 16
nexadbps 1966r., Kousenmus o npaBax pedenka ot 20 Hostops 1989r.);

aKThl HAIIMOHAJIBLHOTO 3aKoHoJaTenbcTBa benbrum ([paxkmaHckuili KoJekc
bensrun (Het Belgische Burgerlik Wetboek)['paxgancko-tmporieccyanbHblii
xonekc bensrum 196771. (Het Belgische Gerechtelijk Wetboek 196Y)omoBHbrii
koaekc bemerun 1867 r. (Het Belgische Strafwetboek 1867Koncturynus
benerum 1831r. (C m3menenusimu Ha 1994r1.) (Het Belgische Grondwet 1831),
®pany3ckuii rpaxnanckuii kogekc 1804r. (Code Civil).

cyneOHoi mpakTuku cyaoB bensruu: Kaccammonnoro cyaa (Hof van
Cassatie), Apoutpaxuoro cyaa (Arbitragehof), nokanenbix cynos (rechtbanken).

HeobOxoqumMo OTMETHTH, YTO OOJNBIIMHCTBO W3 YKa3aHHBIX HMCTOYHUKOB,
BIIEPBBIC BBOJAATCA B HAy4YHBIM OOOpPOT, YTO OOYCIOBHJIO HEOOXOIUMOCTH
MPUBJICUCHHS 3HAYUTEIIPHOTO KOJMYECTBA MyOMUKAIii Ha HHOCTPAHHBIX SI3BIKAX,
B YAaCTHOCTH Ha HHJAEPIAHICKOM, (PpaHI[y3CKOM, aHTJIMHCKOM, COCTaBUBIIHMX
OCHOBY JTUCCEPTALMOHHOTO UCCIIETOBAHMS.

HayuyHasi HOBU3HA paGoThI COCTOUT B CIIEAYIOIIEM:

BIIEPBBIC TIPOBEACHO KOMIUIEKCHOE HMCTOPUKO-TIPABOBOE HCCIIETOBaHNE
CTAHOBJICHUS U Pa3BUTHUS OpavyHbIX OTHOIICHHH B benbrum;

MpOoaHaIM3UPOBAHBl OCHOBHBIE TEHICHIIMU TpaHchopMmammuu OeTbruiicKOro
OpayHOTO  3aKOHOJATENhCTBA, TOJIBEPKEHHOTO  BIUSHUIO  HCTOPUUYECKHX,

YKOHOMUYECKHUX, PEIMTUO3HO-HPABCTBEHHBIX U MPABOBBIX (DAKTOPOB;
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CHUCTEeMAaTU3HPOBAaHbl OCOOCHHOCTH TPABOBOTO PEryJIMpPOBaHUS OpadHbIX
oTHOIIeHUH B benbrum;

YCTaHOBIICHO, 4TO Oesbruickoe OpauHoe 3aKOHOJIATEIbCTBO
HBOJIIOLIMOHUPOBAJIO B PycCIie OOIEIUBUIM3AIIMIOHHOTO PAa3BUTHS;

BIIEPBbIE MPOBEACH IEIOCTHBIN U 0000IIAOIMNA aHAIU3 YCIIOBUM, (GOpM U
MOCJIE/ICTBUM 3aKIIOYEHUs] M TMpeKpauieHusi Opaka, 3aKOHHOTO COBMECTHOIO
NPOXKUBaHUS U (PAKTUIECKOTO COBMECTHOTO MPOXKUBAHUSI B HUCTOPHUKO-IIPABOBOM
acrneKkTe pa3BUTHs beabruiickoro rocyapcrna;

MOKa3aH BO3paCTAIOIINKA HHTEpeC K KBa3MOpayHbIM (hOpMaM COBMECTHOTO
MPOKUBAHMUSL.

Hayynas ~ HOBM3Ha  JAaHHOIO  JMCCEPTAMOHHOTO  HUCCJEIOBAHMUS
OCHOBBIBAETCSI Ha BBEJCHUH B 000POT HOBBIX MPABOBBIX UCTOUYHUKOB, MOJIOKEHUH,
HE TMepEBENICHHbIX pa0OT HWHOCTPAHHBIX aBTOPOB, HOBOIO TMPaBOBOTO U
JOKYMEHTaJIbHOTO MaTepHala Ha HHIEPJIAHICKOM S3bIKE, MaJOM3BECTHOTO
poccuiickoit uctopuorpaduu.

OcHOBHBIE NOJI0KeHHMs, BbBIHOCHMMbIe HAa 3alIUTy, 3aKIIOYalOTCS B
CIIETYIOIIEM:

1. PaccmatpuBasi mpaBOBYHO OCHOBY OpayHBIX OTHOIICHHM, HEOOXOIMMO
OTMETHUTH, UTO benbrus Kak caMoCTOSATEIbHOE rOCYIapCTBO UMEET CPABHUTEIHHO
HEOOJIBIITYI0 UCTOPHUIO, OHO OBLTI0 00pa3oBaHo B 1831r. CTaHOBICHUE U IBOFOIHUS
OpayHOro MpaBa MPOMCXOAWJIA TOJ BIUSHUEM TeX O0O0blYaeB, TPAIAULUNA U
MIPABOBBIX CHCTEM, KOTOPBIE B Pa3HbIE HCTOPUUECKUE TIEPUOABI PACTIPOCTPAHSIIUCH
Ha JaHHOW TEPPUTOPHUH, B CBSI3U C YEM, B UCTOPUHU Pa3BUTUS OpayHOro mpaBa
benbruu BBIIENSAIOTCS CHAEAYIOIIME MEPUOMbI. PUMCKUN TEpUOi,, TepMaHCKUN
nepuon (500 — 110Qr. H.3.), CpeAHEBEKOBEIN TIepro] U niepuo HoBoro BpemeHH
(X1l BB. — 1789r.), peBomornuonnsiii nepuoa (1791 — 1804rr.) u mnepuon
Hogetitiero Bpemenn (HaumHass ¢ npuHATHS DpaHITy3CKOTO T'PaKTAHCKOTO

konekca 1804r.).



11

2. C yueroM  aHamM3a  HBOJIOLUOHHUPYIOMIETO  OEIBrUIICKOro
3aKOHO/IaTEIbCTBA JUCCEPTAHTOM IpeAiaraeTcs Cieayollee onpeaeneHue Opaka:
Opak — 10OpPOBOJIbHBIH M PABHONPABHBIA COKO3 JABYX JHIl (Cympyros),
MOPOXKTAIOIINN JJIT HUX B3aWMHBIE JIMYHBIC W WMYIISCTBEHHBIE IIpaBa U
o0si3arHOCTH. [10 CBOEH TIpaBOBO# MpuUpoAe Opak SBISETCS JOTOBOPHBIM COIO30M,
MIOCKOJIbKY OCHOBBIBA€TCS Ha B3aUMHOM BOJICBOM COTVIACHM W TOJJICKHT
00s13aTeNbHOM rOCYAAPCTBEHHOM PETUCTPALIUU.

3. OCHOBHBIMH YCJIOBHSIMH 3aKJIFOUeHHsS Opaka B benbrum Ha mpoTsHKEHUH
BCEr0 MCCIIEyeMOro Mepruoja SBISUIMCH. MOHOTaMUs, B3aMMHOE J10OpOBOJIBHOE
corjacMe JIMIl Ha 3aKioueHue Opaka, JTOCTIKEHHE OpayHOro BO3pacTa,
OTCYTCTBHE OJIM3KOIO POJCTBA, COOJIOJIeHHE TpeboBaHus ero (opManbHOU
perucTpaIuu.

4. 3HaunTeNbHbIC N3MEHEHUS 3aKOHOAATEILHOTO PETYINPOBAHUS B3aUMHBIX
mpaB ¥ 00S3aHHOCTEH CYNpyroB B Opake MPOW3OILIN BCIACACTBUE MPHUHITHS TPEX
OCHOBHBIX 3aKOHOB: 3akoHa oT 14 mrons 1976r.%, KOTOPBIH, B CBOIO O4Yepeib, ObLT
npuHsT 61arogaps 3akonaM ot 20 mroist 1932r.° u ot 30 anpenst 1958r.°.

5. MHcropuko-npaBoBoil aHanm3 Opakopa3BOAHOTO TmpaBa B benbrum
TI03BOJIAET BBIJCIIUTH CISAYIONINE OCHOBHBIE ()OPMBI TIPEKpaIeHUs Opaka: pa3Bo.l
0 B3aMMHOMY COTJIaCHIO M Pa3BOJ BCJEICTBHE HEMOMPABUMOTO PacCTPOMCTBA
Opaka. Ilpm mepBoii ¢opme pa3Bojga HE CYIMIECTBYET perIaMEHTHPOBAHHON
HEOOXOJMMOCTH B TPEAOCTAaBICHUM OCHOBAaHWMA [IJII PACTOpXKEHUS Opaka.
EnnHCTBEHHBIM yCIOBHEM Pa3Boja MO B3aUMHOMY COTJIACHIO BO BCE MEPUOIBI €TO
pa3BUTHS  SBIBSUIOCH JIOCTHKEHUE TPEABAPUTENIBHBIX  JUYHO-TIPABOBOTO W

HMYIICCTBCHHO-IIPABOBOTI'O COTJIAIIICHUI.

* 3akon ot 14 mronst 19767, KacAOIMIACS B3aHMHBIX npaB U O0SI3aHHOCTEH CYIPYrOoB U PEKUMOB CYIPYKECKOH
coocteennoctu (Wet van 14 juli 1976 betreffende de wederzijdsehten en verplichtingen van echtgenoten en de
huwelijksvermogensstelsels) // Belgisch Staatsll@76. 18 septemb&ecs u nanee — nepeBo aBropa.

® 3akon ot 20 mromst 1932r., msmensiommii ['maBy VI, Turyn V Kuuru | TK: B3auMeble mpaBa 1 006S3aHHOCTH
cynpyros (Wet van 20 juli 1932 tot wijzijging van hoofdsti, titel V van boek | van het Burgerlijk WetboeRe
wederzijdsche rechten en plichten van de echtgap6t8elgische Staatsblad. 1932. 12 augustus.

® 3akon or 30 anpenst 1958r., Kacaromuiics B3anMHBIX IpaB u oOs3anHOCTel cympyros (Wet van 30 april 1958
betreffende de wederzijdse rechten en plichtendeaechtgenoten) // Belgisch Staatsblad. 19584i0 m
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6. Pa3Bom BciencTBHEe HEMONMPABUMOTO pPacCTpoOiicTBA Kak  ¢opma
IMpeKpamieHnss Opaka »JBOJIOIMOHUPOBATT W3 psifga APYTUX HCTOPUYECKU
ciokuBIIMXCS B benbrum ¢popm (pa3Boj Ha OCHOBAHUM OIPEICICHHBIX MPUYUH,
pa3BoOJ] HA OCHOBaHHMH (PAaKTUUYECKOTO pacCTaBaHus 00Jiee IBYX JIET, “OTIIYYCHHUE OT
cToina u Joxa»). HeoOXoquMbIM OCHOBaHMEM JaHHOW (OpPMBI pa3Boja Ha
INPOTSHKEHUHU BCEro MCCIEAYyEeMOro MEpPHoJa SBISUIOCH HAMYUE KPUTEPHUS BUHBI
OJTHOTO U3 CYIIPYTOB.

/. Hapsgy ¢ 3aKOHHBIMH OpayHbIMM OTHOIICHUSIMHU O€NbrUICKUN
3aKOHOJATeIh JIOMYCKAaeT 3aKOHHOE CcOoBMecTHoe mpoxuBanue (wettelijke
samenwoningkak WHCTUTYIHAIM3UPOBAHHYIO ()OPMY COBMECTHOTO MPOKUBAHMUS.
Hecmotps Ha TOT dhakT, yto 3akoHoM oT 23 HOs0pss 1998r. 0 BBeIGHUM JAaHHOTO
WHCTUTYTa OBUIA TIPEIOCTABIIEHBI MHOTOUMCIICHHBIC MPaBa U COIMAIBHBIC JIbTOTHI
3aperuCTPUPOBAHHBIM MapTHEpaM, OEbrUIICKU 3aKOHOAATENb HE YPaBHsI Opak ¢
3aKOHHBIM COBMECTHBIM IIPOKHBAHUEM .

8. benpruiickum OpadHO-CEMEWHBIM 3aKOHOJATEIHCTBOM IS JIWII,
cocrosmmx B (pakTrueckom coBMmectHoMm mpoxuBanuu (feitelijke samenwoning),
MPETYyCMOTPEHA BO3MOXKHOCTh 3aKJIIOUCHHSI JIOTOBOPA, PETYIHPYIOMIETO WX
UMYIIIECTBEHHO-TIPABOBbIE OTHOUICHUS. [TpaBoBoe peryaupoBaHue
UMYIIIECTBEHHBIX AaCMEKTOB (PAKTUYECKOTO0 COXKUTEIbCTBA MPOUCXOAUT TIO
npaBuiiaM OENbIHICKOTO 00IEro rpa)k/1aHCKOr0 3aKOHOIaTEIbCTBA.

Teopernyeckasi U MPAKTU4YECKAsA 3HAYMMOCTb UCCJIEIOBAHMSA.

Teopetnuecknii Marepuall M BbIBOJBI, COJEpKAIMECS B HACTOSLIEM
JUCCEPTAIIMOHHOM HCCJICIOBAHNN, MOTYT OBITH HCIIOJB30BaHbI B MPETIOIaBaHUH
COOTBETCTBYIOIIMX Pa3JejOB KypCOB MUCTOPUM TOCYJAapCTBa U MpaBa 3apyO0eixHbIX
CTpaH, TPAXKIAHCKOTO M CEMEWHOro IMpaBa, MEXIYHAPOJHOTO YAaCTHOTO TpaBa, a
TaKXKe JUIsl pa3pabOTKU CHEIUalIbHBIX KYpCOB CEMEMHOro IpaBa 3apyOesKHbIX

CTpaH. I[Tomumo 9TOro, OTACJIBHBLIC CIro IIOJOKCHUA MOI'YT OBITh IMPUHATBI BO

" 3akon o 23 Hosi6pst 1998r. 0 BBEICHNN 3aKOHHOTO COBMecTHOTO mposkuanus (Wet van 23 november 1998 tot
invoering van de wettelijke samenwoning) // BelgiStaatsblad. 1999. 12 januari.
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BHUMaHUE npu COBEPIIICHCTBOBAHUH OTEUYECTBEHHOTO CEeMEIHOro
3aKOHO/IaTEJIbCTBA.

Anpobanusi pe3yJbTaToB HcciaenoBanus. JluccepranmonHas pabota
BEHITIOJIHEHA U 00CYKJeHa Ha Kadeape uctopuu rocyaapersa u npasa ['OY BIIO
«CapaToBcKasi TOCyJapCTBeHHas akajemMusi npaBa». OCHOBHBIE TEOPETHUYECKUE
MIOJIO’)KEHUSI W BBIBOJBI OBUIM M3JI0KEHBI B OIYOJIMKOBAHHBIX CTaThsX aBTOpa, a
TaKk)Ke HalUTM OTPaKECHHE B JIOKJIAJaX Ha HAYYHO-TIPAKTUYECKUX KOH(EpEeHIHSIX:
«lOpuauyeckas Hayka W IpaBONpUMEHEHHE» B pamkax IlepBbix CapaTOBCKHX
npaBoBbIX uyTeHHi (r. CaparoB, uroHb 2008r.), «15metr Koncturyuu Poccuiickoit
deneparmn» (r. CapatoB, oktsi0pp 2008 r.), «Opuawueckas Hayka u
NpaBONIPUMEHEHHE» B paMkax Btopeix CapaTOBCKMX MPaBOBBIX YTCHHUU
(r. Caparos, maii 2009r.).

CTpykTypa auccepramuu oOyclIOBJICHA JIOTUKON HccienoBanus. Pabora coctout
W3 BBEIEHHUSA, TPEX TJaB, BKIIOYAIONMX CeMb maparpadoB, 3aKIIOUYCHUS,

OoubarorpaduyecKoro CrucKa UCIoJIb30BAHHOM JIMTEPATYPHI U HCTOUHUKOB.

OCHOBHOE COIEP KXAHUE PABOTbI

Bo BBemeHuM OOOCHOBBIBAlOTCS BBIOOp TEMbI, €€ aKTyaJbHOCTb,
BBISIBJISIETCSL CTENEHb €€ Pa3pabOTaHHOCTH; OMPEACNSAIOTCA OOBEKT M IMpEIMET,
HeaM W 3aJa4d, METOAOJIOTHYECKAass OCHOBA HCCIEAOBAaHUSA, IPHUBOJIUTCA
UCTOYHUKOBas ©0a3a; pacKpbIBalOTCS HaydHas HOBU3HA U MpaKTUYECKas
3HaYUMOCTh;  (DOPMYJHMPYIOTCS ~ OCHOBHBIE  TEOPETHUYECKHE  IOJIOKECHHUS,
BBIHOCHMBIE Ha 3aILUTY.

I'naBa mepBas «[IpaBoBoe peryianpoBaHue 3akioueHus: Opaka B benbrum»
BKJIFOUAET TpH naparpada.

B mepsom mnaparpage «bpak: MoHSATHE, OCHOBHOE COJEPKAHHUE» ABTOP

paccMmarpuBaeT mousatue «opak» (huwelijk).
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Ha npotsxkenun sBonmtonnu benbruiickoro rocyaapctsa HA OJIHA ITPaBOBas
OpraHu3anusi HE TMOABEPTiach  BIMSHUIO WM3MCHSIONINXCS 3KOHOMHYECKHX,
COIIMAJIbHBIX, TIOJUTUYECKUX, PEJIUTHO3HBIX M MOpalbHBIX (PAKTOPOB, Kak
WHCTUTYT Opaka. Bce 3Tu ¢akTopsl ompenensyii COBOKYMHOCTh OMPEIEIECHHBIX
npaB U 00A3aHHOCTEH UYJIEHOB CEMbH, KOTOPbIE MEHSUIUCh C TEUEHUEM BPEMEHU U
HAXOJIUITUCh B npsIMOi 3aBUCUMOCTH oT TEPPUTOPHUATHHON
BHYTPHUTOCYIapPCTBEHHON MTPUHAIICKHOCTH.

B wucropuorpaguu mpuUHATO BBIAEIATH CJEAYIOIIME OCHOBHBIE MEPHOIBI
CTAHOBJICHUSI MHCTUTYTa Opaka, MOJIOKHUBIINE OCHOBY (DOPMHPOBAHUS OpPavHOTO
npaBa benprum: pumckuii nepuoj, repmanckuii nepuon (500 — 1100rr. H.3.),
cpenHeBekoBbiii nepuoa u nepuon Hosoro Bpemenn (XII BB. — mo 1789 r.),
peBomonnonHbd mepuon (1791 — 1804rr.) m mepwon Hogelimero BpemeHH
(naumnast ¢ npunsaTHS Ppaniy3ckoro ['paxxaanckoro kogaekca 1804r.).

benbruiickoe OpadyHOe 3aKOHOMATEILCTBO HE JAET OMpEIeeHHs Opaxa.
['paxxnaHCKUIl KOJEKC PEeTJaMEHTUPYET JIUIIh yCIOBUS BCTYIUICHUS B Opak U €ro
IpeKpalieHre, B3auMHbIe TIpaBa U 00S3aHHOCTU B OTHOILICHUHM JIMIIA U UMYIIECTBA
CYNPYTOB, SBISIONMECS OOS3aTEIBPHBIMU, BBITEKAIONME W3 (DaKTa 3aKITIOYCHUS
Opaka, U Kacaroluecss Kak JUYHO-TIPaBOBBIX, TaK U HMYIIECTBEHHO-TIPABOBBIX
MIOCJICACTBUM.

AHanu3  IOpUAMYECKUX  KOHIENMIMid u  Oe’dbruicKoro  OpayHOro
3aKOHOJIaTEIhCTBA MMO3BOJIUI ABTOPY ONPEIEIUTh Opak Kak MHCTUTYT, U3 KOTOPOTO
BBITEKAIOT MpaBa U 00A3aHHOCTH, ONPEACIISIONINE TPABOBOE MOJIOKEHHUE CYIIPYTOB
KaK BO B3aUMHBIX OTHOIICHUSX, TAaK U B OTHOIICHUH TPETHUX JIHII.

benbruiickoe OpayHoe mnpaBo (HOPMUPOBATIOCH TMOJ  BO3JECHCTBUEM
PUMCKOT0, T€pPMaHCKOTr0, KAHOHMYECKOTro M (paHIly3CKOro IMpaBa, OAHAKO B HEM
€CTh TakXke U COOCTBEHHO OENbIMiiCKHE 3JIEMEHThl, OCHOBAHHbIE Ha crenuduke
HEOOJBIIIOTO  TOCymapcTBa. JIUCCEpTaHT  BBIABISIET  XapaKTEPHBIE  YEPTHI
Oenbrutickon paBOBOM CUCTEMBL: Opak MPEJCTABIIACT coboit

WHCTUTYIIMOHAJIM3UPOBAHHYI0O (QOpPMY COXHTENbCTBA; (OPMY COBMECTHOIO
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IPOKMBAHMS, OCHOBAHHYIO Ha YYBCTBEHHO-CEKCYaJIbHOM BJIEYEHUU, BCIIEJICTBUE
Yero JAHHBIM HWHCTUTYT SIBISETCA 3aKpbITBIM il OJU3KUX  KPOBHBIX
POJICTBEHHUKOB; ()OpMa COBMECTHOT'O MPOYKUBAHUS JIBYX JIMI], II0JIpa3yMeBaromiasi
MOHOTaMHbIE OTHOLIECHHS; OPTaHU3alMsl, CO3/ar0IIasl OPUIUUECKUE CBA3H MEXKIY
Cylpyramu, KOTOpbIE, B CBOK O4YEpeIb, CBA3aHbl B3aUMHBIMH IIpaBaMH H
0053aHHOCTSIMU U CO3JIaHHEM COOOIIECTBA, UMCIOIIMM JUTHTENLHBIN XapakTep (CT.
146 'K benbrum); mpaBoBasi OpraHu3ainusi, IPOJI0JDKUTEIbHAS 10 BpEMEHH (XOTs
Opak, HauMHas yxe ¢ PpaHiy3ckoil peBoaonuu U OpaHIy3CKOT0 IpakJaHCKOTO
konekca 1804r., He sBIIsIeTCS OKXU3HEHHBIM COI030M); JOTOBOpPHAs OpraHU3aIlus,
TO €CTh Opak 3aKJouYaeTcss Ha OCHOBE COTJIAICHUS MEXIy cymnpyramu (Opak B
benbrun npusHaercs (opMalbHBIM JOTOBOPOM U 3aKJIIOYAETCs JIMIIb 4Yepes
COOJTIO/IEHNE 3aKOHOIATENILHO OTPEACTICHHOM MPOIEAYPhI PETUCTPAIUH).

B coneprkarenpHOM acleKTe aBTOP BBIACISIET TPU HAIPABJICHHS B 3BOJIIOLMU
UHCTHUTYTa Opaxa.

Bo—1iepBbIX, B3aMMHBIE OTHOILIEHHS CYNPYroB 3BOJIIOLHUOHUPOBAINA U3
BEPTUKAJIIBHOM HEPAPXUUYECKOW CBA3M MEXKIAY MYKUYAHOM M KCHIIUHOW,
3aHMMAaBUIEH TMOJYMHEHHOE TMOJOXKEHHWE, B TOPU3OHTAIBHBIE CBA3M MEXKIY
PABHOMPABHEIMU CYIpyraMu’. BIacTh My)K4MHBI Haj JKCHIIMHOH B Opake Obina
CBA3aHa C MaTepUaJIbHONW OPraHMU3alMEdl COBMECTHOTO IIPOKUBAHMS CYIPYTrOB U
BEJCHUS  XO34WCTBA. OJKOHOMHYECKOE  pa3BUTHE  OOIIecTBa  MPHUHECIIO
UJIE0JIOrMUECKYI0 3BOMIOIMI0. [IpaBoBoe paBEeHCTBO B Opake MexAy Cynpyramu
NOJIYYHJIO JTAJIbHEWIEe pa3BUTHE B TPEX OCHOBHBIX 3aKOHAX: 3aKoHE OT 14 urons

19767.°, KOTOpBIi, B CBOIO OYEpeIb, ObIT IPHHAT B MPOAOKEHHE 3aKOHOB 0T 20

nronst 1932r.° i or 30anpens 1958r.

® C npunsitrem 3axona ot 13 despans 2003r. (Wet van 13 februari 2003 tot openstelling vanthavelijk voor
personen van hetzelfde geslacht en tot wijziginge@n aantal bepalingen van het Burgerlijk Wetbaelgioe
HOJIOXKEHHE PACIIPOCTPAHMIOCHh U Ha onHonobie Opaku (ct. 1434.1 'K Bensrun) // Belgisch Staatsblad. 2003. 28
oktober.

® 3akon ot 14 mronst 1976T., Kacarowuiicss B3AMMHEIX [PaB W 0OA3aHHOCTE CYPYTOB H PEKUMOB CYIPYKECKOIT
coocreennoctu (Wet van 14 juli 1976 betreffende de wederzijdsehten en verplichtingen van echtgenoten en de
huwelijksvermogensstelsels) // Belgisch Staatst876. 18 september.

19 3akon or 20 mromst 1932r., m3menstoumit Tnasy VI, Turyn V Kaurn | TK: B3auMebie npaBa i 0GsS3aHHOCTH
cynpyros (Wet van 20 juli 1932 tot wijzijging van hoofdsti, titel V van boek | van het Burgerlijk WetboeRe
wederzijdsche rechten en plichten van de echtgap6t8elgische Staatsblad. 1932. 12 augustus.



16

Bo-BTOpBIX,  SBOJIONMOHUPOBAI  WHCTUTYT  MPOWCXOXKIACHHS  JIETEH,
BCJIEICTBUE YE€ro OH ObUI BbIAENEH W3 HHCTUTyTa Opaka. JJo 1987 r. tombko
MIPOUCXOXKICHNE B Opake CUMTAIOCh 3aKOHHBIM WJIM TOJHOLEHHBIM. 3akoH oT 31
maptra 1987 r. o mpoucxoxaenun (Afstammingswet)npuHnunuaasHo pa3Besl B
pa3HbIe CTOPOHBI MIOHSTHS CIPOUCXOXKICHUE» U «OpaK»'~.

Yka3aHHbIE TCHIICHIIUU 3BOJIONMK Opaka MPHUBEIHA K TOMY, YTO OH IepecTal
OBITh BEPTUKATHHBIM MHCTUTYTOM, OCHOBAaHHBIM Ha (DYHKITUU MPOIODKEHHS POJIa,
a cTajl TOPU3OHTAIBHBIM HMHCTHTYTOM, B KOTOPOM Ha TMEPBOE€ MECTO BBIILIN
JyXOBHBIE W TPABOBBIE OTHOIIEHUS MEXIy cymnpyramu. Ilociemnux Ooinee He
00pa3yroT CBOETO pojia IBYSAMHCTBA, a BBICTYMAIOT KaK JBE MHIUBUIYaTHbHOCTH C
B3aMMHBIMU TIpaBaMH M OOS3aHHOCTSAMH, YTO CIY)XHT SIPKUM TPUMEPOM
WHUBUTyaJIA3aI[uU B OCIIbIUHCKOM CEMEHOM ITpaBe.

B-Tpetbux, yMeHbIIaromeecss coiepxaTelbHOEe 3HAUYCHHE Opaka, 1Mo CYTH,
MOBJIMSJI0O W HA €ro PAaCTOPXKEHHE, KOTOPOE BCIEIACTBUE O3TOTO YIPOIIACTCH.
benbruiickoe ~ Opakopa3BOJAHOE  TPaBO  pa3BUBACTCI B  HAMPaBICHUU
CHCTEMATHYECKOTO  CMSTYCHHS JAHHOW MpPOLEAyphl -, HYTO  CBSI3AHO  C
YMEHBIIICHUEM HHTEepeca K OpaKy W 3aBHCHUMOCTH OT ero Hamwuws. [IpudwmHoi
ATOMY TMOCIY)XHJIO W3MEHEHHE JKOHOMHUYECKOW CHUTyalliu. BBUAY OOpETCHHUS
KCHIIMHAMHA  SKOHOMHMYECKOM  HE3aBUCHMOCTH, OTHajla  HeoOXOIuMOCTh
3aKJTFOYCHUS Opaka, SBIISIFOIIETOCS TApaHTUEH COIUATbHOU CTa0OMIIBHOCTH.

JlaHHAsT SBONIOIMS TIOApa3yMeBaeT, BO-TIEPBBIX, YTO Opak Kak WHCTHUTYT
TEepsieT CBOE 3HaueHWe, W Oenpruiickoe OpayHOe TPaBO CTAHOBHUTCS OoJiee
HEUTPAJIBHBIM B OTHOIICHUSX; BO-BTOPBIX, IPABOBBIE TMPEANHCAHUS BCE B
MEHBIICH CTENeHH HOCAT crnenuduyHo OpayHbldi XapakTep, TO ecTh Opak
ypaBHUBACTCS C JAPYTMMH COOOIIECTBAMU WJIA OTHOIICHHWSIMHU, TaKUMH Kak,

HarpuMcEp, 3aKOHHOC COBMECTHOC IIPOKHUBAHHUC.

11 3akon or 30 anpenst 1958r., kacarowuiicss B3aMMHBIX TIpaB i os3anHOCTel cympyros (Wet van 30 april 1958
betreffende de wederzijdse rechten en plichtendeaechtgenoten) // Belgisch Staatsblad. 19584i0 m

123akon or 31mapra 1987t. o npoucxoxnenunn (Wet van 31 maart 1987 tot wijziging van een admpalingen
betreffende de afstamming) // Belgische Staatsldlag87. 27 mei.

13 3akon or 27 anpens  2007r. 0 pasBoxe, BeTymuBIIMiA B crty ¢ 1 centsops 2007r. (Wet van 27 april 2007
betreffende de hervorming van de echtscheidingglgische Staatsblad. 2007. 7 juni.
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Bo BTOpom mnaparpadge «YcrnoBus M TOPAIOK 3aK/IIOYeHUs Opaka»
aHAJIM3UPYIOTCS yCTIOBUS U (OPMBI 3aK/IIOUeHUsT Opaka B HX HCTOPHUYECKOM
pa3BUTHH.

BcenenctBue Toro, uro Opak sBiseTcs 0O0S3aT€IbCTBOM KaK B JIMYHO-
IpaBOBOM, Tak M B HMYIIECTBEHHO-IIPABOBOM 00JacTH, €ro 3akiIOYeHHe
HpernoiaraeT CoOMI0eHUe ONpeeNIeHHbIX YCIOBUHM, YCTAaHOBJICHHBIX 3aKOHOM.
Tonpko B 3TOM ciydyae Opak TNPU3HAETCS ACWCTBUTEIBHBIM; HECOOIIOJCHHE
YCIOBUH MPHUBOAUT K TOMY, 4TO (aKTUUYEeCKHe OpayHble OTHOUICHUS MEXIY
JUIAMH HE TMOPOXKIAI0T IOPUIWYECKUX MOCIEACTBHM WIM 32 HUMH TPHU3HACTCS
OTpaHUYEHHOE MTPABOBOE JIeHCTBUE.

Ha ocHOBe HCTOPUKO-TIPABOBOTO aHAIW3a JAUCCEPTAHTOM BBLACISIOTCS
OCHOBHbBIE YCJIOBUS U (OopMbI 3aKkitoueHus Opaka B bensrun. B cooTBeTcTBHE CO
ct. 143-164TK benbruu Opak CTPOro perjiaMeHTUPOBAaH B 3aKOHOATEILCTBE.
VYcnoBus ero 3aKiIIOUYEeHUs BBHITEKAIOT U3 PA3TUYHBIX (PU3UUYECKHUX, IOPUANUYECKUX,
HPABCTBEHHBIX, STUYECKUX U PEIUTHO3HBIX TPpUYUH. OTCYTCTBUE YCIOBHM CITYKUT
IPEMSATCTBUEM JIs1 BCTYIUIEHUS B Opak.

ABTOp paccMaTpuBaeT TEHE3HC OpayHbIX MPABOOTHOUIEHWH U B
COOTBETCTBUU C OCJIBIMICKUM OpayHbIM MPABOM BBIJIENAET CIEAYIOIINE YCIOBHUS:
JIOCTH)KEHUE  OIpeNelIeHHOro  OpayHoro  BO3pacTa, B3aMMHOE  COTJIACHE
Opadyroumxcs, COrjaceé CEeMbH, OTCYTCTBHE OJIM3KOTO POJACTBA U CBOMWCTBA,
MOHOTaMusl, COOJII0IeHNE BEPHOCTH.

OTmeuaeTcss HEMpPEpPHIBHOE CMSTYEHHE MaTepHANbHBIX M (POpMalIbHBIX
YCIOBUHM 3aKioueHus: Opaka: B TEpPBYIO Ouepellb, CHIDKEHHE OpayHoro
COBEpIICHHONETHS O OOWEero™’, 3aTeM OCTIDKEHHE OpadyHOro BO3pAcTa I
060KX TT0JIOB GBLIO ypaBHEeHo 10 18 met’™; BBeeH e HOPMBI O COTNIACHH HE TOIBKO

OTIla, HO M MaTepu Ha 3aKJloueHHe Opaka, a TAaKKe pacllMpeHue IMpaB CyJed Ha

4 Bospacr coBepmennomneTust causmcs ¢ 251er 10 21rona B cooTBercTBHE ¢ 3akoHoM or 30ampens 1896r.
(Wet van 30 april 1896 tot wijziging van eenige alapgen betreffende het huwelijk) // Belgische $thtad. 1896.
2 mei.

15 3akon ot 19 sBapst 1990r. o mocTikenne Gpagnoro Bo3pacta (Wet van 19 januari 1990 tot verlaging van de
leeftijd van burgerlijke meerderjarigheid tot adnttjaar) // Belgische Staatsblad. 1990. 30 januari
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16.
BMCIIATCIILCTBO B KOHCl)JII/IKTBI MCXKIY poauTeIsiMM MW ACTbBMH , OTMCHA

NMPeNMATCTBHH K OpaKy MEKAy CBOMCTBEHHHKAMH' ', M, HAKOHEL, OTKPBITHE
MHCTHTYTA GpaKa JUIsl JINI] OJHOTO Moa .

JUis mpu3HaHUS JAEWCTBUTEIBHOCTH 3aKitoueHHoro Opaka B benbruu
HEOOXOUMO  NIPUIEPKUBATBCA  YCTAHOBJIEHHBIX  3aKOHOM  (GopM  WiIH
IpEIBAPUTENbHBIX (OPMAIBHOCTEM, K KOTOPHIM HCTOPUYECKHM OTHOCHIIHUCH
IIOMOJIBKA, OIJallleHhe M COOCTBEHHO Ipoleaypa 3akitoueHus Opaka. Ha
IPOTSHKEHUH Pa3BUTHUSL OpauyHOTo MpaBa aBTOPOM OTMEYAETCsl YyNPOILEHUE (pOpMbl
3aKITIOYCHHS Opaka: OTMEHa MpOLEAYpHl OrNALICHHA O 3aKTIOUEHHH Opaka
yhpomenre (opManTbHOCTH MOPSIIKA MOJAYN 3asBICHAS O BCTYIUICHHH B OpaK”..

B tperbem mnaparpage «lIpaBoBble NOCIEACTBHS 3aK/IOUEHUS Opaka»
paccMaTpUBaeTCs ~ OBOJIOLMSA  IPABOBOIO  PETYJIMPOBAaHUS  JIMYHBIX U
UMYILECTBEHHBIX OTHOLLIEHUI MEXy CylpyraMu B Opake.

[Ipu 3axmroueHun Opaka B yCTaHOBJICHHON 3aKOHOM (opMe UIsl CympyroB
HACTYTAIOT MPABOBBIE MOCIEICTBUS B BUJIC B3aUMHBIX MPaB U 00s13aHHOCTEN Kak B
OTHOILIEHUM MX, TaK U B OTHOUICHUHU TPETBUX JIML. B naHHOM cilydae MOXHO
TOBOPUTb O COLMAJIBHO-IIPABOBBIX, YI'OJIOBHBIX, HAJOTOBBIX, AJIMMEHTHBIX H
IpYTrUX nociencTBusax Opaka. TakuMm oOpa3om, CyNnpyru BCTYINAIOT B OTHOIICHHUS

A1 OCYHICCTBIICHUA 6pa‘IHBIX 00s3aHHOCTEHl U B IIPOTHUBOBEC IIOJYy4arOT

PAa3JIMYHBIC IIpaBa, KOTOPBIC NHBIC (1)0pr1 COBMCCTHOTO IMPOKUBAHUS HE UMCIOT.

18 3akon ot 14 mromst 1953roxa, n3menusimii cr. 148TK Benerun (Wet van 14 juli 1953 tot wijzigingen van de
hoofdstukken | en 11l van Titel V van Boek | vantiBurgerlijke Wetboek) // Belgische Staatsblads3.930 juli.
1" 3akon ot 27 mapra 2001r. 06 OTMEHE CBOICTBA 110 GOKOBOI JIHHIH KAK NPEMSTCTBUS K 3aKITIOYCHHIO OpaKa
(Wet 27 maart 2001 tot wijziging van de artikel&2¥n 164 van het Burgerlijk Wetboek) // Belgis8taatsblad.
2001. 11 mei.

'8 3akon ot 13 dhespans 2003r. pasperui BCTYIIICHHE B GpaK JTMIAM OZHOTO moa, u3Menus ct. 143TK Benbruu
(Wet 13 februari 2003 tot openstelling van het hlijlveoor personen van hetzelfde geslacht) // Bsibe
Staatsblad. 2003. 28 oktober.

19 3akom 0T 4 Mast 1999r. 06 H3MEHEHHUH [IOTIOXKEHH, KaCAIONIIXCS 3aKToueHus 6paka (Wet van 4 mei 1999 tot
wijziging van een aantal bepalingen betreffendengtelijk) / Belgische Staatsblad. 1999. 1 juli.

29 3akon ot 3 nekabpst 2005r. 06 u3menennn cr. 64, 1476'K u cr. 59/1Koxekca o rep6oBoM c6ope B 4acTH
yIpoIneHus GopMabHOCTEN 3aKIoueHHs Opaka U 3aKOHHOT0 coBMecTHOro npoxxusanus (Wet van 3 december
2005 tot wijziging van de artikelen 64 en 1476 tahBurgerlijk Wetboek en artikel 59/1 van het Wtk van
zegelrechten met het oog op de vereenvoudigingledormaliteiten voor het huwelijk en de wettelijke
samenwoning) // Belgische Staatsblad. 2005. 23rdeee
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Cpenu TpaXJaHCKHUX TOCIEICTBHM I CYNPYTOB BBIJCISIIOTCS JTUYHBIC W
MMYILIECTBEHHBIE TMPABOBBIE IMOCIEACTBUS. bEIpruiiCcKuil 3aKOHOAATENb Ha
MPOTSKEHUU JI0TOT0 BPEMEHHM aKTUBHO BMEIIMBAJICS B JTUYHYIO C(hepy CeMEeHHBIX
npaBooTHomeHud. Ilpm pernamentranumn JUYHBIX OTHOLIEHHWW CYNPYroB
roCyAapCcTBO MPOBO3IJIAIIANO TJIABEHCTBO Myka B Opake, a KEHIIMHA HMella
MOJIHYI0 HeneecnocoOHocTh. OmHako B XX B. Npou3ouuio pehopMUpoOBaHUE
JAHHOW 00JacTH, BCIEACTBHE KOTOPOTO OOS3aHHOCTh TIOBMHOBEHHUS ObLIa
OTMEHEHa ¥ BOCCTAHOBJIEHO PaBEHCTBO CYIIPYroB B Opake.

Hanuume wMyIecTBeHHON CBS3M OOYCIOBICHO HamOOJIee TUITUYHBIMHU
pPU3HAKaMU CEMbU KaK COLUAIBLHOTO SIBIICHUS — COBMECTHBIM IMPOKHUBAHUEM U
BeJlcHHEeM 001ero xosgiicTBa. VmylllecTBeHHbIE OTHOIIECHHUS, BO3HHUKAIOIINE
MEXIy Cympyramu, BecbMa pa3HooOpasHbl. K  uMyIIecTBEeHHO-IPABOBHIM
MOCJIEJICTBUSIM OTHOCSITCSL 00SI3aHHOCTH MOMOIIM M COAEPKAaHUSI, a TAKXKE 3allluTa
CEMEWHOTO KWIHIIA U uMytecTBa. OTMEHA TAHHBIX 0053aHHOCTEH HEBO3MOXKHA.

[IpuHATO BBIAEISITH HECKOJIBKO PA3THYHBIX (DOPM OCYIIECTBICHUS JTaHHBIX
o0s3aHHOCTE. DTO MOXET OBbITh (DMHAHCOBOE COJEpKaHue (oriaTa pacxoJI0B Ha
BEJICHHE COBMECTHOTO JIOMAIIHETO0 XO3AWCTBA), JIMYHBIA BKJIAJ (COOCTBEHHO
3aHSATHE W BEJICHHME JOMAIIIHEr0 COBMECTHOIO XO3SWCTBA WJIM HEOIJlaurBaeMas
NOMOIIb OAHUM U3 CYNPYroB B OCYIIECTBIEHHWE CBOUX NpodecCHOHATbHBIX
00sI3aHHOCTEH JPYrMM CyNpPYyroMm), NPEIOCTaBJICHUE JUYHOTO HMYIIECTBA B
NOJIb30BaHUE CeMbH (HCIOJb30BaHHE COOCTBEHHOTO HEJBM)KUMOIO HMYIIECTBA
KaK JICHCTBUTEIIEHOTO MECTOXHUTEIIHLCTBA).

I'maBa BtTopas «lIpaBoBoe perynupoBaHHE TMpeKpaiieHus Opaka B
benbrum» BKItoyaeT aBa naparpada.

B nepBom mnaparpade «PactopxeHue Opaka MO B3aMMHOMY COTJIACHIO
CYNpYToB» paccMaTpuBaeTcs TpaHchopmaiis Opakopa3BoiHoro npasa benbruu, B
YaCTHOCTH MHCTUTYTA Pa3Bo/Ia IO B3aMMHOMY COTJIACHIO.

bpak B Benbrun npekparnraercs nByms criocodbamu (ct. 227 'K benbrum):

BCJIEZICTBUE CMEPTU M MOCPENCTBOM pasBoja. K mepBoMy crocoOy pacTopKeHus
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Opaka OTHOCHUTCSI PacTOP>KEHUE B CBSI3U CO CMEPTBHIO OJHOTO U3 cymnpyroB. [Ipu
pacTopkeHuu Opaka B CBSI3U CO CMEPTHIO OJHOTO M3 CYIPYTOB MEPEKHUBIIMIA
CYIIpYT MOJY4YaeT CTaTyC BJIOBLA WJIN BJOBBI U CUUTAETCS] HECOCTOSALIUM B Opake.

Bropeim  cnocobom  mpekparieHust Opaka  SBISIETCS  pacTOp)KEHHE
IOCPEACTBOM  pa3BoAa JICHCTBUTEIBHOIO M 3aKOHHOTO Opaka, KOTOpBIH
pacTopraercs BCJI€ICTBUE HACTYIUIEHUSI IPUYUH PACTOPKUMOCTH.

ABTOp OOpariaercs K MOHATHIO «pa3Boa» (echtscheiding)kak wHCTUTYTY
npekpaleHuss Opaka B Cy1e0HOM IMOPSAJKE COTVIACHO 3aKOHHOM MpOILenype U Ha
3aKOHHBIX OCHOBaHUAX. Pa3Boj siBisieTcs ogHON M3 GopM IpekpaiieHus: Opaka u
NOPOKIAET HACTYIUIEHUE OINPEAENICHHBIX MOCIEACTBUM KakK Uil CaMUX OBIBLIMX
CYIIPYTOB, JUIsl IeTeH, pOKACHHBIX B Opake, Tak U JUIsl TPEThUX JIULL.

PasBon 1o B3aMMHOMY COIJIaCHIO CyNpPYyroB ObLT 3aMMCTBOBaH B
OenpruiickoM ceMelHOM IpaBe ¢ BBeJleHUsT PPpaHIly3CKOTr0 Ipa)/1aHCKOIro KoJeKca
1804 r. benbruiickuii 3aKOHOAATENIb OTHOCWJICS K HEMY KpailHE OTpPHUIIATEIHHO,
BCJIEICTBHE YEr0 OCHOBaHUS, MPOLEAypa U MOCIEACTBHs JAaHHOTO BUAA pa3Boja
ObUIM  OCTaTOYHO CJIOKHBIMU. CoOOCTBEHHO mpolenypa pa3Boja HHOIIA
3aTATUBANACh; JUYHbIE M HMYIIECTBEHHbIE TOCIEACTBUS €ro ObUIM OCOOEHHO
TSKKMMU: TOJOBMHA CEMEMHOIO MMYLIECTBA CYNPYroB MEPEXOoAusia K UX JETSM,
CYIpyrd B TE€UYEHHE TpeX JIET MOCJEe PACTOP)KEHUs Opaka HE MOIVIM 3aKIHYMUTh
HOBBI.

PedopmupoBanune OpakopazBogHoro mnpaBa B XX B. 3aKOHOAATEIbHO
3aKpenuio TakoM BHUJ pa3Boja, Kak JOTOBOP, MPU KOTOPOM CYIPYTH IOCIE
yCTaHOBJIECHHs (PaKTUUECKOTO pacnaaa Opaka, najbHeHre JeMCTBUs OIpenessuim
JIOTOBOPOM: YyIpOIlaiach I'pPOMO3JKas Mpoleaypa MPEensTCTBUN U NOCIEACTBUN
pa3Boja 1O B3aMMHOMY COTJIACHIO’, OCHOBAHWS M YCIOBHS K Pa3BOLY IIO

B3aMMHOMY  COTJIaCHIO  CMSATYajiuch  (M3MEHWICS  BO3pAacTHOM  Oapbep,

21 3akon ot 30urons 1994r. 06 usMenenusx cr. 931TTIK Belbruu U MON0KEHNH, KaCaIOIUXCS MIPOIIE Iy PHI
paszeoaa (Wet van 30 juni 1994 houdende wijziging van ati®31 van het Gerechtelijk Wetboek en van de
bepalingen betreffende de procedures van echtsoggid Belgisch Staatsblad. 1994. 21 juli.



21

yBEJIMYUBIINCH 10 21 roma, OBLJIO OTMEHEHO YCJOBHE MPOJOJIKUTEIBHOCTH
6paka)Z.

Pa3Boj 110 B3aMMHOMY COTJIaCHI0 OCHOBBIBAETCS Ha JIOTOBOPEHHOCTH MEKIY
cynpyramMu o000 BCE€X MOCIEACTBUAX pa3Boja. llpu manHoW (opme pa3Boga HET
HEOOXOJUMOCTH B MPEJOCTABICHUM OCHOBAHMW: CYyNpYyru JAEUCTBYIOT IO
B3aMMHOMY COTJIaCHI0, KOTOPOTO OHHM JIOCTHIalOT IPEJBAPUTEIBHO II0 BCEM
CYLIECTBEHHBIM BOINpPOCaM, TAaKUM Kak pasfed HEIBMKHUMOTO U JIBUKHUMOTO
UMYILECTBA, BOCIIUTAHUE JIETEN U BO3MOXKHBIX ATMMEHTHBIX BBIILIAT.

Cynpyru periaMeHTHPYIOT BC€ TMOCJIEICTBUSA pa3Boja B JBYX BHAAX
COIJIAILICHUS: MMYILIECTBEHHO-IIPABOBOM M JIMYHO-NIpaBoBOM. IlepBbiii BuUA
COTJIAIICHHUSI — UMYIIECTBEHHOE COTJaleHne (MM PEeryIHpYIONIMN aKT) Kacaercs
pazaena OpadyHOTO MMYIIECTBA, €CIM CYNPYTHd HE CBSA3aHBI CONEP>KAHUEM CBOETO
Opa4yHOro AOroBOpA.

Bo BTOpOM BHJIe cornamieHus — TM9HO-IIPAaBOBOM — CYIIPYT'H 00rOBapUBaIOT
TaKhe BOIPOCHI, KakK OMNPEIEICHHE MECTOXKUTEIbCTBA CYINPYIOB BO BpeMs
npoueaypsl pa3Boga (cr. 233 'K Benbruu); mopsiiok onekd Hall COBMECTHBIMU
IeTBMHA BO BpeMs M TMoclie mporenypsl passoma (cr. 1254 I'TIK benbrum);
OIpE/ICNICHUE MECTOKUTENbCTBA JIETEH; ONPENENICHNE OJIM KaXKJoro Cyrnpyra B
AJIMMEHTHOM COJEpKaHUM Ha JEeTel BO BpeMs M IOCJIE€ pa3Boja; pa3mepe
JICHE)KHOTO TIOCOOMSI 110 aTMMEHTHOMY COJIEP)KaHUIO CYIpyra B T€UEHHE U IMOCIe
IpoLEeaAypsl Pa3BOa.

Cynpyru, He TOCTHUTIINE COTJIacUs MO OMpPEEICHHBIM MMyHKTaM, TaKUM Kak,
HampuMep, pas3led HeIBIKUMOCTH, HMEIOT BO3MOXHOCTh YperyJupOBaHUs
JaHHBIX BOIPOCOB HOTApUYCOM, BBICTYyHAOIIMM IOcpeaHuKoM. llpekpamienue
Opaka HE  MEHSAET  MPOJOJDKAIOMICHCS  (OrpaHMYEHHOW)  COJMIApPHOU
OTBETCTBEHHOCTH MEXy OBIBIIMMHU CyIpyraMH: Opak IMpoJOoDKAeT CyLIeCTBOBATH
B COIMAJIbHOM OOECHEYEHHH, COCTAaBHOM YacThi0O KOTOPOTO  SIBISIOTCS

AJIMMCHTHBIC BBbIIIJIATHI.

2 3axk0n ot 27 anpenst 2007T. o pedopmupoanun pazsoma (Wet van 27 april 2007 betreffende de hervormiag v
de echtscheiding) // Belgisch Staatsblad. 200udni |
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Bo Btopom maparpadge «Pactopkenue Opaka BCIEICTBHE €ro
HEMOIPAaBUMOTO PACCTPOICTBa» aBTOP MPOCICKUBAET IBOIIOIHUIO JAHHON (OpPMBI
pasBoJa.

Bo3HUKHOBEHHE MHCTUTYTA pa3BO/a B IOPHUINYECKOM CMBICIE HEPA3PHIBHO
CBS3aHO C KPUTEPUEM BUHBI OJIHOTO U3 cynpyroB. Mcropuuecku chopMupoBaInch
Tpu (OPMBI Pa3Boja. Pa3BOJ Ha OCHOBAHHH ompesesieHHbIX npuunH (ct. 1254 —
1286DbisI'TIK benbrum); pa3Boj Ha OCHOBaHHMH (DAKTHYECKOTO paccTaBaHUs OoJjiee
JIBYX JIET; «OTJIYYCHHE OT CTOJIA U JIOXKA.

[Tocne pedopmupoBanust Opakopa3BogHoro 3akoHomarensctBa B 2007 r.,
yKazaHHble (OpMBbI ObLIM OOBEIMHEHBI B Pa3BOJ BCJIEACTBUE HEMOINPABUMOIO
paccrpoiicTa 6paka’,

B sBomtonuu 6pakopa3BoAHOrO MpaBa aBTOP BBIACISIET HECKOJIbKO ATAIOB.
[lepBoHauanbHO JaHHas (opmMa BO3HHMKIA KaK CaHKIMS WIM Haka3aHue. B
OCNBrUHCKOM CEMEMHOM TMpaBe HCUYEPIBIBAIONIUMU OCHOBAHUSIMU K Pa3BOIY
ABIJIUCh W3MEHAa CYINpyra, Hacwine M JKECTOKoe oOpallleHue, TKKOe
ockopOneHue. Pa3Bom B KayecTBE  IPaKJAHCKO-TIPABOBOM  CaHKIMU
paccMaTpUBaeTCs KaK CEpbEe3HOE HApyIIeHHE OpadHoOd OOS3aHHOCTH OJHUM U3
CyNpyroB. XapakTep CaHKIMU pa3BOja BIUSET Ha YCJIOBHS, NPU KOTOPHIX (akT,
KBAIM(PUIIUPOBAHHBIA KaK TSOKKOE OCKOpOJIeHHE, JOJDKEH ObITh MpHU3HaH
OCHOBATEIIbHBIM.

benbruiickoe cemeitHoe mMpaBo HE 3HAJIO OOJIBIIMX OCHOBAHWHN K pPa3BOAY,
4yeM H3MeHa, HocsIIasi OCKOpOUTeIbHBIN XapakTep. Pa3Boa Ha OCHOBaHUM HACHIIHS
¥ JKECTOKOTO OOpaIeHusi, IoIBEpraBIInuX KU3Hb, GPU3HMUECKYIO WU TICUXUIECKYIO
HEMPUKOCHOBEHHOCTh OJHOTO W3 CYNPYyroB  ONACHOCTH, BJEKIM 3a COOOM
HEOJIaronpusiTHhIC SdKOHOMHYECKHUE TTOCIIEICTBYS JIsl BAHOBHOTO CympyTra. PasBon
HAa OCHOBAHUM TSDKKOTO OCKOpOJeHuss — 3T0 ¢opma pas3Bojia — OIIMOKH.

CyliecTBOBaHUE TSHKKOTO OCKOPOJIEHHS KaK  OCHOBaHUS K Pa3BOAYy CIYXKUT

23 3akon ot 27 mapta 2007T. 0 pedpopme pazsoxa (Wet van 27 april 2007 betreffende de hervormiag de
echtscheiding) // Belgische Staatsblad. 200dnt j
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OCHOBOM MHOTHX «TsDKENBIX» paszBogoB (vechtscheiding), compoBoxkmaeMbix
CyneOHBIMU TsDKOAMHU IO pa3felly HMMYIIECTBA M MPETEH3USIMU B OTHOIICHHU
EeTEN.

Bun pasBoma mo ompenen€éHHON TpWYMHE OnMUpancs Ha (HaKTHIECKOE
paszienbHOEe MPOXKMBAHME HE MEHEE ABYX JIET, TaK KakK JJIMTENbHOE pa3/ieNbHOE
MPOKMBAHKE MOTJIO OBITh MPU3HAHO KaK CBUIETEIHCTBO HEOOPATUMOTO COCTOSIHUSA
opaka. Jlo 1974 r. Opak BciencTBue (PakTUUECKOTO pacCTaBaHUs CYIPYTOB HE
pactopraics (popManbHO, JaKe €CIM O CEMEUHOM COOOIIECTBE MEXKIY CYNpyTraMmu
He ObIIO ¥ peun” . JIIs peleHus aHHOH MpoGiIeMbl GeTbrHiiCKIi 3aKOHOIATENb
BBEJI BO3MOXXHOCTh pa3Bo/ia MO OJHOCTOPOHHEH mpock0e Ha OCHOBAaHUU
dakTrueckoro paccraBanus Oonee nByX jeT. OCHOBaHHUEM Uil TAKOTO pa3Boja
OCTaBaJICS IPUHIUI BUHBI.

«Otayyenue ot croma u Jjoxa» (scheiding van tafel en bed)
KBATH(HUITUPOBAIOCH KaK HAaKa3aHUE 3a HEBBITIOJIHCHHE OpayHBIX 00s13aTEILCTB U
CIIY>)KHJIO pEIICHHEM MJii CYNpYyroB, YbM PEIUTHO3HBIE B3IVl HE TMO3BOJISIIN
dbopManIbHO pacTOprHyTh Opak. «OTIy4eHHE OT CTOJA U JIOXkKa» SBISJIOCH COIHO-
IOPUIMYECKAM OTHOLICHHEM, CYIIECTBYIOLIUM MEXAy CYNpyramu, 4ei Opak B
COOTBETCTBUM C 3aKOHHOW TMpoleaypod W Ha 3aKOHHBIX OCHOBAHMUSX ObLI
3aKJII0YEH, HO HE PACTOPIHYT, TO €CTh CBOETO POJIa <BOJOTON CePEeUHON» MEXKIY
IPOAOHKEHUEM OpaKa U €ro pacTOpKEHUEM.

I'maBa Tperhbsi «3aKOHOJATEILHOE PETYJIUPOBaHHE KBa3HOpayHBIX (HopM
COBMECTHOT'O IpOokMBaHusI B benbrum» BrimtouaeT aBa naparpada.

B nmnepBom mnaparpadge «3aKOHHOE COBMECTHOE IPOKHBAHUE Kak
MHCTUTYLMAIU3UPOBAHHAS dbopma  OTHOILIECHUM MEXAy  NapTHepaMu
(3apeructpupoBaHHOE MapTHEPCTBO)» aBTOp oOparaercs K

WHCTUTYLIMAIU3UPOBAHHOW (OpME COBMECTHOIO TMpOXXHBaHUS B benprum —

24 3akon ot 1 mronst 1974r. 06 m3menenun Hekotopbix crateii [K u I'TIK Bexsruu B uactu pazsoga (Wet van 1 juli
1974 tot wijziging van sommige artikelen van hetdgrlijk en het Gerechtelijk Wetboek, betreffende d
echtscheiding) // Belgisch Staatsblad. 1974. 1Ustug.
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3aKOHHOMY coBMecTHOMY mpoxxuBanuio (wettelijke samenwoningynu Gonee
pacnpoCTpaHEHHOMY MOHATHIO <3apETUCTPUPOBAHHOE TTAPTHEPCTBO.

CHmwKeHHe uHTepeca K Opaky HE O3Ha4yaeT CHIDKCHHUS HHTEpeca K
OTHOIIIEHUSIM MEXAy 4YJeHaMu oOOIIecTBa B IeJIOM. BceriemctBue TOTO, YTO
OTHOILIEHHS JIPyTroro BHA (IpHUHYAUTEIHLHO-TIPABOBHIE) CTaHOBSTCS
3aIUIIECHHBIMY, U JTIOIU MEHEE HYKJIAI0TCS B TAKOTO POJIa MOKPOBUTEIHCTBEHHBIX
MIPABOOTHOIICHUSIX, TO OHH BBIOMPAIOT Apyrue (HOpMbI COBMECTHBIX OTHOIIICHUMA,
MeHee cTaOwibHbIe, HO Oosiee Jierkue. Takue QoOpMbI  OTHOIICHUH,
CKJIQIBIBAIOIINECS MEXTY MPOKUBAIOIMUMHU COBMECTHO JIUIIAMH, OTPEACISIOTCS
KaK KBa3uOpayHbIe OTHOIICHHS.

[Ipyu4rHBI KPOIOTCSA YAaCTHYHO B DKOHOMHYECKON CHTYyaIlMU. BCJICICTBHUEC
TOTO, YTO JKCHIIMHBI CTaJIM DSKOHOMUYECKH HE3aBHUCHUMBI, OHU TMEPECTaIH
BOCIIPMHUMATh MHCTHTYT Opaka KaK TapaHTHIO COIUaJbHOW cTaOmimpHOCTH. K
Pa3HOBHUIHOCTH KBAa3MOPAYHBIX OTHOIICHUN OTHOCATCS (PAKTUYECKUE COIO3BI MTPHU
HaJIMYWHU  CIICNYIONIMX  YCIOBHI. COBMECTHOE MPOKUBAHUE, B3aMMHOE
NpU3HAHHUE JPyr JApyra Cynpyramu, BeJeHHE OOIIEro XOo3sicTBa, B3aWMHas
MaTepuaabHas MOIePKKa.

3akoHoM oT 23 Hos0ps 1998 roma BBeAEH HWHCTUTYT 3aKOHHOTO
COBMECTHOTO TIPOXKMBAaHMS, IEJIbI0 KOTOPOTO SBISETCS IPEAOCTaBIICHUE
MMHHAMAJIBHOM 3alllUThl JIMIIAM, COCTOSIIIMM B 3aKOHHOM COXKHTEJILCTBE, B
HE3aBUCUMOCTH OT TETEpPO- HJIM FOMOCEKCYaJIbHBIX OTHOIICHUH. IIpu 3aKkoHHOM
COBMECTHOM TMPOKMBAHWHM HE WMEET 3HAYCHHE TI0J, POJCTBO WM OTHOIICHUS
monei. Jlanaas hopMa OTKpBITa KakK IS TETEPOCEKCYaTbHBIX U TOMOCEKCYaTbHBIX
nap, Tak M JJIsl JIMI, IMEIOIIHUX WM He MMEIOIIHUX POACTBCHHBIE CBS3H (poauTesei
U JeTeid, OpaTheB MW cecTep, Ipy3el) Oe3 CyIIecTBOBAHUS MEXAY HHUMHU
CEKCYaJbHBIX OTHOIIICHHUH.

KOpunnyeckn yTBEpAMB 3aKOHHOE COBMECTHOE IMPOKUBAHUE, OCITBIHIICKOE
OpayHO-CEeMEWHOEe MPABO YIOPSAOYNIO UMYIIECTBEHHBIE OTHOIICHUS MapTHEPOB,

YPETYIUPOBAJIO BOIIPOCHI BOCIHUTAHHUA MW COACPIKAHHUA HCCOBCPIICHHOJICTHUX
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nereii. HeoOXoauMbIM — yCIOBHEM IOPUAMYECKOTO TMPHU3HAHUS 3aKOHHOTO
COBMECTHOTO TMPOXXHBAHUS SBISETCS OG(OpMIICHHE  HaIjIeKamuMm o0pazoMm
OTHOILIEHUI TOCPEACTBOM HOTapHalbHO 3aBEPEHHOro AoroBopa. llapTHepsl, He
3aKJTFOYMBIIIE JIOTOBOP B YCTAaHOBJIEHHOW (opme, HE 001amar0T MpaBOM Ha
IOpUJIMYECKYIO 3aluTy. /loroBop HE MOPOXKIAET CEMEWHBIX MPABOOTHOIICHHIA,
MapTHEPbl HE UMEIOT JUYHBIX HEMMYLIECTBEHHBIX, HACJIEACTBEHHBIX IpaB, IIpaBa
COBMECTHOM COOCTBEHHOCTH, a TAK)KE JII'OT 0 HAIOTOOOJIOKEHHUIO, COITUATEHOMY
o0ecreueHuo, MPeoCTaBISIEMbIX CYNIpyTraM B Opake.

3aKOHHOE€ COBMECTHOE NPOKUBAHUE HMMEET MOCIEICTBUS B OTHOUIEHUU
NapTHEPOB M TPETbUX JiML. benbruiickuii 3akoHOAATeNb BBIOpANT PEKUM
pa3AeNbHOr0 MMYLIECTBA, T/I€ KAXIbIM MapTHEP PaCHOpPsKAETCA CaMOCTOSITEIBHO
CBOMM MMYILIECTBOM U JOXOJaMH.

JluccepTaHT BBIIEISAET OCHOBHBIE DJIEMEHTBl HMHCTUTYTa 3aKOHHOIO
COBMECTHOTO TPOXKMBAHWSI, 3TO: MHCTUTYIHAIM3UPOBaHHAS (OpMa COBMECTHOTO
MPOKMBAHMS, CEKCyaJIbHO HeWTpanbHas ¢GopMa COBMECTHOTO MPOKHBAHUS
(mpucyTCcTBHE YYBCTBEHHO-(U3UOJOTHUECKOTO KOMIIOHEHTA HEO0S3aTeNIbHO, YTO
JenaeT MaHHyl0 (GOpMy OTKPBITOH Jyisi OJNM3KUX KPOBHBIX POJCTBEHHUKOB H
CBOMCTBEHHHKOB); (hOpMa COBMECTHOTO MPOKUBAHHUS TOJIBKO JIBYX JIMII; HHCTUTYT,
CO3JaloONIMii HE CooOIIecCTBO MEXIy mapTHepamu (kak B Opake), a JIUIIb
IOPUANYECKUE CBS3M, BBITEKAIOIIME W3 OrPAHMYEHHBIX B3aWMHBIX IIPaB U
00s13aHHOCTEH; JTOTOBOPHON HMHCTHUTYT, 3aKJIIOYa€Mbli HAa OCHOBE COIJIAIIECHUS
MEXIy; JIETKO pacTopraeMas (hpopmMa COBMECTHOTO MPOKUBAHUS.

Bo BTOopoM mnaparpage «®DakTHUECKOE COBMECTHOE MPOKMBAHUE KAK
HEMHCTUTYLMAIU3UPOBaHHAs (opMa COKUTEIbCTBA» AHAIM3ZUPYIOTCA TOHATHE,
paBOBasi CYITHOCTh, YCJIOBHUS M TIOCJICJCTBUS BCTYIUICHHS JHI] B (haKTHUECKOE
COBMECTHOE TPOKHUBaHUE (HE3apEerUCTPUPOBAHHOE COKUTEILCTRO).

HanHast popma COBMECTHOTO MPOKUBAHUS MPU3HAETCS HamMOOJIEe MPOCTOM.

HesapeructpupoBaHHOE COXUTEIBCTBO HE CBOJIUTCS K COBMECTHOMY MPOKUBAHUIO
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TOJBKO JBYX IIAPTHEPOB, HO TaKXKE MOXKET 3aKII0YaThCA MEKAY OOJBIIUM
KOJINYECTBOM JIMII, HECMOTPS Ha XapakTep UX OTHOIIECHUH, ITOJI I POJICTRBO.

[Ton ¢axkTU4eCKUM COBMECTHBIM IMPOXXKMBAHHWEM B OCIBIMHCKOM OpayHO-
CEMEHHOM TMpaBe MOAPA3yMEBAIOTCS HEMHCTUTYI[HATU3UPOBAHHBIE  COIIHMO-
IOPUIMYECKUE OTHOIICHHMS, CYIICCTBYIOIINE MEXIY COBMECTHO MPOXKHUBAIOIMMHU
JHMIIAMA ¥ BEAYIIMMH COBMECTHOE JIOMAIllHEe XO3SMCTBO BHE Opaka WM
3aKOHHOTO  COBMeCTHOro mpokuBauus. Comep)kaHWe OSTHX  OTHOIICHHMA
OTIPENENSIeTCA YaCTUUHO 3aKOHOM, YACTUYHO CAMUMH COXKUTEIISIMHU.

Tak, hakTHYeCKOE COBMECTHOE MPOKHUBAHME MOYKET BKIIIOYATh CJIECIYIONIUE
(GOpMBI: COBMECTHOE MPOKUBAHKE, OCHOBAHHOE HE HAa CEKCYaJbHBIX OTHOIICHUSX
(ceMeiinbple CBSI3M); COBMECTHOE NPOXKHMBaHHE ABYX M Oosiee Jull (KOMMYHBI);
JUTATEIHLHBIC OTHOIIICHUS ABYX JuIl O0e3 coxxurenbctBa (LAT-relatie: Living Apart
Together).

Jlns 3akiaroueHust (paKTHYECKOrO0 COBMECTHOTO MPOYKUBAHHS HE CYHIECCTBYET
CHENHAIbHBIX YCAOBHH, KPOME €IMHCTBEHHOTO — JEECHOCOOHOCTH JIUIa IPH
OTIPENICIICHUU CBOETO MECTOXKUTENIBCTBA. BeencTeue (hakTH4eckoro COBMECTHOTO
NPOKUBAHUS HE BO3HMKAET HUKAKUX B3aWMHBIX JHYHBIX U UMYIIECTBEHHBIX MPaB
U 00s3aHHOCTeH Mexay mnaptHepamu. OHHM MOTYT 3aKIIOYHTh JOTOBOpP O
COBMECTHOM TIPOKMBAaHUHM, B KOTOPOM JIMYHBIC MpaBa U OOS3aHHOCTH HE MOTYT
OBITh OTOBOPEHBI, HO BO3MOYKHO YPETyJUpOBaHHE HMYIIECCTBCHHBIX MpaB. Eciu
COBMECTHO TIPOKHBAIOIIME HE 3aKJIIOYWIN JIOTOBOPA O COBMECTHOM MPO’KUBAHUH,
X HUMYIIECTBEHHO-TIPABOBbIE OTHOIICHHS PETIAMEHTHPYIOTCS OOIIMM IPAaBOM
(ct. 1478I'K benbrum).

Jlns  mpekpaimieHuss  (HaKTHYECKOTO  COBMECTHOTO — MPOXHBAHUS — HE
CYLIECTBYET Kakux-Tubo (opmanpHOCTE WM TPOLEAYyp, OHO MpeKpalaercs
TpeMs croco0amMu: BCIEACTBUE CMEPTH OJHOTO W3 IMapTHEPOB, 1O B3aUMHOMY
COTJIACHIO HJTH B OZHOCTOPOHHEM IOPSIKE.

B 3ak/iloueHMM TMOABOASTCS HWTOTM JUCCEPTAIMOHHOIO HCCIIEI0BAHN,

q)OpMyJII/IPYIOTCH €0 OCHOBHBIC ITOJIOKCHHA U BBIBOHBI.
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