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OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTb Te€MbI JUCCEPTALUOHHOIO UCCJICIOBAHMS.

Ha coBpemennom nstame pasButusi Poccun mpoucxomuT (HopMHUpPOBaHHE
HOBBIX OOIIECTBEHHO-IPKOHOMHYECKUX OTHOILIECHUM, 3aKJIaJbIBa€TCd OCHOBA
IpaXXAaHCKOTO  O0IIecTBa, MPAaBOBOTO  TOCYAApCTBA,  COBEPIICHCTBYETCS
PBIHOYHOE CAMOPETYJIMPOBAHNE, MEXAHU3M peau3alliK MPaB U CBOOO/I.

B uentrpe oOmiero HampaBieHHS AEMOKpPAaTHUYECKHX MpeoO0pa3oBaHUi
HaxXOJUTCS POCCHUIICKAasl TMpaBoBas CHUCTEMa, KOTOpas OTPaXaeT pe3ysibTaT
TIYOOKUX TIOJUTUYECKUX, IKOHOMUYECKUX M JYXOBHBIX MU3MEHEHUH B OOIIECTBE
Y TOCYJIapCTBE.

[Tpeobpa3zoBanus, npoBoauMbie B Poccun Ha IpOTSHKEHUH TOCTEIHUX JIET,
C OYEBUIHOCTBIO CBUAETENBCTBYIOT O CTPEMJIEHUM HAIIEH CTPAHBI K MHTETPALINU
B MHPOBO€ SKOHOMHMYECKOE IMPOCTPAHCTBO. JlJIsI NATbHEMIIETO BXOXKICHUS B
MUPOBOH PBIHOK TpeOyeTcs pelieHue psja npoOsieM, B TOM YHUCIe MPOOJIEMBI
rapMOHM3ALMHN POCCHIICKOrO MpaBa ¢ MPABOMOPSAKAMHU BEAYIIMX YKOHOMUYECKU
Pa3BUTBIX CTPAH.

B nacrosimee Bpemst nmpaBo Poccuu MCHBITBIBAET MOIIHOE BO3AECHCTBHUE CO
CTOPOHBI ~ MEXAYHAPOAHOM CHCTEMBI IpaBa. IIpoucxomdmme IPOLECCHI
00yCJIOBIIUBAIOT HEOOXOJAMMOCTb IEPEOCMBICICHUS MHOTHX  YCTOSIBLIUXCS
NpaBoBbIX siBJIeHUH. CKa3aHHOE B MOJIHOW MEpEe OTHOCHUTCS M K UCTOYHUKAM
Ipasa.

B ycnoBusix JOMUHUPOBaHHS HMIIEPATHUBHOIO, Pa3pELIUTENIBHOTO THUIIA
IIPABOBOTO PEryJIMpPOBaHUS B CHUCTEME HCTOYHHKOB IpaBa MO CYIIECTBY ObLIM
BBITECHEHbl HOPMATHBHO-TIPABOBbIMU akTaMu. OpHako  pacimmpeHue cdep
JI03BOJIUTENIBHOTO ~ PETyJIUPOBAHUS M  CaMOPETYJIUPOBAaHUSA  OOIECTBEHHBIX
OTHOILIEHUM, NPU3HAHWE NPUOPUTETa HOPM M MPUHIIMIIOB MEXKIYHAPOIHOTO
IIpaBa, BHEIPEHHE MEXKIYHAPOAHBIX JIOTOBOPOB B IIPaBOBYIO CHCTEMY
Poccuitickonn ®epepauuu  IO3BOJISIET TMO-HOBOMY B3IJISIHYTh Ha CHUCTEMY
VMCTOYHHUKOB ITPaBa.

Kypc Poccum Ha wuHTErpamuioo B €BPOIMEWCKOE COOOIIECTBO HAILIH
OTpaXeHHUE B IpoIleccyalbHOM 3akoHoaTenbcTBe. Tak B 4.3 ¢1.3 AIIK PD u 4.2

ct.1 I'TIK P® 3akpenunu HOPMBI, OMPEENAIONINE COOTHOIIEHNE apOUTPaKHOTO
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IIPOLIECCYANIBHOTO M TPAKIAHCKOTO ITPOLECCYAIBHOTO 3aKOHOAATENBCTBA U HOPM
MEXIyHapOJHOIO IpaBa. B AaHHBIX CTaThsX BOCHPOM3BOJIATCS MOJIOXKEHUS 1.4
ct.15 Koncrurynuu P®, cormacHo KOTOpbIM OOLIENpPU3HAHHBIE MPUHLUIBI U
HOPMBI MEXIYHApPOJHOTO IMpaBa M MEXAYHApPOJHbIE AOroBOpbl Poccuiickon
denepanny paccCMaTpPUBAKOTCA KaK COCTaBHAs YacCTh €€ MPAaBOBOW CUCTEMBI.

CynebHasi cucTeMa UIpaeT BaXKHYIO pPOJIb B MOCTPOCHUU TPaKIaHCKOTO
oOmiecTBa M pa3BUTHUS HALMOHAJIBHOM 3KOHOMHMKU. Kak CcOBepIIEeHHO
crpaBeyiMBO oTtmedaercs B dDexepanbHOM LeneBod nporpamme «PasBurthe
cynebuoit cuctemsl Poccum» ma 2007-2011rr.' (mamee ITporpamma), 4ro
HE3aBHCHUMOE U OECIPUCTPACTHOE PEIICHUE CyJAaMU CIIOPOB SABISETCS OJAHUM U3
yCIOBUI OOECIeuyeHuss HWHBECTUIMOHHOM MpuBIEKaTeNbHOCTH Poccunm
NOBBILIECHUS TPEAIPHUHUMATEIBCKON AKTUBHOCTH.

B TIlocmanum Ilpesmnenta Poccuiickon @Penepanun  PenepantbHOMY
CoOpanuto Poccuiickoit ®enepanmu  «Poccuum  Hago OBITh CHIBHOW U
KOHKYPEHTOCIIOCOOHOI» OTMeuanoch, YTO CHEJaH CYIIECTBEHHbI Iar B
MOJIEpHU3ALUN  CyIE€OHO-IIPABOBOM CHUCTEMBI. bBOJIBIIMHCTBO HEOOXOAMMBIX
3aKOHOJATEIbHBIX M HWHBIX HOPMATHBHBIX IPAaBOBBIX AaKTOB YK€ MPHUHSATO.
W3MeHeHns: KOCHYJIUCh HE TOJIBKO OpraHMU3allMM U yCIOBUM pabOThl Cy0B, HO U
npoueayp, oOOecneyuBalomuX 3allUTy MpaB JUYHOCTH U JOCTYNHOCTb
IIPaBOCYIUS.

[Tporiecc pasButHs apOUTPAKHOTO MPOLECCYATFHOTO 3aKOHOIATENbCTBA
oToOpaxaet B cebe 3Tambl MOCIE0BATENFHOTO MPE0OPa30BaHUs MaTEPHATILHOTO
3aKOHOJATENbCTBA B JKOHOMHUYECKOW cdepe. B cBiI3u ¢ 3TUM akTyalbHOE
3HaYCHHE HUMEET OMPEIENICHNE CHUCTEMOOOpPa3yomux (aKTOpPOB, MOCKOIBKY
MMEHHO OHHM OKa3blBAOT MPSIMOE€ M HENOCPEACTBEHHOE BIMSHUE HaA
¢opMupoBaHHE W  pa3BUTHE HOPM  apOUTPaXHOTO  MPOLECCYaTbHOTO
3aKOHOJIATEIbCTBA, 4 TAK)KE YCTAHABIMBAIOT YPOBEHb IIPABOBOIO PETYIMPOBAHMS
oTpaciu apOUTPaKHOTO MPOIECCYaTbHOTO MIpaBa.

HccnenoBanue 3TOro BOIPOCa MMEET BAXKHOE TEOPETHYECKOE W
IIPAKTUYECKOE 3HAYEHHUE, IOCKOJIbKY OT NPaBUJIBHOIO pEIICHHUS JaHHOMU
npoOJieMbl 3aBUCHUT JAajibHEHIIEee pa3BUTHE apOUTPaKHOTO MPOLECCYaTbHOTO

3aKOHOJATECIIbCTBA, HAIIPABJICHUEC COBCPUHICHCTBOBAHHMS OTACIBHBIX HOPM H

' Poccwmiickas rasera. 1 HosiGpst 2006r.
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UHCTUTYTOB apOUTPaXHOTO  TPOLECCYaJbHOrO  TIPaBa; MOBBILICHHE
3¢ (HEKTUBHOCTH M JOCTYITHOCTH «KOHOMHUYECKOI0>» IPABOCY/IHSI.

Leapb u 3a7a4u JUCCEPTALMOHHOIO MCCJIeI0BAHUSI.

[{enb JaHHOTO OUCCEPTALMOHHOIO MCCIEI0BAHUS COCTOUT B KOMIUIEKCHOM
TEOPETUKO-TIPAaBOBOM aHajmn3e. Ha ocHOBe HOPMAaTHBHO-TIPABOBBIX JOKYMEHTOB
BBISIBUTH OOIIME 3aKOHOMEPHOCTH BO3HHKHOBEHMSI M Pa3BUTUS apOUTPaKHOTO
MPOIECCYaTbHOTO  3aKOHOJATeIhCTBA BCJEICTBHE BO3JICHUCTBUS HAa HETO
cucTeMooOpasyromux (akTopoB, KOTOpPblE B CBOIO OUY€pEAb  SBIAIOTCA
0TOOpaXE€HHEM MPOBOJMMBIX B CTpaHE SKOHOMHYECKHUX TPeoOpa3oBaHUi.

Hcxoass w3 1mened, AMCCEPTAHTOM OBUTM IOCTABIICHBI CJeAYHOIIUe
TeOpPeTHKO-NMPAKTHYeCKHE 3aJa4u:

a) OMPEIENUTh MPEIMET, METOJI PABOBOTO PETYIUPOBAHMS apOUTPAKHOTO
IPOILECCYaIbHOTO MpaBa,

0) mokasath poJib apOUTPAKHOTO Cy/Ia B POCCHICKON MPaBOBOM CUCTEME;

B)  chopMyaHpoBaTh  OOIIETEOPETUYECKHE  BBIBOJBI O  POJH
CHUCTEMOOOPa3YIOIINX dakTopoB B pa3BHUTHUH, CTaHOBJICHUH U
COBEPUICHCTBOBAHUU apOUTPAKHOTO MPOIIECCYAIbHOTO 3aKOHOIATENbCTBA;

I) ONpEAeTUTh OCHOBHBIC MAaTEPHUaIbHO-IPABOBBIC M TPOIECCYaTbHO-
IIPABOBbIE HCTOYHUKHU apOUTPaX]KHOTO MPOLIECCYaTbHOTO MPaBa, a TAKKE 3HAUCHUE
KOKIOT0O W3  HHUX B Pa3BUTUM  apOUTPaKHOTO  MPOIECCYaTbHOTO
3aKOHO/IaTEJIbCTBA;

1) chopMyITUpOBaTh MPAKTUIECKUE PEJIOKEHUS TI0 COBEPIIICHCTBOBAHUIO
apOUTPaKHOTO MPOLIECCYATLHOTO 3aKOHOIATEIIbCTBA.

O0beKTOM HCCJIeJOBAHMS BBICTYNAIOT OOIIECTBEHHbIE OTHOIIEHUS,
CKJIQ/IBIBAIOIIIMECS B TMPOIECCE PA3BUTHS CHCTEMOOOpa3yrImux (akTOpoB U UX
BJIMSIHUE Ha COBEPIICHCTBOBAHHUE apOUTPasKHOTO MPOIECCYaTbHOTO MIPaBa.

IIpenmeToM  HcciaeI0BaHUsl  SBISAETCA  0O0mIas  XapaKTEPUCTHKA
cucteMooOpasyromux  (akToOpoB  apOUTPaKHOTO TPOIECCYATbHOTO — TIPaBa,
CUCTEMa UCTOYHUKOB apOUTPaKHOTO MPOIIECCYaTbHOTO TIPaBa.

MeTo10/10rMYeCKYI0 OCHOBY HCCIIEIOBAHUS COCTABIISAIOT OOLICHAYYHBIE
METOJbl TO3HAHMs OOIIECTBEHHBIX sBIEHUI. MCmonap30BaHbl 4acTHO-HAy4YHBIE

METObI - METO HCTOPHYCCKOIO aHaJIn3a, q)OpMaHLHO-HOFHqCCKHﬁ,
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CPaBHHUTEIHLHO-TIPABOBOM, JIOTHYECKHE METOIbI (METOJI TUIIOTE3, MOJICTHPOBAHUS,
aHaJIN3a, CHHTE3a), @ TAK)KE METOJl U3yueHHsI U 0000IICHUs CyAeOHON MPAKTHUKH.
Teopernueckas  6a3a  ucciaenoBanus. Crneuuduka  TEeMaTHKU
JTUCCepTaIi TOTpedoBaia aKKyMYJISIIUA HAYYHBIX HCCIEIOBAaHUI MPaBOBEIOB
pPa3IMYHBIX 00JacTel 3HAHUM B TOW WJIM MHOM Mepe MOCBSIIEHHBIX BHIOpAaHHOMN
TEMBbI, KOTOpbIE M MOCIYXWJIU €€ TeopeThuueckor 0a3oi. MccinemoBaTenbeKyro
OCHOBY JIMCCEPTALMOHHON PabOThl COCTABWIM TPYAbl YUEHBIX-IIPOILIECCYATUCTOB
paznuuHbix ~ ucTtopuyeckux mnepuonoB. C.H.A6pamoma, JI.b.AOymeHko,
M.I'.ABar0oKOBa, A.B.ABepuHa, H.I'.Anekcannposa, T.B.AnapoBoii,
C.®.AdanaceeBa, H.A.bapunosa, A.T.bonnepa, IO.H.bpo, JI.A.Baneegoii,
M.A.Buxkyt, B.B.Butpsuckoro, T.A.I'puropseBoii, P.E.I'ykacsana, M.A.I'ypBuua,
A.A.J1oOpoBOIILCKOTO, J.P. Jlxamunosa, II.D.Enucerikuna, [.A.Kununa,
B.M.XyiikoBa, W.M.3aiiueBa, H.b.3elinepa, C.JI.3uBca, A.D.Knelinmana,
A.®.Ko3nosa, K.1.Komuccaposa, JI.®.Jlecanuxon, E.A.Hedenrena,
N.B.PemernukoBoii, B.B.CamconoBa, B.M.Casunkoro, M.K.TpeyminHukona,
[I.M.®ununnosa, M.A.®@okunoit, [I.A.@ypcosa, A.B.I{uxoukoro, H.A.Yeunnoi,
JI.M.Yeuora, B.M.IllepcTroka, M.C.1IakapsH, I'.®.Illepmenesnya,
B.H.Illernoga, I1.C.9nskuna, K.C.IOnenscona, B.®.fkosnes, B.B.fApkoga.
Xapaktep HCCIeNOBaHUS MOTpeOOBad MPUBIICUEHUS MOHOTPAPUISCKOM
JUTEpaTypbl MO WHBIM OTpacisM IpaBa, B YACTHOCTU TEOPUU TOCYNAPCTBA U
npasa (C.C.Anekcee, M.W.baiitun, B.H.Kapramor, C.®.KedekbsH,
H.M.Mary3o0sB, A.B.Munkesu4, B.H.Cuntoko JI.C.SIBu4), rpaskJaHCKOTO IpaBa
(H.A.bapunos, O.C.Modde, HO.X . Kanmeikos, F0.K.Toacroii, E.A.CyxaHos).
HopMaTuBHYI0 M SMIHPHYECKYK 0a3y HCCJE€I0OBAHMS COCTAaBJISIIOT
HOPMATUBHBIE aKThl PA3JIMYHOTO YPOBHS M IOpUIMYECKON cuibl: KoHcTUTyLHS
P®, ApOutpaxuslii  mpomeccyanbHblii — koaekc — P®,  I'paxmganckuit
nporeccyanbHblii  kogekc P®, I'paxnanckuii koaekc P®, Koxpexc 00
aAMUHHACTPATUBHBIX ITpaBoHapyleHusAx PD, YromoBHo-poneccyanbHbIi KOAEKC
P®, Hanoroseiil koaekc POD.
OMmnupuyeckyto 06a3y HCCIEAOBaHUS COCTABUIM MaTepualbl CyneOHOMN
npaktuku Konctutynumonnoro Cyna Poccuiickoit ®enepaunu, Beicmero
Apoutpaxunoro Cyna Poccuiickoit ®denepariuy, apxXxuBHbIe U OMYyOJUKOBAaHHBIE

MaTepualbl Cy1eOHON MPAKTUKH, CTATUCTUYECKUE JJAHHBIE.



HayuyHasi HOBH3HA TUCCEPTAIMOHHOTO MCCIICIOBAHMUS 3aKIF0OUACTCS B TOM,
YTO aBTOPOM TPOBEJECHO KOMIUIEKCHOE HM3YYECHHE POJIU apOUTPAKHOTO CyJa B
poccuiickoii mpaBoBoM cucteme. Hacrosmias paboTta sBisieTcs MEPBBIM
MOHOTpPaUUYECKUM HCCACAOBAHHEM O POJHM CHCTEMOOOpa3yromux (akTOpOB B
Pa3BUTHH CTAHOBJICHUS W COBEPIIEHCTBOBAHMS apOUTPAKHOTO MPOIIECCYATHHOTO
3aKOHOJIaTEILCTBA HA JUCCEPTAIIMOHHOM YPOBHE.

ABTOpPOM OMPEAEISIFOTCA TMPEAMET, METOJ MPaBOBOTO PETYIMPOBAHUS,
BJIUSHUAE  TPUHIWIIOB Ha  (QOPMHUpPOBAHHUE  CHUCTEMBl  apOHUTPaKHOTO
MPOIIECCYaTbHOTO TIpaBa, MOHATHE (PYHKIUNA apOUTPaKHOTO MPOIECCYaTbHOTO
npaBa, BUABI IOJHOMOYHH apOUTPAKHOTO Cyaa B MPOIECCE OCYIIECTBICHHS
npaBocyausa. JluccepTaHTOM paccMaTpUBAIOTCS HCTOYHHUKH —apOUTPaKHOTO
POIIECCYaThbHOTO MpaBa Kak CUCTeMOoOpasyromuid (paxTop.

Haydnass HOBW3HA JHMCCEPTAIlMOHHOTO WCCIICIOBaHHUS OTpakKeHa B
CIIEIYIONMUX MOJ0KEHUSX, BBIHOCMMbIX HA 3aIUTY.

1. [TpoBeneH CHCTEMHBIN aHaJIn3 oTpaciau apOUTPaKHOTO
MPOIIECCYATbHOTO TIpaBa KaK €IMHOPOJIHON OTPACiH, YTO TO3BOJISIET PEaTbHO
OTIpEJICTUTh €ro MPHUPOAY M MECTO B CHCTeME oOTpaciieli mpaBa. [loHmmanHwme
apOUTPaXKHOTO TPOIECCYAIbHOTO TMpaBa KaK OJHOPOIAHOW OTPACIH TO3BOJISCT
NPEAYNPEANTh MHOTOUYMCICHHBIE TEOPETHYCCKHUE OIMUOKM W W3JIUIIHHUC
JTUCKYCCUHU, B KOTOPBIX JAaeTCsl OOOCHOBAHWE TPHUHIMITHAIIBHO MHOTO METOAA
MIPABOBOTO PETYIUPOBAHUS apOUTPAKHOTO MIPOIIECCYATHHOTO TPaBa, B CPABHECHUH
C METOAOM TPaKIAHCKOTO TPOIECCyaIbHOTO TIpaBa, MMPUHIUITHAAILHOM
Pa3HOPOTHOCTH KX MTPEAMETOB.

2. O00CHOBBIBAETCS BBIBOJI O TOM, YTO OOJIBIIIMHCTBO CHCTEMOOOPA3YIOIINX
(GhaKkTOpOB, BIUSIONIMX HA PA3BUTHE OTPACITU aPOUTPAKHOTO MPOIECCYyATHHOTO
npaBa SBIISIOTCS YKOHOMHYECKHE OTHOIICHUS, TIOJUTHYECKAs BOJIS TOCYJapcTBa,
COIMAIBbHO-KYJIbTYpHBIE Tpanuiuu. Ha3zBanueie pakTopbl 1160 OmocpeoBaHHO,
AM00 HEMOCPEACTBEHHO OMNPEACISIIOT YCIOBHS (OPMHUPOBAHHS apOUTPaKHBIX
MPOIIECCYATbHBIX OTHOIICHHH, MPABOBOE MOJIOKEHUE UX CYOBEKTOB, IPUOPUTETHI
B 00BbEKTaX U COJIepIKAHNE TTPABOBOTO PETYIUPOBAHUS.

3. ApryMeHTHPYETCS TOJIOKEHHUE, UTO apOUTPaKHBIC CY/Ibl, SIBIISSICH OJHUM

U3 BHIOOB FOCYI[apCTBeHHOﬁ BJIaCTHU, KaK CHUCTCMaA TIoCyAapCTBCHHBLIX OPIaHOB,
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€CTh HEMpPEMEHHbIE aTpPUOyThI, TMOKA3aTeIu CTPEMJICHHS TOCyJapcTBa K
MOCTPOEHHUI0 TOCYJapcTBa MPaBOBOro, MO0 HAIMYUE CHIBHOW HE3aBUCUMOU H
CaMOCTOSITENIbHON CYZIeOHOM BIACTH, TOAUMHSIONIEHCs Tonbko Koncturyiun PO
u (denepalbHOMY 3aKOHY, TO3BOJISIET OOECHEYWTh TOCIOJICTBO 3aKOHA W
nojJiep>kKaHue MPaBoIoOpPsIKa B SKOHOMUYECKOM cdepe.

4. Jlenaetcs BBIBOJI, YTO MPABO JIFOOOTO JEMOKPATHYECKOTO TOCYAapCTBa, B
TOM 4ucie coBpeMeHHoW Poccuum xapakrtepusyercss OOHNIMMH —4YepTaMu,
CpEICTBaMHM, MPUCYIIMMHU BCSIKOMY IIPaBy, OCHOBAHHOMY Ha MEXIYyHapOIHO
NPU3HAHHBIX 00IlleYeNoBeUYeCKX MpuHIMNax. [[puHIunel npaBa Kak OCHOBHBIE
MOJIOKEHUS, UMEIOIIME OIPEICIAIONICe 3HAYCHUE, OKA3bIBAIOT BIMSHHE Ha
dbopMHpOBaHUE CUCTEMBI OTpaciied mpaBa, B TOM uucie U Ha (HOPMHUPOBAHUE
CHUCTEMBI apOUTpakHOTO TporieccyanbHoro mnpasa. B AIIK P® BocmpousBeneHs
U KOHKPETHU3WPOBAHbI TPHUMEHHUTEILHO K apOWTPaXKHOMY CYAONPOU3BOICTBY
nonoxxenust Konctutynuu PO.

5. AHanmu3upyroTcs (PyHKIIMM TpaBa KaK €IUHYIO LEJTOCTHYIO CHUCTEMY U
OPUXOAUT K BBIBOJY, YTO COOTHOIIEHHE OCHOBHBIX M OTpPACHEBBIX (DYHKIIHIA
IpaBa UMEET BAXKHOE 3HAYCHUHU, TAK KaK OTPACIH IPaABa, SBJISACH COCTABHOM
YacThlO CHUCTEMbI, UMEIOT (YHKUHHU, KOTOpPHIE MO CPaBHEHUIO C OCHOBHBIMU
00J1aal0T W3BECTHOM CHEIU(UKON, OMpeAesieMO MPEAMETOM TIPABOBOTO
pPEryJIMPOBAHUS ATON OTPACIU U €€ Ha3HAYEHUEM.

6. Jlaercs coOCTBEeHHOE OmpeleieHUe MPOIeCCYalbHON (PYHKIIHH:
«[IpomeccyannbHOM  (PyHKITMEH  SIBJSETCS  COBOKYITHOCTh  IMPOIIECCYaTTbHBIX
NEUCTBUN CyObeKTa apOUTPaKHOIO Mpoliecca, HANMpPaBICHHBIX Ha JIOCTH)KEHHE
nenel u 3amad apOUTPaKHOTO CYIOMPOU3ZBOJACTBA M PETYIHPYEMYI0 HOPMaMH
apOUTPaXHOTO MPOIIECCYaTBLHOTO MIpaBa.

7. YTBepxaaeTcs, 4TO MOJHOMOYHUS apOUTPAKHBIX CYJOB Ha Pa3THMYHBIX
CTaJuAX PACCMOTPEHUS M Pa3pelIeHHus JieJa BeCbMa PAa3HOPOJHBI MO YCIOBUAM
CBOEH peanu3amii, TMPOIeAype OCYIIECTBICHHs, (QopMe TpoleccyaabHOTo
3aKpEIUICHUS], FOPUANYECKUM TTOCHEACTBUSIM. ABTOpP OTMEYAET, YTO MOJIHOMOYUS
CyZla pa3HOPOJHBI U TIO CTEMEeHU 00S3aTEIBPHOCTH WX OCYIIEeCTBICHUS cyaoM. [1o
ATOMY TPHU3HAKY TMPEIaraeTcs BBIJCIUTh 00s3aTelbHbIE W (PaKyIbTaTUBHBIC
cyneOHble moaHoMmouus. Jiig BbiAeneHHus 0053aTeNbHbIX IMOJHOMOYHMM B

3aKOHO/IATEJIbCTBE YIOTPEOIAETCS CJIOBO «00S3aHHOCTH», Al (PaKyIbTaTUBHBIX -



«IIpaBoO».

8. B nuccepTaiinOHHOM UCCIEI0BaHUM 0OOOCHOBBIBAETCS BHIBOJ O TOM, YTO
4yepe3 HOPMbI apOUTPaKHOTO MPOLIECCYAIbHOTO MpaBa MPOUCXOAUT pealn3alis
HOPM MAaTEpHaJbHOIO IIpaBa, 4YTO OHM HAXONATCA BO B3aUMOJCHUCTBUU U
B3aMMOCBSI3M M B TO JKE€ BpEMS HMEIOT OTJIMYMTENbHbIE uepThl. Ha 3TOM
OCHOBaHUU aBTOP CUMUTAET, YTO HOpMA apOUTPaKHOTO MPOLIECCYaTbHOTO MpaBa —
ATO YCTAaHOBJICHHOE TOCYJAapCTBOM IIPAaBWJIO TMOBEACHUSA, MPEAOCTABISAIOIIEE
y4aCTHUKAaM PEryJIMpPYIOIIUX MPABOOTHOLICHUM CYObEKTHBHBIC IIpaBa U
BO3JIAralolIMe Ha HUX OO0S3aHHOCTH B TpOIECCE paspelieHus cropa B cdepe
MPEANPUHUMATENBCKON U MTHOW S3KOHOMHUYECKOU e TEIbHOCTH.

9. IlomguepkuBaeTcsi  BHEIIHSASA  CXOXKECTb  HOPM  apOUTPaKHOIO
IIPOLIECCYAIBHOTO IIpaBa ¢ HOPMaMH APYTUX OTPACIEN POCCHMCKOIO MpaBa U UX
OTJIMYUTEIIbHBIE YEPTHI.

10. B nuccepTalliOHHOM MCCIE€IOBAaHUM MTPOAHATM3UPOBAHO BO3JACHCTBUE
MEXIYHapOJAHOTO TpaBa Ha apOUTpakHOE TMpPOILEeCCyalibHOE MpaBo. ABTOP
OTMEYAEeT, 4TO apOUTpakHOE MpoleccyalibHOe NpaBo Poccuu mpenycmarpuBaeT
IIPUOPUTET INPHUMEHEHUS TOJIBKO JOTOBOPHBIX HOPM MEKIYHApOJHOIO IpaBa.
ApOutpaxkubie cyabl PO noiKHBI PYKOBOJICTBOBATHCS HAPSAY C JOTOBOPHBIMU U
oOLIeNprU3HAHHBIMI HOPMaMH MEXIYHAapPOHOTO MpaBa.

11. /IlenaeTcst BbIBOJ, YTO MCTOYHMKOM IpaBa B COBPEMEHHBIX YCIOBUSX
CTaHOBSTCS CyJeOHbIE MPEIEeNICeHThl, BBIPAXECHHbIE B (opMe TMOCTAHOBICHHI
Kouncturynuonnoro cyga P®, Ilpesunnyma Briciiero Apourpaxuoro Cyna PO,
mieHymMoB Briciiero Apoutpaxsoro Cyna P®.

12. HoBu3HO#M OTIWYAETCS MOAXO] aBTOPa K BOCHPHSITHIO 3aKOHOJIATEIIEM
cyneOHOM mnpakTUKU. B 3TOM BapuaHTe BO3JIEHCTBHSI aBTOP BBIIETSET JIBE
BO3MOXKHOCTH. B MEPBOM CIydae 3aKOHOAATENb BOCIHPUHUMAET PE3YJIbTAThI
paccMOTpEHHs CyJlaMH KOHKPETHBIX JieJl. Bo BTOpOM ciiydae 3aKOHOJATEIbHBIN
OpraH BO3BOJWT B PaHI HOPMATHUBHOI'O aKTa CJIOKUBIIYIOCS IPAKTUKY, JTUHUIO
IIPABOIIPUMEHUTEIBHOMN JAESATEIbHOCTH.

HayuyHo-npakTH4YecKasi 3HAYUMOCTh Pe3yJIbTATOB UCCIACA0OBAHUA.

Hacrosimee paucceprallmOHHOE HCCIIEIOBAHUE BHOCHUT ONPENEIICHHBIN
BKJIaJl B pa3BUTHE HAYYHOIO TMO3HAHUS O CTENEHH CUCTEMOOOPa3yIOUIUX

(dakTopoB Ha CTaHOBIEHHE, (HOPMUPOBAHHE U JaANbHEWIEE pa3BUTHE HOPM
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apOUTPaXHOTO MPOLECCYATBHOTO MTPaBa.

TeopeTnueckne TMONOKEHUS AUCCEPTAMA MOXHO MCIOJIb30BAaTh B
HAy4YHBIX HMCCJEIOBAHUIX JaJbHEHIINX TEOPETUUYECKUX pPa3pabOTOK B JAaHHOU
o0JacTu mpaBa, a Tak)Ke HAMTH MPUMEHEHHE B HAYYHOU U yueOHOMU IuTepartype.

[IpakTHyeCckO€ 3HAYEHHE MOTYT HMMETh H3JI0KEHHBIE NPEMJIOKEHHUS IO
COBEpUICHCTBOBAHUIO  apOUTPAKHOTO  MPOLIECCYabHOTO  3aKOHOAATENhCTBA,
JIOCTUTAEMBIE MMYTEM BHECEHHSI COOTBETCTBYIOIIMX M3MEHEHUM M JONOJHEHUN B
AIIK P®, a Takxe BbICKAa3aHHBIE PEIICHUS, MPEACTABISIONINE WHTEPEC ISt
MIPABOIIPUMEHUTENBHON MPAKTUKHU.

Conepxamuiics B paboTe MaTeprua; MOXKET OBITh UCTIOJIb30BaH B MPOIECCE
MpenojaBaHusi OCHOBHOTO YYEOHOTO Kypca «ApOUTpa)KHBIN MPOIECC», a TaKXKe
JUISl TOATOTOBKY CIIELUATIBHOTO Kypca 1o Teme «COOTHOLIEHNE MAaTepUaIbHOIO U
IPOLIECCYaTbHOTO 3aKOHOAATEIbCTBA.

Anpobanus pe3yJbTaTOB UCCJIET0BAHMS.

JluccepTaiys BeIMOJIHEHA Ha Kadeape apOuTpaxknoro nporecca I'OY BIIO
«CapaToBCKasl rocyAapCcTBeHHasi akajaeMus IpaBa». OCHOBHBIE TEOPETUYECKHE
BBIBOJIbI PAa0OTHI, a TaKXK€ HAyYHO-NPAKTUYECKUE PEKOMEHIALUU H3JI0KEHBI
aBTOPOM B €ro HAy4YHbIX MyOJMKAIMsAX, B BHUJE [OKJIAJ0B HA HAy4YHO-
NPAKTHUECKUX KOH(PEPEHIUSX.

PesynbraT HccienoBaHus anpoOUpoOBaH B IMpPakTUKE y4eOHOro mpolecca
IPU OCYLIECTBICHUH ACIHUPAHTOM IPENOAABATENBCKON NEATEIBHOCTH MO KypCy
«ApOUTpaXKHOE CYTOTPOU3BOICTBO.

CTpykTypa JAuccepTalmMM COOTBETCTBYET €€ LEeMsIM M 33/Ja4dam.
Jluccepraisi COCTOMT U3 BBEACHHUA, [BYX TIJaB, OOBEAUHAIOMIUX JCBSITH

naparpadoB, 3aKaoueHus 1 oubdauorpadumu.

OcHoBHOeE cojiepkaHue padoThI.

BBenenue. OOOCHOBBIBAETCS AKTyaJIbHOCTh TEMBI, €€ TEOPETHYECKas H
MpaKkTUYeCKass 3HAaYUMOCTh, IIOKa3aHa CTENeHb Hay4yHOW pa3paboTaHHOCTH,
chopMyTupOBaHBI 1€ M OCHOBHBIE 337]a4M padOThHI, €€ Hay4Hass HOBU3HA.

I'maBa mepBas «OOmAasi XapaKTEePUCTHKA CHCTEMOOOPA3YIOIIMX
(pakTOpoOB apOMTPAKHOIO MPOUECCYAJTbHOr0 MNPaBa» COCTOUT U3 MATU

naparpadoB. B riaBe npoBOIMTCS MIMPOKUN aHAIN3 CHCTEMOOOPA3YIOLIUX
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(GakTOpoB, K KOTOPHIM TIpaBOBas CHUCTEMa OTHOCUT TakHe (aKTOphl Kak
IpaBOCYyJM€, HOPMATHBHAsl, IPABOIIPUMEHUTENBHBIC AaKThI, IIPABOOTHOIICHMS,
NPUHLNIIBI, PYHKINH, apOUTPaXKHBIE CYIbl, TOJIHOMOYUS apOUTPaKHBIX CYIOB.

Ilaparpa¢ mnepBbIii  pacKpblBa€T  NOPEAMET, METOJ  IPABOBOIO
pEryJIMpOBaHMs, MECTO apOUTPAKHOI'O IPOLIECCYaIbHOTO IIpaBa B CHCTEME
OTpacieu npasa.

CucremooOpasyroliee  BAMSHME [peAMETa U METOoJa  [IPaBOBOIO
pEeryJMpoBaHMs OJMHAKOBO IIPUMEHMMO KaK K OTpPaciv TIPaKJaHCKOTO
IPOLECCYaJIbHOTO, TaK M K OTPaciu apOUTPa)KHOTO MPOLECCYalbHOIO IpaBa.
ApOutpakHble TpoIecCyalbHbIE METOJAbl COYETAlOT B ce0e IJIEMEHTHI
umnepatuBHocTH. IIponeccyanbHble HOpMBI 00€CHEUYMBAIOT IJIABEHCTBYIOLIEE
MOJIOKEHNE apOUTPaKHOTO CyJa Kak opraHa CyaeOHOW BIAcTH, HAJENIAIOT CYA
IIOJTHOMOYHSIMM ~ II0  PYKOBOJACTBY  IIPOLIECCOM,  OINPEIEHAIOT  MOPANOK
apOUTPaKHOTO CYJIONPOU3BOACTBA C JHUCHO3UTUBHBIM HAdyajOM. JTO PaBEHCTBO
CTOPOH apOUTPaKHOTO TMpoIlecca, HAJIWYUE CHUCTEMBbl TapaHTUl, MpaB ero
CyOBEKTOB.

BonpmuHcTBO cucTeMO0Opa3yronux (GakTopoB, BIUSIONIMX HAa pPa3BUTHE
oTpacid apOUTPAKHOTO IPOLECCYAIIbHOTO IpaBa, SBISIOTCS: 3KOHOMUYECKHE
OTHOILIEHUS, TOJUTHYECKAass BOJA TOCYJAapCTBa, COLUAIBHO-KYJIbTYPHBIE
TeHAeHInU. Ha3BaHHbIe (akTOpbl 1100 OMOCPENOBAHHO, JINOO HEMOCPEACTBEHHO
OMpEAeNsAOT  YCIOBUA  (OPMHUPOBAaHUS  apOUTPAXKHBIX  MPOIECCYaTbHbBIX
OTHOIICHUH, MPABOBOE TOJOXKEHUE UX CYyOBEKTOB, MPHUOPUTETHI B OOBEKTaX H
COJZIEpKaHUU IIPABOBOI'O PETyJINPOBAHUS.

Hapsiny ¢ BHemHuMu (akTopamu MpaBoBas CHCTEMa BKIIOYaeT B ceOs
Takue (AaKTOpbl Kak IMpaBOCYAHUE, HOPUANYECKAsl IpaKTUKa, HOPMAaTHBHBIE,
NPAaBONPUMEHHUTENbHbBIE  aKThl, [PAaBOOTHOLIEHUS, TMPUHIUNB], (YHKIUH,
apOUTpaXkHbIe CYJbl, MOJHOMOUYHUS apOMTPa)xHbIX CynoB. VcueprnbiBaronuii ux
IIEpeYeHb JaTh 3aTPyAHUTEIBHO, ITOCKOJBKY IPAaBOBasg CUCTEMA — CIIOXKHOE,
JUHaMHuYecKoe oOpa3oBaHHE, B CTPYKTYpe KOTOPOIO €CTb CBOM CHCTEMBI U
noJICUCTEMBI. B TO ke BpeMsl CyIIeCTBYIOT IOCTOSIHHbIE (DAKTOpbl — 3TO
OPUHLIUIBI CUCTEMBI, (QYHKUIHUU apOUTPAXHOTO CyAd, MOJHOMOYHS, UCTOYHHUKH
KOTOpBIE€ MPHUCYTCTBOBAIM B MPAaBOBOM cHCTeME Bceraa U OynyT TAaKUMH K€ B

TCUCHHUC CIIC JOJIIOro BPECMCHU.
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B maparpajge BTOpOM mOKa3aHa posib apOUTPAKHBIX CYIOB B
Poccuiickol npaBoBoM cucTteme.

Apbutpaxusie Cynel B P® 3aHuMaloT BakKHOE MECTO B CHCTEME
oOecrieyeHHsT 3aKOHHBIX IpaB MU MHTEPECOB YYACTHHUKOB HSKOHOMHUYECKOTO
o6opoTa. Ponb u 3HaUeHHE apOUTPAKHBIX CY/I0B B €IMHOMN cyaeOHOM cucteme PO
OTpeeNsAeTCs UX CIOCOOHOCTHIO pacCMaTpUBATh U pa3peliaTh 3KOHOMUYECKHE
CIIOPbl W WHBIE IOABEIOMCTBEHHBIE HMM J€jla B YCTAHOBIEHHOM 3aKOHOM
nporeccyanbHoOu Gopme.

Poct u BausiHUE apOUTpPaKHBIX CYJOB Kak Ha pa3BUTHE 3KOHOMHKHU B
LEJIOM W IPUJAHME €M NPaBOBOIO XapakTepa, TAaK W HA Pa3BUTHE
rOCyJapCTBEHHBIX Hayaja B Hed Heocnopumbl. HanpaBnenHocte Poccun Ha
IIOCTPOCHUE W B JAJIBHEUIIEM pPBIHOYHOM 3KOHOMHUKHM €CTh CBHJIETEIIBCTBO
HEOOpaTUMOCTH JTOrO0 Tpolecca U HaaexkHas Oa3za Uil pa3BUTUSA U
COBEPILIEHCTBOBAHUS OPTaHU3alUU U JESTEIHHOCTH apOUTPAKHBIX CY/0B.

CoBpeMeHHass poccuiickas KOHCTUTYIIMOHHAs MOJENb CyAeOHOW BIIacTH
dbopMHpoBanach € HECOMHEHHBIM pacyeToM Ha aKTUBHOE U JUHAMUYHOE
B3aMMOJICHCTBHE OOpPa3yOIIMX €€ BETBeW KOHCTUTYLIMOHHOTO, TPakJaHCKOTO,
aAMUHUACTPATUBHOTO W  YTOJOBHOIO  Ccynonpou3BojacTBa.  KoHcTuTynus
Poccuiickoii ®denepanuu onepupyeT €AUHBIM MOHITHEM — <«CyneOHasi BIacTh»
(r.7).

CynebHasi cucTeMa HCKIIIOYAeT KaKue-TM00 HESCHOCTU B ONpEAeNICHUU
nosHoMOuMil cyne6Hbix opraHoB. Kouctutynumonssii Cyn P® He wmoxer
nepecMaTpuBaTh pelieHusl Kakoro-iaubo apyroro cyna, Bepxosueiit Cyn PO —
pemenusi Konctutyunonnoro Cyna P® u apbutpaxsbix cyaoB, Beicimit
ApoOutpaxubii Cynq P® — Koncruryuuonnoro Cyaa P® u cynoB oOuiei
IOPUCIHKIINH.

B mpakTthueckoM NOHMMaHUM BOIpoca HaM Obl XOTEJNOCh OOpaTUThH
BHMMaHUE Ha TO OOCTOSTENbCTBO, YTO, HECMOTPS Ha OTCYTCTBHE €IWHOTO H
TOYHOT'O MPEJICTABICHUS] O CYIIHOCTH MPUHIIMIA €JUHCTBA CyNeOHOUM BIacTH, B
NOCNEAHUE TOJbl HAaMETWJIACh TEHACHIHUA B BbIPAOOTKE EIMHBIX MPABOBBIX
no3uunid Koncturymmonnoro Cyna P®, BepxoBHoro Cyma P® u Beicuiero
Apoutpaxknoro Cyna P® o paspeuieHUu CHOpPOB, CBA3aHHBIX C 3alUTOM

HMMYIICCTBCHHBIX OTHOIICHUU.
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JIeMOKpaTH4ECKUI PEKUM TrOCYJapCTBa, €ro COLUAIbHAs HAIPABIECHHOCTb
NPEAONPENEIIAOT HaJWYMe TOCYIAPCTBEHHBIX HWHCTUTYTOB, CTaBSIUMX IEepen
co0010 B KaueCcTBE MPHOPHUTETHBIX 3aj]ay 3alUTy 3aKOHHBIX MPaB U MHTEPECOB
YeJioBeKa U rpakJaHnHa, oOecreueHne JOCTyIa KaKI0ro K MpaBoCcyauio B chepe
DKOHOMHMYECKON W MHOM NPEANPUHUMATEIICKON AESATEIbHOCTH, TAaKOBBIM
ABIIETCS apOUTPAXKHBIN CY/I.

Cucrema apOuTpakHbIX CynoB Poccuu oTiMyaeTcss OAHOW YHHMKaIbHOU
OCOOEHHOCTBIO: OHAa JlaeT CTOPOHAM TOpa3fo OOoJbIIe BO3MOXKHOCTEH IS
00>KaJoBaHUsl PEIICHUM, YeM B JPYTUX CyNEeOHBIX CHCTeMaX, KaK POCCHMCKHUX,
TaK U 3apyOC)KHBIX.

JIrobas cropona o AIIK P® umeer mpaBo NMpoBeCTH ACIO yepe3 YEThIpe
WHCTAaHIUU HCKIOYUTEIBHO O CBOEH BOJIE. DTO MOBBILICHHAS TAPAHTHS CTOPOH.
Uto KacaeTcs UYETBEPTOM MHCTAHUMH, HAA30PHOW, TO OHA  SBISIETCA
VCKJIFOUUTEIBHOU.

HaubGonee cepresHoMy peopMUpPOBaHUIO TOABEPTHYTHI OJOXKEHUS
Konekca, periiaMeHTUPYIOIIME MPOU3BOJACTBO B HAA30pHOW MHCTaHIMH (CT.292
ATIK P® 2002r.).

B nacrosmee Bpemst AIIK P® 2002r. cornacyeTr npou3BoACTBO HAA30PHOM
MHCTAHIMU ¢ EBpONENCKONM KOHBEHIMEN O 3aIlUTE IPaB YEJIOBEKAa U OCHOBHBIX
cBoOo u EBponeiickoro Cyza no mpaBaM 4esioBeKa.

KOHBEHIIMS UCXOOUT M3 TOTO, YTO JIMIA, HE YYAaCTBYIOIIME B Je€iie, HE
MOTYT BMENIMBAThCSI B TMpOLECC M, HAOOOPOT, MPOLECC HHULUUPYETCH,
BO30YK/Ia€TCS B CHITY BOJICU3bSIBJICHUS JIMIIA, YbH MTPaBa HApyIICHBI.

B AIIK P® 2002r. HECKOTBKO YCUJICHBI TapaHTHH HE3aBHUCUMOCTH CyZAei
pPa3IMYHBIX CYJIEOHBIX MHCTAHIMM, YTO TPOSABISIETCS, MpPEeXIe BCEro, B
CaMOCTOSITENIbHOM, OECTIPUCTPACTHONW OLIEHKE BCEX OOCTOSITENBCTB J€la CYJI0M
aneJUSIMMOHHONM WMHCTaHUMH, B IIOBTOPHOM pAaCCMOTPEHHHM Jela B TMOJHOM
o0BbeMe, B BO3MOXXHOCTH BBIHECEHHUSI HOBOTO PEIICHUS.

B Hacrosiiee BpeMsi €CTh OCHOBaHMS YTBEpKIaTh, UTO CyJeOHas BIACTh
BBICTYIIAET MMEHHO KaK BJIACTh, @ HE KaK MPOCTas CyMMa MOJIHOMOYHl CyIeOHbIX
OpraHoB. JTO 3HAYMMO [JIsl TEOPUU U SIBISETCS BAKHOM NPAKTUYECKOMN 3a1adeil.
Ee cyTh cOCTOUT B TOM, YTO CO3/IaHU€ ABTOPUTETHOM Cy/I€OHOM BIACTH CBS3aHO B

NEPBYIO OuYepenb C TMPEBpAIllEeHUEM CHCTEMbI CyleOHBIX OPraHoB B CyneOHYIO
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BJIACTh, MPHU3BAHHYIO CTAaTh XPAHHUTEIbHHUIIEH TPAXKTAHCKOTO MHpa, TMpPaB U
cBOOO]T YeIoBeKa, 00ECeYnTh 3aKOHHOCTh M CIIPAaBEIIMBOCTh B oOmiectBe. He
CIIy4alfHO OJHOM W3 3aja4 B apOUTPaXHBIX CyJax 3aKPeIUIIeTCs CIPaBEIIHBOC
nyOonuyHOe cyneOHOe pa3OMpaTeNbcTBO HE3aBUCUMBIM U OECIIPUCTPACTHBIM
CYJIOM, OCHOBAaHHBIM Ha 3aKOHHOM paccMOTpeHHH Jei. MIMeHHo B 3Tux chepax
OOIIIeCTBEHHO! KM3HU CcyneOHasi BJIacTh HE TOJBKO HE JOJDKHA YCTYNAaTh JBYM
JPYTUM BJIACTSAM B aBTOPUTETE U ICHCTBUTEIBHOCTH, HO C MO3MUIIMIA 3alUTHI MPaB
YeJloBeKa, MPUHIMUIOB JEMOKpPaTMM W 3aKOHHOCTH OHa MpHoOperaeT ocoboe
3HAYCHHE, CICPXKUBAsI U OTPAHUYMBAsI OPTaHbl BJIACTU M YIPABJICHUS MpeIeiaMu
3aKOHa.

IMaparpad Tpermii MOCBSIICH OCHOBHBIM IOJIHOMOYHSM apOUTPaXKHBIX
CYZIOB B TIPOIIECCE OCYIIECTBICHUS MTPABOCY THUSI.

OCHOBHBIE MTOJTHOMOYUSI apOUTPaKHOTO CyJa B MPOIECCE OCYIIECTBICHUS
NPaBOCYAMsI CBOAATCSA K TOMY, YTO B IPOIECCYaTbHBIX MPABOOTHOIICHUSIX CY/
BBICTYIIA€T HE TOJBKO KaK YIPaBOMOYCHHBIN CyOBheKT. OH HeceT U 00sS3aHHOCTH
10 pealin3allii CBOUX TOJHOMOYHE M Tepel rocyapcTBOM, KOTOPOE HaJeniI0
ero UMH, U TIepe]] TUIaMHU, YIaCTBYIOIIUMU B Jiese. IMeHHO Ha Cyjie 3aMBIKalOTCs
BCE KOHKPETHBIC MpaBa U 00S3aHHOCTH YYaCTHHKOB IPOIECcca, MOATOMY CYJ Kak
OpraH TOCyIapCTBEHHOW BIACTH 3aHMMAaeT B MPOIECCYAIbHOM OTHOIICHUU
MIOJIOXKCHHE PYKOBOMSIIETO CYyOBEKTa, UTO TOATBEPKIACTCS COJCPKAHUEM €ro
npaB ¥ 0053aHHOCTEH, OMPEACTISIOMINX MOJIHOMOYHS CyJ1a B XOJ/I€ OCYIIECTBICHUS
UM TIPaBOCYTHUSI.

[TonHOMOYMS Cyla Ha pa3jIM4YHBIX CTAIUAX PACCMOTPECHHUS M pa3pelIeHUs
Jela  BECbMa pA3HOPOJHBI IO YCIOBHSM CBOCH pealH3alud, MpoIeaype
OCYyILIECTBJICHUS, (OpME  MPOIECCYAIbHOTO  3aKPEIUICHHUS, HOPHIUYCCKUM
nociencTBusaM. Cienyer OTMETHTh, YTO TOJIHOMOYHS CyJa PasHOPOIHBI U TIO
CTEMeHHU 0053aTeIbHOCTH UX OCYIIECTBICHHUS Cy1oM. [10 3TOMy MpU3HAKY MOXHO
BBIJICIUTE 00s3aTenbHbIe M (aKyJIbTaTUBHBIE CyAeOHBbIE MosHOMOUMs. Jlist
BBIJICTICHUST 0053aTENIbHBIX MOJHOMOYMN B 3aKOHOJATEILCTBE YHOTpeOseTcs
CIIOBO  «0OS3aHHOCTB», Jsi  (DaKylnbTaTUBHBIX  «mpaBo». Peammzanus
(aKymbTaTUBHBIX TIOJHOMOYHMM KpOME 3aKOHOAATEIbHOTO  3aKpeIIeHHS,
XapaKTepU3yeTcs 3aBUCUMOCTBIO OT CyAeOHOro ycMoTrpeHus u (i)

BOJICU3BABJIICHUA YHACTHHUKOB ITPOLICCCA.
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Haubonee BaXHBIMH U3 BCErO MIMPOKOTO CHEKTpa CyA€OHBIX MOTHOMOYUN
SBJIIOTCSl pelIaroniye nojnomouus. M3 Bcex nedCTBUI cyla cieayeT BbIACISThH
T€, KOTOPBIMHA CYJ pa3peliaeT CIop O MpPaBe TIPAXKJAHCKOM WU TE€ WM HWHBIE
BOIIPOCHI IIPOLIECCA, 3TU AEHUCTBUA SIBISIOTCA PELIAIOIIMMHU — CyJl COBEPLIAET UX
MyTEM BBICKA3bIBAHUS CBOMX CYXJCHHI, B KOTOPBIX BbIpaKaeTcsl BJIacTHasi BOJIS
CyJla KaK OpraHa rocyapcTBa, - U SIBISIOTCS 0053aTeIbHBIMU MIPH OIPEIEeICHHBIX
ycioBusix. OcTanbHble JEHCTBUSA CyJa MOXHO Ha3BaTh IOJATOTOBHUTENIbHBIMH,
NOCKOJIBKY MMH CYJ TOJIBKO MOJATOTaBIMBAET MAaTE€pUalbl [Js pelaroux
neicteuii (C.H.AGpamoB).

[TomHOMOUYMS cyAa MO pa3pelIEHUI0 CIIOpa MO CYIIECTBY, O BBIHECEHUIO
peuieHus SBISI0TCS HauOoJiee BAKHBIMU, MOJBOSIIMMHU UTOT BCEMY CYACOHOMY
npoueccy. OTH TOJHOMOYHS TPEACTaBIsAOT CcO0Oi mpeporaTUBy Cyna,
IPUHALJIEKALIEE EMY UCKIIFOUUTEIBHOE TIPABO.

Cyn sBusieTcsi o0s3aTeNbHBIM M TJIABHBIM YYAaCTHUKOM apOUTPA’KHBIX
polLEecCyalbHbIX  MPABOOTHOLUEHWHM, TOJBKO CyI  SBJISIETCS  OPraHoOM,
OCYULIECTBIISIOIIUM TpaBocyaue. JJisi BbIMOJHEHUS 3a/1ay, BO3JIOKEHHBIX Ha HETO
rocyJapcTBOM, CyJ HAJEIEH ONpPENEJECHHbIMU IOJHOMOYMUSMH, KOTOPBIE
NPEACTABISIOT COOOW HaXOJsUIMEeCs B EIUHCTBE MpaBa U OO0S3aHHOCTU H
OCYILECTBIISIOTCS IIPU HAJIMYUU ONPENEIICHHBIX OCHOBAHUU U yciioBuil. HecmoTpst
HAa 3HAYUMOCTh BCEX CyAE€OHBIX TOJHOMOYMM, Hambosiee BaXKHBIMU
IPECTaBISIIOTCS  pEIlalolIue IOJHOMOYHUS CyAa, KOTopble W OynyT Oomee
OAPOOHO PACCMOTPEHBI B TATbHEUIIIEM.

[TonHoMoOuMsT apOUTPaXKHOTO CyJa — 3TO COBOKYIHOCTh €ro mpaB H
oOsi3anHOCTEH. TakuM 00pa3oM, MOHATHE «peanu3alus NOJTHOMOYHIT» BKIIOYAET
B ce0sl JesATeIbHOCTh Cyla 1O OCYIIECTBIEHHUIO TpaB M  BBINOJHEHHUIO
00s13aHHOCTEH, BO3JIO’KEHHBIX Ha CYJ rOCyAapCTBOM.

B naparpajge 4yerBepTOM T1OKa3aHO BIUSHUE MPUHIUMIOB Ha
dbopMHUpOBaHUE CUCTEMBI apOUTPAKHOTO MPOIIECCYaTLHOTO MTPaBa.

[IpaBo 1000r0  JAEMOKpPaTHYECKOTrO TOCyAapcTBa, B TOM  YHUCIHE
coBpemeHHo Poccum xapaktepusyercs oOmMMMHU 4YepTaMu, CpPEICTBAMH,
OPUCYIIMMU BCSIKOMY IIpaBy, OCHOBAaHHOMY Ha MEXIyHAapOJHO-IPU3HAHHBIX
00111e4YeI0BEYECKUX MTPUHIUTIAX.

[lpuHuMnBl mpaBa C OJHOM CTOPOHBI OTPAKAIOT €ro OOBEKTUBHBIC
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CBOIICTBa, OOYCIIOBJICHHBIE 3aKOHOMEPHOCTSMHU Pa3BUTHsS JAHHOTO OOIIECTBa,
BCEl TraMMOW MCTOpPUYECKM MPUCYLUIMX €My HHTEPECOB, MOTPEOHOCTEH,
IPOTUBOPEYMII M KOMIIPOMMCCOB PAa3JIMYHBIX KJIACCOB M cioeB HaceneHus. C
JIpyrol — B MPUHIMMAX IpaBa BOIUIOMIAETCA €r0 CYOBEKTUBHOE BOCIIPHUSITHE
YjJeHaMu OO0IlecTBa MX HPAaBCTBEHHbIE U IIPAaBOBbIE B3IVIAIbl, UYBCTBA,
TpeOOBaHUs, BbIpaKaeMble B PA3NIUYHBIX YUEHHUSAX, TEOPHUSIX, HAMpPaBICHUSIX,
npaBonoHUMaHusl. [lo3ToMy NpUHLIMIBI MpaBa JOKHBI paccMaTpUBaThCs C
y4eTOM, KaK eIWHCTBA, TaK M OCOOCHHOCTEH OOEWX CTOPOH, C TO3UITHIA
CJIOKMBILIETOCS B FOPUANYECKON U PpritocopCcKoi HayKax OOIIEro MpeacTaBaeHUs
00 00BEKTUBHOM U CYOBEKTHUBHOM B IPaBe.

JluccepTaHT CUMTAET, YTO NPUHLHUIIBI HAXOAATCA B OINPEAEICHHOU
B3aMMOCBSA3HM, YTO OOYCIOBIMBAE€T HUX IOCTPOCHHE B BHUJAE ONPEIACICHHON
cucteMbl. [IpyHIMOBI 1paBa Kak OCHOBHBIE  IIOJIOKEHUS, HMEIOLIUE
onpezessAlee 3HAaYeHWE, OKa3bIBAIOT BIMSHUE HAa (POPMHUPOBAHUE CHCTEMBI
oTpacield mpaBa, B TOM uucjie U Ha (OPMUPOBAHHUE CUCTEMBI apOUTPAKHOTO
IPOLECCYaIbHOIO MIpaBa.

boictpo Moaudunupyromuecs MPUHIMIBL  apOUTPaKHOTO  MpoIlecca,
perynupymoomue 3PQPEeKTUBHOCTh IMPABOCYAMs, BBICTYNAIOT CBOEOOpa3HON
OPUYUHHO-CJIEICTBEHHOW  CBSI3bI0  MEXJYy  HMMEIOUIMMUCSA  YCIOBUSMH
(YHKIIMOHUPOBAHMS PBIHOYHBIX OTHOLUEHUN M MOSBICHUEM B apOUTPaKHOM
polecCyalbHOM 3aKOHOAATEIbCTBE HOBBIX HOPM U MHCTUTYTOB.

[Tpupomoit apOUTPaKHOTO CYTOMPOU3BOACTBA OMPEICIAIOTCS MPUHIUIIBI
OCYILIECTBJICHUS CYJeOHOM BJIACTU OpraHaMHU SKOHOMHUYECKOTO MpaBocyaus. [l
Oonee SICHOTO M OTYETJIMBOTO YCBOEHHS COJAEP)KAHHUS TMPABOBBIX HOPM,
PEryIUPYIOIIUX apOUTpaXKHbI MPOLECC, a, CIEAOBATENbHO, I MPaBUIBHOIO
NPUMEHEHHS UX Ha MPaKTHUKE HEO0OXOJUMO 3HAHUE MPUHLMUIIOB apOUTPaKHOTO
npouecca. IJTO IMO3BOJISIET HAMTH NPAaBUJIBHOE PELIEHUE TOTO WM HHOTO
IPOLIECCYaTbHOIO BOIPOCA, €CIH JJIA PA3PELICHHUs] €r0 HET COOTBETCTBYIOIIEH
HOpMBI. 3HaHUE MPUHIUIIOB MO3BOJIIET YCTAHOBUTH NPOOJIEMBbI apOUTPA’KHOTO
IPOLECCYaJIbHOTO 3aKOHOAATENbCTBA, BBIABUTH YCTApEBIIME M pa3paboTaTh
HOBBIE TIPABOBHIE HOPMBI.

[TpyuHuMnbl  apOUTpa)KHOTO  IpoLecca MOXXHO — ONPENENIUTh  Kak

3aKpeIJIeHHblE B HOpMax  apOUTPaKHOTO  MPOLECCYaJbHOTO  MpaBa
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OCHOBOIIOJIArarIlye MOJIOKEHHUSI, OCHOBHBIE Hayalsla, KacarollUecs OTHPABIICHUS
npaBocyus B cpepe X03sMCTBEHHON IOPUCIUKIIMKI U OTPAKAIOIINE OCOOEHHOCTH
JNAHHOW OTpaciy npasa. [[pyHIUIIBI ABIAIOTCA OPUEHTUPOM B HOPMOTBOPUYECKOU
JESTENIbHOCTH TMPU  COBEPIICHCTBOBAHUM aPOUTPAKHOTO  IPOLIECCYaTbHOTO
3aKoHOJaTenbcTBa. OHM  MO3BOJAIOT  apOUTPaXXKHOMY Cyly  OOECHnedyuTh
IPaBUJIbHOE TOHUMaHHE apOUTPAKHOTO MPOIECCYaTbHOIO 3aKOHOAATENBCTBA U
IPUMEHEHHE B COOTBETCTBHUH C JeHCTBUTEIbHBIM cMbICiIOM (B.B.SIpkoB).

AHaJIM3 IEUCTBYIOIIETO 3aKOHOIaTeNbCcTBa, a UMEHHO Kouctutynuu PO,
®K3 «06 apOutpaxubix cynax B P®», AIIK P® mno3Bojser BbIIECIUTH
CIIEIYIOIIYI0 CHCTEMY MPHUHIMIOB apOUTPa)KHOTO MPOLECCYaTbHOTO IpaBa;
MPUHLNI OTIPABJICHUS MPABOCYAUA M0 S3KOHOMUYECKUM U MUHBIM CIIOPaM TOJIBKO
cynoMm (.1 ct.118 Koncrutynuu P®), HezaBucumMocTi apOUTpakHbIX cynei (m.1
c1.120 Konctutynuu PO, cr.6 ®K3 «OO6 apOutpaxspix cymax B PO»),
3aKOHHOCTH, PaBEHCTBA OpraHM3alWid W TPAXKIAH MEPEN 3aKOHOM U CYIOM,
COCTA3ATENBbHOCTH, PAaBHOMNPABHsS CTOPOH, TJIACHOCTU pa30upaTenbcTBa e,
JVCIIO3UTUBHOCTH, YCTHOCTH, HEMOCPEICTBEHHOCTH, COUYETAHUS €IMHOJINYHOTO U
KOJUIETMAJIBHOIO COCTaBa CyJa NpH pa3pelIeHUH OTHECEHHBIX K BEIEHUIO
apOUTpaXHBIX CYAOB Je€J, NMPUHLHUI TOCYJapCTBEHHOIO s3bIKa apOUTPaskKHOTO
CyJIOITPOU3BO/ICTBA.

B Apb6utpaxHno-nponeccyansHoM Kogexkce PO 2002r. ¢ yyeTom mpakTHKU
npuMeHeHun HopM npekHero AlIK 3HauMTeNnbHO M3MEHUIIOCH MOHATHE, POJIb U
3HaYeHHE MPUHIUIA COCTA3ATEIBHOCTH B apOUTPaXHOM CYAOMPOU3BOJCTBE C
y4eTOM 3apyOeKHOTr0 CYAONPOU3BOACTBA, OCOOEHHOCTEM POCCHIICKOTO MpaBa U
npouecca. B yacTHOCTH, paclIMpeH MepedeHb BUJIOB JOKA3aTeNIbCTB, MOSIBUIHCH
HOBBIE€ BHJIbl JI0KA3aTENIbCTB, COCTA3ATENbHOCTh NMPOHMU3BIBAET BECH IPOLECC C
MOMEHTa  BO30OYXXIEHHUS  Jiea, paclIMpeH0 [OHHUMAaHHE€  OTHOCHUMOCTH
JIOKA3aTEIbCTB, BaXKHAsl pOJb B MPOLECCE OTBOAUTCA CYAY, MPEXKAE BCEro C
HEeNbl0 3auuThl Oosiee c€i1aboil CTOPOHBI B MpoOIECcCe, CTOPOHBI HAJECIEHBI
«IPABOM pPEArupOBAHUS», MOSIBUIUCHh HOBEIIbI PETJAMEHTALMU U MPOBEACHUS
DKCIIEPTHU3BI U JIP.

B maparpajge nsitom npoaHanu3upoBaHbl (YHKIUU apOUTPaKHOTO

MpoHeCCyalbHOTIO IIpaBa KaK COCTaBHOM YaCTH CUCTEMBI ImpaBa.
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B apOutpakxHOM CymONpPOU3BOACTBE Ka)XAbli U3 CYOBEKTOB BBINOJHSET
onpezeneHHble QYHKIMH, B COOTBETCTBUM C KOTOPHIMHM OH HaJIE€JIEH KOMILJIEKCOM
npaB u oOsi3aHHOCTeH. OmnpeneneHue MNpolecCyalbHOW (PYHKIMH YYaCTHHKOB
paccMOTpeHHs Jea MO3BOJIsIeT 0ojiee TOYHO M YETKO MpOaHaIM3UPOBaTh M
OINpEAEIUTh KaK OCHOBHBIE HAIPABIICHUSI BCEH MPOLIECCYAbHON J1€ATENbHOCTH,
TaK U XapakTep, Ueib AeATEeIbHOCTH U IPAaBOMOYHS KaXI0TO CyOBheKTa mpoiiecca.

B ropuanueckodl suTeparype K HACTOALIEMY MOMEHTY YTBEPAMIIOCH
MHEHHE O CUCTEMHOMN 3aBUCMMOCTH Pa3IMUHBIX MPOLECCYaTbHBIX (PYHKIIHMA.

Jliig onpeneneHus CylHOCTH KaKOTo-JIM0O SIBIEHHUS HEOOXOAMMO MOKa3aTh
€ro MECTO M POJb B CHUCTEME, AKLUEHTUPOBAB BHUMAHUE HA BBISBICHUU Kak
LEJOCTHBIX CBOMCTB 3TOrO SIBJIEHUS, TaK W HA M3YyYEHUU €ro CTPYKTYPHBIX
JIIEMEHTOB. B 3TOH CBSI3M MpencTaBiseTcs NPABWIBHBIM PAacCMaTpUBATh
byHKIIMA cyaa dyepe3 ompesencHue GyHKIUA apOUTPaKHOTO CYIOMPOU3BO/ICTBA
U (PYHKIIMI IPOLIECCyaIbHOTO MPaBa B LEJIOM.

[To MHeHuto mguccepraHTa, B padoTax MPOLECCYATHCTOB COBEPIICHHO
IOPAaBWJIBHO  yKa3bIBaeTCs, 4YTO (YHKUMH CyAa M €ro  JeATelIbHOCTH
npenonpeaeseHbl PyHKIUIMU MPOLECCYaTbHOTO MpaBa.

B Hactosimiee Bpems HamOojee pacnpocTpaHeHa TOYKa 3pEHHUs, YTO
apOUTpaXHOMY  TPOLECCYyaJbHOMY  MpaBy  MPHUCYIIM  OXpaHHUTEIbHas,
peryisaTUBHAsI U BOCIUTATENbHAs QYHKIHH,

PerynstuBHass QyHKuMs apOUTPa)KHOTO MPOIECCYaJbHOTO MpaBa HMEET
CBOMM OOBEKTOM OOIECTBEHHBIE OTHOILIEHUS, BO3HHUKAIOUINE MEXIY CYAOM H
y4acTHUKaMU Ipolecca. ApOUTpa)KHOE IMpOLECCyalbHOE IMPaBO ONpPEAeseT
IPaHUIbl TTOBEACHUS CYOBEKTOB IMPOLIECCYabHBIX OTHOIICHUH, UX CYOBEKTHBIN
COCTaB M COJEPKATEIbHYIO CTOPOHY UX AesitenbHOcTH. Hampuwmep, B rnase 7/
AIIK P® «Jloka3zarenbCcTBa M JIOKa3bIBAHUE» PETJAMEHTUPYIOTCS Kpyr
CyOBEKTOB, IPUHUMAIOIIUX YYacTHE B JI0Ka3aTE€IbCTBEHHOW NEATEIbHOCTH, UX
npaBa U 00SI3aHHOCTH, a TaK)Ke HEOIAaronmpuUsTHbIE MOCIEACTBH, HACTYHAIOUINE
JUISL JIUL], HAPYLIMBIIKUX IPOLECCYalbHYIO (POPMY JOKA3bIBAHMUS.

OOBEKTOM BOCIUTATENBHON (PYHKIIMU MPOLECCYaJbHOTO MpaBa BBHICTYIAET
0OIIECTBEHHOE U MH/IMBUyaJTbHOE CO3HAHUE TPaXKIaH.

OCOOEHHOCTBIO BOCHUTATENbHOM (YHKIMM SBISETCA TO, YTO OHA

peanusyercsi B paMKax MpPOIECCyalbHOM AESATEIbHOCTH, XOTS BOCHUTATEIBLHOE
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BO3/ICHICTBUE OOpAIICeHO HE TOJBKO HAa YYAaCTHHKOB IpoIlecca, HO W Ha BCEX
JIPYTHUX TPaKIaH.

3amadaMu CyIONPOU3BOJICTBA B apOUTPaKHOM CyJie SBIISIOTCS HE TOJBKO
3allUTa HAPYHICHHBIX ¥  OCIIAPUBAeMbIX MpaB  OpraHu3aluii, HO U
NpenynpexaeHne  MpaBOHApYyImIEeHUH B cdepe  MpeanpUHUMATEITHCKOM
HesTenbHOCTH. YacTHOe ompeneneHHne — OJHO M3 CPEICTB  TaKOro
NpenynpexaeHrs. BO3MOXHOCTh  BBIHECEHHs]  YaCTHOTO  OIpPEICTICHHS
PeyCMOTPEHA ISl CYAOB OOIIel IOPUCAMKIMN B TpaxmanckoM (cT.226 I'TIK
P®) u yronoBuom mporeccax (ct.29 YIIK P®). JluccepraHT cymTaer, 4TO
HEOOXOIMMO TMPEJOCTAaBUTh apOUTPaXHBIM CyAaM JaHHOE MPEBEHTUBHOE
MIOJTHOMOYHE.

3amaun  apOUTPAKHOTO CYAONPOHM3BOJCTBA SIBISIIOTCS 3afadyaMH  BCEX
CyIeOHBIX OpraHOB, BKJIOYasi apOUTPaKHBIE CYyAbl TEPBOM WHCTAHIUU U
BBIIIECTOSIIIINE CY/IBI.

BmecTe ¢ TeM KaxIplil CyeOHBI OpraH UMEET CBOK HEMOCPEICTBEHHYIO
3amady (Iesib) B Impoliecce. 3aimra npasa ero Npu3HaHuEM, BOCCTAHOBICHHEM B
cllydae HapyIICHHWS W WHBIM 3aKOHHBIM ITyTeM SIBJSIETCS 3aqadell cyda MepBoOr
WHCTAHIIMA W TPUCTABA-UCIIOJHUTENS. BBIHECEHHEM pelIeHHs] MO CYIIECTBY
3asBJICHHOTO MICKa JIOCTUTAETCS TIEPBBII dTall 3aIlUThI IIPaBa — pa3periaeTcsi Crop
o mpaBe rpaxaanckoM. Cy/ mepBoi MHCTAHIIMK OCYIIECTBISIET, TAKUM 00pazoMm,
¢ynkuuto cyxaenus o npase (B.H.LLermos.).

Bce npyrue cynebHble opranbl Kak CyOBEKThI apOUTPaskKHOTO Mpoliecca
BBITIOJHSIOT 3a/lady MPOBEPKH CYIACOHBIX PEUICHUH M ONMpeAeSieHUH U KOHTPOJb
32 UCHOJHEHWEeM pemieHus. OHM OCYHIECTBISIOT (YHKIHIO areUISIUOHHON,
KacCallMOHHOW W HaJ30pHOM TPOBEPKH CyneOHBIX akToB. OgHAKO JaHHAas
NPOBEPKAa CBOJUTCS K KOHTPOIIO 32 ACSITEIHHOCTHIO HWXKECTOSIINX CYIOB W
IPABONIPUMEHEHHIO, TIOCKOJIBKY Pe3ylIbTaTOM JESATEIILHOCTH MPOBEPKH SBISETCS
NPaBONPUMEHHUTENBHBIN aKT. [I09TOMy MOXHO TOBOPHTH, YTO BHE 3aBHCUMOCTHU
oT WHCTAaHIIMOHHOCTHU JESITeTbHOCTU cyna, OH BBITTOJTHSICT
IPaBONPUMEHHUTEIBHYIO H KOHTPOJILHYIO (DYHKITUH.

Cynel TIepBOil MHCTAaHIIMM U BCE BBIIIECTOSIIIUE CY/IbI BBITOJHSIOT TAKKE
(GYHKIIUIO TIPOBEPKU CBOUX PEIICHMI, OMpPEAeNeHUH, MOCTAHOBICHHW MO BHOBb

OTKPBIBINNUMCA 00CTOSTEILCTBAM. Cy,[[bl nepBoﬁ HHCTAHIOUNW OCYIICCTBIIAOT U
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(GYHKIIMIO IPOBEPKHU MPAaBUIBHOCTU ACHCTBUI Cy1e0HOTO MPUCTAaBa.

@OyHKUMA OpraHu3aluy Ipolecca BKIOYAET JEHCTBUS MO BO30YKIECHUIO
mporecca B TOW WIM HWHOW HMHCTAHLMM, IIOATOTOBKE €ro K CIyLIaHUIO,
obOecrieuennto wucka. llenp 3TON (yHKIMU Cyabu COCTaBISIET OIpEAeTiCHUE
IOJIHOMOYMI 3aMHTEPECOBAHHOTO JIMLIa Ha OO0palleHue B cya 3a cyAcOHOM
3alIUTON, a TakkKe oO0ecredeHue YCIOBUM [JIsi OBICTPOrO M MPAaBHIBHOTO
paspemieHuss Jena CyAOM, aleJUIALAOHHOM, KAaCCAllMOHHOM W HaJA30pHOM
IPOBEPKHU PEIICHHUs, €T0 IEPECMOTPa 1O BHOBb OTKPBIBIIUMCS OOCTOATEILCTBAM,
YCTpaHEHUs] HETOCTATKOB BBIHECEHHOT'O PEUIEHMsI U OOpalleHHs] K UCIOJHEHUIO.
@DyHKIUSA NpeIceNaTebCTBOBAHUS B CYJEOHOM 3aCEIaHUH UMEET LIEJIbIO MTOJTHOE
U BCECTOPOHHE HCCIEeN0BaHUE (PAKTUUYECKMX OOCTOATENbCTB JIeda CYJIOM,
BBIHECEHME NIPABOCYAHBIX PELICHUN U ONIPEACIICHUM.

[IpencraBisieTcst 60ee MPaBUIBHBIM JaHHbIE (PYHKIIMU TaKXKe ONMPEAEIATh
KAaK IPaBOIPUMEHUTEIIbHBIE, ITOCKOJIBKY IPABOIPUMEHEHUE HAa BCEX CTaAUIX
npolecca HANpaBJICHO Ha: a) pa3BUTHE MPOIECCYalTbHOW IEATEIBHOCTH; O)
OpTaHM3alMI0 HAUIeXKAIIETO MOBEICHUS YYaCTHHKOB; B) OXpaHy W 3allUTy UX
IpaB W 3aKOHHBIX HMHTEPECOB; T) NPUHYKICHHE HUX K HEYKOCHHTEIBHOMY
BBITNIOJIHEHHIO TPEOOBAaHUI IPOLECCYaTbHON (DOPMBI.

I'maBa Bropass «MCcTOYHUKH apOMTPAKHOTO NMPOLECCYATbHOI0 NMpaBa
KaK CHCTeM000pa3yoiuii paKkTop» COCTOUT U3 YeThIpeX naparpados.

Bo BTOpO#M TyIaBE paccMaTpUBAIOTCS HOPMATHMBHO-IIPABOBBIE AaKThI, KakK
OCHOBHBIE€ HMCTOYHUKH apOUTPAXHOTO IMPOLECCYyaTbHOTO TMpaBa, IOKa3aHBI
BiaussHue Konctutyuun P® Ha ¢dopmupoBanue u pa3Butue apOUTPaKHOTO
IIPOLIECCYAIBHOTO  3aKOHOAATENBbCTBA, POJIb  MEXIAYHApPOIHBIX  JIOTOBOPOB,
OOLIENPU3HAHHBIX MPUHLIMIIOB U HOPM MEXKIYHApOJHOIO IpaBa B pPA3BUTHU
apOUTPa)KHOTO IPOLECCYaJIbHOTO MpaBa, a TaKXkKe CyJaeOHas MpPaKTHKa Kak
UCTOYHUK apOUTPa’KHOTO MPOLIECCYaIbHOTO MPaBa.

B nmepsom mnaparpage rnaBel BTOpPOM MCCIEAYIOTCS HOPMATUBHO-
IIPABOBBIE AKTbI, KAK OCHOBHbIE HCTOYHHMKM apOUTPa)KHOTO IPOLECCYaTbHOTO
Ipasa.

Bo Bcex COBpeMEHHBIX TOCYAApCTBAaxX IIUPOKO HCIOJIB3YETCS TaKOU
VCTOYHHK IIPaBa, KaK HOPMATUBHBIA akT. OH IIPEACTABIISIET MPABOBOE PELICHUE,

KOTOPOE€ COJIEP>KUT HOPMBI MpaBa. HopMaTuBHEIN akT B OTJIMYME OT UHBIX (HOpM
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npaBa TO3BOJIIET Oojiee MPEAMETHO W PE3yJIbTaTUBHO BO3JCHCTBOBATH Ha
OOLIIECTBEHHbIE OTHOLIEHUS, TAK KaK UMEHHO TaKO#l akT o0ecre4ynBaeT BBECHUE
B IIPABOBYIO CHUCTEMY HOBBIX IOPUAMYECKHX HOPM, UX U3MEHEHHE WM OTMEHY,
T.e. ONpPEAENISIeT CYyLIECTBOBAHME CAMOM OCHOBBI MEXaHHW3Ma IIPABOBOTO
pEeryaupoBaHusl — CHUCTEMbl IOPUIUMYECKHX HOPM. AHaIM3Upys IPUPOAY,
CTPYKTYpy M TpPHU3HAKH apOUTPAKHBIX MPOLECCYyabHBIX HOPM  MOKHO
3aKJIIOYUTh, YTO OHU SIBIIIOTCS OTPACIEBOM PA3HOBUIHOCTBIO FOPUIUYECKUX
HOpM. B oOmiereopetnueckoM cMmbIciae apOUTpaKHBIA MPOIECCYaTbHbIE HOPMBI
HUYEM HE OTIMYAIOTCSA OT BCEX MHBIX IIPABOBBIX HOPM, IIOCKOJIBKY Ka4€CTBOM IS
HUX SIBJIIETCS UX IOPUANYECKAs IPUPOJA.

B ywactu 1 c1.13 AIIK P® npuBeneH nepedeHb HOPMATHUBHBIX MPaBOBBIX
aKTOB, Ha OCHOBAaHHHM KOTOPBIX apOUTpaxHBIA CyJ paccmaTtpuBaer nena. [lpu
OTOM 3aKOHOJATENlb B JAaHHOM IIEPEYHE UCIIOIb3YET, MO CYIIECTBY, [BE
KJIacCU(pUKallMM, U3BECTHbIE B IpaBOBOW Hayke. Bo-mepBbixX, kinaccuduxarus
HOPMAaTUBHBIX IIPAaBOBBIX AaKTOB II0 IOPHUIMYECKOM CHIIE; BO-BTOPBIX,
HOPMATHBHBIE IIPABOBBIC AKTHl CIPYIIIMPOBAHBI II0 YPOBHSAM HUX IPUHATHS
(MexyHapoIHbBIHN, (penepanbHbIi, PeTHOHAIBHBIA, MECTHBIH).

B npaBoBoO#i HayKke M NPAaKTUKE UCIIONb3YETCS U KJIACCU(PUKALUSA IO TAKOMY
OCHOBAHHIO, KaK XapaKTep HOPM, COOTBETCTBYIOLIETO HOPMATUBHOIO IIPABOBOTO
akta. B 3TOM ciydae BBIIENAIOT ABE TPYyHIbl OJTUX aKTOB — aKThI
IIPOLIECCYANIBHOTO U aKThl MATEPUAIBHOTO 3AKOHOAATEIBCTBA.

ApOutpaxxksble CyJbl IPU PACCMOTPEHUH JAeN MPUMEHSIOT U T€, U IpYTrHe
akThl. JlaHHas kiaccu(uKaluysg HOCUT YCIIOBHBIM XxapakTtep. ApOUTpa)xKHbIE Cy/Ibl
IPUMEHSIOT aKThl, KOTOPbIE HOCAT CMEUIAHHBIN XapakTep, BKIIOYAIOIINE B CeOs
OJTHOBPEMEHHO U MPOLECCYAIbHBIE, U MATEPUAIIBHBIE IPABOBBIE HOPMBI.

Bce wucrouHukm mnpaBa, HE3aBUCMMO OT TOrO, Kak OHH BBIPAXEHHBI,
PErYIUPYIOT pa3IM4YHOM Ba)XXHOCTU OOIIECTBEHHbIE OTHOIIEHUsA. lIpoGiema
BbIOOpa BHEIIHEW (OpMBI IIpaBa SBISETCS YPE3BBIUAHHO aKTyalbHOM, MOCKOIBKY
OT JTOT0 3aBHCHUT €ro IOpUAMYECKas CWJIA, MECTO B IIPaBOBOM CHCTEME,
COOTHOIIIEHUE C APYTMMU HOPMATHBHBIMU IPEANUCAHUIMU U B KOHEYHOM HTOTE
— 3(dexTuBHOCTh AAaHHOTO peryasTopa. MCTOYHHMK MpaBa B IOPUIUYECKOM
3HAYEHUM COBNAAAET C OJJHOM U3 (POPM BBIPAKEHUS MpPaBa — IIaBHBIM 00pa30M C

3aKOHOAAaTCJIbCTBOM.
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Bo Bcex COBpEMEHHBIX TOCYAApCTBAaX IIUPOKO HCIOJIB3YETCS TaKOU
VCTOYHHK IIPaBa, KaK HOPMATUBHBIA akT. OH IPEACTABIISIET MPABOBOE PELICHUE,
KOTOPOE COIEPKUT HOPMBI IIPABA.

B apOurpaxkHo-mpouiecCyaqbHOM  3aKOHOJATENbCTBE  HE  Jaercd
oInpezesieHus: HOpMaTUBHO-IIPaBOBOIO akra. IloaTroMmy HEOOXOAMMO UCXOAUTH U3
IIOJIO’KEHUM TEOPUH.

AHnanusupyss  NpuUpoAy, CTPYKTYpy M IpHU3HAKM  apOUTpakKHbBIX
IIPOLIECCYAIbHBIX HOPM MOXHO 3aKJIIOYHWTh, YTO OHM SIBJISIIOTCS OTPACIEBOMU
PA3HOBUIHOCTBIO IOPUINYECKUX HOPM, SIBILSIIOLIUXCS MPEIMETOM HCCIEIOBaHUA
oOmieit Teopuu mpasa. [lockonbKy apOUTpakHbIE MPOLECCyabHbIE HOPMBI
OTHOCATCS. K HOpMaM IPaBOBBIM, OHM, €CTECTBEHHO, JIOJKHBI pacCMAaTPUBATHCS
KaKk TMpaBuia OOIIEro XapakTepa, YCTaHOBJIEHHblE rocyaapcTBomM. B
0OIIETEOPETUYECKOM CMBICTIE apOUTpaKHbIE MPOLIECCyallbHbIe HOPMbI HUYEM HE
OTJIMYAIOTCSI OT BCEX MHBIX MPABOBBIX HOPM, MOCKOJIbKY OOLIMM KayeCTBOM JIJIS
HUX SIBJIIETCS UX IOPUANYECKAs IPUPOJA.

ConmanpHoe  3HaYeHHE  apOUTPAKHOTO  MIPOLECCYalbHOIO  IpaBa
3aKJII0YAETCs B TOM, YTO 4Yepe3 HOPMbI apOUTPaKHOTO MPOLECCyalbHOTO MpaBa
IIPOUCXOJUT pean3alus HOPM MATEpUaAIbHOIO IpaBa. B CBA3M C 3TUM, HOPMBI
apOUTPaXHOTO TMPOLECCYaTbHOTO TMpaBa HAXOAATCS BO B3aUMOJICHCTBUU U
B3aMMOCBSI3M C HOPMaMM KOHCTUTYLHOHHOIO, T'PaXXJIaHCKOr0, HaJIOroBOro,
HKOJIOTHYECKOTO, aIMUHUCTPATUBHOIO U IPYTUMHU OTPACIsIMU ITpaBa. Tak, HOPMBI
KOHCTUTYLIMOHHOTO TIpaBa OIpPEAENSIOT MPaBOBYIO MPUPOAY apOUTPaKHBIX
CyJIOB, UX MECTO B CUCTEME I'OCYJJapCTBEHHBIX OPTaHOB, POJIb CyZ€OHOM BIacTH B
oOlIecTBe; HOPMBI HAJOTOBOTO, 3KOJOTHYECKOTO M JAPYTHUX OTpaciedl mpasa
IPEIONPEAEIIAIOT CYOBEKTHBII COCTaB MO PacCMATPUBAEMBIM CIIOpaM, IPEIMET
IIO3HABATEIBHOM  JIEATEIIBHOCTM  CyAd; HOPMBI  TPaXXJAHCKOTO  IIpaBa,
yCTaHaBIuBaolue TpeOoBaHUS K (OpME CHEIOK, ONPEAENSAIOT COACpKAHUE
NPUHLIMIA JOMYCTUMOCTH CPEICTB JOKa3bIBaHHs B apOUTpakKHOM mporiecce. B
CHJIy TECHOM B3aUMOCBSI3U 3HAaHUE APOUTPANKHOIO IPOLECCa HEBO3MOXKHO O€3
(GyHIaMEHTAJILHOTO M3y4Y€HUS MaTepHaIbHOTO TMpaBa, a TakXKe 3HaHHE
IPa’KJaHCKOI0 MPOLECCYaIbHOTO IIPaBa KaK €ro UCTOPUYECKON OCHOBBI.

HecMoTpst Ha BHELIHIOIO CXOXKECTh HOPM apOUTPaKHOTO MPOLIECCYATBHOTO

npaBa C HOpPMaMH JIPYyTHX OTpacieil pOCCHUICKOro MpaBa OHH HMMEIOT U CBOU
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ocoOeHHbIE 4YepThl. B 3TOH CBsA3M HEOOXOIMMO TMOAYEPKHYTh, YTO HOPMBI
apOUTPaXHOTO MPOIECCYAIbHOTO IMpaBa BO3JACHCTBYIOT Ha OYEHb Y3KUH KpyT
cyOBekTOB. PerymmpoBanme uX AEUCTBUN MPOWCXOAWT OIOCPEACTBOBAHHO:
HOpPMBI, TJIaBHBIM 00pa3oM, OMPEAENAIOT JEHUCTBUS CyAa, a IOCKOJIbKY CYA
ABJISIETCA HOCHUTEJNEM TOCYJIApCTBEHHOM BJIACTM M B OTHOLIEHHSIX CO BCEMH
IpyruMHu CyOBEKTaMH, TO TIOBEJIEHHUE JIWIl, YYACTBYIOLIUX B J€JI€ CTaBUTCS B
3aBUCUMOCTH OT Cy/1e0HOM AesiTenbHOCTH. [Ipyras 0COOEHHOCTh COCTOUT TaKKe B
TOM, YTO YPOBEHb MX NPaBOBOH 00s3aTEIbHOCTH Pa3jIMuY€H: OHU MOTYT OBITH
o0si3aTeNbHBl HE IS BCEX CYOBEKTOB apOUTPAKHBIX MPOIECCYATbHBIX
PABOOTHOUICHHH, a JINIIb 7151 KAKOK-JINOO OTHO TPYIIbl Y4aCTHUKOB.

Hopma apOutpaxkHOro mnpolieccyaibHOro IpaBa — 3TO YCTaHOBJIEHHOE
roCyJlapCTBOM  IPAaBWJIO  MOBEACHUSA,  NPEAOCTABISIONIEE  yYaCTHUKAM
peryiMpyeMbIX MPaBOOTHOIIEHUH CyOBEKTUBHBIE MpaBa M BO3JAraroliee Ha HUX
00s13aHHOCTH B TpOIIECCE pa3pelleHus cropa B chepe npeAnpUuHUMATEIbCKON U
VHOW 3KOHOMHYECKOW IESATEIbHOCTH.

IMaparpad BTOpOIi rnaBel nocBsuieH BiaugHUIO KoHctutryuuum PO Ha
(dbopMupOBaHUE U pa3BUTHE apOUTPAKHOTO MPOIECCYATHHOIO 3aKOHOAATEIHCTRA.

B >xu3HenesTenbHOCTH COBpeMeHHOro obmiectBa KoHCTUTYLMS 3aHUMAaET
BEPXHIOI0 CTYIIEHb MEPAPXWYECKOW JIECTHULBI 3aKOHOJNATENbCTBA, SBISAECTCS
HEOTHhEMJIEMON YacTblO AeHCTByroHIero mnpasa. KoHCTUTyus o0jajaeT BCeMH
KayecTBaMH HOPMATUBHOTO aKTa, XOTS M OTJIMYAETCS PSAIOM OCOOEHHOCTEH,
0OyCIIOBJICHHBIX €€ MECTOM B CHCTEME 3aKOHOJATeNbCTBA. B3aumopeiicTBue
Konctutynuu P® ¢ otpaciapio apOUTpa)XHOTO MpPOIECCYaJbHOTO MpaBa.
Cornmacio  cr.71 Konctutyuuu P®  apOutpaxkHoe  mpoleccyaabHOe
3aKOHOJATEIBCTBO HAXOJIUTCS B HUCKIKOYUTEIBHOM BeldeHUHM Poccuiickon
®enepatnu. 10 03HayaeT, 4To cyOBekThl Poccuiickoit denepanuu He BOpase
IIPUHAMAaTh HOPMATHUBHBIE AKTHI, PETYJIUPYIOLINE MOPSIAOK CYIOMPOU3BOJICTBA B
apOUTpaKHBIX CyJax.

KoHCTUTYIMSL 3aKperuisieT TriaBHbIE, MPUHIUMIUAIBHBIE MOJIOXKEHUS, OHA
MOJICJIMPYET OCHOBHBIE Hayajga 3KOHOMUYECKOHW, IMOJHUTHYECKOU, COLUAIBHON
OpraHM3anu OOIEeCTBa, YCTaHABIMBAaET TMpaBa, CBOOOABI U OOS3aHHOCTH
rpajaH, OpraHu3aluii, OpraHu3alMOHHbIE W (YHKIHMOHAJIbHBIE MPUHIHUIIBI

ACATCIIBHOCTU  TOCyAapcCTBa. Hx OCYIICCTBJICHUC, KaKk MBbl BbIAACHUIIH,
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TpaHCHOPMHUPYET KOHCTUTYLIMOHHBIE HOPMBI B IPYTUX 3aKOHAX M B YACTHOCTH B
ApOUTPaKHOM MPOLECCYATBHOM KOJIEKCE.

Hucceprant ormedaer, yTo B Konctutynum P® 3akperuieHsl BaKHEUIINE
OCHOBOTIOJIATral0IIMe MPUHLHUIIBI IPABOCYAMS, YTO O3HAYAET WX OOIIMN XapakTep
st Bcex (opm  mpaBocynus. MHOrMe W3 ATHUX MPUHIIMIIOB TOJYy4YarOT
JanbHeWIee pa3BUTHE M KOHKPETU3ALMI0O B OTPAciI€BOM, B TOM YHCIE
IPaKJAaHCKOM TMPOLIECCYalbHOM 3aKOHOJATENbCTBE, a TakKe B apOUTPaKHOM
IPOLECCYaTbHOM 3aKOHOAATENHCTRE.

Haubonee 3HauMMbIM Cpey KOHCTUTYLIMOHHBIX MPUHIIMIIOB SIBJISIETCS
OPUHLUI Kaxaoro Ha cyaeOHyro 3ammry. CormacHo c¢1.46 Koncturyruu
KOKJIOMY TapaHTUpyeTcsl cyAeOHas 3almmra ero npas. PemieHus u JedcTBUs
(Ge3meiicTBUS) TOCYIapCTBEHHBIX OPraHOB, OPTAaHOB MECTHOT'O CaMOYIIPaBJICHUS,
UHBIX OPraHOB, JOJHKHOCTHBIX JIMII MOTYT OBITh 00KalaoOBaHbI B apOUTPasKHBIM
cyn (ct.197 ATIK PD).

[IpaBo kaxkgoro Ha CyJeOHYIO 3alIUTy B IOPUAMYECKON JUTEpaType He
paccMaTpuBaeTcs B KauyecTBE CaMOCTOSITENIbHOro mpuHiMna. Ho ectb MHeHwue,
COIJTaCHO KOTOPOMY TIPaBO KaXJOro Ha CyIeOHYI0 3alluTy SBISIETCS
IOPUIUYECKON rapaHTHel coOto/ieHus: U o0ecreueHus mpaB u CBOOO TpaxaaH.
JIaHHBIN TPUHIUT TaK)Ke OTHOCUTCS K IPUHLIUIIAM TPaBOCYTHU.

B paccmatpuBaeMOM MpuUHLMIIE OTpa)xeHO TMosiokeHue BceeoOiei
nekaapanuy npae geiaoBeka 1948r. (cT.8) 0 ToM, UTO «KaKIbId YSIIOBEK MMEET
npaBo Ha 3¢ (EKTHUBHOE BOCCTAHOBJICHHE B MpaBax KOMIIETEHTHBIMH CyAaMH B
ClIy4asix HapylIeHUs €ro OCHOBHBIX MpPaB, MpeaocTaBleHHbIX eMy KoHcTuTyiuei
WA 3aKOHOMD.

Hopma o mpaBe Ha cynebnyro 3amuty B Koncrutyuuu P® 1993r. umeer
BCceoOLMil W yHUBEpCalbHBIM XapakTep. Ha OCHOBe 3THX KOHCTHUTYILMOHHBIX
MOJIOKEHUN MOXHO ONPENEIUTh INIaBHYI (YHKIMIO CyJa — T.e. OCHOBHOE
HaIpaBJICHUE €ro NEITeILHOCTH — Pa3pelIeHHe JTI0OBIX, 0€3 KaKUX-TH00 U3bITHM
Y UHBIX NPSIMBIX WM KOCBEHHBIX OTPAHWYEHMIl, CIOPOB, CBSI3aHHBIX C 3aLIUTOM
IpaB U CBOOO] UeIOBEKa U IPaXKTaHHHA.

B c1.118 Konctutyuuu P® cpenu cmocobGoB ocyliecTBIEHUS CyaeOHOM
BJACTH HE YKa3aHO apOMTPa)KHOE CYAONPOU3BOJCTBO, YTO  CIEIYET

paccMaTpuBaTh Kak MpoOe B MPaBOBOM PETYJIUPOBAHUMU.
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[IpuHIMI OCYIIECTBIECHUS MPABOCYAMS TOJIBKO CYJIOM MPEACTABISAET CO00i
TaKo€ MPABWIIO, IO KOTOPOMY peau3alus OJHOMOUYUM, OTHECEHHBIX K BEACHUIO
OpraHoB CyneOHOM BJIACTH, MOXKET OCYIIECTBIATHCS TOJBKO CyAaMH,
CO3JaHHBIMM B COOTBETCTBHM C 3aKOHOM. EciiM 3TO MOJ0XKEHHE NPUMEHUTH K
apOUTpaXHOMY IIpOLECCYalbHOMY MpaBy, TO B cdepe XO03iHCTBEHHOU
IOPUCAUKIINH TOJIBKO apOUTPasKHBIN Cy/1 BIIpaBe OCYIIECTBISAThH MPAaBOCYIUE.

B psine ciyuaeB nena, OTHECEHHBIE K BEACHUIO ApOUTPAXKHBIX CYA0B, MOTYT
paspemarbcsi IpyruMy OpraHaMu, HalpuMep TPETEHCKUMH CyAaMH, B TOM YHUCJIE
MEXTyHapOAHBIMU KOMMEpPUYECKUMHU apOuTpaxami, OpraHamu
aIMUHUCTPATUBHON FOpUCIUKIMU. OHAKO AEATEIbHOCTh YKa3aHHBIX OPraHOB IO
pa3pelIeHNI0 MPABOBBIX KOH(JIMKTOB HE SBISAETCS IPABOCYIUEM M HE MOMKET
JUIINATH 3aWHTEPECOBAHHBIX JIUI] MpaBa Ha oOpalieHue B apOUTPaXKHBIA Cy[ 3a
3aIIHUTON.

B maparpade Tperbem BTOpOH IUIaBbl MOKa3aHa POJIb MEXAYHApOIHBIX
JIOTOBOPOB, OOUIEMPU3HAHHBIX MPUHLHUIOB MU HOPM MEXKIYHAapOJIHOTO IpaBa B
pa3BUTHH apOUTPAKHOTO MPOLIECCYAIBHOTO MPaBa.

K uncny HMCTOYHMKOB HOpPM apOUTPa)KHOTO MPOLECCYaTbHOrO IpaBa
oTHeceHbl MexayHapo Hbie goroBopbl. AIIK P® 2002 rona npemycmarpuBaer,
YTO apOUTpaXHbIE CYyJbl NPUMEHSAIOT MpaBUia MEXIYHAPOAHBIX JOTOBOPOB,
COJIepKalllMX KaK MaTepualIbHbIE, TaK U IpoleccyaabHble HOpMbl. CornacHo 1.4
ct.13 AIIK P® «ecnu mexayHapoAHbIM aoroBopoMm Poccuiickoit Denepanmu
YCTAaHOBJICHBl HHBIE NpaBWia, 4YE€M T€, KOTOpbIE MPEIYCMOTPEHBI 3aKOHOM,
apOUTpaXKHbIH  CyJ HPHUMEHSET MpaBuja MEXIAYHapOAHOIO  JIOTOBOpa».
[TpumeHnstoTcs Takke U OOIIETPU3HAHHBIE HOPMbI MEKTyHApOIHOTO MpaBa.

MexnyHapogHOe TpaBO  SBISETCS OJHUM U3 TJIaBHBIX (PaKTOpOB,
OKa3bIBAIOUINX HEMOCPEJCTBEHHOE BIMSIHME Ha pPa3BUTHE apOUTPaKHOTO
npoueccyaiapbHoro  mpaBa  Poccun.  MexIyHapoAHO-IIPaBOBbIE  HOPMBI
perynupymomme OTHOUIeHUs B cdepe apOUTPaKHOTO MPOIECCYalTbHOIO IpaBa
BIIOCJIEZICTBUH HAXOJSAT CBOE OTPAXKEHUE U B POCCUNCKOM 3aKOHO/IaTEIbCTBE.

B cootBerctBUM cO cT.15 uMeeT BBICHIYIO IOPUAMYECKYIO CUIIY H
IIPUMEHSIETCS Ha Bcer Tepputopun Poccun. [Ipu 3TOM 3aKOHBI, M HHBIE IPABOBBIE
aKThl, IpuHUMaeMble B Poccun, He nomkHBI npotuBopeunTh Konctutynuu. Ha

’TOM € YPOBHE B COOTBETCTBHMM cO CT.15 KoHCTUTYyIMH HaXOIATCs
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oOlIenprU3HAHHbIE NPUHLMIIBI W HOPMBI  MEXKAYHAapOJHOTO TpaBa H
MEKIyHapOIHbIE€ TOTOBOPHI Poccuiickoit @eaepanuu, KOTOPBIE SBISIOTCS YaCThIO
€€ IpaBOBOM cuUCTEMBI. IIpum 23TOM, €caum MeXIyHapOAHBIM JIOTOBOPOM
YCTAHOBJICHBI MHBIE IIPABUJIA, YEM IIPEAYCMOTPEHHBIE 3aKOHOM, TO IPUMEHSAETCS
MIPABUJIO MEXKIYHAPOIHOTO JI0r0OBOPA.

IIpaBuii0 MeEXAYHAPOOHBIX JOTOBOPOB II0 CBOEH HOPUAUYECKOW CHIIE
00J1aJ1aeT MPUOPUTETOM IO OTHOIIEHHUIO K 3akoHaMm Poccuiickoit @enepanun. Yto
KacaeTcsi OOLICNPU3HAHHBIX MPUHIMIIOB U HOPM MEXIYyHAPOJHOTO MpaBa, TO
XOTSl OHU U SIBJISIFOTCSI COCTaBHOM YaCThIO IPABOBOW cUCTeMbl Poccuu, HO TeM He
MeHee 1o cmbicy cT.15 Koncturynnn PO Takum npHOpUTETOM 110 OTHOLIEHUIO K
3akoHaMm Poccuiickoii ®enepanuu He o00samaroT. Jmsg TOro 4YTOOBI Takou
npuopuTeT ObUT 32 HUMM IPU3HAH, HYXHO, 4TOOBI 3TO ObUIO 3a)MKCHUPOBAHO B
aKTe, UMEIOIINM IOPUANYECKYIO CUITY.

AIIK P® 2002 roma, mpeaycMaTpuBaeT, UYTO apOUTPAKHBIC CYIbI
IPUMEHSIOT IIPaBWJIa  MEXKIYHAapOAHBIX  JOTOBOPOB,  COIEpXKAIIUX KAk
MaTepuaibHble, TaKk U MpoleccyanbHble HOpMbl. CornacHo m.4 c1.13 AIIK PO
«eCIU MEXAYHApPOIHBIM J0TOBOpOM Poccuiickoin denepanuy yCTaHOBIEHBI HHBIE
npaBuia, 4YeM Te, KOTOpbIe IMPEAYyCMOTPEHBI 3aKOHOM, apOUTpa)xHBId Cya
IIPUMEHSIET IIPABUJIA MEXKIYHAPOIHOIO I0IOBOPAY.

Poccus aBnsiercst yuactHuued okojo 40 MHOTOCTOPOHHUX U IBYCTOPOHHUX
MEXIYHApOAHBIX JOTOBOPOB, KOHBEHIIWM, COTJAlIEHUN 00 OKa3aHUHU MPaBOBOIl
IIOMOIIM 10 TPAKIAHCKAM UM  KOMMEPYECKMM  JelaM, CBS3bIBAIOLIMX
MEXIYHApOAHBIMU 00si3aTenbcTBaMu Poccuiickyto @enepanuio Oosiee yeM co
100rocynapcTBamu.

ITo Mepe TOro kak Haia CTpaHa UHTETPUPYET B MUPOBOE IKOHOMUUYECKOE
IPOCTPAHCTBO, MEXAYHApOAHOE MpaBo urpaet ais Poccum Bce 6osee 3HAUNMYIO
ponb. Hopmbl MexayHapOIHOro mpaBa, CTABIIME YACThIO IMPABOBOW CHUCTEMBI
Poccuiickoit  ®epepanuu, TODKHBI €AMHOOOPA3HO TMPUMEHSTHCS  BCEMHU
rOCyJapCTBEHHBIMU W MYHULHNAIbHBIMU OpraHamMu Poccuu, BKItOYas Cyzsbl
o01et FOpUCIUKIMY U apOuTpakHble cyansl Poccuiickoit deneparuu. YkazanHoe
TpeOoBaHME BBHITEKaeT M3 cojepkanus maparpada 1 crarbu 6 KouBeHuuu o
3alUTe MPaB YEJIOBEKa M OCHOBHBIX CBO0O (TpaBO Ha CIpaBeIIMBOE CyacOHOE

pa3oupatenbcTBo). HecoOmmonenne JaHHOTO KOHBEHIIMOHHOTO — TTOJIOXKEHUS
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MOXeT TmoBieub s Poccuiickonn ®epepauun  MeEXAyHApPOIHO-IPABOBYIO
OTBETCTBEHHOCTh, HajaraeMyro EBpOIECcKUM CyI0M I10 TpaBaM 4eJI0BEKa.

[Taparpad 4yeTBepTHI BTOPOIi TJIaBbl MOCBSAIIEH Cy/IeOHON MPAaKTHKE KaK
UCTOYHHUKY apOUTPaXHOTO MPOLECCYaTbHOTO MpaBa.

HcrounrkoM mpaBa B COBPEMEHHBIX YCIOBHUSX CTAHOBSATCS CyAeOHbIE
npeueneHTsl, BeipaxkeHHbie B ¢popme [locranosnenuit Koncrurymnuonnoro Cyna
P®, Ilpesuauyma Beiciiero ApoOutpaxknoro Cyna P®, IlnenymoB Briciiero
Apburpaxnoro Cyna PO.

Paspemias criopsl, apOuTpakHble Cy/bl JOKHBI PYKOBOJCTBOBATHCS TaKkKe
u aktaMmu BAC PO, paspsicHAOmUMU CyneOHYI0 MNPAKTUKY IO OTACIbHBIM
BorpocaM. JlanHbie akThl GpopmasibHO He Ha3BaHbI B ¢T.13 AIIK P®, mockonbky
OTEUYECTBEHHAs TOKTPUHA OOBIYHO HE OTHOCHUT 3TH aKThl K HCTOUYHUKAM IpaBa U
HAa3bIBACT UX <«IONOJIHUTEIBHBIM U BCIIOMOTATENbHBIM 3JIEMEHTOM HOPMATHBHO-
IIPaBOBOIO pEryJIMpOBaHUA». YkazaHHbIH MIPOU3BOIHBIN Xapaxkrep
npaBopasbsicHsAONMX akToB BAC P® 1o OTHONIEHHWIO K HOPMAaTUBHBIM
MPaBOBBIM aKTaM ycmaTpuBaeTcs W B coaepkanuu 4.4 c1.170 AIIK PO,
ONpeAesAoNnIeH colep)KaHne MOTUBUPOBOYHOM YACTH PELICHHUs apOUTPaKHOTO
cyna. Ecnu HOpMaTHMBHBIE NIPaBOBBIE aKThl, KOTOPBIMA PYKOBOACTBOBAJICS CYA
IpU TMPUHATUU PEIICHUs, JOJDKHBI OBITh 00S3aTENBHO yKa3aHbl B OTMEYEHHOM
YacTH peIIeHUs apOUTPaXHOro CyJa, TO CChUIKM Ha mocTaHoBieHus [lnenyma
BAC P® no Bompocam cyneOHOM MPaKTHKH MOTYT COAEPKAThCS (HO MOTYT U HE
COJIepXKaThCsA) B JAHHOW yacTH pemieHus. [Ipon3BoAHbIN XapakTep pa3bsiCHEHUN
BAC P® no OTHOmWEHHIO K HOpPMaM 3aKOHAa BHJIWTCS M B TOM, 4YTO
COOTBETCTBYIOIIEE CyAeOHOE PA3bSICHEHHE HE MOXKET M3MEHATh WU OTMEHSThH
HOpMBI 3aKkoHa. [Ipu yTpaTe 3aKOHOM CBOEH CHJIBI COOTBETCTBYIOIIEE CylIeOHOE
pa3bsiCHEHHE TakKe (PaKTUUECKH MepecTaeT MPUMEHSThCS, MyCTh Jaxke U 0e3
dbopmMallbHON OTMEHBI.

[TocranoBnenust IlnenymoB BAC P® dopmanbHO He 00s3aTenbHBI IS
NOJOOHBIX JIMI, a 3HAa4YuT, W Ui JPYTUX aHAJOTUYHBIX CYyOBEKTOB
DKOHOMHYECKOM ESATEIBbHOCTH.

OpHako B HAcTOAILIEE BPEMs HEJb3sl OTPULATh MU3BECTHYIO HOPMATHBHYIO

CUJIy 3TUX aKkTOB. bosee TOro, B 10puANYECKON TUTEpaType MOCIETHETO BPEMEHH
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WHOTJIa yKa3biBaeTcsi, 4To moctaHoBieHus [lnenyma BAC P® Heobxomumo
OTHOCHUTBH K HICTOYHUKAM IIpaBa.

[IpencraBisieT MHTEpPEC BOCHPUATUE 3aKOHOAATENIEM CYJIE€OHOU MPaKTUKH.
B aTOoM BapmaHTe BO3IEMCTBHS MOYKHO BBIACIHTH JIBE BO3MOXKHOCTH. B IEPBOM
ClIy4ae 3aKOHOJATENb BOCIPUHUMAET PE3YNbTAThl PACCMOTPEHUS CyAaMHU
KOHKPETHBIX Z1eJ1. Bo BTOpOM cCityyae 3aKOHOZATEIbHBIM OpPraH BO3BOJIUT B PaHI
HOPMATHBHOI'O AaKTa CJIOKUBLIYIOCS NPAKTUKY, JIMHUIO IPABOIPUMEHUTEIBHOU
NEATEIBHOCTH.

[TpoGesnbl B 3aKk0OHOATENBCTBE OYIyT BCEr/Aa, TaK KaK MPEIyCMOTPETh BCE
OTHOILIEHUS, HYKJAIOINECS B 3aKOHOIATEIILHOM YPEryJIMPOBAHUN HEBO3MOXKHO.
B otnenbHble HCTOpUYECKHE NMEPUOJBI AK€ CTAaOMWIIBHOE U XOPOILO Pa3BUTOE
3aKOHO/IATEJIbCTBO, B KOTOPOM HEMHOTO MpPOOENOB, HAYMHACT KapJUHAIBHO
OOHOBJISITHCS, UTO HEMHHYEMO BJI€UET 3HAUMTEIbHOE BO3pPACTaHHE KOJIWYECTBA
npo0OesioB, a MHOTJa U 00pa30BaHUE BaKyyMa B PETyJUPOBAHUU OYEHb BAXKHBIX
OTHOWIEHMH. B Takux ciayyasx poyib CyJeOHOM MNpakTHUKM B LEJIOM U Kak
VICTOYHHKA IPaBa 3HAYUTEIBHO BO3PACTaET.

B nutepatype yka3biBaeTcs, UTO MpHU3HAHUE CYyACOHOM MpaKTUKU
MCTOYHHUKOM IIpaBa 3HAYMUTEJIBHO IOBBICUT POJIb CyAa W INPABOCYIHs B JKU3HU
oOmiecTBa, MPUIACT MPABOBOM CHCTEME IWHAMHU3M, IMOBBICUT 3((EKTUBHOCTH
NPUMEHEHHsI  MPaBOBBIX HOPM  (OJHAKO, CyneOHBId  TpENENeHT, IpH
pPaCCMOTPEHHH €ro COOTHOWIEHHWS C 3aKOHOM, HMEET MNPOU3BOAHOE OT
3aKOHO/IATEIhCTBA KAYECTBO U HE OJIHO U3 CYAE€OHBIX PEIIeHUI HE JOHKHO UMETh
IPEUMYILECTBO MEpel 3aKOHOM). B KOHTWHEHTANbHOW CHCTEME, B YaCTHOCTH B
Poccun, mpeneneHT He MOAMEHSET 3aKOH. Y Hac NPEUEJeHT WM cyneOHas
IIPaKTUKa UMEIOT 3HaYEHUE Ul pa3BUTUSA U IPUMEHEHUS IIPaBa.

Bricka3biBaeTcss MHEHHE O LI€TI€CO00Pa3HOCTH O(PUIIMAIBHOTO MPU3HAHUS
CyJ1eOHOM MPaKTUKU B KaU€CTBE NCTOYHHUKA MPaBa U NPUJIAHUS OMYOJIMKOBAHHBIM
peIIeHUsIM BBICIINX CYy€OHBIX OPraHOB CTaTyca CyJeOHOro mpeLeeHTa.

AIIK P® 2002 r. gan TOMYOK pPa3BUTHUIO NPEIEASHTHOrO IpaBa. B
¢ynkun Breicmero ApoOutpaxsHoro Cyma P® u panblie BXOAwiIM 3a1adyd
CO3[aHUS €OUHCTBA MPAKTUKH mpaBonmpumMeHeHus. Tor ¢akr, yro Kogekc He
OPEMATCTBYET PA3BUTHIO NPELEICHTA, SBIAETCS aOCOIIOTHO HOPMATUBHBIM

ABJICHWEM, IIOCKOJIbBKY HHM OJIHa TpaBOBas cHCTeMa He oOxoauiach 0e3
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IpereaceHTa.

Ms1 cornacHsl ¢ mpoliecCyalrcTaMd O TOM, YTO HEOOXOJIHWMO 3aKPENHTh
IPELEICHTHOE TPaBO HA 3aKOHOAATEIHOM YPOBHE.

B nienom pa3zBuTue 0T€4ECTBEHHOM IIPABOBOM CUCTEMBI B HACTOSIIIIEE BPEMSI
OCYILIECTBIISIETCA B CTOPOHY HOPMATUBHO-TIPELIEACHTHOMN. 31€Ch Ha IEPBOE MECTO
TPAJUIIMOHHO BBIXOJAT TaKM€ WCTOYHUKH IpaBa KaK HOPMATHBHBIE IPABOBBIE
aKTbl, HO ONPEAEICHHOE MECTO YK€ 3aHMMAIOT TAaK)KE€ M HOPMBI, CO3JaHHBIE B
pamMKax (QYHKIMOHUPOBAaHUS CyIeOHOW CHUCTeMbl. XOTA B JIOOOM ciydae
IpereieHTa B TOM BUE, KOTOPBIM UMEETCS B 3apyOeKHBIX MPaBONOPSAIKAX, y HAC
He HaOmogaercs. Peub et Auiip 0 mpeneeHTHOM MPAaKTUKE BHICIINX CYIeOHBIX
WUHCTAHIUH.

B poccuiickoM npoulecCyallbHOM 3aKOHOJATENBCTBE HET JIETAIBHOTO
3aKpervieHusl CyneOHOro mpelefeHTa KaK HWCTOYHUKAa TMpaBa, (PaKTHUECKH
NpaKkTUKa BBICIIUX CYACOHBIX MHCTAHIMN sBIsSeTCS 0OsS3aTENbHOM IS
HUKECTOSIIIUX CYJIOB.

B 3ak/1104eHUM W3JI0KEHBI BBIBOJIBI, OTPAYKAIOIIUE OCHOBHBIE PE3YJIbTATHI
IIPOBEIEHHOIO UCCIIEA0BAHMUS.
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