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OBLIAA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJIbHOCTb TeMbl HCCJIE0BAHMS. 32 TOCICAHNE JBa JCCIATIICTUS B
KU3HH POCCHUHCKOTO O0OIIecTBa MPOM3ONUIA  CYIIECTBEHHBIE HM3MEHCHUS,
3aTPOHYBIIIHE TIOJTUTHYECKYTO, COLIMATTbHO-9KOHOMHYECKYTO, TyXOBHO-
HPaBCTBEHHYIO M, €CTECTBEHHO, MpaBOBYyI0 cdephl. [locnemuss HaxomuTcs Ha
«0COOOM TOJIOKESHHUI», KOO0, C OTHON CTOPOHBI, SBISETCS BO MHOTOM TPON3BOAHOMN
OT BCEX OCTAIBHBIX, C JPYrOi — B HEKOTOPOM POJIe MpeAompeneseT ux. B stoi
CBs3M OypHO TPOTEKAIONIME B HAIIEd CTpaHE MPABOBBIC TMPOIECCH TPEOYIOT
rTy00KOTO TEOPETUYECKOTO OCMBICIICHUSI.

Jlo3BoJICHHE, 3aNPET U MMO3UTUBHOE OOS3BIBAHUE — «TPH KUTA», HA KOTOPHIX
Oasupyercs peryiasTHBHas MOINb mpaBa. JlaHHbIE CHOCOOBI BO3ACHCTBUS Ha
MOBEJICHUE JIIOJICH YCIENTHO MPOILIN «HUCIBITAHUE BPEMEHEM», COXPaHUBIIUCH B
MPAKTUYECKA HEU3MEHHOM BHUJE C MOMEHTAa 3apOKICHHS TMEPBBIX IPABOBBIX
WHCTUTYTOB JIO HAIIINX JHEH.

OpHako pa3BUTHE COIIMyMa C TIOSBICHUEM HOBBIX, MOJIEPHU3AINCH
UMEIOINXCS, OTMHUPAHUEM YCTapeBIIUX OTHOIICHUN HEW30€KHO OKa3bIBaeT
BJIMSTHUE HA «PAcCTaHOBKY CHJI» BHYTPU O3HAYCHHOW «TpuaapD». Eciau mponuibiii
BEK MO OOJBINEH CTETICHW MPOIIEN «II0J]] 3HAKOM» OTPAaHWYMBAIOIIETO CEKTOpa
MEXaHHW3Ma IMPABOBOTO PETYJIHPOBaHUS C JOMHHUPOBAHHWEM 3alpeTOB U
00s3pIBaHUN, TO BEK HACTYMHUBIIMH MOXXHO OXapaKTePU30BaTh KaK <opy
JIO3BOJICHUI».

[IpexxHAsT ~ KOMaHIHO-aIMUHUCTPATHBHAs  CHCTEMa B  YCJOBHSIX
CTPEMUTEIILHO Pa3BUBAIOIIUXCS PBIHOYHBIX OTHOIIICHUH oKazayiach
ManoddextuBHoi. Haspenma  HEOOXOOUMOCTh  KapAWHAIBHBIX  IEPEMEH,
r1o0ambHOW  MEPECTPOMKHM  BCETO  PEryJSITHBHOTO — MeXaHW3Ma. [ OJIbKO
NPUHITMIIHATBHAS CMEHa Kypca C 3alpeTUTENHHOTO Ha OOIIeI03BOJUTEIHHBINA
Morja moMo4yb Poccum amanTupoBaThcsi K OOIIEMHPOBBIM TEHICHIUSM U
mporeccaM, JaTh HOBBIM HMITYJIbC Pa3BUTHIO CTpaHbl. MIMEHHO H03BOJICHHE —

croco0, Oa3UPYIONINIICS HAa TAKOW BaKHEHIIIEH 00IeYeI0BeUeCKON IIEHHOCTH, KaK



4
cB00O/MA, CTAaHOBUTCS TJIABHBIM OpYIUEM MpeoOpa3oBaHUM, «yJapHON CHIION»
IPOBOAUMBIX PEdOpPM.

Jlo3BoneHMe  —  <«BU3MTHAs  KapTOYKa»  MEXaHW3Ma  IIPaBOBOIO
perynupoBanust Poccum  XX|  Beka, omnpenenstoniee MpaBOBOE CPEACTBO,
IPU3BAHHOE OO0ECIEUUTh COLMAIBHYIO CBOOOAY UM AKTUBHOCTh TIPa)JaH,
OCYLIECTBJICHUE PEAIBHBIX IIPaB YEJIOBEKA, JEHCTBUTEIBHYK JIEMOKPATHIO,
TBOPYECTBO U CO3MAATENBHYI JACATEIBHOCTh JIIOACH. Benymee nosoxxeHue
JI03BOJICHUN B CHCTEME BO3JICHCTBUS Ha OOILIECTBEHHBbIE OTHOLIEHUS — 3TO HE
Ybs-TO MPUXOTh, HE pEIIEHUE <«CBEpXy». TakoB 3aKOHOMEPHBIA HWTOT
HBOJIIOLIMOHHOTO Pa3BUTHA colyMa. J[03BOJIEHHUS HbIHE MPOYHO OOOCHOBAIUCH B
IIOJINTUKE, DKOHOMHUKE, IIPaBeE.

Yenosek, ero npasa U cBOOObI MPOBO3TJIAIIAIOTCS BBICIICH LIEHHOCTHIO HE
TOJIBKO Ha BBICIIEM BHYTPUIOCYAApCTBEHHOM YpOoBHE — B OCHOBHOM 3aKOHE
CTpaHbl, HO U B MEXAyHapoAHbIX MacmTabax. COBpEeMEHHOMY MpaBy MPHUCYIL
uenogexoyenmpucmekuti  nodxod',  GasMpyOIMicS HA  HPENOCTABICHUH
UHAMBUIAM M MX OOBEAMHEHHUSM IIMPOYANIIEr0 CIEKTpa BO3MOXKHOCTEW Jis
YAOBJIETBOPEHUS CBOMX UHTEPECOB.

AKTUBHOCTb, WHMIMATHBA, CaMOCTOATEIBHOCTb, IMPEIINTPUUMUYUBOCTD,
<3JI0POBOE» YECTOIOOMNE, CTPEMIIEHUE K CaMOpEaIn3allii IPHUOOPETAIOT XapaKTep
aKCHOJIOTUYECKUX HJICAIOB JIJIs COBPEMEHHOT0 uesoBeka. J{03BoieHne kak crnocoo
IPABOBOIO PETyJMPOBAaHUS B IOJHONM MEpE OTBEYaeT NOTPEOHOCTSIM BPEMEHH,
3aKJIIoYaeT B ce0e MHHHUMYM YCJIOBHH I MAaKCHUMAaJbHOTO PAacCKpBITHSA
TBOPYECKOIO MOTEHIMANa JUYHOCTU. He cTpax mepen HakazaHueM, a UCKPEHHS
3aMHTEPECOBAHHOCTh B IIOJYYEHHUH IIOJIOKMTEIIBHBIX PE3YJIBTATOB CTAaHOBATCS
JBUraTelIeM MPABO3HAYMMOIO NOBEIACHHUs JIMYHOCTH, 4YTO NPEAONPENEIAeT
JEUCTBEHHOCTh HE TOJIBKO YIPAaBOMOYMBAKOIIMX HOPM, HO U BCEH CHUCTEMBI

IIpaBOBBIX CPCACTB.

Y Cwm.: Ilagpupos B.M. ObecrieueHne npasa; 4en0BeKOLEHTPHCTCKUI moaxox. Kpacrosipek, 2005.



Hayuynas u nmnpaxkTuyeckass 3HauuMocTh padorbl. IIpobGiema
b (HEeKTUBHOTO (DYHKITMOHMPOBAHUS MEXaHH3Ma MIPABOBOTO PETYIUPOBAHUS
SBJIIETCSI OJHOM M3 CaMbIX CJIOKHBIX, TpeOYIOUIMX HE EIMHCTBEHHOro, pa3 u
HaBCerjaa JaHHOTO PEIleHHUs, a MOCTOSHHOTO MOMCKa HamOoJee MOAXOMASIIEro B
JAHHBIK MOMEHT BapuaHTa. [loOOHBIM MOAXO0A ABISETCS MPEANOCHUIKOM
UCTUHHOM JEMOKpaTH3allMyd TMOJUTHYECKUX MPOIECCOB, PE3yJbTaTUBHOCTU
IKOHOMHUYECKUX pedhopM, HPAaBCTBEHHOTO BO3POXKIECHHUS OOIIECTBA.

Hano oco3nate TOT (hakT, 4TO JO3BOJICHHME — HE BHE3AITHO HAWCHHBIM
«pmnocodcknii KaMeHb», CIIOCOOHBIN M3JIEYUTh BCE HEayru odOmiectBa. Hembss,
NOJIaBIIMCh 00IIeH 3idopun, 0e31yMHO MPUMEHSITh €r0 «HAJIEBO U HAIpaBoO».
DTO NpaBOBOE CPEACTBO, NMPHUYEM CKOJb JEMCTBEHHOE, CTOJIb U MOTEHIHMAIbHO
OMAacHOE, a MOTOMY TpeOyrollee BHUMATEIBHOIO, BCECTOPOHHETO, CHUCTEMHOIO
uzydeHusi. ToJIbKO HaJlexHash TeopeThyeckas 0asza, KOTOPOM Ha HaCTOSIIUN
MOMEHT Mbl, K COXaJ€HHUIO0, HE HMEEM, MOXKET CTaTh 3aJOroM MPaBUIBLHOTO,
3¢ (HEeKTUBHOTO MPUMEHEHUS JO3BOJICHUI B MPAKTUYECKOMN JEATEIBHOCTH.

HaydHoe 3HaueHue BBINOJHAEMOrO0 HCCIEAOBAHUS 3aKIIIOYAETCS TMPEXKIe
BCero B u30paHHOM TeMaTuke. TeopeTuueckue OOOOIIEHUS, CBSA3aHHBIE C
PACKpBITUEM CYIIHOCTH, KAdeCTBEHHBIX XapaKTEPUCTHK, BHUJAOBOW Trpajalvu
J03BOJICHUH, 3aliMyT CBO€ MECTO B HCCIEAOBaHUU MPOOJIEMbl MeEXaHU3Ma
IPaBOBOTO  PETyJMPOBAHMUS, UHCTPYMEHTAJIbHOM  KOHIIETILIUU npaga,
(mpuoOpeTaroiieii B mocieaHee BpeMsl BCe OOJIBIIYIO aKTYalbHOCTH), a TaKKe
CHUCTEME B3IJISIJIOB HA MOJIOXKEHHE JTMYHOCTH B COBPEMEHHOM OOIIIECTRE.

PaccMmoTpenne 3aKkOHOMEPHOCTEN MCTIOJIb30BaHUS JO3BOJICHUN B PA3IMYHBIX
oTpacisix IpaBa, aHaIU3 TOJIOKHUTENbHBIX W OTPULATENbHBIX TEHJEHIIUH,
MOPOKJIEHHBIX MPAKTUKOW TOCIHEAHUX JIET, TOMOTYT CHCTEMaTHU3UPOBATH
UMeEIoIyocs MHGOPMALIMI0 U BBIPA0OTAaTh COOTBETCTBYIOLIUME PEKOMEHAIUU.
[IpakTuueckass  3HAYUMOCTh  pabOTBl  00yciOBIeHA  (POpMyIHpPOBAHUEM
KOHKPETHBIX TPEIJIOKEHUN 10 ONTHMH3allMA TPABOBOM TOJHUTHKU B cdepe
JO3BOJICHUI,  KOTOpbIE  MOTYT  HCIOJb30BaTbCsl B MPABOTBOPUYECKOM,

IPABONPUMEHUTEIbHOW M MPAaBOMHTEPIPETANUMOHHON JAESITeTbHOCTH, OYIyT
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CIOCOOCTBOBATh MHWHWUMH3AIIMM BO3MOXKHBIX OMMOOK. Takke pe3ynbTaTsl
JMCCEPTAIIMOHHOTO HWCCJIEAOBAHMS CIOCOOHBI OKa3aTh MPAKTHYECKYIO TOJB3Y B
y4eOHOM TMpoliecce MpH MPENoJiaBaHUK Kypca TEOpPUH TOCyJapcTBa M Ipapa,
OTPACJIEBBIX IOPUANYECKUX AUCHUIUINH, IPU HAMKMCAHUU KYPCOBBIX, JUILIOMHBIX
pabor.

Crenennb pa3padboTaHHOCTH NpooJIeMbl. N36pannas ISt
JMCCEPTAIMOHHOTO HCCJIEIOBAaHUSI T€Ma B TOM WJIM HMHOM BHJAE MOJy4HIia
OTpaXXCHUE B JOBOJBHO 3HAYUTEILHOM KOJIMYECTBE Hay4dHBIX paboT. Bompocsl
mpaB W CBOOOJ JIMYHOCTH AaKTHUBHO W3YYalINCh YYCHBIMH-TIPABOBEIAMU
JIOPEBOJIIOLIMOHHOTO nepuoaa, Takumu Kak [1.I'. Bunorpanos, b.I1. Beimecnasues,
B.M. Teccen, JI. Hroru, P. Uepunr, Bb.A. Kuctsakosckuii, H.M. KopkyHOB,
N.B. Muxaitnosckuii, [1.1. Hosropoaues, II.A. Copokun, B.®. TapaHoBckuii,
b.H. Yuuepun.

B XX B. paznuuHbie acnieKThl TPoOJeMbl BO3/ICHCTBUS IIpaBa Ha MOBECHUE
JIFOJIEH TIOCPEICTBOM TIPEIOCTABIIECHHUSI BOBMOKHOCTH BBIOOPA BapUaHTA MOBECHUS
uccienopamuch B Tpyaax C.C. AnekceeBa, M.U. baittuna, C.H. bparyc,
B.M. Bensxuna, H.B. Bwurtpyka, A.M. Bwuruenko, B.M. TopiueHena,
N.i. Hwopsaruna, O.C. Hodde, C.®. Keuekpsana, C.A. Komaposa,
B.H. Kynpssuesa, E.A. Jlykamesoii, A.B. Mausko, H.M. Mary3o0Ba,
I[L.LE. Hen6aitno, B.C. Hepcecsama, A.b. Ilemxosa, B.J[. Copoxuna,
FO.A. Tuxomuposa, P.O. Xandunoii, O.1. Lpi6ynesckoit, M.JI. Illapropozackoro,
K.B. lllynaukosa, A.W. Dxumosa, JI.C. fBuua, B.®. SkoBnesa.

Opnako B OONBIIMHCTBE PabOT YMOMSIHYTHIX aBTOPOB JO3BOJIEHUS JHOO
paccMaTpUBaIuCh B KOHTEKCT€ TEOPUM CIOCOOOB, METOAOB, MEXaHU3Ma
npaBoBoro peryimpoBanus B 1enom (A.M. Buruenko, B.M. TopmeHesa,
I1.LE. HenOaiino, A.B. Ilemkosa, B.JI. Copokmua, K.B. Illynmukosa), 1u00
U3yYajJuch Ha MpHMepe OTACIbHbIX uX pasHouaHocTeir (H.M. Maty30BbiM,
A.B. Manbko, P.O. Xandunoii u np.).

He ymainsisi 3Ha4uMOCTH TPYJIOB YHOMSHYTBIX YYE€HBIX, CJICAYET OTMETHUThH,

4TO mpodieMa 03BOJICHHA KaK Crocoda MpaBOBOTO PETYIWPOBAHUS B TaKOU
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KpaTKOM, HO B TO k€ BpeMsi eMKO# (hOpMyJIMPOBKE €lle He cTaBuiach. boiee Toro,
HAyKOW HE BBIPA00OTAHO U €AMHON Je(UHUIINH T03BOJICHHS, 0€3 Yero HEBO3MOKHO
CO3/JJaHUE TOJIHOM KapTUHBI COBPEMEHHOTO PETYJISITUBHOTO anmnapara.

O0bekT M mnpeamer wucciaenoBaHusi. OO0vekmom IUCCEPTAUOHHOTO
WCCJIEIOBAHUS SBJISIETCS] KATETOpUsl 1I03BOJICHHUS, paccMaTpruBaemasi Mpexke BCEro
C O3UIIMU OJIHOTO U3 TPeX 0a3MCHBIX, U3HAYAIIBHBIX CIIOCOOOB BO3ACHCTBUS MpaBa
Ha MoBeaeHue Noaei. [lpeomem ucciedosanus COCTAaBISAIOT JO3BOJICHUS BO BCEM
WX MHOTrooOpa3uu, OOYCIOBJIECHHOM KaK «COOCTBEHHBIMU», BHYTPCHHUMU
pa3IuuusAMH, TaK U AUHAMUYHOCTBIO, TOCTOSIHHBIM Pa3BUTHEM U BUJOU3MEHEHHEM
YCJIOBUM BHEIIIHEN CPEJIBL.

Hean wm 3agaum wucciaenoBaHusi. OcHogHas yenb HACTOALIEH pPabOTHI
3aKJIIOYAeTCS B CHUCTEMHOM OOIETEOPETUYECKOM aHajiu3e CYIHOCTH U
cnenu@UUecKkux KadyecTB J03BOJICHUS KaK HOPHUIMYECKOro crocoda BO3IEHCTBUS
Ha TIOBEJICHHE 4YEJIOBEKa, BBISBIECHUE €ro (YHKIHUOHAJIBHOM 3HAYMMOCTU B
COBPEMEHHOM MEXaHH3ME MPABOBOTO PETyJWPOBAHUA. 3HAUUTEIHHOE BHHUMAHUE
yaensercs creud@uke HCIoJb30BaHUS YIPaBOMOUMBAIOUIMX HOPM B pPa3HBIX
chepax oOIIECTBEHHBIX OTHOIIIEHUH.

Hcxons #3 TOCTABICHHOW LE€NH, B JUCCEPTALIMOHHOM HCCJIEIOBAHUU
MIPEIoJIaraeTcs peluTh cledyruue 3a0adu.

— BBIBECTHU Je(pUHHULIMIO CIOCO0a MPABOBOTO PETYINPOBAHUS, SIBISIFOIICHCS
BAKHEHUIIEH KATErOPUEUN IOPUCIIPYICHIINY;

— paccMOTPETh AO3BOJIEHUE KAK MEPBUYHYIO KIETOUYKY BCEU IOPUANYECKOU
MaTepuH, T.€. C TOUKHU 3PEHUS «TPUAJbI» CIIOCOOOB MPABOBOTO PErYIHUPOBAHUS,

— chopmynupoBaTh YE€TKOE, JIOTMYHOE, KOMIUIEKCHOE ONpeelieHue
J03BOJICHUS,

— BBIICJIUTh U TMPOAHAIM3UPOBATh OTJIIMUUTEIbHBIE YEPTHI JI03BOJICHUS,
MIPOBECTH Pa3rpaHUuEHUE C OOIIEPOJIOBBIM IMOHSATUEM <IPABOBBIE CTUMYIbD», a
TaK)K€ MHBIMU UX Pa3HOBUIHOCTSIMH,

— U3YYUTh MEXaHU3M HH(POPMAIMOHHO-TICUXOJIOTHYECKOTO BO3JAECUCTBUS

HOPM I03BOJIMTCIBHOIO XapaKTepa Ha IOBCIACHUEC YCTIOBCKA,
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— HCCIIEAI0BAThH BBIMOJIHAEMYIO TO3BOJICHUSMHU (DYHKIIMOHANBHYIO HArPy3Ky
Y, COOTBETCTBEHHO, ONPEAEINTh UX MECTO B PETYJIATUBHOM allapare;

— KJaccu(puUUpPOBaTh YIPAaBOMOYMBAIOLIME HOPMBI IO PA3IUYHBIM
OCHOBaHUSIM;

— TPOCIEIUTh OCOOCHHOCTM 3aKpelyieHuss U (PYHKIMOHUPOBAHUSA
JI03BOJIEHUH B OTPACIIsiX COBPEMEHHOI'O POCCUIICKOTO MpaBa,;

— IPOAHAJU3HPOBATH IOJOKUTEIBHBIE W OTPHILATENIbHBIE TEHIEHLUHU,
BbI3BaHHbIE paCIIUPEHUEM C(epbl JO3BOJIEHHOIO, JOCTOMHCTBA M HENOCTAaTKU
pealM3alyd Ha MPaKTHKE OOIIEAEMOKPATHUYECKOrO MPUHIUIA «pa3pelieHo BCe,
YTO HE 3aMpPELIEHO;

— BBIpa0OTaTh MPENTIOKEHUS U PEKOMEHAANN 0 ONTUMHU3ALUMU [TPAaBOBOU
NOJIUTUKNA B cdepe M03BOJICHHM MPUMEHUTEIBHO K COBPEMEHHOW POCCHICKON
NEHCTBUTEIBHOCTH.

Metogosiornueckass M TeOpeTHYeCKass OCHOBbI  JWCCEPTALMM.
MeTtononornyeckoit 6a30if pabOTHI BHICTYNNIIA MaTEPUATUCTHUECKAs JUAIEKTHKA,
HOJIEpKUBAaEMasi HUCIIOJIb30BAHMEM OOIIEHAayyHbIX MeTon0B. Ocoloe MmecTo
3aHMMAaeT JIOTUYECKHM MeTo[, Onarogaps KOTOpoMy Oblja BbIBeACHA neUHULINSA
IpeaIMeTa HUCCIEJOBaHUs B KOHTEKCTE OOIIEpOJIOBOTO MOHATHS M BUAOBBIX
pas3nuuuii, a TaKKe ONPEIEICHO MECTO JI03BOJICHHS CpEeAM MPOYMX IPABOBBIX
SBJICHUN. AKTHBHO NPUMEHSUIMCh METOJbl aHAIW3a, CHUHTE3a, MOJEIMPOBaHUS,
CUCTEMHOIO M (YHKIMOHAJIbHOro mnoaxoaa. IlomMuMo »TOro namcceprant
OTIepPHPOBAJl YACTHOHAYYHBIMH METOAAMHU (COIMOJIOTUYECKHM, CTATUCTHYECKUM,
(hopMaTbHO-IOPUINICCKUM H JIP.).

TeopeTnueckyto OCHOBY pabOThl COCTaBWia CIELMaIbHAs OPHUINYECKAs
nureparypa (kak  OOIIETEOPETHYECKOTO XapakTepa, TaK U OTPACIEBBIX
HarpaBJIeHUH). ABTOp OMHpasIcsl Ha padOThl YYCHBIX, pa3padaThIBAIOIIMX BOMPOCHI
MEXaHHU3Ma IPaBOBOIO PETYJIUPOBaHMs, IpaB, CBOOOJ, 3aKOHHBIX HMHTEPECOB
maaaoctr  (C.C. AnekceeB, M.WU. baiitur, H.B. Butpyk, A.M. Bwuryenko,
B.M. I'opmienes, B.H. Kynpssues, E.A. Jlykamesa, A.B. Mansko, H.1. Marty30B,

P.O. Xandura wm gap.). Taxke IUCCEPTAHTOM HCHOIB30BAIUCH TPYIBI IO
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MOJMUTOJIOTUH, SKOHOMUYECKOW TEOPUH, MCUXOJOTHH, COLUMOJOTHH, HMEIOIIUE
HEIMOCPE/ICTBEHHOE OTHOIICHHE K Pa3IMYHBIM acleKkTaMm (YHKIIMOHUPOBAHUS
JTO3BOJICHUH.

JMnupuveckas oOcHoBa pa0orbl. [lonmokeHus ©  peKOMeHAAIMU
JqYccepTaliy  0a3upyroTCsl Ha aHalk3e U3Y4YeHUs OOIIMPHOTO HOPMATUBHO-
MPaBOBOI0 Marepuana, oxBarbiBatoniero Koucrtutyuuto Poccuiickoin deaepannu,
TEKYIlIUEe 3aKOHOJATENIbHbIE M TOA3aKOHHBIE AaKThl Pa3JIMYHOM YPOBHEBOW H
OTPacjaEBOM MPUHAMICKHOCTH C YYETOM MOCIHEAHUX W3MEHEHUM M JOMOJIHEHUM.
Kpome Toro, amccepraHTOM OBLIM HMCIOJIH30BAHBI HOPMATHUBHO-TIPABOBBIC AKTHI
CCCP, PCOCP, a Takxe OTHOCAIIUICA K TEME HCCIIENOBAHUA COLIMOJIOTMYECKUI
Marepua.

Hayuynasi HoBH3HA Hccied0BaHusi OOYCIIOBJIEHA CaMOW TIOCTAHOBKOW
npoOjieMbl, a Takke HAMEUCHHBIMHM 3aJa4aMd M 3aKJI04Yaercss B TOM, 4YTO
JYcCepTalus TPECTaBIsSIET COO0OM TIepBOe€ KOMIUIEKCHOE MOHOrpaduyueckoe
MCCJIeIOBaHNE TIPOOIEMBI T03BOJICHUS KaK CItoco0a MpaBOBOTO PeryIupoBaHus. B
pabote MpEANPUHUMACTCS ITOTBITKA YIOPSAI0YEHUS Pa3HOIJIAHOBBIX
TEOPETUUECKNX HapabOTOK, 3aTparnBalONIMX BOMPOCHI MEXaHW3Ma IPABOBOTO
peryJIupoBaHus, IpaB, CBOOO/I, 3aKOHHBIX UHTEPECOB JIMYHOCTH, CO3/IaHUE TEOPHH,
MOCBSIIEHHON HEIMOCPEJCTBEHHO TAaKOMY 3HAKOBOMY ISl HOPUCIPYICHIUU
MOHATHIO, KakK «mo3BojieHue». Crnenuduka  WCCIENIOBAHUS 3aKIIOYAeTCS B
JeTalbHOM  aHajau3e  (DYHKIMOHAJIBHBIX  OCOOEHHOCTEH  paccMaTpUBaeMOM
KaTerOpUH C TIO3UIIMU KaK OOIIEei Teopuu MpaBa, Tak U HA OCHOBE JIAHHBIX JAPYTHUX
T'YMaHUTapHBIX HayK (JIOTMKH, TICUXOJOTHH, COIIMOJIOTHH, 3KOHOMUYECKOU
TCOPHH).

CdopmynupoBaHbl aBTOPCKHE OMPENENIEHUs MOHATHH «CIOco0 MpPaBOBOTO
peryJIMpOBaHUS», «I03BOJICHUE», <CBO0OJa», <«IpaBoBas TMOJUTUKA B cdepe
JIO3BOJICHHUM» IIOKA3bIBA€TCS MX B3aMMOCBSI3b, BBIICISIOTCA OTJIMYHUTEIBHBIC
npu3Haku. HoBH3HOW OTIMYAEeTCs] MHOTOACTEKTHBIN MOIXOM K Kiiaccu(pukanuu

IOPUANYCCKUX ,Z[O?)BOJICHI/Iﬁ B 3aBUCUMOCTHU OT PA3JIMIHBIX OCHOBAHUM.
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JluccepTaHT CTPEMHUTCS CaMOCTOSITENIbHO OCMBICIUTh MPOUCXOMSIINE B
MOCNIEAHUE JIECSATUIICTHSI MOJECPHU3ALMOHHBIE TMPOLIECCHl B CTpaHe, OTMETHUTH
JIOCTUTHYTBIC TIOJIOKUTEIbHBIE PE3yIbTaThl, KPUTUYECKH MOJONUTH K HEJOCTaTKaM
u omubOkam pedopm. Ha ocHoBe oOmiereopernyeckux OOOOIICHMIA M aHaIn3a
COBPEMEHHOW TIPaBOBOM CHUTyallud aBTOPOM (HOPMYIHUPYIOTCS COOCTBEHHBIC
NPEJIOKEHUSI ¥ PEKOMEH AU TI0 ONTUMH3AIllMU MTPABOBOM MOJMTHKH Poccuu B
chepe T03BOJICHUN.

Ha 3amury  AmccepTaHTOM  BBIHOCSTCS — CIEIYIOIIME  OCHOBHBIC
TEOPETUUECKHE MOTOKECHHS:

1. Coco6 mpaBOBOTO PETYJIMPOBAHUS — OTO YCTAHOBJIEHHAsT B HOpPMax
npaBa OPUINYCCKU 3HAYMMasi HHPOpPMAIHs, COAepKaIlas MO3UINI0 TOCYAapCTBa
KacaTelbHO CYHIECTBYIOIIMX WM OyAymux OOIIECTBEHHBIX OTHOIICHUMN
(HemOmyCTUMOCTh, HEOOXOAUMOCTD, JKEJIATSIILHOCTh JIMOO HEeWTpajibHAs MO3HIUS
— 3amper, TO3UTUBHOE OOS3bIBAHME W  JIO3BOJICHME COOTBETCTBEHHO),
oOnanaromias CBOMCTBOM OKa3bIBaTh MPH MOMOIIM OOIIEro MCHXOJIOTUYECKOTO U
CHEIMAIBHOTO OPUANYECKOTO MEXaHHW3Ma BO3ACHCTBHE Ha TMOBEICHHUE JIIOJCH.
CriocoObl  perynupoBaHUsi — 3TO TOCYIapCTBEHHO-BIACTHOE CYXKICHHE O
JIOJHKHOM TIOpsiKe (DYHKIIMOHUPOBAHUS TPABOBBIX CBSA3CH W SIBICHUH, 00IaueHHOE
B (hOpMY FOPHUINIECKON KaTeTOPHUH.

2. Jlo3BosieHnE — 3TO BBIPAXKAIOUIMICS MOCPEACTBOM IOPUANYECKUX HOPM
Ccroco® TMpaBOBOTO PETyJWPOBAHMSA, 3aKIIOYAIONIUICS B MPEAOCTaBICHUU
CyOBEKTY B OUEPUYCHHBIX 3aKOHOM paMKax CBOOOIbI BEIOOpa BapuaHTa MOBEICHUS,
CTUMYJIMPYIOIINI €ro MNpaBOBYIO AaKTUBHOCTb, TBOPYECKHME M CO3UAATEIbHBIC
Ka4yecTBa, CIIOCOOCTBYIOIIMIA HanOoJiee TMOJHOMY YIOBJIETBOPEHHUIO HHTEPECOB
JUYHOCTH, OOIIECTBA U TOCYAapCTBA.

3. 3akirodeHHas B [I03BOJICHMHM CBOOOJa HE SIBISIETCS aOCOJIOTHOM,
OecripeenbHOM. Byy4un mpaBoBBIM SIBIIGHHEM, OHO HMMAaHEHTHO BKJIIOYAET B ce0s
3JIEMEHT UMIIEPATHUBHOCTH, T.€. YK€ COACPKHUT B ce0e HEKOTOPhIE OrpaHUYCHUS.

Jlo3BoJIeHHE OYEpUYMBAET paMKHU CBOOOJZbI, BHYTPHU KOTOPBIX CYOBEKT BOJICH
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MOCTYIIAaTh M0 CBOEMY Pa3yMEHHIO TMPU yCIIOBUH, YTO OH HE TMOCATAET Ha CBOOOIY
UHBIX CyOBEKTOB.

4. BaxxHeumas yepta JA03BOJIEHUS — JA0OPOBOJIBHOCTE ocyIecTBieHus. K
WCITOJIb30BAHUIO TIPaBa HEJb3sl MPUHYIUTH, KOO 3TO MPOTHUBOPEUYHUT €T0 CYIIECTBY.
Peanuzarus 103BOJIEHHS MOYET OBITh KaK aKTUBHOM, TaK U MACCUBHOU. B TO xe
BpeMsl Ha3HAUYC€HHE JaHHOTO CIocoba peryJupoBaHUsS — HMEHHO MOOYIUTh
cyOBeKTa K JEHCTBHUIO: HE 3aCTaBUTh, HO yOEIWUTh B €ro IeecooOpa3sHOCTH,
BBITOJJTHOCTH, AKTYaJIbHOCTH.

5. Jlo3BoJieHHMs B TIpaBe BBIMOTHSIOT psia  (GYHKIWANA: TIEHHOCTHO-
OPUCHTHUPYIOMIYI0,  OOIMIECTUMYJIUPYIONIYI0, MOTHUBAIIMOHHO-TIO0YIUTEIHHYIO,
(GYHKIIMIO TApMOHU3AIIUHA YaCTHBIX U MYOJIMYHBIX MHTEPECOB U BOCIHUTATENBHYIO,
KaKJast U3 KOTOPHIX UMEET COOCTBEHHYIO 3HAYMMOCTh; B CBOEH K€ COBOKYITHOCTHU
OHU TPEAONPEACISIOT BEAYUIYIO POJb J103BOJIEHUN B PETYISTUBHOM MEXAHU3ME
coBpeMeHHOro Poccuiickoro rocyapcraa.

6. Dd}exTUBHOCTH, BO3ACHCTBUS [TO3BOJICHUS HA TIOBEACHHE WHAMBUIA
00ycnoBieHa (PYHKIIMOHHUPOBAHUEM CHEIU(UUECKOTO JJIsi JaHHOTO BUJA HOPM
WH()OPMAITMOHHO-TICHXOJIOTUYECKOT0  MexaHu3ma. [IpaBo B oTiawyme OT
00s13aHHOCTH (aKTMBHOM WJIM TACCHMBHOM) BCErJa MMEET B CO3HAHHMH YeJIOBEKa
MO3UTHUBHYIO OKPAacKy, BbI3bIBACT JKEJIAaHUE BOCMOJIb30BAaTHCS UM, PEAIU30BATh
HOpMYy. Jl03BOJIEHHE BBICTYyMAaeT CBOCOOPA3HBIM «MOCTUKOM» K YIOBIIETBOPEHUIO
CyOBEKTOM MOTPEOHOCTH, MOPOXKAasi TAKUM 00pa30M €ro aKTUBHOCTb.

7. IlpyHIMNUATBEHBIMUA SABJISIOTCS PA3IUYMUSl XapakTepa PEeryIupoBaHUs B
3aBHCHMOCTH OT X anpecara. [l rpakan U ux oobeauHeHui (00muii cyObeKT)
JNIEUCTBYET H3BECTHBIM JEMOKPATUYECKUU TPUHIIMIT <«TIO3BOJICHO BCE, YTO HE
3ampelieHo». B OTHOILIEHHH TOCYIapCTBEHHBIX OPraHOB U JOJKHOCTHBIX JIWIL
(crreriuanbHBINA CYyOBEKT) IPUMEHHUMO MPOTUBOIOI0KHOE MIPABUIIO — T03BOJICHO
TOJBKO TO, YTO NPsIMO paspemieHo». [Ipu 3ToM [103BOJICHUS, aJpeCOBAHHBIC
JAHHBIM CYObEKTaM, OTJIMYAIOTCA TEM, YTO B HHUX HEPEJKO CIMBAETCS MPABO
(mepe MHBIMKM yYaCTHHUKAMHU OOIIECTBEHHBIX OTHOIICHHI) M 00s13aHHOCTD (mepes

00IIECTBOM U TOCYAaPCTBOM).
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8. CyObekTHBHBIE MpaBa, CBOOOJIB M 3aKOHHBIE HHTEPECHI BBICTYMAIOT
OCHOBHBIMH Pa3HOBUIHOCTSAMU J03BOJICHHUH, OTJIMYASCH APYT OT APYra CTEMEHBIO
KOHKPETHOCTH BO3MOXHOCTH U, KaK CJIEJICTBHE, — YPOBHEM €€ HOpPUIHYECKON
3anuineHHocTd. Kpatkas QopMynupoBKa BBITVIIIUT CICAYIOUIMM  00pazoM:
CYOBEKTHBHOE IPABO — «O0380JEHO MO, YMO pA3PEUeHO 3aKOHOM; 3aKOHHBIN
UHTEPEC — «O03601€HO 6Ce, YMO He 3anpeujeHo 3aKOHOM». cBoOoma —
«0036071EHO U He NOONeNCUm 6MeulamensbCcmey Cco CHMOpPOHbl  6Ce, UMO
BNUCLIBACMCS 6 YCMAHOBNIEHHble 3aKOHOM pamku». (OHa 3akKIo4yaercs B
¢uznyeckoil W JTyXOBHO-HPAaBCTBEHHOW HEMPUKOCHOBEHHOCTH JHUYHOCTH U
NPEIOCTaBIEHUU CyOBEKTy B JaHHBIX c(epax BCEHl MOJHOTHI CYIIECTBYIOIIMX
BO3MOXKHOCTEH IO  PACMOpSKEHHI0 COOOW M CBOMMH  JICUCTBUSMH,
rapaHTUPOBAHHOE 3aMPETOM HEOOOCHOBAHHOTO BHEIIHErO BMENIATENbCTBA B HUX,
B TOM YHCJI€, CO CTOPOHBI TOCYJapCTBa B JIUIE €r0 OPTaHOB U JTOJHKHOCTHBIX JIUII.
C s1oil mo3uuu cBob6oaa — He 00s3aTeNBbHO TO, YTO TaK HA3BaHO B JIUTEpaType
WIN 3aKOHE (Hampumep, cBOOOa TPyAa), a UTO SIBIISIETCS €10 M0 CBOCH CYTH.

9. B coBpeMEHHBIX YyCIOBHAX 0e3 I03BOJCHHUN HE OOXOOUTCS HU OJHA
oTpacib npaBa. PaccmaTpuBaeMslil criocod peryinpoBaHus IIMPOKO MPUMEHSIETCS
B TPaaUIMOHHBIX YACTHO-TIPABOBBIX cdepax, B TO K€ BpeMs OH aKTUBHO
BHEIIPSIETCSI» U B MyOJIMYHBbIC OTHOMIEHUS. [Ipyu 3TOM XapakTepHO# TeHIEHIMEeH
HocJeTHUX JeT (Kak Ui POCCHUHCKOTo, TaK M 3apyOEKHOTO 3aKOHOJIATEIIHCTBA)
SIBIISIETCSl TIOCTETICHHOE «Pa3MBIBAHUE» TPAHUIl MEXKIY YAaCTHBIM U MYOJIUYHBIM
IIPABOM.

10. IlpaBoBas mosmTHKa B chepe MTO3BOJCHUN — CAMOCTOSITENIHHOE U B TO
e BpeMs B3aUMOCOIJIACOBAHHOE C UWHBIMU HANpaBiCHUE JESATEIBbHOCTH
TOCYIapCTBEHHBIX M  MYHHUIMIAIBHBIX  OPraHOB 1O  BBICTPAMBAHUIO
cOamaHcUpOBaHHON OOIIEI03BOIUTENHHON PETYISTUBHON CHCTEMBI, UMEIOIIEE B
CBOEH OCHOBE NpeAOoCTaBlIeHUE CyObEeKTaM mpaBa BbIOOpa BapHaHTa MOBEICHUS B
OUEpPUEHHBIX 3aKOHOM paMKax, Oazupyromieecs Ha MPUHIMIAX AaKTUBHOCTH,
CaMOCTOSATENIbHOCTH, JTOOPOBOJILHOCTH JIEHCTBHI aJpEecaToB IMPaBOBBIX HOPM,

3aNHTCPCCOBAHHOCTHU B UX PE3YJIbTATaX, BKIIOYAOIMICC 3JICMCHT UMIICPATHBHOCTU
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B LEMSIX 3alldThl MyOJUYHOTO HWHTEpeca, a Takke MpeJoTBpalleHus
37I0YTIOTPEOICHUS TPaBAMH.

11. BeigBuraercss wupaes co3fgaHus KoHIENuuu poCcCUMCKON TpaBOBOM
NOJIUTUKYU B cepe 103BoJIeHUH. J[aHHBIM TeMaTHYeCKHil TOKyMEHT 0000I1ao1Iero
XapakTepa HEoO0XOauM ISl  YNOPSAJOYEHHUs, TMPUBEJICHUS MNPOTUBOPEUUBON
NPaKTUKU TPUHATUS U (PYHKIMOHUPOBAHMS YNPABOMOYMBAIOIIUX HOPM B
CTpPOIHYIO, COTJIACOBAaHHYIO CHUCTEMY, OINpPEAENCHUSI Ha KOHIIENTYaJIbHOM YPOBHE
OalaHca MeEXJy UMIIEPATUBHBIMU W  JUCIO3UTUBHBIMM  HadajlaMd B
peryJIMpoBaHUM OOIECTBEHHBIX OTHOIICHUH Pa3INYHBIX OTpacieil U ypOBHEH.

12. TIlpennaraercsi MOJENb NPUHATHA YNPABOMOYHUBAIOLIEH HOPMBI,
OCHOBaHHOW  Ha  NOPUHIMIAX  KOMIUIEKCHOCTH, MOCJIEIOBATENBHOCTH,
npodeccuonansma, OTBeYaromeld TpeOOBaHUSAM HAy4YHOW OOOCHOBAHHOCTH U
COTJIACOBAHHOCTH C YCIIOBUSIMM POCCHUMCKON AEHCTBUTEIBHOCTH, BKIIOYAIOIIEH
y4eT KaK YCTOSABIIMXCSA OCOOCHHOCTEM MEHTAJIMTeTa, TaK M HW3MEHSIOLIErocs
0OIIECTBEHHOTO MHEHHUSI.

AnpobGanusi pe3yJbTaToB HccJaea0BaHusl. OCHOBHBIE TEOPETUUYECKHUE
BBIBOJIbI U TMOJIOKEHUS OHUCCEPTAllMU OOCYXIAIMCh Ha 3acelaHuAX Kadeapsl
TEOpUH rocynapctBa u npaa CapaToBCKOW rocylapCTBEHHOM akaJeMHH IMpaBa,
HallUTU OTPa)X€HUE B OMYOJIMKOBAaHHBIX cTaThsiX. [lo m30paHHOU mpoOiemaTuke
aBTOpP BBICTYNaJd Ha Bcepoccuilckoil HayyHO-TIPaKTUYECKOW KOH(EpeHIUU
«3aKOH, YeJIOBEK, CIPaBeIJIUBOCTh.  (UIOCO(PCKO-TIPABOBBIE  MPOOIEMBI»
(CapatoB, 19-21 wmas 2003 r.), MEXBY30BCKOH Hay4YHO-TIPAKTUIECCKON
koHpepenuuu «IIpaBo Kak IEHHOCTh U CPEJCTBO TOCYAAPCTBEHHOTO YIIPAaBJICHUS
obmecrBom» (Bomrorpan, 28 ampens 2005 r.), «&pyrioMm cToje» Ha TEMy:
«[IpaBoBasi MONMUTHKA: OT KOHIEMIMH K PEATbHOCTU», COCTOSIBIIEMCS B
CaparoBckoM ¢mmane Muctutyra rocynapcrsa u npasa PAH (Capatos, 3 utoHs
2004 1.), a TaKKe <«KpPYIJOM CTOJIe» Ha TeMy. «AKTyallbHble MPOOJIeMbI
poccuiickoii mpaBoBoit km3HM» (Camapa, 16 mapra 2006 r.). wmccepraHt
NOATOTOBHJI TJIaBy «/[03BOJIEHUSI B MPaBOBOW KU3HU POCCUMCKOTO OOIIECTBa» B

KOJUIEKTUBHYI0 MoHorpaduio «[IpaBoBasi >ku3Hb B coBpeMeHHOW Poccuu:
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TeopeTuKo-meronosnornyeckuii  acriekr» /[ Ilom pex. H.M. Mary3oBa w
A.B. Manbko (Caparos, 2005); BeICTYynmI B KadeCTBE aBTOPA-COCTABUTEIIS
CIpaBOYHUKA <«AHTUKOppymHiMoHHas nmoimuTtuka» /[ [lom pen. A.B. Manbko
(M., 2006).
CTpykTypa quccepranuu oOyclIOBIEHA LEIbI0 U JIOTUKON UCCIEeI0BAHUS U
BKJIIOYaeT B ce0s BBEIEHHME, TpPU TJaBbl, MOJApa3JeNiEHHbIE Ha Maparpadsl,

3aKJIIoueHue 1 oudnuorpaduio.

OCHOBHOE COAEP KXAHUE PABOTbI

Bo BBegeHMum OOOCHOBBIBAa€TCSI BBHIOOD TEMBI, €€ aKTyaJIbHOCTb,
TEOPETUYECKOE M MPAKTHYECKOE 3HAUECHUE, OMpeAesieTcsd 00BbEKT, IPEAMET, eI
U OCHOBHBIC 3a/1auydl HCCJIEIOBAaHUS, OMHCHIBAECTCS CTENEHb pPa3padOTaHHOCTU
npoOjembl, HaydHas HOBH3Ha pabOThl, NPUBOAATCSA HaHHbIE 00 ampoOaruu
paboThl, GOPMYIUPYIOTCS OCHOBHBIE MOJIOKEHHSI, BRIHOCUMBIE Ha 3aIIHTY .

IlepBas riaaBa «O0mas XapakTepuCTHKA J03BOJICHHSI KaK crnocoda
NPaBOBOI0 PeryJIMpoOBAHMS» COCTOUT U3 TpexX maparpados, MEepPBbIA U3 KOTOPHIX
— «Cnocobvl npagoeoeo pe2yiuposanus. nowsamue, npusHaKu, KiacCupurayus»
— TIOCBAIIEH KOMIUIEKCHOMY HCCIICZIOBaHUIO Takod 0a30BOH KaTeropuu
IOPHUCIIPYACHIINH, KaK CTIOCOOBI IIPAaBOBOTO PETYIMPOBAHUS.

JIOBOJIBHO TMPOOJIEMATHYEH BOMPOC O CBS3M MOHATHH «CIOCOO MPaBOBOTO
PETYIMPOBAHUS» U «METO]I IPAaBOBOTO PErYJIMPOBAHUS», IOCKOJIBKY B JINTEpPAType
uX JUOO OTOXKACCTBIISIIOT, JIMOO CBOAST MX COOTHOIIEHUE K (OopMyJe: epBoe —
3TO dYacTb Broporo. O6a moAXoAa TMPEACTaBISIOTCS YNPOIIEHHBIMH U
OJTHOCTOPOHHUMH.

B onpenenennm Meroma depe3 TOHATHE crocoda (paBHO Kak W B
IPOTUBOIIOJIOKHON HJee) KpPOeTCs Takas JIOTHYeCKas OINMOKa, KaK «KPyroBOe
OTIpeieIeHne», TIOCKOJIbKY M0100HbIe AePUHUIIUM 10 CyTH HUYETO HE MOSCHSIOT,
HE cojepkaT HOBOM wuH(opmarmu. OCHOBBIBaACh Ha JIOTUYECKUX MpaBUiIax

BBIBEJICHUS OTIPEACIICHUS, MBI TIpe/JiaraéM CBOIO Je(UHUIINIO, COTJIaCHO KOTOPOMH
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CnOCOO npasogozo peyaupoeanus — 3mo YCMAHOGIEHHAsl 6 HOPMAX Npasa
IOpuouYecKky 3HauuUMas uHgopmayus, cooepicawias no3UYU 20cyoapcmed
KacamenbHo — Cywecmsyowux uiu  0yoywux oOuWecmeeHHblX  OMHOWEHU
(redonycmumocmob, HeobX0OuUMOCmb,  dHceramenbHOCmb  AUOO0  HEeUMpaIbHAsL
no3uyusi — 3anpem, No3UmueHoe 0053vleanue U 00360JCHUE COOMEENMCMBEHHO),
o0b1a0arwWas C8OUCMBOM OKA3LIBAMb NPU NOMOWU 00We20 NCUXON02ULECKO20 U
CReyuanbHo20 1pUOUYECKO20 MeXaHusma 6030elcmeue Ha nosedenue aoel.
CrocoObl  peryaupoBaHusi — 3TO TOCYJAapCTBEHHO-BJIACTHOE CYXKJICHHE O
JOJDKHOM TIOPSZIKE (PYHKITMOHUPOBAHMSI TIPABOBBIX CBS3EH U SIBIICHUHN, 00JIa4YeHHOE
B (hOpMY IOpUINYECKOM KATETOPHUH.

Kputndyecku ™Mbl  HOAXOAMM U K  MPAKTUKE  OTOXKIECTBIICHHS
BEITIICHA3BaHHBIX KaTeropuii. CriocoObl MPaBOBOTO PETYIHPOBAHUS — TIEPBUYHBIE,
WCXOJHBIC KJIETOYKHM IPABOBOM MaTe€puM, a METOJbl — 3TO B OINpEeICHHOM
CMBICJIE TIPOM3BOJIHBIE OT HUX HMHCTPYMEHTHI. B mpaBoBOM Hayke crocod, Kak
MPaBUJIO, PACCMATPHUBAETCS C MO3UIIMK BO3CHCTBUS MpaBa HA MOBEICHHUE JIIOICH
Ha OCHOBE €TMHUYHON HOPMBI JIUOO OTPaHUYEHHOM IPYIIIBI HOPM, B TO BpeMs Kak
METOJI CYUTAETCSI OJTHAM U3 KPUTEPHUEB pa3rpaHUUEHUS IIEIBIX OTPACiIeH mpasa.

CornacHo TpaJAWIIMOHHOM KJacCU(PUKAIIUK BBIACISIOT TPU OCHOBHBIX
criocoba MPaBOBOTO PEryJUpPOBaHMS. TIO3UTHBHOE OOsI3bIBaHWE, 3alpeT |
JI03BOJIEHUE.

PaccmartpuBaroTcs anbTepHATHUBHBIE TPUBEICHHOW TOYKH 3pPEHUS, COTJIACHO
KOTOPBIM T€PEYCHh OCHOBHBIC CIIOCOOOB pETyJMpPOBaHUS JHOO CYXaloT,
OTPaHUYHBASACH, HATIPHMED, JIHUIIb 3alpeTaMu u qo3BoJjeHusMu (B.M. FopmeHeBl),
a WMHOTJIa Jla)ke B TPHUHIIMIIE OTpHUIIAasl JEJICHHWE HOPM Ha YIPaBOMOYHBAIOIIUE,
3ampenianme 1 00S3bIBAIOIINE, CChUIASACh HA MPEIOCTABUTEIIHPHO-00SI3bIBAIOIINN

xapaktep Besikoil HopMmbl (H.I'. Anekcanmpos?), mu60 pacIIHpSIOT, J00aBIsis K

Y Cm.: Topwenes B.M. CriocoGbl ¥ OpraHM3alMOHHBIC (POPMBI PABOBOTO PEryIHPOBAHHS B COLHATHCTHYCCKOM
obmectse. C. 50.

2 Anexcandpos H.I'. COLMaNMCTHYECKHE PHHIHTIBI COBETCKOro npaBa // COBETCKOE TocyIapcTBo i mpaBo. 1957 Ne
11.C. 28.
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TpeM yINOMSHYTBIM odyeMeHTam  Takke  pekomenmanuu  (O.C. Hodde,
M.J1. llapropockuii’).

[Tocmennsisi mo3WmMs HaMU HE pa3leNseTcs, TMOCKOJIbKY PEKOMEHIAINH,
MPEACTaBIISIST COOON HEKM CMMOMO3 OOS3BIBAHWI W JO3BOJICHUM, HE SIBIISIFOTCS
CaMOCTOSITENIbHBIM CIIOCOOOM PeryJIMpOBaHus B KIIACCHYECKON €ro TpakToBke. UTo
KacaeTcsl UeHu O MPEJOCTaBUTEIHLHO-0053bIBAIOIEM XapaKTepe, Mbl HE OTPHIIAEM
ee 3HaYMMOCTH. TeM He MeHee IpU aHaun3e CyOBEKTUBHBIX MPaB IPaXkKIaH IEHTP
TSOKECTH HE MOXET OBITh MEPEHECeH Ha H3Y4YeHHE KOPPECIOHAUPYIOIUX WM
o0si3aHHOCTEH M HA000pOT. Takke HE COBCeM KOPPEKTHBIM HaM MPEICTABISAETCS
BBIJICJICHUE JIMIIb JTO3BOJICHUH U 3alPETOB HA OCHOBAaHHWH TOTO, YTO MPEANMCAHHE
SIBIISIETCSI OOIIMM CBOMCTBOM BCEX MPABOBBIX HOPM. JIeHCTBUTENBHO, B KOXKIIOM U3
CIoCcO00B PEryIUPOBaHUS MPUCYTCTBYET BIACTHOE Ha4ajo, OJIHAKO CaMa €ro CyTh,
ujesl, HAIPaBJICHHOCTh MPUHIMIIAAILHO pa3nyHa B JIO3BOJICHMSX, 3alperax U
MO3UTUBHBIX OOSI3BIBAHMSIX, KOTOPHIE B CBOCH COBOKYITHOCTH C MCUEPIBIBAIOIICH
TIOJTHOTOW OXBATHIBAIOT BCE BH/IBI IPABOBBIX CBSI3EH MEXIY CyOBEKTaMH.

[Taparpad BTOpOit — «/[03601€HUE KaAK 0COOBLL CROCOO NPABOBO2O
peayiupoeanus» — HAYMHACTCA C aHaiu3a 3aKOHOMEPHOCTEH BO3HHUKHOBEHHS
COIMANIbHBIX MHCTPYMEHTOB BO3JCHCTBUS Ha MOBeAeHHUE Ntonei. Mcropuuecku
NEPBBIM CIIOCOOOM TPaBOBOTO PETYJIUPOBAHUS CTall 3alpeT, B TO BpeMs Kak
NOSIBJICHHE W PACIpPOCTPAHEHHE JO3BOJICHUH TpeOyeT INOCTHXKEHHUS OOIIeCTBOM
BBICOKOTO YPOBHS Pa3BHUTHA, MPEANOJIAralmero KauyecTBEHHOE IPaBOBOE
BOCIIHUTAHUE €ro YJICHOB, COOTBETCTBYIOIIEE IIPABOCO3HAHHE M MPABOBYIO
KYJIBTYDY.

HucceptanT (GOopMyIHpyeT CBOE OIpeAesieHue H3y4aeMol KaTeropHhH:
00360J1eHUEe — IMO BbIPANCAIOWUNICA NOCPEOCMBOM IOPUOULECKUX HOPM CHOCOO
npago8oco pecyiuposanusl, 3aKI04aAWUIcs 6 NpedoCcmasieHuu cyovekmy 6
OYEPUEHHBIX 3AKOHOM  pAMKAX €80000bl 8blOOpA  6APUAHMA  NOBEOeHUs,

CMUMyJZUpyIOWMZZ €20 npaesoesyr daxKnmueHoOCnlb, meopdecKkue u co3uodameiibHble

L Cm.: Hogpe O.C., Illapeopodckuii M. J. Bonpocst Teopuu mipasa. M., 1961.C. 141.
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Kauecmea, cnocobcmeyiowull Hauboiee NOIAHOMY YO081eMEOPEeHUI0 UHMEPECcos
JUYHOCMU, 00Wecmaa u 20cyoapcmaa.

B onpeaeneHun mnoguepkUBaeTCs, 4YTO JIO3BOJICHHE MPEKIAE BCErO0 —
CaMOCTOSITENIbHBIN CIIOCO0 TPaBOBOTO PEryJIMPOBaHUS, OJHA M3 TpeX «oce
KOOPAMHAT», MO KOTOPBIM MPOUCXOAUT ABUKECHHE, PA3BUTHE BCEX IPABOBBIX
ABJICHUN. B MexaHn3Me MPaBOBOr0 PEryJIUPOBAHUS OHO HE OTHEJIEHO <OKEJIE3HBIM
3aHAaBECOM>» OT HMHBIX IOPHUJINYECKUX SABJICHUU. J[03BOJIEHHE B3aMMOJEUCTBYET C
APYTHUMHM CTUMYJaMH, a TaKXke IOAJECPKUBAETCA OrpaHudYeHusMu. JleiicTtBue
yIPaBOMOYMBAIONINX HOPM oO0ecredynBaeTcs Kak oOmuMu  (COBOKYITHOCTb
MNOJMTUYECKIX, YKOHOMHYECKUX, HPAaBCTBEHHBIX YCIIOBHI), TaK CIEIUATbHBIMU
IOPUINYECKUMHU (YE€TKO MPOMUCAHHBIA MEXaHU3M peau3alii, KOHTPOJb U HAJ30P
3a JIAaHHBIM TIPOIIECCOM U T.JI.) TAPAHTHUSMHU.

B koHTekcTe [neneHusl IOpUINYECKUX CpPEACTB HAa CTUMYJIHPYIOIIHE U
OTPaHMYMBAIOIINE JIO3BOJICHME OTHOCUTCS K mepBoll rpynme. Kak mnpaBoBoi
CTUMYJl OHO HAIIPaBJICHHO HA MOBBIINIEHUE ITO3UTUBHOM IPAaBOBOM AKTUBHOCTHU
JUYHOCTH, TPOSIBIIEHUE €€ TBOPUECKMX  CHOCOOHOCTEH, MaKCHUMalbHOE
YIOBIIETBOPEHUE €€ MOTPeOHOCTEeH 3akOoHHBIMU crocobamu. COOTBETCTBEHHO
JI03BOJICHUS] 00ECIIEYUBAIOTCS TJIABHBIM 00pa30M HE BO3MOKHOCTBIO MMPUMEHEHUS
NPUHYAUTEIBHBIX MEpP CO CTOPOHBI TOCYIapCTBa, a BBICOKOM CTEINEHbIO
3aMHTEPECOBAHHOCTU CyOBeKTa B peanu3aluu HOpMbl. OHU 001aJal0T BBHICOKOU
CTeneHbI0 3PPEKTUBHOCTH, MOCKOIBKY HAMIYYIIUM 00pa3oM OTpa)xaloT HHTEPECH
UHIMBHUIOB U UX O0BEAMHEHUHN, CIOCOOCTBYET UX MPETBOPEHUIO B KU3Hb.

J103BOJIEHHE CONEPKUT HEKUH KOMIIPOMHUCC MEXAY IBYMs BaKHEUILIMMHU
00111eYeI0BEUECKUMHU 1IEHHOCTSIMU, COEAUHSSE B ce0e HayalbHOE pABeHCmEo W
JaNbHEUIYI0 c60000y. OAHAKO JO3BOJIEHWE — BCETO JIMIIbL BO3MOXKHOCTb, TOT/IA
KaK [pPOM3BEJAECHHAas Ha €€ OCHOBE HWHIMBUAYAIW3alMs B3aUMHBIX IIpaB U
o0si3aHHOCTE — nedcTBUTENbHOCTh. [loaToMy B ycnoBusx (GoOpMalibHOTO
paBeHCTBAa CYOBEKTOB HMX pealbHO NMPUOOpETeHHBIC TpaBa Hew3OexkHO (B cHiry
pa3IMyuil MEXIy CaMUMHU JIIOJIbMH, MX BO3MOKHOCTSIMHM U OOCTOATENbCTBAMHU

KHU3HU | T.7.) OyayT HepaBHbIMH. KOpuandeckasi cocTaBIsitoniasi B J03BOJICHUU HE
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co3maeT W He obecrmeunBaeT (HAKTUYECKOW BO3MOXKHOCTH, a TOJBKO HE
MPETNSATCTBYET €, €CJIM OHA UMEETCSI B ICUCTBUTEIIBHOCTH.

B nmnpaBe n03BoieHUS BBIpAXalTCS Pa3IUYHBIMU CIOCOOAMH. MOTYT
COZIepKaThCSA B €IMHUYHON TPABOBOM HOPME, €€ YacTH, KOMIUIEKCE HOPM JIHOO
BBITEKATh U3 OOIIEr0 CMBIC/IA 3aKOHOAATENHCTBA, PETYIMPYIOIIETO ONpeIeICHHYIO
chepy couuanbHbIX CcBsizedl. [Ipy 3TOM B JE€MOKPATHMYECKUX TOCYJapCTBax B
OTHOIIIEHUW JIMYHOCTH W XO3SIMCTBYIOIIUX CYOBEKTOB JEHCTBYET MPUHIIUII
«JI03BOJICHO BCE, UTO HE 3aIPEIICHO.

B kadecTBe camMOCTOSATENHLHOTO MpU3HAKA AUCCEPTAHT BBIACISET CBSI3b
JIO3BOJICHUSI C TaKOW KAaTerOpHMeH, KaK «CBOOOda», SIBISIOMIEHCS KIIOUYEBOW B
MOHMMAaHHUU ero CymHocTH. OHa MPOSBISIETCS B TOM, YTO CyOBEKT caM IPUHUMAET
pEIIeHre, BOCIOIL30BATHCS JIM €My B IIEJIOM MPEIOCTABICHHONW BO3MOXKHOCTBIO
unn HeT. K peanuzanuu 03BOJICHHS HENb3s NMPUHYAWTh, B MPOTUBHOM Cilyyae
HUBEJIMPYETCS caMa ero CYIIHOCTb. B To ’ke Bpems 3Ta cBoOOAa HE SBISETCS
abcomoTHOH, OecmnpenenpHOM, 100, Oyaydd MPaBOBHIM SIBIICHUEM, TO3BOJICHUE
YK€ COJEPXKUT B ceOe oOIpeaeeHHbIE OrpaHUYEHUs, TOJJCPKUBAEMbIE H
JOTIOJTHSIEMbIE HOPMaMU MOPAJIH.

B tperbem maparpadbe — «@ymxyuu rw0Opuouueckux  00360JCHUL
MOAYEPKUBACTCS MOIU(YHKIIMOHATLHOCTh paccMaTpUBaeMOro crocoda mpaBoBOIoO
perynupoBanusi. [Ipemomnpenensroneii BO MHOTOM BCE OCTajbHBIC BBHICTYIIAET
YEeHHOCMHO-OpueHmupyrowas @yHkyus, Tak KaKk 3(QQPEeKTUBHOCTb PEryJaTHBHOIO
BO3JICHCTBHS TIPABOBOTO CPEJCTBA HAXOAWTCS B TPSIMOM 3aBHCHUMOCTH OT €rO
AKCHOJIOTUUYECKHUX CBOMCTB.

Y 103BOJieHUS JAHHBIA KPUTEPUN HAXOJUTCS Ha BBICOKOM YPOBHE,
MOCKOJIbKY «HOPMATHUBHO-TIPABOBBIC AaKTHI SIBIISIFOTCSI HOCUTEISIMU IIEHHOCTEH,
€CIIM B HHUX COJIepKaTCs TMPaBOBbIE OCHOBAHUS JJIi BO3HUKHOBEHHUS TpaB Yy
KOHKPETHBIX Cy6’bCKTOB»1. HctuHHAs e 3HAYMMOCTh YIIPaBOMOYHMBAIOIINX HOPM

oOHapyXHBaeTCs B Mporiecce ux aencTBus. [[03ToMy BaXKHO TOMUMO 3aKpETICHUS

! [Tonaxoe A.B. O6mast reopust pasa. CI16., 2001.C. 188.
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J03BOJICHUIT B HOPMATHUBHBIX aKTax Co37aTh HEOOXOAWMBIC YCIOBHS ISl WX
peanu3anuu.

Hepa3pbeiBHO CBsI3aHHass ¢ PAcCMOTPEHHOM BBILIE 0OWeCMUMYTUPYIOWAS
(GYHKIIASI OCHOBBIBAETCSI HA TOM, YTO C TOYKU 3PCHUS YETOBEYECKON TICHUXOJIOTHU
J03BOJIEHHE Topa3io 3G deKTUBHEE B ACUCTBUH, HEXeIu o0s3biBanue. [locnennee
NPAaKTUYECKA BCErJa HMMEET B CO3HAHUMM WHAWBUJA HETATUBHYIO OKpPACKY,
BOCIIPUHHUMAETCA KaK HEKOE SpMO, TSKKUU Tpy3, B TO BpeMsi KaK J03BOJICHUE
OLICHMBAETCS MPAKTUYECKH BCET1A MOJIOKUTEIBHO.

['oTOBHOCTH K peann3allud MPaBOBBIX MPEANUCAHUN HAMPSIMYIO CBS3aHA CO
CTEIMEHbIO 3aMHTEPECOBAHHOCTH JIIOAEH B OCYIIECTBIECHUM TE€X WM HUHBIX HOPM.
Ecnu TtpebGoBaHusi MpaBOBOM HOPMBI OTBEYAIOT HEMOCPEACTBEHHBIM HHTEpEcaM
CcyOBeKTa, €Clii OHM HE 3alpeliaioT, He MPEINUCHIBAIOT, a 00380410M, TO OHH, KaK
NpaBuiIO, PEATM3YIOTCS CO 3HAYUTENbHO OOJBIIUM JKEJTAaHUEM, PBEHHUEM.
Jlo3BosieHMEe TPU3BAHO 3auHmepecosams WHIUBHIA, nOOYOUmb €ro 3aHATh
AKTUBHYIO MMPABOBYIO MO3UIHIO.

B mporuBOBEC MMIEPAaTUBHOM M MAHUITYJISITUBHOW JIEMCTBUE JO3BOJICHUU
OCHOBAaHO HA pPAa3BUBAIOLIECH CTPATETMM BO3JCHCTBHS HAa IIOBEACHUE JIOJIEH,
npeanojaramne aHainus3 nodyxAeH!ui 1 MOTUBOB MOCTYNKOB, CTUMYJIMPOBAHUE
OCO3HAHHOW AKTMBHOCTHU UHIAMBH/IA, OTKPBITHIE OTHOILLICHHUS, IBJIIFOLIUECS 3aJI0TOM
JTOCTHKEHUSI OOIIHMX MTOJIOKUTETHHBIX PE3yJIbTATOB.

Momusayuonno-nobyoumenvuas  yukyus  oOECIEUUBAET  CO3/JaHHUE
MPOEKIMM KOHKPETHON MPaBOBOl HOPMbI B CO3HAHUU HHAWBUIA U TEPEBOJ
BHYTPEHHHUX MOOYAUTEILHBIX MOTUBOB B MPAKTHYECKUE JIEHCTBUSI, HAITPABICHHBIC
Ha pealn3auuro Jo3BosieHHs. [Iponecc HaumHaeTcss ¢  BO3HUKHOBEHUS
noTpeOHOCTH U (popmMupoBaHus MoTHUBanuu. [MaHUpOBaHUE U PUHATHE PEIICHUS
KaK CIEeAyIolasl CTaausi WHAUBUAYAJIbHOTO IOBEJIEHUS BKJIOYaeT B ce0s, BO-
NIEPBBIX, OLIEHKY BO3MOXHOCTEH [IJIs1 YIOBJIETBOPEHUS CBOMX HHTEPECOB; BO-
BTOPBIX, BBIOOP TMOIXOIAIINX OOBEKTOB, HA KOTOphle OyIeT HaIpaBICHO
MOBEJCHUE, B-TPETbUX, IOCTAHOBKY €M, B-YETBEPTHIX, BBIOOP CpPEICTB €€

JOCTHKCHU . I[anee CJICaAyCT CaM IOCTYIIOK, T.C. BHCITHCC BhIPAKCHUC PCIICHUS.
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B peanbHOCTH BCE €ro cTaguu TECHO MEPEIIETEHBI MEXKAY COO00W, U HOPMBI
npaBa, B TOM YHUCJIE€ M YIPAaBOMOUYHMBAIOIIKE, 3a4acTyl0 BIUSIOT HE HA KaKylO-TO
OJIHy U3 HHX, a Ha BCE MOBe/IeHNE B 1esioM. [losiBieHne moTpeOHOCTH MPUBOAUT K
MIOCTAHOBKE LIEJIH €€ YIOBJIETBOPEHUS, B CBOIO OUYEPE/Ib, TOPOKIasi BEIOOpP CPEICTB
s 3Toro. Ecnom  Bce 3TH  CTaauu  JTO3BOJISIFOTCSL  MIPaBOM,  TOCTYIIOK
MaTepuaIn3yeTcs B KU3Hb. B ciydae BeImageHus: Kako-mubo crtaauu u3 cheps
JI03BOJIEHHOTO, MPOUCXOTUT, COOTBETCTBEHHO, o0 OJIOKHpOBaHUE
«GampenieHHONW» MOTPeOHOCTH, MO0 MOJEpHM3alMs 1eiH, JH00 IOUCK
aIbTEPHATUBHBIX CPE/ICTB.

DynKkyus 2apMoOHU3AYUY YACMHBIX U NYOIUYHBIX UHMEPECcO8 CIYKUT LEIIM
obecrnieueHns pa3yMHOTo 0aaHca MeXay CTpEMJICHHEM HHIUBUIA K MAaKCUMaJIbHO
MOJTHOMY YAOBJIETBOPEHHUIO CBOUX MOTPEOHOCTEH M HEOOXOAWMOCTHIO PEIICHHUs
001X, TOCYIapCTBEHHBIX 3a/1a4. B uaearbHOM BapHaHTe JO3BOJICHUS TPU3BAHBI
dbopMUpOBaTh TaKWe YCIOBUS, KOTOPHIE CIOCOOCTBOBAIU OBl BO3HUKHOBEHUIO U
3aKPEIJICHUIO Y OTAETbHBIX CYObEKTOB MHTEPECOB, COOTBETCTBYIOIIUX HUHTEpPECaM
BCEr0 00II[eCTBA.

Bocnumamenvuas ¢ynkyua n03BOJECHUS HampaBieHa Ha (HOpPMUPOBAHUE
3penoro MpaBOCO3HAHWs, MOBBIIICHUE YPOBHS MPABOBOW KyJIbTyphl OOIIECTBAa U
ero uneHoB. JlaHHBIH cmocoO MPaBOBOTO PETYJIMPOBAHHUS OPHEHTHPOBAH Ha
00POCOBECTHOCTh, TOPSAIOYHOCTh, PAMOHATBHOCTh JEHUCTBUNU CyOBEKTOB —
(GyHIaMEHTAIBHBIX YEJIOBEYECKUX KAaueCTB, TMOSBICHHWE M TPOYHOE 3aKpEIUICHHE
KOTOPBIX B MIOBCETHEBHOM KU3HU TPeOyeT 3HAYUTEIIbHBIX BPEMEHHBIX 3aTparT.

I'maBa BTOpass «Buabl NPaBOBBIX [103BOJICHUI» COCTOMT H3 Tpex
naparpadoB, MEPBBIM W3 KOTOPBIX «Kpumepuu noopazoenenus 00380J]leHUll HA
6UObI» TIOCBSIIEH BOMpPOCaM KJIACCH(PUKAUU JO3BOJCHUM 1O Pa3NUYHBIM
OCHOBaHUSM. B 3aBHCHMMOCTH OT HaJM4Yus BO3MOXHBIX aJIbTEPHATHB MPHU BHIOOpE
BapHaHTa TIOBEIEHUS pa3IUYalOT aOCOMIOTHYI (OopMy IHUCIIO3UTHBHOCTU
(abcomroTHOE  JIO3BOJIGHWE) H  OTHOCUTEIbHYIO (OpMY JTHUCHO3HTUBHOCTH

(oTHOCHTENBHOE T03BOJICHHE).
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MOKHO BBIACTUTD <OICECMKUL» W «MASKUN» BAPUAHTHI J03BOJICHUS.
[lepBbiii paccuMTaH Ha PETyIUPOBAHUE TIOBEIEHUS JODKHOCTHBIX JIUI U
3aKJII0YaeTcs B MPEAOCTABICHUH UM BO3MOXXHOCTH BBIOOpA OJHOTO U3 BaPHAHTOB
JOJKHOTO TOBEICHMSI, PUYEM OHU HE BIpPaBE YKJIOHATHCA OT TaKOTO BHIOOpA.
Bropoil mnpemocTaBinsieT BO3MOXKHOCTH CYOBEKTYy JAEHCTBOBATH 10 CBOEMY
YCMOTpEHHIO, T.€. COBepIIaTh JUOO HE COBEpLIaTh IMPEeIyCMOTPEHHBbIE HOPMOIi
JCHCTBUS B ONPENICTICHHBIX €10 YCIOBHUSAX.

B 3aBucumoctu OT cyOBeKTa, K KOTOpOMY oOpalieHa HOpMa, J103BOJICHHS
nensaTcss Ha ae Oonbimme rpynmbl. K mepBod (0Ommi CyOBEKT) OTHOCSTCS
rpaxkiaHe u OOIIECTBeHHbIC 00beMHEHNS (KaK B OTHOLICHHUSX JPYT C IPYTOM, TaK
M C BJIACTHBIMH CTPYKTYpaMH), a Takxke cyObekTbl P® B OTHOIIEHUSX C
denepanyeii, B OTHOIMIEHUH KOTOPBIX MPUMEHUM MPUHIUI <GI03BOJIEHO BCE, YTO
He 3ampemieHo». Bropas rpynma  (cenuanbHBIA  CYyOBEKT)  BKIJIOYACT
rOCYJapCTBEHHBIE OpraHbl M JIOJDKHOCTHBIE JIUIIA, IPABOBOE pPETyIUpOBaHHE
JESITEIbHOCTH  KOTOPBIX OCHOBBIBA€TCSI Ha MPOTUBOMOJIOXKHOM  IMPHUHIIMIIE
<«JI03BOJICHO TOJIBKO TO, YTO HPSIMO paspemieHo». Takoil auddepeHnpoBaHHbINA
MOJIX0J] 00BACHAETCS HEOOXOAMMOCTHIO 3aIlIUTUTH Hanbosee ci1aldyro, ysI3BUMYIO
CTOPOHY B OTHOILICHHH.

[To cremeHM KOHKpETH3allMU IO3BOJEHUS MOXKHO pa3[esiuTh Ha OOIIUE U
koHkpeTHble. B.M. [lladupoB AuXOTOMHUIO «aOCTPAaKTHOE — KOHKPETHOE»
NPUMEHUTETIbHO K JO03BOJICHUSIM BBIPKAET B IMOHATHUAX YHIPAaBOMOUYHMBAIOIINX
HOPM M YIIPaBOMOUYMBAIOIINX HOPMATUBHBIX 000OIICHHIT .

[Io mpoAOMKUTETHPHOCTH JIEHCTBUSL MTO3BOJICHHS OBIBAIOT OTHOCHUTEIHHO
TIOCTOSTHHBIMH (YCTaHABJIMBAIOTCS HA HEONPEICIICHHBIH CPOK M JEHCTBYIOT JI0 HX
OTMEHBI JHOO0 W3MEHEHHWs) M BpPEMEHHBIMU (MMEIOT KOHKPETHBIC BPEMCHHBIC
paMKH U, KakK MPaBHJIO, CBSI3aHBl C COOBITUSIMH, BBIXOJSIIMMHU 32 PaMKH
NPUBBIYHOTO XO/a BEIlleH, pelieHreM OTAETbHBIX 3ajad, YTo TpeOyeT MPUHATHSA

CHENHAaIbHBIX HOPM).

! Cwm.: Ilagpupos B.M. EcrecTBeHHO-TIO3HTHBHOE IIpaBo: Bexenne B Teopuio. KpacHosipck, 2004.C. 158-165.
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[To cdepe ocymecTBieHUs TO3BOJCHUS NENATCA HAa MEXIYHAPOIHBIE H
BHYTPHUTOCY/IapCTBEHHBIE. [locnenHre MOTYyT 3aKkperuiaThesi Ha (enepanibHOM,
pPErMoHaIbHOM, MYHUIMIAJIBHOM M JOKaJIbHOM YpoBHsX. Ilpu 3TOM oO6miee
IIPABIJIO TAKOBO: KaXIBIA TOCICAYIONINH (HU3MINK) YPOBCHHb IO CPABHCHHIO C
npeabIayluM OoJiee «eap», 0oyiee JeTalieH B OTHOLIEHUU MPENOCTaBISIEMbIX
BO3MOKHOCTEH.

[To crocoOy ycTaHOBJIEHHS] BeCh OOBEM JTO3BOJICHUH MOXHO PA3ICIUTh Ha
JIBa CEKTOpA: 3aKpEIJICHHbIE B HOPMATHUBHBIX aKTaxX U MOCPEACTBOM JIOTOBOPHOIO
pETyIMpPOBaHHUS.

[Taparpad BTOpOIt «OcHOB8HBIE pa3HOBUOHOCHU 00380JIeHULU» COCTOUT W3
TpeX TOJpa3JeioB, B KOTOPHIX pPAaCCMATPUBAIOTCS CAMOCTOSITEIbHBIE BHUIbI
JO3BOJICHUI.  CyOBEKTHBHBIE  TpaBa, CBOOOJBI, 3aKOHHBIE  WHTEPECHI,
OTJIMYAIOLMECS JPYr OT Jpyra CTENEeHbI0O KOHKPETHOCTM BO3MOXKHOCTH M, Kak
CJIEICTBHE, — YPOBHEM €€ IOPHUINYECKON 3aIUIIEHHOCTH.

Cybvekmuenoe npago — >5mo NPUHAOREHCAWAST YNPABOMOUEHHOMY
cybvekmy 8 yensiax HNONAb308AHUS COYUATbHLIM 011a20M U YOOBIeMmBOpPEHUs €20
uHmepecog  UHOUBUOYATbHO-KOHKDEMHAs. — 1ACMHAsL ~ Mepa  003801€HHO20
(603m001CHO20) nosedenus, obecneueHHas COOMEEMCmMEYWUMU TOPUOULECKUMU
00A3aHHOCMAMY ~ OpY2UX VUACMHUKOE NPABGOOMHOWEHUL U  B803MONCHOCHIbIO
npubezHyms 8 HeoOX00UMbIX CLYYASAX K MePAM 20CYOapCmMBEEHHO20 NPUHYHCOCHUS.

Hcxons U3 mpUBEIEHHOTO ONPEEICHHUs, JIETKO OTBETUTh HA BbI3bIBAIOIIMIMA
KapKUe Hay4yHble JUCKYCCHHM BOMPOC, KAKOE KOJIMYECTBO MPABOMOYMI BXOJHT B
cocTaB CyOBeKTHBHOTO TmpaBa. KOHKpeTHOE CyOBEKTHMBHOE TMPABO MOXKET
BKJIIOYATh OJIHO, JIBa U 0OJiee MPaBOMOYHM, KaKI0€ U3 KOTOPBIX B CBOIO OYEpE/b,
UMEET CBOIO CTPYKTYPY M COCTOHT U3 0OJIee MEITKHX 3JIEMEHTOB (CyOIIpaBOMOYHIA).

CyOBbeKTMBHOE TIpaBO — OCHOBHOW (MO CBOEH OOECIIEYCHHOCTH W
CHOCOOHOCTH  YJIOBJICTBOPSATh  HYXKIbl ~ YIPAaBOMOYCHHOTO JIMIIa), HO HE
CAVMHCTBEHHBI BHJl J103BOJICHUS. JOBOJIBHO pacmpoCTpaHEHHBIM Kak B

I-OpI/II[I/I‘ICCKOI‘/JI JUTEPATYpE, TaK U 3aKOHOAATCIILCTBE ABJIACTCA BBIPAKCHUC «KIIpaBa
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U cBoOOmb». [Ipu »TOM BTOpas ero cocTapisionias B OTIMYME OT MEpBOU
UCCIJIeIOBaHa JOBOJBHO c1abo.

Cpa3y OroBOpuMCS, YTO TPONACTH MEXIYy NAaHHBIMA KATETOPHUSIMH HET.
bosiee Toro, mo cBoeu IOPHUIMYECKOM MNMPUPOAE M CHUCTEME TapaHTHH IIpaBa H
cBOOOABI  mpakmuyecku udenmuunvl. VI Te, W JOpyrue  OYEPUUBAIOT
obecreynBaeMyt0 TOCYJapCTBOM JIO3BOJICHHOCTh BBIOOpA BapuaHTa MOBEACHUS
WH/IMBH/IA B PA3IMYHBIX CPEpax ero KU3HeAeATEIbHOCTH.

B mmpokoM cMbIciie npago o3HavaeT y3aKOHEHHYIO BO3MOYKHOCTD UTO-THO0
JieNaTh, OCYIIECTBIIATh, @ C60600a — HE3aBUCUMOCTh, OTCYTCTBUE OIPAaHUYCHUN U
ctecHeHuil. CBOOOABI MO CPAaBHEHUIO C TMPAaBAMU XapaKTEPUBYETCS OoabuUM
KNPOCMOPOM» 0Nl TUUHO20 YCMOMPEHUsT UHOUBUOA.

Ceobo0a — camocmosmenvbublll 6U0 O00360J1€HUS, 3AKIOUAIOWUUCS 8
Qusuueckoli u OYXOBHO-HPABCMBEHHOU HENPUKOCHOBEHHOCMU JTUYHOCU U
npedocmasienuu cyovekmy 6 OaHHbIX cghepax 6cell NOJIHOMbL CYUWeCmBYIOUUX
B03MOJNCHOCMEU N0 PACNOPANCEHUlo  coOou U C8OUMU  OeUCmBUIMU,
2apanmupo8aHHoe 3anpemom HeoOO0CHOBAHHO20 BHEUHE20 BMEUlamelbCmed 8 HUX,
8 MOM Yuciie, CO CIMOPOHbL 20CYO0APCMEA 8 TUYe €20 0P2AHO8 U OOJIHCHOCHHBIX JIUY.

He otpwuiiast 3HaunMocCTy JiesieHusi CBO0OI Ha MHIUBUAYaJIbHbIC (JTMYHBIC)
MOJIUTUYECKHE, aBTOp TpeJiaracT cBoto cucteMy. OHa COCTOUT M3 TpeX TPYIII:
cdepsl Gu3nueckoir cBOOOIBI JMUYHOCTH, CPEPbl JyXOBHO-HPABCTBEHHON CBOOOIbI
JUYHOCTH U cpepbl CBOOOABI ACHCTBHIA THYHOCTH. [locnenHss rpymnmna oTanyaercs
OT JABYX [JpYrHX TEM, YTO IMPEANojaracT akTUBHYIO (GOpMy pealn3ainuu
N03BOJICHMM. Yepe3 mpu3My [TaHHOW CHCTEMBI JHMCCEPTAHT PAaCCMATPUBACT
OCHOBHBIE CBOOOBI, BKIIOUAs B WX YHCIO KaK TPATUIIMOHHO OMpEICNIeMbIC B
Ka4yeCcTBE TaKOBBIX (CBOOOIA COBECTH, CBOOOa BEPOMCIIOBEIaHNs, CBOOOIa CIIOBA,
cB0oOOMa medatu, cB0OOAa TBOpUYECTBA, CBOOOIA MEPEABIKEHUS M BhIOOpa MecTa
KHUTEIbCTBA, CBOOOJA COIO30B M acCOIMAIIMI), TaK M SBJSIOIIAECS WMHU HE IO
Ha3BaHWIO, HO IO CBOeH cytu (SpKkuid mpumMep — CBOOOJA JKU3HU, OOBIYHO

oOsekaemasi B GOpMYJIMPOBKY «IIPaBO Ha JKU3HB»).
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CyObekTuBHBIE TpaBa M CBOOOABI COCTABISIIOT JHUIIb YacTh Cdepbl
JI03BOJICHHOTO, B KOTOPYIO BXOJST TakKe 3aKOHHBIE HMHTEPECHl. «3AKOHHbLI
UHmepec — M0 OMpAd’CeHHOe 8 0OBLEKMUBHOM npage aubo GulmeKaiujee U3 e2o
obwje2o cmMbiCia U 6 ONnpedeNeHHol CMmeneHu 2apaHmupo8anHoe 20cyoapcmeom
npocmoe opuoudeckoe 00360/eHUe, BbIpAXCaOUeecs: 8 CMpeMieHUsX cyovekma
NOIb308AMbC  KOHKPEMHbIM COYUANbHLIM ONA20M, A MAKdHCce 8 HeKOMOPbIX
cnyuasx oobpawamvca 3a 3auumol K KOMNEMeHmMHbIM Op2aHamM — 6 YeJsx
Y0061€MBOPEHUs CEOUX NOMPEGHOCIEIL, He NPOMUBOPEUaAUX 0OUECNBEHHBLM» .

Opnako B OTIMYME OT TpaB, COJEPKaHUWE 3aKOHHBIX HHTEPECOB
3aKOHOJATeJIeM TOYHO HE ompeaeneHo. Pasznuuue B XapakTepe HaHHBIX IBYX
KaTErOpui HATJIATHO BBITJIAIUT CIETYIOIUM 00pa3oM:

cy0beKTHBHOE MPAaB0 — KOHKPETHOE /103B0OJIEHUE

3aKOHHBbI HHTepec — o0111ee 103BOJIeHHE

3ayacTyro MPOMCXOOUT  TpaHchopManusi 3aKOHHBIX HHTEPECOB B
CyOBEKTUBHBIE TIPaBa, B CIIyyae €CJIH Ta WX WHAs BO3MOXHOCTh MPHOOpPETAET psil
Ka4eCcTB. BO-TIEPBBIX, BBICOKYIO  COIMAJbHYIO 3HAYUMOCTb, BO-BTOPBIX,
CIIOCOOHOCTh O0ECTeUnTh OOIIECTBEHHBIN WHTEpEC, B-TPEThUX, HEOOXOIUMOCTDH
YCTAHOBJICHUS] Pa3syMHBIX paMOK s O(UIMAIbHO NPU3HAHHOW CBOOOJBI
JINYHOCTH ¥, B-4ETBEPTHIX, BO3MOXKHOCTh BHEITHEr0 KOHTPOJIS .

Cratyc CyOBEKTUBHBIX MpPaB MOJYYarOT TOJBKO HamOoJee CYIIECTBEHHBIE,
0OIIIeCTBEHHO 3HAYMMBbIE, TUIIWYHbIE HMHTEpechl. Ho 3akoHomaTenbHO 0GOpMHUTH
BCE€ HAJIWYHBIE W TPEIyCMOTPETh OyayliMe HWHTEpechl HEBO3MOXHO, YEeM U
00yClIaBIMBaeTCs HEOOXOAUMOCTh CYIIECTBOBAHUSI TAKOTO «MOOMJIBHOTO» BHJA
J03BOJICHUH, KaK 3aKOHHBIH HWHTEpEC, BBICTYMAIOIIETO JIOMNOJHUTEIbHBIM
CPEICTBOM YAOBIETBOPEHUSI CYOBEKTOM CBOMX CTPEMIICHUH.

B Tperbem maparpade «HMcnonvzosanue 003601eHUL 8  OMPACIAX

POCCULICKO20 Npasa» MOKa3bIBAETCsI, UTO pacCMaTPUBAEMbIi CIIOCOO B HACTOsIIEe

! Manwko A.B. Cy6bekTHBHOE IpaBo 1 3aKkoHHBIN uaTepec. [IpaBoenenue. 2000.Ne 3. C. 35.
2 Cm.: Mamysoe H.H. TpaBoBasi cuctema u manoctb. Capatos, 1987.C. 98.
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BpeMsl IMIMPOKO IPUMEHSAECTCS HE TOJBKO B YaCTHO-IPABOBOM CEKTOpPE, HO H
MOCTETICHHO YIIPOYUBAET MO3UIINU B cPepe MyOINIHBIX OTHOIICHHUHN.

Jlo3BoJIeHHsT — BeAyIIui CIOCO0 PEeryJIupOBaHUS OTPACiId TPaKIaHCKOTO
npaBa. OIHMM U3 OCHOBOIIOJIATAIONIMX €€ NPHWHIMIIOB BBICTYyMAaeT CBOOOA
norosopa. [ToMmumo Toro, uro Bo BTopoit yactu I’ paxknanckoro kojaekca PO uz 656
CTaTel, PeryJupyroluXx OTACIbHBIC BHABI 00513aTebCTB, 0K0o 600 mocssiieHo
OTIETHHBIM BHUJAaM JOTOBOPOB, CYIIECTBYEeT M €Imie 0oJiee <«I03BOJUTEIbHASI»
HOpPMa, COrJJAaCHO KOTOPOM «CTOPOHBI MOTYT 3aKJIOUYUTh JOTOBOp, Kak
MPEyCMOTPEHHBIM, TaK U HE TPEYCMOTPEHHBIN 3aKOHOM UJIM MHBIMH MTPABOBBIMHU
aktamu» (4. 2cr. 421I'K PD).

JloroBop, A0Jroe BpeMs pacCMAaTPUBABIIMMCS KaK Cyryoo rpaxiaaHCKO-
paBOBasi KaTETOpHs, «IIPOHUKAECT» B TPYAOBOE, CEMEWHOE MpaBo, CIIOCOOCTBYS
0oJiee «THOKOMY» pPeryJIMpOBaHUIO OTHOIIEHUN NMPUMEHUTEILHO K OCOOCHHOCTSIM
KOHKPETHOTO KU3HEHHOTO CIIy4as.

[TyObmuuHbie OTpaciM TakKe WCHBITHIBAIOT Ha cebe BiumsHUE oOmmei
TEHJCHIIMM PACIIMPEHHUS IOTOBOPHBIX Hayal B npase. JJaHHBIN HHCTPYMEHT HBbIHE
aKTHUBHO HCMOJIB3YETCS B aIMHUHUCTPATUBHOM, AKOJIOTUUYECKOM,
KOHCTUTYLIMIOHHOM TipaBe. B mocieaHeM CymecTByeT €mie U LeJblid
«JI03BOJIMTENBHBIN 070K, 3aKitoueHHbIM B TyaBy 2 Konctutynuu PO «lIpaBa u
CBOOOJIBI YENIOBEKA W TPAXKIAHWHA», KOTOPBIA SIBISETCS Oa3ucoM i BCEX
OCTAJIbHBIX ~ OTpAC/Iiel 3aKOHOJATENbCTBA, TaK WM HHA4YE KaCaOUIUXCA
BO3MOKHOCTEH JIMUYHOCTH.

VYromoBHOE TpaBo, MPEACTABISIONIEE COOOM TO CYTH CTPOTYHO CHCTEMY
3alpeTOB, TaKXKe o0pallaeTcs K UCClIeayeMoMy crioco0y perynupoBaHus. Ha Hewm,
B YaCTHOCTH, OCHOBaH HWHCTHTYT HEOOXOAMMOW OOOPOHBI (I03BOJICHUE IS
o01ero cyobeKkTa), a TakKe KOMILUIEKC HOPM, IPeyCMaTPUBAIOIIINX BO3MOYKHOCTD
OCBOOOJKJICHHSI BHHOBHOTO OT YrOJOBHOM OTBETCTBEHHOCTHM M HaKa3aHUs
(mo3BONICHHS IJIS CIIEIUATBHOTO CYOBEKTA).

Uto kacaercst MpoLEayPHBIX OTPACIEd, TO TPAXKIAHCKUI MPOLIECC CUUTACTCA

KKOJIBIOCITBIO» AUCIIO3UTHUBHOCTH, IIOCKOJIBKY JAaHHAsA  KaTCropuda  Haydalla
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M3y4aTbCsl UMEHHO B PaMKax 3TOM OTPACIA M YK€ NHOTOM <«IIEPEKOYEBaja» B
oOuryr0 Teopuro TmpaBa. B yromoBHOM Tmpolecce BCTpedaeTcss JBa THIIA
JIO3BOJICHHI. MEPBBIM aJpECOBAH JIMIAM, BBICTYIAIOUIMM OT JIMLA FOCyAapCcTBa U
3alIMIIAIONIAM TYOJIMYHBIN HHTEpeC (Cy, MPOKypop, ClIeA0BaTellb, T03HABATEIb)
U coderaeT B ceOc OJHOBPEMEHHO TpaBa W O0SM3aHHOCTH (HEIapoM 37ech
IPUMEHSETCS TEPMHH HE «BIIPAaBE», a «yIMOJHOMOYEH»). BTopoii AcicTByeT B
OTHOIICHUU JUI], OTCTAaUBAIOIUX YAaCTHbIE MHTEPECHl U SBIAIOIIMXCS Hambosee
«Cc1aboi», «ysA3BUMOI» CTOPOHOU B mpoiiecce (Moo3peBaeMblii, OOBUHICMBIi), 1
IIpeayCcMaTpPUBAET BO3MOKHOCTD KaK MCIIOJIb30BATh IIPOIIMCAHHBIE B 3aKOHE IIPaBa,
TaK M 3alIUIAThCS MHBIMH CPEACTBAMU U CIOCOOaMH, HE 3ampelieHHbIMU
YTronoBHO-poLiecCyaabHbIM KOJIEKCOM.

I'naBa Tperbs «Poccuiickas nmpaBoBasi NOJUTHKA B cepe T03BOJCHHUHI
B COBPEMEHHBIX YCJIOBHMSAX» HAUMHACTCS C aHalau3a IOJIOKUTEIbHBIX U
OTPUILIATENbHBIX TEHACHUMM, CBSI3aHHBIX C KapAWHAJIbHBIMU HW3MEHEHUSIMU
PEryJIATUBHOM CUCTEMBI B HAIIEW CTPAHE.

B kauyecTBe 0€3yCIOBHBIX «ILIIOCOB» OTMEYAIOTCA: MPUHIMIUAIBLHO HOBBIM
MOJIXO0J] K B3aMMOOTHOUICHUIO «YEJIOBEK — rOCYJapCTBO», KOTOpOe MpuoOpeTaeT
NMAapTHEPCKUM  XapakKTep, pacUIMpPEHUE BO3MOKHOCTEM HWHIMBUIAOB M HX
00beIMHEHNH, MOCTENEHHOE HAMOJHEHHWE NPOBO3TJANICHHBIX IpPaB pealbHbIM
COJlep’)KaHUEeM, U Kak clelncTBue — coOmmxenne Poccum ¢ neMokpaTHuecKUM
MHUPOBBIM COOOIIIECTBOM.

I103UTUBHBIA MOTEHIHMAJ IPUHLHNA «I03BOJEHO BCE, YTO HE 3alpPEIICHO
3aKOHOM>», OTPAXKAIOIIETO CMBICI MEPEMEH NOCIEAHUX JIET, BECbMa CYIIECTBEHEH.
OpHako HeNb3s HE OTMETUTh M PAJ HENOCTAaTKOB pedopM, TaKUX Kak. HX
CTUXUUHOCTbB, HEINOCIEAOBATEIBHOCTD; IMOCIEIHOCTh U HEMPOAYMAHHOCTD psAla
JNEUCTBUN; JEKIapaTUBHOCTb MHOTHUX MPUHUMAEMbIX HOpPM; OO0IIyI0 cialdyro
NOJATOTOBJIIEHHOCTh  00IleCTBA W €€ WICHOB K CTOJIb  PaJIuKaIbHBIM
npeoOpazoBanusaM. CHITHE HEKOTOPHIX (HO He Bcex!) 3ampeToB ObUTIO OMUOOYHO

BOCIIPUHATO KaK «IIPUIIAIICHHUEC K BCCJO3BOJICHHOCTH.
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Bce  BelmenepeuncieHHOE — CBHIETEIBCTBYET O  HEOOXOIUMOCTH
dbopMUpOBaHUA KayeCTBEHHOW NpPAGOBON noaumuku 6 cghepe 00380.1€eHull,
KOTOPYI0 MOXXHO OIPENETUTh KaK CAMOCMOSAMENIbHOe U 6 MO Jce BpeMs
83AUMOCONIACOBAHHOE C UHbIMU HANpAGieHue 0esimelbHOCMU 20CY0apCmMEeHHbIX U
MYHUYUNATBHBIX opearos no BLICIPAUBAHUIO cOanancupo8antoll
001e00380IUMENLHOU  Pe2YNAMUBHOU  CUCMeEMbl, UMelwee 8 CBoell 0CHO8e
npedocmagienue cyovbekmam npasa 6bloopa 8apuaHma no8eOeHUs 8 0YepPUeHHbIX
3AKOHOM —~ pAMKAX, bazupyroweecs Ha NPUHYUNAX aAKmMueHOCmu,
camocmosmenbHocmu, 000POBOILHOCHU OelicmBUll adpecamos Npasosvix HOPM,
3auHmepeco6aHHoCmu 6  UX  pe3yibmamax, — Kuoyaloujee  dJleMeHm
UMNEpaAmuBHOCMU 6 Yelsax 3awumol NYOIUYHO20 UHmMepecd, a MmaKdice
npeodomepaujetuss 310ynompeo.ieHus npasamu.

Ha ocHOBe TpOBEJCHHOTO KOMIUIEKCHOTO aHajiu3a JaHHOW FOPUIUIECKOU
KaTeropuH, TUCCEPTAHT (HOPMYIHPYET MPEATOKEHHUS MO ONTUMHU3AINN TTPABOBOU
MOJIUTUKH B cpepe mo3BoseHuit. [locnenuss 1omKHa UMETh TIOJT COOOU HAOeHCHYTO
meopemuyeckyro 6asy u ymems a0anmuposams ee NpUMeHUMeNbHO K VCA08UAM
00beKMUBHOU PealbHOCHIU.

BaxkHoe 3HaueHME WMEET UCKYCHOe, 2UOKOe ONnepuposaHue pasiudHbiMu
suodamu 00360JleHUli TIPUMEHUTEILHO K pa3HbIM cdepaM KU3HEACATEIbHOCTH
WHIUBUJIOB U WX 00BeAMHEHUH. J[J1 3TOTO HY’)KHO UMETh YETKOE MPEACTABICHHE O
TOM, Kakhe OOIIECTBEHHBIC OTHOIICHUS HYKJAIOTCS B  ONOCPEIOBAHHUU
CyOBEKTHBHBIMH TIPABaMH, a JIJISl KAKMX «I0CTaTOYHO>» 3aKOHHBIX HHTEPECOB.

CymecTByeT MNOTPEOHOCTb 6 CMewjeHuu pezyiamueHol Hazpy3Ku psod
80NPOCO8 C IOKANLHO20 HA (hedepanbHblll ypo8eHsb. ITO IPEITIOKEHUE aKTyaIbHO B
OTHOIIIEHUH 3aKPEIJICHUS] TapaHTH TPYJOBBIX MpaB PaOOTHUKOB, YTO CETOMHS B
3HAUUTEJIBHON CTENEHU <«OTJAHO Ha OTKYyN» JIOKAJbHOIO pEryJUpOBaHUs
(KOJUIEKTUBHBICE M WHIMBHIyaJbHBIC TPYIOBBIC JIOTOBOPHI) B pacuere Ha
«II0OPOCOBECTHOCTH» PabOTOMATEIIEH.

OcoOyr0 3HAYUMOCTh B KOMIUJIEKCE Mep IO ONTHMHU3AIMUA TPABOBOKH

NOJIUTUKUA B PaccMaTpUBAEMoOi cdepe HUMEET co30aHue MexaHusmda peanusayuu
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npas, c600600 U 3aKOHHbIX uHmepecos. be3 3Toro 3aKOHONATENbHO 3aKPEIIEHHOE
J03BOJICHHE Ha TMPOBEPKY MOXKET OKazaThCs (M 3a4acTyi0 OKa3bIBACTCH)
«ITyCTBIIIKOW». 37€Ch MOXHO Ha3BaTh KaK IMPOBO3TJAIICHHBIE BO3MOXHOCTHU
WHIUBUIOB (IIpaBO Ha JIOCTOWHOE YEJIOBEUECKOE CYIICCTBOBAHHE), TaK M HX
o0benuHeHui (mpaBo MPo)COr30B HA HE3ABUCHMOCTB).

[lenTpanbHOE MECTO B MEXaHU3ME pealu3aluy JO3BOJCHUN MNPU3BAHO
3aHITh TOCYJAPCTBO B JIMIIE €T0 OPTAHOB U JODKHOCTHBIX JIUI], KOTOPHIC JTOHKHBI
oKazvleams cooelicmeue OECIPENITCTBEHHOMY YIOBJIETBOPEHUIO CYOBEeKTaMu
CBOMX 3aKOHHBIX MHTEepecOB. OHO BBIpAXKAETCS B PA3IMYHBIX (hOpMax: MPaBOBOE
nH()OPMUPOBAHKE, TOJKOBAHUE JI03BOJICHWH, KOHCYJIHTHPOBAHHE TIO IMPABOBHIM
BOIIpOCaM, Hajuiexkallee oduiMalibHOe OInocpeaoBaHue. Takke ToCyaapCcTBO
JTOJDKHO YYUTHIBATH O0COOEHHOCTH MexXaHu3Ma nH(}OpMaITMOHHO-
MICUXOJIOTUYECKOTO0 BO3JCUCTBUS YIPABOMOUYMBAIOIIMX HOPM Ha IOBEJICHUE
WHJIMBUJIA U MCIIOJIb30BaTh UX (Hampumep, TpaHchOopMUpYsl 00SI3aHHOCTh B TPABO
¥ TIpUJIaBasi TEM CaMbIM HOPME 3HAYUTEIIHHO OOJIBIIYIO IICHHOCTD).

Hacymninas nmotpeOHOCTh MpaBOBOM MOJMTHKH COBpeMeHHOM Poccum —
MOUCK U TIOCTOSIHHOE TMOAJEPKAHUE PA3ZYMHO20 0ANAHCA MeXCOY PA3IUYHbIMU
cnocobamu pe2yiupoanuss B KaKJJOM KOHKPETHOM IPaBOBOM cekTope. B omHmx
chepax rocno/iCTBO JEHEHTPAIM30BAaHHOTO METO/Ia PETYJIMPOBAHUS €CTECTBEHHO U
HE00X0auMO  (IpakIaHCKO-TIPaBOBbIC OTHOIICHHS), B JPYIHX IIOCIENIHOE,
HEOOOCHOBAHHOE PACIHIMPEHUE J03BOJIUTEIBHBIX Hadall MOXET OBITh YpeBaTo
Cepbe3HBIMU TMPOOJIEMaMH OOIIEroCyAapCTBEHHOr0 MacinTada (HalroHaJIbHAsS
TIOJIUTUKA, BHEIIIHSSI TOPTOBJISA).

[Ipu3zHaBasi HEOOXOAMMOCTH YIOPSAOYEHUS HMMEIOIIErOCs HOPMATHUBHOTO
MaTepuaiga B JIaHHOW cdepe, MUCCEPTAaHT CUYUTAET LIETECOOOpPa3HBIM CO3JaHHE
OCHOBOIIOJAraplIero, 0asucHoOro A0KyMeHta — Konyenyuu npasogol noaumuxu

Poccuiickoti @eoepayuu 6 cghepe 0ozsonenuti. imes cXoxue pas3aeibl U MyHKTHI C
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oOmreit Konuenueit mpaBoBoii TOJUTHKH npeiaraeMblii JOKyMEHT OyJeT UMEThb
psii COOCTBEHHBIX CHEU(PUIECKIX YEPT.

Bo-nepgvix, Ha KOHLENTYaJIbHOM YpPOBHE CIIEAYET OIpPENEIUTh Te c]epsl
OOIIECTBEHHBIX OTHOILIEHUH, KOTOPbIE JOKHBI OCHOBBIBATHCS HA TUCITO3UTHBHOM
METOJIE PEeryJupoBaHusl, a TakXKe Te, T LeJecoo0pa3HbIM OyAeT COXpaHEHHE
IJIABEHCTBYIOIIETO TMOJIOKEHHUSI UMIIEPATUBHBIX Hayall ¢ YETKUM U yOeqUTEIbHbIM
000CHOBaHMEM IPOBEAECHHOro pasrpanuueHus. Kakx cnencteue, 6o-émopuix,
JOKYMEHT TIpU3BaH «cOaJlaHCUPOBATh» JWCIO3UTHUBHBIC W HMMIICPATUBHBIC
COCTABIISIOIINE B TeX cdepax, Ie MO3BOJICHHUS HAWOOJIEe CTPEMUTENBHO (M HE
BCETJ]a ONPAaBJaHO) 3aHUMAIOT TJIABCHCTBYIOIIEE IOJIOKEHUE B PETyTUPOBAHHU
(oOpazoBanme, 3apaBOOXpaHEHHE W T.I.). B-mpemvux, HEOOXOAMMO YICITUTH
BHUMaHUE MpOOJIEeMAaTUYHOMY BOIIPOCY 00 YpPOBHSX IPABOBOIO 3aKPEIUICHHUS
N03BOJICHUN. B-uemeepmuix, oTneAbHOE MecTO B KoOHLENUUU NOIKHO OBITH
OTBE/ICHO 3aKOHHBIM MHTepecam. HeoOxoaumMo OT MMEHM rocyiapcrBa AaTh
YeTKYI0 M JIOCTYNHYIO AC(PUHHUIIMIO AHHOTO BHUAA O3BOJICHHUS, PACKPBITH €ro
CMBICIT U Pa3pelINTh HACEJIEHNIO CBOOOAHO UM IOJIb30BaThCs. [Ipyrumu cioBamu,
3aKpeNUTh MPUHIUI <I03BOJEHO BCE, YTO HE 3ampeuieHo», chopMupoBaTh B
CO3HaHMM KaX/I0T'0 MBICIIb, YTO OH MOXET JOOMBATHCA JKEIAEMOM LIENIH, HE TOJIBKO
peanu3ys Impasa, HEINOCPEACTBEHHO YIOMSHYTbIE B HOPMAaTUBHOM AaKTE€, HO H
oOpamasicb K JI0ObIM HE NPOTUBOPEYALIUM 3aKOHY W MOpaiu CpPeAcTBaM. B-
namoeix, KoOHUENUUs MOXET ChIrpaTh Ba)XXHYIO POJIb B YINPOYEHHHM MOPAJIBHBIX
U7eanoB poccuiickoro obmectsa. [Iponucanubie Ha CTONIb BHICOKOM YPOBHE, OHU
aBTOMATHYECKHU CTAHYT «IIPOHUKATBY, <GAKPEILUIATLCSA» B CO3HAHWM HAcCeIeHus. B-
wecmuolx, B KoHIENMu cieayer oTpa3uTh NO3ULHUIO FOCYAapCcTBa M0 OTHOIICHHUIO
K NPaBOBOM AKTMBHOCTH JUYHOCTH, 4 UMEHHO, IPOBO3IVIACUTH BCECTOPOHHIOIO
HNOJIEPKKY HAapOJHOM WHUIMATUBBL. B-cedvbmblx, MpeagaraéMblii JOKYMEHT
JOJDKEH 3aHATh CBOE MECTO B CO3/1aBAEMOM CUCTEME aKTOB aHAJIOTMYHOIO, T.C.

obmero xapakrepa. Tak, oOmue TOYKU COTPUKOCHOBEHHSI OH MMEET C aKTUBHO

b om: Mamysoe H.U., Manvko A.B., [llynouxos K.B. TlpaBoBas MOJMTHKAa COBpeMeHHOW Poccuu: mpemiaraem
NPOEKT KOHIIEMIHH Uit 00cysknenus // [IpaBoBas monuTHka U npasosas sxku3Hb. 2004.Ne 1. C. 6-27.
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pa3pabaTeiBaeMOM Konnennuen AHTUKOPPYILMOHHON TOJTHTHKH .
CorpynauuectBo KoHuenmmii mnpu3BaHO MHHAMHU3HUPOBATH KOPPYIIIMOHHBIC
NPOSIBJICHUS, HE TOCsras MpU 3TOM Ha OCHOBHYIO HJCI0 HAJEJCHUS JIMYHOCTU
IMIMPOKUMU TIPABOBBIMU BO3MOKHOCTSIMH.

B 3aknirouenHue TiaBbl NpenjiaraeTcs MOJAENTb CO3/aHUS J03BOJMTEIBHOM
HOPMBI,  BKJIIOUAIOIIYIO  CIEAYIOIIME OSTambl. a) BCECTOPOHHUH  ydeT
3aKOHOMEPHOCTEN OOIIECTBEHHOTO pa3BUTHUSA (mpoBepka HAy4YHOU
00OCHOBaHHOCTH W TPAKTUYECKOH 3HAUMMOCTH HOBOTO JIO3BOJICHHSI, aHAJIU3
0OIIeCTBEHHOTO MHEHHs); 0) CTpOroe M HEYKOCHHUTEIBHOE COOJIOJCHUE TPABUII
IOPUINYECKON TEXHUKH (Y4ETKOCTh, JIAKOHHYHOCThH, JIOTUMHOCTH HW3JIOKEHHUS,
JIOCTYITHOCTh S3bIKA, OMPEAENCHHOCTb, HMCKIIOYAIOIas BO3MOXKHOCTH JIBOSIKOTO
TOJIKOBAaHHUS W HAXOXKICHHS «Ia3eek» B (OPMYIHUPOBKE); B) NPOJAYMBIBAHUE
MEXaHHM3Ma pealu3allid HOpMbl (OpUHATHE B  Cllydae HEOOXOAMMOCTH
CIIeUAIIbHBIX aKTOB, KaK 3aKOHOJAATENFHOTO, TaK M TI0/J3aKOHHOTO YPOBHS); T)
CO3[JaHME CHCTEMbl KOHTPOJS M HAA30pa 3a peaju3alueidl HOpM; JI) CO3IaHue
MOHUTOPUHIOBOM CHUCTEMBI (B LEISIX OTCICKHBAHUS W OOOOIICHUS MPAKTUKH
peanu3ali  yNpaBOMOYMBAIONIMX HOPM W BBISBICHHUS  HEJACHCTBYIOIIUX
703BOJICHUH. B OTHOIIEHNN OCIeHUX BO3MOXKHBI /IBa BapuaHTa: MO0 MPUHSATHE
B3BELICHHOTO 1 0OOCHOBAaHHOTO pPEIIeHUsI 00 OTMEHE HOPMBI, THOO0 KOMILIEKCHAS

paboTa 1Mo «peaHNMaIUK>, BKITFOYAOIAas BBIIICIICPSUNCIICHHBIC 3TaIIbI).
ITo Teme quccepranyu onmy0JIMKOBaHbI CJACAYOIINE PA0OTHI:
1. Henamenxosa K.E. ]Jlo3BojeHHE Kak Iopuandeckoe cpeactso //

AxtyanbHble TpoOsieMbl mpaBoBeneHus. Camapa: Camapckuil rocyaapCTBEHHBIN

sxoHoMuueckui yuusepcuter, 2003.Ne 1-2. (0,6m.11.).

1 Cm.: Manwxo A.B., Jlonawenxo H.A., Konosanos U.H., [lempos M.II. IlpennoxxeHus: o COBEPIIEHCTBOBAHUIO
AHTUKOPPYIIIIMOHHOIO 3aKOHOAAaTeNIbCTBA Poccuiickoii @enepanuu // [paoBas moauTuka v npasosas xu3Hb. 2005.
Ne 4.C. 178-182.
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[IpaBoBast monuTHKa U mpaBoBas ku3Hb. CapaToB-Mocksa: CapaToBckuil hunmman
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