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OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJBHOCTh M CTeNeHb HAYYHOI pa3padOTaHHOCTH TeMbI JANCCEPTA-
HHOHHOTO ucciaenoBanusi. [locTpoeHne 1eMOKpPaTHUECKOTO, COIMALHOTO TIPaBO-
BOT'O TOCY/IapCTBa, OCHOBAHHOTO HA PHIHOYHOM 3KOHOMUKE U MHOT000Opa3uu hopm
COOCTBEHHOCTH, COTIPOBOXKIACTCS M3MEHEHHUEM MMPUOPUTETOB B ITPABOBOM PETYIIH-
poBanuu. [Ipu 3TOM MO Mepe pa3BUTHS TOCyAapCTBA Bce OOJbIlIee BHUMAHUE HC-
cienoBaTeNiel MpuBJieKaeT mpobiieMa aHalu3a ero (PyHKUUN, B KOTOPBIX PaCKphI-
BAETCs CYIIHOCTh U COLMAIbHOE Ha3HaueHue rocyaapctsa. OMHOBPEMEHHO C TEM,
BO3pacTaeT Hay4HOE W MPAKTUYECKOE 3HAUCHHUE H3yueHUs (popm, 0ocoOEHHO mpa-
BOBBIX ()OPM, OCYIIIECTBICHUS ITUX (PYHKIIHA.

Mexy Tem, Tor/ia Kak 1mo rnpooieme QyHKIHH Tocy1apcTBa OImyOIuKOBaHO
HEMaJo padOT M 3aIIMIIEH PsJl KaK KaHIUAATCKUX, TaK U JOKTOPCKUX AHUCCEpTa-
Ui, mpoGiemMa mpaBoBbIX (opM peanm3anuu TUX (YHKIUH MPOJOIDKAET OCTa-
BaThCSl HEOCTATOYHO Pa3pabOTaHHOM,

Tak, oTnenbHbIe acneKThl MPOOIeMbI IPaBOBOM (POPMBI CHIEIMATIBHO paccMart-
pUBAIMCH B KaHIUAATCKUX nuccepranusax 3.M. Kapnamenko «®DopMbl mpaBOTBOp-
geckol nestenbHOCTH CoBerckoro rocymapersa» (1953),U.C. Camomienko «lIpa-
BOOXpaHHUTENbHAS AeITeIbHOCTh COBETCKOTO IOCyJapCTBa — BaYKHEHIIIEE CPEICTBO
obecrieueHrst conpamicTuaeckoi 3akoHHocTH» (1955)m T.A. KanentbeBoit «lIpa-
BOBBbIE ()OPMBI pean3alry IKOHOMUYECKON (DYHKIIMKM POCCUICKOTO rOCyAapcTBa B
YCIOBHSX Iepexoaa K peiHOUHbIM oTHOIIeHUsM» (2000).0aHako ykazaHHbIe pado-
ThI OCBEILAIOT JIMOO OTENbHbIE BUABI MPABOBBIX (POpM, OO MpaBoBbIe (HOPMBI, UC-
NIOJIb3yeMbI€ TIPU pPeai3aliy KaKoW-I00 OTAeNbHON (yHKIMU rocynapcrsa. [1po-
O7ema ke B IIeJIOM JIO CHX TOp TaK U He TIOJIy4ryIa JOHKHOTO OCBEIICHHSI.

W3BectHblii pe3onanc monydwmia crates M.C. Camomenko (O mpaBOBBIX
dopmax ocymiectsiaenus ¢pynkuuii CoBerckoro rocynapctsa // CoBeTckoe rocy-
napctBo u npaBo. 1956.Ne 3.). [Tocne aToro uccnempoBanue mpoOiIeMbl OBUIO TIPO-
noipkeHo B psane padotr M.U. baiituna, omybnukoBanHbix B 1969-1970% romax.

JlaHHBIN BOMpOC 3aTparuBaics Takxke, noxoad, JI.M. 3araitnossiM, B.C. IleTpoBsiM
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¥ HEKOTOPBIMU JPYTUMH aBTOPaMH, HO, KaK OBIJIO OTMEUEHO BBIIIE, UCCIIEOBAHNE
IPaBOBBIX (POPM OCYIIECTBJICHUS TOCYJAPCTBEHHBIX (DYHKIMI HOCHUIIO HECKOJBKO
(dparMeHTapHbIi XapakTep, U 0 MOCIETHET0 BpEMEHU 3Ta TeMa He UCCIIeI0Bajach
KOMIUIEKCHO Ha YPOBHE OOIETEOPETHUECKON MOHOTpaduu.

Mexay Tem, 3a mpouieaie 0ojee 4yeM MoIBeKa, HAKOMUICS OTPOMHBIN Ma-
Tepual, HyXAAIOMIMNACA B aHAJIM3€ U 00OOIIEHUH, YTO CBSI3aHO C 3aKOHOMEPHBIM
BO3pacTaHWEM 3HAUYEHHUS M POJIM MPABOBBIX (OPM OCYIIECTBICHUS (PYHKIHA TOCY-
napctBa. OHAKO, HECMOTPS. Ha HA3pEBIIYI0 HEOOXOIUMOCTh UCCIEAOBAHUS J1aH-
HOM MpoO0JIeMbl, MPAaBOBLIM (OpMaM OCYIIECTBICHUS TOCYIAPCTBEHHBIX (PYHKIMN
He OBUIO yJEJeHO IOJDKHOTO BHUMAHMS B CHEIHMAJIBHOM JHUTEparype, JaHHAs
KpYITHas U CJI0)KHAsl TeMa He TOoJ[Beprajiach ClelHuaIbHOMY UCCIETOBAHUIO HA MO-
HOTpapUUEeCKOM U IUCCEPTALMOHHOM yPOBHE.

W3 u3710KEHHOTO BBIIIE OYEBUAHA AKTYaJbHOCTh M HAyYHO-TIPAKTHYECKas
3HaYUMOCTh MPOOJIeMbl, BEIOPAaHHON B KaueCTBE TEMbI HACTOSILErO AMCCEpTalH-
OHHOT'O MCCIIEZIOBAHUS.

O0beKT AJaHHOTO AMCCEPTALMOHHOIO HCCJIeI0BAHMS COCTABISIET peajiu-
3alus pa3HOCTOPOHHUX (DYHKIIMI COBPEMEHHOTO rOCYAapCTBa.

IIpeaMeToM Hcc/ieI0BAHUS SIBISIOTCS MPABOBbIE (POPMBI OCYIIECTBICHUS
rOCY/IapCTBEHHBIX (PYHKITH.

Leap quccepTAIMOHHOTO MCCAEAOBAHUA COCTOUT B PACKPBITHH MOHATHS U
OCHOBHBIX BHJIOB (hOpM OCYIIECTBIICHHS TOCYIaPCTBEHHBIX (PYHKIUIA.

MeTonoornyeckyro 0a3y HMCCJIeJOBAHUS COCTAaBIIAIOT Takue OOlIeHay4-
HbIe METOJbl MO3HAHMS KaK JAHAJIEKTHKO-MAaTepPHATUCTUYECKHM, MCTOPHUUYECKUIA,
JOTMYECKUI, aHaau3 U CHUHTE3, B COYETAHWU C YACTHO-HAYYHBIMH METOJAMH:
CUCTEMHO-CTPYKTYPHBIM, KOHKPETHBIX COIIMOJIOTUYECKUX MCCIIECOBAHUM, CPABHU-
TEJIbHBIM, CTATUCTHYECKUM, METOJIOM MOJICIIMPOBAHUS U JIP.

TeopeTuyeckyo ¥ HOPMATHBHYI0 OCHOBY HCCJI€OBAHMSA COCTABUIIHU TPY-
JIbl OT€YECTBEHHBIX YUEHBIX, 3aTParvBaoIIie pa3IuuHbIe aclIeKThl paccMaTpUBae-
MOW MpoOJIeMBI, a TaK)Ke CBA3aHHBIE C HEW Jpyrue BOMPOCH! OOIIEH Teopuu mnpasa

Y TOCYJapCTBa.
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B mnpomecce paboTel Ham auccepTanMedl aBTOp OMUpanach Ha TPYABI
H.I'. Anekcanapona, C.C. AnekceeBa, M.U. balituna, B.I1. bensiesa, M.A. byxre-
pesoit, JI.U. 3araiinoBa, 3.M. Kapnamenko, JI.U. Kacka, I'."H. Manoga, JI.A. Mo-
po3oBoii, JI.B. Hukonaesoii, B.C.Iletposa, I'.H. Ilerpoma, A.C.Iluronkuna,
M.U. [Tuckoruna, T.H. Paasko, N.C. Camomenko, H.I1. ®apbeposa, H.B. UepHo-
TOJIOBKMHA U JIPYTUX YYEHBIX MPABOBEIOB.

Hapsiny ¢ nutepatypoii mo obuieit Teopun mpasa U TOCyJapCcTBa UCHOIB30-
BaJlach OTHOCSIIAsICS K TIpoOJieMe JIMTepaTypa Mo OTASIbHBIM OTPaCisM IIPaBOBOM
HAyKH, UCTOpUH, huiocodun, SKOHOMUKH.

3HAYUTEILHOE MECTO B MPOIIECCE HCCIENOBaHMS OBLIO YACICHO aHAIU3Y
Koncturynuu Poccuiickoit deneparuu, (eaepanbHbIX KOHCTUTYIIMOHHBIX 3aKO-
HOB, (eepaIbHBIX 3aKOHOB, B YHCIE KOTOPBIX HECKOIBKO KOAM(MUIIMPOBAHHBIX
(ApOuTtpakHbIii mporeccyalibHbiii kKogeke PO, I'paxnanckuii kogeke PO, Kogekc
P® 006 anMUHUCTPAaTUBHBIX MPaBOHAPYLIEHUAX, [ paskIaHCKUI pOLeCCyaabHbINA U
YronoBHO-TIporieccyanbHbIi KogeKchl PD), ykazos Ilpesunenra PO u unabIX mon-
3aKOHHBIX HOPMATHUBHBIX aKTOB, & TaK)K€ W3YYEHUIO WU OOOOIIEHHUIO COOTBETCT-
BYIOLIEH FOPUINYECKOU MPAKTHUKH.

HayuyHast HOBU3HA MCCJIEAOBAHUSA 3aKIIOYAETCS B TOM, YTO C YYETOM Ha-
KOIUJIEHHOT'O OIbITa U COBPEMEHHOT'0 YPOBHS Pa3BUTHUS NPABOBOM HAYKH aHAIU3U-
PYIOTCSI U CUCTEMAaTU3UPYIOTCS TIOHATHUS U BUBI IIPABOBBIX (JOPM peau3aiiuu ro-
CyIapCTBEHHBIX (DYHKITHI, a TAaK)KE€ B CaMOW TTOCTAHOBKE MPOOJIEMBI KaK HEJ0CTa-
TOYHO KOMILJIEKCHO HM3Y4YE€HHOW B COBPEMEHHOW TEOpPUM TrOCyAapcTBa W IpaBa.
JluccepTanus mpencTaBiseT coO0W MepBOe KOMILJIEKCHOE MOHOTpaduYecKoe HC-
CJIEIOBAaHME TIOHATHS W PA3HOBUIHOCTEH MPaBOBBIX ()OPM OCYIIECTBICHHUS TOCY-

JAPCTBEHHBIX (DYHKIIMA.

Coo0pa3HOo 3TOMY, HAa 3alIUTY BBIHOCATCHA CJeAyIOlHe NMPOHH3AHHBIE
HOBHU3HOMW MOJIOKCHUSA .
1. O nousTiM TpaBoBOM (HOPMBI OCYIIECTBICHUS (YHKIIMA TOCYIapCTBA H

€€ Pa3HOBUIHOCTAX.
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2. IlpaBoBasi popma OCYLIECTBICHUS T'OCYJAPCTBEHHBIX (YHKIUN KaK BHJ
TOCY/IapCTBEHHOM AEATENLHOCTH (3aKOHOAATEeNbHAs!, UCIIOMHHUTENbHAS, CyIeOHasl,
KOHTPOJIbHO-HA[30pHAs).

3. IlpaBoBas dopma peanuzanuu (GYHKIMA TOCYyIapCTBa KaK OTHOPOIHAS
JesITeIbHOCTh TOCYAaPCTBEHHBIX OPTaHOB, BIEKYIIasl IOPUINYECKUE TOCIEACTBHS
(mpaBoTBOpUYECKass W TPAaBONPUMEHHUTEIbHAS, MOJpa3enseMas Ha ONepaTUBHO-
VCTIOTHUTENIBHYIO U IPABOOXPAHUTEIBHYIO).

4. AHanu3 npaBOTBOpPYECTBA KaK MPaBOBOI (OPMBI OCYIIECTBICHUS (YHK-
U1 TOCYIapCTBa MOCPEACTBOM MPUHSITUS (MM CAaHKIIMOHUPOBAHUS) TOCYIapCT-
BEHHBIMU OpPraHAaMU U WHBIMU YIOJHOMOYEHHBIMH HMHU CyOBEKTaMH MPaBOBBIX
HOPM, UX M3MEHEHUH M OTMEHBI, Pa3IMYHBIX BUAOB, GOPM MU CIIOCOOOB MpaBo-
TBOPYECTBA.

5. AnHanu3 onepaTHBHO-UCIOJHUTEIBHON JAESATEIbHOCTH KaK IPaBOBOM
dbopMbl peanuzanuu GYHKIMI rocyAapcTBa MOCPEICTBOM OpraHU3alluu BBIIOJIHE-
HUSl TIPABOBBIX HOPM TOCYIAapCTBEHHBIMH OpraHaMU U MPEACTABISIONIMMU HMX
JOJDKHOCTHBIMU JIMLIAMHU B YCTaHOBJICHHOM IPOLECCYAIILHOM IMOPSIAKE IMyTeM I0-
3UTUBHOTO PEryJIUPOBaHUS C MOMOIIBIO MHAWBUIYaJbHBIX, MEPCOHU(PUIIPOBAH-
HBIX IOPUANYECKUX aKTOB.

6. AHanu3 MpPaBOOXPAHUTEIHHON AESITENPHOCTH KaK (POPMBI pealn3aluu
(GyHKIMI TOCyIapcTBa, OCYIECTBISIEMON YIIOTHOMOYEHHBIMHU TOCYIapCTBEHHBIMU
OopraHamM IO OXpaHe KOHCTHTYHHOHHOTO cTposi Poccuiickoii @enepanuu, npas
YelloBeKa U rpakaaHuHa, BceX (opM COOCTBEHHOCTH U OOIIECTBEHHOTO MOPSIKA
OT MPECTYIMHBIX MOCATATEIbCTB U UHBIX MIPABOHAPYILIECHHH, a TaKXkKe Mpeaymnpexie-
HUIO (MpodUITaKTUKE) MPECTYIUICHUH W MPaBOHAPYIICHUH MPHUCYIIMMU TOCYyIap-
CTBEHHBIM OpraHam croco0amu, popMaMH M METOJAMHU, aJCKBATHBIMU LEISIM U
3aJayaM IPaBOOXPAHUTENBHOW JEATENbHOCTH, C HCIOJIb30BAaHUEM COOTBETCT-
BYIOIIMX IOPUINYECKUX MEP BO3JAEHCTBUS B OTHOLIECHUH HapYIIUTENEH B CTPOrOM
COOTBETCTBUU C 3aKOHOM U HOPMATHBHO MPETyCMOTPEHHOMN MPOIIEAYPOH.

Hay4yHasi u npakTH4ecKasi 3HAYUMOCTb PadoThI 3aKJIIOYAETCS B TOM, YTO

IPOBEJICHHOE HCCIIEAOBAaHUE, COAepKAIIuecs B HEM 00OOIIEHUS U BBIBOJBI CIIO-
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COOCTBYIOT JajbHEUIlIEMYy Pa3BUTHUIO TEOPUM MPABOBOTO TOCYJapCTBa B COBpE-
MEHHOM AaCIEKTe, MOBBIMIEHUIO 3PGEKTUBHOCTH OCYIIECTBIEHUSI TOCYIapCTBEH-
HbIX (pyHkimi. TeopeTuueckoe cojepkaHre pabOThl MMOCIEI0BATEILHO HAIEICHO
HAa IOPUAMYECKYIO IPAKTUKY, Ha CBA3b C )KU3HBIO, PELIECHNUE HA3PEBIINX 3a/1ay Ipa-
BOBOM pedOpMBI.

Teopernueckue BHIBOABI U MPAKTUIECKUE PEKOMEHIAINH, 000CHOBAHHEIE B
paboTe, MOTYT OBITh MCTIOJIB30BAHBI MPU W3YYEHUU Kypca TEOPUU TOCYapCTBa U
[IpaBa B IOPUAUYECKUX BY3ax, a TAKXKe IS MOCIEAYIOUIETO HAYYHOI0 UCCIIe10Ba-
HUS B 9TOU 001acTH.

Anpofauus pe3yabTaTOB HCCIAeA0BAHUA. /(rccepTanus NOArOTOBIEHA U
BBITIOJIHEHA Ha Kadenpe Teopun rocyaapcrsa u npasa 'OY BIIO «CapatoBckas
roCyJlapCTBEHHAsI aKaJeMHs MpaBa», TJIe MPOU30IIO €€ PEIeH3UpOBaHNEe U 00-
CYyXJICHUE.

Crpykrypa ucciaenoBanms. J{uccepraiysi COCTOUT U3 BBEACHHUS, TPEX IJIaB,

BKJTIOYAIOIINX B c€0sI BOCEMb maparpadoB, KpaTKOTO 3aKIIF0UeHHS 1 Ondmorpadum.

OCHOBHOE COIEPXAHUE PABOTDI

Bo BBegennn 060CHOBBIBAECTCSA aKTyaJbHOCTh IUCCEPTALMOHHOTO HCCIEA0-
BaHUSI, XapaKTEpPHU3yeTCsl CTEeNeHb Hay4yHOU pa3paOOTaHHOCTH TEMbI, OOBEKT,
MPEIMET U LEJb UCCIEA0BAHUS, €10 METOAOJIOTHUYECKAs] OCHOBA, TEOPETUYECKAS U
HOpMaTHBHasi 0a3bl, HAyYHasi HOBM3HA, MpAKTUYECKas 3HAYUMOCTb M OCHOBHbIE
MOJIOKEHMS], BBIHOCUMBIE Ha 3aILUTY.

IlepBasi rnaBa «llonsitue M BUABI (GOpPM OCYLIECTBJICHUSA TOCYAApPCT-
BeHHBIX (PYHKIMIT» COCTOUT U3 ABYX Maparpados.

B nepeom napacpagpe «llonamue u knaccugpuxauusn ynkuyuit zocyoapcm-
6a» PACCMATPUBAIOTCS PA3JIUYHBIC TIOAXOABI K OMPEICICHUIO TOHSATHS «(pyHKIMSA
rocyaapcTBa». AHAIM3UPYS onpeneieHrue «PyHKIUU» ¢ METOJ0JIOTUYECKOM, MaTe-
MaTHYECKOH, COMHMALHOU, (UIOCO(PCKON, MOJUTHYECKON W IOPUIAUYECKON TOUYEK

3peHus, aBTOp MPUXOAUT K BBIBOJY, YTO (DYHKIMHU KaKOro-imbo oOBEeKTa - 3TO



8

BHCHIHCC IPOABIICHUC CI'O CBOﬁCTB, CI1oco0 ero IIOBCACHUS B onpez[eneHHoﬁ CHUCTC-
MC OTHomCHHﬁ, BCJIICACTBHUEC YCI'O IIO3HAHUC q)YHKHI/Iﬁ rocyaapcCrBa sBJILICTCA IIPC-

MOCBIIKOM MMO3HAHMS IJIABHOTO U OIPCACIAIOIICTO B ITOCYJapCTBE, €TI0 CYIITHOCTH.

OOpamaercs BHUMaHHE Ha TO, YTO B COBPEMEHHOW HOPUINYECKON HAyKe
npobsiemMa (QyHKIIUN — 0JTHA U3 HanOoJIee eMKHUX 10 COJICP)KaHUI0 U OOUIIUIO MaTe-
puaia, mopoXaaronias MHOKECTBO IMCKYCCHOHHBIX BOITPOCOB.

HccnenoBanue mnpobiemsl (HyHKIHMM rocyaapcTBa npuodpeno ¢opmy Hayd-
Ho# Teopuu B 50-70rT. MpOIILIIOro CTOJIETHS, KOT/Ia COBETCKMMH YUEHBIMH, 110 CYTH,
ObuTH COPMYIIMPOBAHBI ¥ HAYYHO OOOCHOBAHBI OCHOBHBIE TOJIOKEHUS (DYHKITHO-
HAJIbHOM XapaKTepUCTUKU TocynapctBa. Ceroans TpyIHO HANTH Hay4YHYIO paboTy O
(GYHKIUSX TOCYAapCTBA, aBTOP KOTOpOW HE oOpariayics Obl K MPOU3BEICHUSM
H.I'. AnexcannpoBa, M.1. baiituna, A.I1. I'me6ora, A.W. Jlenucona, JI.W. 3araiino-
Ba, JI.U. Kacka, A.Il. Kocurmmua, I'.H. ManoBa, M.U. [Tuckornna, A.B. PriOuna,
HN.C. Camomenko, H.I1. ®apbeposa, H.B. UepHoronoskuna u ap. B padorax stux
aBTOPOB, 0cOOeHHO B paborax M.U. Baiituna’, AW I[eHI/ICOBa2 u H.B. Yepnoro-
JOBKHHA®, ObLT CHOPMUPOBAH MOHATHHHO-KATETOPHAIBHBINA AIIApaT Y4CHHS O
(GYHKIHAX TOCYyIapCTBa.

JluccepTaHT UCXOIUT U3 CIOKMUBIIETOCS B OTEUECTBEHHOW MPaBOBOM HayKe
OHUMAHHUSI 100 DYHKYUAMU 20CYOApCmea 0CHOBHbIX Hanpaesienutl (cmopon) des-

mejlbHocmu, 6blpasicarowux e2o CYuHocCcnb U COyudibHoe Ha3Ha4dverue.

ABTOpPOM TNPUBOAATCS HamOoJiee pACIPOCTPAHEHHBIC U MMEIOLIUE MPaKTHU-

YECKYI0 3HAYMMOCTh JJIs IIeJiel WCCieaoBanus Kiaccuukaruu (QyHKIHA TOCY-

' CMm.: Baumun M.U. K Bompocy 06 ocHoBHBIX (yHKImsx CoBerckoro rocymapcrsa // Hayuw.
KOH(. 0 uTOoraM HayuH.-ucciuez. padbotsl 3a 1958r. Capatos: CHOU, 1958;0H ace. [lonstue n
kiaaccupukanus QyHKIHA corpantucTuaeckoro rocyaapersa //Yuensie 3amucku CIOU um. J1.1.
Kypckoro, Beim. 19, u. 1. CaparoB, 1970; On oce. PyHKIIMHM COLUATUCTHYECKOTO TOCYIApCT-
Ba//MapKCUCTCKO-TICHUHCKas: 00I1as Teopusi rocyaapcTBa u mpasa. CONUMAIMCTUYIECKOE TOCY-
napctBo M. 1972;0wn xe. CymHOCTh U OCHOBHBIE (DYHKIIMM COIIMATTUCTHYECKOTO TOCYIapCTBa.
Caparos, 1979.

% Cwm.: fenucos A.M. CoBetckoe TocyaapcTBo. BOSHHKHOBEHIE, PAa3BUTHE, CYIHOCTS U (YHK-
mud. M., 1967.C. 133.

® CMm.: Yepnoeonoexun H.B. ®yukimn COBETCKOTO TOCYIapCTBa B IIEPUOJL Pa3BEPHYTOrO CTPOU-
TenbcTBa KOMMYyHU3Ma. M., 1960;0n oce. Teopus GyHKIMI CONMATMCTHYECKOTO TOCYAapCTBa.
M., 1970;0n sce. Conmanuctudeckoe rocyaapcto. CymHuocts, pyHknu u popmer. M., 1976.



JapcTBa MO Pa3jIMYHbIM KPUTEPHUSIM HA BHYTPEHHHE M BHEIIHUE, MOCTOSHHBIE U
BpeMeHHbIe, QYHKIMH (eiepalnu B 1IeJIOM U CyOBEeKTOB (henepalnu, KJIacCoBbIe U
oO1iecolanbHbIe, OCHOBHBIC 1 HEOCHOBHBIE.

Iapacpag emopoui «@opmul ocyuwiecmeneHus QyHKUUiL 20cyoapcmea 1o-
CBSIIIEH aHAIM3Y TOHATHA U KiIacCUpUKAU (HOpM OCYIIECTBICHHUS TOCYAapCTBEH-
HBIX (DYHKIMH, KaK BHEIITHETO BhIPaKEHUs (PYHKIIMOHMPOBAHUS TOCYIapCTBa, CIIOCO-
OOB M CPEICTB OCYILECTBICHUS MPAKTUUECKON AEATEIILHOCTH TOCYAapCcTBa, HAIIPaB-
JICHHOW Ha pealM3allvio 1ejiel TOCyIapcTBa 1 3aad, CTOAIIMX TIepel TOCYAapCTBOM.
[Monpazaensist popmbl peanuzannu GyHKIUI rocyJapcTBa Ha MPaBOBbIE U YHCTO (ak-
THUYECKHE, aBTOP COCPEOTOYMBAET BHUMAHHE HA Pa3HOCTOPOHHEM aHAIM3E IPaBO-
BBIX (DOpM, TO €CTh TaKUX, KOTOPBIE OCYIIECTBISIFOTCS FOPUANIECKUMHU CIIOCO0aMHU U
BJIEKYT IOopuauueckue nocieactBus. COOTBETCTBEHHO pacCMaTpUBAIOTCA /IBa BapH-
aHTa KJIacCU(HKAIMU TPABOBBIX (POPM OCYIIECTBICHUS TOCYIAPCTBEHHBIX (DYHKITHIA.
[epBbIii U3 HUX BBIpAXKACTCS B JEATEILHOCTH OCHOBHBIX 3BEHBEB MEXaHU3Ma rocy-
JIapCTBa, B OCOOCHHOCTSIX COJEP KaHUs U crieln(uKe BUIOB 3TOM IESTEIHHOCTU B OT-
JIMYHE OT IEITeTTHHOCTH HETOCYaPCTBEHHBIX OpTaHU3aIHH.

B kayecTBe OCHOBHBIX BHJIOB IMPaBOBBIX (YOPM OCYIIECTBICHUS (YHKIHUI
roCyIapCcTBa MO TaHHOMY KPUTEPHIO B JUCCEPTAIIMU BBIICISIOTCS CICIYIOIIHNE Ye-
ThIpe (OPMBI: 3aKOHOJATENbHAS; yIpaBieH4YecKas (T.e. aqMUHHCTPATUBHAS, ¥C-
NOJTHUTEIBHO-PACTIOPSIIUTEINbHAS); CyIeOHAasT; KOHTPOJIBHO-HAI30PHAS.

HayuyHoe u mpakTHueckoe 3HaueHHUe ITON KIACCU(PUKAIUNA COCTOUT B TOM,
YTO OHA CIIOCOOCTBYET M3YYECHUIO M COBEPILICHCTBOBAHHIO pa3/eleHUs Tpya Me-
Iy OTACITBHBIMH 3BEHBSIMH MEXaHHM3Ma TOCyIapCTBa MO BHITIOJHEHHUIO €ro (yHK-
Ui, TECHO COOTHOCHTCS C TIPUHIIMIIOM pa3JeNIeHUs BiacTeil. DTy Kiaccuduka-
U0 MOKHO TPOJIOJDKUTH MPUMEHUTENIBHO M K JIPYTUM TPYIIaM OpPraHoOB U HX
CTPYKTYPHBIM TMOJpa3aeeHusM. TaKkoi OIX0] MO3BOJISIET TITy0Ke U KOHKPETHEE
OTIPEACIUTh POJIb M 3a/1a4ll PA3IMYHBIX TPYII TOCYIaPCTBEHHBIX OPTraHOB U KaX-
JIOTO W3 HUX B OTAEIBHOCTU B 00JACTH TOCYIapCTBEHHOIO PYKOBOJACTBA OOIIECT-
BOM, COOOpa3HO 3TOMY HAWTH ONTUMAJbHBIE BapUaHTHl MX (OPMHUPOBAHUS U

CTPYKTYpPBI, KOHKPETHBIC TIPHEMBI 1 METOIBI PAOOTHI U T.II.
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Hapsiny ¢ aTuMm B auccepTanuy ucciaeayeTcsl BTOPOl BapuaHT Kiaccuuka-
IIUH MIPABOBBIX ()OPM peaNn3aluu roCyAapCTBEHHBIX (QYHKIMN, KPUTEPUEM KOTO-
pOro SBISETCSI OJHOPOAHAS 10 CBOMM BHEUIHMM INPHU3HAKaM JAEATEIbHOCTh BCEX,
MHOTHX WM HECKOJBKHUX OPTaHOB TOCYJapCTBa, MOCPEACTBOM KOTOPOW OCYIIECT-
BIsIOTC ero (yHkmmu'. CooGpa3HO ITOH MMEIOLIell He MEHBLIYI) TEOPETHKO-
NPAKTHYECKYI0 3HAaYMMOCTh KJacCH(pHUKaIMU B paboTe BCEX 3BEHHEB MEXaHU3Ma
roCyJapcTBa Pa3inyatoT npagosyio U YUCMO YaKmudeckyo Ui 0peaHu3ayuoHHyO
JesITeTIbHOCTD.

[Tpu >TOM aBTOp MCXOJIUT U3 TOTO, YTO MPABOBBIE (POPMBI BCETAA SBISAIOTCA
OpraHU3allMOHHBIMHU, OJTHAKO JAJeKO HE BCE OpraHM3alMOHHbIE (OPMBI - MPaBO-
Bble. B mpakTnueckoM (yHKIIMOHUPOBAaHMM MEXaHH3Ma rocylapcTBa, B Mpolecce
OCYIIECTBJICHUSI €r0 (PYHKIMI 00€ 3TH (OpMBI TOCYIapCTBEHHOU AESATEIbHOCTU
OpPraHUYecKH B3aMMOCBs3aHbl. [IpaBoBbIe (OPMBI HEMBICIUMBI 0€3 HM3BECTHOI,
9UCTO (PAKTUYECKOM, OPraHU3AIMOHHON JEATENIbHOCTH, & B HEKOTOPBIX CIydasx
HEnpaBoBbIe (POPMBI Jaxe MPEAIECTBYIOT Peau3aliy MPAaBOBBIX POPM JEATENb-
HocTH. B 10 %€ Bpems popMbl pakTHyecKor AeSITeIbHOCTH, TaK WM MHAYE, MOTYT
peain30BbIBAaThCSl B paMKax MPaBOBOTO PEryJIMpOBaHUS, Ha OCHOBE TPeOOBaHUM
3aKOHHOCTH.

B nanHoM BapumaHTe Kiaccu(UKalMK B MPaBOBBIX (OpMax OCYIIECTBICHHUS
rOCYy/IapCTBEHHBIX (DYHKUMU OTpaskaloTCsi CBSI3b TOCyNapcTBa U IpaBa, 00s3aH-
HOCTB TOCYJIapCTBa JCHCTBOBATh HA OCHOBE MpaBa, B paMKax 3akoHa. Kpome Toro,
3TH (OPMBI OTPAXKAIOT, KaK TOCYIapCTBEHHbIE OPraHbl U JOKHOCTHBIE JIMLA Pa-
00TaroT, Kakue I0pUINIecKre IeHCTBHISI OHU COBEPIIIALOT.

CoryacHO Ha3BaHHOM KJIacCU(UKAIMU IO HPasosbiMu ghopmamu ocyuwecm-
6neHUsl PYHKYUL 20Cy0apcmea NPUHAmMoO NOHUMAams 0OHOPOOHYIO NO CEOUM GHell-
HUM npusHaxam (xapaxmepy u 0OPUOUYECKUM NOCIeOCMBUAM) OesmMeIbHOCHb 20CY-
0apCMBEHHbIX OP2aH08, CEA3AHHYIO C U30AHUEM U peanuzayueli 10pUOUYecKux ax-

mos. B COOTBETCTBUM C 3TUM K MPaBOBbIM (hopMaM OTHOCATCS: npagomeopuecKas

Y Baiimun M. CymIHOCTh M OCHOBHBIE (DYHKIIMH COITUATTUCTUIECKOTO TocyaapcTa. Caparos,
1979.C. 225.
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0esamenbHOCMb U NPAGONPUMEHUMENbHAS 0esimelbHOCMb, KOTOpas NOApa3IeseTcs
Ha 0nepamueHO-UCNOIHUMENILHYIO U NPABOOXPAHUMEILHYIO 0esmelbHOCHb.

B 3akimoueHue aBTOpoM OOOCHOBBIBAETCS BBIOOP BOMpOCa O MPaBOBBIX
dbopmax ocymiecTBiIeHUsT GYHKIIUNA TOCYAAPCTBA U1 TAbHEUIETO yriayO0JIeHHOTO
CIEIHUATIBLHOTO UCCIEAOBAHUS TEM, UTO €ro pa3padoTKa MpeACTaBIseTCs 0COOCHHO
HEO0OXOMMOM | TUIOJOTBOPHOM, TaK KaK OHA MPU3BaHA COACHCTBOBATH COBEPIIICH-
CTBOBAHUIO WCIIOJIb30BAHUS TMpaBa B IESAX peanusanuu GyHKIHA TOCyIapCcTBa,
POJIb KOTOPOTO B COBPEMEHHBIX YCIOBHUSIX 0OBEKTUBHO BO3PACTAET.

Bropasi rmaBa «Buabl rocy1apcTBeHHOM eATEJIbHOCTH KAK NMPaBOBbIe
(opMBbI oCylIecTBJIEHHS] TOCYIAPCTBEHHBIX (YHKIHII» COCTOUT U3 YETHIPEX
naparpaoB, B KOTOPbIX JI€TAJIbHO PacCMAaTPUBAETCS MEPBbIA BapUaHT Kiaccudu-
KAl TPaBOBBIX (DOPM OCYIIECTBICHUS TOCYNAPCTBEHHBIX (DYHKITHI, KOTOPHIU
CTPOUTCA HA OCHOBE CHUCTEMBI OpPraHOB T'OCYIapCTBA U OCOOCHHOCTEW OpraHu3a-
MU JIESITEIbHOCTH OCHOBHBIX 3BE€HBEB T'OCYJIApCTBEHHOTO MeXaHu3ma. Takoi
MOJIXOJT COJICHCTBYET U3YUCHUIO CTICTIM(UICCKUX BUIOB JIEATEILHOCTH OTIEIBHBIX
IpyNIl OPraHoB rocy/lapcTBa B COOTBETCTBUHM C MX 3aJayaMd U KOMIIETEHIUEH U
Ja€T BO3MOKHOCTH JJISI KX COBEPILIEHCTBOBAHMSI.

Ilapaecpagh nepsviii «3akonodamenbhasn 0eamenbHOCMb» TIOCBAIIECH OJTHON
U3 OCHOBHBIX ()OpM peanu3anuu GyHKIHA TOCYIapCTBa, KOTOpas 3aKII0YAcTCs B
W3JIaHUH CIICUAILHO HAa TO YIMOJTHOMOYEHHBIMH OpPTaHAMH 3aKOHOB, 00s3aTeIb-
HBIX ISl UCTIOJIHEHHSI BCEMU TOCYJapPCTBEHHBIMU OpraHaMu, OpraHaMyd MECTHOT'O
CaMOYTIPaBIICHUS, JOJKHOCTHBIMU JIUI[AMH, OOIIECTBEHHBIMU OOBECIUHEHUSIMH U
rpaxxaaHamu. B ropunnueckoi MrepaType 3aKOHOAATeNIbHAs JeATEIbHOCTh OMpe-
JEJSIETCs KaK BBICIIMN BUJT TPABOTBOPUYECKOM ACSATEIBHOCTH.

[lo MHEHHIO aBTOpa, OCHOBHBIMHU OCOOEHHOCTSIMH 3aKOHOJATEIbHOUI
NESITENbHOCTU  SIBIAIOTCS 02PAHUYEHHbIl Kpye CYObeKmos 3aKOHOJATEIbHOU
WHHULMATUBBL U cmpoeas npoyedypa 3aKOHOTBOPYECTBA, B CBA3H C YEM MOJ-
poOHO aHanmM3upyeTcs MpoleaAypa OCYIIECTBICHHUS 3aKOHOJATENbHOW Jes-
TEJIIbHOCTH, @ TakXke CyObEKThl, KOTOPbIM MPUHAIJIECKUT MPaBO 3aKOHOAATEINb-

HOU MHUIMATHUBHIL.
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PaccmarpuBaroTcst 3Tambl 3aKOHOJATENBLCTBA, KOTOpPBIE B CBOIO OUYEpE.b,
pacnanarorcs Ha psaa ctaauidl. Cpenu 3TarnoB BBIACISIOTCS JBA. MPEANPOEKTHBIA U
npoeKTHbIN. [lepBhlil - HOArOTOBKA MPOEKTa HOPMATUBHOTO HOPUINYECKOTO AKTA,
BTOPOM - BO3BEJIECHME BOJM HApoJa B 3aKOH. [IpOeKTHBIM 3Tam COCTOMUT U3 He-
CKOJIBKMX CTaJIMi: 3aKOHOJAATENbHAasl MHULIMATUBA, OOCYKIEHUE, TPUHIATHE, OOHA-
pOJOBaHMUE.

OtMeuaercs, 4TO, HECMOTPS Ha OIPABJAHHO YCIOXXHEHHYIO MIPOLEAypy 3a-
KOHOTBOPUYECTBA, OHO B COBPEMEHHOU Poccum emie naneko oT COBEPUIEHCTBA, O
YeM CBUJETENbCTBYET TOT (PakT, YTO 3a4acTyi0, B TOJIBKO YTO MPHUHATHIA 3aKOH,
TYT %€ BHOCSTCS U3MEHEHHUS U JOTIONHEHNUs. J[aHHbII (akT CBSA3aH ¢ HEAOOLEHKON
TpeOOBaHUI 3aKOHOJATENBHON TEXHUKH, C HECOOIOJEHHEM NpUHIUNA mpodec-
CHOHAJM3Ma TpPU OCYIIECTBICHUH 3aKOHOAATENbHOM JESATENbHOCTH, KOTOPBIN
UMEET LENbI0 KaueCTBO 3aKOHOJATEIbHON JIEATENbHOCTH, NOJIpa3yMeBaeT o0s13a-
TENbHOE aKTUBHOE y4acTHe MPOPECCHOHANOB «B pa3paboTKe HOBBIX MPaBOTBOpYE-
CKUX pEIIeHU, COAEHCTBIE BHICOKOKBAIM(DUIIMPOBAHHBIX CIICIIUATUCTOB, UMEIO-
KX O0JBIION ONBIT PA0OTHI M TOCTATOYHBIE 3HAHUS HAa BCEX CTAJUAX Mpoliecca.

ABTOp akKLIEHTUPYET BHUMaHHE Ha TOM, YTO BBICOKAs COLMAIbHAs 3HAUU-
MOCTh 3aKOHOTBOpPYECTBAa TpeOyeT €ro OCYIIECTBJIEHUS Ha BBICOKOM 00pa3oBa-
TEIbHOM YpPOBHE, HE MPUEMIIIOIIEM AWJIETAHTOB M TOBEPXHOCTHOIO TMOJXOAA.
[TpeneOpexxuTenbHOE OTHOLICHHE K MPUHIUITY MpoQecCHOHaIn3Ma YpeBaTo Hera-
TUBHBIMM MOCJIEACTBUAMH, KaK JUIsl TOCYIapCTBEHHOM Ka3HbI, TaK U I COLUAJIb-
HOTO TOBEACHUSI TPaXKIaH.

llapacpagp emopou «Ynpasnenueckasa unu UCHOJIHUMENbHAA OEAMEb-
HOCmb» TIOCBALLIEH NPaBOBOM (OpPME OCYLIECTBIEHUS T'OCYJAapCTBEHHBIX (YHK-
U, KOTOpasi MpeacTaBiseT co00M OCHOBAaHHYIO HA 3aKOHAaX ONEpPaTHBHYIO, IO-
BCEIHEBHYIO peaM3allii0 OpraHaMy HCIIOJHUTEIFHON BIACTH (FOCYAapCTBEHHOTO
yImpaBieHus1) QyHKIUH rocyaapcTBa B cepax (QYHKIIMOHUPOBAHHUS U PA3BUTHS
HSKOHOMHUKH M KYJIBTYpbI, COUAIBHOTO 00ECIeUeHNs U 3APABOOXPAHECHHUS, OXPaHbI
OOLIECTBEHHOI'O MOpsiAKa U 000pOoHBI cTpaHbl U T.1. I[locpencTBom ymnpaBieHYe-

CKOM ACATCIIbBHOCTHU PCAIIN3YIOTCA OTHOMICHUA MCIKAY OpraHaMu rocyaapcCrBa, HC-
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TOCYJapCTBEHHBIMHM OPTaHU3ANMIMHU W TPaXKJIaHAMH, UX B3aWMHbBIC MpaBa U 00s-
3aHHOCTH B SKOHOMHWYECKOM, MOJIUTHYECKON, COUMAIBbHOM, KYJIbTYPHOU U IPYTHUX
chepax 00IIECTBEHHOM KU3HHU.

BcenencrtBue Toro, 4To yrnpaBlIieHUECKask WM UCTIOJTHUTEIbHAS IESITEIbHOCTD B
Poccuiickoit denepanuu ocyiiecTBisieTcs GpeaepaibHbIMU OpraHaMHi UCTIOJHUTEIb-
HOM BJIACTH, aBTOP PACKPBIBAET CYIIHOCTh YKA3aHHOI'O BHJIA JEATEIbHOCTH, aHAJIU-
3Upys cucTemy U pyHKImu deaepatbHbIX OPraHOB UCTIOTHUTEIHHOMN BiacTu PO.

HcnomaurenbHyto BiacTh B Poccuiickont @enepanuu ocyuectsisaeT [IpaBu-
TenbCcTBO Poccniickon denepanuu, KOTOPOE SBIAETCA KOJUIETMAIBHBIM OPIaHOM,
BO3IVIABJSIOLIMAM €IMHYK0 CUCTEMY MCIIOJIHUTENIBHON BiacTtu B Poccuiickon dene-
pauuu. [IpaButensctBO Poccuiickoin denepauuu COCTOMT U3 4ieHOB [IpaBuTensb-
ctBa Poccuiickont ®enepauun - Ilpencenarens IlpaBurenbcTBa, 3aMecTUTENEH
[Ipencenarens IlpaButenbcTBa U deaepanbHbIX MUHUCTPOB. Kpome Toro, B cuc-
TeMy (eaeparbHbIX OPraHOB MCIOJHUTEIHLHON BJIACTH TaKKe BXOMIT (emepaib-
HbIE MUHHUCTEPCTBA, (peaepanbHbie CITyKObI, eaepanbHble areHTCTBa, U Tocyaap-
CTBEHHBIE KOMUTETHI.

Tak kak ¢enepanbHble OpraHbl HCIOJHUTEIHHOW BJIACTH OCYIIECTBIISIFOT
YIPaBJIECHYECKYIO WM UCTIOJIHUTENBHYIO IEATENBHOCTD ITyTEM U3[IaHUSI B COOTBET-
CTBUHU CO CBOEW KOMIIETCHIIMEW MPABOBBIX aKTOB, aBTOPOM JAETCS KpaTKas Kjac-
cu(duKaIuUs MPaBOBBIX aKTOB, U3IaBAEMbBIX Pa3TUYHBIMU (eJepATbHBIMUA OpTaHa-
MU UCTIOJHUTEJIBHOW BJIACTH.

JleTanpbHO TIPOAHATM3UPOBAB CUCTEMY M MOJHOMOUHsS (helepaibHBIX Opra-
HOB HCIIOJIHUTEJIbHOM BJIACTH, aBTOP MpPHILEN K BBIBOAY, YTO HECKOJIBKO CBOEOO-
pa3Hasi cucTeMa BJIAacTH, CJIOXKMBILASACS B Halled cTpaHe, 00yCJIOBIIEHA CIOXKHOU
PaCCTaHOBKOM MOJMTUYECKUX CUJI U WU3MEHEHHUEM CUCTEMbI XO3MCTBOBAHHUS, KO-
TOPOE MPOUCXOAUT TPATUIIMOHHBIM CIIOCOOOM «pa3pylIeHUsS MOCTOB», TOCTPOCH-
HBIX TIPEKHUM PEXKUMOM. Takoe cBOeoOpas3me 3aKiItouaeTCs MPeXIe BCEr0 B KOH-
CTUTYLIMOHHO 3aKPEIUICHHOM MpuopuTeTe Biactu lIpe3naeHTta, MCHOIHUTEIbHOU
BJIACTH B 1IeJOM. BMecTe ¢ Tem, B yCIOBUSX Mepexoa OT TOTAMTapyu3Ma K JAeMO-

KpaTHH Bce Ooyiee OUEBHUIHOM CTaHOBUTCS HEOOXOAMMOCTH YCHUJIEHUS KOHTPOJIS
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HAJl UCIIOJIHUTEJIBHOM NESTEIBHOCTHIO CO CTOPOHBI 3aKOHOAATEIbHBIX OPraHoOB, B
nepByto ouepenr DenepanpHoro Codpanus Poccutickoit denepanum.

Bri3piBaeT omaceHuss pa3pacTaHUE€ B IOCIEAHEE BPEMS HCIIOJHUTEIBHBIX
CTPYKTYp Ha BCEX YPOBHSIX, MX MOMBITKH OCBOOOJIUTH CE0Sl OT BCAKOTO pOjaa KOH-
TPOJISI WJIH, TI0 KpailHeld Mepe, CAeNaTh €ro «yCcJIOBHBIM», KOTOPHIE COMPOBOXK/Ia-
I0TCS TUCKYCCHSIMU O HEOOXOJMMOCTH YKPETUICHHsI TOCY1apCTBa, COBEPIICHCTBO-
BaHUs MEXaHH3MOB YIIPaBJICHUs, OOPHOBI C MPECTYIMHOCTHIO (KOpPYIIHE) U T.II.
Mexny TeM, HICTOPUYECKHUI OIBIT TOBOPUT O TOM, UTO YCHJICHHE MO3ULUNA UCIIO-
HUTEJBHBIX CTPYKTYpP - YpEBATO YCHWJICHUEM BJIACTHOTO MOHOIIOJIW3MA, IOJIPHI-
BAIOLIET0 CaMbl€ OCHOBBI IEMOKPATUH, HEKOHTPOJIUPYEMBIM POCTOM YUHOBHHYbE-
ro anrapara, UCIOIBOJIb NOArpeOaroliero mnoj ceds peaabHyl0 BIACTh, OIOPOKpa-
TU3alreld OOIIECTBEHHOM )KU3HHU U MTPOU3BOJIOM.

B napaepagpe mpemvem paccmatpuBaercs «CyodeOnas OesamenbHoCHIb>
(mesATeIbHOCTh 1O OCYIIECTBICHUIO MPABOCYINS), KaK OJHA W3 MPABOBBIX (PopM
peanu3anuy (QyHKIIMUA TOCY/IapCTBa, CBSI3aHHAS C Pa3peIICHUEM Pa3IHYHBIX CIIO-
POB O IEUCTBUTEIBLHOM WJIM MPEANOJaraéMoOM HapylleHuu HopM mpasa. OHa ocy-
HIECTBIIAETCS OT UMEHU TOCYJapCcTBa CyJaMu IMyTEM PACCMOTPEHHUS B CyJeOHOM
3aCEaHUU TPaXTAHCKHUX, YTOJOBHBIX M HMHBIX JE€J B YCTAaHOBJIEHHBIX 3aKOHOM
nporeccyanbHbIX (OpMax Mpu COOTIOJECHUN TOPSIKA, TMPABWI U MPUHIIAIIOB CY-
JIOITPOU3BOJICTBA.

Cyn B COBPEMEHHOM TOCYIapCTBOBEACHUH IMPU3HAETCS CHEUUAIN3UPOBaH-
HBIM T'OCYAApPCTBEHHBIM OPraHOM, OCYIIECTBIISIIOIIMM IPABOCYJIHE OT UMEHH IO-
CyllapcTBa MpH HAIMYUU KOH(MIUKTa MEXAY OTAEIbHBIMU 4jieHaMu OOIlEecTBa,
MEXIy HUMU U TOCYAapCTBOM, KOH(MIMKTA, BOSHUKAIOIIETO B OO0 cdepe Ku3-
HU U JIeATEIBHOCTH Y€JIOBEKa, yperyJInupoBaHHOM mpaBoM. B mpouecce cyneOHOM
NEATEILHOCTH CY/Jl PEIIaeT CTOSALLYIO NIepe/l HUM 3aJjady 00ecreueHus] 3aKOHHOCTH
B OCHOBHOM METOJOM OXPaHbl IPaBa OT HAPYIICHUN.

Tak kak cyneOHasi AeSITEIbHOCTh OCYIIECTBISIETCSI BCEMH 3BEHBSIMU CY/1€0-
HOU cuctembl Poccuiickon denepanyu, TO B paMKax AUCCEPTALMOHHOTO UCCIIEN0-

BaHUs aBTOP XapaKTepU3yeT KaKJ0€ U3 HUX, & UMEHHO ¢edepanvHule cyobl, K KO-



15

TopbIM oTHOCATCS: KoHcturynmonuslii Cyn Poccuiickoit @enepannn; BepXxoBHbIN
Cyn Poccuiickoit denepaiiu, BEpXOBHBIE CY/bI PeCIyOIuK, KpaeBble U 00JacT-
HBIE CYyJIbl, CY/Ibl TOPOJOB (heiepanibHOro0 3HAUEHHUS, CYJIbl aBTOHOMHOM 00JaCTH U
ABTOHOMHBIX OKPYTOB, PalOHHBIE CYy/ibl, BOCHHbIC U CHEIUATU3UPOBAHHBIE CY/IbI,
COCTaBJISIIOLIUE cUCTEMY (peepaibHBIX CyA0B 001Iel IopUcAuKIuY; Beicimii Ap-
outpaxusiii Cyn Poccuiickoit denepannu, penepaibHbie apOUTPa>KHbIE CYbl OK-
pyroB (apOuTpa’kHbIC KacCAMOHHBIC CYJIbI), apOUTPAKHBIC ANCIUISIIIHOHHBIC CY-
Jbl, apOuTpakHble cyabl CcyObeKkToB Poccuiickoit denepaiiv, COCTaBISIONINE
cucteMy (heaepabHBIX apOUTPAKHBIX CY/IOB, U c)obl cyovekmos Poccutickoii De-
oepayuu, K KOTOPbIM OTHOCSITCS: KOHCTUTYIIMOHHBIC (YCTaBHBIC) CY/bl CyOBEKTOB
Poccuiickoii deaepariuu, MUPOBBIE CYbH, SBISIOIIMECS CYAbSIMU OOIIEH FOpHC-
UK CyOBheKTOB Poccutickoit CDez[epauHHl.

CynebHas IesaTeIbHOCTh OCYIIECTBIISIETCSI B 0C0001, npoyeccyaibHou ¢hop-
Me ¥ 3aKII0YaeTCs B BO3OYKICHUM TPaKIaHCKUX W WHBIX KaTETOPHM NIeJl, MOro-
TOBKE JIeN K Cy/leOHOMY pa30upaTesbCTBY, UCCICIOBAHUN CYJOM OOCTOSATEIHCTB
YTOJIOBHBIX, TPAXIAHCKUX U MHBIX KATETOPUHU €], BO BIACTHOM PA3pPEUIEHUU CY-
JIOM 3TUX Aea oT uMeHH Poccniickon Penepanuy U B IPUMEHEHUH CYAOM, B CIIy-
yae HEOOXOJMMOCTH, MPABOBBIX CAHKIUNA K HAPYIIUTEISIM 3aKOHOIaTEIhCTBA.

OTnuyuTensHbIe YepThl MPOIECCyaTbHON (HOPMBI CyIAeOHON MeSATETHHOCTH
3aKJTIOYArOTCS B TOM, 4TO: 1) MOATrOTOBKA K Cy/neOHOMY pa30oHMpaTesbCTBy, pa3oupa-
TEJIBCTBO U Pa3pElICHUE OTHECEHHBIX K KOMIIETEHIIMU Cy1a JI€] U IPUMEHEHNUE Tpa-
BOBBIX CAHKIIMM K HAPYIIUTENSIM 3aKOHOJIATENIbCTBA OCYLIECTBIIETCS CYIOM B Cy-
JNeOHBIX 3aceaHusAX; 2) HOPSI0K BO30YXKIEHHUs, IOArOTOBKH K CyaeOHOMY pa30u-
paTeNbCTBY, pa3OuparenbcTBa M pa3pelieHus el B CyIeOHBIX 3acCeIaHUsX CTpO-
XKarmuM 00pa3oM perjiaMeHTHPOBaH 3aKOHOM; 3) 3a JIUIAMH, 3aHHTEPECOBAHHBIMH
B MCXOJIE J€Ja, IPU3HAETCS MPaBO B TOM WJIM MHOW MEPE HEMOCPEACTBEHHO y4acT-

BOBATh B pa3dMpaTebCcTBE Jieia cyaoM; 4) mmiam, yJacTBYIOIIMM B Cy/IeOHOM pas-

1 Cm. moapoGuee: deepanbHEI KOHCTHTYIHOHHBI 3akoH oT 31 mexabps 1996r. Ne 1-DK3
(c m3menenusimu u pononHenusmu ot 05.04.2005.) «O cynebnoii cucteme Poccuiickoit denepa-
mun» [/ C3 P®. 1997 Ne 1.Cr. 1; 2005,Ne 15.Crt. 1274.
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OUpaTenbCTBE, 3aKOHOM TNPEIAOCTABISAIOTCS M TapaHTHUPYIOTCS MpollecCyalbHbIe
T1paBa, JAroIFe UM BO3MOXKHOCTb 3alllUIATh CBOU MHTEPECH! B Cyle; 5) mocTaHoB-
neHust (perIeHus, IPUrOBOPBI) Cyaa MO pa3dUpacMbIM U pa3pelraeMbIM UM JeiaMm
JOJDKHBI OBITH OCHOBaHBI Ha (PaKTax, BBHISICHEHHBIX M YCTAaHOBJICHHBIX CYyJIEOHBIM
pa3dHpaTenbCTBOM B MOPSJIKE U CPEACTBAMH, IPELYCMOTPEHHBIMU 3aKOHOM.

YcraHoBNeHHas 3aKOHOJATENBCTBOM TMpoleccyanbHass Qopma cyaeOHOi
NEATEIbHOCTH, IPU YCIOBHHM BBICOKOTO YPOBHSI IIPABOCO3HAHUS CyJEeH, rapaHTH-
pYET BCECTOPOHHEE Pa30MpaTeNbCTBO CYJIOM KaXKJI0ro KOHKPETHOIO Jeia, ycTa-
HOBJICHUSI OOBEKTUBHOM HMCTUHBI MO KAKIOMY €y, pa3pelieHre KaXKIoro iena
CyZIOM B TOYHOM COOTBETCTBUM C 3aKOHOM U IPaBUJIIBHO NOHMMAaEMbIMU HUHTEpE-
CaMU Y4aCTHHUKOB mpolecca. Takke OJHUM M3 CYLIECTBEHHBIX YCIOBUM YCIEIIHO-
cté ¥ 3PPEKTUBHOCTH CYyACOHON ACATENBHOCTU SIBIACTCS HEYKOCHUTEITHLHOE HC-
IIOJIHEHHE CyZlaMU 3aKOHOB, PETYIMPYIOIUX UX AEATEIbHOCTD.

CyneOHasi 1eITeTbHOCTD, KaK OJHAa U3 MPaBOBBIX (opM peanusanuu QyHK-
UM TOCYIapCTBa, SIBISIETCSI OJHUM M3 BaXHEUIIUX PEryJISTOPOB OOIIECTBEHHBIX
oTHomeHui. OcyliecTBiieHne CyAeOHON NeATENbHOCTH CIIOCOOCTBYET YKpeEIie-
HUIO 3aKOHHOCTH M IPABOIOPSIKA, NPEIyNpPEKICHUIO MPAaBOHAPYIIEHUA U Ipe-
CTYIUIEHUH, (JOPMUPOBAHUIO YBAKUTEIBHOIO OTHOLIEHUS K 3aKOHY U CYIy, U, UTO
0COOCHHO Ba)KHO, 3aIIUTE HAPYIICHHBIX WJIM OCHapuMBaeMbIX MpaB, CBOOOJ U 3a-
KOHHBIX MHTEPECOB I'paXkaaH, OpraHu3anuii, nmpas u nHrepecoB Poccuiickon Pe-
nepanuu, cyorekToB Poccuiickoit denepaiiny, MyHHUIUMIIAIBHBIX 0O0pa30BaHMIA,
JOPYTUX JINIL, SBISIOUUXCA CYOBEKTaMU IPaXXAAHCKHUX, TPYAOBBIX WJIM MHBIX Ipa-
BOOTHOILICHUH.

Baxneiimee ycioBue co3gaHus B PoccuM JIE€MOKpPAaTHYECKOTO IIPABOBOIO
rocyaapcTBa — 0e3yciIoBHOE oOecrieueHre He3aBUCHMOTO CyJia, CTpoxXaiiiiee co-
OJIt0/IeHre KOHCTUTYLIMOHHON HOPMBI: «CyJIbH HE3aBUCUMBI U TTOJIYUHSIOTCS TOJIb-
ko Konctutynuu Poccuiickoit @enepanuu u @enepanbHOMY 3aKOHY.

B napacpagpe uemsepmom paccmatpuBaercs «Kommponvno-naozopuas
0esAmenbHOCHb>», TIOJT KOTOPOI MOHUMAETCs OJIHa U3 (JOPM OCYIIECTBICHUS TOCY-

JTapCTBEHHBIX (PyHKIMH, obecmeunBaromias coOt0IeHNe 3aKOHOB U WHBIX MPaBO-
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BBIX aKTOB, U3JaBAEMbIX OpPTaHAMM T'OCYJIapCTBA, KOHTPOJIb CO CTOPOHBI rOCyAap-
CTBEHHBIX OpPraHOB 3a MPaBOMEPHBIM BeACHUEM (PUHAHCOBO-XO3SUCTBEHHOM Jies-
TEJIbHOCTH, YIIATON HAJIOTOB U T.J.

Hccnenyst maHHOE NPABOBOE ABJIEHUE, TUCCEPTAHT COTJIAIIAETCS C MHEHUEM
YUEHBIX, MOJAraroluX, YTO KOHTPOJIbHO-HAJA30pHAas AESITENBHOCTh TOCyAapcTBa
OCYIIECTBIISICTCS HA PA3JIMYHBIX YPOBHSAX U MOAPA3ACISIETCS HA 3HAYUTEIBHOE KO-
JrdecTBO BUIOB. Hanbosee moHast, o MHEHUIO aBTOpa, KIacCU(pUKAIINAS U3JI0Ke-
Ha B MmoHorpaduu B.I1. bensera «Kontponb u Hagzop B PoccuiickoM rocyaapcTpe.

['ocynapCTBEHHBI KOHTPOJIb OCYIIECTBISIETCS PA3JIMYHBIMU OPTaHaAMH.
Paznuyarorcs mpoKypopcKuit HaJ130p, MapJaMEeHTCKUM, MPE3UIEHTCKUMN, CyAeOHBIM
KOHTPOJIb, KOHTPOJIb OPTaHOB HMCIOJIHUTEIBHON BJIACTH; aBTOP COCPEIOTAYMBAET
CBO€ BHHMAaHHE HA TaKUX, HAUMEHEE U3YUYEHHBIX, BUJIAX KOHTPOJISI KAK KOHCTUTY-
UOHHBIA KOHTPOJIb, ocyliecTBiIsieMblii KoncturynmonusiMm Cynom PO; punanco-
BBIi KOHTPOJIb, ocymiecTBisieMblii CueTHOl manatoir P® (Hapsay ¢ MuHHCTEpCT-
BoM (prHaHCOB M L{eHTpansHbiM bankoM P®), u KOHTpOIb 32 COONFOICHUEM TIpaB
YEJI0BEKA, OCYIIECTBISIEMbI Y TIOJITHOMOYEHHBIM I10 ITPaBaM 4€JIOBEKa,

ABTOp OOpaiaeT BHUMaHue Ha To, uto CueTHas nmanara Poccuiickoit ®ene-
pauuy - TPUHUMIIMAIBHO HOBBIW ISl HAIIEW CTpaHbl FOCYJapCTBEHHBIN OpraH, He
MMEIOINN U HE MMEBLINKM B MPOILLUIOM CBOMX AHAJOTIOB, 4 BONPOC OMNPEACIICHUS
Mecta CHeTHOH MajaThl B CUCTEME OPTaHOB TOCYAAPCTBEHHOTO (PMHAHCOBOTO KOH-
Tposist Poccuiickoit denepanuu 10 CUX MOP HE UMEET HOPMATUBHBIM 00pa3oM 3a-
KPEMJIEHHOTO OTBETA.

Emie omHUM, CpaBHUTENBHO HOBBIM, ISl POCCHUICKOW TOCYAapCTBEHHOCTH
OpraHoM, OCYILIECTBIISIFOIIMM KOHTPOJBHYIO AESATEIbHOCTb, SIBIIETCS HHCTUTYT
YNOJIHOMOYEHHOTO MO MPaBaM YEJIOBEKA U FPa)KJaHUHA, KOTOPBIA OTKPBIBAET CY-
IIECTBEHHO HOBBIE BO3MOKHOCTH, MOCKOJIBKY CTAHOBUTCS CETOJHS TEM OpPraHOM
rOCyAapCTBEHHOIO KOHTPOJISI, KOTOPBIM MO3BOJIAET BBISIBIATH CIy4aud HAPYLICHUS
mpaB ¥ CBOOOJ YENOBEKA M TPaKIaHWHA, CTIOCOOCTBYET YCTAaHOBJICHHIO PEKHUMA
3aKOHHOCTH M TMPABOMNOPSJIKA; SBISETCA JEHCTBEHHOM (HOpMOil BHECYIeOHOro

KOHTPOJISL.
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JuccepTanT pasgensier TOYKY 3PEHHUsI, COTJIACHO KOTOPOW MNPOKYPOPCKHM
HAJ30p SIBJISIETCS. CHUCTEMOOOPA3yIOLIUM SJIPOM TOCYJAPCTBEHHOTO KOHTPOJIS.
OcymiecTBisigs HAA30P 3a HUCIOJHEHHEM 3aKOHOB KOHTPOJIUPYIOIIMMHU OpPraHaMu,
MPOKYypaTrypa KOHCOJHUAUPYET U aKTUBU3UPYET UX NEATENbHOCTh. [IpoKypopckuii
HAJ30p SBIISIETCS YHUBEPCAIBHBIM, TaK KaK €ro 0OBEKTOM SIBIISIIOTCS JII0ObIe cde-
PbI IPABOBBIX OTHOLICHUH.

XapaktepHass 0COOCHHOCTh KOHTPOJIBHO-HAJ30PHOU NEATETLHOCTH TPOKY-
paTypbl COCTOMT B TOM, YTO MPOKypaTypa, HaOto1as 3a cOOM0IEHUEM 3aKOHHO-
CTHU TIOJIABJISTFOIINM OOJBITMHCTBOM yYaCTHUKOB OOIIECTBEHHBIX OTHOIICHUMU, UC-
cienysi OOCTOSITENIbCTBA HApyIIEHUS 3aKOHHOCTH CO CTOPOHBI 3TUX YYAaCTHHKOB
0OI1IECTBEHHBIX OTHOIIEHUH, BBISIBJICHHBIX B MPOIECCE HAA30PA WIIK MPHU MIPOBEPKE
Kano0 O HapyIICHWH 3aKOHHOCTH, HE HaJelIeHa aJIMUHUCTPATUBHBIMU (DyHKITHS-
MU, HE PELIAET JIeJl O HApYLIEHUH 3aKOHHOCTH MO CYIIECTBY Y HE NMPUMEHSET Mpa-
BOBBIX CAaHKIIMU K HAPYIIUTEISAM 3aKOHHOCTH.

B pabote 3aocTpsieTcss BHUMaHWE HAa TOM, YTO OPraHbl TOCYJapCTBEHHOTO
KOHTPOJISL U HAA30pa HEOCTATOYHO 3(PPEKTUBHO ONEPUPYIOT TAKUMHU CIIOCOOaMU
U TIpUEeMaMH BO3JICHCTBUS Ha MOJKOHTPOJIbHBIC OOBEKTHI KaK MOOIIPEHUs, PEKO-
MEH/IallNM, Pa3bsICHEHHS, BOCIUTAHUE, AOTOBOPbl. OTUYETHOCTh KOHTPOJBHBIX U
HAJ[30PHBIX OPTaHOB U300MITYeT (DaKTaMU O PA3TMYHBIX OTKIOHEHUSIX, AaHOMAIIHSX,
HApYIIEHUSX MPABOBBIX HOPM; (haKTaMHu O MPUBJICYCHUH K OTBETCTBEHHOCTH He-
BUHOBHBIX. [Ipy 3TOM MpakTHUUEeCKH HE BCTpEualoTcs CBeACHHUs 00 00pasiioBOM,
ITOKA3aTEIbHOM BBINOJHEHUN OAKOHTPOJIBHBIMU YUPEKICHUSIMH YCTAHOBICHHBIX
TpeOOBAHMI U MPABUJIL.

[IpencraBiseTcs, 4TO B OTYETAX O CBOEH JESATEIBHOCTU OpPraHbl TOCYNapCT-
BEHHOTO KOHTpOJIsI (HaJI30pa) JOJDKHBI B YUCIIE MPOYETO MPUBOIAWTH CBEACHHS O
MOJAKOHTPOJIBHBIX CYOBEKTaxX ¢ Oe3ynpeyHoil u oOpasinoBoi npaktukoil. Hepenko
KOHTPOJIMPYIOIIME OPraHbl U JOJKHOCTHBIC JIUIA TIPU MPOBEACHUNA MPOBEPOK OT-
pPaHUYHMBAIOTCS KOHCTATalMeW (PaKkTOB HApYIIEHUH, YKa3aHUSIMHU Ha HUX U TpeOo-
BaHUSAMH (PEKOMEHIALMSAMH) 110 UX YCTPAHCHHUIO 0€3 OKa3aHUs COOTBETCTBYIOMICH

HpaKTquCKOﬁ ITIOMOIIH. Bnomane OYCBUIHO, YTO OpraHbl, OCYHICCTBIIAIONINC KOH-
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TPOJBHO-HAA30PHYIO (PYHKIIHIO TOCYIapCTBa JOJKHBI HE TOJIBKO MPOBEPSITH, YTO-
Obl M300JUYNUTh, HO U JUISl TOTO, YTOOBI IOMOYb YCTPAHUTh HENOCTATKU U HE J10-
IIyCTUTh UX BIIPEIb.

KonTponbHO-Ha30pHAas AEITENLHOCTD B TOCYIapCTBEHHO-TIPABOBOM cepe
- OJIMH U3 BXHEHIINX PEryJIATOPOB aJMUHUCTPATUBHOMN JIEATEIbHOCTH, IPU3BAH-
HBIX 00€CTeuuTh €€ 3aKOHHOCTh, 3()()EKTUBHOCTh U COOTBETCTBUE OOIECTBEHHO
3HaYUMBIM LIesIM. Paznuunbie (OpMBI KOHTPOJS M HAA30pa CIHOCOOCTBYIOT CO-
BPEMEHHOMY pEarupoBaHMIO MyOJMYHOW aJMUHMCTpALMM INPAKTUYECKH HA BCE
UMEIONINECS] U Ha3zpeBarolre npoOaemMbl, CO3AAI0T YCIOBHS AJS UX aJ€KBATHOTO
paspelieHuss U YCTPAHEHUs JECTPYKTUBHBIX KOH(DJIMKTOB B OTHOLUCHUSIX MEXKIY
BJIACTHBIMM U IIOJYMHEHHBIMH CTPYKTYPaMH.

I'maBa Tperbsi «OAHOPOAHAS AEATENbHOCTh TOCYAAPCTBEHHBIX Opra-
HOB, BJIeKYIIasi OPUIMYECKHUeE MOCIeICTBUI» COCTOUT U3 JIBYX naparpagos.

Ilepsviii napaepagh nocesmen «Illpasomeopueckoit desamenvnocmu> (pa-
BOTBOPYECTBY), MPEACTABIAONMEH co00i popMy OCyIIeCTBICHHS (QYHKITHH TOCy-
JapCTBa, BBIPAXKAIOUIYIOCS B pa3pabOTKe W MPUHITHU (WM CaHKIMOHHPOBAHUH)
opuauiYeckux HopM. IIpaBoTBOpUecKas AESATENbHOCTh — 3TO MOCTOSIHHBIA ITPO-
LECC 110 Pa3BUTHIO, U3MEHEHHUIO U OOHOBJIEHUIO JeHCTBYoLIEro npasa. K ee oco-
OCHHOCTSIM MOXHO OTHECTH TO, 4TO €€ (OpMbI, TPOLEAYPHI, CYOBEKTHI U HX Tpa-
BOMOYMS HEIIPEMEHHO YPETyJHPOBAHBI IPABOM U COBEPLIEHCTBYIOTCS C HBOJIIOLIH-
€l IpaBOBOM U MOJMTUYECKOM KyJIbTYpbl oOlIecTBa. Pe3ynbrarom mpaBoTBOpUE-
CKOU JIEATENIBHOCTH SBJISETCS CO31AHUE HOBOM IPABOBOM HOPMBI, PETYIUPYIOLIEN
T€ WJIN UHbIE OOLIECTBEHHBIE OTHOIIECHUS.

ITpaBOTBOPUECTBO OCYLIECTBIIAETCA B OMNPEICIECHHBIX (OpMax M MOXKET
OBITh MOAPA3/IEICHO MO COOTBETCTBYIOIIUM OCHOBAaHUSAM Ha BUABL. Cpeau yueHbIX
HE BbIpaboTaHa euHas oOUIeNpU3HAHHAS TO3ULIKS OTHOCUTEIBHO OJHO3HAUYHOCTH
TPAKTOBKA OCHOBAaHMM pPAa3JIMYMsl IPABOTBOPYECKOW IEATEIBHOCTH. Y UYUTHIBAS
pa3inyHble MO3UIUU YYEHBIX OTHOCHTEIHHO OCHOBAHHUU MHOT000pa3usi MpaBo-
TBOPYECKOH AEATENBHOCTH, B AUCCEPTALIMM IPEAIPUHATA MONBITKA BBIPA3UTh COO-

CTBEHHYIO TO3MITUIO, COTJIACHO KOTOPOH 0OOCHOBBIBAETCS BbIAEICHUE (HOPM Tpa-
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BOTBOPYECTBA B 3aBUCHMOCTH OT OOIICIPU3HAHHBIX MCTOYHUKOB IpaBa. [IpoaHa-
JU3UPOBAB OOIENPU3HAHHBIC UCTOYHUKH ITPaBa B POCCUICKON TIPaBOBOM CHUCTEME,
MOJKHO TOBOPHUTH O MPABOTBOPYECTBE B (hopMax: MPUHATHS 3aKOHOB M I0JI3aKOH-
HBIX HOPMATUBHBIX MTPABOBBIX aKTOB; MPUHATHS HOPMATHUBHBIX aKTOB ITyTeM pede-
PEHIIyMa; 3aKJIFOYEHUS JOTOBOPOB; HApPSIy C 3TUM Psiji YUCHBIX CKIIOHCH BHJICTh
IOPUIMYECKUN UCTOYHHK TIPABOTBOPUYECTBA B CYICOHOM IpeIie/ICHTE.

B Teoperudeckoii nurepaType B OOJBIIMHCTBE CIy4YacB YKa3bIBaeTCS, YTO
KPUTEPHEM BBIJCIICHHS BUIOB ITPABOTBOPUECTBA CIY)KHUT caM CyOBEKT MPaBOTBOP-
gyectBa. OJTHAKO CYIIECTBYET MHEHHE O TOM, YTO BBIWICHEHUE BUIOB IPaBOTBOP-
Y4eCTBA MOYKET OCYIIECTBIISATHCS TAK)KE B 3aBUCMOCTH OT 3HAYUMOCTHU MPABOTBOP-
yecTBa. B 3TOM cilydae BIIENSIOT TaKUe BUIbI, KAK 3aKOHOTBOPYECTBO, JCICTUPO-
BaHHOE IPABOTBOPUYECTBO, IOJI3aKOHHOE MPABOTBOPYECTBO. VCITOIb30BaHUE BTO-
pPOro KpUTEpHs B BHIWICHEHUH BHJIOB IIPABOTBOPYECTBA TIOMOTACT BBICTPOUTH HE-
papXxui0 HOPMATHUBHBIX IMPABOBBIX aKTOB, COOJIIOJICHIE KOTOPOW SIBIISIETCS OCHOB-
HBIM KOMITOHCHTOM B 00€CTIICUeHNH 3aKOHHOCTH.

OO000IIMB yKa3bIBACMbIC B TCOPUU MpaBa KPUTCPUH BBIICICHUS BUJIOB Ipa-
BOTBOPYECTBA, aBTOP MOAPA3IEIISICT IPABOTBOPUYECKYIO EATEIHPHOCTh HAa BUBI TI0
JIBYM Ba)KHEUIIIMM OCHOBAHUSM: 0 CYOBEKTaM MPAaBOTBOPUYECTBA U 10 FOPUIHUE-
CKOH cHJIe U37]aBaeMbIX CYOBEKTaMH HOPMATHBHBIX ITPABOBBIX AKTOB.

[To mepBOMYy OCHOBaHHIO, B 3aBHCHUMOCTH OT CyOBEKTa IPaBOTBOPUYESCTBA,
MOJKHO BBIJICJIUTH TP BHJIA TIPABOTBOPYECTBA:

1) npasomeopuecmso YNOIHOMOUEHHBIX 20CYOAPCMBEHHBIX OpP2AHO8 - IS
JIAHHOTO BHAa MPABOTBOPYECTBA XapaKTEPHbI Takue (OPMbI MPABOTBOPUECTBA KaK
NPUHITAE HOPMATHBHBIX ITPABOBBIX aKTOB, 3aKJIFOYCHUE IOTOBOPOB U COTJIAIIICHHUM;

2) HenocpedcmeeHHoe NpagomMEoOPUECcmseo Hapood - TaHHOMY BHIy MIPHCYIIA
CIMHCTBCHHAs: (hopMa MPABOTBOPYECTBA - TMPUHATHE HOPMATHBHOTO MPABOBOIO
aKTa Ha pedepeHayme;

3) cankyuonuposanHoe He2oCyOapcmeeHHoe npasomeopuecmaso, T.e. Jeie-
T'MPOBAHHOE TOCYJIAPCTBOM H3[IaHHE HOPM JPYTMMH CyOBEKTaMH MPaBOTBOPYECT-

Ba, IIPHU KOTOPOM HPOLCCC X CO3JaHUs IMPOXOAUT BHC IOCYAaPCTBCHHBIX OPTaHOB.
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K mocnennemy Buay NpaBOTBOPYECTBA OTHOCHUTCS IPABOTBOPYECTBO OPTraHOB Me-
CTHOTO CaMOYIPAaBJICHHUS, JIOKAJIbHOE MPAaBOTBOPUYECTBO (MPABOTBOPYECTBO MpPE/I-
NPUATUHI, YIPEXKICHUN U OpraHU3aIuii), MPaBOTBOPUYECTBO OOIIECTBEHHBIX Opra-
HU3aIuii (Hanpumep, mpodcoro3oB). /s maHHOTO BUAA MPaBOTBOPYECTBA Xapak-
TEepHBI Takue (HOpMbI MPABOTBOPUECTBA KaK MPHUHATHE HOPMATUBHBIX MPABOBBIX
aKTOB, 3aKJIFOYEHUE JOTOBOPOB U COTJIAILICHUM.

[IpaBOTBOPYECTBO YIIOJIHOMOYEHHBIX TOCYAAPCTBEHHBIX OPTaHOB, YUYNUTHIBAS
dbenepaTuBHOE YCTPOMCTBO POCCUUCKOTO rOCYJapCTBa, MOXKHO MOAPA3ACIUTh Ha
nBe OOJNbIIME TPYIIBI: MPaBOTBOPYECTBO, OCYUIECTBIAEMOE Ha (eaepaabHOM
YpOBHE U MIPaBOTBOPUYECTBO CyOBheKkTOB Poccuiickoit deneparym.

[lo ropuanyeckoi Cuile U31aBa€MbIX rOCYAapCTBOM HOPMAaTUBHO-ITPABOBBIX
aKTOB (0 MX 3HAYMMOCTH) MPABOTBOPYECTBO MOAPA3ACISAETCS HA 3AKOHOMBOPYE-
CMB0 U N003aKoHHOe npasomeopiecmeo. B 0CHOBe AeleHus MPaBOTBOPUYECTBA HA
3aKOHOTBOPYECTBO M ITOA3AKOHHOE IIPABOTBOPYECTBO JIEKUT IOPUIAMYECKAS CHUIIA
HOPMAaTUBHBIX IIPABOBBIX AaKTOB. /[eJIeHHe MpaBOTBOPUYECTBA IO JAHHOMY OCHOBa-
HUIO HEOOXOJIMMO JJIsi BCECTOPOHHETO HCCIENOBAHMS pe3yJibTaTa MpaBOTBOpYE-
CKOW JIeSTENbHOCTH, aHAIM3a ACHUCTBYIOIIMX HOPMATUBHBIX IIPAaBOBBIX AKTOB, IO-
CTPOCHUSI MEPAPXHUU HOPMATUBHBIX aKTOB. CoJepiKaHHE MOA3aKOHHOTO MpPaBO-
TBOPYECTBA COCTABIAET NPUHATHE MOA3aKOHHBIX HOPMATUBHBIX IIPABOBBIX aKTOB.

Hepapxusi HOPMAaTUBHO-TIPABOBBIX AKTOB I10 CHJIE FOPUIANYECKOrO COAEP-
YKaHUs NpeJHa3HaueHa JJis BBISBJICHUS COrJIaCOBAaHHOCTH 3aKOHOB M IOJ3aKOH-
HBIX aKTOB MeXay co0oil. [log3akoHHBIH HOPMAaTUBHO-TIPABOBOM aKT U3JAETCS B
CTPOrOM COOTBETCTBHM C COAEPKAHUEM 3aKOHA U HE MOXKET €My HpPOTUBOpE-
yuTh. K nOA3aKOHHBIM HOPMATHBHO-NIPABOBBIM aKTaM OTHOCSIT NPUKa3bl MUHU-
CTEpPCTB, PYKOBOJMUTENEH BEAOMCTB, PEIIECHNS] MECTHBIX OPTaHOB BJIACTH, PACIIO-
PSKEHUS T1aB aJIMUHUCTpauuil U T.4. [[puHIMI nepapxuu akToOB MPOSBISETCS U
CpelN MOA3aKOHHBIX AaKTOB B CYIIECTBYIOUIEH COTJIACOBAHHOCTH, CONMOJYMHEH-
HOCTH MEXIy COOOH.

[Ipu Bcex AOCTOMHCTBAX MOA3AKOHHOTO MPABOTBOpYECTBA (Ero OMepaTHB-

HOCTH, THOKOCTH, MEHbIIeH (POopMarTn30BaHHOCTH Ipoliecca, Oojee TriyOoKon



22

KOMITETCHIINM €€ CYOBEKTOB I PETYIMPOBAHUS TUHAMHYHBIX OOIIECTBEHHBIX
OTHOILICHHW) OHO UMEET M HEeJOCTaTKU. K MX YHCIy MOXXHO OTHECTH KOJHUYECT-
BEHHYIO TPOMO3JIKOCTh aKTOB, MEHBIIIYIO IOPUIUYECKYIO TPO3PAYHOCTH U MPOLIEC-
CyaJIbHYIO YHCTOTY, COMHHUTEIIBHOCTh B MCTUHHBIX MOTHBAIMIX CYOBEKTa IMOJ3a-
KOHHOM JIeATENbHOCTH. Y BEJIMYMBAIOIIEECS YUCIIO OPIaHOB UCIIOJIHUTEILHOMN BIIa-
CTH, OCYLIECTBIISIIOIIMX MPABONPUMEHUTEIBbHYIO U IPABOTBOPYECKYIO [EATEINb-
HOCTh, HABOJUT HA MBICIb O HEOOXOAMMOCTH PACIIUPEHUS 3aKOHOJATEIHLHOM JIe-
TaJdU3allid TOJ3aKOHHOW JESITEeNIbHOCTH, JMOO K CYXKEeHHUIO (YHKIIMOHAJIBHBIX
MOJTHOMOYHUM MO MPUHSATUIO HOPMATUBHOTO akTa. JKeraeMoe orpaHUYEeHUE KOMIIe-
TEHUUU O0YCIOBJIEHO OCOOECHHOCTSIMU JAHHOTO BHJIa MPABOTBOPYECTBA, BO3MOXK-
HBIMHM 3JIOYNOTPEOJEHUAMH Ha MECTaxX, YacTbIMHU PA3HOINIACUSIMU BO MHEHHSIX
CyOBEKTOB 3aKOHOTBOPUYECTBA U IMO3aKOHHOTO MpaBoTBOpUecTBa. [Ipuuem cyxe-
HUE TOJIHOMOYUN CyObeKTa MPaBOTBOPUECTBA, BEPOSTHO, MOJOKUTEIHHO CKaXKeT-
Cs Ha KAaYeCTBE HOPMATUBHOTO aKTa.

B napacpage smopom «llpasonpumenumenvnas oesamenbHOCmb. onepa-
MUGHO-UCNOIHUMEIbHAA U NPAGOOXPAHUMENbHAA» PACCMATPUBAIOTCS OCHOB-
HbIE TPU3HAKU U BUJIbI IPABONPUMEHUTEIBHOMN AESTEILHOCTH.

B oredecTBeHHOI Hayke OTCYTCTBYET €IMHAsl TOUYKA 3PEHUS O MOBOAY OII-
peneneHus Kak MpaBONPUMEHUTEIBHON JEATEbHOCTH, TaK U MPABOOXPAHUTEIb-
HOU paesTenpbHOCTH. O0O00IIAsT TO3UIMK PA3IMYHBIX aBTOPOB, MOXXHO OTMETHUTH,
4YTO OOJIBIIMHCTBO YYEHBIX MOJl MPUMEHEHUEM IpaBa MOHUMAIOT BIIACTHYIO Opra-
HU3AIMOHHO-PACTIOPSIIUTENBHYIO IEITEIbHOCTh KOMIETEHTHBIX TOCY/1apCTBEHHBIX
OpTraHOB U JIMLI, HAITPABJICHHYIO Ha pa3pelleHne I0PUIUIECKOro Jea.

B Teopuu npasa BeIAENAIOT ABE (POPMBI IPABONPUMEHUTENBHOMN €S TEIBHO-
CTH': OnepamusHO-UCHOIHUMENbHYIO, T.€. OPTaHH3AIMIO BHITOTHEHHS MPEHCa-

HUI TPABOBBIX HOPM TOCYAApCTBCHHBIMH OpraHamu (IOJDKHOCTHBIMU JIUIIAMU) B

Y Cwm.: Baiimun M. O ¢dopmax ocymiecTBiIeHHs] QYHKIUI CONMATMCTUIECKOTO rocynapcrsa //
Vuensie 3amucku CHOU um. JI.U. Kypckoro, Bem. 18. Capatos, 1969.C. 264-265;/ pucopves
@.A., Yepracoe A.J]. llpumeHenune npasa kak ocobas ¢popma ero peanmusamuu // Teopust rocy-
napcTBa u npaea. Kypc neknwmii. Msn. 2, mepepad. u gomoad. / Iox pex. H.M. Mary3oBa u
A.B. Manbko. M., 2002.C. 455u np.
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YCTaHOBJICHHOM IMPOLIECCYaIbHOM TOpPSAKE C COOJIOACHHEM OIpEeeICHHON B
HOPMAaTHUBHOM aKTe MPOIEAYPHI, IyTeM CO3[aHUs, N3MEHEHUS WIH MPEKPaIICHUs
MIPABOOTHOIICHH; TO3UTHBHOE PETYJIMPOBAaHUE C TOMOINBIO WHAMBHIYAIbHBIX
aKTOB; U NPABOOXpaHUmMeNbHYI0, KOTOpas 0XBAaThIBAET OXpaHy HOPM IpaBa, OT Ka-
KUX OBl TO HU OBLJIO HAPYIIIEHUH, TPUMEHEHUE MEP TOCYJaPCTBEHHOTO MPUHYX/IE-
HUS K MPABOHAPYIIUTENSAM, 00eCIieYeHnEe UCTIOJIHCHNSI Ha3HAYCHHBIX MEP HaKa3a-
HUS, @ TAK)KE TIPUHITHE MEP T10 NPEIYIPEKISHUIO HAPYIICHUHN B OyAyIIEM.

O0606muB Hanbosee XapakTepHbIE TPU3HAKK U OINPEICTICHHs TPaBOOXPaHH-
TEJTHHOW NEATEHOCTH, a TAKKe MCXOMAS W3 CHENU(UKU TUCCEPTAIMOHHOTO HC-
CJIETIOBaHMS, aBTOpP JAET OMpEACIICHUE MPABOOXPAHUMENbHOU OeAmeabHOCHmU
KaK npasosoi opmuvl pearusayuu QYHKYU 20Cy0apcmed, oCyujecmensemou
VHOTHOMOYEHHbIMU 20CY0aPCMEEHHbIMU OP2AHAMU, NO OXPAHEe KOHCMUMYYUOHHO-
20 cmpost P®, npas u c60600 uenosexa u epaxcoanuna, ecex opm coocmeeHHo-
cmu U 00WecmeeHH020 NOpaOKa OMm NPECmyNHbIX NOCA2AMENbCME U UHLIX NPABO-
HapyweHuil, a makxice npeoynpescoenuro (npoguiaxmuxe) npecmynienuti u npa-
BOHAPYULEHUTI NPUCYIYUMU 20CYOAPCMBEHHbIM Op2aHaAM cnocobamu, gopmamu u
mMemooamu, a0eK8AmHbIMU YelaM U 3a0a4am NpasooXpanumensHol 0esamenbHo-
CMU C UCNONB308AHUEM COOMBEMCMBYIOWUX OPUOULECKUX MeD B8030eUCmBUsl 8
OMHOWEHUY Hapyuumeneu 6 cmpo2omM COOMBEEmCcmeul ¢ 3aKOHOM U Npedycmom-
PEHHBIMU UM NPOYedyPaAMU.

B kauecTBe OCHOBHBIX MPHU3HAKOB, OTIMYAIOIINX MPABOIPUMEHHUTEIHHYIO
NEeATEeTLHOCTh OT JPYTHX BHJIOB FOPHIWYECKOW JEATEITLHOCTH aBTOP BBIJCISET
CIIeyIoNIre Mpu3Haku: 1) ocyliecTBIeHNne MPaBONPUMEHUTEIILHON ACSITEIbHOCTH
B COOTBETCTBUH C OINPECICHHBIMUA NPABOBBIMU MPUHIMITAMH; 2) OCYIICCTBICHHE
IPaBOTPUMEHHUTEIILHON NIEATEILHOCTH TOJIBKO YTIOJHOMOYEHHBIMU HAa TO KOMIIE-
TEHTHBIMH OpPraHaMH M JTOJKHOCTHBIMH JIMIIAaMH; 3) NPaBONPUMCHHUTEIIbHAS JIes-
TEJTHLHOCTh BBICTYMACT KAaK OPTAaHHU3YIOIIas TOCYJapCTBEHHO-BJIACTHAS JCATEIb-
HOCTh CIEIMAJIBbHO YMOJTHOMOUYEHHBIX CYOBEKTOB, SBISISICH MPU STOM OJHHUM U3
BOXHEUIIIMX BUJOB IOPUIMYECKON JEATENbHOCTH; 4) MpUMEHEHHUE MpaBa BCeria

OCYIIECTBIISICTCS B (pOpME MPABOBBIX OTHOIICHUI; 5) MpaBONPUMEHUTEIIbHAS JICsI-
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TENBHOCTh OCYUIECTBIIACTCA C COOJIOJACHHEM OIPENEICHHON MpOLEayphl WU
CTpOroi mpoleccyanbHOH (OpPMbI C MNPUMEHEHHEM CIEUU(PUUECKUX METOJIOB,;
6) mpaBONPUMEHUTENbHASL IEATSIBHOCTh COMPOBOXKIACTCS M 3aBEPIUIACTCS BhIHE-
CEHHEM COOTBETCTBYIOLIErO BJIACTHOIO PACHOPSAUTEIBHOTO aKTa - aKTa IIPUMEHe-
HUs TIpaBa, HAIPaBICHHOIO HA pEIIEHHWE KOHKPETHOIO OPUAMYECKOTO JIEeia,
7) IpaBONIPUMEHHUTENbHASL  JACITEIBHOCTh TPEACTABISIET CO00M KOMILJICKCHYIO
dbopMy peanuzanuu PUINIECKUX TPEITUCAHHH, TOCKOJIbKY, IPUMEHSS TPABOBOM
aKT, IPaBONPUMEHUTEIbHBIA OpraH OJHOBPEMEHHO HCIOJHIET TPEOOBAaHUS IOpU-
JTMYECKUX HOPM, HCIIONIB3YET U COOJII0IaeT YCTAHOBJICHHBIC HMU 3ampeThl; 8) mpa-
BOIPUMEHUTENbHAS JEATEIBHOCTh 00J1aaeT MOBBIIIEHHONW COLMAIBHOW 3HAYUMO-
CTBIO IO CPAaBHEHHUIO C IPYTMMH BHJAMHU JEATEIBHOCTH 110 pPEan3alyy IPaBOBbIX
HOpM, Tak Kak LEJbI0 MPUMEHEHHs IpaBa SBISETCS YAOBIECTBOPEHUE MOTPEOHO-
CTEH U NHTEPECOB BCEro oOLIeCTBa.

CouumanpHas 3HAYMMOCTb MPAaBONPUMEHUTEIBHON AESTENBHOCTU MPOSBIIS-
eTCsl B €€ HAIpPaBJIEHHOCTU Ha 3aIIUTy U COOJIIOJIEHUE MPaB yYaCTHUKOB OOIIECT-
BEHHBIX OTHOLIEHUH, Ha pealn3alio UX CyObEKTUBHBIX IIPaB B KOHKPETHBIX JKU3-
HEHHBIX YCIJIOBHSIX.

O000111asi BBIILIECKA3aHHOE MOYKHO CJEJIaTh BBIBOJ, UYTO HPAGONPUMEHU-
MenbHAsl 0esAmMeNbHOCIb OP2aHO8 20CYOAPCMBEHHOU 61ACMU A61eMmCsl OCHOBAH-
HOU HA HOPMAX Npasea U HaNpaeIeHHOU Ha UX NPemeopeHue 6 JdCU3Hb, 20CY0apCn-
8EHHO-BIACMHOU 0eSIMENbHOCTbIO NHOTHOMOYHBIX OP2AHO8 U OOJIHCHOCHHbBIX TUY, 8
Pamkax npeoycCMOmpeHHvIX 3aKOHOM HPOYeoyp, NO GbIHECEHUI0 UHOUBUOYATbHBIX
NpagosvbiX aKmMo8, HAOENAIOUWUX YUACTHUKOS O00OWeCME8EeHHbIX OMHOWEHUL KOH-
KpemHuiMu cyovekmusHbiMu npasamu u (i) 06s3auHOCmAMU.

He nonnexxut coMHEHHIO TOT (PaKT, YTO MPaBONPUMEHUTENbHAs ACSITelNb-
HOCTb T'OCYJapCTBEHHBIX OPraHOB SIBJIIETCS. HEOOXOIMMOM M HE3aMEHHUMOM aJis
(GyHKIIMOHUPOBaHMS OOIIeCTBa U rocynapcTsa. B coBpemennslit nepuoj B Poccun
IPOUCXOANT MEePECTpoiika UMEIIUXCsl 1 (OPMUPOBAHUE HOBBIX CTPYKTYp TOCY-
JApCTBEHHOM BiacTu, ucxoas u3 o0o3HaueHHbIX B Konctutyuuu PO npuoputeros

NIOCTPOCHHSI COIMAIBHOTO, JIEMOKPATHYECKOTO MPABOBOTO TOCYAAapCcTBa, obecre-
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YEeHUsI, COOJIIOICHHSI U 3aIlUTHI TIpaB U CBOOOJ 4enoBeka W rpaxnanuHa. Ot 3¢-
(EKTUBHOCTH TMPaBONPUMEHUTEIBHON JESITENIbHOCTU TOCY/IapCTBEHHBIX OpPTraHOB
BO MHOTOM 3aBUCHUT CTENEHb JOCTUXKEHHUS MOCTABIEHHBIX FOCYJapCTBOM IieJiel U
CBSI3aHHBIX C HUMU 3a/1a4 ¥ (yHKIIUN TOCYAapCTBa.

OcHOBHBIE MOJI0KEHHUS JUCCEPTANMHU COJIEPKATCS B CIEAYIOIUX MyOJu-
KalUsX JUCCEPTAHTa B OJTHOM U3 BEIYIIUX PELIEH3UPYEMbIX HAYUHBIX KYpPHAJIOB,
pekomenaoBaHHbIXx BAK:
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