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OBIIAA XAPAKTEPUCTUKA PABOTbBI

AKTyaJIbHOCTH TeMbl HccjenoBanus. IIpucoenunenue Pocculickoit
®enepanuu B 1996roay k YcraBy Cosera EBporbl u B 1998rony — k Konseniuun
O 3alllMTe TMpaB YeJOBEKA M OCHOBHBIX €ro CB0OOOJ KOpPEHHBIM 00pa3oM
aKTyaJIM3UPOBAJIO 3a]lauy NMPUBEJICHUS MPABOBOM cucTeMbl Poccuu B COOTBETCTBUE
¢ ycraHoBlieHHbIMU cTannaptamu Coseta EBpornibl. B 3T0i1 cBsizu Poccust B3siia Ha
ce0si 0053aTeNIbCTBO O MOATAMHOM COKPAIIEHUH MPUMEHEHUS CMEpPTHOM Ka3HHU.
OpHuM W3 BaXHEHIIMX NIaroB B YKa3aHHOM HAMPABIICHUU SIBIISCTCS MPUHSITHE
Jexnapanuu npaB u cBoOO YEIOBEKa U MPAKJAHWHA, B KOTOPOW MPOBO3TIIAIIEHO
CTpPEMJICHHE HaIIero rocyJapcTBa K MOJHOW OTMEHE CMepTHOM ka3Hu. Bmecte ¢
TE€M BOIPOCHI OOPHOBI C MPECTYMHOCTHIO M, B YAaCTHOCTHU, C OCO00 TSKKUMH €€
NPOSIBJICHUSIMU, HACTOSATEIbHO JUKTYIOT HEOOXOAMMOCTh TNPUMEHEHHUs K
BUHOBHBIM CaMbIX CTPOTHX, a TIOpPOH U PATUKAIBHBIX MEp YrOJOBHOTO
BO3JICHCTBHSI, B KaUeCTBE KOTOPHIX MOXKHO paccMaTpuBaTh M HaKa3aHUE B BHIIC
MOKU3HEHHOTO JIMILIEHUS CBOOOIBI.

AKTYyaqbHOCTB MPOOJIEMBI BO MHOTOM OIPEAEIIAECTCS TEM 0OCTOSITEIECTBOM,
4YTO B HACTOSIIEE BpEMs B HAYYHOH JUTEpaType HET €IUHCTBA B TOJKOBAaHUU
dbopMbl M coAepKaHUA HUCCIEeNyeMOro BUAa Haka3zaHus. Ha 3akoHomaTtenbHOM
YPOBHE OTCYTCTBYET UYETKOE TOHSTHE TMOXKW3HEHHOTO JHMIICHUS CBOOOIBI. DTO
OOBSCHSIETCS TPEXIE BCEro €ro o0co0oW CIOXKHOW MPUPOJOM, 4YTO U
PENoIPEaeIeT HEOOXOAMMOCTh OOCTOSITEILHOTO HAYIHOT'O UCCIIEAOBAHMUS.

Ho BBemenuss B geiicteue YK P® 1996 roma BBuay OTCYTCTBHS
MOKU3HEHHOTO JIMIIEHUs] CBOOOJABI B CUCTEME HaKa3aHWW MPaKTHKAa Ha3HAYEHUs
€ro CcyJaMud OTCYTCTBOBaja. JlelcTBylolee yYrojloBHOE 3aKOHOMATEIbCTBO,
3aKperuisisi MOKU3HEHHOE JIMIIEHHWE CBOOOJbI B KaueCcTBE OJHOTO M3 BHJIOB
HaKa3aHWW, HE PpaCKpPhIBA€T €ro MpPaBOBOM CYIIHOCTH, YTO BBI3BIBACT
OTIpEICTICHHBIE CIIO)KHOCTH B YTOJOBHOM TIpaBONPUMEHEHMH. B 3TOW CBs3u
JIOCTATOYHO HArJIHO OMNPENENSIoTCS NpOoOJeMbl, CBSI3aHHBIE C XapaKTepoM U
o0beMaMH YTOJIOBHO-TIPABOBOM KBaTU(UKAIMKM TPECTYIUICHHN W Ha3HAYCHUS

CIIpaBCAJIMBOTO U 00OCHOBAHHOI'O HAaKa3aHMS.



B yronoBHO-mpaBOBOIl TEOpHUM 3HAYMMBIM  SBISETCA BONpoc 00
ONPENEIICHUN Kpyra IEsHUM, 3a COBEpPLICHHE KOTOPBIX B KA4YE€CTBE HAKA3aHUSA
MOXET OBITh HA3HAYEHO TMOXKM3HEHHOE JIMIIEHHE CBOOOJABI, a TaKKe
000CHOBaHHOCTb €0 Ha3HAYEHUS ¥ IPUMEHEHHS.

AHanu3 cyneOHOM MpakTUKU CBHUIETENBCTBYET O TOM, YTO OTHEIbHBIE
aCHeKTbl MPUMEHEHHUS CyJlaMH TOXXKU3HEHHOTO JIMIIEHUS CBOOOIBI BBI3BIBAIOT
TPYIHOCTH, KOTOPBIE, 10 MHEHUIO COTPYIHHUKOB IIPABOOXPAHUTENBHBIX OPraHOB,
3a4acTylO0 CBSI3aHbl C ONpENENCHUEM CYJOM HEOOXOAMMOW CTEeNEeHU H30JSLUU
BUHOBHOTO B Ka)JIOM KOHKPETHOM CJIy4ac.

JlelicTByIoniee yrojaoBHOE 3aKOHOAATENBCTBO B 3HAYUTEIBHOW MeEpe
YCOBEPUIEHCTBOBAJIO OCHOBHBIE MOJIOKEHNS NHCTUTYTA Ha3HAYEHUs HaKa3aHus. B
YaCTHOCTH,  BIIEPBBIE  3aKpeIUIEHAa  HOPMA, COIJIaCHO  KOTOpOM  Cyay
NpeanuchiBaeTcss u30uparh Oojiee CTpOrMid BHMJ HAKa3aHUs M3  4YHCIA
NPEAYCMOTPEHHBIX CaHKIMEH COOTBETCTBYMOIIEH cTaTthu OcobenHoM vactu YK
TOJILKO B TOM CIIy4yae, €clii MEeHee CTPOroe HakazaHHe He CIOCOOHO 00ecrevHTh
JOCTUKEHHUE YCTAHOBJIICHHBIX 3aKOHOM IL€J€H  HakazaHus. YKa3aHHOMY
OpEeINUCaHNI0 HEOOXOIMMO CJelOoBaTh W MpU Ha3HAUYEHUU TaKOro BHUIA
yTrOJIOBHOTO HaKa3aHWs, KaK MOKW3HEHHOE JIMIIEHUE CBOOOJbI. DTO MOJOKEHUE
3aKOHA TMPEJCTABISIETCS MPUHLIMUIUAIBHO BAXKHBIM B CBSI3M C TEM, 4YTO B
JIEVCTBYIOIIEM YronoBHOM KOJEKCe P® B CaHKIUAX cTareu,
peayCcMaTPUBAKOIINX JAHHBIN BU/]I HaKa3aHus, aNbTEPHATUBHO
IpelyCcMaTpUBAETCs W JIMIIEHHWE CBOOOABI Ha ompeneneHHbll cpok. [lomumo
IpodYero, A0 HACTOALIETO BPEMEHHU OCTAeTCsl aKTyalbHOW MpobiieMa Ha3HAuYeHUs
MOKU3HEHHOTO JIMIIEeHHUsS] CBOOOABI U MPU HA3HAYCHUM HAKA3aHHSI B YCIIOBUSX
MHOXECTBEHHOCTH IIPECTYIUICHUM.

Tonpko mpuU YCIOBUM pa3pelIeHUs] BBINIEYKA3aHHBIX MPOOJIEM MOMXKHO
paccMaTpuBaTh HaKa3aHWE B BUJIE MOKU3HEHHOTO JIMIIEHUS! CBOOO/IbI B KaueCTBE
MO3UTHUBHOTO YTOJIOBHO-TIPABOBOTO CPEACTBA, B KOTOPOM HYXAAETCs OOILIECTBO U

rocyAapcTBO.



Hccnenopanne  IOPUAMYECKOM  OPUPOABI U COLMAIBHO-IIPABOBOIO
HAa3HAUCHUS, a TaKKe BCECTOPOHHSAS OIeHKa 3(PGEKTUBHOCTH TPUMEHEHUS
MOKU3HEHHOTO JIUILIEHUs CBOOOJIBI TPeOYIOT Oosiee MPUCTATBHOTO BHUMAaHUS K
JAHHBIM TIPOOJIEMaM B POCCUIMCKON HayKe YTOJIOBHOTO MPaBa U CBUICTEIHLCTBYET O
3HAYUTEIBHOM aKTYaJbHOCTU TEMbI JUCCEPTALIMOHHOTO UCCIEA0BAHUA.

Crenenp  pa3pa0oTaHHOCTH TeMbl  HcciaenoBanus. [IpoOnemsl
VCTIOJTHCHHUSI JUTUTEIIHHBIX CPOKOB JIMIIICHUS CBOOOBI OBUIA MPEAMETOM HAYYHBIX
HCCJIEIOBAaHUM KPYITHEHIINX YYEHBIX nopeBoiatonnoHHorn Poccun: M.H. I'epHera,
. Hpuns, C.B. Iloznsimesa, H.J[. Cepruesckoro, H.C. Taranmesa, WN.A.
@ONHHUIIKOTO W JIp. B COBETCKMH M NOCTCOBETCKUM NEPUOABI 3TH BOMPOCHI
paccmaTtpuBanuch B paborax B.M. AxucumkoBa, O.A. AwntonoBa, HO.M.
Anrtonsia, M.I'. JletkoBa, A.Il. JlerkoBa, A.A. Xwxkunenko, A.M. 3yOoxoBoii,
H.®. Kysuenonoi, C.M. Ky3pmuna, B.H. Jlarkuna, M.II. MenenteeBa, b.3.
Mamukosa, ['.JI. MunakoBa, A.C. Muxmunua, O.Il. IlomocenoBa, II.I.
[Tonomapena, M.C. Pribaka, B.I. CenuBepcroBa, B.A. YTkuna, H.b. Xytopckoii,
N.B. IlImapoBa u pap. Ha3BanHble aBTOpbI BHECIM 3HAYMTEJBHBIM BKJIAL B
pa3pabO0TKy TEOPETHUECKUX W MPAKTUYECKHX ACMEKTOB HAKa3aHWUS W €0 BHUJOB.
Wx pexoMeHanuy ObUIH YYTEHBI MPU MOJATOTOBKE YTOJIOBHOTO 3aKOHOIaTEIhCTBA
Poccumn.

OTtaenpHBIC aCMEKTHl TOKU3HEHHOTO JIUIIEHUS CBOOOBI MCCIIEIOBAIKCH B
kanauaarckux auccepramusax B.H. Anapeesoit, O.A. Antonosa, B.I. bapaHoga,
A.IL. Jetkona, O.B. 3axapuxuHoil u psiia Ipyrux aBTOPOB.

OcHoBHas 4acTh 0003HAYEHHBIX MCCIEAOBAHUN MPOBOIMIIACH IO BHECCHUS
cymiecTBeHHbIX u3MeHeHu B YK P® ¢denepanbupiMu 3akoHamMu OT 8 aekalps
2003 roga Ne 16203 «O BHECEHHHM W3MEHEHWH W JIOMOJHEHHA B YTOJIOBHBIN
koqekc Poccuiickoit deneparun», ot 21 urons 2004rona Ne 74-D3 «O BHeceHUHU
n3MeHeHuit B ctatbu 571 205 VYronoBHoro kojaekca Poccuiickoit denepanum».

Otmeyasi OGECCIOPHYIO IIEHHOCTh MPOBEJACHHBIX WCCIEAOBAHUM, MOJaraeMm,

YTO YrOJIOBHO-TIPaBOBasi JOKTPUHA HE UMeeT CHOPMYIMPOBAHHOW KOHLEMIIUU



MOXKU3HEHHOTO  JWIIeHuss  cBoOoabl.  M3mokeHHoe W OOOCHOBBIBAET
HEO0OXOMMOCTh UCCIIEAOBAHUS 3aIBICHHON MTPOOJIEMBI.

Heanb auccepTallMOHHOTO MCCIENIOBAHUA COCTOUT B pa3pabOTKe TEOpHUH
HaKa3aHWs B BUJE TMOXU3HCHHOTO JIMIIIEHUS CBOOOJBI KAaK OCHOBBI IS
COBEpPUICHCTBOBAaHUSA  YIOJOBHOIO  3aKOHOJATENbCTBA M NPAKTUKU  €rO
npuMeHeHus. JlocTikeHue yKa3aHHOW 1equ O0OeCleYMBaeTCs PpelIeHUEM
CIEAYIONINX 3a/1a4:

- UCTOpUYECKOE 00OCHOBaHUE MOKU3HEHHOTO JIMILIEHUsI CBOOOABI KaK BHIA
YTOJIOBHOTO HaKa3aHUs;

- BBISIBJICHUE TIPABOBOM CYIIHOCTHU TMOXU3HEHHOTO JIUIICHHS] CBOOOMBI M €ro
BIIMSIHUS HA JOCTUKEHUE LIeJIe HaKa3aHus;

- OTIpeJIENICHHE TTOHATHS TMOKXKU3HEHHOTO JIMIIICHUSI CBOOOII B COOTBETCTBUH
C JEHCTBYIOIIUM 3aKOHOAATEIBCTBOM;

- (OopMHUpPOBaHHUE YTOJOBHO-TIPABOBOM, COLMAIBbHO-AEMOrpaduyecKol u
MICUXOJIOTO-MIEAATOTUYECKON  XAPAKTEPUCTUK OCYXKACHHBIX K MOKHU3HEHHOMY
JIUIIEHUIO CBOOO/IBI;

- muddepeHnuanus CTENEHN TOCTIKEHHSI 1€l HaKa3aHWs B OTHOIICHHUU
OCYXJEHHBIX K TIOXKM3HEHHOMY JIMIIEHWIO CBOOOABI M  YPOBHSL  €rO
3¢ PeKTUBHOCTH;

- BBIpaOOTKa TPEIIOKEHUN T10 COBEPIIICHCTBOBAHMIO HOPM YTOJIOBHOTO U
YTOJIOBHO-UCTIOJIHUTENIBHOTO 3aKOHOIaTENILCTBA.

O0beKkTOM HCCIeI0BAHMSA SIBJISIETCS HaKa3aHUE B BHUJAE MOKU3HEHHOIO
JUIICHHS CBOOOIBI, KPUTEPUH €T0 HA3HAYCHUSI.

IIpeameTom HCCIeI0OBAHUSI SIBISIIOTCS HOPMAaTHUBHO-IIPABOBBIE  AKThI
JIOPEBOJIIOLIUOHHOTO, COBETCKOTO M COBPEMEHHOI'O IEPUOJOB  YTrOJIOBHOTO
3aKoHoOJaTenscTBa Poccum u psiga 3apyOekHBIX TOCYAApCTB, MOCTAHOBJICHUS
[Inenyma BepxoBHoro Cyma P®, mHayynsie pa3paboTku 1O  TeMe
JIMCCEPTAlIMOHHOTO  HCCIIEJIOBaHMs,  CcyleOHas  NpakTHKa,  pe3yJIbTaThl

COITMOJIOTUYECKUX MCCIICIOBAHUM, IPOBEACHHBIX aBTOPOM, JaHHbIE OPHUIIHATIBLHON



cratuctukun BepxoBHoro Cyma P® u ®enepanpHoil ciyXObl HCIIONHEHUS
HakaszaHuii PO.

MeToa0/1I0rM4eCKO  OCHOBOM  JTHUCCEPTALMOHHOIO  MCCJIEI0BAHUSA
BBICTYMAIOT cucTeMa (GWIOCOPCKUX 3HAHUHM, ONpPENeNsIonmas OCHOBHBIC
TpeOOBaHUS K HAy4YHbIM KOHIICMIMAM, AHAIEKTUYECKUH METOJA TO3HAHUS,
o0OecreurBaONIMi  Hay4yHbI MOAXOJ K M3YyYEHHUIO SBJIEHUH U MPOILIECCOB
0OIIIEeCTBEHHON >KM3HU, PACCMATPUBAIONINI WX BO B3aMMOCBSI3U W TIOCTOSHHOM
pa3BUTHH.

B memsx obOecnedeHWss OCTOBEPHOCTH U TEOPETUKO-TIPAKTUUECKOMN
000CHOBAaHHOCTH JTUCCEPTAITMOHHOTO HCCIEAOBAHUS aBTOPOM HCIOJIH30BAJINCH
oOrnieHayyHble (MaTepUaIMCTUYECKas TUAJICKTUKA, aHAJIU3, CUHTE3, CUCTEMHBIN U
CTPYKTYpHBIC TIOIXOABI W JIp.) W YacTHO-Hay4yHbIe ((hopMabHO-FOPUIUICCKHIA,
HUCTOPUKO-TIPABOBOM, CPABHUTEIBbHO-UCTOPUYECKHM, CPaBHUTEIBHO-IIPABOBOM,
JIOTMKO-CEMAaHTUYECKUH, MPABOBOTO MOJICIUPOBAHMS, CTATUCTUYECKUH M Jp.)
UCCIIEIOBATENbCKUE METO/IbI.

Teoperuyeckoil 0CHOBOM MCCIEIOBAHUA SIBISIIOTCA TPYbl OT€UYECTBEHHBIX
U 3apyOeXHBIX Y4YeHBIX B obmactu ¢umocodpuu, takux kak: A. baysp, I'.B.O.
['erens, A.A. I'yceitnos, X.P. Kectnun, I[1.11. Hoeropoaues, T.W. Oitzepman u ap.;
o0mieit Teopuu npaa M yrojoBHoro mnpaa: Y. bekkapua, .M. bpaitnun, H.A.
benses, KO.M. beitko, FO.B. Tomuk, M.M. T'openuk, C.M. dementnen, B.K.
Hyronos, A.9. XKanuuckuii, C.B. XKunsuos, M.I1. XKypasnes, 11.3. 3BeuapoBCckuii,
A.N. 3y6kos, B.1. 3yokoBa, A.H. Urnatos, H.I'. Kagaukxos, N.1. Kapnern, W.51.
Kozauenko, B.C. Komuccapos, 10.A. Kpacukos, I'.A. Kpurep, H.M. Kpomnaues,
B.H. Kyapssues, B.B. Manbues, A.1. Mapues, A.C. Muxiun, A.B. Haymos, I'.I1.
Hogocenos, 1.C. Hoii, A.A. IIuontkosckuii, B.C. IIpoxopos, JI.A. IIpoxopos,
b.T. Pazrunpaues, O.B. Crapkos, M.C. Crporosuu, M./I. [lapropoackuii, 1.B.
[IImapos u ap.

HopMmaTuBHO-IpaBOBYI 0a3y MCCJIeIOBAHUS COCTABJAIOT KOHCTUTYLIHS

Poccuiickonn  @enepaunu, MEKIYHAPOAHO-TIPABOBBIE AKThl UM JIOTOBOPBI



Poccuiickonn @enepannn, IEHCTBYIONIEE YTOJOBHOE U YTOJIOBHO-UCIIOJHUTENBHOE
3aKoHoAaTenbCTBO Poccuniickon Penepanun.

JMNUpUYecKasi OCHOBA MHccCJel0BaHusl. [[uccepTaHTOM NPOBOIUIIUCH
KOHKPETHBIE COLHUOJOTMYECKUE HWCCICAOBAHUSA C MCIIOJb30BAHUEM METOJIOB
AHKETUPOBAHUs, WHTECPBBIOMPOBAHMWS M aHAIM3a YrojoBHbIX Aen. [IpoBeneHo
ankeTupoBanue 445 pecnionaeHToB, u3 Hux 340 mpakTuyeckux padotHukon, 105
yueHbIX. M3ydensl matepuansl 73 yronoBHBIX aen CapaTOBCKOTO 00JacTHOTO cyaa
u BepxoBnoro cyna KaGapauno-bankapckoit PecnyOnuku, 1Mo KOTOpPhIM OBLIO
HA3HAYCHO HaKa3aHUE B BUJIE TTOKU3HEHHOTO JINIIIEHUS CBOOOIBI.

Jlnst  oOecriedyeHusi OOBEKTUBHOCTH M BCECTOPOHHOCTH HCCIICIOBAHUS
MOJYYEHHbIE pPE3yJNbTaThl COMOCTABIBUINCH € TO3ULMSAMU M JIaHHBIMH,
MPUBEICHHBIMU JAPYTUMHU aBTOPAMH.

HayuyHnasi HOBM3Ha JuccepTalliu MPOSBISIETCS B pa3pabOTKE YroJOBHO-
IPaBOBOM TEOPHUM MOKU3HEHHOT'O JIUILIEHUS CBOOOJbI C MO3UIMU €r0 CYIIHOCTH,
COAEPkKaHHUS, UECIIH.

B pesynbrare AuccepTaliMOHHOTO MCCIENOBAaHUS aBTOPOM BbIPAOOTaHbBI
TEOPETUYECKUE TMPEMIOKECHUS MO COBEPIICHCTBOBAHUIO YTOJOBHO-IIPABOBBIX
HOpPM, pErIAMEHTHPYIOIMX OOIlMe Hayajga HAa3HAUEHUs HaKa3aHUs, Ha3HAuYCHUE
HaKa3aHUs MO COBOKYMHOCTH MPECTYIUICHUH W MPUTOBOPOB, MPUMEHUTEIBHO K
MOKU3HEHHOMY JIUIIEHUIO CBOOOBI; CHOPMYITMPOBAHBI BHIBOJLI O COOTHOIIIEHUHN
MOKU3HEHHOTO JIMIIEHUSI CBOOOBI C JIUIIEHUEM CBOOOJIbI Ha OINPEACIICHHBIN CPOK
Y CMEPTHOM Ka3HbIO. BBIBOJIBI U 3aKJIFOYEHUS UCCIEAOBAHUS BEICTPOCHBI C YUETOM
W3MEHEHUH U JONOJHEeHUH, BHECEHHBIX B YK PD.

Ha 3ammTy BHIHOCATCSH CJIeyIolie OCHOBHbIE MOJ0KEHUSI M BbIBOADI:

1. Ioxu3HEHHOE JUIIIEHUE CBOOOJBI — UCKIIOUNUTEILHBIA BUJ HAKA3AHWS,
Ha3HA4YaeMbIH CYJIOM 3a COBEpPIIEHHE 0CO00 TSHKKUX MPECTYIUICHHUM, CBSI3aHHBIX C
rudeNblo JII0JIeH, B clydasx, MPeayCMOTPEHHBIX caHKiusiMu crateil YK PO,
UCIIOJTHSIEMBIA B YCJIOBHUSIX CTPOTOM M3OJIAIMHM OCYXJACHHOTO OT OOIIecTBa B
MIOJTHOM COOTBETCTBUH C HOPMAMH YTOJIOBHO-HCIIOJIHUTENBHOTO 3aKOHOAATENBCTBA

A0 KOHIA XHW3HHU C IIPaBOM Ha YCIIOBHOC OCB060)KI[6HI/Ie, C YUYCTOM TAKCCTH



COBEPIIICHHOTO TPECTYIJICHUSI M TOBBIIICHHONW OOIECTBEHHOW OIACHOCTH JIMIIA
€ro COBEPIIMUBUIETO.

2. HWckimouuTenbHBIM  XapakTep IMOXKU3HEHHOTO JIMIICHUS CBOOO/IBI
00yCIIOBIMBAETCS CBOCOOpA3UEM CTOSILEH Mepes] HUM JTOMHUHHUPYIOMICH Lenu —
HaJIe)KHasl YTOJIOBHO-TIPABOBas 3alllUTa JIUYHOCTH, OOIIECTBA M rOCyJapcTBa — U
BBIPAKaETCs B OCOOBIX YCIOBUAX OTOBIBAaHUS HaKa3aHUSI.

3. Ilpu Ha3HaYeHUM HAKa3aHUS B BUJE MOKU3HEHHOTO JIUIICHHS CBOOOIBI B
KaueCTBE OCHOBHOI'O KPUTEPHsS BBICTYIIAIOT XapaKTep W CTENEeHb OOIIECTBEHHOU
OTIACHOCTU TIPECTYIUICHUS W HUCKIIOUMTETIbHAs OOIECTBEHHAs] OMACHOCTh JIWIIA,
€ro COBEPILIUBUIETO.

4. Tloxu3HeHHOE JHIIeHUE CBOOOJBI M CMEpPTHas Ka3Hb, B CHIy UX
HUCKJIIOYUTEILHOCTH, TpeOyIoT CaMOCTOSITEIILHOTO, 3aKOHOJIaTE€ILHOIO
3akperieHusi. B aroit cBsizu cr. 44 YK P® criegyer MOMOJHHUTE YacThlO BTOPOM
CJIEIYIOIIETO COJICPIKAHUSA:

«Ucknrouumenvhvle 6u0bl HAKA3AHUIL.

@) NOMAHCUBHEHHOE TUUEHUE C80DOObL;

0) cMepmHasL Ka3Hb».

5. YuuThiBas MOBBIIIEHHYIO OOIIECTBEHHYIO OINACHOCTh COBEPIIESHHBIX
MPECTYIUICHUM, CAHKIMU KOTOPBIX IPEIyCMATPUBAIOT TMOKU3HEHHOE JIMIICHUE
CBOOOJIbI, U JTUYHOCTU OCYXKIEHHOTO, CIEAYeT MPEAOCTABIATh €My IPaBO HE Ha
YCJIIOBHO-IOCPOYHOE OCBOOOKJIEHME, a Ha YCIOBHOE OCBOOOXIEHUE TIpH
OTIpEICTICHHBIX OOCTOSTENHCTBAX, B COOTBETCTBHM € 4. 5 cT. 79 YK P®, xoTopyto
11EJI€CO00Pa3HO U3JI0KUTH B CIACAYIONMIECH PEAAKIINN:

«JIumo, oTOBIBaroIIee IOKU3HEHHOE JIMIICHHE CBOOOJBI, MOJXKET OBITh
OCBOOOXKICHO YCI08HO, €CIIA CylIOM OyJeT MPU3HAHO, YTO OHO HE HYXKIAETCS B
JaJbHEUIlIeM OTOBIBAHWU ATOTO HAKa3aHUS 8 CUNYy YMPA4eHHOU 00WeCmEeHHOU
onachocmu W (PaKTUYECKH OTOBIJIO HE MEHee JBaAlaTH MATH JIET JIUIICHUS
cBOOOIBI. Ycnosnoe ocBOOOXKIEHHE OT JalbHEHIIIEro OTOBLIBAHMS ITOKM3HEHHOTO
JUIIEHUST CBOOOJBI MPUMEHSETCS TOJBKO MPU OTCYTCTBUM Y OCYXKIEHHOTO

3JI0CTHBIX HapymeHHﬁ YCTAHOBJICHHOTO ITOPAAKA OTOBIBaHMS HaKa3aHUS B TCUCHHUE
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MPEANIeCTBYIOMUX Tpex JeT. Jluio, comepmmBiiee B TEPUOJ OTOBIBAHUS
MO’KU3HEHHOTO JIUIIICHUSI CBOOOIBI HOBOE YMblUlIeHHOe TIPECTYIUICHUE, VCI08HOMY
OCBOOOXKICHHUIO HE TIOJITIEKHUT.

6. Baectn m3menenus B ¢t. 57 YK PO®:

- HauMeHOBaHME CTaTbu «[lOKM3HEHHOE JIUIIEHHE CBOOOIBD» JOMOIHHUTH
CJIOBaMH «C MPAaBOM Ha YCIIOBHOE OCBOOOXK/ICHUE;

- YaCTh MIEPBYIO U3JIOKUTH B CICTYIOIICH pPeIaKIIiH:

«llodxcusnennoe nuuwieHue c800600bl — UCKIIOUUMENbHBIN U0 HAKA3AHUA,
HAa3HAYaemvlil CyOOM 3a cogepuieHue 0co60 MANCKUX NPeCmynieHUll, CEA3AHHbIX C
eubenvto ooetl, 8 CHyyasx, npeoycmompenuvix canxyuimu cmameu YK PO,
UCNOJIHAEMbIU 8 YCI08UAX CMPO20U  U30JAYUU OCYHCOEHHO20 Oom obujecmea 8
NOJIHOM coomeemcmeuu c HopMamu V207108HO-UCNOHUMENbHO20
3aKoHOO0amenbcmea 00 KOHYA HCU3HU C NPaoM HA YCI08HOE 0C8000JCOeHue, ¢
VUemom msancecmu CO8epUIeHH020 NPecmynieHuss U NOGbIULEHHOU 00WeCmEeHHOU
ONACHOCU IUYA €20 COBEPUIUBLULECO .

7. Yactb BTOpy10 cT. 60 YK P® M310KUTH B CIEAYIONICH pEIaKIIUN;

«bomee cTporoe HakazaHHE, YEM MPETYCMOTPEHO COOTBETCTBYIOIINMU
cratbsiMu  OcoOeHHod yactu Hacrosmero Kojaekca 3a  COBEpIIEHHOE
NPECTYIUICHUE, Kpome mex cmamell, CAHKYuu KOMmOpbvlX NnpeoyCMampuearon
HaKaszamue 8 8ude NONCUZHEHHO20 JUULeHUsL c80000bl U CMEPMHOU KA3HU, MOXET
OBITh Ha3HAYCHO ... (Hajee Mo TEKCTy)».

8. Ilynkr «1» yactu Tpetbeir ctathi 86 YK P® nomoiaHuth TEeKCTOM
CJIEYIOIIETO COACPKAHMUS

«B omuowenuu nuy, oCysHcOeHHbIX K NOHCUSHEHHOM) TUULEHUIO c80000bl U
CMEPMHOU KA3HU, YKA3AHHOE NPABUNO He PACNPOCMPAHAEMC .

9. VYcraHOBUTP B KayecTBE CaMOCTOSTEIBHOTO pasjena YTOJOBHO-
UCIIOJIHUTENILHOTO KoJiekca P® mopsaoK UCHNOJHEHHWS Haka3aHUsi B BHJE
MOKU3HEHHOTO JIMIIIEHUsI CBOOOABI C BBIICICHUEM €ro u3 pasaena «lcmomHeHnue

HaKa3aHHA B BUAC JTUIICHHUA CBO6OI[BI)).



Teopernyeckass M  mNpaKkTHYecKasi 3HAYMMOCTb  HCCJIEOBAHMS
3aKJII0YAeTCsl B  Pa3BUTUM HAY4YHOIO IOHMMAaHUS MPAaBOBOM  CYIIHOCTH
UCCIIEAYEMOTO BH/Ia HAKa3aHUsSl IyTEM PACKPBITUS €ro MPU3HAKOB, ONPEACICHUS
KPUTEPUEB HA3HAUYEHMs, peaju3allM 3aJa4 YroJOBHOIO 3aKkoHojarenbcTtBa Pd
OpyU €ro Ha3HauYeHMH, a TakkKe OONIMX Hayajdl Ha3HAYeHUs HaKa3aHWi npu
OCYXJEHUU K TMOXXU3HEHHOMY JIMIIEHUI0 CBO0OAbl. OCHOBHBIE MOJIOKEHUS,
BBIBOJIBI M PEKOMEHJALMH, COAEpKAIIUECS B IUCCEPTALMOHHOM HCCJEI0BAHUH,
MOTYT OBITh HMCHOJIb30BaHbl B IMPOIIECCE 3aKOHOTBOPYECKOM JMESITENIBHOCTU IO
COBEpPLICHCTBOBAHMIO  YIOJIOBHOIO  3aKOHOJATENIbCTBA, MPHU  IMOATOTOBKE
pa3bsacHenuil [Inenyma BepxoBHoro Cyaa P®. Kpome Toro, orenpHbie Hay4HbIE
MOJIOKEHUSI MOTYT OBITh MCIIOJIb30BaHbl B y4€OHOM Mpoliecce MPpHU MpenojaBaHuu
Kypca YroJIOBHOTO ¥ YTOJIOBHO-MCIIOJIHUTEIBHOTO TIPABa.

AnpobGamusi  pe3yJbTaToB HcCaeA0BaAHUA. (OCHOBHBIC  TOJIOXKEHHS
JUCCEPTALlMOHHOTO HCCIIEIOBAHUSL TIPEACTABICHbl HA HAay4YHO-NPAKTUYECKOU
KOH(pEpeHIInH <«YTOJOBHO-TIPaBOBasi OXpaHa JIMYHOCTH U €€ ONTUMU3ALMSI»
(CaparoB, 20-21 mapra 2003 r.), mocpsineHHON mamsaTu mpodeccopa A.H.
KpacukoBa, Ha  Bcepoccuiickoil ~ HaydyHO-TIpaKTUYECKOW  KOH(EpEeHLUHU
«2(PeKTUBHOCTh YTOJOBHOIO 3aKOoHOAATeNbcTBa Poccuiickoit denepanuu u
oOecrieueHne 3amgad, crosmmx nepen Hum» (Caparos, 25-26 mapra 2004 r1.), Ha
Bcepoccuiickoli  Hay4HO-TIPaKTHYECKON KOH(EpeHIHH «YTOJOBHO-IIPABOBHIE,
NEHUTCHUMAPHbIE  NOPUHIMUIIBI W HMX  peaau3alus.  IPaBOTBOPYECKHIA,
paBONPUMEHHTENBHBIN ypoBHI» (CapaToB, 28-29mapra 2005r.).

OCHOBHBIE TMOJOXKEHHA PaOOThl HALLIM CBOE OTPAKEHHE B HAY4YHBIX
CTaThAX, OMYOJIMKOBAHHBIX ABTOPOM.

HekoTtopsie ¢pparMeHTsl uCCEpTAllMU HUCIOJIB3YIOTCS aBTOPOM B IPOILECCE
npernoaBanus Kypca yrosoBHoro npaa (O6mas u OcoOennas yactu) B 'OV
BIIO «CapartoBckasi rocy1apCTBEHHAs akaJieMUsl IIpaBa.

CrpyKTypa amccepranuy COCTOUT U3 BBEIEHUS, TPEX IJ1aB, BKIIOYAKOIINUX

ceMb maparpadoB, 3akiro4YeHus, OUOIUOTpaPUUYECKOro CHUCKA M MPHIOKEHUM.
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OCHOBHOE COJAEP/KAHUE PABOTbI

Bo BBeneHmu 00OCHOBBIBAETCS aKTyaJbHOCTb TEMBI JHCCEPTAI[MOHHOTO
UCCJIEIOBAHMS,  ONpeNessioTcss  ero  menud,  (GOopMHUpPYIOTCS — 3ajJayd,
KOHKPETH3UPYIOTCS OOBEKT M MpEAMET HCCIEeNOBaHUs, METOAOJOTHYecKas u
TEOpEeTUYECKasi OCHOBBI, OOOCHOBBIBAETCS Hay4yHas HOBU3HA W TNpaKTHYeCKas
3HAYUMOCTb JMCCepTalUU, GOPMYITUPYIOTCS MOJIOKEHUS, BBIHOCUMBIE Ha 3alUTY,
NPUBOJATCS CBENEHUS O pe3yibTarax anpoOaluud OCHOBHBIX IOJIOKEHUN
UCCJIeIOBAHUS.

I'naBa mnepBas «[loXu3HEHHOE NHIIEHHWE CBOOOIBI KaK OJWH W3 BUIOB
YrOJIOBHOTO HAKa3aHUs» COCTOUT U3 NBYX naparpados: 1) «IBoonus HHCTUTYTA
MOXXU3HEHHOTO JIMIICHUs CBOOOJBI B POCCHIICKOM 3aKOHOIATEIBCTBE», 2)
«[loxu3HEHHOE JHIIEHUE CBOOOBI B YTOJIOBHOM 3aKOHOJATEILCTBE 3apyOeKHBIX
CTpaH».

B nepsom napacpage mnpuBomutcs aHanu3 3aKOHOJATENbHBIX M HWHBIX
UCTOYHUKOB, HWMEIOIIMX OTHOIIEHWE K BOMPOCAaM BBEACHHUS U OTMEHBI
MOKU3HEHHOTO  JIMIIEHHUS CBOOOJbI, YCJIOBHO BBIJEISIOTCS €ro  ATarbl:
CTaHOBJICHUE, Pa3BUTHE, CUCTEMAaTH3alUs, YIpa3JHEHHE M BOCCTAHOBJICHHE B
POCCHIICKOM yTOJIOBHOM 3aKOHOJIATEIbCTRE.

[Toxu3HeHHOE JuIieHne cB000 bl BiepBbie BcTpeuaercs B Cyaeonuke 1550
roja.

B XVI Beke MosBISIOTCS HOBBIE BHJIbI 3aKOHOAATENbHBIX AKTOB — AKThI
MECTHOTO yTMpaBi€HUs. TyOHbIE U 3E€MCKHE TIPaMOThl, B KOTOPBIX HMHCTUTYT
MOKM3HEHHOTO JIMIIEHUs CBOOOABI MOMy4HMJl JaibHeimee passutue. llepuon
CTaHOBJICHUS TOKU3HEHHOTO JinieHus cBo0o bl (1550-1649r.) xapakrepusyercs
HEOTPEIECNEHHOCTHIO B CUCTEME HaKa3aHHUs, CIIO)KHOCTHIO B €r0 IPUMEHEHHUH.

Cneayromuii  SBONIOIMOHHBIA ~ 3Tal  XapaKTepu3yercs  IpoLeccoM
JanbHENIIero pa3BUTUSI MHCTUTYTA MOXU3HEHHOTO JIMIIEHUSI cBOOOIbI. B nepBoii
nosoBuHe XVII Beka 3ameTHO ycwinnack 3aKOHOAATENbHAs AESTENbHOCTD

Poccuiickoro rocynapctBa, BEHIIOM KOTOpOM SBWIOCH co3fgaHue (CoOopHOro



VYnoxenus 1649 roga. OHO CTajo HOBBIM O3TallOM B PAa3BUTUH IOPUAMYECKON
TEXHUKH U TIEPBHIM TMIEYaTHHIM MTAMATHUKOM PYCCKOTO TTpaBa.

B CoGopHoMm VYnoxkeHMM YCHUJIMBAETCid UM YXKECTOYAeTCsl CcHucTeMa
HakazaHuil. Camble jKecTOKHE (OPMBI PEIPECCHH CTAHOBSTCS OOBIUHBIM JIE€JIOM,
4yTO, MpaBia, ObUJIO CBOWCTBEHHO HE TOJbKO POCCHMCKOMY CpEIHEBEKOBBIO.
[TosiBnsitOTCST HOBBIE BHUABI HAKA3aHWM: CChUIKA B OTAAJIEHHBIE TOpOJia Ha
HEOTpEIEeNEeHHBINA CPOK, CBA3aHHAS C 3aKJIFOUEHUEM B TIOPbMY.

JlanbHeilliee pa3BUTUE WHCTUTYT TOXKU3HEHHOTO JIMIIEHUSI CBOOOIbI
nosyuwt nipu [letpe |, B mepuoa mapcTBOBaHUS KOTOPOTO OBUT MPHUHIT APTHKYII
BomHCKM 1715roma. Cranm mMpOKO NPUMEHSTHCA TaKOW BUJ HAKa3aHUs, Kak
3aKJI0YeHue B TIOpbMY. CpOKH 3aKJIFOUEHHUS B OTIEIBHBIX CTAThIX OTCYTCTBYIOT,
YTO JaeT OCHOBAaHHE IMpeArnojaraTh 0 0eCCpOYHOM JHIlIeHuu cBoOoabl. Hapsny c
TIOPEMHBIM 3aKJIIOYEHUEM APTUKYJ BOMHCKUN MpEAyCMaTpuBall HOBBIE BUJIbI
HaKa3aHus, CBA3aHHbIE C JIMIIEHUEM CBOOOBI 0€3 yKazaHUs CpPOKa, — MOCHUIKY Ha
KATOpPry WJM K€ CCBUIKY Ha Tajiepy HaBe4yHO. bpul mpuHAT YCTaB MOPCKOM, B
KOTOPOM COJIEPKAJIMCh CTaThH, MPEAyCMaTpUBAIOLIME HAKA3aHUE B BUJIE BEYHOU
palboTHI Ha rajepax.

VYioxxeHne O Haka3aHUSX YTOJOBHBIX U UcHpaBuTenbHbIX 1845 rona
MOJIOKHWIJIO HAyajo CJIEAYIOLIEMY 3Tally — CUCTEMaTH3allMd HOPM, KacarolIMXcs
MPUMEHEHUS TTOXKU3HEHHOTO JIMIIIEHUSI CBOOOJIbI, 1 HOPMATHBHOTO 3aKPETICHUS
nopsiJika ¥ yCJaoBUM oTObIBaHUS Haka3zaHus. CaMbIMM TSDKKMMU BUJIaMU HaKa3aHUN
OBLITM CMEpTHAS Ka3Hb U JIMIIEHUE MPAB COCTOSHUSI, COMPSHKEHHOE ¢ KaTOPKHBIMU
paboTamu, KOTOpPBIE B CBOIO OYEpPEb MOJPa3AesUINCh Ha OECCPOUHYIO KaTopry U
cpouHble KaTopkHble padoThl. Ilpunareii B 1890 rogy YcraB o coaepxkaHuu
OCYXJICHHBIX TIOJ CTPAXEI PETYJIHpOBal NPUMEHEHHUE MEp TMOOMPEHUus |
HaKa3aHWs K OCYKJACHHBIM Ha BeuHyto Katopry. B 1903roay Ob10 NPUHSITO HOBOE
VYinoxeHnue, mnpeaycMaTpuBarouiee  IMPOTPECCUBHYIO  CUCTEMY  OTOBIBaHUSA
HaKa3aHWs, KOTOpas BKIIOYajda OCHOBAHMS OCBOOOXKACHHSA OT TOXHU3HEHHOU

KaTOpTu. B ocHoBHOM ke Mpoao0JIKaJIO HCﬁCTBOBaTB VYoxxeHue 0 HaKa3aHUsIX



YTOJIOBHBIX W UCHOJHUTENbHBIX 1845T07a C M3MEHEHHSIMU W JOTOJTHCHHUSIMU B
penakiuu 1885rona.

CornacHo mnapckomy Manudecty or 14 Hosi6pst 1894 roma GeccpouHas
karopra Obuta 3ameHeHa cpoynod Ha 20 mer. JlanHoe monokeHHe
paclpoCTpaHsIOCh TOJBKO Ha OCYXKJIEHHBIX, MPUTOBOPEHHBIX K OECCpOYHOi
KaTopre /A0 YKa3aHHOM JaThl M TOJIOKUTEJIBHO 3apeKOMEHIOBABIIMX CeOsl B
nepuo,T OTOBIBAHUS HaKa3aHUS.

Ocoboe MecTo B paccMaTpUBAaEMbIil MEpUOJ 3aHUMAIM MOHACTBIPCKUE
TIOPbMBI, B  KOTOPHIX TIOMEIIATUCh MPECTYMHUKH, MPUTOBOPEHHBIE K
MOKMU3HEHHOMY JIMIIIEHUIO CBOOOJBI, MOpoi u 0e3 cyaa, mo ykazy CuHOma u
OTPEIEICHUIO TAHHON KaHUEISPUH WK [0 BICOYANIIIEMY MTOBEJIEHUIO.

B 1917 roay Obin moamuicaH yka3 00 aMHUCTHH BCEM OCYXJCHHBIM [0
®eBpanbckoil  peBomounu. ChemaHo 3T0 ObUIO «B  ILENAX YTBEPXKJICHUS
3aKOHHOCTH B HOBOM CTpO€ M HEOOXOAMMOCTH CHOCOOCTBOBATH HAaIIPABIECHUIO
BCEX TBOPUYECKUX CHJI HApOJa HA 3alIUTy HOBOTO TOCYJAPCTBEHHOTO IMOPSIIKA».
[lenurenuuapueie yupexaeHuss Poccuum B pe3yiabTaTe aMHUCTUU 3HAYUTEIBHO
OTMyCTENMW, OJHAKO 3TO HE B TMOJHOW Mepe KOCHYJIOCh OCYXKICHHBIX K
MOKU3HEHHOMY JIUIIIEHUIO CBOOOIBI.

Uto kacaeTcsi MOXKMU3HEHHOTO JIMIIEHHS] CBOOOIBI, TO, KaK TOJBKO OBLIO
MPU3HAHO, YTO CYIIECTBOBAaHUE UYPE3MEPHO JUIMUTEIBHBIX CPOKOB JIMIICHUS
cBOOOJIbI ceOsi He OmpaBlalo C TOYKM 3PEHUS BOCIUTATEIBLHOTO BO3JEHCTBUSA,
pOCCUICKOE YTrOJIOBHOE 3aKOHOJATENLCTBO OT HUX OTKa3asoch. [loaToMy nepuon ¢
1917 nmo 1992 roapl xapakTepuszyeTcsi OTMEHOW HMHCTUTYTa TOXKU3HEHHOTO
HaKa3aHUs B KakoM Obl TO HM ObuIO BUAe. B naHHBI mepuoa HMMeNT MECTO
WHCTUTYT 3aMEHbI CMEPTHOHN Ka3HU Ha KOHKPETHBINA CPOK JIMIIICHUS CBOOOIBI.

3akoHoM Poccuiickoit ®enepannu ot 17 nexabps 1992rona B crateio 24
YronoBHoro kojuekca PCOCP BHOCATCS HW3MEHEHHUS. BMECTO IMPEKHEHN
BO3MOKHOCTH 3aMEHBI B TIOPSJIKE TOMIJIOBAHUS CMEPTHON Ka3HH JIUIIEHUEM
CBOOOJIbI Ha CPOK OoJiee MATHAALATH JIET, HO HE CBBIIIE JBAJALATH JIET, BBEJICHA

uHas (OpMyIHpPOBKAa — CMEPTHas Ka3Hb B MOPSIKE MOMHUJIOBAHUS MOXKET OBITH
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3aMEHEHa TOXKM3HEHHbIM JumieHneM cBoboasl. C 1992 roma wuHCTUTYT
MO>KM3HEHHOTO JINIIEHHs CBOOOIBI MOTyuns B Poccun HOBOe pa3BUTHE.

Bo smopom napacpaghe paccmaTprBaeTcs IOKM3HEHHOE JTUIIICHUE CBOOOIBI
B YTOJIOBHOM 3aKOHOJATENbCTBE 3apyOC)KHBIX CTPaH.

ABTOp paccMmaTpuBaeT MOKU3HEHHOE JIMIIIEHUE CBOOOIBI Ha MpUMEpe psla
CTpaH, YTroOJIOBHAas CHCTEMa KOTOPBIX NPEICTaBISICT HAaWOONBIINA HAyYHBIA H
npakTuueckuil uHTepec: BemukoOpuranus, CHIA, SAnonus u ['epmanus. 3xech
NPE/ICTAaBIICHBI JIBE OCHOBHBIC NPABOBBIC CHCTEMbI. aHIJIOCAKCOHCKas (AHIIIUS W
CIIA), xontunentanbHas (['epmanmst w Snonmm). Eciim KOHTHHEHTabHAsS
cucTema B OOJIbLICH CTENEHH OPUEHTHPOBAHA Ha MPEAOTBPAILEHUE MTPECTYIUICHUN
¥ BO3MOXXHYIO TYMaHH3aIUIO MEHUTEHIIMAPHON CUCTEMBI, TO B aHTJIOCAKCOHCKOU
CUCTEME MPOAOJIKAIOT MPUMEHSTHCS UIUTEIbHBIE CPOKH 3aKIIOUEHUS U CYpOBBIC
Mephl HakKa3aHWsS 3a TMPECTYIJICHHUS CPEIHEH TSKECTH, a TaKKe MOXKHU3HEHHOE
JINIIIEHUE CBOOOIBI.

WHCTUTYT MNOKM3HEHHOTO JIHMIIEHUS CBOOOIBI SBISIETCS HEOTHEMIIEMBIM
AIIEMEHTOM CUCTEMBI YTOJIOBHBIX HaKa3aHUH, IPEyCMOTPEHHBIX
3aKOHO/AaTeIbCTBOM AHIIMHU. [Ipu ero Ha3HaYeHUH CyJ TOJKEH OPUEHTUPOBATHCS
Ha TOJI0KEHHS, COAepIKaIlecs B 3akoHe 0 npecTyruiennu (Hakazanuu) 1997rona.
Tak, B 3akoHe yKa3aHO, YTO MpPH ONPEACICHUH HEOOXOIMMOCTH Ha3HAYCHUS
HAKa3aHUS B BUJIE TOXKU3HEHHOTO JIUIICHUS CBOOOIBI Cy/ TOJDKEH MPUHUMATH BO
BHUMaHUE OOCTOSITENbCTBA, CBS3aHHBIE WM C MPECTYIUICHUSIMH WIA C
IIPaBOHAPYLICHUSIMH.

[To yrogoBHOMY 3aKOHOJIATENbCTBY BenukoOpuTaHuu CyIiecTByeT ABa BUaa
MOXXU3HEHHOTO JIMIICHUsI CBOOOIbI: MaHmaTHOE (00s3aTeIbHOE) — 3a COBEPIICHHE
YMBIIJICHHOTO YOWHCTBA M JHCKpPENMOHHOE ([0 yCMOTpEHHWIO cyna) — 3a
HEYMBIIJIEHHOE YOWIICTBO, BOOPYXKEHHBIM Tpabdexk, IMOKOT, W3HACHIOBAHHE,
noxumienne naereid. [IpumedarenbHO, YTO NpH OTOBIBAHMHM YKAa3aHHOTO BHUJA
HAKa3aHUS JJIS1 KQKJIOTO 3aKJII0UYEHHOTO pa3padaThiBaeTCs MHAWBHUYaTbHBIN TIaH
OTOBIBaHMS HaKa3aHWs, B MOJATOTOBKE KOTOPOTO MPUHUMAET y4acTHE U caM

OCY)KHeHHBIﬁ, onpeacirid NICPBOOUYCPCIHBIC 3a4a491 U CPOKH UX PCUHICHUS.



Uro kacaerca yrosioBHoro 3akoHogatenbctBa CIIA, TO mpakTHYECKH B
OOJBIIMHCTBE ITATOB U MO (eepasbHBIM 3aKOHAM JIOMYCKAETCS BO3MOKHOCTh
NPUMEHCHHS TIOXKH3HCHHOTO JIMIIEHHsI ¢cB000IbI. OHO MOXKET OBbITh Ha3Ha4YeHO: 1)
IIPY OTIPEEIICHHBIX 00CTOSATEIHLCTBAX TOMY, KTO OBLT MK MOT OBITH IPUTOBOPEH K
CMEpPTHOM Ka3HHW; 2) B KauecCTBE CaMOCTOSITEIbHONH Mephl 3a HauboJiee OMacCHBIC
NPECTYIUICHUs; 3) MO COBOKYIHOCTH NPUTOBOPOB M MPECTYyIUICHUH; 4) nuiy,
uMmeronieMy 2 win 3 cyauMocTd 3a QenoHuu. llpu STOM MOXU3HEHHOE
3aKJIIOYEHUE HEPENIKO SIBIISIETCS] €IMHCTBEHHOM M 00513aTebHON Mepoi. 3aMeTuM,
YTO aMEpPUKAHCKOE YTOJIOBHOE 3aKOHOAATENIbCTBO OTJIMYAETCS JJIUTEILHOCTHIO
cpouHoro JmmieHus cBoOonabl, u cankiuu B 30, 40, 50 mer THOpEeMHOTO
3aKJIIOYEHUS HE SIBIISIIOTCS PEJKOCTHIO.

[To obmemy mpaBwity, HE (penepanbHbIe 3aKOHBI, HHM 3aKOHBI IITATOB HE
YCTaHABIMBAIOT OONIMX MAaKCUMAJIbHBIX CpPOKOB JIMIIEHUS CBOOOJABI, YTO
MO3BOJIIET cyaaM rnpuroBapuBath BUHOBHBIX K 200, 300u Oosee rogaM JuIeHUs
CBOOO/TBI TNOO HECKOJIBKUM TTOKU3HEHHBIM CPOKAM.

Heiicteyronuii YK T'epManum Takke MOpeaycMaTpuBaeT B CHUCTEME
HaKa3aHUW TOKU3HEHHOE JIMIICHUE CBOOOABI. [IpudeM MmoXKM3HEHHOCTH SIBISETCS
oTHOocUTeNbHOU. [lo 0TOBITHH 15 JeT MOXKU3HEHHOTO JUMIIEHUSI CBOOOIBI CY/ MpU
HAJIMYUHU COOTBETCTBYIOIIUX YCIOBUN MOXXET OTCPOUUTH UCIIOJTHEHUE HEOTOBITOU
gacti Hakasamms. Tak, cormacio § 57 VK I'epManuy BO3MOXHO YCIIOBHO-
JIOCPOYHOE OCBOOOXKIEHHE OT HaKa3aHWs B BHUJAE MOXHU3HEHHOIO JIMILIEHUSA
cB0OOIBI, eciu: 1) OTOBITO HE MEHEEe ISATHAIIATH JIET HakKa3aHus, 2) ecliu
nanbpHeiee OoTOBITHE JUIICHUS CBOOOABI HE TpeOyeTcss BBHIY YTpauyeHHOU
00I111eCTBEHHON OMIACHOCTH.

B coorBerctBuu co cr.cT. 12, 13 YK SlmoHum noXU3HEHHOE IUIIECHHUE

CBO60,Z[I>I SABIIACTCA PA3HOBUAHOCTBIO YI'OJJOBHOI'O HaKa3aHHA B BHUAC JIMIICHUS

! denepanbublii KOHCTHTYIMOHHBIA cyn B 1977 rogy, OmMpasch Ha TPHHIMIEL MPAaBOBOTO TOCYIApCTBa,
MOCTAHOBWJI 3aMEHATh YacTh [OXKM3HEHHOTO JIMIICHUs CBOOOABI YCIOBHBIM  OCYXKICHHEM, IIOCKOJIBKY
pecoumanu3anus Kak Lejb HaKa3aHusl MPEIIoJiaraet, 4yToObl MPUTOBOPEHHBIH K YKa3aHHOMY BHJY HakKa3aHUs
HOJIYY M IIAHC Ha oOpeTeHne cBoOO0abl. CM.: YT0J0BHO-HCIONHUTENIBHOE TTpaBo Poccun: Yuebuuk / ITox pen. B.U.
CenusepcroBa. M.: FOpucr, 2001.C. 509.



CcBOOOABI C MPUHYAUTEIbHBIM TPYAOM WM 0€3 MpHHYAUTENbHOro Tpyna. OHO
IPUMEHSETCS JUIIb B KAYECTBE AIbTEPHATUBBI CMEPTHOM Ka3HHU.

Taxum o0pa3oMm, B yroJIOBHOM 3aKOHOJATEIbCTBE PACCMAaTPUBAEMBIX CTpaH
MOKM3HEHHOE JIUIIEHHE CBOOOJBI MPHUMEHSETCS KaK CaMOCTOSTEIbHBIA BHJ
HaKa3aHUs, TaK U B KAUECTBE AJIbTEPHATUBBI CMEPTHOU Ka3HU. CieayeT OTMETHUTD,
4YTO B HEKOTOPBIX CTpaHaxX CYIIECTBYET JBa BHJA IIOKU3HEHHOTO JIUIIECHUS
cBOOOIBI: MaHAaTHOE (00sI3aTENFHOE) U AUCKPEIOHHOE (II0 YCMOTPEHUIO Cy/Ia).

I'maBa Bropas «lloXu3HEeHHOE nMILIEHHWE CBOOOJBI M €ro Ha3HAUCHHUE»
cocrout u3 Tpex naparpados: 1) «loHdaTHe 1 TpaBOBasi CYyIIHOCTH IMOKU3HEHHOTO
JUILIEHUs1 CBOOOIBI B YTOJIOBHOM 3aKOHOJaTenbcTBe Poccuiickoit denepanuu u ee
BJIMSHUC Ha JOCTHXKCHHE Iie/iell HakasaHus», 2) Peanu3arus 3aga4 yrojJoBHOIO
3aKoHOJaTenbcTBa PO mpu Ha3HAYCHWH TOXH3HEHHOTO JIUIICHUS CBOOOIBD»; 3)
«O0mue Hayajlla Ha3HAUYEHMUsS HAKa3aHWs IPU OCYKIEHUU K IOXKU3HEHHOMY
JINIIIEHUIO CBOOOIBI».

B nepsom napacpaghe nuccepTaHT paccMaTpUBAEeT MOHSATHE W IMPABOBYIO
CYLIHOCTb IOXH3HEHHOTO JIMIIEHUS CBOOOABI B YIOJOBHOM 3aKOHOJATEJIbCTBE
Poccuiickon @enepanyu u €€ BIUSHUE HA TOCTUKEHUE LIEJIEH HAKA3aHHUS.

B poccuiickoM yrojioBHOM 3aKOHOJATEIbCTBE HAKa3aHUE B BUJE
NOKU3HEHHOTO JIMLIEHUsI CBOOOJBI SIBJISETCS OJHUM M3 CAMbIX CTPOIMX BHUJOB
Haka3aHusA. Ero ocobas cioHasg HOpupoja NOpenonpenenser HeoOXOAUMOCTb
00CTOSITEILHOTO HAYYHOI'O UCCIIEJOBAHMSL.

ABTOp OOpamiaeT BHUMaHHE Ha TO, YTO Ha 3aKOHOJATEIIbHOM YpPOBHE
OTCYTCTBYET YETKOE MOHSTHE MOKU3HEHHOTO JIMIIEHUs cBOOOAbI. B 3Toil cBs3n
IPEJCTaBISIETCS] BO3MOYKHBIM M HEOOXOJMMBIM Ha YPOBHE CaMOCTOSATEIBHOIO
HAYYHOTO HCCIIEOBaHMS pa3paboTaTh U 0OOCHOBATH CYIIHOCTHOE OIpENEICHHE
NO’KU3HEHHOTO JINLIEHUS] CBOOOIBI.

3HaueHUE YKa3aHHOT'O OINpPEAENICHUS COCTOMT B TOM, YTO B HEM JOJIKHBI
HalTH OTPAKEHHE HE TOJIBKO CBA3b IOHATUN HAKA3aHHUS W IOXWU3HEHHOIO

JIUIIICHUA CBO60,Z[I>I, HO U onIp€AcICHHAA HCKIIOYHUTCIbHOCTD ITOCICAHCTO.



CrnenyeT OTMETHUTD, UTO HU B YTOJIOBHOM, HU B YTOJOBHO-UCIIOJIHUTEIHLHOM
3aKOHO/IATEJIbCTBE HET PA3BEPHYTOIO OMNPEACNICHUS MOKU3HEHHOTO JIMILICHUS
CBO0O/IbI. 3aKOHOJATENb OTPAHUYMIICS JIMIIh KATETOPUSIMU MIPECTYIJICHUH MIPU €ro
YCTaHOBJICHUH W TEPEYHEM JIUI[, B OTHOIICHUU KOTOPBIX JaHHBIA BUJ HaKa3aHUS
He Ha3zHauaercd. [IpeacTaBnsieTcs nenecooOpa3HbIM Ha 3aKOHOAATENLHOM YpOBHE
3aKpENUTh OMNpe/e/ieHNe HAaKa3aHWs B BUJE MOXWU3HEHHOIO JIMILIEHUS CBOOOIBI.
Takoe HOBOBBeEHHE OOECIICUNUT €IMHBIM MOIX0] KaK Ha TEOPETHUYECKOM YPOBHE,
TaK U B YCJIOBHSX MPAKTHYECKOTO MPAaBOINPUMEHEHHUS.

B nayuHoii nuteparype yke npeAnpuHUMAINCH MOMBITKH CHOPMYITUPOBAThH
MOHSITHE TTOKU3HEHHOTO JINIIEHHUS CBOOOIBI MyTEM BKJIIOUEHHSI B 3TO OMpPEIEICHHE
muorux npusHakos (O.B. 3axapuxuna).

[Tpu onpeneneHny MOHATHUS MOKU3HEHHOTO JIUILIEHUSI CBOOOIbI, IO MHEHHIO
JUCCEPTAaHTa, CIIEIyeT PYKOBOJCTBOBATHCA, KPOME MPOYEro, M MOJIOKEHUSIMU
TUMOJIOTHH, JIOTUKH, (uiocopuu ©u Jpyrux HayK, € TOMOIIbI KOTOPBIX
IPEJICTaBISIETCSI BOSMOYKHBIM BBISIBUTH HIMEHHO T€ XapaKTePU3YIOUINE TaHHbIN BU
HaKa3aHUs MPU3HAKU, KOTOPBIE OTJIIMYAIOT €T0 OT APYTHX.

Ha nam B3rnsn, noxxu3HeHHOE JIUIIEHHE CBOOOBI — UCKIIOUUTEIbHBIA BUJ
HaKa3aHus, Ha3HauYaeMbIi CyJIOM 3a COBEpUIEHUE 0CO00 TSHKKUX MPECTYIICHUH,
CBSI3aHHBIX C THOEINbIO JIOZCH, B CiIy4asx, MPeIyCMOTPEHHBIX CAHKIUSMH CTaTel
YK P®, wucnonHseMbli B YCIOBUAX CTPOTOM  M30JSALHUHM OCYXXIECHHOIO OT
oO1iecTsa B TMOJHOM COOTBETCTBHM C HOPMaMu YTOJOBHO-HUCIIOIHHUTEIBHOTO
3aKOHO/ATENIbCTBA JI0 KOHLIA >KM3HM C MPAaBOM Ha YCJIOBHOE OCBOOOXKIEHHUE, C
YUETOM TSKECTH COBEPIICHHOTO MPECTYIUIEHUS M MOBBIIICHHOW OOIIECTBEHHOM
OMAacCHOCTH JIMIA €r0 COBEPIIUBILIETO.

Cormacio cr. 57 VYK P® mnoxu3HeHHOE JUIIEHHE  CBOOOJBI
YCTaHABJIMBAETCA TOJBKO 3a COBEPIIEHHME O0CO00 TKKUX MPECTYIUICHHM.
[TockonbKy OHO SBISIETCS OAHUM M3 CAMbIX CTPOTUX, UCKIIOYUTENIbHBIX BHJIOB
HaKa3aHWM, Ha3HAYAEMBIX 3a COBEPIICHHUE MPECTYIUJICHHUM, CBSI3aHHBIX C THOEIbIO
JIOJIHEH, TO MEepel HUM JOJDKHBI CTOSITh Takue eI, KOTOpble OyIyT OTpakaTb

TAKCCTb COACAHHOTIO, IOBBINICHHYIO O6I].[€CTB€HHYIO OIMaCHOCTbh BMHOBHOI'O JIHIIA.



Bo Bcem KoMmIUIeKCE YTrOJIOBHO-TIPABOBBIX MPOOJIEM BOMPOC COOTHOIICHUS
HaKa3aHUs W €ro IeJied C BHUJIaMH HaKa3aHWUW SBISIETCS OJHUM W3 HauOoiiee
JTMCKYCCHUOHHBIX.

JluccepTaHT wHccleayeT BOMPOC COOTHOIIEHUS HAKa3aHUS W €ro IeNei.
[ToBbIlIECHHOE BHUMAHHUE K JJAHHOMY BOIIPOCY HECIy4YalHO, MOCKOJIbKY UMEHHO B
HAaKa3aHUW W CTOSIIMX TMepeJ HHUM Leniax (OKycupyeTcs couuaibHas poJib
YTOJIOBHOTO  3aKOHOJATENbCTBA B IeioM. JIjis  ompeneneHuss  CTEICHH
3G ()EKTUBHOCTH YrOJOBHBIX HAKa3aHUW HEOOXOAMMO TMpEXAE BCEro YSCHUTH,
KaKue 1eJU JOCTUTAIOTCS TIPU MX MPUMEHEHNH, TaK KaK MPaBUIHLHOE ONPEACIICHHUE
nejael — oaHa W3 BAXHEHIIMX TMPEANOCHUIOK O00ECTIeUeHUs] HaJIeKaIero
IPaBOBOTO PETYJIUPOBAHUS.

AHanu3 1ened HakazaHUM  CBUAETEIBCTBYET O TOM, 4YTO IMepen
MOKU3HEHHBIM JIUIIEHUEM CBOOOJIbI JIOJKHBI CTOSITh peajbHbIE, TOCTH)KHMbIC
LM, Pe3yJIbTaT KOTOPBIX MPUHEC Obl MOJIb3Y MPEXkKAE BCET0 JUYHOCTH, OOIIECTBY
¥ TOCYAApCTBY. DTO 3HAYUT, YTO IIE€Jb MOKU3HEHHOTO JUIICHUS CBOOOIBI — HE
TOJIBKO M HE CTOJIbKO YCTpallleHWe M HWCIpaBIEHUE, a TMPEekIe BCEro
00e3BpeKMBaHNE, YCTPAHEHNE OTIACHOTO COCTOSHUS ISl IPYTUX JIUIl U 00IIecTBa
B 1IEJIOM.

Bo emopom napacpage paccmaTpuBaeTCcsi BONPOC pealu3aluu 3agad
YTOJIOBHOTO 3aKOHOJATeIhCcTBa P® mpu Ha3HAYEHUU TOXKU3HEHHOTO JIMIICHUS
CBOOO/IEI.

«be3  ycTaHOBIEeHHWS ~ 3amad  YroJIOBHOTO  TpaBa  HEBO3MOXKHO
chopmynupoBaTh 3)PEKTUBHYIO MPABOTBOPUECKYID W TPABONPUMEHHUTEIHLHYIO
NOJIUTUKY B c(epe yrojoBHOTo mpaBa. TOYHO Tak XKe, HE ONPEIEITUBIIUCH C
MOPSIIKOM peau3aliy 3a/1ad, BPSA JU BO3MOXXHO YCTAHOBHUTH JIEHCTBUTEIBHYIO
[EHHOCTh YIrOJIOBHOTO TMpaBa B OOLIECTBE M TOCYJapCTBE, HAIMpPaBIATH
JeATEIbHOCTh MPABONPUMEHHUTENIbHBIX OPraHOB B PYCJIO yIepKaHUsl TpaxklaH OT

L 1
COBEpLIEHUSI PECTYIICHUI .

! Pasrunsames B.T. 3agaun yronosroro npasa Poccmiickoii ®eepamun i ux peanusamus. Caparos, 1993.C. 4.
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Haxa3anme u ero Buabpl, HaxoAsumuecs BO B3aUMOCBS3M C LEISIMU
HaKa3aHUs, HETOCPEICTBEHHBIM O0pPa30M COMPSDKEHBI C 3aJadyaMH YroJIOBHOTO
3aKOHOJATENIbCTBA. YCTAHOBJEHUE TMPABWIBHO BBIBEPEHHBIX U PEAIBHO
JOCTMKUMBIX ~ LI€JIe  yrOJIOBHOTO HaKa3aHUS TMOBBIMIACT 3()PEKTUBHOCTD
peanu3anuu MOCTaBICHHBIX MTEPE]] YTOJIOBHBIM 3aKOHOAATENBCTBOM 3a/4a4.

B 4. 1 cr. 2 YK P® Bwiaensiorcs cheayrmone 3aadyd. oOxpaHa
OOIIECTBEHHBIX OTHOIICHUN OT MPECTYMHBIX MOCITAaTENbCTB, 00ECIEUeHNE MUPa U
0€30MacHOCTH YEeJIOBEYECTBa, a Takke MNpeaynpexiaeHue mnpectymieHui. [lo
JIOTUKE BEILIEH, YYUTBHIBAsI KX IOCIJIEIOBATEIIBHOE DPACIIOJIOKEHHE B CTAaTbe —
oxpaHa, oOecmedyeHne MHupa M Oe30MacHOCTH YEJIOBEYECTBA, MPEAyHpPeKICHHE
MPECTYIUIEHUH, CIEAYET, YTO NEPEJ YTrOJOBHBIM 3aKOHOJATEIBCTBOM CTOSIT TPHU
CaMOCTOSTENIbHBIE YTOJOBHO-NIPaBOBbIE 3anaun. i ux ocymectBiaenns Koapeke
(u. 2 cr. 2 YK PO®) ycraHaBiMBaeT OCHOBaHHME M MPUHIUIILI YTOJOBHOM
OTBETCTBEHHOCTH. OH 3aKperuIsieT, Kakue OMacHbIe NSl JIMYHOCTH, O0IIeCTBa WIH
rocyJlapcTBa J€siHUs IPU3HAIOTCA IPECTYIUICHUSIMM, YCTAHABIMBAECT BUIBI
HaKa3aHUM M HMHBIE MEPBI YTOJOBHO-NIPABOBOIro xapakrepa. OOHHM W3 BHUJIOB
HaKa3aHWUH 32 COBEpPUICHHE 0CO00 TSKKUX MPECTYIUICHUM SBISETCS MOXKU3HEHHOE
JINIIIEHUE CBOOOIBI.

B yronoBHO-mpaBOBOM MEXaHW3ME OTBETCTBEHHOCTM OCHOBHOE MECTO
OTBOAUTCS Haka3aHuio. VIMEHHO 4depe3 CHUCTEMY HAKAa3aHWW BBIPAKEHBI CTECIICHb,
XapakTep W OpeAesbl TOCYJapCTBEHHOTO NPUHYKICHUS, OPUEHTUPOBAHHOTO Ha
pemieHue 3a7ad U obecrnieueHrne (yHKIUN TaHHOW OoTpaciu mpasa. [Ipexne yem
OTNpeAeNnTh, HACKOIbKO 3()(PEKTUBHO MOCTABIECHHBIE 33aJa4Md PEATU3YIOTCS MpU
Ha3HAYEHUU YrOJOBHOTO HAKa3aHWs, B YACTHOCTH IMOXWU3HEHHOIO JHUIIEHUS
cBOOOABI, HEOOXOAMMO YCTAHOBUTHh MEXaHH3M, IIOCPEACTBOM pealu3alun
KOTOPOT'O OHU OCYIIECTBIISIIOTCSA. Eciiu 0TOpOCUTH BHEIIHKUE MPENSITCTBUS HA MYTU
HAJJIKANIEr0 MPUMEHEHUs 3aKOHA, IMPU HaJW4YUU KOTOPBIX [aXKe Camble
COBEpIICHHbIE pEIIeHHs] MPOOJIeM MpPaBONPUMEHEHHs] ObLTH Obl OECHOJIE3HBI,
rJIaBHAsg MpPUYMHA HENPUMEHEHUS W HEHAQJJICKAIIEr0 IPUMEHEHHUS 3aKOHOB

3aKJIF0OYCHAa B OTCYTCTBMM B 3daKOHaX COOTBCTCTBYIOIICTO MCEXAHU3MaA HX
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peaymzanuu. be3 aToro HU oaMH 3aKoH jaelicTBoBaTh He MoxkeT (K.®. Tuxonos). B
OTOM CBSI3W PACCMOTPEHHE YTOJOBHO-TIPABOBOTO CONEPKAHUS KAXKIOW U3
MIOCTaBJICHHBIX TIEPE]] YTOJIOBHBIM 3aKOHOJATEIBCTBOM 3a/lad MPEICTABISICTCA U
HEOOXOMMBIM U 1IETIECO00PA3HBIM.

C yuyeToM MHEHHS YUYCHBIX, a TaKXE€ CMBICIIOBOTO 3HAYCHHUs CJIOBa
«obecrieueHNe», HET HUKAKMX COMHEHHH B TOM, YTO OOECHEYHTh MHUP U
0€30IacHOCTh YEJIOBEYECTBA BO3MOXHO (B yrOJIOBHO-TIPABOBOM CMBICIIE) TOJBKO
myTeM ero oxpasbl. [lpyrumm cinoBamu, 3amady oOecmedYeHus Mupa H
0€30MacHOCTH YEJIOBEYECTBA CJIEyeT pacCMaTpWBaTh HE KaK OTICIbHYIO
caMmocTosITeNbHYI0 3amady YK, a B kadecTBe OAHOTO M3 OOBEKTOB YTOJIOBHO-
paBoBO# oxpaHbl. Takum 00pa3oM, U3OKEHHOE TIO3BOJISET MOJIaraTh, 4TO Mepes
YTOJIOBHBIM 3aKOHOJIATEIHCTBOM CTOST JIBE OCHOBHBIC 33/1aUd: OXpPaHUTEIbHAS W
eIy IpeanTeIbHAS .

[To MHEHUIO TUCCEpTaHTa, 00BEKTOM YTOJIOBHO-TTPABOBOM OXPaHbI, KOTOPHIH
MOET OBITh HAPYIICH MOCPEACTBOM COBEPIICHHS 0CO00 TSHIKKOTO MPECTYIUICHUS,
3a koropoe B YK mpemycMoTpeHa BO3MOXXKHOCTh HA3HAYCHUS IMOKHU3HEHHOTO
JMIICHHUS CBOOOIBI, SIBIIAETCS KU3HD 4enoBeka. B 1. 1 ct. 2 YK PO, B nepeune
OXpaHsSIEeMBIX  YTOJIOBHBIM  3aKOHOAATEITCTBOM  OOBEKTOB  OOIIECTBEHHBIX
OTHONICHUW 3aKOHOJATENIb HE KOHKPETU3WPYET OXpaHy KHU3HU YEJIOBEKa.
[Tpenmosaraercs, 4To oXpaHa JaHHOTO 0ObekTa (MPaBO HA JKW3HB) HAXOIUTCS B
pamMKax OXpaHbI ITpaB YeJIOBEKa.

[Ipexxne dYem oOmpeaenuTh MPOILECC pean3aluy JaHHOW 3a]addl  TMpu
HAa3HAYCHUH TIOKU3HEHHOTO JIMIICHUS CBOOOJBI, HEOOXOJUMO OIPEACIIUThH
TpaHUIIBI € ocylIecTBIeHus. Vccnemys: maHHBINA BOMIPOC, TUCCEPTAHT MPUXOIUT K
BBIBO/IY, UYTO yKa3aHHBIC TPAHUIIBI YCTAHABIWBAIOTCS C MOMEHTA BO3JIOKCHHS Ha
KOHKPETHBIX JIAI[ YTOJIOBHO-TIPABOBBIX OOSI3aHHOCTEH MO BO3ACPKAHHUIO OT
COBEpIICHHS 0C000 THKKHUX MPECTYIUICHHUI 10 yTPO30H YTOJIOBHOTO HaKa3aHUS B

BUAC ITIOXKU3HCHHOI'O JIMIIICHU A CB06OI[I>I.

! Hekoropsle yueHsie BRIIENSIOT H TAKHE 3a1a4d, KAK PEryIATHBHAsS W BocruTaTenbHas. CM., Hampumep: Haymos
A.B., Kpacukos 10.A. O noHsTHH NpaBOINPUMEHUTEIBHON dPPEKTHBHOCTH YroJoBHOro 3akoHa / Bectauk MI'Y.
1981.N\e 2.C. 20.
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Peanuzamnus 3amaun mo mpeaynpexaeHUI0 MPEeCTYIUICHUN MPU Ha3HAYCHUH
MOKMU3HEHHOTO JIMIIEHUS CBOOOJBI HAYMHAET OCYIIECTBISATHCS C MOMEHTA
BBIHECCHHUS OOBMHHUTEIBLHOTO IMPUTOBOpa, TaK KaK MMEHHO ASTOT HOPHINYECKUN
(bakT JEKHUT B OCHOBE MPUMEHEHHSI MEp 10 NPEIYIPEKICHUIO pecTymuieHnid. He
BBITIOJTHEHHONH OHAa CYHUTAeTCs B CJydae ITOBTOPHOTO COBEPIICHUS B TMEPHO]
OTOBIBaHUS HaKa3aHUS TSHKKOTO WU 0CO00 TSIKKOTO MPECTYIUICHHS, YTO MPSMO
3aKperieHo B 4. Sct. 79 YK PO.

[Ipu oTObIBaHWMM HaKa3aHWs B BUJIC JMIICHUS CBOOOJIBI IOBTOPHOE
COBEPIIICHHUE MPECTYIICHUSI MOXKET MOBJIeYb coraacHo 4. 4 ct. 56 YK yBenmnuenue
Hakazanus (He Oosnee 30 Jser). [Ipy MOXM3HEHHOM K€ JIUIICHHH CBOOOJBI TOT
CPOK OrpaHWYEH >KU3HbIO KOHKPETHOI'O OCYXXJIEHHOro. DJTO O3HA4yaeT, 4YTO B
JAHHOM CJIy4ae pean3aliys 3aJ1auu 10 MPeIypekKIeHUI0 MPECTYTUICHHUS OCTACTCS
HE BBITIOJIHEHHOM /10 KOHIIA )KM3HU OCY>KJICHHOTO, YTO HaBOJMT Ha OMPEJICIICHHbBIC
Pa3MBIILICHHUS.

Tpemuii napacpag NOCBAIIEH OONUM HadajiaM Ha3HAYEHUs HaKa3aHUsS NPH
OCYKJICHHH K TTOXU3HEHHOMY JIUIIICHUIO CBOOO/IBI.

Haka3zanne B BHAE ITOKM3HEHHOTO JIMIIEHHMS CBOOOJBI Ha3HA4yaeTcs 3a
MPECTYIUICHUS, CBSI3aHHBIE C MOCATATEILCTBOM Ha XKu3Hb. 4. 2 cT. 105,4. 3 crT.
205,cr.cT. 277, 295, 317, 35YK PD.

Cnenyer OTMETUTH, UTO KW3Hb YEJOBEKa — BaxkHeiiiiee, or bora manHoe
emy Onaro. OHa OTHOCHUTCS K HEMPEXOJAIIUM OOIICYEIOBEUSCKUM IIEHHOCTSIM.
BceoOmass nexnmapanms mnpaB  yenoBeka (cr.3), Koncturymus Poccuiickoit
®enepanun (ct.20), MPOBO3IIIACHB, YTO YEIIOBEK, €r0 TIPaBa U CBOOOIBI SBIISIOTCS
BBICIIIEH IICHHOCTBIO, TAPAHTUPYIOT MPABO KaXJA0ro 4esjoBeKa Ha Ku3Hb. OXpaHa
JKA3HH OT MPECTYNHBIX MMOCITaTENbCTB SIBIIACTCA BAXKHEUIIIEH 3aa4€l YTOJIOBHOTO
3akoHomaTenscTBa. Hecmywaitno u OcoOenHas yacth YK P® Hauumnaercs c
MPECTYIUICHUH MTPOTUB JTUYHOCTH.

Bo Bcex craThsax, rie mMpeayCMOTPEHO MOKU3HEHHOE JIMIIICHHE CBOOOIBI,
CaHKIIMU HOCST aJbTEPHATHUBHBIM XapakTep. 3aKOHOAATEIb UCXOAUT U3 TOTO, YTO

HAa3HAYCHHUC CY/IOM HAKAa3aHWA B BUJIC JIMIIICHUSA CBO60I[LI Ha OHpeI[eHeHHBIﬁ CpOK
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HE Bcerjga oO0ecmeunBaeT COONIOJIGHUE CIPaBeAJIMBOCTH NpU Ha3HAUYECHUU
HakazaHus. B atoit cBsa3u B 4. 1 ct. 60 YK PO 3akpemeno, uro 6onee cTporuit
BUJI HaKa3aHWsd M3 YHCIA TMPEAYCMOTPEHHBIX 3a COBEPIICHHOE MPECTYIUICHUE
Ha3Ha4yaeTcs TOJbKO B Cllyyae, €Clid MEHEe CTPOTMi BHUJ HaKa3aHUs HE CMOXKET
oOecreunTh JOCTIKEHHME LieNied Haka3aHus. YUHUTbIBasE 3Ty OTOBOPKY,
MOKU3HEHHOE JIMIIIEHHE CBOOOABI MOXKET OBbITh HA3HAYEHO TOJBKO B TOM cCllydae,
€CJIM JIUIICHUE CBOOOBI HA ONPECICHHBINA CPOK, SBIISISICH MEHEE CTPOTHM BHJIOM
HaKa3aHUsl, HE CMOXKET 00eCNeUnTh JOCTUKEHNE YCTAHOBIICHHBIX B 3aKOHE Iyl
HaKa3aHUS.

Bwmecte ¢ tem 4. 2 cr. 60 YK P® mpemycmarpuBaer, 4To CyJ BIIpaBe
HA3HAUUTh HaKa3aHWE, NPEBBIIIAIONIEE Mpeeabl CAHKUIWM, YCTAaHOBJICHHBIC
crtatbsiMu OCOOCHHOW 4YaCTH. MPU HA3HAYCHUU HAKa3aHUS TI0 COBOKYITHOCTH
NPECTYIJICHUH U MIPU HA3HAYEHUM HAKa3aHUM MO COBOKYIHOCTU MPUTOBOPOB. DTO
03HAYaeT, YTO HaKa3aHWE HA3HAYaeTCs, BO-TEPBBIX, 32 COBEPIIECHUE HE OAHOTO, a
IBYX WM 0oJyiee TPECTYIUICHWH, BO-BTOPHIX, KOT/a OCYXICHHBIA TMOCIHE
BBIHECEHHUsI MPUTOBOPA, HO JI0 MOJIHOTO OTOBITHS HAKa3aHWsI COBEPIIUI HOBOE
npectymiieHue. [lpu 3ToM 3a Kaxkaoe OTAENbHOE MPECTYIUIEHUE HaKa3aHHe
Ha3HAYaeTcs CTPOro B YKa3aHHBIX B CAaHKUMU Mpejenax. BuliiTu 3a Ux mpeness
BO3MOYKHO JIMIIIb MPH ONpEJEJICHUU OOIIEero Haka3zaHus 3a BCE COBEPIICHHbBIC
MIPECTYILICHUS.

Vka3eiBas B 4. 2 ¢t. 60 YK P® Ha TO, 4TO OKOHYATEILHOE HAaKa3aHUE U I10
COBOKYIHOCTH TPECTYIUICHHH M TI0 COBOKYITHOCTH IPUTOBOPOB SBISIETCS OoJiee
CTPOTUM, Ye€M TPETyCMOTPEHO COOTBETCTBYIONUMHU CTaThsiMu OCOOCHHOW dYacTh
VYT0I0BHOTO KOJIEKCa, 3aKOHOIaTeNb JAaeT OCHOBAHME MOJIaraTh, YTO MOKU3HEHHOE
JIUIICHUE CBOOOJBI TI0 CPABHEHUIO C HUMU SBJISIETCS MEHEE CTPOTHM HAaKa3aHHEM.
C TakuM TOJIO)KEHUEM COINIacuThesi Henb3ss. C Apyrod CTOpPOHBI, YYUThIBas
BO3MOXXHOCTh ~ YCJIIOBHO-JIOCPOYHOIO  OCBOOOXJEHHUSI ~ IpU  OTOBIBAaHUU
MIO’KU3HEHHOTO JIMIIeHUsT ¢cBoOO B! (4.5 ¢T.79 YK P®), xorma nuimo MoxkeT ObITh
OCBOOOJKJICHO TIpU OIpPEJEICHHBIX O0CTOSATENbCTBAX 4Yepe3 25 JieT, yKa3aHHbIN

CPOK paBe€H MAaKCHMaJIbHOMY CpPOKY, KOTOpPBI MOXET OBbITh Ha3HAaueH IIO0
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COBOKYIHOCTH IMPECTYIUIEHUH, M SBISIETCS MEHBIIMM [0 OTHOLIEHUIO K
MaKCUMaJIbHOMY CpPOKY IO COBOKYIIHOCTH IMPHUIOBOPOB, 4YTO, HAa Hall B3I,
TAKXKE SABJISIETCS] HEJIOTUYHBIM.

[Toxxu3HEeHHOE JHIlIeHNnEe CBOOOJBI, 0 MHEHHUIO JAUCCEPTAHTA, MOXKET OBbITh
HA3HA4Y€HO TOJIBKO 3@ MPECTYIJICHUS, CBA3AHHBIE C THOENBIO JIIOJEH, C YUETOM
TSKECTH COBEPUIEHHOIO MPECTYIUIEHUSI W HUCKIIIOUUTENBHON OOIECTBEHHOU
ONAaCHOCTH JIMIIA €r0 COBEPIIMBIIET0. JDTO OKOHYATENbHAs CTAJHsA, IPH KOTOPOU
CyJl BBIHOCUT pelleHHuEe B (opMe KOHKPETHOro HakazaHus. VM1 4roObl OHO ObLIO
CIPaBEIJIMBBIM, HEOOXOJUMO YYMUTHIBATH JOMOJHUTENbHbIE OOCTOSATENbCTBA, B
KAueCTBE KOTOPBIX JIOJDKHBI BBICTyNaTh OCHOBHBIE KPUTEPHUHM Ha3HAYEHUS
HaKa3aHusl.

[Ipu Ha3Hauenum HakazaHusa corjacHo 4. 2 cr. 105 YK PO Bo3umkaer
BOIPOC, KaKUMHU JOJDKHBI OBITh XapakTep U CTENEHb OOIIECTBEHHOH ONAaCHOCTU
IOpECTyIUIEHUs, Apyrue oOCTOSTENbCTBA Jejla, 4ToObl Cyl, K Ipumepy, 0e3
COMHEHHUS Ha3HAUYMJI HaKa3aHUE B BUJE MOKW3HEHHOTO JIUIICHUS CBOOOMBI, a HE
MaKCUMaJbHBIH CpPOK JIMIIEHHS CBOOOABI WM JIMIIEHUWE CBOOOABI IO
COBOKYIHOCTH MPECTYIJIEHUH, KaKUMU KPUTEPUSIMH B JTAHHOM Clly4ae IOJIKEH
PYKOBOJICTBOBAThCS Cy1?

IIo MHEHHI0O naHccepTaHTa, TAaKMMM KPUTEPHUSIMH JOJDKHBI BBICTYIATh
cienyromue 0co00 KBanupuIUpPyOUe IpU3HaKku: 00bEKTOM yroJIOBHO-IIPABOBOM
OXpaHbl B JIAHHOM Clly4ae JOJDKHA BBICTyNaTb TOJBKO JKH3Hb YEJIOBEKA,;
COBEpUICHHOE ACSIHUE JOJKHO OBITh 0CO00 TSKKHUM; JTUYHOCTH BAHOBHOTO JOJDKHA
OTJIMYATHCS HCKITIOYHTETBHOM ONAaCHOCTHIO . BBIIETCHHE YKa3aHHBIX KPHTEPHEB
IIPYU Ha3HAYEHUH MOKU3HEHHOTO JIMIIEHNS CBOOObI JOJKHO UCKIIKYATh CIUIIKOM
IIMPOKUH IHAIa30H CAaHKIUI 0c000 TSHKKHUX MPECTYIICHUH.

[TonoxxeHne o© HEOOXOOMMOCTH YyuyeTa MpU HA3HAYEHUM HaKa3aHUs

XapakTepa W CTENeHU OONIECTBEHHON OMAcHOCTH MPECTYIUIeHUs, OECCIOpHO,

! Amamms 73 yromosmbix men CapaToBckoro obiactHoro cyga u Bepxosroro cyma KaGapmmro-Baikapckoii
PecrryGnmku, 1Mo KOTOPBIM BBIHOCHIIOCH TOXXH3HEHHOE JIMIIEHHE CBOOOIBI, MOKA3all, 4YTO JAHHBIA BHJ HaKa3aHUSI
Ha3HA4YaeTcs JIMIAM HCKIIOYMTENFHONH OMACHOCTH JAJIs 0OmIecTBAa, KaK IMPaBHIIO, 32 YMBIIIICHHOEC NPUYMHEHHE
CMEpTH TpeM W OoJiee yHiaM, 3a YOUHCTBO, COBEPIICHHOE C OCO0OW KECTOKOCTHIO, 3a YOMICTBO, COBEPIICHHOE
TPYMION JIUL, TPYIIION JIKII 110 TIPEABAPUTEIILHOMY CTOBOPY WJIM OPTaHU30BAHHOM TPYIIION.

15



SBISIETCS. BaXKHBIM TpeOOBaHMEM OOmMMX Hadal ero HaszHadeHus. OmHAKO
HEOOXOJAMMO WMETh B BHUJIY, UYTO MOAOOHBIE KPUTEPUH YCTAHOBIICHBI U TIPHU
KOHCTPYHUPOBAHUM JUCIIO3UITMN COOTBETCTBYIOMMX cTaTteit Ocobennoit yactu YK,
ompeneNsss XapakTep W Pa3IMYHYI0 CTETeHb OOIIECTBEHHOW OIACHOCTH,
MPOSIBIIIEMBbIE B PA3JIMYHBIX BapUaHTaX OJHOIO M TOTO JKE€ MPEeCTYIJICHUS.
[IpenycmaTpuBas HEOOXOIMMOCTh yueTa XapakTepa W CTENEHU STOH ONMacCHOCTU
MPECTYIUICHUS, 3aKOHOJATEeNh, OYEBUIHO, HMCXOMWJ W3 TOTO, YTO XapakTep H
CTENEeHb OOIIECTBEHHONW OIMACHOCTH KOHKPETHOTO TMOCATaTeIbCTBA B Pa3HBIX
BapUaHTaX BCErJa MMEIOT CBOM OCOOEHHOCTH, YTO M HEOOXOJUMO BBISBISTH U
YUUTHIBATb.

B nelicTByromieM yrojgoBHOM 3aKOHOJATENbCTBE MOKU3HEHHOE JIUIICHUE
CBOOO/IBI ABJISACTCS TUCKPEITUOHHBIM (IT0 YCMOTPEHUIO CY/Ia).

B mpornecce uccienoBaHusi aBTOp HWHTEPBBIOMPOBAN CyJeH, BBIHOCHUBIIHUX
MIPUTOBOPHI C HA3HAYCHUEM HaKa3aHWM B BUJI€ TTOKU3HEHHOTO JIMIIEHUS] CBOOO/IBI.
Ha Bompoc, kakoif, Ha Baml B3TJIsj, AODKEH OBITh KpUTEpPHM NMpH Ha3HAYCHHUH
MMOKU3HEHHOT'O JIMIIEHHUS CBOOOIbI, B OCHOBHOM OTBEYAIM, YTO MCKIIOYHUTEIIHHAS,
MOBBINICHHAST OMACHOCTh JIMYHOCTH BHUHOBHOTO. Kpome Toro, Hamu ObuTH
MPOaHAJIM3UPOBAHBI YTOJIOBHBIE JI€JIa, MO KOTOPHIM BBIHOCWJIMCH TMPUTOBOPHI C
Ha3HAYCHHWEM HaKa3aHMs B BUJIE MOKU3HEHHOTO JIMIIEHUsT ¢CBOOOIbI. [IpakTruecku
BO BCEX Jenax CyJ Ha3Hayal TOXU3HEHHOE JIUIEHWE CBOOOIBI C YyYEeTOM
XapakTepa U CTeNeH! OOIEeCTBEHHON OMAaCHOCTH COBEPIICHHOTO MPECTYIUICHHUS, a
TaK)Ke UCKIIFOYNUTEIHLHOM ONTACHOCTH BUHOBHOTO JIMIIA.

JluccepTanT mnpesuaraer cueiarb oroBopky B cT. /0 YK P®, uto 3a
COBEpIIIEHHE HOBOTO 0CO00 TSHKKOTO MPECTYIJIEHUsI JIMOO COBEPIICHHUE HOBOIO
TSOKKOTO WJIM 0CO00 TSDKKOTO TPECTYIUICHHUS TMOCJE TOro, Kak OBIJI0 Ha3HAYCHO
MaKCHMAaJIbHO€ OKOHYATEIbHOE HAaKa3aHWE IO COBOKYIMHOCTH IPUTOBOPOB, CY/I
MOXET Ha3HAYUTh MOKU3HEHHOE JIMIIIEHUE CBOOOIBI JIMOO CMEPTHYIO Ka3Hb. JTO
OyZIeT COOTBETCTBOBATH MPHUHITUITY CIIPABEIIUBOCTH.

OOmme Havajna Ha3HAYCHHWS HaKa3aHWs NpPU HAa3HAYCHUU TMOKU3HEHHOTO

JINIIICHUA CBO6OIH:-I, II0 MHCHHUIO JOUCCCPTAHTA, MPCACTABICHBI B 3aKOHC
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HEJI0CTaTOYHO MOTHO. Heobxoammo BeIpaboTaTh MEXaHU3M, C IIOMOIIBIO KOTOPOTO
CyZIbl YBEPEHHO C YYETOM BBIPAOOTAHHBIX, YETKO COPMYITHPOBAHHBIX KPUTEPUEB
MOTJIM OBl HA3HAYATh UCCIEAYEMbIN BUJ HAKa3aHUS.

I'naBa Tperbsi «COOTHOIIEHNE HAKa3aHWM B BUJAE JUIICHHUS CBOOOIBI Ha
OTpEeEICHHbIM CPOK, MOXU3HEHHOTO JMIIEHHUS CBOOOABI M CMEpPTHOM KazHHU»
cocTouT M3 AByX maparpados: 1) «Iumenue cBoOOABI Ha ONpPEIEICHHBINA CPOK U
MOXKM3HEHHOE JIMIIEHHE CBOOOIbI», 2) «l[loKM3HEHHOE JHUIICHHE CBOOOIBI U
CMEpTHAs Ka3Hb».

B nepsom napacpaghe wmccrnenyroTcsi BONPOCHI, Kacaloluecss TaKuX BHUIOB
HaKa3aHWW, KaK JMIIEHUE CBOOOIBI Ha OMPEICICHHBIM CPOK M TOXKU3HEHHOE
JINIIIEHUE CBOOOIBI.

[lo MHeHWIO [OHMCCepTaHTa, WPABOBOE TOHATHE JIMIIECHUS CBOOOIBI,
3akperieHHoe B c¢T. 56 YK P®, Bwipakass ero CymHOCTh B IOJHOM Mepe, He
PAcCKpBIBAET COACPKAHMS JAHHOTO HAaKa3aHUS.

be3 coMHeHus, MOKHO YTBEP)KIaTh, YTO MOKU3HEHHOE JUIIICHUE CBOOOIBI
aByigeTcsl Oojiee CTPOTMM BHMJIOM HaKa3aHUs, YeM CPOYHOE JIMIIEHUE CBOOOIBI.
Bwmecte ¢ Tem ¢ yderom tpeboBanuit 4. 5 cr. 79 YK PO, numo moxer ObITh
OCBOOOXICHO YCIOBHO-IOCPOYHO TOCiE (DAaKTUUECKOTO OTOBITUS HaKa3aHUd B
BU/JIE MOXXU3HEHHOTO JIMILIEHUsI CBOOOJbI HE MEHee JBaJlaTH MATH JeT. B To xe
BpeMs MaKCHUMaJbHBIA CPOK HAKa3aHWs B BHJAE JHUIICHUS CBOOOABI TIO
COBOKYMHOCTH MPUTOBOPOB MOKET ObITh Ha3HAueH Ha Tpuuauath jeT. [Ipu sTom
BO3HHMKAET BOIPOC, KAKOW BHJI HAKA3aHUS SBIIsETCS Oosee cTporuM. B 310l cBsi3y,
0 MHEHUIO JUCCEePTaHTa, NPEACTABISAETCS 1€JIeCOO0Pa3HbIM  JIOMOJHUTH
HauMeHoBaHue cT. 57 YK P®D tem 00CTOSITENbCTBOM, YTO MPHU €ro Ha3HAUYECHUU
COXpaHsEeTCs MPaBO Ha OCBOOOXKICHNE.

[lo)ku3HeHHOE  JUIIEHWE  CBOOOJIBI  OTJIMYAIOT  OOCTOSTEILCTBA,
COCTaBIIIOLIME €ro CYUIHOCTHOE CcoOAepKaHue. Takoe Haka3aHue HENb3s
«YCUJIMTH» MYTEM CIIOKCHUS HAKa3aHUW 33 COBEPIICHUE JIPYTHMX MPECTYIUICHUU
Opyd TOM, YTO CPOK JIMIIEHHUS CBOOOJbI HA OMNpPEIECTICHHBbIA CPOK MOXKET OBITH

yBenuyeH. [Ipu OTOBIBaHMM TMOXXKU3HEHHOTO JIMIIEHUS CBOOOABI COBEPIICHHE
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NOBTOPHOI'O MPECTYIUICHHS B YCJIOBUSAX HCIPABUTEIBHOTO YUPEKIEHUS OCTAETCS
paKTHUeCKH Oe3HaKa3aHHBIM U, CJIEAOBATENbHO, AJIsl OTOBIBAHMSI 3TOTO HAKA3aHUs
HEO00XO0MMO CO3aTh YCIOBUS 0CO00 CTPOTrOi U30JIALINH.

[loxxu3HeHHOE NHIIEHHEe CBOOOJBI OTJIMYACTCS OT JIMIICHUS CBOOOJBI Ha
ONPEIEICHHBIM CPOK TEM, YTO IOJHOCTBIO IPU H3BECTHBIX YCJIOBHUAX JIMILAET
OCYXJIEHHOTO BO3MOYKHOCTH OCBOOOXKJEHHUS, TaK Kak YCIOBHO-AOCPOYHOE
OCBOOOKJICHHE MPHU €ro OTOBIBAHMHM BO3MOKHO JIMIIb KaK MCKIIOUEHHE, a HE Kak
npaBwio. Pasnuuarorcss 3T BUABI HAKa3aHUW M 10 CTENEHU MOPAIBHOTO
BO3JIEMCTBHSI HA OCYKIEHHOTO.

[To MHeHMIO aBTOpa, MPEACTABISETCS 1IeeCO00pa3HbIM BHECTH M3MEHEHUS
B cT. 57 YK P® ¢ yka3zaHueM Ha TO, 4TO B CIy4yae COBEPUIEHHS] HOBOTO TSKKOIO
WIH 0CO00 TSDKKOTO MPECTYIUICHUS JUIy MOKET ObITh Ha3HAYEHO MOXHU3HEHHOE
JMILEHUE cBOOOJBI 0€3 IpaBa Ha yCIOBHOE OCBOOOXAECHHWE OT JAlbHEWILIEro €ro
OTOBIBaHUS.

PaccMoTpenue mnpu3HAKOB Haka3aHUs B BHJAE JMIIEHUS CBOOOIBI Ha
ONPEIEICHHBIM CPOK, €ro CXOACTBA M Pa3iu4us C IO0XXU3HEHHBIM JIMIICHUEM
cBOOO/BI, MPUBOAMT K BBIBOAY, YTO 3TO JBa pA3IUYHbIX BHUJA HaKa3aHUS.
[To)xn3HeHHOE JMIlIeHHe CBOOOJBI, B OTJIMYME OT JIMLIIEHUS CBOOOABI Ha
ONpEAENEHHBIH CPOK, MOXET OBITh OTHECEHO K HCKIYHUTEIbHOMY BHUAY
YrOJIOBHO-TIPABOBOTO MPUHYXKACHHS, TaK KaK (PYHKIIMOHAIbHAS 3HAYUMOCTD 1eJe
HaKa3aHWs COBEpIIEHHO HMHas. CBoeoOpas3ue NMpaBOBOW M COLMAIBHON MPUPOJBI
MOKM3HEHHOTO JIMIIEHWS CBOOOJBI OTMEYEHO M TMO3UIMEH 3aKOHOJATels
OTHOCHUTENIHO 3aKperuieHus: (OpMajbHBIX OCHOBAaHHM NPUMEHEHHs YCIOBHO-
JIOCPOUYHOTO0 OCBOOOXKIEHUS OT JAIbHENUIIET0 €ro OTOBIBAHUS.

ABTOp IMCCEPTALIMOHHOTO MCCIENOBAHUS HE PA3leiseT TOUKY 3PEHUS TEX
YUEHBIX, KOTOpbIE CUMTAIOT MOYKU3HEHHOE JIMILIEHUE CBOOOABI Pa3HOBUIHOCTHIO
JMILEHUsT CBOOOABI M paccCMaTpPUBAET €r0 B KAUECTBE CaMOCTOSITEILHOTO BHUJAA
HaKa3aHus.

Bmopou napacpag mNOCBSIIEH COOTHOLICHUIO MOXU3HEHHOTO JIMILEHUS

cBOOO/BI M1 CMEPTHON Ka3HH.
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B cootBerctBum ¢ 4. 1 cr. 20 Koncturymuu Poccwuiickoit denepanmn,
KOKIBI HMMEEeT MpaBO Ha JKW3Hb. <«YemoBeYeCcTBO HE CMOXET MPOIJIUThH
coOCTBEHHOE OBITHE, €CJIM OHO TMEepPEeCTaHeT BOCIPUHUMATH >KM3Hb KaK BBICIIYIO
neaHocte» ([1.C. I'ypeBuu). CormacHo 4. 2 ct. 20 Konctutynuu P® cmeprHas
Ka3Hb  MOXET YCTaHAaBIMBAaTbCA  (efepadbHBIM 3aKOHOM B  KadecTBE
UCKITIOYUTEIFHOM Mephl HaKa3aHWs 3a 0CO00 TSDKKHE TPECTYIJICHUS MPOTUB
KU3HHU TIPU TIPENOCTaBICHUU OOBHHSIEMOMY IIpaBa Ha PACCMOTPEHHE €ro Jena
CyIOM C YydYacTHeM TpPHCSKHBIX 3acenateneil. [lo MHEHWIO AuccepTaHTa,
MPEACTABISICTCS  11€JI€CO00pa3HbIM  JaHHOE KOHCTUTYIIMOHHOE  TOJIOKCHUE
pacnpoctpanuth Ha cT. 59 YK P®, uro Oynmer cnocoOCTBOBATH €€ JIOTHYECKOMY
3aBEPIICHUIO.

[{enecoobpa3HocTh 1 3HPEKTUBHOCTh pacCMATPUBAEMBIX BHIOB HaKa3aHUN
OTpeeNseTCs TeM, HACKOJBKO YCIEIIHO OHHU JOCTHUTAIOT YKa3aHHBIX IeJel
HaKa3aHUS — BOCCTAaHOBJICHUE COLMAJIBHOW CIPaBEAJIMBOCTH, HCIPABICHHUE
OCYXJIEHHOTO, a TAK)Ke MPEAYNPEkKICHUE COBEPIIIEHUS HOBBIX MPECTYIUICHUMN.

[TonsiTHE CHpaBeATUBOCTA CONEPKHUT B cebe TpeOOBaHWUE COOTBETCTBHSI
MEXIy TPECTyIUICHHEeM W Haka3zaHueM. Ha Hamm B3rsin, Haaudue B CAHKIIHASX
crareit YK P® (u. 2 ct. 105, 277, 295, 317, 35&)epTHOli Ka3HH, a TeM OoJiee ee
NPUMEHEHHE, CBUICTEIBCTBYET O POJIH rocyaapcTBa — Mctutens. «lIpectymHuk —
ATO YEJIOBEK, KOTOPHIH OMAaceH B JaHHOE BPEMS U KOTOPOTO HYKHO W30JHPOBATH
WIA TIOTBITaThCsl UCTIPABUTh, HO KOTOPOMY HH B KOEM Ciydae HE Hag0 MCTHTH»
(4.1. Kypckuii).

B ognom u3 cBoux BeicTyruienni, B.B. Ilytun 3aaBun: «Ecnu npaBunbHbIM
SIBIISIETCS] T€3UC, COTIACHO KOTOPOMY MBI OOJIBIIIE BCETO CTPagacM OT TOTO 371a, KO-
TOpO€ HAaxOJIWUTCA BHYTPM HAC CaMHX, TO MOXKHO CKa3aTh, YTO YXECTOdas
HaKa3aHWe, a CMEepTHas Ka3Hb M0 CYTH HaKa3aHWEM He SIBJISCTCS, OHA SIBISICTCS
CKOpee MECThI0O CO CTOpPOHBI TOCYIapcTBa, TaK BOT, YyKeCTOodas HaKa3aHHeE,

TroCcyaapCTBO HE YCTPAHIACT KCCTOKOCTH, a TOJIBKO IMOPOXKIACT €€ BHOBb U BHOBbD.
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['ocymapctBO HE [ODKHO TMpHCBaWBaTh cebe MpaBo, KOTOPOE  MOXKET
IIPUHAUISKATD TONBKO BCEBBIIIHEMY, — THIIATD YETOBEKA SKU3HI .

PaccmatpuBasi COOTHOIIICHHE HaKa3aHUN B BUJE TOKW3HEHHOTO JIAIICHHUS
CBOOOJIBI M CMEPTHOW Ka3HW, AWCCEPTAHT MPHUXOAUT K BBIBOIY, UYTO TMPHU
Ha3HAYCHUH MOKU3HEHHOTO JIMIIEHUS CBOOOJIBI IIETM HaKa3aHUs JOCTHUTAIOTCS,
TOTJa KaK MpH MPUMEHEHUH CMEPTHOW Ka3HM IIeJTM HaKa3aHWs B MOJHOM O0beMe
HE JIOCTUTAIOTCA.

Uro kacaeTcs 1eNId UCIIPABIICHUS OCYXACHHOTO, TO YK He pacKpbhIBaeT CyTu
3TOrO MOHATHs. B Teopuu yroiaoBHOTO mpaBa JaHHAs I€JIb BBIPAXKAETCS B TOM,
YTOOBI yIEpKaTh JIMIIO, KOTOPOE YXKE COBEPIIUIIO MPECTYIUIEHHE, OT COBEPIICHUS
HOBBIX MPECTYIMHBIX TIOCSTATENIbCTB. ITo MHEHHIO JMCCEepTaHTa,
B3aMMOCBSA3aHHOCTh YKa3aHHBIX ILieJieil 00ycloBiIeHa TeM, 4YTO, HCHpaBIss
OCYKJICHHOTO, JOCTHTaeTCs IeJb CHEIHAIbHON TPEeBEHIIMU, TaK JX€ Kak W
JOCTHKCHHE CIIEIUATBHON TMPEBEHIIMH CBOJIUTCS K UCTPABICHUIO OCYXKIIEHHOTO.
N3omsitmst OCYXKJEHHOTO K MOKU3HEHHOMY JIMIICHHIO CBOOOMABI, KaK MpPaBUIIO,
OTPaHWYMBACT HA JJIUTEIHHOE BPEMS BO3MOXXHOCTh COBEPIIEHHS MM HOBBIX
npectymieHuii. [Ipu 3ToM 3akoHOAATENh OCTABIAET 3a OCYKICHHBIM MPaBO Ha
OCBOOOKIICHHE, YTO SIBISAETCS MPSMBIM MPOSIBIICHUEM MPHUHIIAIIA TYMaHU3MA.

Jliis onpeneneHrst BO3MOKHOCTH JTIOCTHDKEHHUSI pacCMaTpUBAEMON TENH MPH
Ha3HAUYCHUM CMEPTHOW Ka3HU HEOOXOAMMO OTBETUTh Ha JBa Bompoca: 1) mei-
CTBUTEJIBHO JIM CMEPTHAs Ka3Hb SIBISETCS BaXKHBIM CPEICTBOM IPEIyNpPEkKICHUS
0C000 TSHKKUX TPECTYIUICHUH H 2) He MPUBOJUT JIK €€ OTMEHA K OTPHIIATCIbHBIM
NOCNEACTBUSIM B OOpb0Oe C OmacHbIMHM MpecTyruieHusMH. Ykasom [Ipesnamyma
Bepxosnaoro Cosera Coroza CCP 30 anpenst 1954r. 3a yMmbllieHHOE YOUNWCTBO B
yroJIOBHOE 3aKOHOAATEIbCTBO OblIa BBeAeHA cMepTHas ka3Hb. B 1959r. A.C.
HuxudopoB wuzyunmn auHamuky yowiictB 3a mepuoa 1954-1958 rr. Bwmecto
OKHJIABIIETOCS PE3KOTO CHIKCHUS CTAaTUCTUYECKHX MOKa3areseil Obu1 00HapyXeH

HEYKJIOHHBIA U PE3KUN POCT, KaK MO COIO3HBIM pecmyOsnkam, Tak u no Coro3y B

! IIyrun B.B. I'ocynapcTBO HEe 10OKHO MpUCBauBaTh IPaBO, KOTOPOE MOXKET MPUHAAJIEKATh TOJIHKO BeeBbilHeMy,
— nummaTth denoBeka xusnu // Poceniickas roctumust. 2001.Ne 9. C. 1.
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uenoM. [pyrumu cioBamM, CMEpPTHAasi Ka3Hb HE TOJIBKO HE OCTaHOBWJIA U HE
COKpaTuja BaJl IPECTYIMHOCTH, HO CIIOCOOCTBOBAIA €€ aCTPOHOMUYECKOMY POCTY.

To, 4YTO cCMepTHas Ka3Hb HE OKa3blBACT BIMSHUS Ha CHH)KECHUE
MPECTYNHOCTH, MPU3HAIOT U MPAKTUKHU-TIPABOTIPUMEHUTEIIH.

[Ipoananu3upoBaB LENM HAKa3aHUs, a TaKXe TMOKU3HEHHOE JHIICHUE
CBOOOJIbI U CMEPTHYIO Ka3Hb, JMCCEPTAHT MPUXOAMUT K BBIBOAY, UTO HHU OJIHA U3
1eJel Haka3aHWs HE MOXKET OBITh JIOCTUTHYTa MyTEM YHHUYTOKCHHS YeJOBEKa.
bonee Toro, cMepTHas Ka3Hb €CThb OTPHUIIAHWE NPUHUMWIIA HAaKa3aHHs, OCHOBHOE
COJIEp’)KAaHUE KOTOPOTO COCTOUT B UCIpPaBIICHUU. IMEHHO MOKU3HEHHOE JTUIIECHUE
cB0O0OO/BI, KaK OJUH U3 CaMbIX CYpOBBIX BHA0OB HakazaHuii B YK P® 3a ocobo
TSOKKHE TPECTYIUICHHS, pealiu3yeT MOTPeOHOCTh B KOMIIEHCAIIMOHHOW Mepe,
MAKCHMaJIbHO aJICKBATHOM CMEPTHOW Ka3HU, B MOJHOWM MEpPE OTBEYACT LEISAM
HaKa3aHUsl.

HccenenoBaB COOTHONIEHHWE YKA3aHHBIX BUJIOB HAKAa3aHUM, aBTOP MIPUXOJIUT K
BBIBOJTY, YTO MOKU3HEHHOE JIUIICHHE CBOOOIBI OepeT Ha ceOst GyHKITNIO CMEPTHON
Ka3HU Y MO3TOMY PAacCMaTpUBAETCS KAaK CaMblil paJuKalbHbIN BUJ HAaKa3aHUs, B
CHJTY 4eTO 0OpEeTaeT CBOIO UCKIIOUNTEIHLHOCTD.

B 3akawovennu B 00001IEHHOM BHJI€ U3JI0KEHBI BBIBOJIbI, OCHOBAHHbBIEC Ha
pe3yJbTaTax JuCCEPTALMOHHOTO UCCIEA0BAHNUSA.

ITo TemMe aHMCCEPTALIMOHHOIO MCCJICAOBAHMS ABTOPOM OIyOJIMKOBAHBI
cijeaymounue padorsl:

1) JKenoxoe H.B. 3HaueHue I1ieJicd HakKa3aHUS TIpU HA3HAYCHUU
MOKU3HEHHOTO JAIeHUs cBoOoxabl // BectHuk CapaTOBCKOW TOCyAapCTBEHHOU
akagemuu npasa. - CaparoB: M3n-Bo 'OY BIIO «CapartoBckasi rocyapCTBEHHasI
akagemus nmpasa», 2007Ne 2 (0,3rm.1.).
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