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OBIIAA XAPAKTEPUCTUKA PABOTDI
Ilpuzpax 6pooum no nianeme,
NPpU3PaK HUSUIUIMA
A. I'ntokcman.

AKTYaJIbHOCTh HMCCJICJOBAHUSA. B KoncTuTynum Hameu CTpaHbl
3aKpEIUIEHO MOJIOKEHNE, COrNIacHO Kotopomy Poccuiickas Penepanusa — Poccus
€CThb JEMOKPAaTUYECKOE IIPABOBOE TOCYNApPCTBO. JTO O3HAYaeT, 4YTO B TaKOM
rocyZapCcTBE OCHOBHYIO pOJIb IPU3BaHbl UTPATh MIPABO, 3aKOH, MOPSIIOK, YBaKEHUE
paB ¥ CBOOO]I YEJIOBEKA, KOTOPhIE MPU3HAIOTCA BBICHIEH COIMATIBHOMN IIEHHOCTHIO.
Wx 3amura, rapaHTUpOBaHUE — 00513aHHOCTH FOCY1apCTBA.

OnHako MpPaKTUYECKOMY BOIUIOIIEHWIO B KU3Hb O3TUX U JPYrUX
I'YMaHHCTHYECKUX HUJIEH, IPOBO3IIIALIEHHBIX poccuiickoi KoHcTuTynuen, Memaror
pa3iauyHble HEraTUBHbIE ()AKTOPbl U AHOMAJIUH, OJHUM U3 KOTOPBIX SIBISETCS
NpaBoOBOW (WJIM IOPUIUYECKUN) HUTHIN3M. VIMEHHO ero BIHMSHHE B KOHEYHOM
cyeTe CIOCOOHO 3aTOPMO3UTh IPOBEACHUE JEMOKpaTuueckux pegopm B Poccun.

Mexay TeM H3y4EeHHMIO 3TOrO SIBJIEHHS J0 HEJABHETO BPEMEHHU YJEJSAIOCH
HEJ0CTaTOYHOe BHUMaHue. [loABisIMCHE OTAENbHBIE CTaTbM B HAY4YHOU
JUTEpaType U CPeACTBaAX MaccoBOM MH(OpMaIMH O HEOOXOIUMOCTH OOpOThCS C
PaBOBbIM HHUTUIM3MOM. OJHAKO KOMIUIEKCHBIM Hay4HbId HOAXOJ K aHalu3y
JTAHHOTO (heHOMEHA BhIpaOOTaH HE ObLI.

IIpesnaent PO B OHOM M3 MHTEPBBIO MHOCTPAHHOW IpEcCe MOAYEPKHYII,
YTO «YPE3BbIYAITHO ONACHA CUTYallUs, CBS3aHHAS C HUTWJIM3MOM I10 OTHOLIEHUIO K
UCIIOJHEHUIO JIEHCTBYIOIIMX 3akoHOB. Kyna Obl s HM noexain, Be3[e IEepBbIH
BOMPOC, KOTOPBII MHE 3aJ1al0T JIIOAM, —HACTyNnuT Ju B Poccuu Bpemsi, korna OyayT
MCTIOJHATBCS 3aKOHBI»',

VYcunenne unTepeca K npodsieMe NpaBoBOr0 HUTMIIM3Ma HA4aJloCh B KOHIIE
80x — mawame 90X romoB MHHYBIIETO CTOJETHUs, KOTJa BMECTE C Kpaxom

COBETCKOM CHUCTEMBI €0 MPOsIBICHUS MPUOOPETN TOTAIbHBIN, MACCOBBIN XapaKTep.

! Mspectus. 2000.12cenT.
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[MostBunMCH MepBbie MyOIUKALIMY, TOCBSIIICHHBIE PA3IMYHBIM aCIIEKTaM MPaBOBOTO
HUTUJIU3Ma M, B YaCTHOCTH, €r0 pa3pylIuTeNbHOMY nedcTButo. Hawanoce u
UCCIIEJOBAaHUE MHBIX (OPM HUTHIMCTHUYECKOTO OTpUllaHus — Quiocodcekoro,
KYJIBTYPHOTO, HPAaBCTBEHHOTO, TYXOBHOTO, MOJUTHYECKOTO, TOCYJapPCTBEHHOTO U
Ap-

Cnenyer OTMETUTbH, YTO A0 CETOJIHSLIHETO JHS HE BBIPAOOTAaHO €IMHOTO
NOJIX0Ja K TIOHMMAaHUIO 3TOr0  siBIEHUS. TemM BpeMeHeM MaciuTadbl
paccmaTpuBaeMoro OeICcTBUSL B COBpeMEHHOM Poccun Bce Oosee pazpacTaroTcs U
NPUHUMAIOT ONIACHBIH JJI1 MHTEPECOB rOCyAapCTBa U OOIIECTBA XapaKTep.

Ku3up mokaspiBaeT, YTO MPOW3BOJ, AaHApPXHsl, BCEI03BOJICHHOCTD,
UTHOPUPOBAHUE PA3IMYHBIMU CYOBEKTAMM CBOMX OOSI3aHHOCTEH CBSI3aHBI MPEXKJIE
BCEro C pacxysi0aHHOCTHIO, OE30TBETCTBEHHOCTHIO, IPABOBBIM HUTHIM3MOM
YMHOBHUKOB U PSAJOBBIX IpaKAaH. Y MOCIEIHUX OH IPOSBISAETCS, B YACTHOCTH, B
HeyMeHuU (Hexenannu) 3QpQEeKTUBHO MOJIb30BATHCS MPEAOCTABICHHBIMU 3aKOHOM
npaBaMH U CBOOOJaMH, TPOTUBOCTOATH UX HAPYLICHUSIM.

bonee nByxcor ner Hazajy (QpaHIly3CKUH NpaBOBEN, IPOCBETUTEIb U
¢unocop II. Mourteckbe 3ameTws: «BHUKHUTE B TNPUYMUHBI  BCAKOH
PACIYLIEHHOCTH ¥ BBl YBHIUTE, YTO OHA POUCTEKAET OT OE3HAKA3AHHOCTHY',

To e caMoe MOXKHO CKa3aTh O HUTWJIMCTUYECKOM OTpULaHuM. Maio Toro,
YTO B Halllei CTpaHe MHOTMMHM YJIeHAMH OOIIECTBAa HE COOIONAIOTCS 00s13aHHOCTH
U 3aIpEThl, YCTAHOBJIEHHBIE 3aKOHOM, — JTUCKPEAUTHUPYETCS AAKE TAKOE MOHSITHE,
KaK I'paKIaHCKUM JOJIT.

A mexay teMm, kak nucan M.A. UnbuH, «11011, HE KeNarolue Mpu3HaBaTh
3aMpeTHOCTEH, JIErKO 3a0bIBAIOT BCAKUN yAEp:K U AUCLMILIMHY MM OKa3blBAIOTCA
OOpEYEeHHBIMU Ha IIPAaBOBYK HEBMEHAEMOCTH» - TO €CTh Ha HOPUAUYECKHH
HUTUITU3M.

CkazaHHOe M 00YCIOBUJIO BBIOOp TEMBI IHUCCEPTALMHU, JKEIAHHE aBTOpa

BHECTH CBOM CKPOMHBIN BKJIA]l B €€ UCCIIEIOBAHNUE.

! Monreckne 111. O nyxe 3akoHoB. M., 1956.C.456.
2 Yinbun ULA. O cyurHocTd npaBoco3Hanus. M., 1993.C.24.
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Crenennb pa3padoranHocTu Tembl. Kak yxe ormeuanoch, B 90+ie TObI
MUHYBIIIETO CTOJIETHSI MHTEPEC K PA3IUYHBIM acleKTaM IPaBOBOr0 HUTHIIM3MA
3HAYUTEJIbHO BO3poc. llosBuiauch CTaThM, JAUCCEpPTALMH, MOCBAILICHHBIE
OTIETBHBIM CTOPOHAM M BOIIpocaM TeMbl. B 1ie1oM ke 00CTOSATEIhHBIX,
byHIaMEHTAIBHBIX HMCCJIEAOBAaHUM, OTBEUAIOIIUX COBPEMEHHBIM TPEOOBAaHUSIM U
peausiM, MOKa HET.

JlanHO# mpoOIeMaTUKON TaK WM WHa4de 3aHUManuch W 3aHuMarorcs A.C.
bonmapes, M.B. Bapnamosa, B.I. I'oiiman (YepBoniok), A.Il. Edpemos, B.B.
Koxesnukos, B.J[. Jlomosckuii, H.U. Maty3oB, N.C. Hapckuii, 2.FO. ConoBbes,
B.A. Tymanos, C.B. fpnyn. 3ammmensl kanaumatckue aucceprammu (A.B.
ApOy3oB, O.P. I'ynuna, P.A. Kysuenos, JI.A. Jlymuna, B.I'. Cadonosn, K.I'.
denoperko) u ogHa JOKTOpckas auccepranus ¢unocoda B.H. Tymsauxuna.
[Tocneqnuii BBITYCTUI MOHOTpaduio, 3HAYUTEIIPHOE BHUMAaHHE B KOTOPOU
yaeneHo GpuirocodcKo-conUan-HOMy OCMBICIEHHUIO IIPABOBOTO HATHIIM3Ma'.

OTtaenbHBIC ACMEKTHI MPABOBOTO HUTWUJIM3MA M HEOOXOIUMOCTH OOpPBOBI C
HUM 3aTparuBaroTcs Takxke B pabortax TeopeTtukoB mpaBa: C.C. Anekceera, B.K.
bab6aera, M.U. baittuna, B.M. Bbapanosa, I1.I1. bapanosa, B.Il. bensesa, H.C.
bonpaps, I'.A. bopucosa, b.B. BacunbeBa, B.M. Bensxuna, H.B. Burpyka, H.A.
Bnacenko, H.H.Bomnenko, C.A. I'motoBa, JI.U. I'myxapesoui, II.A. I'yka, N.A.
WBannukoBa, B.T. KaOwemmea, B.H. Kapramosa, T.B. Kamanunoi, J[.A.
Kepumona, E.B. KonecnukoBa, C.A. Komapona, ['.H. KomkoBoii, B.B. Jlazapena,
H.A. Jlumuackoro, A.b. Jluctorkuna, E.A. Jlykamosoi, B.fA. Jlro6ammma, B.JI.
Masaesa, A.B. Mainbko, ['.B. Mansuesa, O.B. Mapteimuna, J[.9. Mapuenko, A.C.
Mopnaosua, A.M. OBunnnukosa, K.M. Oscensan, C.B. Ilonenunoit, T.H. Panpko,
10.C. PemeroBa, P.A. Pomamosa, O.}O. Pribakosa, B.II. CanpHukosa, B.A.
Canyna, A.Il. Cemutko, N.H. Censikuna, FO.H. Crapunosa, B.M. Ceipsix, H.H.
Tapacoa, P.JI. XauwarypoBa  A.®. UYepnanuera, A.C. Illabypoma, B.M.
[MTaduposa, b.C. 363eeBa, JI.A. Arodaposa u ap.

! Cwm.: Tymsmxun B.H. IpaBosoii Hurnmism B Pocenn. Bonrorpan, 2005.
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ABTOp UCTIONB30BaN paboThl oTedecTBeHHBIX yueHbix (H.A. bepnses, 1.A.
Wneun, T1.U. Horopoaues, B.B. Po3anos, C.JI. ®pank u ap.) a Takxke TPY.Ib
3apyOexubix Mbiciutenei ([.B.®. I'erens, K.Jleur, III.-JI. Monrteckbe, .
Humme, M.b. Cmut, A. ne ToxBmis, M. Xatinerrep, ®.I'. Ixoon).

Heap0 aucCEePTALMOHHOIO MCCJIEI0OBAHUS SBISICTCS KOMIUIEKCHBIN
TEOPETUKO-TIPABOBOM aHAM3 IOPUANYECKOTO HUTWIM3MA KaK JIECTPYKTUBHOIO
dakTopa POCCHIICKON KU3HM, BOCIIOJHEHUE MPOOETOB B MCCIIEIOBAHUM JTAHHOU
po0JIeMBbl, a TaKkKe BbIPAOOTKA HEOOXOIUMBIX MPEII0KEHUNA U PEKOMEHIAlUM 110
MIPEOJIOJICHUIO TIPUYWH YKA3aHHOTO (peHOMEHa.

B cooTBercTBUM ¢ yKa3aHHOW IIeNbI0 OBUIM TTOCTABJICHBI CIIEAYIOIIHE
3a71a4M, OTPAXKAIOIINE OCHOBHBIE HJIEU U BBIBObI HCCIIEIOBAHUS:

> MPOAHAIN3UPOBATh COLUAJBHBIA HUTUJIU3M KakK POJIOBOE TMOHSITHUE,
PACKpBITh €r0 CYIIHOCTh, COJIEPHKAHUE, CTEIIEHb PACIPOCTPAHEHHOCTH, 3BOJIIOLIUIO,
THOCEO0JIOTHYECKYIO TPUPOY, OCHOBHBIE YEPTHI, 0COOEHHOCTH;

> BBISIBUTh OCOOCHHOCTH W  TPUYHMHBI TPABOBOTO  HUTHIM3MA,
ONPENEIIUTh MYTH UX MPEOAOJICHHUS,

»  chopMyIMpoBaTh COOCTBEHHOE BHJCHUE M OIpPEACIICHUE IPaBOBOTO
HUTUJIN3MA,

»  COOTHECTH TIOHSTUS «HCTOYHMKH» W «IPUYUHBD TIPABOBOTO
HUTUJIM3MA, IOKa3aTh Pa3inuue U B3aUMOCBSI3b MEXKIY HUMU,

»  o0paruTh BHMMaHWE HAa 3aBHUCHUMOCThH IOPHIWYECKOTO HHUTHIIA3MA OT
MOPaJIbHO-TICUXOJIOTHYECKUX KAaueCTB TUYHOCTH;

> 0XapakTeprU30BaTh HAN0OJIee PACIIPOCTPAHCHHBIE W OTACHBIE (OPMBI
MPOSIBJIEHUSI IPABOBOT'O HUTHUJIM3MA B COBPEMEHHBIX POCCUMCKUX YCIOBHUSIX;

> Ha TIpuUMepax U (pakTax mokasaTh JECTPYKTHUBHBIN, pa3pyIIUTEIbHBIN
XapakTep MPaBOBOr0 HUTMIJIM3MA KaK COLIMAIIBHOW aHOMAJINH,

»  PAacKpBITh CYIIHOCTh BEJIOMCTBEHHOTO IPaBOBOTO HUTHIIM3MA, €r0
0Cc00YI0 BPEHOCTh M OMACHOCTh KaK IJIaBHOTO TOPMO3a POCCUICKUX pedopM;

»  nmath  KJIAacCH(UKAUIO  TMPABOBOTO  HHUTWIM3MA,  KPUTHYECKU

IIPOAHAIN3UPOBAB YK€ CYLIECTBYIOLIUE B IUTEPATYPE;
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»  TOMYCPKHYTh  HEOOXOJMMOCTh  OOOIOJHOM  OTBETCTBEHHOCTH
rocygapcTBa, oOIIECTBa W JMYHOCTH 32 CHWIKEHHE MPABOBOTO HHUTUIM3MA B
CTpaHe.

O0BbeKTOM HCCIeT0BAHMS SIBJICTCS IOPUINYECKUN HUTWIN3M KakK OJHa U3
dbopm gedopManuy TPABOCO3HAHMS, NPSMO WM KOCBEHHO CJIEPKUBAIOIIAs
MpolecC TMOCTPOECHUsI IpaBoBOro rocyaapctsa. IIpeaMer ke H3ydeHUs
COCTABJIAIOT UCTOYHUKH U MIPUYUHBI JAHHOTO SIBJICHUS, IIyTHU UX TIPEOI0JICHUS.

HopmatuBHoO#i 0a30ii jJguccepTalMU  TMOCIYXKWIM  MEXIYHApOIHbIC
IIPaBOBBIE IOKYMEHTHI, B YaCTHOCTH, Bceobmas nexnapanus mnpas yenoBeka 1948
r., KoHBeHIIMs 0 3ammTe mpaB 4eroBeKa U OCHOBHBIX ¢BOOO OT 4 HosiOpst 1950r.,
EBponetickas KoHBeHIMS 0 3amuTe MpaB 4YeJIOBEKa U OCHOBHBIX cB0OOa 1998r.,
pesomtorun ['enepanshoit  Accambnen wu  Comera besomacmoctu  OOH,
[[Tanxaiickas KouBeHIus o0 Oopbbe ¢ TEPpPOPU3MOM, CEMApATHU3MOM H
skcTpemusMoM oT 15 utons 2001r., Koncrurynus PO 1993r., cooTBeTcTBYIOIIINE
pOCCUHCKHE 3aKOHbI W  TMOJ3aKOHHBIE  aKThl, IOPUAUYECKHE MO3ULIUU
Koncturyunonnoro Cyna u BepxoBHoro Cyaa P®, nocmanusa Ilpesuaenra PO
denepansaomy CobOpaHuio.

IMnupr4YecKyrw 0a3y padoTbl COCTaBUJIM COLMAIBHO-IOPUIMYECKAS
MPAKTUKA, JEATEIBbHOCTh PA3JWYHBIX MEXAYHAPOAHBIX W  HAIMOHAIBHBIX,
TOCYJAapCTBEHHBIX U OOIIECTBEHHBIX CTPYKTYyp. B ux umcie cyneOHbIe H
KOHTpoibHBIE  opranbl, ®enepansHoe CobOpanne P®, IIpaBurenbcTBo,
MpOKypaTypa, aBOKaTypa, MUJIUIIMS, HHbIE BEJJOMCTBA.

MeTtoaosiornuyeckass OCHOBa JucCepTauMud. ABTOpP  HMCIOJb30BAI
COOTBETCTBYIOIIME 3aKOHBI JHAJICKTUKH, a TakKXKe OOIICHAy4YHbIE M YaCTHBIC
(crrernanbHBIE) METOZBI, TaKWe, KakK CHHTE3, aHajiu3, (YHKIIMOHAJILHBIH,
CHUCTEMHBIM, HMCTOPUKO-TIPABOBOM, (POPMaIbHO-IOTUUECKUH, CTAaTUCTUYECKHIA,
KOHKPETHO-COLIMOJIOTUYECKHIA.

Hayynassi HOBH3HA UCCIEIOBaHMS 3aKJIIOYAETCd B  KOMIUIEKCHOM
TEOPETUKO-TIPABOBOM HCCJICIOBAHUM HOPUIAYECKOTO HUTHIIM3MA, BBISBICHUH €T0

HNCTOYHHUKOB M NIPUYIUH MMPHUMCHUTCIIBHO K COBPCMCHHBIM pOCCHﬁCKHM peaiusiam, B
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000OCHOBaHMHM M aHanu3e Hambosnee HPQPEKTUBHBIX TMyTEH CHIDKEHUS U
MPEOJIOJICHUsSI OTOTO  SIBJICHUS. ABTOp TIOJIaraeT, 4YTO MPEJIOKEHHBIE B
3aKJIIOYUTEIBHON TJIaBe JAWCCEepPTAllMM MEphbl, NpPU HUX KOMIJIEKCHOM H
MOCJICIOBATEIbHOM TMPUMEHEHHH TOMOTYT 3HAYUTEIbHO CHHU3UTh YpPOBEHB
MIPaBOBOTO HUTHUIIN3Ma B POCCUICKOM O0IIIEeCTBE.

Ha 3amuTy BBIHOCATCS CIIEAYIONME OCHOBHBIE MM, BHIBOBI M TTOJIOKECHUS
JUCCEPTAIIH:

1) Hayunas TpakTOBKa COIMAILHOTO HUTHJIM3Ma KaK POJOBOTO MOHSTHSI,
MHOTOYHUCJICHHBIX (OpPM €ro TPOSBJICHHS, CYIIHOCTh, OCHOBHBIE YEPTHI;
COOTHOIICHUE C JUAJICKTUYeCKUM oTpuiianueM. Hewmenkuii ¢unocod ODpHCT
FOurep (1895 — 1998)cpaBHui pacnpoCTpaHEHHE M «yJa4yHOE OIPEICICHHE
HUTWIN3MA C OOHapy>KeHHWeM BO30yauTeNls paka; OHO, MO €ro MHEHHIO, HE
npuBeno Obl K HCLEIEHHIO, HO XOTS Obl CTalo €ro IPEANOCHUIKON».
JleicTBUTENFHO, HUTHIIM3M, IOJOOHO paKy, pa3bedaeT OOIIECTBO, BECh €ro
opranusMm, 1ehOpMHUPYET OTAETHHOTO MHANBHU/A.

ABTOp TIOKa3bIBACT, YTO Pa3pPyIIUTEIBHOE BIUSHUE JAHHOTO SIBICHUS OBLIO
XOpOIIO 3aMETHO YK€ Ha 3TOM YpoBHE. Tak, OTpHUIlaHWe, WTHOPHPOBAHUE
JEHCTBYIOIIUX MOPAIBHBIX, 3TUYECKUX, KYIbTYPHBIX U WHBIX HOPM HE MO3BOJISIET
4eIIOBEKY CPOPMHUPOBATHCS KaK JMYHOCTH, MPEMSATCTBYET €ro TOJHOIICHHOMY
pazButuio. B TO ke Bpems Ouanekmuueckoe ompuyanue — TPOIECC
TIOJIOKUTENBHBIN, HOO C €ro MOMOIIBI0 0TOPACKIBAETCS BCE HEHY)KHOE, OTKHBIIIEE.
W BMecTe ¢ TeM COXpaHsSETCS BCE TO MO3UTUBHOE, YTO OOECIICUMBAET JBUKCHUE
BIIEpEI.

2) B njawumccepranmuu BBISIBICHBI OCHOBHBIC WMCTOYHUKA W TMPUYUHBI
MPaBOBOTO HUTWIN3MA; OOOCHOBBIBAIOTCS  Pa3IMyUs MEXKIy TOHSITHUSIMU
«ACTOYHUKH» W <«IIPUYUHBD» [PAaBOBOIO HUTWIM3MAa M BMECT€ C TEM
MOTYEPKUBACTCS UX B3aUMOCBs3b. OO ompeneneHHble 00CTOSTENbCTBA MOTYT

OJHOBPCMCHHO BBICTYIIaTb MW KaK MCTOYHHMK, MW KaK IIpUYUHA IIPaBOBOTO

Lo Cynnr6a murunuszma. Coopauk padot 3. FOurepa, M. Xaiinerrepa, JI. Kammnepa, T'.
@urans. [lep. ¢ nemenkoro. C.-116., 2006.C.17.
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HUTWIM3MA. [ pajganmu, HECOBMAJCHHS 3/1€Ch YCIOBHBI, HeaOCOMOTHBL. B
MOJTBEPKICHUE ITOTO Te3UCa MIPUBOSATCS IPUMEPHI,

3)  VYka3bIBaloTCs OCHOBHBIC ITyTH MPEOOJICHHUS MPABOBOTO HUTMIIM3MA B
3aBHCHMOCTH OT €ro TMpPUYMH © (QOpM TPOsBICHUSA. Tak, HUTHIU3M
20CY0apCcmeeHHO-NPABo6oll Npupoobl MOXKET ObITh MPEOJO0JEH MOJIUTHYECKUMHU
mepamu (3¢ ekTrBHAs IOpUAMYECKAs IOJIMTHKA, OOpb0ba C MPECTYIHOCTHIO,
Koppynumer u T1.1.). CoyuanvHo-npasoso Hueuauzm CIeayeT TNPEooIeBaTh
YKOHOMHYECKUM MyTeM (IOBBIIICHUE YPOBHS )KU3HU HApOJ1a, CHIKCHHE OCTHOCTH,
0e3paboThIlbI, paccioeHUs OO0IecTBa Ha CBEepXOOTraThlX W MAJTOUMYIIUX).
Hakonern, CHUXXEHHUIO HpagCcmeeHHO-NPaso8o20 HUSUIUIMA MOTYT CIIOCOOCTBOBATH
MEPOTIPUATHS KYJIBTYPHOTO, AYXOBHOTO, MOPAJILHOTO IIaHa (OCIIE0BATEIBHOEC
IpaBOBOE BOCHUTAaHME M TPOCBEIICHHWE, AaKTUBHAs TpaBOBas MpoMaraHjia,
BBEJICHHE TIPABOBOrO BceoOyya | T.J.);

4)  OOOCHOBBIBAETCS MBICIb O TOM, YTO C TPABOBBIM HHUTHJIA3MOM
JOJKHBI OOPOTHCSI HE TOJIBKO TOCYIAPCTBEHHBIE CTPYKTYPBI, HO U OOIIECTBEHHBIE
OpraHM3ali ¥ O0bEeIWHEHUs, Tpecca, UHbIe CPEeICTBa MacCOBOW HMH(pOpMaImy.
[Tpu 3TOM WX POJb JTOJDKHA OBITH HE MEHEE aKTHBHOM, YeM ydYacTHE BIIACTHBIX
BEJIOMCTB;

5)  ABTOp HE COIIaCEH C BHICKA3bIBAEMOM B JIMTEPATYpPE TOUKOH 3peHUs,
COTJIACHO KOTOPOM MpaBOHAPYIICHUS, B TOM YHUCIIE MPECTYIJICHUS — 3TO He (opma
NPOSIBIICHUS TIPABOBOTO HUTHIW3MA, a JHIIb OJHA W3 Pa3HOBHIHOCTEH
nedopManuu npaBoco3Hanus. B nucceprannu 0Ka3pIBae€TCA, YTO MPECTYIIICHUS —
3TO Haubosiee rpydboOe M OMacHOE BBIPAKEHHE MPABOBOTO HUTHIM3MA. B TO ke
BpeMs 3TO M OJIHA U3 KpaiiHuX (Gopm nedopmanuy mpaBoCO3HAHUS,

6) B muccepranuu oOpaiiaercs BHUMaHAE HA TO, YTO B PEAIbHOMN KU3HU
BCTPEUAIOTCS CUTYaIldH, KOTJla CaMO MPaBO Kak Obl MPOBOIUPYET FOPUIANUCCKUIA
HUTHIU3M. M31a10Tcst HecoBepIIeHHbIe U HEdPPEKTUBHBIE 3aKOHBI, KOTOPHIE HE B

COCTOSTHUM O0€CTeuuTh 3alIMTy HMHTEPECOB IpaxaaH. Hepenko mnpuHuUMaroTcs
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NPOTUBO3AKOHHBIE  aKTh'. OHAKO TOJBLKO IO OTOW IPUYMHE  HEJb3s
KBaJM(UUIMPOBATh MPABOBOW HUTHIM3M Kak IIO3UTUBHOE SIBICHHE, a IPaBO
CUMTaTh «TJIABHBIM BUHOBHUKOM» paccMmarpuBaeMoro 3ia. CmabocTe mpaBa —
CKOp€e UCKITIOYEHHE, YeM MPaBUJIO;

7)  ABrop paznmensier ¢popmbl nposeienus NPaBOBOTO HUTHIIM3MA U €TO
6uobl. 11600 KOHKPETHBIE @bIpaicenus STOTO SBJICHUS NIPU3BAHbl PACKPHITh, KAKUM
00pa3om NAaHHBI HEraTUB HAXOJIUT CBOE BHEIIHEE Boclpusthe. B ocHoOBe ke
neneHust d3Toro (eHomMeHa Ha BHIBI MOTYT JIeKaTh pas3Hble KpUTEPUH
(mcuxonornyeckuii HakTop, CyOBEKTHI-HOCUTENH | T.1.);

8) Ocoboe BHHMMaHWE B JHCCEPTALUU YACISETCS BEJOMCTBEHHOMY
PaBOBOMY HUTHJIM3MY Kak TJaBHOMY HPEMATCTBHIO HA IYyTH POCCUHUCKUX
pedopM. AHAIM3UPYIOTCA €ro HMCTOKH, NPUPOJA, MOBBIIICHHAS BPEAHOCTh H
OTaCHOCTh, HEOOXOAUMOCTh UCKOPEHEHHUS,

9) Ilpouecc nmpeoaoieHUs] MPABOBOTO HUTHIM3MA TPeOyeT, IO MHEHHIO
aBTOpa, TMEPEOCMBICICHUSI 3HAUYEHUS MHOTHMX  TOCYJapCTBEHHO-TIPABOBBIX
MHCTUTYTOB, HWHOH OIICHKM TaKUX KaTeropuii, Kak cB00OJa, JE€MOKpaTus,
CIpPaBEeIJIMBOCTh, 3aKOHHOCTb, JUCUMUIUIMHA, OTBETCTBEHHOCTh, IMpPaBOBas
3alUIIEHHOCTb, IPaBa U 0053aHHOCTH I'Pak/iaH, IPABOMOPSAOK U JIp.;

10) TIlpennararorcs pPEKOMEH/IAIINY, HarpaBJIeHHbIE Ha
COBEpILIEHCTBOBAaHUE 3aKOHO/IATEJIbCTBA, npuUBeICHNE NPaKTHYECKON
NESITETbHOCTH BCEX WJIEHOB OOIECTBA B COOTBETCTBUE C HOpMaMmH IIpaBa,
Y)KECTOUEHHE CaHKUMK 3a HEUCIOJHEHHE WM HEHaANeXallee HCIOIHEHHE
CyObEeKTaMu CBOUX 00SI3aHHOCTEH;

11) ABTOp BBICKa3plBa€T MHEHHE O HEOOXOIMMOCTH  YIIPOCTHTH
OpoLEeAYypY NPUBICUCHHUS] K OTBETCTBEHHOCTHM HEPAAMBBIX TOCYIapCTBEHHBIX
CIIy’)KallluX, O IeJIecOO0pa3sHOCTH OTMEHBbl MPHUBWIETMA UYWHOBHHUKAM C

COXpPaHCHHUEM DJICMCHTOB IMOOIIIPCHHUA Han0o0JIee YECTHEIX U IOPAAOYHBIX M3 HUX,

tom: 3yeB O.M. He3akoHHBIE TPaBOBBIC aKThl B POCCHUUCKOM MPaBOBOM cucteMe. ABTOped.
mc. ... k.10.H. Kazaus, 2007.
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12) JluccepraHT MoABEpracT KPUTHKE HEKOTOPBIC 3aKOHOIATCIIHHBIC aKThI
MIOCJICIHETO BpPEeMEHM (HampuMep, MOJIOKeHHsS 3aKOHAa O MOHETH3allMd JIBroT,
3aKkoHa O MPOTHUBOJCHCTBUU 3KCTPEMHUCTCKOM ICSITEIBHOCTH U JIp.), aKUECHTHPYS
BHUMaHHE Ha TeX MpoOerax B HHUX, KOTOPbIE BIEKYT HEMOCPEICTBCHHBIC
MPOSIBJICHUS] FOPUANYECKOTO HUTHIIN3MA.

Hayuynoe wu mnpakTrudeckoe 3HadeHue padorbl. I[IpoBeneHHoe
UCCIIEIOBAHUE BHOCHUT, MO MHEHUIO aBTOPA, OMPENEJICHHbIA BKJAJ B Pa3BUTHE
KOMIUIEKCHOTO MOJXO0Ja K TEOPUU KOPUAMYECKOTO HHUTHWIIN3MA, €r0 UCTOYHHUKOB,
NpUYMH U MOyTel mnpeojosieHus: mociennux. JlomkHas pa3paboTka Ha3BaHHBIX
aCIeKTOB CIIOCOOHA B M3BECTHOI Mepe 000raTUTh COBPEMEHHYIO MTPaBOBYIO HAYKY
HOBBIMHU 3HAaHUSIMHM, KOTOPBIE MOTYT CIIOCOOCTBOBAThH JAJIbHEHUILIEMY H3YYEHUIO
JAHHOTO pa3zelia TEOPUH rocyJapcTBa U Mpasa.

Amnpobanus pe3yabTaToB HcciaenoBanus. /luccepramnus odcyxaanach Mo
rjlaBaM M B LEJIOM Ha 3acefaHusix Kadeapbl TEOpUM TOCYyAapCTBa U IpaBa
CapatoBckoi TOCyJapCTBEHHOW akajgeMuu ImpaBa. OCHOBHBIE TMOJIOKEHUS U
BBIBOJIbI  JMCCEPTAlMOHHOIO  HCCIIEIOBAHUS  W3JIOKEHBl  aBTOPOM B
OMyOJIMKOBAHHBIX CTaThAX M Te3Wcax. ABTOp MpUHUMAJ ydacThe B pabore psa
MeTOo0J0THYeCKUX ceMruHapoB B CapaToBckoMm guumane MHcTUTyTa rocynapcraa
u nnpaBa PAH.

CTpykTypa JauMccepTanMM COCTOMT U3 BBEJEHHUS, CEMU TJlaB U

oubmorpaduu.

COAEPXKXAHUE PABOTHI

I'naBa 1. Hurmimsm Kak couuajJbHOe siBJIeHHEe: BOBHUKHOBEHNE U PA3BUTHE.

JlanHas rnaBa ABIAETCS BBOJHOW MO OTHOIIEHUIO KO BCeW auccepranuu. B
HEeW HUTWIN3M pacCMaTpPUBAETCS KakK pOJOBOE, OOIIECOIMaIbHOE IIOHATHE,
HCTOpHUSI €r0 BO3HUKHOBEHUS U pa3BuThs. [loka3piBaeTcs, 4TO HUTMIIMCTUYECKUE

IIPOABJICHUS TaK WM HHAYC KOCHYJIHUCHh BCEX IMBUIINM30BaHHBIX 06HICCTB.
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PaccMoTpenbl 0COOEHHOCTH 3BOMIONMH HUTHIU3Ma B 3anaaHoi EBpome u B
Poccun. Ho ecnu 3a pyGexoM nMena MECTO YeThIpEeXCTyleHYarTas, KilacCuuecKas
cxema HUTHIH3Ma (epro]] HESICHOCTH — MEPHUOJT ICHOCTH — MEPUO]] TPEX BEITHKHX
addexToB —neproa karactpodsl), o kotopoi nucan @. Humme, To B Poccuu atoT
(heHOMEH pa3BUBAJICS IO OCOOOMY MYTH.

JluccepTaHT NpUAEPKUBACTCS MHEHUS, YTO HUTWIN3M — HE IIPUPOKACHHOE
CBOWMCTBO OTHENBHBIX JAYHOCTEH JmMOO 1enplXx Hammil. HeoO0xomuMmocTts
CaMOBBIpaX€HUsI B (pOpME aKTMBHOIO IMPOTECTa, MAKCUMAJIM3Ma BO3HHMKAET, Kak
NpaBUIO, B TOAPOCTKOBOM (<«IIEPEXOJHOM») BO3pacTe, M MOXKET MOIYYHThH
pa3BUTHE BO B3POCJIOM JKW3HHU, & MOKET M HE INOJy4YuTh. B mocnemHem ciydae
HUTUIIMCTUYECKOE OTPULIAHUE TPaHC(HOpPMHUpYETCS B COLMAIBHYIO, KYJIbTYpPHYIO,
MOpPaJIbHYIO allaTHIO, HE CTOJIb 3AMETHYIO U Pa3pyIIUTENbHYIO.

B uccnenoBanun ormevaercs, yto B Poccuu, kak U B 3apyOeKHBIX CTpaHaXx,
VUCTOPUYECKH CYIIECTBOBAI HUZUAUIM  GbIPOHCOCHUA W HUSUIUIM  CUJIbL.
Poponavansuukom mnepsoro Obin Ilerp Benmukuii: To, kakum oOpa3oMm MepBbIii
pOCCUICKHAN UMIIEpaTop IPOBONII peoOpa3oBaHus —  IIpU3HAaK
HUTUJIUCTHYECKOTO, OTPHUIATEIbHOTO OTHOLICHHs €ro K ToMy oOpa3y >KW3HH,
KOTOPBIN PYCCKHE JIFOIN BEJIN HA NPOTSHYKEHUN MHOTHX CTOJICTUH.

Yrto ke A0 BTOPOM HIIOCTACHM HUTWINM3MA, TO Uil HEE KpailHEe Ba)XHO
YCTAHOBHUTH IPUHLHUII HMEPAPXHUU LIEHHOCTEW IIepel HPABCTBEHHBIM 3aKOHOM.
ITlepBeHCTBO MOSIBIEHMS HUTWiIM3Ma Cuibl B Poccum cBsizZaHO TOJBKO C Oosee
paHHMM, YeM Yy JPYIHMX HapoIOB MHpa, O0Opa30oBaHHEM 3JIEMEHTOB HUTHIN3MA
BBIPOXKICHUS.

I'maBa 2. CyluHOCTh M OCHOBHbIE YePThI IPABOBOI0 HUTHJIM3MA.

B pycckoil wmcTOopuM MHOIO TOBOPHWIJIOCH M IHMCAJIOCh HE TOJNBKO O
HPaBCTBEHHOM,  KyJIbTYPHOM,  IOJUTHYECKOM,  3CTETUYECKOM,  CJIOBOM,
oOlieconnanbHOM HUTMIM3ME, HO U npasogom. IlocnenHuil mpouBeran Tak ke
IBIIIHO, KaK M cenldac. J[0CTaTOYHO NPHBECTH IMIMPOKO M3BECTHBIE cioBa A.M.
I'epueHa 0 TOM, YTO pPyCCKMHM, Kakoro Obl 3BaHUS OH HM ObUI, OOXOIUT WIH

HapymacT 3aKOH BCHOAY, I'’AIC 3TO MOXKHO CICIIAaTh 663H3K333HHO; COBCPUICHHO TaK
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K€ TOCTYNAeT ¥ NpaBUTENLCTBO'. C 3TUM CO3BYyYHA HE MEHEE U3BECTHAs MBICIb
CanteikoBa-llenpuna:  «CypoBOCTb ~ pPOCCHUHCKHMX  3aKOHOB  CMSIYaeTcs
HE00s13aTeIbHOCTBIO UX UCHOJMHEHUs». [10100HbIe BhICKa3bIBAHUSA Mbl HAXOJIUM U
y B.O. Kntouesckoro, b.A. Kuctskosckoro, B.C. ConosbeBa, U.A. Unbuna u np.

Ho 4To Takoe mpaBOBOW HHUTWUJIM3M, B Y€M €r0 CYIIHOCTH? B coBpemMeHHOM
HayKe CIJIOXKHUJIOCh JBa IMOAXOJa K €ro NMOHMMaHuto. IlepBblid M3 HUX YCIIOBHO
MO>KHO Ha3BaTh «TPAJULUOHHBIM>», BTOPOH — <HOBATOPCKUM.

B pamkax oOBIMHOTO MOAX0Ja, KOTOPOIrO MPUIEPKUBAETCS OOJBIIUHCTBO
YYEHBIX, IPABOBOM HUTWIM3M PACCMATPUBAETCS KAaK JECTPYKTUBHBIN COLMAIBHBIN
(eHOMEH, CyThb KOTOPOrO — HETaTUBHOE OTHOIIEHUE K IpaBy, HEBEPHUE B €ro
NOTEHIMAJIbHbIE BO3MOXKHOCTH PpeIlaTh Ha3peBIIKME MPOOJEMbl; UTHOPUPOBAHUE
TpeOOBaHUil, YCTAaHOBIEHHBIX 3aKOHOM. [lo00HBIE aHTUIIPAaBOBBIE YCTAHOBKH —
<QJIEMEHT, 4YepTa, CBOWCTBO OOIIECTBEHHOTO CO3HAHWSA M HAI[MOHAJILHOU
NICUXOJIOTUU... OTIUYUTENIbHAs OCOOEHHOCTh KYJNbTYphI, Tpaauluii, oOpa3a
KUZHI»,

[IpaBOBOW HUTHIIN3M — CJIIO)KHOE U MHOTOACIIEKTHOE SIBJIEHUE, HO CYTh €T0 —
B OOIIeM HEraTHBHO-OTPUIATEILHOM, HEYBa)KUTEJIHLHOM OTHOIICHUU K IIPaBy,
3aKOHaM, HOPMATHUBHOMY IOPSAKY, @ C TOYKH 3pEHUS] KOpPHEW, MPUYUH — B
IOpUJINYECKOM HEBEXKECTBE, KOCHOCTH, OTCTAJIOCTH, IPABOBOM HEBOCHUTAHHOCTHU
OCHOBHO¥ Macchl Hacesnenus (H.M. Mary30B).

[IpuBeneHHble U apyrue noJoOHbIE CYXKIEHUSI — 3TO U €CTh OOLIEMPUHATOE
U Hauboyiee pacmpoCTpaHEHHOE MOHMMaHWE MPABOBOIO HUTWUIM3MA. TakuMm OH
3aKpEMuiICsl B MaCCOBOM OOIIIECTBEHHOM CO3HaHUHU.

[MpencraBuTenu ke BTOPOro («CHOBATOPCKOTO») MOAXOAa K MOHUMAHHIO
IIPABOBOT0 HHUTMJIM3Ma MBITAIOTCS 0OOCHOBATh MBICIB O €r0 NO3UMUSBHOCMU WU
TE€3UC O TOM, YTO B MPABOBOM HUTHWIIM3ME BUHOBAMO CAMO Npaso, uOO OHO

HECOBEPILEHHO, He3(PPEKTUBHO U T.A. A pa3 Tak, TO U OOPOTHCS C MPaBOBBIM

! Tepuen AWM. Cou. T.7.M., 1950.C.251.

2 Tymanos B.A. O mpasosom murmmsme // CoBerckoe rocyaapcrso u mpaso. 1989.NelO.
C.20.
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HUTWJIM3MOM  Bpojie Obl HET HHUKAKOTO cMbicia. Jlanubeii  deHoMeH
WHTEPIPETUPYETCS] HMH  KaK  «CHeMU(DUUECKHil  COIMAIbHBIA  OpPUEHTHD,
YKa3bIBAOUIUN BEKTOP BEAYIIMX HEraTMBHBIX TEHACHIMN B IOpUIUYECKOUN cdepe,
0€3 KOTOpPOTO CTAaHOBHUTCS 3aTPYAHUTEIBHBIM TMOWCK TOTPEIIHOCTEH M H3BSTHOB
IIpaBa, HEOCYIIECTBUMBIMU OKa3bIBAIOTCSI MHOTME HAINPABICHUS €0 YIYyYLICHUS»
(K.I'. depopenko).

C »oTOif TOUKM 3peHHs «hOpMAIbHOE OTPHUIAHWE TpaBa COIUATHHBIMH
NEATENAMH, 10 CYyTH, O3HA4aeT YTBEP)KICHHE HJIEH IMPABOBOrO MOpAIKa H
€IMHCTBA, OCTABUICHCS HEPEATM30BAHHOM B JIMYHOM OIBITE UHAWBUAA, B KU3HU
commanpHoM obmrHOCTH» (C.H. Kacatkuh).

[Togo6HYyI0 MO3UILIUI0 MOKHO OBLIO Obl Ha3BaTh «PAa30PYKEHUECKOU» WU
«ropakeHueckon». KOoHEeYHO, Henb3s HE IpU3HaTh, YTO MHOTME POCCHUHCKHE
3akoHbl (KaK, BIPOYEM, M 3aKOHBl B JPYrUX CTpaHax) HE UACAIbHBI,
Maj03(pPeKTUBHBI, HE TOCTUTAIOT CBOUX LIEJIEH, HE OTPAXKAIOT B MOJIHOW MEpE WU
Ja)Ke BOOOIIE HE BBIPAKAIOT UHTEPECH rpakaaH. Ho 3To He 3HAUWT, 4TO MPaBO B
LEJIOM KaK T'yMaHHbId JI€MOKPaTHYECKHI HMHCTUTYT NOBHHHO B HOPUIUYECKOM
HUTWIN3ME, U YTO TJIABHAS IMPUYMHA IOCIEIHETO 3aKJIK0YaeTCs B CaMOM IIpaBe.
JluccepTaHT HE COrIaceH ¢ TaKOM MO3ULUEHN.

Ku3Hp  MOKa3pIBa€T, YTO  HECOBEPIIEHHBIE  3aKOHbI  OOBEKTUBHO
MOJIUTHIBAIOT MPABOBOM HUTHIIN3M, OTTOPTalOTCs IpakJjaHaMu, BOCIIPUHUMAKOTCS
MMM KakK HeCNpaBeMIMBble W T.A. [loTOMy OTY4aCTM MOXKHO COTJIACUTBCS C
BEHITIICTIPUBEICHHBIM CYXKJEHUEM, HO HENb3s HAa OCHOBAHWU OTIEIBHBIX (hAKTOB
JienaTh CIUIIKOM IUPOKUE BBIBOJIBI U 00001meHns. HbIMU clTOBaMU, HETOCTATKA
IIpaBa HE MOTYT CIIY’KUTh OCHOBaHUEM JIJIS1 ONIPABAAHUS IPABOBOT0 HUTUJIM3MA.

VYKa3aHHBIM HOBBIM BESIHHUSM B KAaKOU-TO MEPE CO3BYYHO BBICKA3bIBAHUE
B.U. Yeprontoka (['oiimana): «T'o 00CTOATEILCTBO, YTO IMPABOBON HUTMIU3M IS
Hac, CKOpee, He MaTOJIOTUs, & HOPMA, XOTSI U HE ONITUMUCTUYHO, HO, K COXKAJICHUIO,
omusko K uctuHHOMY»'. Camo mo cebe 310 BepHO. HO TOrma mosydaercs, uTo

IMOCKOJIbKY HpaBOBOﬁ HUTHWIN3M FJ'IY60KO YKOPCHUJICA B CO3HAHUH OOJIBIIMHCTBA

! Yepgomiok B.M. Teopus rocymapcTsa u npasa. YueGuuk. M., 2006.C. 671.
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JIOJIEH, CTaJl HOPMOW KX MOBEIECHUSA, TO C HUM MOXHO cMHUpUThCs. Ham xe
KOKETCS, YTO WMEHHO B CHWIy YKa3aHHOTO «OOCTOATENhCTBAa» HYXHA
1eJIieHanpaBieHHass 00pb0da ¢ paccMaTpPUBAEMbIM 3JI0M.

Kak BuauMm, mo BONpOCY MOHATHS U ONPEAEICHUS NPABOBOTO HUTHUIIM3MA
€IMHOTO MHEHMs HeT. Ho B 3TOM HeT W HUYEero HeoOBIYHOTO, MO0 B JIIOO0H HayKe
pasHorjacusi, IPOTUBOPEUHUSI, CIIOPHI MPEJCTABISIOT cO00i HOpMY. B maHHOM ke
CIIy4ae pedb UAET O CJIO0KHOM M, KaK YK€ TOBOPUJIIOCh, MHOIOTPAHHOM SIBJICHUH,
BBI3BIBAIOIIIEM IIOBBIIICHHBIH WHTEPEC HE TOJBKO B HAYYHOM MHPE, HO U B
IMOBCEIHEBHOM KHU3HU.

B nureparype BBIIEIAIOT TPU YPOBHS IPABOBOIO HUTMIIM3MA, KOTOPBIE
HaIpaIMBalTCs caMu CO00i: 00IecoMadbHbIN — XapaKTepHO OTPHUIIAHHUE UJIeU
TOCITIOJCTBA MPaBa Ha YPOBHE BCEM COLMAJIBHOM CUCTEMBI U €€ YIIPABICHUYECKUX
CTPYKTYp; HUTHJIM3M COHHAJBHBIX CTPYKTYP — TOCYIApCTBEHHBIX W
HEroCyJIapCTBEHHBIX, (OpPMaJIbHBIX W HePOPMalbHBIX; IPABOBOM HUTHIN3M
otaeabHoi muaHocTH (B.M. YepBoHIOK).

[IpaBoBOM HUTWJIM3M YKOPEHWJICA W Ha YpPOBHE PA3JIMYHBIX SUICJTOHOB
Bnactu. Eme B 1999 rogy B Ilocmanmm Ilpesunmenta PO denepanpHOMY
CoOpanuto rtoBopuiioch. «OIHMM U3 CEpbE3HbIX OaphbepoB HA MYTH K
CTAHOBJICHHIO HOPMAJIbHBIX (peepPaTUBHBIX OTHOIIECHUN MO-NPEKHEMY OCTaeTCs
MPAaBOBOM  HUTWIN3M  PETHOHAIBHBIX OpPraHOB  BJACTH, HECOOTBETCTBHUE
KOHCTHUTYIIMI, YCTaBOB M 3aKOHOB psija cyOwbekToB Poccuiickoii ®denepaiuu
HOpMaM poccuiickoir KoHCTuTymn, a Takke HeCOOII0IeHIEe MECTHBIMH BIACTIMU
3aKOHOJIATENbCTBA, MPUHATOTO B IpeAenax KOMIIETEHUMH Poccuiickon
denepaunm».

Crenenb, xapakTep, WHTEHCHUBHOCTb HUTHUJIMCTUYECKOTO OTHOIICHHUS K
MpaBy MOTYT OBITh pa3auYHbIMU. [103TOMY TpaBOBOM HUTWIIU3M IOJIPA3ICISIOT Ha
naccueuvle N akmugHole HopMbl. K mepBbIM OTHOCSTCS Takue, Kak HEBEpUE B
MOTEHIMAIIBHBIE U PEAIbHBIE BO3MOXHOCTH IMPABA, OTPULIAHUE €r0 KaK LEHHOCTH,
yMaJjieHHE POJIM 3TOr0 MHCTUTYTa B OOIIECTBE, B KU3HU JtoAeH. Takyio OIEHKY

JAaHHOTI'O ABJICHUA MOYKHO BbIPA3UTh TCPMHUHOM «CKCIICHC>», KOTOpBIﬁ B IICPCBOJC C
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IPEYECKOT0 O3HAYaeT «KPUTUYECKU-HEIOBEPUMBOE OTHOILIEHHWE K YeMy-Iu0o,
COMHEHHE, pa304apoBaHUE WK O€3pa3Inyue.

AKTUBHBIE K€ (QOpPMBI — 3TO BCE IPABOHAPYLIEHUS M MPECTYIUICHU,
CO3HATEJIbHOE HEHUCIIOIHEHUE 3aKOHOB M MHBIX HOPMATUBHBIX aKTOB, BPaKIEOHOE
OTHOILIEHUE KO BCAKMM IOPHIWYECKMM HOpPMaM M MPEAINUCAaHUSM — HACHIIUE,
IKCTPEMU3M, TEPPOPU3M, KCEHO(HOOUS, pETUTHO3HAS U HALIMOHAJIbHAS PO3Hb U T.[.

TepMuH «aIpaBOBOl HUTMJIM3M>» UCIHOJIB3YETCS HAa BCEX YPOBHSX IMPAaBOBOIO
perynupoBaHus.  OOBIMHO  OH  yHoTpeOJsieTcss  NOpU  XapaKTEPUCTHUKE
HEONMaronpusITHON MpaBoBOM cuTyauuu. M BO Bcex OTUX CiydasxX JaHHas
KAaTEeropysl HaIlOJHIETCS OTPULATENbHBIM CMBICIIOM. HO a1 ysiICHEHUsT IpUPOABI
paccMaTpuBaeMoro ()eHOMEHa €ro cleAyeT OTIMYaTh OT TAaKOro IOHATHSA, Kak
«KpUTHKA IIpaBa».

IIpu 3TOM HMeeTcs B BUAY KPUTHKA MO3UTHBHAs, HAY4YHO OOOCHOBAHHAS.
IOpuanueckuii ke HUTWIN3M HE CBA3aH C KAKMMH-TMOO OKa3aTelbCTBAMU. JTO
rojlo€ OTPULIAHWE WM WTHOPUPOBAHUE IPABOBbIX ILeHHOcTeW. Kputhka mnpasa
Yalle BCEro KOHCTPYKTHMBHA U COAEPKUT B ce0e NPaKTUUECKU pean3yeMble
OPEMIOKEHUS] WU PEKOMEHJAIMM  OTHOCUTEIIBHO  KOHKPETHBIX  IyTel
COBEPILICHCTBOBAHUS IIPABOBBIX MHCTUTYTOB. Y IPABOBOIO K€ HUTMJIM3Ma KakKas-
A100 MO3UTHUBHASL IPOTPAMMA OTCYTCTBYET.

WNHTepecHa TpakToBKa mpaBoBOro Hurmimsma, gaHHas C.C. AliekceeBbIM.
OH Ha3bIBa€T €ro «IpamMoil mpaBa» U XapaKTEepPU3yeT KaK <«IlaJieHue IMpaBa B
MPAKTHUYECKUX JIeNIaX U OOIIECTBEHHOM MHEHHH, €ro OecCUiine nepes CIoKHbIMU U
KECTKUMU peaHsIMH JKU3HH, YIaJ0K €ro MpecTuxa, yrpaTy ObLIoi 0e3ycliOBHOM
BEpbl B HEr0 KaKk B YHHUBEpPCAJIbHOE U O€30TKA3HO JAEHCTBYIOILIEE pELICHHUE
COLIMAIIBHBIX TIPOOIEM»'.

Kak yxe ObUI0 0TMEUEHO, CEroJHsl B HayKe CYHIECTBYET Psiji ONpEEICHUN
IPaBOBOr0 HUrmim3Ma. OJHAKO HEKOTOPBIE U3 HHUX BECbMa I'DOMO3JKH, XOTS B

EJIOM BCPHBI, JPYryue, Ha HaANl B3IJIAM, HCIOCTATOYHO IIOJIHO U YCTKO OTPAXaAKT

! Anekcees C.C. IIpaBo Ha mopore HOBOro Thicstaenerns. M.,2000.C.188.
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CYIIHOCTh PacCMaTpPUBAEMOTO siBJIeHUs. VmeT mporecc ux COBEPIICHCTBOBAHUS,
YTOYHEHHUS. DTO HOPMAJIHHO.

Mpb1 nonsITaMCh  CHOPMYJIMPOBATh CBOK JAepuHuLMi0. FOpuduueckuii
HUSUIUZM = DO NOPOACOEHHOe COYUANbHOU Ccpedoli aKmueHoe Ul NAcCUHOe
ompuyaHue YCMaHoBIeHHbIX 20CYOAPCMBOM NPABOBbIX HOPM, NPEnsmcmaeyujee
npo2pecCusHOMY pa3sumuio 0ouecmsa u CnocoOHoe cmams NUMAMebHOU Cpeooll
07151 co8epuletus NPOMUBO3AKOHHBIX OesIHUM.

I'naBa 3. MHorooopa3sue (popM nposiBjieHusi TPABOBOT0 HUTUJIM3MA.

[ToBcemecTHOE pacmpoCTpaHEHWE TPABOBOTO HHUTWIW3Ma B Poccum
NPEJCTaBIsIeT COOOW CEepPhE3HYI0 yrpo3y Ui €€ JAEMOKpPAaTHYEeCKOrO pa3BHUTHUSA,
POBOAMMBIX peopM. YKa3aHHBIH HEIYr MOpaswi Bce Halle OO0IIeCTBO CHHU3Y
JTOBEpPXy — TpaxaaH, MAOHKHOCTHBIX JIAI, O(HIMAIBbHBIE  CTPYKTYpHI,
MOJIUTUYECKYIO JIUTY | T.J.

@®opMBbl TIPOSBICHUS IOPUAMYECKOTO HUTHIIM3Ma BeChbMa MHOTOOOpa3HBI U
MHOTOYHMCIICHHBI. [IpakThuecku HEBO3MOKHO TPUBECTH WX HMCUEPIBIBAIOIINN
nepeueHb. B nmTeparype BBIACHAIOTCS JWIIL HauOoJiee OYEBHUIHBICE W3 HUX, C
KOTOPBIMH TTOBCEMECTHO CTAJKUBAIOTCS POCCHUUCKUE TpaxaaHe. ITO. TPSIMbIC
npeIHAMEPEHHbIE HapyIICHUS JIEHCTBYIOIIUX 3aKOHOB W HMHBIX HOPMAaTHBHO-
NIPABOBBIX AaKTOB; TOBCEMECTHOE MAacCOBOE HECOONIOJICHHE W HEHUCIIOJHCHHE
IOPUINYECKUX TIPEANUCAHNN; W3AaHWE TMPOTUBOPEUMBHIX, MAPAJUICIBHBIX WU
JaXe  B3aMMOUWCKIIOYAIONIMX  IMPABOBBIX  aKTOB;, TMOJAMEHAa  3aKOHHOCTH
MOJINTUYECKON, HJICOJOTHYECKON WM MParMaTHYeCKON I11eJIeco00pa3HOCThIO;
KOH(POHTAITUS TIPEICTABUTEIBHBIX U UCIOJHUTEILHBIX CTPYKTYP BJIACTH Ha BCEX
YpOBHSX; HapylleHHe TMpaB W CBOOOJ YEJIOBEKa, HalMOHAILHO-TIPABOBOU
HUTHJIA3M U JIP.

[Ipectyruienuss - camasi omacHas (opmMa HHUTHIIMCTUYECKOTO OTPHIIAHUS
npaBa, 3aKOHOB, TpuyYeM Hamboyiee pacnpocTpaHeHHas. Kaxnaplii rog ux
MIOKAa3aTeJN JIUIIh BO3PACTAOT.

B nutepartype BbICKa3aHO MHEHHE, COTIIACHO KOTOPOMY MTPaBOBOW HUTHIIU3M

— BCEro JMIIb <«CO3HAaTEJIbHOE WrHOPUPOBAHME TpPeOOBAHMU  3aKOHA,
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VCKJIFOYAIOIEE, OJHAKO, IPECTYNHBIM YMBICEI», 4 <«UTHOPUPOBAHHE 3aKOHA C
NPECTYMHON 1ENbI0 MPEACTaBIAeT OO0 caMOCTOATENbHYIO opMy nedopmanuu
HpaBOCOSHaHI/I}I»l. JluccepTaHT HE COrjaceH ¢ TakoW ToukoM 3peHus. [lomyuaercs,
YTO €CJIM YEJIOBEK IPOCTO HE YBAXKAET WJIM UTHOPUPYET 3aKOH — 3TO HUTMIIM3M, a
€CJIM OH IIPU 3TOM €r0 €IIE U CO3HATEJIbHO HapyIIaeT — 3TO HE HUTWIIN3M, a HEYTO
JIpyroe.

Hawm e nymaercs, yTo OJMKe K MUCTUHE TE€ yU€HBIE, KOTOPbIE UCXOIAT U3
MPOTUBOIOJIOKHOTO TE3UCA: 3JIOCTHBIM, KOPBICTHBIA YTOJIOBHBIM KpPUMHUHAI —
Haubosnee rpyObli M OMacHBIA BHJI MPaBOBOrO HUTHIM3MA. [IpecTymHOCTh —
MOIIHBIM UCTOYHUK U B TO XK€ BpeMs KpalHssa (opma ero mposBIeHUSI.

[locnegnee, KkcraTtu, HE MeEWAET BUAETh B  IMPECTYIUIEHUSAX U
«caMOoCTOATENbHYIO0 (hopMy nedopmariu mpaBoco3HaHus». OJHO HE HCKIIOYAeT
npyroe. Brpouem, Bompoc IUCKYCCHOHHBIM W TpeOyer oOcyxuenus. Jlroboe
MHEHHE M0 CTOJb CJIOXHOM M HEOAHO3HAYHOW MpoOjeMe HuMEeeT NpaBO Ha
CyILLIECTBOBAHHUE.

®unocodsl BRIIETSAIOT B Ka4ecTBE (HOPM MPOSBIICHUS PABOBOIO0 HUTHUIIU3MA
Clieflyloue.  uHpanmunvuviii  Hucunuzm  (HaMMEHee  JECTPYKTHBHAS
Pa3HOBHHOCTh O3TOrO 3J1a, TMPHUCYIIas B OCHOBHOM HECOBEPIICHHOJCTHUM);
¢ppycmpauuonnvtii  Hueunuzm  (3a4acTyr0 MPOUCTCKAIONIMKA U3  TPABOBOTO
Ueanu3Ma, €ClId OCTaeTCsl HEYAOBICTBOPEHHBIM JKEJAHUE WU TMOTPEOHOCTH
YeJIOBeKa B peajM3allii CBOMX €CTECTBCHHBIX MpaB); McmumenbHblil HUSUU3M,
KOTOPBI MOKET OBbITh pallMOHaJIbHBIM M UppalMOHAIbHBIM. OH BO3HUKAET TaM,
r7I€ He NEHCTBYIOT WJIM HE B MOJHON Mepe (PYHKIMOHUPYIOT CYIIECTBYIOIINE
MIPAaBOBbIE MHCTUTYTHI. B 3TOM cilydyae rpakiaHe, Hapylas 3aKOH, BbIHYK/ICHbI
OpaTh Ha ce0s 3allUTy CBOMX €CTECTBEHHBIX MpaB, BBINOJHIS TEM CaMbIM
(GYHKUUUA TOCYAApCTBEHHBIX CTPYKTYD; 603Meuiaroujuil npasooil HUUIUZM —
BO3HUKAET, KOrJa MOTHB MECTH, MPUCYLIIUMHA NPEABIAYIIUM MPOSBICHUSIM,

npuoOpeTaeT TUNEPTPOPUPOBAHHBIM  XapakTep W  CTAHOBUTCS  TSDKEJIOU

om: bapanos B.M. [IpaBoco3nanue u npaBoBoe Bocnutanue // O6rias reopus mpasa. [lox
pen. B.K. ba6aesa. H.Hosropoz, 1993.C.482.
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MATOJIOTUEH; PezPecCuHbvlii Npago6oill HUZUAU3IM, B OCHOBE KOTOPOIO JICKUT
apxandeckas kaxja youBath. Ero cyObexkTamMu SBISIOTCS HE TICUXOMATHI, a JIFOJIH,
perpeccupoBaBIIME 1O )KUBOTHOTO ypOBH511.

Heob6xoammo OTMETHTH, UYTO KPHUTEPUEM BBIJCICHHS YKa3aHHBIX (Hopm
MPAaBOBOI'0 HUTHJIM3MA SIBJSIETCS B OCHOBHOM IcHXoJjiorudeckuii gakrop. Te ke
MPOSIBJICHUSI, KOTOPbIE OOBIYHO HA3bIBAIOTCS B IOPUAMYECKOMN JIMTEpaType, KaK Obl
BKJIFOYEHBI aBTOPOM B MEPEUUCIICHHBIE PA3HOBUAHOCTH.

Mpb1 npuaepkuBaeMcsl TPAJUIMOHHBIX B3TJIAI0B HAa (POPMBI BBIpaKEHUS
NpaBoBOro Huruwiuisma. lloTomy mnepeducieHHbIE AacleKThl SBISIOTCSA, CKOpEE,
BUIAMM paccMaTpuBaeMoro siBieHus. 1160 ¢opMbl IpU3BaHbl PACKPHITh, KAKUM
00pa3zom JNAHHOE 3JI0 HAXOAUT CBOE BHEIIHEE MPOSBICHHUE. YKa3aHHas XKe,
KJIacCU(pUKalus JaeT OTBET Ha 3TOT BOIPOC TOJIBKO IpHU OOJIBIIEM IpOOJICHHUH,
YTO, C HAIlIEW TOYKH 3PEHUS, JTUIIb YCIOKHIET paCCMOTPEHUE TTPOOIIEMBI.

He cnocoGcTByOT (hOpMUPOBAHHMIO YBaKUTEJIBHOTO OTHOIICHHUS K TMPaBYy
OECKOHEYHBIE CTIOPHI O €T0 CYIIHOCTH, HA3HAYEHWH, ONPEACICHUH U T.1., KOO 3TO
BOJILHO WJIM HEBOJIBHO 3aMyThIBAeT MpoOieMy. A B pe3yJibTaTe MPOCThIC TpaXKIaHe
MEPECTAOT MOHUMATh, YTO K€ TAKOE MPABO B MPAKTUYECKOM KU3HMU.

Cpenu KOHIIENIUH MPaBONMOHUMAHHS — «IMCAHOE» U «HEMHCAHOE» MPaBo;
MIPOTHUBOMNOCTABJICHUE TIpaBa M 3aKOHA; MO3WTHUBHOIO M €CTECTBEHHOTO IIpaBa,
3aKOHBI NMPABOBBIE U HEMPABOBbBIC; IOPUANUYECKUE U MPABOBBIE HOPMBbI; ITPAaBOBAs U
IOpUIMYECKas OTBETCTBEHHOCTh; BOOOIIE PA3IMUCHHUE NPABOBO20 U I0OPUOUUECKO2O.
Hakonen, BO3MOXHOCTH OTCTYIUIEHHS OT 3aKOHa BO HMMSI  «BBICIHIMX
JIEMOKPAaTHYECKUX LIEHHOCTEN», XapaKTepHAas IS IEPUOIA «PAHHET0» EnbiuHa»’.

«[TomoOubie koHUenuK, — nuimer M.M. baiituH, — onupasich Ha KOTOpbIE
MOXHO OIpaBAaTh JIFOObIE MPOTHBO3AKOHHBIC JEUCTBUS, OOBSBHUB, HANPHUMED,

3aKOH “HCHpaBOBBIM", HC TOJIBKO HE IIOMOTI'arOT IMPECOJO0JCHUIO CYIICCTBYIOIICTO B

Lom: IN'ynsuxun B.H. Yka3.cou. C.100 — 137
2 Cm.: Jlyanu B.O. Ykas.cou. C.255.
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oOliecTBe MpPaBOBOrO HHUTWIM3Ma U Oecrpenena, HO M JeCTaOUIM3UPYIOT
06CTaHOBKY»'.

Cpenu hopm mpaBOBOTO HUTHIIM3MA BBIJESIOT aKmMueHble U NaACCUBHbLE €TO
nposiBieHus. K nepBbIM OTHOCSTCS TPEUMMYLIECTBEHHO Oelicmeus, HalpaBiIeHHbIE
Ha OTTOPKEHHE TMPABOBBIX NPEANUCAHUA, KO BTOPbIM — Oe3delicmaus,
MOKa3bIBAIOIINE MPEeHEOPEeKEHNE K HOpMaM 3aKOHa.

BecpMma OIlaceH BEJIOMCTBEHHBIN IOpUTHYECKUI HUTWINA3M,
MO/Ipa3yMEeBalONIMi HapyllleHHWe HOPM 3aKOHA, MpaB M CBOOOJ TpaKJaH TEMHU
cyOBeKTaMH, KOTOpPhIE B CHJIy CBOMX TOJHOMOYMN O0S3aHBI 00€CIEeUnMBaTh HX
coOirofieHre. JTo0 B MEPBYIO OYepeab YMHOBHHMKH, B TOM YHUCIIE MPEICTaBUTENN
MIPABOOXPAHUTENBHBIX OPTAHOB, CY/bH.

bonee-menee 0e300MIHO BBITTSAAAT TaKUe NPOSBICHUS IOPUANUECKOTO
HUTWJIN3MA, KaK OIIMOKM MpU MpUMEHeHUU mnpaBa. OHM NPEACTABISAIOT COOOMU
HenpeoHnamepeHHble HAPYIIEHUS 3aKOHA, BBIPAXKAOIINECS B HEHCIOJHEHUH WIH
HEeHaJJIeXkKAIEM HCIIOTHEHHH ero TpedoBanwmii (B.M. bapaHos).

B nuccepranuu paccMoTpeHbl U Jipyrue (OpMbl MPOSIBICHUS MPABOBOTO
HUTWIN3Ma, KOTOPbIE HEBO3MOXKHO B IIOJIHOM Mepe MpEeACTaBUTh B KpPaTKOM
aBTopedepare.

I'naBa 4. BeioMcTBeHHBbI MPABOBOM HUTHJIM3M KakK ocodasi popma

NMPaBOBOI0 HUTWJIN3MA

HeyBaxxeHue k 3akoHam — siBieHUE 3actapenoe. OHO Kacaercs HE TOJBKO
rpakJaH, HO M YMHOBHHMKOB. Jlake riaBa rocygapctBa B OZHOM M3 CBOMX
[Mocnanuit  denepanpHoMy coOpanuio 3ameTwin. «Hamie YMHOBHUYECTBO
NpEACTaBIsIeT CcOo0OM 3aMKHYTYH0O M IMOAYAC MPOCTO HAIMEHHYIO KacTy,
IIOHMMAIONIYIO TOCYIAPCTBEHHYIO CTy)KOY KaK Pa3HOBUIHOCTH OU3HECA»”.

A B omgHOM wu3 mnocienyroumx BbicTymieHud IIpesuaeHntr PP BHOBB

BBIHYKICH OBILI ITPU3HATDL, YTO rocaimrmapaTt HEYACPKUMO pa3pacTacTCsd, a Ka4CeCTBO

! Baiitua MU, CymHocTs npaBa. CoBpeMEHHOE HOPMATUBHOE IPAaBONIOHMMAHUE HA I'PaHU
nByx BekoB. Caparos, 2001.C. 13.

? Mpesunentckoe Iocnanne ®exepansaomy Cobpanuio 2005roma // P, 2005. 26amp.
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ero paboThl CTAHOBUTCS Bce Xyke. [IporBeTaeT mpaBoBOW HUTHIIN3M, OIOPOKpATHUS
HE BBITIOJIHSIET HE TOJIBKO CBOM MPSMBIE 00SI3aHHOCTH, HO M TIPE3UACHTCKNE YKa3bl,
MOPYYCHUS M JaXe CyneOHbIe peIIeHUus, B TOM YHUCIAC  BEPAUKTHI
Kouncrurynuonnoro Cyga»'.

B coBeTckoe BpeMs poJib IOPUAMYECKUX HOPM KaK MPaBUJIO OTOJBUTAIACH
Ha BTOPOU ILJIaH, TIOJIMEHSJIACH «PEBOJIFOIIMOHHBIM CO3HAHHEM>, TOJIMTHYECKON U
HUIE0JIOTHUECKON 11E7I€CO00Pa3HOCTHIO, MapTUUHOU JIMHUEHN u T.J.
[IporoBemoBaicss JO3YHT, YTO TPABO PaHO WM ITO3THO JIOJDKHO OTMEPETh,
YCTYIIUB ~ MECTO  KOMMYHHCTHYECKOMY  CaMOympaBlieHHi0. Bce 370
COTIPOBOXIAJIOCH TOTAIBHBIM OFOPOKPATU3MOM, KOTOPBIM yKe Toraa ObLT Ha3BaH

«BHYTPEHHMM Bparom»”. BIOpOKpaTHsi IpoBaluiIa He OIHY IPOIPECCUBHYIO

pedopmy.

[To MHEHHIO aBTOpA, IMEHHO OHA CETOJHS CTAHOBHTCS TJIABHBIM (DaKTOPOM,
HE TTO3BOJISIONINM POCCHMCKUM pedopMaM IOJHOIEHHO pa3BUBaThCs. M HaBepHO
MO3TOMY TOCYJApPCTBEHHOE YIPABJICHHE BO MHOTHX 00JIACTSAX, MSTKO TOBOPS, HE
sBisieTcs YPPEeKTUBHBIM, TPOHECCUOHAIBHBIM.

B mpesunentckom Ilocmannu @enepansaomy CobOpanmo 2006 roma
TOBOPHUTCSI O HU3KOM YPOBHE JOBEPHS TpaXKJaH K OTJACIbHBIM HHCTHTYTaM BIIACTH.
«C mepemeHamu Haudanma 90X ObUIM CBSI3aHBI OOJIBIIME HAJEKIbl MHJUIMOHOB
JIOJIeH, OJTHAKO HU BJIACTh, HM OM3HEC HE OMpaBJaJId 3TUX Hajexnd. bomee Toro,
HEKOTOpBIE TPEJICTaBUTENIM ITUX COOOINECTB, MpeHeOperas HOpMaMH 3aKOHA U
HPABCTBEHHOCTH, TMEPENUId K OeCHpereeHTHOMY B HWCTOPUHM HAIled CTpaHbl
JUYHOMY OOOTAIEHUIO 3a CYET OOJIBIIMHCTBA TPAKIAH.

B 4em jxe mpHYMHBI BEJIOMCTBEHHOTO MpaBOBOTO HUrHiuima? [lodemy oH
SBISIETCS.  TOPMO30M POCCHMCKUX pedopm? Bo-TiepBhIX, €ro MpoOBOIUPYIOT
HECKOHYaeMbIe IMpeoOpa3oBaHUsl TOCYAAPCTBCHHOTO ammapara, BJICKYIIHE 3a

co00l Xaoc M OTCYTCTBHE MOpS/IKa B YIPABJICHUH; BO-BTOPHIX, HU3KUWA YPOBEHb

! Cm.: YnnoBHuk raasuee Koncruryruu // PT'. 2005. Sasr.

2 Cwm.: Becrysxes-Jlaga W.B. CaMplii Xyqmmii BHyTpeHHmi Bpar. M., 1987.
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IPaBOBOM  KyJbTYphl UHMHOBHUKOB, B-TPEThUX, KOPPYMIIMPOBAHHOCTH, B-
YEeTBEPTHIX, OFOPOKPATU3M M BOJIOKHTA.

B TI'epmanuu, Hanpumep, yCTaHOBJICHO, UYTO, €CJTM YNHOBHHK HE YIIOKHIICS B
CPOK C BBIJAYe TpaxAaHUHY HE0OXonuMoil cmpaBku, ero mrpadyror. K
COKaJICHWIO, B HAIIE CTpaHe, Jake C y4eTOM HEIaBHO MPHHITOrO 3akoHa «O
TIOPSZIKE pacCMOTPEHUS oOpaleHuii Tpaxaan PO», 10 3TOro emre o4eHb JaeKo.
B Poccun exxeromno B cpearem okojio 600 ThICSY rpakaaH OCapuBalOT B CyJax
HENPaBOMEPHOCTh JCUCTBHI YNHOBHHKOB PA3IMYHBIX BEIOMCTB. DTO HAIJISTHBIN
U yOenuTenbHBIA  NpUMEp  MPOLBETAHUS  MPABOBOTO  HUTWIM3MA B
rOCy/IapCTBEHHOM armapare.

B poccuiickoii mpecce OTMeuUaeTcs, UTO €CTh KaKk MUHHUMYM TpPH CIIoco0a
OIOPOKPATHUECKOTO U3BPAIICHUS . pa3iioskeHrue o0Iero 3aKoHa Ha OCTaHOBJICHUS,
JETAM3UPYIOIINE W3JIOKCHHBIE B HeM moyoxkeHus. Ilpu 3TOoM Kaxmoe wu3
NIOCTAHOBJICHUN Ha TIEPBBIA B3IJIAJ 3aKOHY HE TMPOTHBOPEYUT, HO B HX
COBOKYITHOCTH peajH3alusi IEepPBOHAYAIbHBIX HOPM CBOJAUTCS K  HYJIO,
UCIIOJIb30BaHUE «3aKOHO/IATEIIBHBIX JIa3eeK» - MPOOEIIOB, KOTOPhIE HMEIOT MECTO B
JA:000M HOPMATHBHOM aKTe, MOCKOJBKY HU OJIMH 3aKOH HE MOXET IMPEeTyCMOTPETh
aOCOJIFOTHO BCEX CHUTYyallui, B KOTOPHIX OyIeT OCYIIECTBISATHCS €r0 MPUMEHEHHE
(B MPOTHUBHOM cCilyyae MOTEPSIM Obl CMBICT TaKWE HHCTUTYThI TEOPETUYCCKON
HayKH, KaKk aHaJorus NpaBa M aHAJIOTUS 3aKOHA); HWCIOJHEHHWE 3aKOHa C
epernboM — «ICIIOJIHUTEIBLCKUIN paxk>, IPEBPAIAIONINil 3aKOH B aOCyp.

Yrto kacaeTcs «UCIOIHUTEIBCKOTO paXka», TO, 0 MHEHHUIO JUCCEPTaHTa, OH
BO3HMKAET HE B TMOCJIEIHIOI OdYepelb H3-3a CTpaxa IMepen MpOBEpKaMu
KOHTPOJIMPYIOIIUX OpraHoB. TeM 0Ooiee B CBA3M C MOCICAHUMH W3MEHEHUSIMHU
POCCHUICKOTO 3aKOHOAATENbCTBA. Peub HAET Mpexae BCEro O COLHAIbHOM
pedopMe U H3MEHEHHUH TOpsiiKa GOPMUPOBAHUS pETHOHATIBHBIX BIIACTEH.

Temepb, 4YTOOBI COXpaHUTh CBOM JIOJDKHOCTM ¥ HE  pacTepsATh
CYLIECTBYIOIIMX TMPUBHWJIETHM, TJIAaBBI MECTHBIX aJMUHUCTpPALMi CTaparoTcs
M0Ka3aTh, YTO UMEHHO 3aKOH, & HE YTO-IM00 WHOE CTOUT Ha IMEPBOM MECTE B MX

peruone, paiione, BepomMcTBe. OJHAKO HECMOTps Ha 3TOo, Hauboiee
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pPacpOCTPAHEHHBIM BHUJOM IPABOHAPYIIEHUN CO CTOPOHBI YMHOBHHUKOB BCEX
PAHTOB SIBISIETCS 3710YNOMPeDNeHUe CYAHCEOHBIM NONONCEHUEM ULU NpesbllleHUe
NOJIHOMOYULL.

B pabote moka3siBaeTCs, 4TO BEIOMCTBEHHBIN MPABOBON HUTHIIN3M — HEAYT
HE TOJBKO MCIHOJHUTEIbHOW BeTBM BiacTh. CTpajalOT UM M 3aKOHOJIATEJIH.
Hanpumep, HemaBHO mpokyparypa TBepckoil oOiacTh OOBUHMIIJIA B TOJYyYEHUU
B3STOK cpa3y 15 nenyratoB. becnipenenenTHslil citydail! Cpenyn HEYUCTBHIX HA PYKY
JeSITENIEN OKa3ajcsa U IpelicenaTesib 1 BEpCKOM rOPOACKON I[yMbll.

K coxanennro, naxe cyasl HE CBOOOIHBI OT FOPUIUYECKOTO HUTHINA3MA,
BOJIOKMTBI, KOpPPYIILMH, KPYrOBOW TOPYKH, KOPIOPATUBHOM COJIMIAPHOCTH.
CpaBHUBasi POCCUHCKYIO JIEMCTBUTEIBHOCTh C peadsIMu 3apyOeKHBIX CTpaH,
MOXHO OTMETHUTh, 4TO, Hanpumep, B CIIIA KOppyMOUpOBAaHHOCTH CYAEHCKOTO U
aJIBOKATCKOT'O KOPIYCOB Tak)Ke, KaK TOBOPUTCS, UMEET MECTO OBbITh U SBISETCS
MOKa3zaTejaeM TOro >K€ MpaBoBOro Hurwiunima. OJHAKO y aMEepUKaHIEB OHa
BBIPA)XEHA BCE XK€ B MEHBILEH CTENEHH M HE IIPHMHSIIA TAKOTO pa3Maxa, KaK y Hac’.

OcoObIii BOMPOC — HOPUAUYECKUN HUTHUIM3M B IPABOOXPAHUTEILHOM
BegoMcTBe. Kak HU CTpaHHO, UMEHHO B OpraHax BHYTPEHHUX JI€JI OH MPOSBIISETCS
JIaXKe sipue, YEM BO BCEX OCTAJbHBIX OTPACISAX ACATEIBHOCTH BMECTE B3AThIX. B
pAllax MIJIUIIMH TIOSIBIITFOTCS «O0OPOTHHU B MOTOHAX», MPeJaTeNH, dKUBYIHUE HE 110
3aKOHY, a 0 «IOHATHSIM» [I[pruMepoB Oosiee 4emM T0CTaTOYHO.

[IpaBoBOM HUTHIU3M COTPYAHUKOB MUJIUIIMM UMEET TKKUE MOCIEACTBUS
KaK JUIA OTACNBHBIX TpaklaH, Tak U Jyisi oOmiecTBa B 1ienoM. [Ipesunent PO B
OJHOM M3 CBOMX BBICTYIUICHUM HPSIMO 3asiBWJI O TOM, YTO MHOTME YMHOBHHUKH, B
TOM YHUCJI€ U3 NMPABOOXPAHUTEIBHBIX OPTaHOB, «TOPTYIOT CBOMMU MOJTHOMOYHUSIMH,

“KpBILIYIOT ¥ BBIMOTAOT, JOMYCKAIOT TPOU3BOJI».

! Huxuruna M. Tox cya uaet moa-Jymer // PI'. 2006. 1%cenr.
2 Cm.: Hawkins G. American Legal System Is Corrupt BeydRecognition, Judge Tells

Harvard Law School // mo wmarepmamam  www.massnews.com/2003 Editions/3

March/030703 mn american legal system corrupt.html
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I'masa 5. CTpykTypa ¥ BUABI IPABOBOI0 HUTHJIM3MA.

[IpaBOBO HUTMIIM3M — CJIOKHOE U MHOTOACIIEKTHOE SIBJIEHHE. JTO KACAETCS
U €ro CTPYKTYpHOTo coctaBa Tak, eciii paccMaTpuBaTh JaHHBIA (DEHOMEH Kak
nedopMaIuio MpaBoOCO3HAHUS, B €T0 COCTaB JOHKHBI BXOAUTH MICUXOJIOTUYECKUH U
uaeosornyeckuii  acnekTbl.  COOTBETCTBEHHO  HUTHIIMCTUYECKHU-TIPABOBYIO
NICUXOJIOTUIO MOKHO OyJIeT OmpenesuTh KaK COBOKYIMHOCTh YYBCTB, 3MOLIHMA,
NepeKUBaHUM, HACTPOCHHUI, TPUBBIYEK U CTEPEOTUIIOB, HAMPABIEHHBIX Ha
OTTOpP)KCHHE  IOPUIUYECKUMX  MPEANHCAHUH W BO3MOXHOCTEH,  HMHU
IpeyCMOTPEHHBIX.

B nmreparype oTMedaeTcs CyIIECTBOBAHME IO MEHBIIEW MEpE Tpex
“IOpUANYECKUX HUTMIM3MOB”: JIETMCTCKOTO, COLIMOJOTHYECKOTO M COOCTBEHHO
npaBoBoro (M.B. Bapmamosa). Kaxmas u3 yKka3aHHBIX pPa3HOBHIHOCTEH
PACKpBIBAETCS UCXO/SI U3 TPEXKOMIIOHEHTHOU CTPYKTYPbI COLMANTbHONW YCTaHOBKH,
BKJTIOYAOIIEH KOTHUTUBHYIO (O0CO3HaHHME OOBEKTa WM CHUTyaluH), apEeKTUBHYIO
(nx »SMomMoOHaJbHAs OIICHKA) W KOHATHBHYIO (COOCTBEHHO TIOBEICHYECKAs
YCTaHOBKA, TOTOBHOCTH pEarnpoBaTh) COCTABISIONIME. B auccepranuu OHU
OAPOOHO OCBEIIAOTCS.

B.A. TymaHoB BblI€nWI B  CTPYKType TMPaBOBOIO  HUTUIU3MA
uoeonocuyeckuli, 0ObLIOeHHbI U 8edomMcmeenHblll YPOBHU. [IepBbIM M3 HUX ObLI
CBSI3aH C T€M, UYTO MPUHUKEHHUE PO 3aKOHA B JKU3HH OOILECTBA U TOCYJIapCTBa,
pa3BuBaBieecs B Poccun MCTOpUYECKH, B COBETCKOE BpeMsi ObLJIO BO3BEIEHO B
paHr NmocTyJaTa rocy1apCTBEHHON MOTUTHKH.

IIprBeneHHBIMU PA3HOBHUIHOCTAMM IIEPEYEHb HIIOCTACEW FOPUAMYECKOTO
HUTWJIM3MA HE ucyepnbiBaeTcd. Hanpumep, B mNpeaplaylied riiaBe HaMu
npuBomiack kiaccudukamus uimocodpa B.H. ['ymsuxuna, BbIAENUBIIETO MATH
dbopM TPOSBICHUS TPABOBOIO OTPULIAHUS: UHDAHMULLHYIO, (BPYCMPAYUOHHYIO,
MCMUMENbHYI0, 803MEWAIOWYI0 N Pe2PecCUsHyIo.

ABTOp mojaraer, 4YTo HapsAgy C AOCTOMHCTBaMHM Kiaccudukamus B.H.
['ynsiuxuHa uMeeT psll CYHIECTBEHHBIX HEJIOCTAaTKOB. Bo-mepBbIX, MPOUCXOAUT

CMellIeHrne kateropuil. B pesynbrare B 0003HaUEHHBIX aBTOPOM IISATH <phopmax»
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MIPABOBOTO HUTHJIM3MA TaK)XE BBIIEISIOTCS (HOPMBI €T0 MPOSBICHHS. BO-BTOPHIX,
buI0cO(HCKO-TICUXOJIOTMYECKOE OCHOBAaHWE JEJCHUS OTBJICKAET BHHUMAHHUE OT
IOPUANYECKON CYyTH BOMPOCA, TEM CAMBIM YCIIOXKHSSI €r0 pACCMOTPEHHE.

bonee  o0OCHOBaHHBIMM  HAM  TPENCTABIAIOTCS  KIacCU(UKAIUH,
npeioKeHHbIe yueHbIMU-topuctamu. Tak, B.I'. CadoHOB paznenser mpaBoBoi
HUTWJIU3M 10 CcyOBeKTaM B 3aBUCHUMOCTH OT cdep TocydapCTBEHHOU
nesaTenbHoCcTH. [0 3TOMy OCHOBaHHMIO OH MPELIATA€T BBIACIATH CICAYIOLINE
PAa3HOBHUIHOCTH JAHHOTO 3ja. npaBoBor HuUrwimiM lIpesupenra PD; mpaBoBoi
HUTUIU3M TJaB cyOobekToB Demepannu; MpaBOBOM HUTHIM3M IpEICTaBUTENEH
3akoHoAatenbHOM Bracth P® u cyObekroB P®; mnpaBoBON HUTHIN3M
MPEACTABUTENIEN UCITOJTHUTEIIBHOM BJIACTH; IIPABOBOU HUTUIIN3M cyﬂeﬁl.

B nmmccepranum paccMatpuBarOTCS U APYTHE BUJBI NPABOBOTO HUTHIIM3MA.
B wactHOCTH, KOHCMUmMYYUOHHBIU, KOTOPBIM HW3HAYAIBHO IOAPA3yMEBAET
CIICIMAIBHOTO CYOBEKTa IPABOBOIO OTUYXKJICHHUS, a WMEHHO NpeJcTaBUTEIeH
BiacTu. Pedyb uaeT mpexae BCEro O BIACTH 3aKOHoOamenwvhoui. Jla u 00beKT
JAHHOTO BHJIa HUTWIM3Ma BechbMa crenuduueH — KoHCTUTYHHMs CTpaHbl |
MTOJIOKEHHUSI, HETTOCPEICTBEHHO €€ KOHKPETU3UPYIOIIHE.

B kadecTBe MHBIX BHJOB IPABOBOrO HUTWUIM3MA B JHCCEpPTALIMU
pacCMaTpUBAKOTCS CHIOUKUI W CHOHMAHHbBIUL, GKMUGHLIL W HNACCUGHDLL,
HOCMOAHHBIIL U CUMYAMUGHBLI, A TAKXKE HAUUOHATNbHO-NPABGOBOU HUSUTUIM,
UMEIOITUI MHOYKECTBO (JOPM MPOSBICHUS.

ABTOp MOTYEPKUBAET MBICIIb O MHOTOJIMKOCTH W Pa3zHOOO0pa3uu MPaBOBOTO
Hurmwmima. U, cremoBaTenbHO, MPEOA0eBaTh 3TOT MOJUCTPYKTYPHBIN (heHOMEH
HEO0OXO0IMMO CUCTEMHO, KOMIIJIEKCHO U Ha Ka)KJIOM OT/ICJIbHOM YPOBHE.

I'maBa 6. UCTOYHUKH M NPUYHMHBI PABOBOr0 HUTHJIM3MA.
Bonpoc o npuunHax ¥ UCTOYHUKAX MPABOBOTO HUTHJIA3MA SBJISIETCS OJTHUM

N3 HAMMCHECC p8,3pa6OTaHHBIX ACIIEKTOB JaHHOM HpO6HCMBI. Ho umenHo ero

om: Cadonos B.I'. [IpaBoBo¥i HUTUIN3M PaOOTHUKOB TOCYIapPCTBEHHOTO armapara v myTu
ero npeogonenus. Aproped. nuc. ... k.10.H. M., 2005.C.15-18.
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PACKPBITHE MO3BOJISIET B KAKON-TO MEPE JIOKAIU30BATh IOPUINYECKUA HUTHIIA3M H
Oonee TIy00KO MPOSICHUTH €70 TEOPETUIECKHU.

Crnenayer OTMETUTB, YTO TOHSATHS <IIPUYHHBD» U «HCTOYHUKH» MPABOBOTO
HUTWIN3MA OJIM3KK, HO HE TOXKIECTBEHHB. Kak oTMewaeTcs B JHTEpaType,
HENPOXOAMMON MPOMACcCTH MEXIy HUMH HeT. Ho oTimyme cocTOMT B TOM, 4TO
UCTOYHUKH, KaK TPaBWIO, HOCAT Ooyiee TIIyOWHHBIH, TpPYAHOYCTPAHUMBIHA
xapaktep. [Ipuanabl jxe 0oJjiee CKOPOTEYHBI, OHU MOTYT TOSBJISATHCS W HMCUYE3ATh
WIA JIMKBUAMPOBATHCS. VICTOUYHWMKM — MHTaTeNbHAs cpena Jisl MPUYWH, STO
OOBEKTHUBHO CYIICCTBYIOIIME (AKTOphl ¥ YCJIOBHS — TIOCTOSHHBIE WJIU
nonrospemernsie (H.M. Mary3oB).

B 1o ke BpeMs HaJ0 UMETh B BUAY, YTO OIpEACICHHBIE OOCTOSITEIHCTBA
MOTYT OJTHOBPEMEHHO BBICTYIIaTh U KaK MCTOYHHK, M KaK MPUYWHA, U KaK ¢opma
BBIpXEHHUS MPABOBOTO HHUTWIM3MA. Beskue rpaganuu 37ech yCIOBHBL. TeM He
MEHee, pa3jnyaTh WCTOYHWKH M TPHYMUHBI MPABOBOTO HUTWUIM3MAa TOJE3HO U
He00xoauMo Jy1st 60s1ee yriTyOJIeHHOTO MTO3HAHUSI IPOOJIEMBI.

CaM TepMHH «HCTOYHHMK» O3HAYAET «TO, YTO JAET HAYaj0 4eMy-JIn0o, TO,
OTKyJa HMCXOAUT ATO 4TO-n00». [IpuumHa e — 3TO SBIEHUE, BHI3BIBAIOIIECE,
o0ycCIIOBIHMBAIOIlee BO3HWKHOBEHHE JAPYroro sBJICHUsA. Takum o0pa3oM, CBS3b
IIPABOBOT'0 HUTHJIM3MA C €r0 MPUIMHAMHA HOCUT HETIOCPECTBEHHBINA XapakTep, a ¢
HMCTOYHUKAMU — OMTOCPEIOBAHHBIM, 00JIe€ CTIOKHBIN U OT/AJICHHBIN.

[Tokaxkem »5TO Ha cruenyromeMm mnpumepe. Korma, ckaxkem, IIaxTephl,
YUUTENsA, TPEACTABUTENTH  JApYyrux npodeccuii  OOBSBIAIOT  TOJOMOBKY,
MEPEKPBIBAIOT aBTOTPACCHI, 3aXBaTHIBAIOT B 3AJI0KHUKH CBOUX PYKOBOJUTENEH 13-
3a HEBBIIUIATBl 3apIUIaThl — OHU IOCTYMAKOT HEMPAaBOMEPHO (XOTS MOHATh HX
MOJKHO), TaK KakK JaHHBIE BUJIBI MPOTECTa, B OTJIMYME OT 3a0AaCTOBOK, IMHKETOB,
MUTHHTOB, IIECTBUH, JIEMOHCTpAIlMii, POCCHICKUM 3aKOHOJATEIbCTBOM HE

paspemens’. DOPMaNbHO IOIYCKAETCS IPABOBOM HUIMIN3M (HEyBaKEHHUE K

1 Cm. B wactHoctn: ®3 or 19 wmions 2004 r. Ne54-Dd3 «O coOpaHUsIX, MHUTHHTAX,
JIEMOHCTpAIIMAX, MIECTBHUAX U mukeTrpoBaHusx» /[ C3 PD. 2004 .Ne25. Cr. 2485.
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3aKOHY, TMOPAIKY, HIPOU3BOACTBEHHOW IHUCUMUIUIMHE, CO3JIaHUE YIPO3bl IS
0€30ITacCHOCTH JIFOJICH).

HemocpencTBeHHOM NMPUYMHOW TaKWX JEHUCTBUM SBIIIETCS HEBBIILIATA WU
3aJIeprKKa 3apIuiaThl KOHKPETHBIM paboToaateneM. VICTOKH ke, KOPHH, TOAOOHBIX
SABJICHUN JIeXKaT TOpa3lao INIy0Xke — OHM YXOASIT B OSKOHOMHYECKUM KPHU3HC
00111ecTBa, B OTCYTCTBUE (PMHAHCUPOBAHUS, HEKOMIIETEHTHOE YIIPaBJICHUE U T.]I.

To ke camoe, 1Mo CyTH Jejla, MOXKHO CKa3aThb U O MPECTYITHOCTH, KOTOpas B
1IeJIOM, KaK SIBJIEHHE, UMEET IIyOOKHUE COIMaIbHbIE KOPHHU, CIYKUT MOCTOSHHBIM
UCTOYHUKOM, (OPMOM TPOSBICHUS W B TO e BpeMms (B CMBICIIC OTACIbHBIX
00CTOSITENTLCTB) MPUIMHON KOHKPETHBIX MPOSBICHUI MPABOBOTO HUTHIIA3MA.

benHocts, HUIIETa  3HAUYUTEIHLHOM  4YacTH  HaceleHus  Poccuwn,
MapruHAIW3aus  0o0IecTBa TOXKE HE  CIOCOOCTBYIOT, MSTKO  TOBOPA,
GbopMUPOBAHUIO TIIYyOOKOIO YYBCTBAa YBaXKEHUS K JCHCTBYIOIIMM B CTpaHe
3aKOHaM — HA000pOT, 3T (HAKTOPHI MOAMUTHIBAIOT MPABOBON HUTHIIN3M, TOJIKAIOT
Ha MPABOHAPYIICHUS.

[To undopmarmu MBJI Poccuu B 20060y 510 Thicsy 1uIl, OCYKIEHHBIX
3a COBEpIICHHE MPECTYIUICHWH pa3IMdHOW cTereHu TsokectH (Oonee 60% Bcex
HapyIIMTeNeld 3aKOHA) HE MMENU IOCTOSHHOTO HMCTOYHHMKA J0X0moB'. Taxum
00pa3oM, HEPEIICHHOCTh COLMAJIBHBIX MPOO0JeM, HEYCTPOCHHOCTh, Oe3padoTulia
CTaHOBSITCSI CEPbE3HBIMU TPUUYMHAMHU IMPABOBOTO HUTUIIU3MA.

OnHUM U3 MCTOYHUKOB IPABOBOIO HUTHIM3MA SBJISETCS MOJIUTUYECKUN
pagukasmsM. Ilocneguuii  BbIpaxkaercs B~ YCTOWYHMBOM  NPEANIOYTECHHUH
pELIUTENbHBIX JEHCTBUI B MOJIUTUKE BCEM HMHBIM IIaraM, yBEPEHHOCTh B HAJIMYHU
MPOCTHIX PELICHUN CIIOKHBIX HpO6JICM2. To e caMoe MOXKHO CcCKa3aThb 00
DKCTPEMU3ME, KkceHodoouwu, HaIMOHAaJILHOU U PEIUrMO3HOM  PO3HH,

HCTCPIIMMOCTH.

1 Cm.: PT. 2007. Qpenpars.

2 Cm.: Hemunos A.W. Tlonutuuecknii paguKkain3M Kak HCTOYHHK MPABOBOrO HUTHIM3Ma //
T'ocynapctBo u nmpaBo. 1992.Ne4. C. 74.
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OpHUM U3 NOCTOSIHHBIX UICTOYHUKOB MPAaBOBOI0 HUTHUJIM3Ma MOKHO CUUTATh
CBOEOOPa3HBI POCCUICKUN MEHTAITUTET, TOUYHEE, €r0 OTAENbHbBIE YepThI. J{s1 Hero
XapaKTEPHO HEYBaXXKUTEJIBHOE OTHOLLIEHNE K 3aKOHaM, OpAIKY. K coxanenuro, Mbl
HE CIBIBEM B MHUPE, B OTJIMYME, HANPUMEDP, OT SAIOHLEB, AHIVINYAH, HEMIIEB
3aKOHOIIOCTYIIIHOM HAIIAEH.

Y Hac MHOIME CUMTAKOT, 4YTO €CJIM CJIEJ0BaTh 3aKOHYy — YycCIeXa He
noObenibes. YKa3zaHHasi TOYKa 3pEHHs] CIOCOOHA CHPOBOLMPOBATH HE TOJBKO
IIPaBOBOM HUTWJIA3M, HO W INPAaBOBOM LIMHHU3M, KOTOPHIA B CBOMX IPOSIBICHHUSX
BJIeUeT Hanubosee TSKKHUE OCTIEACTBHS.

[TopnuTbiBaeTcCsT  OPaBOBOM  HUTWIM3M WM TaKUMH  COLMAJIBHBIMU
aHOMaJIMSAMH, KaK O€CIIPU30PHOCTb, HAPKOMAHUS, aJIKOT0JIM3M, IPOCTUTYLUS. DTH
HETaTUBHBIE SIBJICHUS MOKHO C IIOJHBIM OCHOBAHUEM CUMTATh HMCTOYHHKAMHU
paBoOBOro HUruiau3Ma. CylnecTBOBaJIM OHM B TOW WM MHOM Mepe NPAKTUYECKU
BCErJa M Be3Je, a MPEOJOJIETh UX MOJHOCTBI) HE IPEACTABIIIECTCS BO3MOKHBIM.
[TpyunHamMu k€ MOAOOHBIX OTKJIOHEHHH MOTYT OBITh KOHKPETHBIE MOBO/IBI,
CUTYalluu, OOCTOSATEIbCTBA.

B pabore moapoObHO aHANMM3UPYIOTCS M JPYrHe€ MPUUYMHBI U yCIOBUS
IIPaBOBOTO HUTWJIM3MA, €ro IPEANOChUIKM, MCTOYHUMKM. B KadecTBe BbIBOJA B
JUCCEPTALMKU NTOAYEPKUBACTCS, YTO UCTOYHUKU FOPUINYECKOIO0 HUTHIM3MA U €ro
IPUYUHBI, COOTHOCATCS MEXIy co0oil kak obmiee u enuHuuHoe. VX HCTOKH
HEOOXOMMO MCKaTh KaK B IPUPOJIE YEIOBEKA, TaK U oO1ecTBa. M Henmb3s Kakyro-
au00 OTHENIbHYIO, BHE3alHO BO3HHUKIIYIO MPUYUHY, BbBI3BABIIYIO BCILIECK
IIPAaBOBOI'0 HUTWIIM3MA, CYUTATh €70 TOCTOSIHHBIM UCTOYHUKOM.

I'naBa 7. IlyTu npeoaoJieHusi NPUYMH NPABOBOI0 HUTHJIM3MA.

Kak Opu10 moka3zaHo B MpEbIAyIIMX TJIaBaX, COBPEMEHHBIM IOPUANYECKUN
HUTUIIU3M — CEpbE3Has, 3alylieHHas 00s1e3Hb. COOTBETCTBEHHO U IPEOAOJIECHUE
JAHHOTO Heayra — CJOXKHas 3axada. B guccepranyy IOKas3pIBaeTCs, 4TO IIYyTH
VCKOPEHEHMS 3TOr0 3J1a TECHO CBSI3aHBI C €r0 NpUYMHAaMU. ABTOP BBIIEISAET TPH

OCHOBHBIC I'PYIIIIBI MEP I1O IIPCOJO0JCHHUIO 3TUX ITPUYKH.
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[TepByto rpynmmy o0pa3yroT norumuueckue mepsl (ycTpaHeHue (akTopos,
OPEMATCTBYIONIMX  MOCTPOCHUIO  IMPaBOBOTO  TOCyAapcTBa,  APQeKTuBHAs
IeJIeHANpaBJIeHHAs TPaBOBas MOJUTUKA; YIPOYCHUE 3aKOHHOCTH, MTPABOMOPSAKA U
rOCy/IapCTBEHHOW AUCUMILIMHBI; YBAKCHHE U BCEMEpPHas 3allluTa MpaB JIUYHOCTH;
COBEPILIEHCTBOBAHUE 3aKOHO/IATENIbCTBA, MMOBBIIICHNE KaueCTBa MPaBOTBOPUYECTBA,
yCTpaHEHHE KOJUIM3UM Mexnay oOmedenepalbHbIMU W PETHOHAJIBHBIMU
HOPMAaTUBHBIMHM aKTaMH, MNPO(PHUIAKTHKA MPAaBOHAPYIICHHH M TMPEXKIE BCErO
NpeCTyIUIeHNH; 60pb0a ¢ KPUMHHAJIOM BO BCEX €r0 MPOSBICHUSIX, C KOPPYILUEH 1
T.J.).

Bropyto  rpynmy  COCTaBISIOT  COUUANbHO-IKOHOMUYECKUE — Mepbl
(moBbILICHHE YPOBHSI KH3HH POCCUSH, CHIDKCHHE OemHOCTH, O0e3paboTullbl,
HUIIETHI, JIIOMIIEHU3ANH; OOecrieueHne JOJHKHOTO MPOKUTOYHOTO MHUHHUMYMA,
MaTepHaibHOE CTUMYJIMPOBAHUE OTIENIBHBIX KAaTErOpuil Tpak[aH; COKpalleHHe
paspbiBa MEXAYy cCaMbIMH OOTaThIMH M CaMbIMH O€IHBIMH CIIOSIMH HACeJICHU,
YCTAaHOBJICHUE XOTsI ObI OTHOCUTEIHLHON COIUAILHON CIPAaBEIJIMBOCTH | T.]1.).

Hakonen, TpeTbio rpynmmy oO0pasyloT Mepsl KyabmypHO20, OyX06HO020,
MopanvHozo naana (TMOBBINICHUE YPOBHS HOPUAMYECKOW KYJIBTYphl OpPTaHOB
BJIACTU M HACEJICHUS, UX MPABOBOIO, HPABCTBEHHOTO M IOPUAMYECKOTO CO3HAHUS,
HoCJeI0BaTeIbHOE  MPABOBOE  BOCHHTAHME M NPOCBEIIECHHE;  BBEICHHE
MOBCEMECTHOTO MPAaBOBOIO  BceoOyya, AakKTHBHas TMpaBoBas IMpOIaraHia;
IOJArOTOBKA  BBICOKOKBAIM(UIIMPOBAHHBIX  KAJpOB  IOPHCTOB;  CKOpeiiliee
3aBepIleHNe CyIeOHO-TIPABOBOM pedhOpMBI).

[Ipeogonenne mMpaBOBOrO HUTHIM3MA — OTO JUIMTENbHBIA MpoIlecc,
3aTparuBalOlIMi ~ M3MEHEHHWE OOBEKTUBHBIX  YCIOBHH JKM3HM  OOIIECTBa,
EJICHAITPABICHHYIO UJCOJOTHYECKYIO, OpraHU3aIOHHYIO pabory,
OCYILIECTBIICHUE KOMILJIEKCa CTEeLUATbHO-IOPUINYECKIX Mmep. B
KOHIIEHTPUPOBAHHOM BHJI€ 3TH MEpPHl JOJDKHBI OBITh COPUEHTHPOBAHBI HA TO,
YTOOBl CO3AaTh KAYeCTBEHHO OOHOBJICHHYIO COLIMAIbHO-TIPABOBYIO Cpely U

yTBEpIUTH Y JItojei Bepy B mpaBo (B.U. INoiiman).
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B xoHeuHOM cueTe Bce crmocoObl, CPEACTBa, MyTH MPEOJI0JICHUSI TPABOBOTO
HUTUJIU3Ma CBSA3aHBI C BBIXOJOM OOIIECTBA U3 COCTOSHUS TTyOOKOTO CHCTEMHOTO
Kpu3uca — COLUMAJIbHOTO, SKOHOMHUYECKOIO, MOJUTHYECKOTO, JIYXOBHOIO,
HPAaBCTBEHHOTro. OJHAKO MHOTOE 3aBHUCHT M OT CaMOW JIMYHOCTH, €€ aKTHUBHOU
HACTyNaTeJIbHON MO3ULIKUU, CTOCOOHOCTH MPOTUBOCTOSITH CHJIaM 3.

BaxubiM  (akTopoM sABISETCS KOMIUIEKC Mep, HalpaBieHHBbIM Ha
COBEPIIICHCTBOBAHKUE IMPABOTBOPUYECKONW M MPABONPUMEHUTEIBHON ACSITEIBHOCTH
Ha BCEX YPOBHAX M TOBBIIIEHHE KOMIIETEHTHOCTU MPEJCTABUTENBLHON U
WCITOJTHUTEILHOM BIACTH.

Henw3st He ckazats 0 pomn CMU B mpeoosieHnn MPaBOBOTO HUTWUIIM3MA H
nporarasHjie IpaBa, MpaBoOBbIX IeHHocTed. OtpagHo, uro ['‘eHepanbHas
npokyparypa PO yupenuna cnennanbHyo MeAallb, IPUCYKAAEMYIO KypHATHCTaM
«3a OO0JbIION BKJIaA B (OPMHUPOBAHUE Y TPaXJAaH YBAXKUTEIHHOTO OTHOILIEHUS K
3akoHy». IlepBast rpymnmna paOOTHUKOB CpEICTB MacCOBOM MH(POpMALUU YKE
YAOCTOEHA 3TOW HArpapbl.

CeromHst yXe CO3[alOTCS  AAMUHUCTpPATUBHBIE CYyIbl, Trae OyayT
paccMaTpuBaTbCs KanoObl TPaXKAaH HAa HEPAOUBLIX YMHOBHMKOB'. IIpMHSAT
®enepanbubiii 3akoH NeS9-D3 ot 2 mas 2006 roga «O nopsiike paccMOTpEeHUs
oOpamennii rpaxaan Poccuiickoi @enepaunn»z, a Takke OJ00peHHBIN
MunucrepctoM toctuivu PO AIMHHUCTPAaTUBHBIA PETJIAMEHT HCIIOIHEHUS
roCCIy’>KallldMU CBOMX oOOs3aHHOCTe. JlaHHBIE JOKYMEHTHl HAalpaBlIeHbl Ha
UCKOPEHEHHE BEOMCTBEHHOTO MPABOBOTO HUTHIIM3MA, OIOPOKPATHU3Ma, BOJIOKUTHI.

B dactHOCTHM, WMH YETKO pETJIaMEHTHUPYETCS] MaKCHUMaJIbHOE BpeMs
npeObIBaHMs TrpakJIaHMHA Ha TMpueMe Yy udMHOBHHMKA. Kak mnoacuuranu
CIEIUATUCThI, B WJCANe KaKIbIM TPaXTaHWH JOJDKEH TPaTUTh Ha IOJydYeHUE
HEOOXOMUMBIX Oymar wuiau Tmocobuss He Oonee 15 munyr. U mpuxoauth K
JOJDKHOCTHOMY JIMIy TOJIBKO OJIMH pa3, 4YToObl MOJaTh COOTBETCTBYIOIEE

3asBJICHUC.

1 Cm.: PI'. 2006. 11mapra.
2(Cwm.: PTI'. 2006. Svas
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B nuccepranuu moauepKUBaeTCs, YTO OCHOBHBIM YCJIOBHEM YCHEIIHOMN
pealn3aliyd yKa3aHHbIX U HMHBIX MEPONPUATUN SBISETCS HUX KOMIUIEKCHBIH,
CKOOpPJIMHUPOBAHHBIN xapakTep. M ecnu NpUYMHBI FOPUAUYECKOrO0 HUTHUIM3MA
KpPOIOTCSI B COLIMAJIBHBIX, IKOHOMHUYECKHX, KYJIBTYPHBIX, JYXOBHBIX CTOpOHaX
KU3HU OOIIECTBA — HEOOXOAMMO CHavajla YCTpPaHUTh ATH aHOManuu. Bmecrte ¢
TE€M, HE HCKIIOYEHO W TMPUMEHEHUE MPUHYIAUTEIbHBIX MeEp, CBS3aHHBIX C
HapylIeHHeM 3akoHa. MIMEHHO Takoil MOJIXOJ MO3BOJMT CHHU3UTh, a MO3XKE U
MPEO0I0JIETh MPABOBOI HUTWIU3M B Poccuu.,

ITo TemMe aHMCCEPTALIMOHHOIO MCCJIACAOBAHMS ABTOPOM OIyOJIMKOBAHBI
ciaeAyomme padoThl:

1. 3psuxkun A.H. BenOMCTBEHHBI NPaBOBOM HHUTHIM3M KaK TOPMO3
poccuiickux pedopm // Bectauk Bomkckoro yausepcurera uM. B.H. Tatumiesa.
Cep. «Opucnpyaennus. ToapsatTu: u3a-so BYuT, 2005Beimn. 6 (50). (0,71.1.);

2.  3pauxun A.H. K Bompocy O COOTHOIICHHH TPUYUH U HCTOYHUKOB
npaBoBoro HurmmiMa //Hosast mpaBoBas Mbiciie. Bonrorpan: m3n-so ®I'OY BIIO
«Bomarorpazckas akageMus rocyaapCcTBeHHOM ciy)0bp», 2006 Ne2. (0,61m1.11.);

3.  3paukun A.H. O Qopmax mnposiBIeHHs TpaBoBOro Hurmwimma //
Bectauk CI'AIL. Capatos: uza-so I'OY BIIO CapartoBckas rocyaapcTBEHHas
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