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1. OBIIASI XAPAKTEPUCTHUKA JUCCEPTAIIMOHHOM PABOTHI

AKTYaJIbHOCTh TeMbl HcciaedoBaHMsl. B cooTBeTcTBUM coO cTaThéd 14
Koucrutyruu P® penurnosnpie 00beIMHEHNUS OTIAEICHBI OT TOCYIapCTBA M PaBHBI
nepen 3akoHOM. [IpuHIMI paBeHCTBA, SBISIIOIIMKCS OJHUM W3 BAKHEHIINX
UJeaNoB JIEMOKPAaTUYHOTO O0OIlEecTBa, OCOOEHHO aKTyaJleH TMpU MPaBOBOM
3aKpETUICHWH OTHOIIEHWH TOCYJapcTBA W PEIUTHO3HBIX OOBEAMHEHUH B
MHOTOKOH(ecCuoHanbHOM cTpaHe. Mcropuyecku cioxupmuiics B Poccuu
MOJIMKOH(ECCUOHABHBIA  yKJIad  JUKTYeT  HEOOXOJUMOCTh  TMOCTPOEHUS
roCyJapCTBEHHO-KOH(ECCHOHAIBHBIX ~ OTHOIICHW Ha OCHOBE (opMaabHO-
IOPUUYECKOTO PABEHCTBA PEIUTMO3HBIX OOBEAMHEHHM, KaK HE00XO0JUMOTo
YCIIOBUSI ~ TPEJOTBPAIICHUS  PEIUTHO3HOW  HETEPHIUMOCTH,  O00ECTICUCHUS
BO3MOXXHOCTH  K&XJIbIM  pEaM30BbIBATH TapaHTHUPOBAaHHbIE  CTaTbEéil 28
Kouctutynuu P® cBoboay BepoucnoBeAaHHs, BKJOYas IpaBO MCIOBEIOBATH
COBMECTHO C JAPYTMMH JIOOYI0 pEIuTHio, CBOOOJHO BBIOMpATh, HMETh U
pacnpoCTpaHsATh PEIUTUO3HbIE U UHbIE YOEKIEHUS U IEUCTBOBATh B COOTBETCTBUU
C HAMM.

OnHako paBEHCTBY NPEIMATCTBYIOT MPEAPACCYIAKH, CBSI3aHHBIE C PEIUTHO3ZHON
NPUHAIJICKHOCTHIO, HETOTOBHOCTH OOIlECTBA TOJEPAHTHO OTHOCUTBHCS K
MaJIOYHCIICHHBIM 51 MaJIOU3BECTHBIM PETUTUO3HBIM O00BETUHEHUSIM,
abcomroTu3alusi npaB OoJbIIMHCTBA. Bocnpusarue BiIacTbl0 peIUruM  Kak
UJICOJIOTUYECKOTO MHCTPYMEHTA JJIsl PELICHHS] MOJUTUYECKUX 33Ja4 MPUBOIUT K
TOCYJapCTBEHHOMY BBIJICIICHUIO PEUTHO3HBIX OOBEAMHEHHH, MOANCPKUBAEMBIX
OOJBIIMHCTBOM  HACEJEHUS,  YCTAaHOBJIIGHMIO  OCOOBIX  OTHOIIEHHH  C
CTPAUITUOHHBIMU»  PEIIUTUO3HBIMU  OOBEIUHEHUSMH, YTO  MPEMATCTBYET
CTaOMJIBHOCTHU pa3BUTHs oOLIeCTBa. B TO e Bpems, JeMOKpaTHUYECKUE TPUHITUIIBI,
OCHOBaHHbIE HA YBAKEHMM (yHIAMEHTAJIbHBIX MpPaB JUYHOCTH, CBOOOBI
BEPOWCTIOBEIAHMSI, CO3JaHUSI U JIEATEIBHOCTH OOIIECTBEHHBIX OOBEIUHECHUMA,

pCHPIFPIOBHOﬁ TOJICPAHTHOCTH, O6YCJ'IaBJ'II/IBaIOT YBAXUTCIbHOC OTHOIICHHC



rocyapcTBa K IIpaBaM pPEIUTHO3HBIX OOBEIWHEHUH BHE 3aBUCHUMOCTH OT
VCTOPUKO-KYJIBTYPHOU POJIM ITOCHEAHUX B )KU3HU IOCYyAapCTBa.

Poccusi, sBHssIC MHOTOKOH()ECCHOHAJIBHOW CTpPaHOW, 3auMHTEpEcOBaHa B
MOUCKE ONTHUMAJIbHBIX PEIICHUI MPH TOCYAapCTBEHHO-IIPABOBOM O(POPMIICHUU
OTHOLIEHUH C PEMTMO3HBIMU OOBEIMHEHUSMU. 3aKpEIUIEHHE 34 PEIUTHO3HBIMU
00OBEAMHEHUAMH CTaTyca FOPUIMYECKOrO JIMLA, IpoBo3riameHue Poccuiickoit
denepanuy CBETCKUM T'OCYAAPCTBOM AKTYAIM3UPYET JOKTPUHAIBHOE OCMBICIIEHUE
IIPaBOBOM IPUPOABI roCy/1apCTBEHHO-KOH(ECCUOHAIbHBIX OTHOULICHUH,
BBILIEAIINX HAa HOBBIM YPOBEHb, II0 CPABHEHUIO C JOPEBOJIIOLMOHHBIM H
aTEMCTUYECKUM NEepHoJaMu B HCTOpuM Poccuu. AKTyaabHOCTh HCCIIEIOBaHUS
o0yCJIOBJIEHa M IIOMCKOM IyTeH NPEeOoAOJeHUs] TPYJHOCTEH, CBSI3aHHBIX C
IIPUBEICHUEM TEKYIIETO 3aKOHOAATENBCTBA B COOTBETCTBUE C KOHCTUTYLIHOHHBIMU
OPUHLAIIAMUA PAaBEHCTBA M OOLICNPU3HAHHBIMU MPUHIMIAMM ¥ HOPMaMHU
MEX1yHapOJHOIO MpaBa B yCIOBUAX MPaBOBOM MH(DPAHTUIBHOCTU MOCTCOBETCKOIO
o01iecTna.

IIpu rocynapcTBEHHO-IIpaBOBOM O(GOPMIIEHMH OTHOILIEHUH 3aKOHOAATENeM
UTHOPHUPYIOTCSI ~ 3aKOHOMEPHOCTHM  OOIIECTBEHHOTO  Pa3BUTHsI,  KOTOPHIE
HEOOXOJMMO YYMTBIBaTh BO M30€KaHUM  PEJIUTMO3HONM  HANpPSHKEHHOCTH,
NOJINTU3ALUHU PEJIMTUU U KIEPUKAIM3alUU TOCYAApCTBa, YTO JEIAcT aAKTyaJIbHBIM
UCTOPUKO-TIPAaBOBOM aHAIM3 TOCYJapCTBEHHO-KOH(PECCHOHAIBHBIX OTHOIICHHH,
NO3BOJISIIOIIMN  BBIABUTH  psAJl  3aKOHOMEPHOCTEH, Ha OCHOBE  KOTOPBIX
IPEJICTaBISIETCS] BO3MOXKHBIM C(HOPMHUPOBATH ONTUMANBHYIO MOJIEIH UCCIIETYyEMbIX
OTHOILIEHUH HA CTPOTO HAYyYHOU OCHOBE.

Oco0yo akTyaJbHOCTh MMEET Npo0jIeMa OTHOLIEHUH rOCyJapcTBa M HOBBIX
pPENMTHO3HBIX ~ O0benuHEeHUH. Bompockl  HECOpasMEpPHOCTH  OTpPAHUYECHHIA
NEATEILHOCTH HOBBIX M «TPAJUIIMOHHBIX» PEIMTHO3HBIX OOBEIUHECHUN C IEIBIO
oOecrnieyeHnst 00IIECTBEHHOM 0€3011aCHOCTH, 3alUThl HDAaBCTBEHHOCTHU U 3/10POBbS
HACEJICHMsI, PAacCMaTpUBAEMbIe 4Ye€pe3 MNPU3MYy KOHCTUTYLIMOHHBIX IPUHIMIIOB
pPaBEHCTBA, TPEOYIOT IOJHOTO M BCECTOPOHHEIO H3YYEHMs. YPEryJlHpOBaHUIO

TPAKAAHCKO-TIPABOBOTO IMOJIOKCHHA PCIIMTHO3HBIX O6T>€I[HH€HHﬁ COIIYTCTBOBAJIN
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OmMMOKKM B  TEXHUKE KOHCTHUTYIIMOHHOW  HMHTEPIPETAIlUU  JTOMYyCTHUMBIX
OTpaHUYCHHIA, HaIpaBJICHHBIX Ha HEIPEI0OCTABIICHHUE PEITUTHO3HOMY
00BbEIMHEHUIO CTaTyca IOPUIMYECKOTO JIMIla aBTOMAaTUYECKH, YTO MPHUBEIO K
muddepeHIMatud PETUTHO3HbIX O0BEAMHEHUN Ha PEIMTMO3HBIE OpraHU3alUud U
penuruo3Hpie Tpymmbl. JlOMyCcTUMOCTh, ONPaBJAaHHOCTh U  COPa3MEPHOCTH
KOHCTUTYIIMOHHO 3HAYMMBIM IIEJIsIM TaKWX OTIPAaHMYCHUN HYXKIAIOTCS B
UCCIIEIOBAHUM C TOYEK 3PEHUSI KOHCTUTYLIMOHHOW TEOPUM U MPAKTHUYECKOIO
BOILJIOIICHMS.

B koHTekcTe Ha3BaHHBIX MPOOJEM BBEIOOP TEMBI JHUCCEPTAIMOHHOTO
UCCIIEIOBAHUSI TPEJCTABIISICTCS AKTyalbHbIM KaK B TEOPETHYECKOM, TaK U B
MPaAKTUYECKOM IIJIaHe.

CreneHb Hay4yHoil pa3padoTraHHocTH TeMbl. OO0IIeTeOpEeTHUECKHUE
MOJIOXKEHHS, OTHOCUMBIE K TEME MCCIIeIOBaHMs, HAllUIK oTpakeHue B Tpyaax C. A.
ABakbsHa, B. M. Apremona, M. B. barnas, H. B. Butpyka, H. B. Bonoaunoii, B.
U. Kpycca, B. T. Ka6wsmmeBa, E. A. Jlykamesoi, B. M. Jlebenera, M. JI.
[lerpyxuna, E. H. Cansiruna, B. A. Tymanosa, b. C. D03eeBa u Jip.

CB000/a cOBECTH U MPUHITUIIBEI CBETCKOTO TOCYIapcTBa uccienoBamuch C. A.
ABakbsiHoMm, A. FO. benaunbiM, JI. C. bemssckum, C. 3. [JlenukaeBoi, 11. M.
HozopuesbiMm, I'. H. KomkoBoii, A. A. KpacukossiMm, A. C. JIoBuHIOKOBBIM, JI. A.
Mopo3zosoii, E. B. Oruesoii, U. B. IloukunbiM, A. B. ITuenunuessiM, E. B.
Tuxonosoii, T. FO. Taruesoii, M. A. lllanupo u ap.

[IpoGnemMaM  KOHCTUTYIIMOHHO-TIPABOBOTO  TOJIOKEHUS  PEIMTHO3HBIX
o0wvenHenuit nmocamieHsl padotel T. FO. Apxuepeiickoii, C. A. Bypbpsanosa, K. b.
bopucoa, H. B. Bosnoaunoii, II. H. do3zopuea, N. A. KynuipiHa, B. A.
Kypoenosa, C. A. Mo3sroBoro, 1. B. Ilonkuna, ®. M. Pynunckoro, 0. A.
Pozenbayma, A. E. CeGenniona, O. H. Tepexosa u jp.

Hctopuko-mpaBoBble  acMeKThl  B3aUMOOTHOIIEHHH  TocydapcTBa U
pEeNUTHO3HbIX 00beanHeHuit oTpaxkensl B Tpynax [I. B. Bepxosckoro, E. E.
[Nomyounckoro, A. B. Kapramera, B. B. KnoukoBa, . A. KyHuneina A. A.

JleBunoii, O. A. JIunenGepra, mutpononura Maxkapus, 1O0. A. Pozenbayma u ap.



Bmecte ¢ Tem, HecMOTpss Ha OOJbIIOE KOJIMYECTBO HAYYHBIX padorT,
VCCIICIOBAHUE KOHCTUTYLIMOHHBIX OCHOB B3aMMOOTHOIIEHUM TOCYyIapcTBa H
PEIUTUO3HBIX OOBEIMHEHUN SIBISETCA HEMOJIHBIM. BOJBIIMHCTBO HCCIeAOBaHUMA
IIOCBAIIEHO OTAEJIBHBIM aCIIeKTaM HCclaeayemMou Temsl. HepgocratodHOCTB
TEOPETUYECKON Pa3pabOTAHHOCTH TEMbI BHIPAXKAETCSI B OTCYTCTBUU KOMILJIEKCHOTO
MOAXOJA,  OXBAaTHIBAIOLIETO  BECh  CHEKTP  KOHCTUTYLUHMOHHBIX  OCHOB
B3aMMOOTHOIICHUI TOCYJapCcTBa M PEIUTHO3HBIX OOBEIMHEHUN Ha OCHOBE
MOCJHEAHUX JIOCTMKEHHM HAyKM KOHCTUTYLIMOHHOTO IIpaBa C MCIOJIb30BaHUEM
HIMPOKOTO METOOJIOTMYECKOTO apceHana.

[Ipy HaMUYMKM OUCCEPTALMOHHBIX HCCIEAOBAHUM, MOCBSIMIEHHBIX CBOOOJE
coectu (/1. C. bensasckuit, T. FO. Taruesa, E. B. Tuxonosa, A. A. JleBuHa u ap.),
npuHIMnaM cBerckoctu rocyaapctBa (C. 3. JlenmkaeBa, M. JI. Boponkosa)
MPaKTUYECKU HE UCCIIe0BaHa MpobiieMa OTHOIIEHUM roCyJapcTBa U PETMTMO3HBIX
o0benuHeHu. MMeromuecs Ha CErOMHSAIIHUM JeHb JAUCCEPTaIlid, TOCBSIIEHHbBIC
rocyapcTBeHHO-KOH(peccuoHanbHbiM oTHOIIeHUssM (M. B. Ilomkmn, E. H.
KiMMeHKO) He paccMaTpuBarOT 3TH OTHOIICHUS C TEX TIO3UIUH, KOTOpHIC
IIPEUIaratoTCs aBTOPOM JMCCEPTALIMOHHOIO MCCen0BaHusA. Tak, B UCCIEAOBAHUN
B3aMMOOTHOIIICHUH TOCyAapCTBa U PEIUTHO3HBIX 00beauHeHui E. H. KITHMEeHKO™
HEJIOCTAaTOYHO YJIEJIEHO BHUMaHMs mpodiieMaMm AuddepeHnanud peaurio3Hbix
oOvenuHenu. Paccmorpenne KnumeHko mnpaBoBOro craTyca peIMTrHO3HBIX
00bEIMHEHNH OCTAaBHJIO HEHMCCIICOBAHHBIMHU MPUHIMUIIBI, JEXKalllue B OCHOBE
(bopManbHO-IOPUIUYECKOTO PABEHCTBA BCEX  PEIIMTHO3HBIX  OOBEAMHEHUH,
HE3aBUCUMO OT UX HCTOPHKO-KYJIBTYPHOW PpOJIM, U TPOOJIEMBI pPAHKUPOBAHUS
PEIUTHO3HBIX O0BEAMHEHUM.

PaccMoTpenue OTHOLIEHWH TOCyIapcTBa M PEIUTHO3HBIX OO0BEIWHEHUM
TOJIBKO B KOHTEKCTE CBETCKOI'0 IOCY/IapCTBA UIM MPOOJIEM CBOOOIbI COBECTH, MPU
OTCYTCTBUM JOJDKHOTO BHUMAaHHUS K TMPOOJIEeMAaTUKE HMHCTUTYTa PEIUTHO3HBIX

06’beI[HHeHPII>'I, HaxoasaImerocsa B I[I/IaJ'IeKTI/I‘-IeCKOI\/'I B3aMMOCBA3HU C HpO6HeMaMI/I

! Kmumenko E. H. B3auMOOTHOLICHHS rocyJapcTBa M pEIMTMO3HBIX OOBEIUHEHUH B
Poccuiickoit @eneparni: KOHCTUTYIIMOHHO-TIPABOBBIE aCMEeKThl. ABTOpedepaT Aucc. ... KaH.
fopu. Hayk. —M. 2007.



IpaB 4YEJIOBEKa, a TaKXK€ PaBEHCTBA PEIUTHO3HBIX OOBEAWHEHUH, OCTABISIET
HESICHBIMU CTPATErvio 3aKOHOJATENbCTBA, HA KOTOPYI), HECOMHEHHO, OKa3bIBaeT
BJIMSIHUE COCTOSIHUE KOMIUIEKCHOW MCCIIEIOBAHHOCTH TEMBI.

JlaHHast TuccepTalMoHHast paboTa SBJISETCS AaroM Ha MyTH 10 BOCIIOJHEHHUIO
aTOro npoodena. MccnenoBanue Tex aceKTOB, HA KOTOpble 00pallaeTcsi BHUMAHHUE
JMCCEPTaHTa, T03BOJIIET 00OCHOBATH BBIBOJIbI, KOTOPBIE paHEE HE MPENIIaraiuch.

O0beKTOM JHUCCEPTAIMOHHOTO HCCIEAOBAaHUS BBICTYNAIOT OOIIECTBEHHBIE
OTHOIIEHHUS B chepe B3aUMOJEHCTBUS TOCY1apCTBa U PEIUTHO3HBIX 00BEANHEHNH,
yPEeryJIupOBaHHBIE ITPABOM.

IIpenmeTroM QuCCEPTAIMOHHOTO UCCIEIOBAHMS SIBISETCS KOHCTUTYLHOHHO-
IIPAaBOBOM AaHAJM3 CTAHOBJIEHUS M Pa3BUTUs B3aMMOOTHOIIEHUH TOCylnapcTBa U
PEJIMTHO3HBIX O0BbEIMHEHUH, TEOPETUUECKUE U MPAKTUUECKUE ACTIEKTHl M3YUYECHUS
IPABOBBIX MHCTUTYTOB, JIEKAIIMX B OCHOBE IrOCYAapCTBEHHO-KOH(ECCHOHAIBHBIX
OTHOLIEHHM.

Leap auccepranuoHHOro McciaenoBanus. Llenpio nccnenoBanus sSBISETCS
HaXO0XJEHWE ONTUMAJIbHBIX PpELIEHUH TEOpPETHUKO-NPAaBOBBIX BOIPOCOB U
IpaKTHUECKUX MpoljeM B chepe KOHCTUTYLHOHHO-TIPABOBOTIO PETyIUPOBAHUS
B3aMMOOTHOUIEHUIH TrOCYJapcTBa M PEIUTHO3HBIX OOBEIMHEHUH Ha OCHOBE
aHaJlu3a HCTOPUYECKOIO OMNbITA U COBPEMEHHOIO COCTOSIHUS, BBISBIICHUE
HEJOCTaTKOB JEHCTBYIOIIETO 3aKOHOJATENbCTBA M pa3paboTKa KOHKPETHBIX
IpEeVIOKEHUN 10 ero coBeplieHcTBOBaHUIO. [locTaBieHHas 1enp 00yciaBiInBaeT
pellieHre CIEeAYIOMUX 32424 JUCCEPTAIMOHHOT0 HCC/IeJOBAHMS !

- a”Hanu3 (aKTOPOB, ONPEACISIIONINX CIIEUU(UKY PETUTHO3HBIX 00beTUHEHHI
B UHCTUTYTE OOILECTBEHHBIX 00ObEIUHEHUN 1 OCOOEHHOCTEN UX KOHCTUTYLIMOHHO-
IPaBOBOT'O CTaTyca,

- UCCIIEIOBaHUE TEOPETUKO-TIPABOBBIX aCIIEKTOB po0OJIEMBI
Pa3HOCTATYCHOCTHU PEIUTUO3HBIX O0BEAUHEHNUH;

- MPOBEJIEHUE MCTOPHUKO-TIPABOBOTO aHAIM3a 3BOJIOLMHU MPAaBOBOTO CTaryca
PENUTHO3HBIX OOBENMHEHUHN JI BBIABICHUS 3aKOHOMEPHOCTEW TpaHCpOpMaiuu

roCyJapCTBEHHO-KOH(ECCHOHABHBIX OTHOIICHHIA;



- HCCJIEIOBAaHUE KOHCTUTYIIMOHHOTO 3aKOHOJATEIhCTBA O PEIUTHO3HBIX
o0venuHenusax B Poccuiickoit @enepannu Ha (enepasbHOM W PErHOHATIBLHOM
YPOBHSIX;

- ¢ y4€TOM UCTOPUYECKOTO OIbITa, Ha HAyYHOH OCHOBE OOOCHOBaHUE
HEOOXOIMMOCTH YCTaHOBJIEHUS (hopMaIbLHO-IOPUINYECKOTO paBEHCTBA
PETUTHO3HBIX O0BETNHECHUA,

- pa3palboTka MpeI0KEHUN MO COBEPUICHCTBOBAHUIO 3aKOHOJIATENIbCTBA,
PEeryJIMpYIONIET0 B3aUMOOTHOIIEHUS MEXKIY PEIUTHO3HBIMU OOBEIUHECHUSIMU H
rOCyJ1apCTBOM.

Teopernueckoil OCHOBOM MCCEPTALMOHHOIO MCCIIECIOBAHUS  SIBIISIFOTCS
Hay4YHbIE TPYJbl OTEUECTBEHHBIX M 3apyOeKHBIX YYEHBIX B 00JaCTH TEOpUHU
rocyJilapcTBa U IpaBa, KOHCTUTYIIMOHHOTO, TPaXAaHCKOTO, aJMUHUCTPATUBHOTO
npaBa, MyoJIMKAIUK 110 TpoOIeMaM CBETCKOCTU TOCYJapcTBa, CBOOOABI COBECTH U
BEPOMCIIOBEIaHMS, OTHOIIICHUH TOCYAapCTBA U PEIUTHO3HBIX 00BEIUHEHUM.

UccnenoBanre KOHCTUTYIIMOHHBIX OCHOB B3aMMOOTHOIIIEHUI TOCYlapcTBa U
PETUTHO3HBIX 00BEAMHEHUM NMEET KOMIUIEKCHBIA XapaKTep, YTO MpeIonpeaeiseT
HEOOXOMMMOCTh OOpamieHusl K HayYHbIM TPyJaM HE TOJIbKO TPaBOBEIOB, HO U
COIIMOJIOTOB, PEIIMTUOBENA0B, PUIOCO(POB, MOJIUTOIOTOB.

Cpenu oOmupHOro Kpyra paboT, HCIOJIB3YeMbIX B JUCCEPTAIMOHHOM
UCCJIEIOBAHNH, cienyeT BolaeauTh Tpyasl C. A. ABakbsHa, A. b. Aranosa, T. 1O.
Apxuepeiickoii, M. B. barnag, C. A. bypssnoa, JI. C. benasckoro, H. B.
Butpyka, H. B. Bnoaunoii, II. B. Bepxosckoro, K. K. TI'acanoBa, C. O.
Jenukaesoit, 1. M. Jlozopresa, B. 1. Kpycca, B. T. Ka6simena, I'. H. Komxooii,
A. A. Kpacuxkosna, A. C. JloBuntokoBa, E. A. JIykameso#, /I. 3. MapkoBuua, JI. A.
Mopo3zoBoii, mutpononuta Makapus, B. C. Hepcecsanua, . B. ITonkuna, A. B.
[Tuenunuera, FO. A. Poszenbayma, A. E. Ceb6ennoa, E. H. Caneiruna, E. B.
Tuxonogoii, T. FO. Taruesoii, B. A. Tymanona, b. C. D63eeBa u ap.

HopmaTuBHy1o U IMIMPUYECKYIO OCHOBY JIMCCEPTALIMOHHOTO
HUCCIIEI0BaHUS COCTaBJIAIOT Koncrurynus Poccuiickon Oenepaund,

MEXIyHApOJAHO-TIPABOBbIE aKThl, KOHCTUTYLHMHU 3apyOexHbix cTpaH, D3 «O



CBO0OOJIE COBECTH U O PEIUTHO3HBIX 00BheauHeHus X» 0T 26.07.1997. Ne 12503,
npyrue genepanbHble 3aKOHBI, 3aKOHOJATENBCTBO CyObekTOB PD, mocTaHOBIICHUS
u onpenenenuss Koucrturynumonnoro Cyna P®, pemenuss cyno ooOuein
opucaukiunn, ykasbl IIpesunenta P®, mnocranosnenus IlpaBurensctBa PO,
3akononareiascTBoO CCCP u PCOCP.

MeToa0/10rH4eCKYI0 OCHOBY JIMCCEPTALIMOHHOIO UCCIIEIOBAHUS COCTABIISIIOT
BCEOOIIME METOJbl, B YACTHOCTU JUAJICKTUYECKHHA, C TOMOIIBIO KOTOPOTO
rocyIapCTBEHHO-KOH(DECCHOHANIbHBIE OTHOLIEHUSI PACCMATPUBAIOTCS B PA3BUTUU U
BO B3aWMOCBSI3M C JPYTUMHU SIBJICHHUSAMH, OOIICHAYYHBIE METOJNBI, U3 KOTOPBIX
VCMOJIB30BAINCh AHAJIN3, CUHTE3, AEAYKIMUSA, CUCTEMHBIA MOJIXO0M, MO3BOJIAIOIINM
PacKpbITh MHOT000pa3ve THUIOB CBsI3ed B OOBEKTE MCCIENOBAaHUS MpPU €ro
IIEJIOCTHOCTH, (DYHKIIMOHAIBHBIN MOAXOM, C MOMOIIBIO KOTOPOTO JIUCCEPTAHTOM
BBISIBIISIIOTCSL  (pOPMBI  BO3JCHCTBUSA OJHHUX COIMANbHBIX SIBJICHUN Ha JpYyTrue;
YaCTHOHAy4YHbI€ METOAbl — COI[MOJIOTMYECKHUH, (POopMaIbHO-IOPUIUYECKUH,
VCTOPUKO-IIPABOBOU, CPABHUTEIBHO-IIPABOBOM U JP.

Hayuynasi HOBHM3Ha JucCepTalMOHHONW pabOThI 3aKJIIOYAaeTCsl B TOM, 4TO OHA
SIBJIIETCA ~ KOMIUICKCHBIM  MPABOBBIM  MCCJIEIOBAHUEM  B3aUMOOTHOILICHUU
MHCTUTYTOB TOCyJapcTBa U  PEJIUTHO3HBIX OOBEAUHEHUHM, Kak (HOpMbI
KOJUIGKTUBHOM peanu3alMi IpaBa Ha cBoOoAy BepoucrnoBeaanus. B pabote
pacCMOTPEHBI B KOMIUIEKCE  AKCEOJIOTMYECKHE, THOCEOJIOTUYECKHE U
OHTOJIOTUYECKHE ACTIEKTHI ATUX B3aUMOOTHOIICHUH.

Ha ocHOBe u3yueHMs reHe3uca OTHOLIEHHWNW TOCYyAapCTBa U PEIUTHUO3HBIX
00beIMHEHNN JUCCEPTAHTOM BBISBIICHB 3aKOHOMEPHOCTH W3MEHEHUH OJTHX
OTHOILIEHUI, UMEIOIINE IPOTHOCTUYECKYIO IEHHOCTb.

BpisiBIIECH ~ KOHCTHUTYLIMOHHO-TIPABOBOM  CMBICII ~ OCHOBHBIX  ITOHSITHU
CBETCKOCTH, CBOOOIbI COBECTH U BEPOUCIIOBENAHUS, TOHATHUS «CEKThI», PAaBEHCTBA
PEITUTHO3HBIX 00BEUHEHUM Mepe]l 3aKOHOM U Jp. MIPUMEHUTENBHO K Poccuiickoit
Oenepanum.

JluccepTaHTOM Ha OCHOBE HAy4YHOTO IMOAXOJa BHOCSTCS MPEIJIOKEHUS IO

pa3pabOTKe KOMIUIEKCAa Mep, HamlpaBJIICHHBIX Ha obecreueHne OaaHca



KOHCTUTYLMOHHO  3HAUMMBIX HHTEPECOB  PEIUTHO3HBIX OOBEOUHEHHH U
rOCy/1apcTBa, IMOCPEACTBOM CHSTHS HECOBMECTHMBIX C KOHCTUTYLIMOHHBIMU
OPUHLIAIIAMU PAaBEHCTBA JUCKPUMHHALIMOHHBIX OTPaHUYEHUIN B OTHOILLEHUU pPsija
OOBEMHEHUH W YCHJIEHUS HWHCTUTYTa TOCYIAapCTBEHHOM pPEIUTHOBETYECKON
HKCIIEPTU3BI.

JluccepTaHTOM TNpEUIaracTcsl HaJeJIEHUE BCEX PEIUTHO3HBIX OOBEAMHEHUHN
CTaTyCOM IOPUAMYECKOTrO JIMIA, HE3aBHUCHUMO OT HMCTOPUKO-KYJIBTYPHOH pOJIK
00BEAMHEHNI U BPEMEHU UX CO3JIaHUS.

ABTOpOM  paboTbl  OOOCHOBBIBAa€TCSI ~ HEOOXOIWMOCTH  MPOBEACHUS
PENIMTHOBETYECKOW  AKCHEPTU3bl, PACCMOTPEHBI €€  MPHUHLMIBI, OOBEKT
UCCIIEJOBaHMsI, METOJIMKA U TIOPSAOK POBEICHUS.

Ha 3amutry BBIHOCATCH CJeIyIOIIMe TOJIOKEHHS M  BbIBOJbI
AUCCEPTALMOHHOTO MCCJIC0BAHUSA '

1. Penurnos3nsle oOOBEAMHEHHUS, BXOAS B HUHCTUTYT OOIIECTBEHHBIX
0o0BEIMHEHNUN, HMMEIOT HWMMaHEHTHbIE OTJIMYMA OT NPOYMX OOIIECTBEHHBIX
00BEIMHEHNH, CBA3aHHBIE C AKCEOJIOTMYECKMMHU JOMHUHAHTaMH, BIMSIOIIMMU Ha
uxX o0Opa3oBaHue, W 00JamalOT OCOOBIMH TIpU3HAKAMH, BBITCKAIONUMU U3
peNUruo3HoN  JesTenbHOCTH. lloHMMaHue TOro, 4TO peNurus — SBJISETCS
CMBICIIO00PA3yIOLIUM TOHSATUEM CYLIECTBOBAHUS PEJIUTMO3HBIX OOBEIUHEHUH,
oOycrnaBnuBaeT 0co00e KOHCTUTYLHMOHHO-TIPABOBOE TOJOKEHUE PETUTHO3HBIX
00BEIMHEHNI B CUCTEME OOIIECTBEHHBIX 0ObEIUHEHUM U YBSI3bIBAET UX NIPABOBOU
CTaTyC C OTHOIICHHEM TOCYAAapCTBA K PEIUTUH, T. €. CO CBETCKHUM XapaKTepoM
rocy/aapcTBa.

2. Hamenmue mNOATBEpXKAECHWE B  HCCIENOBAaHUU  OOIIETIPU3HAHHBIC
MOJIO’KEHHUSI O TOM, UYTO CBETCKOCTb IOCYAapCTBa O3HAYAET €r0 HEPeIUTHO3HOCTD,
NO3BOJIUJIM aBTOPY MNPEUIOKHUTh OIPaHUYMTEIBLHOE TOJIKOBAHHME 3aKOHA B 4acTH
ydacTusi PEMIMO3HbIX OOBEIUHEHH B oOpa3oBaTenpHOM cdepe, uTo nenaer
HEJOMYCTUMBIM BBOJ B 00Opa30oBaTENbHbIE MPOTPAMMBI CBETCKHX IIKOJI OCHOB
IPABOCIABHOW KyJbTypbl, Ju00 00ydeHue uHOW penuruu. HepeaurnosHocts

rocyaapcrBa CJICAYCT OTIIMYATb OT AHTUPCIUTHO3HOCTH. Takoe TroCcyaapCTtBO HC
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Oopetcs ¢ penurueil, He 3anpenaeT e€, Ho, BMECTE C YBaXXCHUEM IPaB BEPYIOIIHX,
OCYIIECTBIISIET CBOIO JESTEIBHOCTH, BCE K€ PYKOBOJCTBYSCH CBETCKUMH IICJISIMHU.
OT0o naér OCHOBaHUS YTBEPXKAAaTh, YTO ps OrPAaHUYEHUH B IPaBOMOYMSIX
PENIMTHO3HBIX 00bETUHEHHH, HE TOJBKO B MOJUTUYECKON KU3HU CTPAHBI, HO H, B
YAaCTHOCTH, B cepe 0O0pa3oBaHUs SBISIIOTCS KOHCTUTYLIMOHHO OINpaBAAHHBIMHU U
COOTBETCTBYIOIMMH LIEJSIM CBETCKOI'O FOCY1apCTBa.

3. Ha ocHoBaHMM  TPOBEJEHHOIO  PETPOCHEKTUBHOTO  aHAIMU3a
B3aMMOOTHOIIEHUH TOCYJapCcTBa C PEIMTMO3HBIMU OOBEAMHEHUSMU JUCCEPTAHT
OpUIIEN K 3aKIIOYEHUIO O TOM, YTO COJNIMKEHHE rOCyJapCcTBa ¢ TEMHU WM MHBIMU
PENIMTHO3HBIMU O0BEAMHEHUSMHA HEMUHYEMO BEJIET K YCHIJICHUIO UX KOPPEISIUH U
UCIIOJIb30BAHUIO TOCYAPCTBOM PEIUTUU B CBOMX MOJUTHYECKUX LENIX. B To ke
BpeMsl TOJUTHKA CErperaldd B OTHOUICHUHM <«HETPATUIIMOHHBIX» PETUTHO3HBIX
o0beMHEHUN BeAET HE K MX MCUE3HOBEHHUIO WJIM YMEHBUIEHUIO CTENEHU MX
OOLIECTBEHHON OINACHOCTH, a K MepexoJy ATHUX OOBEAMHEHUH B JIATEHTHOE
COCTOSTHUE, YTO OCJIa0JIAeT TOCYIapCTBEHHBIN HAI30D 3 UX ACSITEIbHOCTHIO.

IIpu 3TOM, Ba’KHBIM BBIBOJIOM SIBJIIETCSI TO, YTO KOHCTUTYLIHOHHO-IIPABOBOE
MOJIOKEHUE PEIUTMO3HBIX OOBEIWHEHUI HaMpsIMyI0 CBS3aHHO C COCTOSIHUEM
cBO0OO/IBI BEPOUCIIOBEaHNS B TOCYAAPCTBE, KOTOPOE, B CBOKO OYEPEb, 3aBUCUT OT
CTENEHM TapaHTUPOBAHHOCTU IpaB M CBOOOJ 4YEIOBEKa Ha KaXIOM OJTare
UCTOPUYECKOTO pa3BuUTUsA. 1O ecTh peanbHOe oOecredeHue MpaB M CBOOOJ
4eJI0OBEKa HaXOAMT OTpPaXKeHHEe B (POPMabHO-IOPUIUYECKOM pPAaBEHCTBE BCEX
PENIMTHO3HBIX OOBEAUMHEHMH, KaK YCIOBHE pealu3alMd KOJUIEKTUBHBIX IIpaB,
HE3aBUCHMO OT HWCTOPUKO-KYJIBTYpPHOTO 3HAYEHUS M BPEMEHHU CO3JaHUs
o0beIMHEHMS.

4. PaBeHCTBO pEIUTHO3HBIX OOBEAMHEHUN SBISETCS M OOBEKTUBHOM
HEOOXOJUMOCTBIO  O0ECNEYEeHHs] MHUPHOIO  COCYLIECTBOBAHMUS  pa3iM4YHBIX
PENUTHO3HBIX HANpPAaBIECHUH B MHOTOKOH()DECCHOHAJIBHON CTpaHE, U CIEACTBUEM
TE€X KOHCTUTYIIMOHHBIX O0OS3aTeNIbCTB, KOTOpPhIE Ha ce0s B350 TOCYAApCTBO.
KOHCTUTYLIMOHHO 3aKpEIUIEHHOE PaBEHCTBO PEIUTMO3HBIX OOBEAMHEHUU Mepen

3aKOHOM O3HA4YacT HX (I)OpMaJIBHO'IOpI/II[I/I‘-IeCKoe PaBCHCTBO, KOTOpPOC CIICAYCT
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OTIIUYATh OT «ypaBHHIOBKKW». DOpMalbHO-IOPUINYECKOE PABEHCTBO SBIIAETCS
OTpUIIAaHHEM NPUBHWIETHM, €IWHBIM M BCEOOIIMM MaciTadoM, YCTaHOBJICHHEM
PaBHOTO KOHCTUTYLIMOHHO-IIPABOBOIO CTaTyca CyOBEKTOB KOHCTHUTYLIMOHHBIX
OTHOIICHUH, 00JaAI0NINX CXOKUMHU POJIOBBIMU MPHU3HAKAMHU, U MPEIOJIAraeT, B
OTIIMYHE OT YPABHIJIOBKHU>», HEPABHOE HBOJIIOIIMOHHOE PAa3BUTHE ITHX CYOBEKTOB,
3aBHUCSIIEE OT WX HWHAMBUAYAIbHBIX KayecTB, @ HE OT 3aBEJIOMO HEPABHBIX
YCIOBHUM.

3aKOHO/ATENBHOE PA3JIEICHUE PEIUTHO3HBIX OOBEIUHEHUIM Ha PEITUTHO3HBIE
OpraHM3allMi U PEJIUTHO3HBbIE TPYIIBI, BIEKYIIEe pa3ivuus B MPaABOMOYMSIX
PEJIMTHO3HBIX OpraHu3aldid U PEIUTHO3HBIX TPYMI, C UENbI0 OrpaXACHUS
oOmiecTBa OT  AKTMBHOW  JEATEIBHOCTH  MAJOU3YYEHHBIX  PEJIUTMO3HBIX
00BEIMHEHUN MPOTUBOPEUYUT OOILEMPABOBBHIM NPUHLMIIAM DPABEHCTBA, CBOOOBI
BepoucnoBeanusd U BbiTekaromuM u3 Konctutynuu P® T1peboBaHusM o
BO3MOXXHBIX MpEZENiaX OrPAaHUYEHUS] DPABEHCTBA PEIUTHMO3HBIX OOBEIUHEHMH,
CTaBsl UX B HEPABHBIC YCJIOBHS B 3aBUCMMOCTU OT BPEMEHH CYIIECTBOBAHUSA, a HE
OT 100POCOBECTHOCTH OObETMHEHUS.

Bmecte ¢ Tem, HempegocTaBiI€HHE pPEIUTHMO3HBIM TpyMdmaMm craTyca
IOPUIMYECKOTO JIMIA HE MPENSATCTBYET UX JEBUAHTHOMY IOBEJCHHUIO B paMKax TeX
IIPAaBOMOYHMN, KOTOPbIE UM IPEAOCTaBIEHbI, HO JIMIIAET TOCYIapCTBO HaJA30pa 3a
UX JESTEIbHOCTBIO.

5. Ompenensisi  KOHCTUTYLMOHHO-TIPABOBOE  IIOJIOKEHUE  PEJIMTHO3HBIX
o0beuHEeHNH, aBTOP OOOCHOBAJ TMO3WIIMI0 O HEOOXOJUMOCTH WX OTJIMYUS OT
KBa3€PETUTHO3HbIX, MPECICAYIOUINX MPECTyMHbIE HENU W BO3ACHCTBYIOIIUX Ha
JOAEH MOCPENCTBOM IICUXOJIOTHYECKOTO WIN (PU3NUECKOrO TaBICHUS, UJIM UHBIMU
NPOTUBOMPABHbIMU  crocobamu. B Poccum  cnoxunmace  HemomycTumasi
IPAaBOIIPUMEHUTENbHAS  NPAKTUKA  OTOXKECTBJIEHHS  HOBBIX  PEIUTHMO3HBIX
00OBEMHEHNUI C 3TUMHU KBa3EpEJUIHO3HBIMU 00pa3oBaHusMU. [l TOro, 4TOOBI
obOecrieunth  rapantupoBaHHoe  Koncrutyumeir P®  paBeHcTBO  Bcex,
CTPAULIMOHHBIX» U «MOJIOJIBIX>», PETUTHO3HBIX 00BETINHEHUI U B TO XKE BpeMs HE

JOMYCTUTh  JI€ATEIbHOCTh KBA3€PEIMTHO3HBIX, MPECTYMHBIX 00pa3oBaHUl,
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HEOOXOJJMMO BHECEHHE B 3aKOHOAATEIHCTBO O PEIUTHO3HBIX OOBEIUHEHHSIX psiia
VU3MEHEHHM.

6. B auccepranuu BelpaOOTaHbl MPAKTUYECKU 3HAUYHMMBIE MPEUIOKEHUS IO
COBEpIICHCTBOBAHUIO JEHCTBYIOLIErO 3aKoHOonaTenbcTBa. C IIeNbl0 MPHUBEACHUS
3aKOHOAATENbCTBA O  PEJIUTMO3HBIX OOBEAUHEHMSIX B  COOTBETCTBUE C
KOHCTUTYLMOHHBIMU TPHUHLUIIAMU CBOOOJBI BEPOMUCIIOBEIAHMS M PaBEHCTBA
PENIMTHO3HBIX 00beTUHEHHH, He0OX0IMMO BHeceHHne u3MeHenuii B @3 «O cBoboxe
COBECTH U O pEIMTMO3HBIX OOBEAMHEHUSX» B YacTH OTMEHBl HOPM,
G GepeHIUPYIOMNUX PETUTHO3HbIe 00bEINHEHHSI Ha PEIMTHO3HBIE OPTaHu3alun
U PEIUTUO3HbIE TPYIIbI, U YCTAHOBJIEHHUE U BCEX PEIMTHO3HBIX OOBEAMHEHUN
€IMHOT0 KOHCTUTYLIMOHHO-TIPABOBOI'O CTaTyca.

7. IlpenocTaBisisi BCEM PEIUTHO3HBIM OOBEIUHEHUSIM CTaTyC FOPUIUIECKOTO
LA, HeoOXOOUMO HIPEeIyCMOTPETh KOMIUIEKC Mep, MpeaoTBpallaroluX
JeTajlu3alyil0 MAPTMHAIBHBIX PEJIUTHO3HBIX U IMPECTYNHBIX KBa3€PEIUTHO3HBIX
oOpa3zoBanuil. BBuay oTCyTCTBUS y IPAaBONMPUMEHUTENA CIICHUATbHBIX IO3HAHUHN B
00JacTH PEIUTHOBEACHUS, IUCCEPTAHTOM IIPENIaraeTcsi yCWIEHHE MHCTUTYTa
FOCyAapCTBEHHOW PEIIMTHOBEIYECKOM 3KCIEPTU3bl, HOPMATHBHOM OCHOBOM
IPOBEJCHUS KOTOPOH JI0JKEH CTaTh CIIEUANbHBIN (peiepabHbIi 3aKOH.

VYcuneHne HMHCTUTYTa TOCYAAPCTBEHHOM PpEIMIHOBEAYECKON HKCIEPTU3HI,
Jaroriee BO3MOXKHOCTh €II€ 0 PErucTpaliy BbISIBUTH U TMpecedb 00pa3oBaHHE
PENUTHO3HBIX OOBEIUHEHUM, HUMEIOUIMX MAaprUHAIbHYI HalpaBlIE€HHOCTh U
KBa3€PENUTHO3HbIX OOBEAMHEHUN, TMO3BOJUT Oe3 ymepda TrocyaapCTBEHHBIM
UHTEpecaM  O0eCne4YuTh  KOHCTUTYLUMOHHO  TapaHTHPOBAHHOE  PaBEHCTBO
PENUTHO3HBIX OOBEIMHEHUII B €ro MCTUHHOM cMbicie. Ilpu sTOM, yuuThIBas
NPUHILIAI HEBMEILATENbCTBA TOCYJApCTBA B JYXOBHYIO >KM3HB JIOZCH, OLEHKE
JOJDKHBI TIOJIBEPTaThCsl UMEHHO KPUMHUHOJOTUYECKUE aCIEKThl, a HE MOXO0XKECTb
UCCIIEyEMOI0 BEpPOYUYEHMsI Ha HM3BECTHBIE PEIMIUHU, €r0 «IIPaBUIBHOCTH» WU
11€7I€CO00Pa3HOCTD.

HeoOxoauMocTh MCKIIIOUEHUSI JUCKPUMHUHALMOHHBIX HOPM B OTHOILEHUU

KMOJIOABIX>» PCIUTUO3HBIX O6”beI[I/IHeHI/Iﬁ N 3allUThI O6I].[€CTB3 OT MIPCCTYIIHBIX
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CEeKT BHJWTCS B 3aKpPEIUIEHUH MPABOBOIO CTATyca 3KCIEPTHOIO COBETA,
OCYIIECTBIISIIOIIEIO PEIUTHOBEIYECKYIO AKCIIEPTH3Y, €r0 OCHOBHBIX (DYHKUMN U
Kpyra nOJIJHOMOYHU.

Teoperudeckass M NPaKTHYeCKass 3HAYUMOCTh [MCCEPTAIHOHHOIO
HUCCJICOBAHMNS.

B nuccepranuu chopmynupoBaHbl TEOPETUUECKHE MOJOXKEHHUS U BBIBOJIBI,
KOTOPbIE MOT'YT MCIOJIB30BAThCS B IIpOLIECCEe U3YUEHUS Kypca «KOHCTUTYLIMOHHOE
npaBo Poccun», mpu pazpaboTke yueOHbIX MaTepUanoB U METOJAMYECKUX MOCOOUIH,
a TaKXe B NOCJIEAYIOUIMX HAYYHBIX UCCIIEIOBAHUSIX.

Hayuyno o0ocHOBaHHBIE TIOJIOKEHUS JUCCEPTAllMM JalOT BO3MOXXHOCTH
JOKTPUHAJIIBHOTO OCMBICIIEHUSI B3aMMOOTHOLIEHUH TOCYJAapCTBA U PEIUTHO3HBIX
o0venuHeHuit B Poccun mpu onpeneneHn KOHIENINN YKa3aHHBIX OTHOLIEHH.

[IpakTHyeckass 3HAYUMOCTH MCCIEAOBAHUS 3aKJIKOYaeTCcd B TOM, 4YTO Ha
HAy4YHOM OCHOBE pa3pabOTaHbl MPEJIOKEHUS, KOTOPbIE MOTYT MCIOJb30BAaThCs B
3aKOHOTBOPYECTBE IO COBEPIIEHCTBOBAHUIO 3aKOHOJATENBCTBA O PEIUTHO3HBIX
00bEeIUHEHUSX.

Anpo0auus pe3yJbTaTOB Hccaea0BaHusA. OCHOBHbBIC MOJIOKEHUS U BBIBOIbI
JUCCEPTAILIMOHHOTO  HCCNeoBaHusl OOCYyKJaJluCh Ha 3acefaHusx Kadeapbl
rOCyJapCTBEHHO-TIPABOBBIX ~ JUCHUIUIMH  [IeH3eHCKOro - rocynapCTBEHHOIO
YHUBEPCUTETA, OTPAKEHbl B HAYYHBIX CTAThIX U JAPYTrUX MyOJIUKaIuUsIX.
OTtzaenbHbIE TIOJNOXKEHUS U pa3pabOTKU ObUIM MPEAMETOM pACCMOTPEHHUS Ha
HAYYHO-TIPAKTUUYECKUX KOH(PEPEHLHUAX, B YACTHOCTH Ha MEKIYHApPOJHOW HAyYHO-
npakTruueckoi koHpepenn «Konctutynus Poccuiickoit denepannu U pa3BUTHE
COBpeMeHHOM rocynapcTBeHHocTu». CaparoB, 3-4 oktsa6ps 2008 r., VI
Bcepoccuiickolt Hay4HO-TIPAKTHUECKONH KOH(PEPEHUIUH «AKTyalbHbIE MPOOIEMBI
POCCHICKOTO ITpaBa Ha COBpeMeHHOM dTarie». [lensa, mait 2008r.

CTpykTypa amccepranuu o0yclIOBIEHA HEJIAMHU U 3a/layaMy UCCJIeI0BAHUS.
Juccepranysi COCTOMT M3 BBEIAEHUS, TPEX TJaB, BKJIIOYAIOIIUX BOCEMb

naparpadoB, 3akitoueHus, Oubnuorpaduueckoro cnucka. OCHOBHBIE BBIBOIbI
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uccienoBanusi CPOPMYIHMPOBAHBI B KaxaoMm Tmaparpade u 0000IICHBI B

3aKJIIIOYCHHUH.

2. OCHOBHOE COJIEP)KAHUWE JIUCCEPTAIIMOHHOM PABOTBI

Bo BBeeHMH OOOCHOBBIBA€TCSI AKTYaJIbHOCTh TEMBbl UCCIENOBAHUS, NaETCs
OIICHKA CTETCHW HAy4YHOW pa3pabOTaHHOCTH MPOOJIEMBI, OMPENCISIOTCS eI U
3ala4d  HCCIEAOBaHMUsS, TEOPETUYECKHE, HOPMATUBHBIE W METOAOJOTHYECKHE
OCHOBBI, PacKpbIBaeTCsl Hay4yHash HOBHU3HA U IMpPaKTHUYECKas 3HAYUMOCTh pabOTHI,
O0OBEKT M MpEeAMET HCCIEAOBAHUS, (POPMYIUPYIOTCS OCHOBHBIC IOJIOKECHHUS,
BBIHOCHMBIE Ha 3aILUTY.

I'maBa 1 — Peauruosnbie o0beAMHEHHS KakK (opMa KOJNJIEKTHBHOH
peaqM3anMyd IpaBa Ha CBO0OOAY BEpPOMCHOBEJAHUS» COCTOMT M3 TpPEX
naparpados.

IlepBolii maparpagp — «@akrTopbl, OonpeeJslOlMe KOHCTUTYLUHMOHHO-
NPaBOBOE I0JI0KEHHE PEeJTUTHO3HBIX O0beIMHEHUIl cpeau O00LIeCTBEHHBIX
o0beIMHEHUIT» COAEPXKHUT AHAIMW3  KOHCTUTYLIMOHHO-IIPABOBOIO  CTaTyca
pENUrHO3HBIX OOBEAMHEHUH M HCCIeI0BaHUE (DAKTOPOB, BIMAIOIIMX HA UX
IIPaBOBOE ITOJIOKEHUE.

Penurnosnsie 00beIMHEHUST BXOAST B CUCTEMY OOIIECTBEHHBIX 00bEIMHEHUI
Y, BMECTE C TEM, MMMAHEHTHO CYIIECTBEHHO OT HUX OTIMYAKOTCs. Penurnosnsie
oObeMHEeHUs O00JafaloT PSAOM MNPHU3HAKOB, XapaKTEPHBIX TOJBKO MJS HHX,
KOTOpbI€ OOYCIIOBJICHBI CHEIU(PUKON UX aKCEOJOTUYECKUX JOMHHAHT. B oTnuune
OT UHBIX OOIIECTBEHHBIX OOBEAMHEHUM, CYIIECTBOBAHUE  PEIUTHO3HBIX
o0beIMHEHUN 00s3aTeIbHO OCHOBBIBACTCA Ha PEJIIMTHO3HONM HAIpPaBIEHHOCTU
CBOEH JEATENBHOCTU. B CBSI3M € ATUM AUCCEPTAHTOM aHAIM3UPYETCs IOHATHE
«penurus». [Ipu 3TOM COOTHOILIEHHE MOHATUN «PENUTHSI» U «UJIE0JOTUS» ABTOPOM
VCCJIEIOBAHMS IOHUMAETCS KaK YacTh U LIEJIOE.

Hcxonas W3 TOro, 4ro peNUrusl SIBJISETCS CMBICIOOOPa3ylOIUM MOHSATHEM

Cym€CTBOBaHUA PEIUNTHO3HBIX O6T)CI[I/IHCHI/H7L ABTOp AuCCCpTallMU IIPUXOAUT K
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BBIBOJly O TOM, UTO IIPAaBOBOE 3aKPEIUICHUE OTHOIICHUN TOCyJapcTBa W
PENUTUO3HBIX OOBEAUHEHUN HAXOMWTCS B JHUAJEKTUYECKOW B3aUMOCBSI3U C
OTHOILIEHHWEM TocynapctBa K penurud. [losTomy BaxkHeHmuM (akTopoM,
OTIPEICTISIONIMM TPABOBOE IOJOKEHUE PEIUTHO3HBIX OOBEIWHEHUNA B CHUCTEME
OOILIECTBEHHBIX OOBEAMHEHUH, SIBISIETCS NPUHIIMI CBETCKOCTH TOCYAApCTBA,
3akperiéHHbIl yacThio 1 crathu 14 Konctutymuu PO.

B Hayke KOHCTUTYLIMOHHOTO TpaBa MOKa HEAOCTATOUHO BHUMAHUS YACISAETCA
TEOpPUM CBETCKOCTH rocynapctBa. Mcxons W3 CyHIECTBYIOUIMX CEHTEHLHMH U
noHuManusi aucceprantom crtateu 14 Konctutymuu P®, aBrop omnpenensier
CBETCKOCTh KaK CJIO)KHOCOCTAaBHOW MHCTHUTYT, BKJIFOUAIOIINI B Ce0sI COBOKYITHOCTD
MPUHIIUIIOB, AaHAJIU3 KOTOPBIX TPOBOJUTCS B padoTe.

JlucceptaHT TpHUIIEN K BBIBOMY, YTO 3aKPEIUIEHHBIM B 4YacTu 2 ctathu 14
Konctutynuu PO npuHuMm OTAENEHUS PEIUTHO3HBIX OOBEAMHEHHH  OT
rocyaapctBa, OyJaydd COCTaBHOW YACTbI0 HHCTUTYTa CBETCKOCTH, BOBCE HE
O03HAYaeT TOJHYK HW30JMPOBAHHOCTh PEJIMTUO3HBIX OOBEIMHEHHWHA, T. K.
nocyenHue, 00yanas npaBocyObeKTHOCThIO, BOBJICUYEHBI B I'PaXIaHCKO-TIPABOBBIC
OTHOIIIEHUST W SBISIIOTCS CyOBeKTamMu TmpaBa. Bwmecte ¢ TeMm, oOTAeleHUE
PEIUTUO3HBIX O0OBEIMHEHUN OT roCyJlapcTBa COJIEPKHUT B ceOe psJl 3alpeToB Ha
BMEIIATEILCTBO B JieJia APYT JIpYyra, XapaKTepUCTUKa KOTOPBIX Aa€Tcs B padoTe.

ABTOpPOM pacCKpbhIBAe€TCsS MPHUHITUI PABEHCTBA PEIUTHO3HBIX OO0BEAMHEHUI
nepej  3aKOHOM, Kak OJlHa M3 COCTAaBJSIOIIMX CBETCKOCTH. BbIsiBIieHHE
KOHCTUTYIIMOHHO-TIpaBOBOro cmbicia yactu 1 crateu 14 Kouctutyuuun PO
NPUBOJUT K BBIBOAY O MPEAONPEACIEHHOCTH HAMNpPaBICHUS TOCYAapCTBEHHOMU
MOJINTUKU B CTOPOHY HEPETUTHO3HOrO rocynapctsa. [Ipu 3TOM Hepeauruo3HoCTh
rocyZapcTBa BOBCE HE O3HAYAET €ro aHTUPEIUTHO3HOCTh. Takoe rocyaapcTBO He
OopeTcs ¢ penurueil, He 3anpelaer e€, Ho BMeCTe C yBa)KEHUEM IMPaB BEPYIOIIHUX,
OCYIIECTBIISIET CBOIO JESATEIBHOCTD, BCE K€ PYKOBOJICTBYSICH CBETCKUMU LIEIISIMHU.

HucceprantoM oOpariaeTcss BHUMaHWE Ha HEIOMyCTUMOCTh OOBCIUHECHHS B
OJIHy KaTeropui0 HEU3BECTHBIX PEIUTHMO3HBIX OOBEAMHEHUN M MPECTYIHBIX

KBa3€pETUTHO3HbIX 00pa30BaHUM.
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JlesITenbHOCTh PEUTMO3HBIX OOBEIMHEHUI, HAIllpaBJICHHAs HA COBMECTHYIO
pealn3alyi0 HWHAUBUAOB CBOMX JYXOBHBIX NOTpeOHOCTeH, oOycloBieHa
MHUPOBO33PEHYECKUMU  YOSKIACHUSAMU  OTHUX  HMHAMBUAOB.  OCOOEHHOCTH
KOHCTUTYIIMOHHO-TIPABOBOTO 3aKPEIUICHHUs TOCyAapCTBEHHO-KOH(ECCHOHAIBHBIX
OTHOIIEHWH 3aKII0YaeTcss B TOM, YTO HUKTO HE MOXET ObITh NPUHYXKIEH K
BBIPQKEHUIO CBOMX YOeXJeHWH WM OTKazy OT HuX. TakuM oOpasom, u3
KOHCTUTYLIMOHHOTO IPUHLIMIIA HEBMEIIATEIbCTBA TOCYAapCTBA B JYXOBHYIO KU3Hb
4eJIOBEeKa U IpakJaHMHA BBITEKAET, UTO MPABO Ha PEIUTHO3HYIO CBOOOY SIBISIETCA
HEraTUBHBIM, TO €CTh YJOBJETBOPEHHE WHTEPECOB YIPABOMOUYEHHOTO CYyOBEKTa
(vaaMBHIA) AOCTHTaeTcs 3a CUET BO3JCPXKAHHUA OT TIO3UTUBHBIX JEHCTBHUI
o0s13aHHOTO CyOBeKTa (rocynapcTsa). B To ske Bpems, pelTuruo3Has JesiTelbHOCTh
U pacmpoCTpaHEHHUE BEPOYUYEHUS, KAaK HEOTHEMJIEMbIH NPU3HAK PEIUTHO3HOTO
Oo0BbEeIMHEHNS, CONPOBOXKAAIOTCA  Haubojee TIIyOOKUM  IMCHUXOJIOTUYECKUM
BO3/JICHICTBUEM Ha CO3HAHUWE M OBIT IIIOJEH, 4TO 00s3aTETBbHO YYUTHIBACTCA
roCyJ1apCTBOM.

CoOBOKYIHOCTh Ha3BaHHBIX (DAKTOPOB U oOmperenseT 0coboe MOJOKEHHE
PENIMTHO3HBIX OOBEAMHEHUI Cpelud HHBIX OOIIECTBEHHBIX OOBEIWHEHUH, Te
IOMUMO TpaB U OOsA3aHHOCTEH, NPUCYIIMX OOLIECTBEHHBIM OOBEAMHEHUSM,
peNUruo3Hbple O0bEIUHEHUsT O0NagaroT HAO0OPOM CIEIUABHBIX JO3BOJCHUU U
OrpaHUuYEHUl, OOYCIOBIEHHBIX CHEHU(PUUHBIMH JyXOBHBIMH MOTPEOHOCTAMU
rpaxkJaH, peajru3yeMbIMU IOCPEICTBOM PEIUTHO3HBIX 00BEINHEHHIA.

Bropoit maparpap — <«TeopeTuko-npaBoBble AaCHEKTbl CBOOO/bI
BEPOMCIIOBEJAHUA W  MPo0JeMbl  Pa3HOCTATYCHOCTH  PeJIMTHO3HBIX
o0beIMHEHHIT» CONEPKUT HCCIEIOBAaHUE COOTHOIICHUS WHAWBUIYAIbHBIX H
KOJUIEKTUBHBIX CBOOOJ] B 00JacTH BEPOUCIIOBEAAHMS U CBOOOIBI COBECTH,
JOMyCTUMOCTh FOPUAMYECKOTO 3aKpEIUIEHUs] 0COOO0ro TOJIOKEHUS HEKOTOPBIX
PEJIMTHO3HBIX 00BbEIMHEHUH C TOYKU 3PEHUSI KOHCTUTYLIMOHHOM TEOPHH.

OTCyTCTBUE CTPOTOTrO JIETATBHOTO ONpeAeNeHus: CBOOOAbI COBECTU U CBOOOIBI
BEPOUCIIOBEAAHUS 3aTPYAHAET Pa3pabOTKy W NMPUMEHEHHE HOPMATHBHBIX aKTOB,

PEryIUpYIOMUX U 3alUINAIONUX 3TH CBOOOABI. JlMCCEpTaHTOM OMpeAeNsIOTCs
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CYIIHOCTHBIE XapaKTEPUCTHKU 3THUX KATETOPHi, /i€ CBOOOJA BEPOMCIIOBEIAHUS
BUIUTCSA KaK 4YacTb, B CHCTEME OOIIEro IMOHITHS CBOOOJBI COBECTH,
paccMmaTpuBaeMoll B OOBEKTUBHOM M CYOBEKTUBHOM CMBICJIaX. AHAIU3UPYS 3TH
KaTeTOpUH, TUCCEPTAHT MPHUIIET K BEIBOAY O TOM, YTO CBOOOa COBECTH OTHOCHMA
KO BCEM HOCHUTEJSIM IIpaB M CBOOOJ U BKIIFOYAET B ce0si CBOOOAY JIFOOBIX, B TOM
YHUCJIE U aTEeUCTHYECKUX YOSXKICHUH, TPUTOM, YTO CBOOOIa BEpOUCTIOBEAaHUS, KaK
Oomee y3Kas KaTeropusi, KaCaeTCs TOJIBKO BEPYIOIIUX.

[Ipu sTOM Bepyrole UHAUBUAYAIBHO 001aAaloT 0ojiee MUPOKUM CIEKTPOM
CBOOOJI, HEXENW KOJUIEKTHBHO. K TakoMy 3aKIIOUCHHUIO aBTOp JHUCCEpTaIlud
IPUIIET HA OCHOBAHWUHU TOTO, YTO KOJUICKTUBHBIE MPaBa BTOPUYHBI M MIPOU3BOHBI
OT UHAUBUIyaJbHBIX TIPAaB.

[IpoBenéunplii  aHammu3  TpoOJEM  Pa3HOCTATYCHOCTH  PEMTHO3HBIX
00beIMHEHUN TOKa3aJl HEOOOCHOBAHHOCTh 3aKOHOJATENbHOU auddepeHimanuu
PEIUTHO3HBIX 00BbEINHEHUN Ha PEJIMIHO3HbIe OpraHu3anuu (FOpHINYeCKUe JINIA)
¥ PEIIMTUO3HBIE TPYMIbBI, HE 00Jaaronue MPaBOCYOBEKTHOCTHIO HOPHUIAYECKOTO
auna. Taxke B XOJI€ HCCIENOBaHMsA OblIa BBIABJIEHA HECOCTOATEIHHOCTD
MPEMIOKEHU HEKOTOPHIX aBTOPOB MO IOPUAMYECKOMY 3aKPETUICHHIO 0CO00TO
MOJIOXKEHHST PEJTMTHO3HBIX OpPTraHW3allvii, OKa3aBIIMX BIWSHHE HA CTAHOBJICHHE U
pa3BUTHE AYXOBHOCTU M KyJIbTYphl Poccuu, U moaaep>kuBaeMbiX OOJIBITHHCTBOM
HaceJIEeHH.

B o6ocHoBaHuM CBOEM TO3UIIMU JUCCEPTAHT MCXOIUT U3 TEOPETHUKO-
MIPABOBBIX ACIIEKTOB OHTOJIOTHH TIPABOBOTO CBETCKOTO TOCYJAPCTBA U BBHISBICHUS
KOHCTUTYIIMOHHO-TIPABOBOTO cMbIcia cTtaTbu 14 Koncturyuuu PO.

KOHCTUTYIIMOHHBIM TPUHIMII PAaBHOMPABHUS BBIPAKAECTCS B YCTAHOBJICHUH
dbopMabHO-IOpUANYECKOTO  paBeHCTBA. (CaMO TIOHSATHE «PABEHCTBO»  €CTh
omnpenesiéHHOe aOCTparupoBaHWE OT Ppa3uyui, TMPUCYIIUX YpPaBHUBAEMBIM
0o0beKTaM. YpaBHUBaHWE TMPEANOJaraeT HECYIIECTBEHHOCTbh Pa3jIu4YUil C TOUYKH
3peHus KpuTepus ypaBHUBaHHS. KputepueM mnpaBOBOro ypaBHUBAHUS SIBISCTCS
euHas HOpMa, paBHas Mepa IMpPU PETYJUPOBAHMH CXOXKHUX OOIIECTBEHHBIX

OTHOIIICHUM. Peaurunos3Hnie O6T)CI[I/IHCHI/I$I HMCHOT CIHWHBIC POAOBBIC IIPHU3HAKH,
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Omaromapsi KOTOPBIM OHHM OTJIMYAIOTCS B MPABOCYOBEKTHOCTH OT TMPOYUX
OOIIIECTBEHHBIX OOBENUHEHMI, B TO BpEeMsS KaK MacCOBOCTh OOBEIMHEHWsI, €Tro
MOMYJISIPHOCTh M BpPEMsSl CO3/IaHUST HE OTHOCATCS K POJOBBIM TIpU3HAKaAM U
COOTBETCTBEHHO HE MOTYT OBITh KPUTEPHUSIMHU MTPABOBOTO YPABHUBAHHUS.

I[Ipu »sToM (QopMaTbHO-IOPUAMYECKOE PABEHCTBO BOBCE HE O3Hayaer
«ypaBHWJIOBKY». lMess paBHble TIpaBa M paBHbIE BO3MOXXHOCTH, CYOBEKTHI
OTHOIIEHUH, B CWJIy WHAWNBUIAYaTbHBIX KAa4eCTB, OyIyT pa3BUBATHCS B Pa3HOU
CTENEeHH, T. €. WX (HaKTUYECKOE TMOJIOKEHUE JOJDKHO 3aBUCETh OT CaMHX
CcyOBEKTOB, a HE OT M3HAYAIIHPHO HEPABHBIX YCIOBHM.

Tpernii naparpagp — «Kpyr npaBoMo4uii peJJUrHO3HbIX 00beIMHEHUH B
CBETCKOM TOCYAapcTBe M MNpo0JieMbl TOCYAAPCTBEHHOI0 HAaA30pa 3a
AeSITeJIbHOCTHI0 PEJIUTHO3HBIX 00beIMHEHUI» MOCBSIIEH UCCIEIOBAHUIO MEPHI
BO3MO>KHOT'O y4acTHsi ~ PEJMTHO3HBIX  0O0bEIMHEHUU B COIIMaJIbHOM,
oOpazoBarenbHOM W Ap. cPepax OOIIECTBEHHOW >KWU3HHU, CTENEHU JTOMYyCTUMOIO
rOCyJapCTBEHHOTO BMEMIATEIHCTBA M MPOOJIEMaM Ha130pa 33 UX JICSITEIIbHOCTHIO.

HawnbGonee 3HAYNMBIC MIPaBOMOYMS PEIUTUO3HBIX 00beTMHEHHU I
JUCCEPTAHTOM IOAPA3JEIIEHbl HA CEMb OCHOBHBIX I'PYIMII, B KAXIYI0 U3 KOTOPBIX
BKJIFOUEHBI TPAaBOMOYHS B PA3IMUHBIX Chepax AesTeTbHOCTH.

B pabGote pnemaercs aHanu3 MOpUPOILI pPacCMAaTPUBAEMBIX MPABOMOYHMI U
COOTBETCTBHE WX OTpPaHWUYCHHUS JMOO pacHMpeHuss ¢ OOIeNnpU3HaHHBIMU
MPUHIIMIIAM 1 HOpMaM MeEXAyHapoaHoro npaBa, Koncrurynueir PO u texkyuum
3aKOHOJIAaT€NLCTBOM PD.

Ha cerogusmuuii  neHp HaumOoliee AaKTyalbHBIM SIBIIIETCS  BOIPOC O
BO3MOXXHOCTH OOYYEHHS JIE€TeH PEIUIMH B TOCYJAPCTBEHHBIX M MYHHITUTIATBHBIX
00pa3oBaTeNbHBIX YUYPESKICHUSX. B pe3ynbrare HCTOIKOBAHUS HUCCEPTAHTOM
dbenepaabHOro 3aKOHOIATENbCTBA, OBLI ClI€JaH BBIBOJ O TOM, YTO OOy4YeHHUE JIeTeH
pEJIUruM B TOCYJAPCTBEHHBIX M MYHHUILMMNAIBHBIX IIKOJAX, MPU 3TOM BHE PaMOK
00pa3zoBaTeNbHON MPOTPAMMBI, CIIEAYET paccMaTpUBaTh Kak MEPY MO 00€CIIeUeHUTO

IIpaBa Ha pCIMInO3HOC O6pa?>OBaHI/IC, TOJIBKO €CJIM HUX pcaiu3aliid HCBO3MOXKHA I10
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KaKuM JIMOO TPUYMHAM B KOH(ECCHOHAJIBHBIX IIKOJIaX (HalpuMep, BBHIY HX
OTCYTCTBHS B IAHHOW MECTHOCTH).

ABTOp JHccepTaliy CYMTAeT OOOCHOBAHHBIM OTPAHUYCHHE IPABOMOYHN ITO
COBEPIIICHUIO PEIMTHO3HBIX OOPSIOB U IIEPEMOHUN B BOMHCKUX YaCTSX, MPUTOM,
YTO JUISI TPOBEJCHUS PEIIMTHO3HBIX OOPSIOB B YUPEKICHHAX, HCITOJHSIIONTUX
HakKa3aHWe B BHJAC JIMIICHWS CBOOOJBI, 3aKOHOJATENb TPEMSATCTBUH  HE
yCcTaHaBiIMBaeT. /[aHHbIE BBIBOJBI OCHOBBIBAIOTCS HA TOM, YTO JIAIA, TPOXOSAITNX
BOCHHYIO CIIYXOy, SBISIOTCS, B OTJIMYME OT JIMI[ OTOBIBAIONIMX HaKa3aHHE,
JOJDKHOCTHBIMHU JTUTIaMu. [Ipu 3TOM BOGHHOCTyXAaIlFe MOTYT peajan30BaTh MPaBo Ha
CBOOO/Ty BEPOUCIIOBEIAHUS KaK YaCTHBIC JIUIIA.

Taxke B pamkax mnaparpada ObUTH pPacCMOTPEHBI TPABOMOYHS B cdepe
MEXIYHAPOJHBIX KOHTAKTOB, NPEANPUHUMATEILCKON JEATEIBHOCTH H  JIp.,
UCCJICIOBAHME KOTOPBIX I10Ka3aj0, 4YTO OOJBIIMHCTBO IPABOMOYHMA OTHOCHUTCS
TOJIBKO K PEUTHO3HBIM OOBEIUHEHUSAM, UMEIOIIUM CTaTyC IOPUIUICCKOTO JINIIA, T.
€. K PEIUTHO3HBIM OpraHu3anusM. HempemocraBieHWe pPEIMTHO3HBIM TpyIIaM
PaBOMOYNK IOPUAMYECKOTO JIUIA, BBI3BAHHOE OINACEHUSIMH TOCYAapCTBa Iepe
HEW3BECTHBIMH  PEJIIMTUO3HBIMH  OOBEAMHEHUSIMU,  JUCCEPTAHTy  BHUIIUTCA
HECOBMECTUMBIM C KOHCTUTYIIMOHHBIMH TIPUHIIUIIAMHA PaBEHCTBA W  SIBIISCTCS
HEJIOMYCTUMBIM OTpaHUYCHHEM CBOOOIBI BEPOUCIIOBEAAHMS.

B mpoenénHoMm wuccnenoBaHWM ObUIO BBISBIEHO, 4TO AuddepeHnuanus
PEIUTHO3HBIX OOBECIMHECHWA Ha PEIUTHO3HBIC OPTaHW3alldd M PEIIMTHO3HBIC
TPYIIBI HE TOJBKO MPOTUBOPEYHUT (PyHIAMEHTAIBHBIM MPUHIIUANIAM (HOpMaTILHO-
IOPUINYECKOTO PABEHCTBA, HO W HEA(P(HEKTUBHA C TOYKU 3PCHUS OCYIIECTBICHUS
rOCyapCTBEHHOTO HaJ30pa 3a COOJIFOJICHHEM 3aKOoHa. PelnMruo3Hbie TPYIIbI, B
COOTBETCTBUHU C JACHCTBYIOIIMM 3aKOHOJATEIHCTBOM, MMEIOT IMPABO COBEPIIATH
oorociykeHusi, o0y4aTb PEIUTHU U, BMECTE C T€M, OHHU HE 00s3aHbl COOOIIAThH
opraHaM BJIaCTH, Kak 0 (popmMax CBOEH JeITeIbHOCTH, TaK U O cCaMOM (paKTe CBOETO
CYIIIECTBOBAHMUS.

[Ippu 5TOM HempemocTaBICHUE WM CTaTyca HOPHJAMYECKOro JIUIa HE

npeATCTBYCT UX ACBUAHTHOMY IMOBCACHHIO B paMKax TCX Hp&BOMO‘-IHﬁ, KOTOPLIC
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OHHM MMEIOT, YTO CTABHUT TOCYJApPCTBO Mepe] Hepa3pemmmMon mpobdieMoi Haa3opa
3a JeSITeNIbHOCThIO OOBEIMHEHUH, CPEeAN KOTOPhIX MOTYT OBITh U OOBEAMHEHHS,
MMEIOLIME MAPTUHAJIbHYIO HAIPABJIEHHOCTb.

I'naBa 2 — I'pancopManusi KOHCTUTYHHOHHOTO 3aKOHOJATEIbCTBA O
PEeJIMTHO3HBIX 00beAMHEHUIX» COCTOUT U3 TPEX maparpados.

IlepBbiii  maparpagp — <«'eHe3UC CKJIAJABIBAIOIIMXCH OTHOLICHUM
rocyAapcTBa W PeJUIMO3HBIX 00beanHeHUil B Poccum» NocBSAUIEH MCTOPUKO-
PaBOBBIM MPEANOCHUIKAM (OPMUPOBAHUS COBPEMEHHOM KOHCTHUTYLHOHHO-
IIPABOBOM MOJIEIH B3aMMOOTHOIICHH TOCY1apCTBA U PEIIUTUO3HBIX 00bEINHEHUH.

[IpoBenéunpiii B pamkax mnaparpada peTpOCHEKTUBHBIM aHAIN3 MO3BOJIMI
JUCCEPTAHTY OOHApYXUTh TEHJEHIMU B TOCYAapCTBEHHO-KOH()ECCHOHATBHBIX
OTHOLUEHUSAX M HAa UX OCHOBE BBISIBUTh 3aKOHOMEPHOCTH HW3MEHEHUS
KOHCTUTYIITMOHHOI'O 3aKOHOJIaTEeIhCTBA B paccMaTpuBaemMont cepe, yUET KOTOPBIX
SBJIIETCSI  HEOOXOJUMBIM  YCJIOBHEM  HM30€raHusi OMMOOK B  TEXHUKE
KOHCTUTYLIMOHHOW MHTEPNPETAlUHd JAIBHEHMIIEro pa3BUTHS  HMCCIEIYEMBIX
OTHOLIEHHUM.

Hctopus roCyapCTBEHHO-LEPKOBHBIX OTHOLIEHUH JTUCCEPTAHTOM
NOApPA3AEIAETCS HAa TpPU NEPUOAA. JOPEBOJIOLMOHHBIA, ATEUCTHUYECKUA U
coBpeMeHHbIN. B pamkax maparpada npoaHanu3upoBaHbl NEpPBbIE J1Ba MEPUOA, B
KOTOPBIX BBISIBJIEHBI CJIEIYIOIINE 3TAIBI.

IlepBblid 3Tan AOPEBOJIOLUOHHOIO MEPHOAA PACCMATPUBAETCA CO BPEMEH
dbeomanbHON pa3ApOOIICHHOCTH A0 yIpa3AHEHUS HMHCTUTYTA MaTpUapInecTBa.

Btopoit 3tan — ¢ co3panus Csteiiliero npaBuTeabCcTBYIONMEro CuHONa B
1721rony no wznanust Beicowaitmero ykaza Cenaty ot 17 anpenst 1905roaa.

Tpernii stan HaumHaeTcs wu3gaHueM Bpicouwaiimero ykaza Cenary «O0
YCTPAaHEHUM CTECHEHMH B 00JIaCTM pEeIUurud MW YKPEIUIeHMH  Hayail
BepoTepnumoctu» ot 17 anpenst 1905rona u 3akanunBaercs peBosronueit 1917
roja.

ITepBrIii 5Tanm aTencTUdeckoro nepuoaa Haunnaercs ¢ Jlekpera CHK ot 23

ssaBaps 1918rona «O06 oTaeneHny MEpKBU OT TOCYIAPCTBA U IIIKOJIBI OT IIEPKBU» U
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3akaH4ymBaercs coznanueM B 1943roay Coseta mo aenam Pycckoit [IpaBocnaBHOM
[{epkBu.

Bropoii aTan — ¢ coznanusa Coserta 1o aenam Pycckoit [IpaBocnaBHoii Llepksu
710 HaJaJia IeMOKpPaTHUECKUX MpeoOpa3oBaHui.

Tperuii sTanm HauMHAEeTCs € Ipollecca JEeMOKpaTu3alMu oOllecTBa u
3akaHunBaercs npunsaTueM Konctutyuu PO B 1993roqy.

HccnepoBanue JOPEBONIONUOHHOTO M ATEUCTUYECKOTO IMEPUOJIOB IPHUBEIIO
JMCCEPTaHTa K BBIBOJIaM, HA OCHOBAHMHM KOTOPBIX OBLIM BBISBICHBI CIEAYIOIINE
3aKOHOMEPHOCTHM  M3MEHEHHMS  CYIIHOCTHBIX  KAa4eCcTB  I'OCYAapCTBEHHO-
KOH()EeCCHOHATBHBIX OTHOIIIEHUH.

- cOMMXeHue rocyJapcrBa ¢ TeM WA WHBIM PETUTHO3HBIM OOBEAMHEHUEM
HEMHHYEMO BEAET K YCWICHHUIO KOPPEISALMU MEXAY HUMHU. Y CTaHOBJICHUE
rOCYJapCTBEHHOW PEJIUTUM B YCIOBUSIX POCCUICKON NEWCTBUTEIBHOCTH JIENIAET €€
OJIHUM U3 UHCTUTYTOB TOCYJaPCTBEHHOW BJIACTH;

- TOJUTUKA Cerperaiuud TOoCyJapcTBa B  OTHOIICHUM PEIUTHO3HBIX
00beIMHEHNH TMPUBOAUT HE K HMX HMCYE3HOBEHMIO, a K IEpPEXOoJly B JATEHTHOE
COCTOSIHHE, YTO YCHJIMBAET MX CKPBITHIE OOIECTBEHHO OTIACHBIE MTOTEHITUH,;

- KOHCTUTYI[MOHHO-TIPABOBOE TOJOKEHHWE PEJIMTHO3HBIX 00beIUHEHUN
HaIpPsIMYIO CBSI3aHHO C COCTOSIHUEM CBOOOJIBI COBECTH B TOCYAAapCTBE, KOTOPOE, B
CBOIO OY€pe/ib, 3aBUCUT OT CTEIICHU TapaHTUPOBAHHOCTH IMPaB U CBOOO YEIOBEKA
Ha Ka)XJIOM 3Talre UCTOPUYECKOrO Pa3BUTHA. 1O €CTh peajbHOE MPEIOCTABICHUE U
oOecrieueHne mpaB M CBOOOJ uyenoBeka BeAECT K (OpMalIbHO-IOPHUINYECKOMY
PaBEHCTBY BCEX PEIUTHO3HBIX OOBEAMHEHUHN, KaK YCJIOBHS KOJJICKTUBHOU
peanu3alyyd PENUTrMO3HbIX CBOOOJ HE3aBUCUMO OT HUX HCTOPUKO-KYJIBTYPHOTO
3HAUYEHUS! U BPEMEHU CO3/IaHus;

- pENTUrHo3Hble CBOOOJABI SABISIIOTCS MPOU3BOJHBIMH OT OOIIECTBEHHOTO M
rocyaapctBeHHoro mporpecca. IlpemocraBienue Bcero o0bEMa  CBOOON
pPENIMTHO3HBIM ~ MEHBIIMHCTBAM  HE  CJelaeT OOIIeCTBO  JEMOKpaTUYHEE
aBTOMaTtndecku. Ecnm OHO HE co3peno il HOBOTO 3Tama CBOEW 3BOJIIOLUU C

npcaoCTaBJICHUEM Ha YPOBHC IIPaBOTBOPYCCTBA BCCIro0 Karajora IIpaB
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MaJIOYUCICHHBIM PEIUTHO3HBIM OOBEAMHEHUSIM, B TMPABONPUMEHEHUU HE
HACTYMHUT OXKHIAaeMbIX W3MEHeHuW. B To ke Bpems, eauHbIi 00bEM mpaB, Kak
o0111ast Mepa JiJisi BCeX PeIUTHO3HbIX 00bEIUHEHUH, €CTh OTPAXKEHHE PA3BUTOCTH B
00111eCTBE MHCTUTYTOB, SIBUBIIMXCS CJICICTBUEM IMBIIIM3AIMOHHOTO TIporpecca, T.
€. YBOXXUTEJIbHOE OTHOUIEHUE K «HECTAaHIAPTHOW» PEIUTHO3HOCTH — HEU30eKHOe
CJIEACTBHUE, a HE HCXOAHOE HAYalI0 JEMOKPATHUH.

- CME€HAa THINOB KOHCTUTYIIMOHHOTO 3aKPEIUIEHUsS] OTHOLIEHWU TOCyAapCcTBa U
PEIUTUO3HBIX OOBEAMHEHU HMMEEeT HETaTUBHYIO IPEEMCTBEHHOCTh 4Yepes
OTPULIAHUE MPEAbIAYIIEro TUna. MHOrojeTHee BMEWIATENBCTBO I'OCYIAapCTBa B
JTyXOBHYIO U3Hb JIIOJICH BIICYET YCTAHOBIEHHE KECTKUX OapbepoB Ha MYTH
WHTErpallMi UHCTUTYTOB TOCYIAPCTBA U PEIUTUO3HBIX 00bETUHEHHM .

Bropoi nmaparpa¢ — «KoHCTUTYLHHOHHOE 3aKOHOAATEJILCTBO Poccuiickoi
@enepand 0 PEJUTMO3HBIX O0bEAUHEHUSIX» TIIOCBSAUIEH HCCIIEIOBAHUIO
COBPEMEHHOTO COCTOSIHUSA KOHCTUTYLIMOHHO-TIPABOBOT'O 3aKpeIICHUs
B3aMMOOTHOIICHUI TOCYAapCTBa U PEIUTHO3HBIX OoO0benauHeHuit B KoHctuTynun
P®, denepanbHbIX 3aKOHaX W NPUHUMAEMbIX B COOTBETCTBHUM C HUMH HWHBIX
HOPMAaTUBHBIX ITPABOBBIX aKTOB PO.

B maparpade npoBoauTcsi HAyyHOE OCMBICIIEHHE OCOOEHHOCTEH mepexoja B
Poccun Kk HOBOMY T'YMaHUCTUYECKOMY KOHCTUTYLMOHAIU3MY, JIEKAIIEMY B OCHOBE
COBPEMEHHOW KOHCTHUTYLMOHHON MOJENIN ToCydapCTBEHHO-KOH(EeCCHOHAIbHBIX
OTHOLIEHHUM.

ABTOpYy JHCCEepTallMM  BUIWTCS, UYTO PAHXAPOBAHUE  PEIUTHMO3HBIX
00beIMHEHNN TI0O TPUHIUIY <TPATUIIMOHHOCTH» BCTYMAaeT B IMPOTUBOPEUYHE C
KOHCTUTYLIMOHHBIM IMPUHLMIIOM CBETCKOCTU rocyaapctsa. [Ipu 3Tom quccepraHt
NPUIIENT K 3aKIFOYEHHID O HECOCTOSITEIbHOCTH AaleIUINPOBAHUS HEKOTOPBIMU
aBTOpaMH K 3apyOEKHOMY OIBITY, TOMYCKAIOIIEMY BBIACICHUE «TPaJAUIIMOHHBIX»
peNMrud B paMKaxX CBETCKOTrO rocyaapcrtBa. IIpoBenéHHbIN CpaBHUTEIBHO-
MPAaBOBOM AHAJIM3 IIOKa3ajJd, YTO KOHCTUTYLIMOHHBIE CHCTEMBI CBETCKUX

3apyOeKHBIX CTPaH OTJIMYAIOTCS OT CBETCKOM MOJIeNH, 3aKperiéHHol B Poccun.
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HcxonHble MOJOKEHUS, CONEPKAIIMECS B MEKIYHAPOAHBIX MPABOBBIX AKTaX
u Konctutyuuu P®, ompenenstomniyie CTpaTerdio 3aKOHOJATENbCTBA B 00JacTU
B3aMMOOTHOIIEHUI TOCYIapCTBa U PEIMTUO3HBIX O0BEAMHEHUH, N€TaTU3UPYIOTCS
B HOpMax, COJEpXKalUXCS B 3aKOHOJATEIbHO PACKPBITHIX IMPABOBBIX AKTaX, B
yacTHOCTU B @3 «O cB0OOJIE COBECTH U O PEIUTHO3HBIX 00beArHEHUsIX» Ne 125-
®3 ot 26.09.199'#. B cBsi3u ¢ yeM ObUIH pacCMOTPEHBI MPUYUHBI, 00YCIOBUBIIINE
HEOOXOUMOCTh MPHUHATHUA 3TOro 3akoHa BMecTo 3akoHa PCOCP «O coboxe
BepoucrnoBeaanuii» ot 25.10.199Qr., u ocHOBHBIE KOHIIENITYaIbHbIE HANPaBICHUS
@3 «O cB06OJE COBECTH U O PETUTHO3ZHBIX OOBEAUHEHUIX Y.

AKTyalnbHOCTh ~ BOMNpOCa  KOHCTUTYIIHOHHO-TIPABOBOTO  OOecreueHus
PEIUTUO3HONM TEPNUMOCTH B MHOTOKOH(ECCHOHAIBHOM CcTpaHe 00ycioBuiIa
UCCJIEIOBAHUE  3aKOHOJATENbCTBA, HAMNPABICHHOIO HA  MPEJOTBPAILLECHHE
PEIUTHO3HOM  HETepnuMOCTU.  J(MCCepTaHTOM  BBISBISIIOTCA ~ HEAOCTATKU
3aKOHOJIaTEeNLCTBA B paccMaTrpuBaeMon cdepe, NaETcs ompenesieHue IMOHSATUA
TOJIEPAHTHOCTH M MPEJIAratoTCs MyTU MPEOIOJICHHS PETUTHO3HOTO 3KCTPEMHU3MA.

3aBepiias aHaiU3 KOHCTUTYLMOHHOTO 3aKOHOJATEIbCTBA O PEIMTHO3HBIX
o0beIMHEHUAX Ha (heJepaJIbHOM YpPOBHE, JUCCEPTAHT OTMEYAET HECOOTBETCTBHE
psoa MPaBOBBIX HOPM, COAEpXKAIIUMXCS B (eaepalbHOM 3aKOHOAATENbCTBE,
JKECTKOM  KOHCTUTYLIMOHHOM  MOJEIMW  PaBHOYAAJIEHHOCTH  PEIUTHO3HBIX
oOvenuHeHur ot rocynapcrBa. CdopmynupoBanusle B Konctutyuuun PO
paBOBbIC Havajla U TPEOOBAHUS MO CBOEMY CMBICIY U COJAEPKAHUIO OINEpEeKaroT
(dakTUYeCKOe MOJOKEHUE B MPABOTBOPUECTBE M MPABOMPHUMEHEHUU, Ha KOTOPHIE
OKa3bIBAaCT BIMSHUE PEAKIIMOHHOCTh MBINUICHUS (TA€ MUKTAT MapTHUA 3aMEHSETCS
JMKTaTOM OOJIBIIMHCTBA) M HU3KUH yPOBEHb MPABOCO3HAHMS, HA (JOHE KOTOPOTO
NPOUCXOJUT  yMaJ€HUE TMpPaB  PEJIUTHO3HBIX  MEHBIIMHCTB B  MOJB3Y
abCcoII0THU3aIMHU TPaB OOJIBIIMHCTBA.

Tpernii maparpagp — <<3axkoHomareJbCcTBO CcyObeKkTOB Poccuiickoi
@egepanu 0 PEJUTHMO3HBIX O0bEAMHEHHMAX» IIOCBALIEH HCCIEIOBAHUIO

3aKOHOAATCIILCTBA O PCIIUTHUO3HBIX O6’I)C,Z[I/IHCHI/I}IX Ha pCruOHaAJIbHOM YPOBHCE.
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Poccust  sBnsercs (¢enaepaTUBHBIM TOCYAapCTBOM, YTO MPEIONpeeseT
HAJIMYUE 3aKOHOJATENbCTBA O PEIUTHO3HBIX OOBEAMHEHUSX HE TOJBKO Ha
dbenepaibHOM YpOBHE, HO M Ha PErMOHAIbHOM. T0, YTO 3aKOHOJATENHCTBO O
PENIUTHO3HBIX OOBEIMHEHHSIX MPEACTaBIIET CO00M MHOTOYPOBHEBYIO CHUCTEMY U
BKJIIOYAEeT B ce0si HOPMATUBHBIE NPABOBBIE aKThl CyOBEeKTOB P®D, mo MHeHUIO
JUccepTanTa, oOyCIIOBIEHO He TOJbKO (pemepaTtuBHOM mpuponoit Poccuu, HO u
OOBEKTUBHON HEOOXOAUMOCTBIO 3(P(PEKTUBHOTO MPABOBOIO BO3ACWUCTBUSA Ha
nyOJIUYHYIO JeATEIbHOCTh PEJIMTUO3HBIX OOBEIUHEHUN B TOCYAAPCTBE, UMEIOIIEM
HMIMPOKYIO reorpaduio U HEOJHOPOIHOCTh MPOSIBICHUN PETUTMO3HON aKTUBHOCTU
B Pa3HBIX PErMOHAX.

JluccepTaHTOM pPaccMOTPEH BOMPOC O KOMIIETeHUUH CcyObekToB PO B
uccienyemoi cdepe. B cBsa3u ¢ TeMm, 4TO B IOPUAMYECKON HAayKe MO MpPEAMETY
coBMecTHOTO BeneHust Deaepannu U €€ CyObEKTOB HET MOJIHOM SCHOCTH O YETKHUX
IpPaHUIIAX 3aKOHOTBOPYECTBA CYOBEKTOB, MNPOOJIEMbl KOMIETEHIIMM OPraHoB
BJacTM B OO0JAacCTH 3alllUThl PEJIMTHO3HBIX IMPaB YeEJIOBEKa JUCCEPTAaHTOM
paccMOTPEHBI B TPEX aCHEKTax.

[lepBplli  acmekT  XapakTepu3yeTcs  pacliMpeHueM  (eaepanbHbIM
3aKOHOJATEJIEM MPENEIOB CBOEH NPAaBOBOM AaKTHUBHOCTH IO NPEAMETY
COBMECTHOTO BeieHusl. Clie/ICTBUEM ATOTO SIBUJIOCH JIMOO OTMEHA CYIIECTBYIOIIMUX
B pAlE PErMOHOB COOCTBEHHBIX 3aKOHOB O PEIHUTHO3HBIX OOBEAMHEHMSX, OO
nyOnupoBaHue UMH (eAepabHOTO 3aKOHOJATENbCTBRA.

Bropoil acnmekT XxapakTepu3yeTrcsi AHTArOHUCTUYECKOW JEATEIbHOCTHIO
cyOnekToB PO, 3aKimrodaromieiicss B pacliMpeHny CBOCH KOMIIETEHIIUUA. 1O €CTh B
HEKOTOpBIX cyObekTax PD 3akperni€H ocoOblii mpaBOBOW MOPSJIOK AEATEILHOCTU
PENIMTHO3HBIX OOBEANHEHUHN, YCTAaHOBJICHHE KOTOPOTO HE MOXET BBITEKaTh W3
npaBoMouuii cyorekToB P®. Takoe mosioKeHHE XapaKTEpHO MPEUMYIIECCTBEHHO
st cyobektoB PO  Ceepo-KaBka3zckoro pervoHa © BbI3BaHO MOIBITKAMU
PETUOHAIBHBIX BJIACTEA MPOTHUBOCTOSTh CEMAPATUCTCKUM U KPUMHUHAIBHBIM

CTPYKTYypaM, MCIOJIb3YIOIIMM B CBOEH MPECTYNMHOU NEATEIbHOCTH PETUTHO3HBIN

daxrop.
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TperpuM acmexkToMm  sIBIsieTCST  3aKOHOJAaTenbHas  UHAUG(GEPESHTHOCTH
ocTabHBIX CcyOBekTOoB PD B wmccnemyemoit cdepe. Bmecre ¢ tem, Ha (oHne
OTCYTCTBHSI 3aKOHOB O PEIMTHO3HBIX OOBEIUHEHHSIX, B JOTHUX pETHOHaX
CYILIECTBYIOT aKThl O B3aUMOJICHCTBUU BJIACTU C PEIUTHO3HBIMU OOBEANHEHUSIMH.

B xone wuccnemoBaHusi ObUIO BBIABICHO, YTO HECMOTpPS HA TEHICHIUIO
NIPUBENICHUST PETHOHAILHOTO 3aKOHOJIATEIhCTBA B COOTBETCTBHE ¢ KoHcTUTyIHEH
P® u denepanbHbIM 3aKOHOJATENBCTBOM, B psne cyObekToB PD mmeer mecto
BBIXOJ 332 MPEIMETHYIO 00JIaCTh CBOETO BEICHWSI, HEAOMyCTHUMOE OTPaHUYCHHE
KOHCTHUTYLMOHHBIX TpaB MU CBOOOJ 4YelOBEKa Ha CBOOOIY BEPOMCIIOBENAHUS,
muddepeHnanys PEeTUrHo3HbIX OOBEAMHEHUNH MO pPa3jIMYHbIM OCHOBAHMSM,
Cy)KEHHUE Kpyra MpaBOMOYUIl HEKOTOPHIX 00bEIMHEHHIA.

B maparpade npoananu3upoBaHbl MPUUUHBI HECOOTBETCTBUS PETHOHAIBHOTO
3akoHogarenscTBa KoHctutynmn P®, Hanbonee THUNUYHBIE HEAOCTATKUA STHUX
3aKOHOB U MPOOJEMBbI PA3NMUYHBIX PETYIHPYIONIMX YCJIOBHH, BBI3BAHHBIX
pazHooOpazuemM (OpM pPENUTHO3HONW AaKTUBHOCTH B pasHbIX CyOBekTax PO,
HaXOMSIIUXCS B €IUHOM (eepaTHBHOM II0JIe, a TaKKe H3JI0KEHO aBTOPCKOE
BUJICHUE CTETICHU JOMYCTUMON 3aKOHOJATEIbHON KOHKPETU3AIMH PETrYIHPYIOIINX
yCIIOBUI Ha PETHOHAIILHOM YPOBHE.

I'maBa 3 — JdIpaBoBoii MexaHu3M olecnedeHusi 0ajaHCa UHTEPECOB BO
B3aMMOOTHOIIEHUSIX TOCYAAPCTBA M PeJIUTHO3HBIX 00beIMHEHU» COCTOUT U3
JBYX maparpados.

IlepBblii maparpagp — «Heo0X0AMMOCTh BHeCEeHUS] H3MEHEHHMH B
3aKOHO/AATEeJIbCTBO O CBO0O/JE COBECTH H O PEJIUTHO3HBIX O0BbeIUHEHUSIX»
MOCBSIIEH OIICHKE psja MPaBOBBIX HOPM, 3akimoueHHbIX B ®3 «O cBobome
COBECTM U O PEJIUTMO3HBIX OOBEAMHEHHUAX», HAa NPEIMET HX COOTBETCTBUS
Kouctutrynuu P®, 060cHOBaHNIO HEOOXOIMMOCTH WU3MEHEHHUS Psa TMOJOKCHHMA
UCCIIeTyeMOro 3aKOHa U TPEIIOKESHHUSIM 10 MX U3MEHEHHUIO.

B maparpade BbIsiBICHBI M MpOaHATM3UPOBAHBI (HaKTOPHI, OOYCIOBUBILINE
kommpomuccHocTh @3 «O cBOOOIE COBECTH M O PEIUTHO3ZHBIX OOBEAMHEHUSIX>» U

CBSI3aHHAsI C HUMHU €ro MPOTHUBOpPEUYMBOCTh. [0 MHeHuio aBTOpa padoTsl, 3 «O
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cB0O0O/IE COBECTH M O PEIUTHO3HBIX OOBEAMHEHUSAX» UMEET PAI MPOTHBOPEUMIA,
TpeOyIOINX YCTPAaHEHHUS.

Tak, ObUTM TPOAHATM3WPOBAHBI TPOTHUBOPEYHS] HOPMBI, yCTaHABIMBAIOIICH
3aKOHO/ATEJIbHOE pAa3/eNieHUE pEIUTMO3HBIX OO0BEIWHEHUH Ha MECTHBIE U
[EHTpaIN30BaHHbIC, HOPMaM, 3aKPEIUISIONIUM, YTO PEIUTHO3HBbIE OOBEAMHECHUS
CO3MAIOTCSI B COOTBETCTBUU CO CBOCW COOCTBEHHOW MEpapXUUECKOH U
WHCTUTYIIMOHHON CTPYKTYpOM. bbuti mccienoBaHbsl HOPMBI, CTABSIIAE TTPU3HAHNUE
MECTHOW PEJMTHO3HOW OpraHu3allid B 3aBUCHMOCTh OT BXOXIEHHUS B HEE
YYaCTHUKOB, MIOCTOSTHHO IIPOKUBAIOIINX B OJTHON MECTHOCTH.

[lonpoOHOMY WHCCIIEJOBaHUIO TOABEPTIINCH HOPMBI, YCTaHABIMBAIOIIUE
pa3HbIi  KOHCTUTYLIIMOHHO-TIPABOBOM  CTAaTyC PEIMTHO3HBIX  OOBEIWHEHUH.
[Tynktom 2 ctathu 6, ctathsimMu 7 u 8 @3 «O cB0OOJE COBECTH U O PETUTHO3ZHBIX
00BEIMHEHUAX»  PEIUTHO3HbIe  00benuHeHUus  AudPepeHIupyroTcs  Ha
pPENUTHO3HBIE OpTaHW3allid, 3aperUCTPUPOBAHHBIE B KA4YECTBE FOPHINYECKOTO
JWIa, U PEIUTHO3HBIE TPYIIbI, OCYIIECTBISIONIME CBOIO JAESITENBbHOCTH 0€3
TOCy/IapCTBEHHOW  pErHCTpaliiii ¥ NPHOOpPETEeHUsT  MPaBOCIOCOOHOCTH
IOPUIMYECKOTO JINIIA.

HccnenoBanne  3akoHOAATeNbHON — nuddepeHImanuy  peIuruo3HbIX
0o0OBeIMHEHUN Ha PENIMTHO3HBIE OPTaHW3aIllii M PETUTHO3HBIC TPYIIHLI AaéT BCE
OCHOBaHHUS 3asBISITh O HEKOHCTHUTYLMOHHOCTH YCTAHOBJICHUS HX Pa3IUYHOTO
IIPaBOBOTO CTaTyca.

Hcxoas u3 TOro, 4ro pelMruo3Hble OObEIUHEHHS SIBISAIOTCA YYaCTHHUKAMHU
IPaXTaHCKO-TIPABOBBIX ~ OTHOIIEHWH, (eaepanbHbli  3aKOHOJATENb  BIPaBe
yperyJanupoBaTh WX TPaKIaHCKO-MIPABOBOE MOJIOKEHUE M YCIOBHS PETUCTPAIlMU B
KauecTBe ropuauueckoro suma. OmHAKO, TOT crnoco0 peaau3alud CBOMX
MIOJTHOMOYHH, KOTOPBII M30pajl 3aKOHOIAaTeNb, UCKA3WJI CaMO CYIIIECTBO CBOOO/IBI
BEPOUCITOBEIAHUS U PABEHCTBA PEIUTHO3HBIX 0ObETUHEHHH Mepe/ 3aKOHOM.

B xone anHanu3a KOHCTUTYLMOHHBIX HOPM, aBTOp pabOThl 3aKIIIOYaeT, 4YTO
YCTaHOBJICHHE pA3HOTO TMPaBOBOTO CTaTyca pPEIUTHO3HBIX  OOBEAMHEHMIA

HCCOBMCCTUMO C IIpUHIUIIAMHW PABCHCTBA IIpaB U CBO6OI[ YCJIOBCKA, T. K.
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YYaCTHUKU PEJIMTHO3HOTO OOBEIMHEHUS, HE MMEIOIIETO MOATBEPKICHUS CBOETO
CYIISCTBOBAaHMS Ha TMPOTSDKEHUW IMATHAIIATH JieT (PEMruOo3HOW TPYIIIbI),
MOCTABJICHBl B HEpPaBHBIC YCIOBUS pealM3alldd PEIMTHO3HBIX CBOOOa C
YYaCTHUKAMU PEIUTUO3HBIX OOBEIWHEHUHN, 3aperUCTPUPOBAHHBIX B KaueCTBE
IOPUIUIECKOTO JIMIIA.

Kak ciaengyer u3 u. 3 cr. 17u 4. 3 cr. 55 Koncturynuu P®, 3akoHomaresnb
MOKET TPeayCMaTpPUBATh OMPEICIEHHBIC YCIOBUS CO3JaHMS U TOCYIapCTBEHHOU
PETHCTPAllMA PEJIMTHO3HOTO OO0BEAWMHEHHUSA. TaKMMHU YCIOBHSMH, B YaCTHOCTH,
BBICTYMAIOT: HEOOXOJWMOE KOJMYECTBO JIWI[, CO3JAIONIUX  PEITUTHO3HOE
oObenuHEeHre, CBeIeHUsS 00 OCHOBaX BEPOYYCHHS W JIp., OJHAKO BKIIIOUCHHE
YCIIOBHSI O BPEMEHHU CYIIECTBOBAHMS OOBECIMHECHHS — HEIPABOMEPHO, KaK HE
oTpaxatromiee J0OPOCOBECTHOCTH PETUCTPUPYEMOTO OOHETMHECHHS 1 HE 3aBHUCSIIIEE
OT €ro BOJIH.

Hcxons w3 Toro, urto Poccust sBiasSeTcs IAEMOKPATHYECKHUM IIPABOBBIM
TOCyJapCTBOM C TMPUCYIIMM €My PEIUTHO3HBIM ILUTIOPATH3MOM, TIPABOBBIC
MPEANKUCAHNS B 3aKOHOJATEIIBHO PACKPBITHIX HOPMATHBHBIX aKTaX JIOJDKHBI OBITH
JETEPMUHUPOBAHBI KOHCTUTYITMOHHBIMH TIPUHIIUIIAMHU FOPUIUIECKOTO PAaBEHCTBA.
B cBs3u ¢ TeM, 4TO (opMaTbHO-IOPUANYECKOE PAaBEHCTBO MOJIPa3yMEBaeT PaBHBIC
BO3MOYKHOCTH OIPEACIEHHBIX CYOBEKTOB, OOJAArONIUX CXOXKHMH POJOBBIMU
MpU3HAKaMHU, T pean3aliis dTHX BO3MOXKHOCTEH MOXKET ObITh HEOJUHAKOBOW B
3aBUCHMOCTH OT CYIIIHOCTHBIX Ka4eCTB CYOBEKTOB, a HE OT M3HAYAIHLHO HEPaBHBIX
YCIIOBUM, CTAaHOBUTCS OYEBUIHBIM, YTO 3aKOHOJATENh HE MOXKET YCTaHABIMBATH
YCIIOBUSI peajn3alliid TpaBa, BBITIOJHEHHWE KOTOPHIX HEBO3MOXKHO TOJBKO IS
YaCTH YPAaBHUBAEMbIX CYOBEKTOB 10 HE3aBHCAIIUM OT He€ (J4acTH) MpHUHHAM.

Huddepennnanus npaBocyObEKTHOCTH «yCTOSBIINXCS», CYIIECTBYIOIIUX KaK
MUHAMYM  TMSTHaANATh  JI€T, PEJIMTHO3HBIX  OOBEAWMHCHWH, W  HEIaBHO
00pa3oBaHHBIX, C JIMIICHUEM IIOCJICIHUX psJia TPAaBOMOYUH, HECOBMECTHMaA C
KOHCTUTYITHOHHBIM MPUHITATIOM PAaBHOYIAJIEHHOCTH TOCYIaPCTBA OT PEITUTHO3HBIX

00beIMHEHUN. 3aKOHOAATEIbHOE TMPEANOUYTEHUE PEITUTHO3HBIX OO0BEIUHECHHH,
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CYLIECTBYIOIIHAX MPOAOJKUTEIBHOE BpeMs, JIACCEPTAHTY BUIUTCS
HEKOHCTUTYILIMOHHBIM BBIJCICHUEM «TPAJULIMOHHBIX> PEIIUTHUM.

AHanu3 yCJIOBUN AEATEIBHOCTH U MTPABOMOYMH PEIIMTUO3HBIX TPYIIN MOKa3al,
YTO HEMPEIOCTABICHUE UM CTaTyca IOPUANYECKOTO JIUIAa HE OTPaKIAET 0OIIECTBO
OT OOBEIMHEHHM, KOTOPbIE MOTYT OBITh JJII HETO UCTOYHUKOM yIrpo3bl. Bmecte ¢
TE€M, HENPEIOCTABJICHUE PEIUTHO3HBIM TpYyINaM CTaTyca HOPUIAYECKOro JInila
KpaiiHe 3aTPyAHSAET HAA30pP 34 3aKOHHOCTBIO UX JCATEIbHOCTH.

Baxen wu gpyrou acnekr. HccimemoBanue reHe3nca B3aMMOOTHOIICHUN
rocyJapcTBa M PEIUTHO3HBIX OOBEIUHEHUN TO3BOJIMIO TUCCEPTAHTY BBISBUTH
3aKOHOMEPHOCTH HA3BAaHHBIX OTHOIIEHUW, HCXOAS W3 KOTOPBIX PAaBEHCTBO
MPaBOCYOBEKTHOCTH PEIUTHO3HBIX OOBEIUHEHUH B KOHTEKCTE OOIIECTBEHHO-
HUCTOPUUYECKOTO MPOTPEcca AUCCEPTAHTOM BUIUTCA OOBEKTUBHO HEOOXOIUMBIM U B
KOHEYHOM UTOTE HEN30EKHBIM. B Poccun, YUYUTHIBAS ec
MHOTOKOH()ECCUOHANBHBIN  yKJIaJ, OOeCreYyeHne MHUPHOTO COCYIIECTBOBAHUS
pPa3HOOOPA3HBIX PEIIMTHO3HBIX OOBEAMHEHHH BO3MOXHO TOJBKO HAa OCHOBE
COIJIaCOBAHUSA U B3aUMOYYETA MX MHTEPECOB, a HE MYTEM MOJABICHUS UHTEPECOB
MaJIOYUCICHHBIX OOBCIMHCHWA ¥ TPU3HAHUS TPUOPUTETHHIMA HHTEPECOB
CTPATUITUOHHBIX» 00bCTMHCHHH.

N3 sroro ciaegyer HeoOXOAMMOCTh BHeceHUs uM3MeHeHuil B @3 «O cBobojie
COBECTH M O PEJIMTUO3HBIX OOBEIUHEHUAX>» B YACTH YCTPAHCHHS TMPEMSTCTBUA B
BUJIE TIOATBEP)KJICHUSA CYIIECTBOBAaHUS HA JAHHOM TEPPUTOPUUM HE MEHEE
MATHAIIATA JIET JJIs PETUCTPAllMd PEUTHO3HOTO OOBEIWHEHHS B KadyeCTBE
FOPUANYECKOTO JINILIA.

JluccepTaHTOM MpeiaracTcs MCKJIOUEHUE W3 HA3BaHHOIO 3aKOHa IOHSTHS
«peTUTHO3HAs TPYIIa», HAJACICHUE BCEX PEIUTHO3HBIX OOBEIMHEHHA CTaTyCOM
IOPUANYECKOTO JIMIA, C BBITEKAIOIIUMHU U3 HETO MPABOMOYHUSAMH, HE3aBUCUMO OT
BPEMEHHU CO3/IJaHUsI PEJIUTHO3HOTO OOBEIUHEHHUS W €ro HCTOPUKO-KYJIbTYpHOU
POJIM B )KU3HH CTPaHBI.

Bmecte ¢ TeMm, HamelneHHe BCEX PEIUTHO3HBIX OOBEIMHEHUN CTaTyCOM

OPUANYCCKOro Jimnga ITO3BOJIMT BBIBECTH <«H3 TCHHU>» HC 3apCruCTPHUPOBAHHLIC
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ob0benuHeHnss, O (opMe HW METoAaX MACATEIBHOCTH KOTOPHIX TOCYAApCTBY
HEU3BECTHO, YTO MO3BOJIUT PEIIUTh MPOOJIEMy HaI30pa 32 HUMHU.

Bropoit mnaparpa¢p — «YcuiIeHHe HMHCTUTYTAa TOCYAApPCTBEHHOU
peJIMruoBeI4ecKOil IKcmepTH3bl KAk MexaHu3Ma olecrnedyeHusi OajaHca
KOHCTUTYUMOHHO 3HAYMMbIX WHTEPECOB TOCYJIapcTBa W PEJMTHO3HBIX
00beTUHEHUIT» SIBISIETCS JIOTHYECKUM TPOJIOJDKEHUEM TPEIbIIyIIero maparpada
U TOCBAMIEH pa3pabOTKe TMPaBOBOTO MeEXaHW3Ma OOECTeueHUsl TMpaB
MaJIOYHCIEHHBIX, HEIaBHO OOpa30BaHHBIX PEIUTHO3HBIX OOBEAMHECHH, W
NPEAYNPEKACHNAS JIeTaTu3alliid HE3aKOHHBIX, MPECTYIHBIX OOpa30BaHWA TIOJ
BUJIOM PEITUTHO3HBIX 00bETNHEHUMN.

[IpaBonpumeHuTens, He oOMamas CrenualIbHBIMUA TIO3HAHUSIMH B 00JacTH
PENUTUOBEICHUS, MOXKET OIIMOOYHO OOBEAWHATH B OJHY KATETOPHIO U HOBBIC
penuruo3Hbie 00bEAMHEHNS, 1 MACKUPYIOIINECS O]l PEIMTHO3HbIE MapTHHAIBHBIC
oOpa3oBaHMs1, HEOOOCHOBAHHO YIEMJISITh MpaBa OOBEIWHEHUH, KOKYIIUXCS €My
OTIACHBIMH B CHJTYy HETIOXOKECTH WX BEPOYUYCHUS Ha PEJHTUHU, MOJICPKUBACMbBIC
OOJIBIIMHCTBOM HACETICHUS.

[IpuBenenne @3 «O cBOOO/EC COBECTH M O PEIUTHO3HBIX OOBEITUHECHUSIX» B
cootBeTcTBUU ¢ KoHctuTynmelr P® B COBOKYMHOCTH C YCHUJICHHEM HHCTUTYTA
PENUTHOBETYECKON SKCTIEPTH3bI MO3BOJIMT FOCYIAPCTBY PEIIUTH ABOSIKYIO 33124y

1. TlpeaynpeauTs BO3MOXHOCThH JETQTU3allMA HE3aKOHHBIX, TMPECTYIMHBIX
o0pa3oBaHWI TOJ BUIOM PEJIUTHO3HBIX OOBEIWHEHUH, YTO TO3BOJUT JOCTHYb
KOHCTUTYIITMOHHO 3HAYUMBIX IIeJIEd MO0 COXPAaHEHWI0 HPABCTBEHHOCTH, 3/I0POBBS,
IIpaB ¥ 3aKOHHBIX HHTEPECOB YEIIOBEKA, 00ECTICUCHIIO O€30TTaCHOCTH TOCyapCTRa.

2. OOecrieunTh TPABOBBIE TapaHTHH CBOOOIBI BEPOUCIIOBENAHUS W TIPaB
MaJOYUCICHHBIX, HEMaBHO  OOpPa30BaHHBIX  PEIUTUO3HBIX  OOBEIUHECHHH,
JWINABIIUXCS psila MPaBOMOYMK B CHIIYy OTCYTCTBUS JIOJDKHOTO IPaBOBOTO
MEXaHHM3Ma BBEIICHUS OTPAaHUYCHUU, KOTOPBIM OTBedad Obl KOHCTUTYIIHOHHBIM
OpPUHIIMIIAM PaBEHCTBA M HE HCKaxan OBl caMO CYIIECTBO CBOOOIBI

BCPOHMCIIOBCIAHUS.
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YuuThIBas BaXXHOCTh MHCTHTYTAa PEIUTHOBEIYECKON IKCIIEPTH3BI, aBTOPOM
paboThl mpemyiaraeTcs NPUHATHE CIENUAIBHOTO QeaepaibHoro 3akoHa «O
roCyIapCTBEHHON PEIUTHOBEAUECKOMN IKCIICPTU3E.

B pamkax maparpada guccepTaHTOM pa3pabOTaHbI MPUHITUAIIBI SKCIIEPTH3BI, €€
METOOJIOT U, 3a1aur, OOOCHOBBIBAETCS HEOOXOAMMOCTh MHOM BEJOMCTBEHHOM
NPUHAUICKHOCTH ~ KCIIEPTHOTO COBeTa M 0053aT€IbHOCTH  JKCIIEPTHOIO
3aKJIIoueHus. PaccMOTpeHbl TPOOJIEMBI, CBS3aHHBIE C COCTAaBOM JKCIIEPTHOTO
COBETa M €ro IMpollecCyallbHBIMH JCHCTBHSMH. B maparpade mnpemiaraercs
nepeYeHb OrPAaHWYEHWH B OTHOIICHWW OJKCIEpPTa, a TakXke ero TMpaB u
00sI3aHHOCTEIA.

B 3ak/0YeHMH TMOABOJATCA HTOTH JUCCEPTAIMOHHOIO HCCIICIOBAHUSA U

0000111a10TCs1 BBIBOIBI, C(HOPMYIUPOBAHHBIE B X0/1€ PAOOTHI.
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