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O01mas xapakTepucTHKa padoThl

AKTYaJIbHOCTh TeMbI HCCAeA0BaHUs. DP(HEKTUBHOE OCYIICCTBICHUE
npaBoBoil pedopmel B Poccum, MOCTHKEHHE JKETaeMbIX COIMAIBHO TOJIE3HBIX
pe3yNbTaToB, 00ECTIeUeHNe 3aKOHHOCTH, COOJIOEHUS TpaB M CBOOOJ YEIOBEKa BO
MHOTOM 3aBUCHUT OT PE3YJIbTATHBHOCTH HMCIOJb30BaHUSA ()OPM U CPEACTB IIPABOBOTO
pPETYIMPOBAHUS T€X WM HWHBIX cdep OOIMECTBEHHbIX OTHomeHur. ColuanbHbIe
CBS3W W TIPOIIECCHl OCCKOHEYHO pa3HOOOpa3Hbl W JAUHAMUYHBI, KpOME TOTO,
JUHAMUKAa 3Ta TIOCTOSHHO pAacTeT W YCIOXHSACTCS 10 Mepe YCIOKHCHHS |
robanu3anuy OOMIECTBEHHON JKM3HU. B TO e BpeMs MpaBO OCTAETCs BeCchMa
KOHCEPBATHBHBIM SIBJICHUEM, B CHJIy YEro OHO IPOCTO HE YCIIEBAET OTCIIC)KUBATH
W3MCHEHHS B TTOBCEIHEBHON NIEHCTBUTEILHOCTH U aJICKBATHO PEarupoBaTh Ha HUX.
[Ipu 3TOM HEKOTOpBIE OOIIECTBEHHBIE OTHOIICHUS B CHJIIy WX 3aBUCHUMOCTH OT
MECTHBIX YCJOBUH, MEHSIOIIMXCS OOCTOSTEIBCTB MOTYT OBITh YpPEryJIHPOBaHBI
3aKOHOJATeJIeM JUIIb B OOIIMX uyepTax. B 3Toi cBs3M mpaBOTBOpUECKHUN Opra,
0CO3HaBasi CBOM OTPaHUYCHHBIC BO3MOYKHOCTH TBITACTCS, C OJTHON CTOPOHBI, KAKHM-
1160 00pa3oM MPEemynpeauTh W BOCTIONHUTH MOTEHIIMAIBHYIO HEOTPEICIECHHOCTh U
HEJI0OCTATOYHOCTh B YIOPSAOUYEHUN TE€X WIJIM WHBIX OTHOIICHUH, & C IPYTOil CTOPOHBI
IPEJIOCTaBUTh  IPABONPHUMEHHUTEIIIO  BO3MOXKHOCTH  CaMOMY B paMKax
MPEIOCTABICHHBIX TOJIHOMOYHMA OCYIIECTBISATh IOPUIUYECKOE PEryJUpPOBaHUE C
y4eTOM BCEX JIeTajeii M OCOOECHHOCTEH, HAMOJHSAIOIMINX KaKIyI0 KOHKPETHYIO
KU3HCHHYIO CHUTYyallil0 M KOTOpbIe 3aKOHOJATelIb INIPOCTO HE B  CHJIIAX
peaycMOTpeTh. TOMBKO COBMECTHOE (OPMHUPOBAHHME TIPABOBBIX OCHOB WX
YVIOPSOYCHHSI C TIOMOINBIO  IIEJIOTO  KOMIUICKCA  IOPUAMYECKUX  CPEACTB,
«OOBEIMHSIIONINX HAIMpPABJSAIONIEe BIUSHUE 3aKOHOJATENsI U  IeIecooOpasHoe
BUJICHWE TEHJCHIIUN PAa3BUTHUS KOHKPETHBIX OTHOIIEHUN CO CTOPOHBI HpaKTI/IKOB»l
MO3BOJISIET JIOOMTBHCA HEOOXOIMMOTO pE3ysibTarTa W MPABWIBHO Pa3peIIvTh
KOHKPETHYIO COITMAJIbHO 3HAYMMYIO cuTyaruio. KOpumnyeckoe ogopmiieHHe 3TOTo

mpoliecca, Hay4YHOE U MPaKTUYECKOEe pa3pelleHrue aKTyalbHOU MPOoOIeMbl BO3MOKHO

! Kynanor B.JI. IIpo6iemsl Teopun rocymapcTBa u mpasa. YueOHoe mocodbue. Capartos, 2003.c.
198.
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C IIOMOIIIBIO IMOAHOPMATHUBHOI'O IIPABOBOTO PETYINpPOBaAHUA

0OIIIECTBEHHBIX OTHOIICHHH.

AKTyalbHOCTh TEMBI HCCJIEIOBAHUSI NPOSIBISETCS B TOM, YTO, MOJYyYHB
HIMPOKOE paclpoCTpaHEHHWE Ha [MpakTUKe, JaHHas M[pobiemMa HE Haluia
COOTBETCTBYIOIIETO Pa3pelICHHs B HAyKe. BBICKa3bIBAHUS YUEHBIX IO OTIECIBHBIM €€
acIeKTaM HOCAT JHaMeTpajibHO IMPOTHUBOMNOJIOKHBINA xapakrep. Cleayer OTMETHUTh,
YTO TMOJHOPMATUBHOE NIPABOBOE pPEryJUPOBAHHE MMEET pas3JinyHbie (POpPMBI
MPOSIBJIEHUS. W PEAIN3YyeTCs] KAaK B COBMECTHBIX JICWCTBHSIX 3aKOHONATENS W
NPAaBOIIPUMEHUTENS, TaK M  HENOCPEICTBEHHO  IPABOIPUMEHUTENEM.  IJTO
00YCJIOBJIGHO T€M, YTO MPBOMPUMEHUTEIh, B YaCTHOCTU CY/I, BBIHYXICH HE TOJBKO
J€TaM3UpOBaTh M KOHKPETH3UPOBATh THUIMHYHBIE HOPMATUBHBIC MPEINUCAHUS
OTHOCUTEIBHO KOHKPETHBIX JKU3HEHHBIX CHUTyaludid, HO U KOPPEKTUPOBATH,
JOIOJHATH JECUCTBYIOIIME MPABOBBIE aKThl, 4 B PSIAE CIy4acB BBIHYXKJICH CO3/1aBaTh
HOBBIE BCIIOMOTAaTENIbHBIE IIPABOBBIE MPEANHUCAHUSA, KOTOPBIE HCIOJIB3YIOTCS B
JNanbHEeHIeM ApyruMu  CyOBbeKTaMH JUIsl pa3pelleHus] COpHbIX cuTyanuii. Kpome
TOTO, WCIOJh30BAHUE TAKUX TPABOBBIX KOHCTPYKIMHA, KaK (PUKIIUH, TPE3yMIIITUH,
nperouiuaibible (akThl, OIEHOYHbIE MOHSITHS, MO3BOJSET MPaBONPUMEHHUTEIIO
yperyJIUpoBaTh KOHKPETHYIO CUTYAIIUIO C YYETOM BCEX MMEIOIIUXCS OOCTOSTENBCTBR,
JNEWCTBYsT TIpU O3TOM B Mpelaesiax IPEIOCTAaBICHHOW €My 3aKOHOJATEeJIeM
KOMIETEHIMH W PYKOBOJCTBYSCh JIEWCTBYIOIIMMH IPABOBBIMM HOpPMamHu U
npuHIUNaMu. Pe3ynmbraToM  TakoW — JEATETLHOCTH  CTAaHOBHUTCS — BBIpabOTKa
PaBOMNOJIOKEHHUM, 3PPEKTUBHO U KOHCTPYKTUBHO pa3pellalolldX MpaBOBOM crop,
KOMIICHCUPYIOIIUX IPU 3TOM HEIOCTATKH PAHEE CO3[aHHBIX W HE YUYUTHIBAIOIIMX
peaiiii COBPEMEHHOM JKU3HU IOPUIUYECKUX HOPM, a TAKXKE CIYXKAIIUX OCHOBOM IJIA
UX JAIbHENIIErO COBEPIICHCTBOBAHUS 3aKOHOIATEIIEM. .

BrInosHsas mocpeAHUYECKY0 pOJib CTAOMIIU3ATOpa MEXIY MPaBOTBOPUYECTBOM
U TPaBOIPUMEHEHUEM, YCTPAHSS MX BO3MOYKHBIE IMPOTHUBOPEYMS M MUHUMH3UPYS
OOBEKTUBHBIE  HEAOCTATKH, TOJHOPMATHBHAsL  JIEATEIbHOCTh  KOMIIETEHTHBIX
MIPaBONPUMEHUTEIIbHBIX ~ OPraHOB  CTAHOBUTCS ~ HEOTBHEMJIEMBIM  3JIEMEHTOM
COBPEMEHHOM POCCHUICKON IMPAaBOBOM CUCTEMBI, a €€ PE3yJNbTaThl C KaXIbIM JTHEM

3aBOEBBIBAIOT ceOe JIOCTOMHOE MECTO B CUCTEME UCTOUYHUKOB IpaBa.



5
Crenenn pa3padoTaAHHOCTH MPOOJIEMBbI. [TpoGnembl CYIIHOCTHU

MIOJTHOPMATUBHOTO TPABOBOTO PETYIUPOBaHUS W (OPM €ro MpOSBICHUS €IIe He
TIOJIYYHJIA JTOCTATOYHOM pa3pabOTKU B OTEUECTBEHHOW HAay4YHOU JmuTeparype. bomee
TOTO, (PEHOMEH NOJHOPMATUBHOTO TMPABOBOIO PETYJIWPOBAHUS CHEIHAIBHO HE
UCCIIEIOBAJIC B IOPUAMYECKON  JuTepaTrype BooOme. JlaHHOoe  mOHsSTHE
UCIIOJIb30BAJIOCh JIMIIb B CBSI3U C aHAIM30M cyaeOHOoM mpakTtuku B padorax C.C.
Anexkceea, B.H. Kapramosa, B.B. JlazapeBa, B.l. Jleymnna. KocBeHHO BOIPOCHI
MOJHOPMATUBHOIO MPABOBOIO PETYJIMPOBAHUS 3aTPArMBAIMChH IPU KCCIEI0BAaHUU
npobsieM cyneOHOro mpaBOTBOPYECTBA, MPOOETIOB B IpaBe, IMPABOBBIX (UKIUH,
NpEe3yMNIMNA W JPYTrUX CPEACTB, PEATU3YIOIIUX PEryJISITUBHBIE BO3MOXKHOCTHU
MIPaBONPUMEHHUTEIILHBIX OPTaHOB, TakuMH aBTopamu, kak B.K. babaes, M.U. baiitun,
C.H. bparycs, A.b. Benrepos, H.H. Bomnenko, I'.A. T'ampxues, I1.A. I'yk, B.M.
Kyiikos, C.K. 3araitnoBa, T.B. Kamaununa, /[.A. Kepumos, B.B. Komenesa, B.JL.
Kynamnos, B.M. Jle6enes, P.3. Jlupmmi, A.B. Maasspoa, M.H. Mapuenko, H.W.
Marysos, T.H. HemaraeBa, A.C. [Turonkun WU.H., A.Il. Poxuos, Censkun, B.B.
Tapacosa, b.H. Tonnopuun, T.5. Xabpues, b.C. D063¢eeB.

Nrak, mogHOpMaTUBHOE IPAaBOBOE PETYJIIMPOBAHUE KAK KOMIUIEKCHOE SIBJIECHUE,
a Takxke (OpPMBI €T0 peamu3aliy, OCTAIOTCS MaJOW3y4YeHHBIMU. BceieacTBue 3Toro
HayKa M IMpPaKTUKa HE HMEIOT JOCTATOYHOIO IMPEACTABICHUS O TOM, KakKoe
HEOLIEHMMOE BCIIOMOTAaTENIbHOE PETJIAMEHTUPYIOIIEE 3HAUYEHNE MOKET OKa3aTh TaKas
NeSATEeTLHOCTh Ha OOIIECTBEHHBIC OTHOIICHHUS.

O0bekTOM  HCCIEAOBAHMS  SIBJIIETCS  NOJHOPMATHBHOE  MPABOBOE
pPETYIMPOBAHUE KaK CIIO)KHOE MHOTOACTIEKTHOE SIBJICHHE, BBITIOJHSIONIEE OCOOBIC
nocpenHnyeckne PyHKIMM B IpaBoBoit cucteme Poccun.

IIpeamer AHUCCEPTALIMOHHOIO HCCJIAEAOBAHMSA COCTOMT B  YSICHEHUH
IOpUJIMYECKON MPUPOABLI TOAHOPMATUBHOIO MPABOBOTO PEryJIUPOBAHMS, €T0 BUIOB,
OTZIENBHBIX CIIOCOOOB U CPEACTB PETYISTUBHOTO BO3JEHCTBUS, & TAK)KE B YSICHEHHUU
cnenu(@UKU  CO3/1aBaeMbIX  MPABOMNOJIOKEHUH  Kak  pe3yiabTata U (POpMbI
IOPUJIMYECKOTO BBIPAKEHUSI JTAHHOTO BHUJA JEATEIBHOCTM W WX 3HA4YCHUS B

MCXaHHU3MC IIPaBOBOI'O PEryJInpOBaHMA.
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He.]'lb H 3aJa4Yu HCCJICI0BaHHUA. HCJ’II/I HCCIICAOBAaHUA 3aKJIOYaloTCA B

BBISIBJICHUY OCHOBHBIX NMPU3HAKOB MOJHOPMATHBHOTO TMPABOBOTO PETYIUPOBAHUS W
dbopmynupoBaruu ero aepuHUIMU, B OOOCHOBAHWW MPUYUH HEOOXOIUMOCTH
MOJTHOIICHHOTO HCIIOJIb30BAHMUS TAKOTO BHJA PETYJIUPOBAHHS B POCCHHCKON
MIPaBOBOM CHCTEME; B aHAJIU3€ OTMIEIBHBIX CIIOCOOOB M CPEACTB IMOJHOPMATHBHOTO
PETYIHUPOBaHMS; B ONPEACIICHUN 3HAUCHUS PE3YJIbTATOB YKA3aHHOTO PEryIHpPOBAHUS
JUTSL TIPaBOTIPUMEHUTENLHOM IEATETHPHOCTH | TSl 3aKOHOJATEIS.

JIist mOCTWIKEHWsT Ha3BaHHBIX €€ OBLIM TMOCTABJIEHBI CIEIYIONIUE 3aJadd
UCCJICIOBAHMS

- KOMIUIEKCHBIM aHaJIM3 OOIIECTBEHHBIX OTHOIICHWNA KaK €IWHOTO TpeaMeTa
MPaBOBOTO  PETYIMPOBAHMUSI  POCCUUCKOM  CHCTEMBI  MpaBa, OOOCHOBaHHE
Heo0XoauMocTH AU¢GEePEHIIMPOBAHHOTO TTOIX0/1a K TPABOBOMY PETYIHPOBAHUIO TEX
WM WHBIX Cep COIMaIbHOM KU3HU,

- BBISIBJICHHE HEIOCTaTKOB HOPMATHUBHOTO W WHIWBUIAYaJbHOTO IIPABOBOTO
perynupoBaHusi, 000CHOBaHHE MPABOMEPHOCTH CYIIECTBOBAHMS TOJIHOPMATHBHOTO
MPAaBOBOTO  PETYJIHPOBAHUS ¥  HEOOXOJWMOCTH €r0  WCIOJB30BaHUS  JIS
3¢ (HEKTUBHOTO OMOCPEIOBAaHUS OOIIECTBEHHBIX OTHOIICHUH,

- TeopeTH4ecKoe OOOCHOBAHWE ONPENCTCHUS TOHATHUS TOJHOPMATHBHOE
IIPaBOBOE PETYJIMPOBAHKE, €TO XaPAKTEPHBIX MPU3HAKOB M YPOBHEH OCYIIECTBICHHMS,
ompezeNieHnue MecTa JaHHOTOo (h)eHOMEHa B MpaBOBOi cucteme Poccuu;

- aHAIHM3 OTACJBHBIX CITOCOO0OB MOJHOPMATHBHOTO MPABOBOTO PETYJIUPOBAHUS,
OOIIIECTBEHHBIX OTHOLICHU;

- OmpeeieHue TOHSATHS TNPABOIMOJOKEHHE, KakK pe3yabrata U (OpMBI
BHEIITHETO OPUIUYECKOTO 3aKpPEIUICHUS TOJHOPMATHUBHON  MPAaBOTBOPUYECKOM
JIESITEIIbHOCTH TIPABOMPUMEHHTENS, €r0 XapaKTePHBIX NMPU3HAKOB M 3HAYCHUS IS
MIPaBONPUMEHUTEIILHON ACSTENHHOCTH;

- BBISIBJICHUE TEHJICHIIMI COBEPIICHCTBOBAHUS IMOJIHOPMATHBHOTO IPABOBOTO
perynmupoBaHusl HW  HEOOXOJWMOCTH  PACIIMPEHHS  HWCIOJIb30BAaHUSA  TaKUX
HETPAJIUIIMOHHBIX HCTOYHUKOB MIPaBa, Kak MPaBOCO3HAHUE U MTPaBOBas JOKTPHUHA,

- 000CcHOBaHNE HEOOXOAMMOCTH OPHUIMATHLHOTO TPU3HAHUS HCIIOIH30BAHMS B

OTIpeIeNICHHBIX MpeJiesiax BO3MOKHOCTEN Cy1eOHOr0 MPaBOTBOPUECTBA.



7
MeToaoiornyecKmne U TEOPETUYIECCKHUE OCHOBBI UCCJICIOBAHUI.

B xoze nuccepTallnOHHOTO UCCIEI0BAaHUSI aBTOPOM OBLIM MCIOIb30BaHbl Pa3INYHbIe
oOlieHayYHble ¥ 4YacTHbIE, CIEUUalbHbIE METOAbl IO3HAHMS, TaKue Kak:
JTAAJIEKTUYECKUH, WCTOPUYECKHUM,  JIOTUYECKHUH, CHUCTEMHBIH, dbopmanbHO-
IOPUJIUYECKUH, CPAaBHUTEIBHO-IIPABOBOM, KOHKPETHO-COLMOJIOTUYECKUN WU ApPYTHE.
TeopeTnyeckyro OCHOBY IUCCEPTallMU COCTaBUIIM TPYJbl BHIHBIX POCCHUHCKUX H
3apyOeXHBIX YUEHBIX-IIPABOBEIOB B 00JIACTU TEOPUU TOCYJAapCTBA U MPaBa, a TaKKe
OTPACJIEBBIX FOPUANYECKUX HAYK.

HopmaTuBHyl0 u JSMIHMpHYecKyl ©0a3y HMCCIeJ0BaHUS COCTaBHIIU
Konctutynuss  Poccuiickoit  @enepanuu, jAeiicTByroue  (GenepaibHble |
pPErMOHANIbHBIE 3aKOHBI, WHbIE HOPMATHUBHO-IIPABOBBIE AKThI, a TAKXKE MATEPHUAJIbI
IOPUINYECKON MPAKTUKH.

Hayunass  HOBHM3HAa  wuccegoBaHMA  OOYyCJOBJIIEHa  KOMIUIEKCHBIM
OOLIETEOPETUYECKUM  HUCCIIEJOBAHUEM MpOOJIEM IMOAHOPMATHUBHOIO IPaBOBOIO
peryinupoBaHusi OOIIECTBEHHBIX OTHOIIEHUN. ABTOp BIEPBBIE B JIUTEPATYPE BBIICIINII
IIPU3HAKK U ONPENEINI MOHATHE OJHOPMATUBHOTO PETYJIMPOBAHUs, YCTAHOBUII €TO
YYaCTHUKOB M CTENEHb HX Yy4yacTHs B (OPMUPOBAHUM IOPUIMYECKONH OCHOBBI
paccMaTpuBaeMOro SIBICHUS, BbIACTWI M OOBEAMHWI B CHUCTEMY (OpPMBI €ro
BHEIIHETO0 MpOSIBICHUs, OOO3HAYWJI HX OCHOBHBIE CpEICTBA W BCTPOUI HX B
CYIIECTBYIOIIUA MEXaHMU3M IPAaBOBOIO peryiaupoBaHus. J[0 HACTOSIIEr0 BpEMEHH
TaKWe MPABOBBIE SIBJICHUS, KaK MPE3yMIIUH, (PUKINH, MperoAulUaIbHble (aKThl U
T.J. HCCJIENOBAIUCh KaK OTHOCHUTEIBHO CaMOCTOSITEIIBHBIC KaTErOpUH, IIPUYEM
NPUMEHUTENBHO K OIpeNeNeHHBIM OTpacisiM mpaBa. B cBoelr pabore aBTOp HE
TOJILKO ONpPEIETHII UX CBOCOOpa3Hble IopUANYecKre U (yHKIMOHAJIbHbIE CBONCTBA,
HO U BBICTPOWJI B OIIPEACIICHHYIO CTOMKYHO CHCTEMY, HUCIIOJIB3YEMYIO B IIPOLECCE
MOJTHOPMATUBHOTO MpPaBOBOro perynupoBanus. Ocoboe MecTo B HCCIEI0BaHUH
BCIIOMOT'aTEJIbHOTO 3HAYEHHUs AHAIM3UPYEMOTO IOPUAUYECKOTO SIBJICHUS OTBOIMUTCS
IPABOTBOPUYECKON  JEATENBHOCTH  CyNeOHBIX  opraHoB. Pa3BuBas  B3IVIsAbI
COBPEMEHHBIX YYEHBIX OTHOCUTEIBHO TNOHSTUSA W IEPCIEKTUB HCIOJIb30BAHUS B
POCCHICKON NPAaBOBOM CHCTEME IPABOBOIO IPELENEHTA, MPELEICHTa TOJKOBAHU,

ABTOP HC TOJIBKO BBICKA3bIBACT OTHOIICHUC K HX IOpHI[PI‘-I@CKOfI npupoJac, HO H
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IMOKa3bIBACT NMX MCCTO M POJIb B CUCTCMC ITIOJHOPMATUBHOI'O PETyInupOBaHUs.

AKIEHTHpYeTCST BHUMAaHHE Ha  pe3y/lbTaTe IMOJHOPMATUBHOTO  IPABOBOTO
pETyINpPOBaHHS — TPABOIIOJIOKEHUH, (POPMYITHPYETCsl €ro NeUHHUINUS U OCHOBHBIC
npu3HaKd. ABTOpPOM Takke OOOCHOBBIBACTCS HEOOXOIUMOCTh O(HUIIMATHHOTO
NpU3HAHUS CyNeOHOTO TPELEJCHTa B KAdyeCTBE BTOPUYHOTO HCTOYHHKA IIpaBa.
AHanu3upyeTcsl poib MPaBOCO3HAHUS W TIPABOBOM JOKTPUHBI B COBEPIIICHCTBOBAHUH
MIOJTHOPMATHUBHOTO TMPABOBOTO PETYIHMPOBAHUSI.

Ha 3amuTy BBIHOCATCS CJIeIyIOLIHE MOJT0KEeHH

1. CBoeoOpa3une mMpaBoBOro peryJHpoOBaHUs BO MHOTOM OINpe/esisieTcs
cnenuuKoii mpeaMeTra pPEryJSTUBHOIO Bo3jaeicTBus. HOpuandeckas mnpupona
OOIIIECTBEHHBIX OTHOMICHWH, OIMOCPENyeMbIX MpaBoM ompenensercs wux: 1)
COLIMAJIBHOW 3HAYMMOCTBIO; 2) HAJIUYUEM OCO3HAHHOTO WPOSBJICHUS BOJH; 3)
MOBTOPSIEMOCTHIO; 4) THIMMYHOCTHIO; 5) (hopMaIbHBIM PAaBEHCTBOM YYaCTHUKOB; 6)
BO3MOYKHOCTBIO BHEIIHETO KOHTPOJIS; /) 3aWHTEPECOBAHHOCTBHIO TOCYIapCcTBa; 8) B
OTHOIICHHUSX, TIOJIBEPTaEMbIX MPABOBOMY PETYJIUPOBAHUIO, JCHUCTBHS MX YYACTHUKOB
OCYILECTBIIIIOTCS B paMKaxX CyOBEKTUBHBIX MIPAB U IOPUIUICCKUX 00SI3aHHOCTEH.

2. IlpaBoBoe peryJiMpoBaHue OCYIIECTBJISIETCS B PaMKax omNpeaeeHHbIX
KpHUTepHEeB W TPaHMI, KOTOphie OOYCIOBIEHBI XapakTepoM OOIIECTBEHHBIX
OTHOIICHUW: HEKOTOPBIE M3 HUX TPEOYIOT NETAIbHON MPaBOBOW periaMeHTAIH U
UMIIEPATHBHOTO BO3JICHCTBHS CO CTOPOHBI 3aKOHOJATENsI, IPYTHE, HAIPOTUB, MOTYT
OBITh OMOCPENOBaHBI Ha 3aKOHOJATEIHHOM YypPOBHE IHUINb B OOIMMX YepTax, U
MOJTy4aloT CBOE JalibHEHIIee pa3BUTHE Onarofaps NEATEIBHOCTH PEeryJIsITHBHOU
npaBonpuMeHnTens. Kpome TOro, B 3aBHCHMOCTH OT CHEUU(UKA MpeaMeTa
NPAaBOBOTO PETyJIMPOBAaHUS TMPHUMEHSIOTCS PAa3JIMYHbIE CIIOCOOBI FOPUAMYECKOTO
BO3/ICHCTBHS Ha CyOBEKTOB IIPABOOTHOIICHUIA: O0SI3bIBAHMSI, JO3BOJICHUS, 3AIIPETHI.

3. ABTOpPOM BIIEpBBIE B HAYYHOH JUTEepaType cHOPMYyIUPOBAHO TOHSATHUE
MOJJHOPMATHBHOIO MPABOBOr0 PeryJMpOBaHHUs OOIIECTBEHHBIX OTHOIIEHHI —
3TO YIMOPSIOYEeHHWE OOIIECTBEHHBIX OTHOIICHWW, HE YpPeryJIUpOBaHHBIX JIHOO
HEIOCTATOYHO YPETYJIMPOBAHHBIX HOPMaMH JCHCTBYIOIIETO 3aKOHOJATEIILCTBA,

KOTOPOEC OCYHICCTBIIACTCA IPABOIIPUMCHUTCIEM B COOTBETCTBHH C I[CI‘/’ICTBYIOHII/IM
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IIpaBOM 141 BHOBb BO3HHKAIOIIMMH KNU3HCHHBIMU 00CTOSTEIILCTBAMH IIyTEM

BBIPAOOTKH OCOOBIX FOPUINIECKUX KOHCTPYKIIMH W MPABOIOJIOKEHHUH.

4. Beigensiorcs —cienyone TNpPU3HAKA — TTOJHOMATHBHOTO — MPaBOBOTO
peryaupoBanus: 1) ero cyiiecTBoOBaHHE 00YCIOBJICHO 1e()EKTHOCTHI0 HOPMATHBHOTO
pPETYIMPOBAaHUS TUOO HEYPETYIUPOBAHHOCTHIO KOHKPETHBIX JKU3HCHHBIX CHUTYAIUH,
HESCHOCThIO,  a0CTPaKTHOCTBIO  IOPUAMYECKUX  HOPM,  YTO  BBIHYXKIAET
PaBONPUMEHUTEIII CAMOCTOSTEIbLHO BbIpaOaThIBATh IMPABOBBIE MPEAMUCAHUS IS
pa3peiieHusT KOHKPETHOW >KM3HEHHOW CHTYyalliH; 2) JOJDKHO COOTBETCTBOBATH
JICHCTBYIOIIEMY TpaBy M TNPHUHIMIIAM HAIIMOHAJIBLHOW TPABOBOW CUCTEMbI; 3) B
OCHOBHOM,  OCYHIIECTBJISIETCSI ~ BBICIIEWM  NPABONPUMEHUTEIBHOW  WHCTAHIUEH,
CIOCOOHON B CHJIy PYKOBOJSIIETO IOJOXKEHUS BBIIBUTH M O0OOIIUTH MPOOTIEMBI
IOPUINYECKOTO YPETryJIMPOBAHUS TEX WU WHBIX KU3HCHHBIX CUTYaIuil; 4) perieHus,
NpUHUMAeMble B XOJE€ MOAHOPMATHBHOTO TIPABOBOTO PETYJIUPOBAHUS HOCST
NpeleIeHTHBI  XapakTep, TaK KaKk He  OrPaHUYMBAIOTCS  OJHOKPATHBIM
UCIIOJIb30BAHUEM, TIOCKOJIBKY OTPaKarOT HA3pEBIIUE, MOBTOPSIOUIUECS TOTPEOHOCTH
IOPUJIMYECKON  TPakTWKHW, 5)  pe3yiabTar  IMOAHOPMATHBHOTO  IPABOBOTO
pEeryJupoBaHKsl HOCHUT BPEMEHHOE, BCIIOMOTraTelbHOE 3HaueHue; 6) HOCHT
cyOcHIMapHBI XapakTep XOTS U JEHCTBYET HapaBHE C TUIMUYHBIMA HCTOYHUKAMHU
poccuiickoro mpaBa; /) MOXET OCYHICCTBISTHCS C TOMOIIBIO  CIICIUATBHBIX
IOPUIMYECKUX KAaTerOpvidi M KOHCTPYKIMH (Hampumep, MPaBOBBIX IMPE3yMITIUH,
(GUKIM, OIEHOYHBIX TOHSITHH, NPEIOJAUIMAIBHBIX (PAaKTOB, AHAJOTUW 3aKOHA,
aHaJOrMK TIpaBa); 8) B pe3ysbTare MOJHOPMATHBHOIO IMPABOBOTO PETYIMPOBAHHUS
BEIPA0ATHIBAIOTCS  MPABOMOJIOKEHUS — TIPABOBBIC TNPENNUCAHUS, CITyXKaIue
dbopMalbHO ~ BBIPAKECHHBIM  BCIIOMOTATEIIbHBIM ~ HMCTOYHHKOM  Pa3pelICHUsS
IOPUIUYECKUX JIETT.

5. TlomHOpMaTHMBHOE TMPABOBOE PETYJIUPOBAHHE PEATU3YETCS COBMECTHO
3aKOHOJIaTEJIEM M MPABONPUMEHUTENEM C MOMOIIBIO HAIMPABJISIOIETO BO3JIEHCTBUS
TaKUX HOPUAMYECKUX CPEJICTB, KakK: NMpaBoOBble (UKINHU, NPABOBbIE NMPe3yMIIIUH,
Oll€eHOYHbIE MOHSATHS, MPUHIUIIBI NPaBa. YKa3aHHBIC IOPUANICCKUE KOHCTPYKITUN
00€ecreurnBalOT KOHKPETHOCTh PEIICHHs CIOXKHBIX CUTyalldd, a 3HAYUT, SICHOCTb

I[GﬁCTBYIOIHCFO 3aKOHOAATCJIbCTBA M, KaK CICACTBUC, ABJIAIOTCA BCIIOMOI'aTCIbHBIM
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IMPpaBOBBIM MECXaHHU3MOM, O6CCHC‘{I/IB3IOHII/IM IIPpaBUJIBbHOC

NOCTyHaTelbHOE  MNPABONMPUMEHEHWE M  pealu3alldi0  NPaBOBOM  MOJUTHUKU
rocyJapcTBa.

6. CpenctBamu HOTHOPMATHUBHOTO PaBOBOTO peryaupoBaHus,
NPUMEHSIEMbIMU TPABONPUMEHUTENIEM, SBISAIOTCA MpeJIuUHaAJbHbIe (AKTHI,
aHAJOrMs 3aKOHA W aHAJOrWs NpaBa, NpaBoBoil mnpeneaeHT. [IpumveHeHue
NPEIOIUIMATIBHBIX (aKTOB HE TPeOyeT OT MPABONPUMEHUTENS BBISICHATH T€ (PAKTBHI,
KOTOpbI€ OBLIM YCTAaHOBJIEHBI B COOTBETCTBYIOLIEM 3aKOHY MOPSJIKE W MOJYYHIH
IpaBOBOE OIOCpenoBaHME. B pesynpTaTte, Ta WIM HHAasg COLMAJIbHAs CHUTyalus
MOJIBEPTaeTcsi CyOCHIMAapHON periiaMeHTAaIlMi C €ro CTOPOHBI. AHAJOTHs 3aKOHA
peann3yeTcsl MyTeM NPUMEHEHHUs aHaJOTUYHON HOPMBI MpaBa, B pe3yJbTaTe Yero
npeosoyieBaeTcsl Mpolen M He CO3JaeTcs OTCYTCTBYIOIIas HopMa IpaBa. B
pe3ynpTaTe MPOUCXOAUT CyOCHIMApHOE MPABOBOE YPETyIUPOBAaHHWE KOHKPETHOM
KU3HEHHOM cUTyanuu. AHaIOTUs MpaBa KaK CPeACTBO MOAHOPMATUBHOTO ITPABOBOTO
pEeryIupoBaHusi, peaju3yeTcsi IyTeM HCIOJIb30BAHUS TNPUHIMIIOB TpaBa s
ypEeryJIupoBaHusi KOHKPETHOW >KM3HEHHOUW cuTyanuu. C yd4eToM TOro, 4To JIt00Oi
OPUHIUI ~ [paBa sBISETCS BechbMa aOCTpAaKTHOW TPaBOBOM  KaTeropuei,
paccuMTaHHOW Ha OMNpEACNICHHYI0 CHCTEMY OTHOILIEHUH, MPaBONPUMEHUTENb
IPUMEHSIET ero ¢ Yy4eTOM BCeX, KaK THIHMYHBIX, TaK U KOHKPETHBIX 0OCTOSITEIHCTB
nena.

7. Ocobast poiab B OCYLIIECTBICHMH MOJHOPMATHUBHOTO  IPAaBOBOTO
perynupoBaHusi OTBeleHa cyneOHbIM opraHaMm. Ilpm 3ToM cymiecTByeT psA
OCOOCHHOCTEl ~ Takoro  peryJupoBaHus, CBA3AHHBIX C  (YHKIHUOHAIHHBIM
Ha3HayeHHeM cyneOHoi Biactu. I[IpaBOTBOpUECTBO HE SBISIETCS CaMOIIEIBIO
JesITeTbHOCTH Cy1eOHOM cucteMbl. OCHOBHAS €€ 1eJIb — OCYIIECTBICHUE TPABOCYIHS
U HMEHHOE B XOJ€ €€ pealu3alus BO3HUKAET HEOO0XOAUMOCTb CO3JaHUs
JIOTIOJTHUTEIILHBIX, BCIIOMOTATEIbHBIX MPABOMOIOKEHUH, KOTOPbIE MO3BOJSAIOT CyIy
pa3pennTh KOHKPETHBIH MTPABOBOM CIIOP B YCIOBUSX MPOTUBOPEUNBOCTH, HESICHOCTH,
npoOeNbHOCTH JACUCTBYIOUIETO 3aKOHOAATENbCTBA, ITOCKOJBKY CyA HE MOXKET
0TKa3aTh B MPAaBOCYJHH, CChUIAsCh HA HETOYHOCTh WJIM OTCYTCTBUE FOPUAMYECKUX

akToB. B CUIIy CBOEH CBSI3aHHOCTU «KMATCpHUAJIbHBIM 3dKOHOM M CICHHUAIIbHBIMU
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npoucaypamm> TaKast cyz[e6Ha;1 ACATCIBHOCTh HMECT l'IOI[HOpMaTI/IBHHﬁ

XapakTep U TMpeneAeHTHOoe 3HaueHue. OduuuanbHOE TMpHU3HAHUE TMpeleIeHTa
UCTOYHUKOM mnipaBa B Poccuiickon Penepanuy NpencTABISETCS HA3pEBIIMM U
o0ocHOBaHHBIM. Ilpu 3TOM Ha [AaHHOM »JTanme MOHO BBIIEIUTh HEKOTOPHIE
XapakTEepHbIC NMPU3HAKK POCCHMCKOM MOJENN MPELEACHTA. - SABIIAETCA NPOLYKTOM
NESATEIbHOCTH BBICIIMX CYNE€OHBIX MHCTAHIIMM; - CO3AA€TCs BBICIIMMH CYJIeOHBIMU
WHCTAHIUSAMH, UCXOAS U3 PaHEE MPHUHATHIX UMM PELICHUH; - HOCUT HOPMAaTHUBHBIN
XapakTep, TaK KaK pacCuuTaH Ha HEONPEHAEICHHOE KOJMYECTBO THUIIMYHBIX
KU3HCHHBIX CHUTYyallMi; - TyOnuKyeTcss B oQuIManbHBIX u3naHusx (bromiereHsb
BepxosHoro Cyna P®, Bectauk Briciiero Apourpaxuoro Cyna P®); - xors de jure
HEe MpHU3HAETCs WCTOYHUKOM TmpaBa, de facto sensercs TakoBBIM; - IENBIO €ro
IIPUHATHS SIBJISIETCS IMOBBIIICHUE YPOBHS M KadyeCTBa IPAaBOCYIAUs, B TOM YUCIE,
yTeM yCTpaHEHHE MPOOEsOB B MpaBe U MPOTUBOPEUUH B 3aKOHOIATEIbCTBE.

8. AKTHUBHYIO [IE€ATE€IBHOCTh MO CO3JAAHUI0 TPELEICEHTOB U IMPAaBOBBIX
nojioxkenuit ocymectiasier Koncrturynuonusii Cyn P®, kotopeiii oOmamaeT Kak
IIPABOIIPUMEHUTENBHBIMU ITOJTHOMOYHSAMY, TaK U IIOJTHOMOYUSAMHA HOPMOKOHTPOJIS U
B OIPENENICHHOM cTeneHu npaBoTBopuecTBa. Pemenuss Koncturynumonnoro Cyna
cojepkat B cebe o00meo0s3aTenbHble HOPMBI M PAcCUMTaHbl HA HEOJHOKPATHOE
IIPUMEHEHUE HEONPENEIICHHBIM KpyroM Jul. CienoBaTeNnbHO, 3TO HE TOJBKO aKThl
NPAaBOIIPUMEHEHUSI, HO M  AaKThl  [PAaBOTBOPYECTBA,  HAIIPABIICHHbIE  Ha
MOJTHOPMATUBHOE MPABOBOE PETYINPOBAHNE OOIECTBEHHBIX OTHOIICHHIA.

9. Ilpu ocymecTBieHUn (QYHKIIMM HOPMOKOHTPOJSL CyAeOHbIE OpraHbl
IIPUHUAMAIOT Y4acCTHE B IPAaBOTBOPYECKOM IIPOLIECCE, HO IPH 3TOM HE CO3JAaI0T HOBOM
HOpMbl. OHH JIMIIb POXKIAIOT MPABOIOJIOKEHUS, KOTOPBIE 3aKJIAJbIBAIOT OCHOBBI
Oyayiei HOpMbI, TO €CTh OCYIIECTBIISIOT MOJJHOPMATUBHOE PETYJIMPOBAHHUE.

10. [IpaBotonkoBaTensHas AestenbHOCTh [InenymoB BepxoBuoro Cyna P® u
Briciiero ApoOutpaxuoro Cyna P® nampaBieHa Ha pas3bsCHEHHE EHCTBYIOIIUX
HOPM 3aKOHOB, YCTPAHEHUE BBISBICHHBIX B IMPAaBOINPUMEHUTEIBHON NESITEIbHOCTH
OPOTUBOPEUYHII W yCTpaHEHHE NPOOETOB B JIEHCTBYIOIIEM 3aKOHOJATEIbCTBE.
CylHOCTb coJiepauuxcsl B MOCTaHOBIICHUAX [11eHyMOB IpaBONOIOKEHU COCTOUT

B TOM, YTOOBI HAMOJHUTD Ty WM WHYIO HOPMY KOHKPETHBIM COACPKAHHEM, YTOUHSS
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MEXaHU3M €€ pealu3alud U ompenensisi cdepy u rpaHulibl ee JeHCTBUS, IPU FITOM

y Cyla HeT LU 3aMEHUTh WJIM W3MEHUTh HOpMY 3akoHa. OH MPOCTO BBIHYXICH
OCYIIECTBUThH B JAHHOM CUTyalluu CyOCHIUApHOE TTOJJHOPMATUBHOE YPETYINPOBAHHE
4yTOOBl Pa3peliuTh KOHKPETHYIO JKU3HEHHYIO CHUTYalUI0, IpPH 3TOM TaKOe
pEeryJlMpoBaHUE BBINOJHAETCA B CTPOIOM COOTBETCTBUHM C JICUCTBYIOIIMM
3aKOHOAATENbCTBOM. Pe3yiabTaToM yKa3aHHOH MAEATEIbHOCTU BBICIIUX CYJIEOHBIX
MHCTAHLIMNA CTAaHOBUTCS NpeueJeHT TOJKOBaHUSI — O(UIMAIBHO ONyOJIUKOBAaHHOE
TOJIKOBAaHME HOPMbI IIpaBa, HANpPABICHHOE HAa €€ KOHKPETU3alLlUIo, OTpakarollee
BOJIIO 3aKOHOJATENs U CHELM(PUKY BHOBb CKJIAAbIBAIOIIMXCS TUIIMYHBIX CHUTYyallUi,
KOTOPOE MCIOJIb3YETCs Ha MPAKTUKE B KauecTBe 00pa3lia U BHOCUT AJIEMEHT HOBH3HBI
B IIPABOBOE PETYIUPOBAHUE OOIIECTBEHHBIX OTHOIICHUH.

11. BaxHoli nmpoOiemoli B HayKe TEOpUM TOCyIapcTBa W IpaBa SBISAETCS
YCTAaHOBJIeHHE TPAHMI] U TIpelejoOB CYAeiiCKOro YCMOTPEHHs, SBISIOMIETOCS
pE3yJIbTaTOM TOJIKOBAaHHUS CYJJOM HOpPM IpaBa. becCropHbIM sBISETCS TOT (DAKT, 4TO
TUIUYHOE MPABUJIO HUKOTJA HE CMOKET OTPa3uTh BCETO MHOr000pa3us )KM3HEHHBIX
cutyauuil. Hamuune y cyna onpeneneHHbIX AUCKPEINOHHBIX MOJTHOMOYNHN SIBISIETCS
HEOOXOJUMBIM  YCJIOBUEM  CIIpaBeJIMBOro mpasBocyaus. OnHako cynebHoe
YCMOTPEHHE OTPAaHUYEHO HE TOJIBKO OOBEKTUBHBIMU M CYOBEKTUBHBIMHU (PaKTOpamH,
HO W IpaBOBBIMU MPUHLUIAMH, WHBIMM COLMAIbHBIMU HOpMamu. CpencrBamu
OTrpaHMYEHUS] CYJIEHCKOIO YCMOTPEHHS BBICTYINAIOT: OOLIME MEXOTPACIEBbIE U
OTpaciieBble NPUHLMUIBI  HAlMOHAJIBHOM  TMPAaBOBOM  CHUCTEMBI;,  COAEpKaHHE
MaTepUaIbHBIX M IPOLECCYaJbHBIX HOPM, JOIMYCKAIOLIUX Pa3JIMYHYI CTENEHb
YCMOTPEHHsI TPABONPUMEHHUTENS, JeTajbHas MpoLeAypa pacCMOTpPEHHS Jell U
rapaHTUPOBAaHUWE pPABEHCTBA YYAaCTHUKOB IIpollecCa B YCTAHOBJICHUU WCTUHBI;
HQJIMYUE Cy/Ja NPUCSIKHBIX [0 OIPENEICHHBIM KaTEropusM Jeia, IMO3BOJISIOLIEEe
IpUBJIeYb OOIIECTBEHHOCTh K TMPOLECCY OCYIIECTBICHUS MPABOCYIUs; CHUCTEMA
00XaJIoBaHUsl 3aMHTEPECOBAHHBIMU JIMI[AMH IOPUAMYECKH 3HAUMMbIX JEHCTBUN
CyIbU U COJEPKAHUS CyJeOHBIX PEIICHUH, a TaKXKe MPUHECEHUsST HA HUX IIPOTECTOB
IIPOKYpPaTypOXu.

12. Urorom cyaeOHOI MNpPaBOTOIKOBATEIBHON JEATENBHOCTH CTAHOBATCS

NMPpaBoONOJIOKCHUA - BblpaﬁaTbIBaeMble KOMIIETCHTHBIM OpranomMm
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MOTHOPMATHUBHbIE BpeMeHHble KOHKPeTU3UPYIOLIHe TUIIOBbIE

pelieHust MOBTOPHIOLIUXCS JKU3HEHHBbIX CUTYaLU, He0CTATOYHO
yperyJupoBaHHbIX JeHCTBYHIINM 3aKOHOAATEJIbCTBOM.

13. 3HayuTenbHOE BIMSHHE Ha COBEPLICHCTBOBAHUE IOJHOPMATHUBHOIO
IIPABOBOI'0 PETYyJMPOBAHUS OKA3bIBAECT NMPABOCO3HAHHE M NPaBOBasl TOKTPHHA,
KOTOpbI€, BOIUIONIASCh B IOPUJIMYECKUX AaKTaX, B YAaCTHOCTH B aKTaX CyJeOHOI
MIPAKTUKH, CITy>)KaT HEMOCPEACTBEHHOW OCHOBOM IJISl PELIEHUS FOPUANYECKHUX CIIOPOB,
TE€M CaMbIM, CTAHOBSICh BCLIOMOTaTEJIbHBIM CPEACTBOM pPEAIM3aLMU 3aa4 [PaBOBOIO
YHOPSAI0YECHUS )KU3HU OOIIECTBA.

Anpofauus ¥ NpPaKTHYeCKasl peaqu3anus pe3yjdbTATOB MCCJIETOBAHUS.
PesynbraTthl umccnemoBaHWs OTpakKeHbl B TICUYATHBIX MyONHKAlUSIX aBTOPA,
oOcyxnanmuch Ha Kadeape Teopuu TrocyaapctBa U npaBa  CapaToBCKOM
roCyJlapCTBEHHOM akajemMuu mpaBa. OTaenpHble UAEU  AUCCEPTALMOHHOIO
UCCleoBaHus ObUIM 0OCYX/IEHbl Ha MAaTOJOJTHYecKoM ceMuHape B CapaToBCKOM
dbunuane MuctutyTta rocyaapcrsa u npasa PAH.

CTpykTypa AuccepTanum OnpeeicHa ee CoaepKaHueM, LeJIIMU U 3a/1a4aMH.
JuccepTaiysi COCTOUT U3 BBEJIEHUS, TPEX IJ1aB, 00bEIUHSAIONINX JEBATh Maparpagos,

3aKJIoueHus U Oubnuorpadumu.
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COIEPKAHUE PABOTHBI

Bo BBegeHmu OOOCHOBBIBACTCS  BBIOOpP  TEMBl  JAMCCEPTAMMOHHOTO
WCCJICJIOBAHMsI, €€ aKTyaJbHOCTb, OMPEACISAETCS 1Ie]Ib U COJCPKAHUE IMOCTaBICHHBIX
3a/a4, O0OBEKT U TMPEIMET UCCICNOBAHUS, XapaKTEPUIYETCs] METOJOJIOTHS, CTETICHb
HAy4YHOUW pPa3paOOTaHHOCTH TEMBI HCCIIEOBAHUS, TEOPETUYECKOE M TMPAKTUIECKOE
3HaYEHUE PE3yIbTATOB IUCCEPTAIMU U UX arpoOarusi, GOpMyIUPYIOTCS TOJI0KEHUS,
BBEIHOCHMBIC Ha 3aIUTY.

IlepBasi riaaBa «lIpeaMeT NMPaBOBOr0 PeryJMpOBaHUS M BO3MOKHOCTH
IOPUIUYECKOr0 BO3/1eCTBHA HA HEro» COCTOUT W3 ABYX maparpadoB, IEPBBIA U3
KOTOPBIX — «Obujecmseennvle OMHOUWEHUS KAK NPeoMem Npasoo2o pecyiupo8aHus»
MOCBSIIEH KOMITJICKCHOM XapaKTepUCTUKE OOINECTBEHHBIX OTHOIICHUN. ABTOD
aKIIEHTHUPYEeT CBOE€ BHHMAaHWE HAa TOM, YTO OOIIECTBEHHBIC OTHOIICHUS TaKXKe
pa3HOOOpa3Hbl, Kak M uenoBedeckrue motpeOHocTr. OHU MPOHU3BIBAIOT BCE CQEpHI
HalIeW >KU3HU W HYXIAIOTCS B YINOPSIJAOYCHUH B CBSI3U C TEM, YTO OUYEHb YaCTO
WHTEPECHI OTACIBHBIX WHIUBUIOB MEPECEKAOTCS, MPOTUBOPEYAT APYT IPYTY, a ITO
BJICUET CO37aHMe KOH(PIMKTHBIX cuTyanmid. C pa3BUTHEM O0OIIecTBa MOJAO00HBIX
CIIOPHBIX MOMEHTOB T10 BIIOJIHE TIOHSITHBIM IPUYUHAM CTAaHOBUTCS Bce Oosbiie. [Ipu
3TOM  MHOTOOOpa3uWe  OTHOIICHWH  HYXKJaeTcsi B COTJaCOBaHWH, B
CKOOPAMHUPOBAHHOM BO3JEHCTBUU Ha JIOCTIDKEHHE COLMAIBHO TOJIC3HBIX IETeH.
[Toatomy HE00X0UMO CYIIIECTBOBAHUE OTIpeIeTICHHBIX PETYISATOPOB,
peraMEeHTHPYIOMINX pa3InyHbIe chepbl OOIIECTBEHHOMN KU3HH.

Mopans u Apyrue coluandbHble HOPMBI HE B COCTOSIHHUHM YpETryJIupOBaTh
MHOTHE OOINECTBEHHBIC OTHOIIEHUS. Takas HEAOCTaTOYHOCTh MPOSIBISICTC,
HAIpHUMep, B cepax JacTHOH COOCTBEHHOCTH, MOTHTHIECKON BIACTH ¥ APYTHX, I/Ie
JUISL  yperyJupOBaHUSl OTHOIICHWH OECCMBICIEHHO TOIXOIUTh K YEIOBEUECKUM
MIOCTYIKaM ¢ MMO3UIUK 1o0pa 1 371a, 61aropoTHOTO U HEOJIAropoTHOTO, YE€CTH, J0JTa
U T.J., 1 B TO XX€ BpeMsi HEOOXOIMMO oOecTeunuTh OamaHC MEXIy pa3TMYHBIMU

HOTpe6HOCT$IMI/I HWHAWUBUAOB U O6I].[€CTB3 C IIOMOIIBKO HYCETKO OIPCACIICHHBIX

! Jlykamrera E.A. TIpao. Mopais. Jluamocts. M., 1986.c. 14.
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CY6’I>CKTI/IBHLIX npaB M HNOPUAUYCCKHUX 00513aHHOCTEIA. 3,Z[CCI> B3aMMOOTHOIIICHHUA

JIOJKHBI PETJIaAMEHTUPOBATHCS MHBIMU CPEICTBaMU. TaKOBBIMU SIBJISIIOTCS TIPABOBBIE
IpeInucanusi, OMOCPEIYIOIINe B3aWMOOTHOIICHUS MEXIY CYObEKTaMH C TOYKH
3peHHUsI MPABOMEPHOTO - HEMMPABOMEPHOT0, 3aKOHHOTO - HE3aKOHHOTO.

IIpoBens KpaTKui HCTOPUYECKUM IKCKYpPC O MPUYMHAX BO3HUKHOBEHHMs MpPaBa
U TPOAHAIMU3UPOBAB OCOOEHHOCTH OOLIECTBEHHBIX OTHONICHHWH, TpeOyroImx
MPaBOBOTO OIOCPEIOBAHUS, aBTOP MPUXOAUT K BBIBOJY O TOM, 4TO K cdepe
IPABOBOTO PETYJIHUPOBAHHUS MOTYT OBITh OTHECEHBI JUIIb T€ COLHUAIbHBIE CBS3H,
npUpoa KOTOPHIX UMEET ONpe/ieIeHHbIe 0COOCHHOCTH.

[Taparpad BTOpoit - «lpanuyvl u Kpumepuu HOPMAMUBHO-NPABOBOO
pe2yIupo8anus 00WecmeeHHbvlX OMHOUEHUL» - HAUMHAETCS C aHaJn3a pa3Hoo0pasus
U crienuPUKy 0OIIECTBEHHBIX OTHOILIEHUM, YTO SIBJISIETCS OCHOBOM JEJIEHUSI CUCTEMBI
POCCHICKOTO IpaBa Ha OTpaciu. B KoHEYHOM UTOTe JUCCEPTAHT MPUXOIUT K BHIBOTY
0 TOM, YTO COLIMAJILHO-TIPABOBAsl Cpejlla BHICTYNMAET B KAa4€CTBE €IMHOIO IMpEeaMETa
IIPaBOBOTO PETYJIMPOBAHUS ISl BCEH CHCTEMBI IpaBa, TO €CTh TpeOyeT MpaBOBOrO
BO3JCHCTBUS, a chenupuka TaKkoro BO3JACHCTBUS 3aBUCUT OT CBOEOOpasus
OTHOLLIEHUHN U APYTUX 00CTOATEIHCTB OOBEKTUBHOTO U CyOBEKTUBHOTO CBOMCTBA.

Eounviii  npeomem npasosozo pecynuposanus, npeocmasiaiowuii  coootl
cucmemy  pPasHOOOPAsHLIX — 0OWecmeeHHbIX — omHouleHutl  (maxk — Hazvleaemyo
COYUATILHO-NPABOBYIO Cpedy), KOmopwvle 00BeKMUBHO NO C8Oel Npupooe Mocym
no00asamovCs HOPMAMUBHO-0PSAHUIAYUOHHOMY 6030€UCMBUIO U 8 CYUIeCmEYIOUUX
VCA08UAX mpebyIom 10pUOUYecKy GLACMHO20 8030€UCMBUsL, OCYWEeCMBIAeM020 Npu
HOMOWU NPABOBLIX HOPM U UHBLIX IOPUOUUECKUX CPeOCm8, 00pazyioumux MexaHusm
npasogoco  pecynupos8amusl, U €CTh TJIABHBIH MCTOYHUK CYIIECTBOBAHHUS
pOCCHIICKOTO TIpaBa.

Crenu¢uka CpeacTB U METOAOB MPABOBOTO BO3CHCTBHS, KaK Mbl TOBOPHIIH,
BO MHOTOM omnpenensiercs crneuudukoi npeamera peryiaupoBanus. Ho B mro6om
cilydae BCE 3TH CpeicTBa (HOpMa IpaBa, WHAMBHUYaJIbHBIN MPABOBOM aKT) JOJKHBI
BBICTPAUBATHCS B CIAKEHHBIM MEXaHU3M. JTOT MEXaHH3M XOpouLIo paboTaeT, Korjaa
UCIIOJIb3yeMble CIIOCOOBI M CpPEACTBAa OTBEUAIOT TPEOOBAHUSM  3aKOHHOCTH,

JOCTAaTOYHOCTH, COIJIaCOBAHHOCTHM M T.[. Ho B IOpPII[H‘-ICCKOﬁ IMPAaKTUKEC 4YacCToO
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BO3HHKAIOT CUTyanuunu pa3pbiBa N HCECOITIACOBAHHOCTH MCKIAY HOpMOﬁ )41

VHJVMBUAYAJIBHBIM pelIeHueM. boiee Toro, MHOrga Hopma IIPOCTO OTCYTCTBYET. B
TaKUX CIydyasx HEOOXOAMMO IOPUAWYECKOE CPEACTBO, BBIMOJHAIOMIEE POJb
KOMITEHCATOpa, HANPSMYIO0 COCAMHSIONIEr0 TpaBo (MHHYS IOpOW KOHKDPETHYIO
HOPMY) C KOHKPETHOH )KMU3HCHHOHN CHTYaITHCH.

[lo HameMy MHEHUIO, TakuM OaJaHCOM, KOMIIEHCATOPOM  SIBIISIETCA
IIOJTHOPMATUBHOE NPABOBOE PEryJMPOBAaHUE, KOTJAa B HCKIFOYMTENIBHBIX CUTYyalUsaX
npaBo OoJiee AeTaabHOW UM OOHOBJIEHHON HOPMATHUBHOW pEerjaMeHTalluyd Ha OCHOBE
NOTPEOHOCTEN 0000IIEHHOMN PAKTUKU MTPENOCTABIISETCS TPABOIIPUMEHUTEITIO.

I'maBa Bropas «IloaiHOpMaTHBHOE I@IPaBOBOE peryJiMpoBaHHe Kak
CpeacTBO NpeoJoJIeHUs npodeIbLHOCTH npasa U AeeKTHOCTH
3aKOHOATeJIbCTBA» COCTOUT U3 CeMU naparpados, NepBbIi U3 KOTOPbIX «/lonamue,
NPU3HAKU U 10PUOUYECKas npupooa NOOHOPMAMUBHO2O NPABOBO20 Pe2YIUPOBAHU
IIOCBSIIEH BBIICHEHUIO MPUPOJBI CYIIECTBOBAHUSA B POCCUMCKON IPABOBOM CHCTEME
Takoi ceppl Kak NOJHOPMATUBHOE IPABOBOE PETYIUPOBAHUE. ABTOP PACCYKIAET O
TOM, 4YTO OJHOW H3 OCHOBHBIX 3aJa4 3aKOHOZATENs SBISAETCS TUIU3ALMA
pEeryJIupyeMbIX COLMAIbHBIX CBSA3EM M IPOLECCOB. JTO HE MOMKET HE NPUBOJUTH K
ONPENEIICHHOMY MCKA)KEHUIO COLMAJIBbHO-TIPABOBOM JEHCTBUTEIBHOCTH, TaK Kak
KQK/bI JKU3HEHHBIN Cllydall XapaKTEpU3yeTCsl YHUKAIbHOCTBIO. B CBA3M ¢ 3TUM Ha
IIPaBOIPUMEHUTENA, KpPOME BCEro IMPOYEro, JIOKHUTCS 3ajada aJanTalyi,
«TIPUMHUPEHUS» MHOT000pa3usl )KU3HEHHBIX CUTYallMil ¢ aOCTPaKTHBIMU MPaBOBBIMU
HOpPMAaMM IIyTEM IIPEONOJICHUS pa3pblBa MEXKJIy HHUMH. BBeleHHE B NpPaBOBYIO
MaTepUI0 OMNPEJCICHHBIX CHOCOOOB U TMPHUEMOB TO3BOJSET 3aKOHOJATEIIO
IPUCIIOCOOUTh CTAaHAAPTHYIO NMPABOBYI0 HOPMY K KOHKpPETHOW curyaiuu. B cumy
TOTO, 4YTO IIOBCEIHEBHAas COLMAJIbHAs XW3Hb HE BCErga IMOANACTCS CTPOTUM
dbopManbHBIM OllEHKaM, (POPMYIHUPOBKH, HUCHOIb3yEMbIE 3aKOHOJATENSIMHU, TOJIKHBI
OBITh OTKPBITHIMU IEPEOCMBICIIEHHIO, HAITOJIHEHUIO HOBBIM CMBICIIOM, PACCUUTAaHHBIM
Ha NEPCHEKTUBY. 3a4acTyr0 3TO JOCTHUIaeTCs CO3JaHUEM IIPOMEKYTOUHBIX HOPM C
IIOMOLIBIO TOJKOBAHMSA, KOHKPETU3allMM, NPUMEHEHUs AHAJIOIMHU, HCIIOJIb30BAHUSA
OLICHOYHBIX MOHATHM W JPYrMX IOpUAMYECKUX KOHCTpykuui. Kpome toro, B

POCCHICKOW TPABOBOM MATEPUM HMEIOT MECTO CiIyd4au TaK HAa3bIBAEMOIO
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KBaJII/I(I)I/IHI/IPOBaHHOFO MOJI4YaHusg 3aKOHOAATCIId, KOoraga OH CO3HAaTCJIbHO

OCTaBIISIET KaKOW-TMOO0 BOMPOC OTKPBHITHIM C LENbI0 MPEJOCTABUTh €T0 PELICHHE Ha
YCMOTPEHHE MTPAaBONPUMEHUTEIBHBIX OPTAHOB.

Bce BbllenepeunciaeHHble CUTyalldd BJIEKYT 3a COOOM OCYIIECTBIEHHE
IPAaBONPUMEHHUTEIbHBIMA OpraHamMH creuu(uyueckoil (YHKIHM — BBINOJIHEHHE
JIOTIOJIHUTEIBHOIO PETYJIUPOBAHUSA OOLIECTBEHHOIO OTHOIIEHHS C YYETOM BCEX
JeTaledl W OCOOEHHOCTEH, HANOJHSIOUIMX KaXAYyH0 KOHKPETHYIO >KM3HEHHYIO
CUTYallUl0 M KOTOpbIE 3aKOHOJAATENb IPOCTO HE B CWIaX MPEIyCMOTPETh.
3HAYUMOCTh ~ TaKOTO JIOTIOJIHUTEIBHOTO  (CyOCHMAMApHOTO0)  MOJHOPMATHBHOTO
IIPABOBOT'O PErYJIMPOBAHUS BO3PACTAET C KAXKIBIM JTHEM, OHO 3aHUMAET CBOE 0C000€
MECTO B POCCUICKOW MMPABOBOM CUCTEME U, KaK CIEJCTBUE, TpeOyeT K ce0e BHUMAaHHUS
CO CTOPOHBI IPABOBOM HAYKH.

JluccepTaHT BBICTPAUBAET CUCTEMY IPU3HAKOB, OTPAKAIOIMIMX COLUAIBHYIO
3HAYUMOCTh U BOCTPEOOBAHHOCTh MOJHOPMATHUBHOI'O MPABOBOIO PErYJIMPOBAHUS U
(GopMynupyeT CBOE€ ONpEACICHUE HU3yYaeMOI0 SIBJICHUS. IOJHOPMAaTHBHOE
NpPaBoBOe PeryJiMpoBaHue —ITO yNOPsiAOYeHHe 00IeCTBeHHbIX OTHOLLICHUH, He
YPEryJMpOBaHHbIX JH00  HeJI0CTATOYHO  YperyJHMpOBAaHHBIX HOPMaMH
AEHCTBYIOLIEr0 3aKOHOJATEJIbCTBA, KOTOpoe OCYILIeCTBJIAACTCS
MPAaBONPUMEHHUTEJIEM B COOTBETCTBMH C /[AelCTBYKOIUMM IPaBOM M BHOBb
BOSHMKAIOINMMH  KH3HEHHBIMH  00CTOATENbCTBAMH  IIyTeM  BBIPAa0OTKH
IOPUAMYECKUX KOHCTPYKUMH M NMPABOIOJIOKEHHH.

Bo BTopoMm maparpade «/Ipasosvie puxyuu kax cpedcmeo noOHOPMAMUEHO20
npagoeoco pe2yiuposanus» aBTOp, OIpenenseT (PUKIUN KakK <«IIpEeACTaBICHUS H
NOHSATHSA, C KOTOPHIMH MBI ONEpUPYEM TakuUM O00pa3oM, Kak ecid Obl UM
COOTBETCTBOBAJIO B JACHCTBUTEIBHOCTH TO, YEr0 HAa CaMOM JieJie HE CYILIECTBYET,
IPUIMCHIBAEM, HAIIPUMED, IPEAMETY Kau€CTBO, KOTOPOI'O OH B JE€HCTBUTEIBLHOCTH HE
MMEET, CTABUM JIMLO B MOJIOKEHUE, KOTOPOrO OH HE 3aHUMAET B JECHCTBUTEIBLHOCTH,
pacIpocTpaHseM Ha HEro MOCHEJACTBHA OJTOTO MONOXKeHHs ». Ilpu  3ToM

aKUEHTUPYETCs BHUMaHHE HAa TakoW (yHKIUU (GUKIUNA Kak paclpoCTpaHEHHE

! DHIMKIoNeanuYeckuii coaps / mox pea. @.A. bpokraysa, .A. Edpona. U3a-¢ 3. CI16., 1981.
c. 730.
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IIpaBOBOro pexumMa OJHOI'0 IIPaBOBOI0 ABJIICHUA Ha APYroc C LCJIbIO 3KOHOMHUH

HOPMATHUBHO-TIPABOBOIO0 Marepuayia. IOT0 (QYHKIUS TMO3BOJISIET 3aKOHOJATEIIO
cO311aTh Uil MPABONPUMEHHUTEN MOJEIb MOBEACHUS B TE€X WA WHBIX THUIIUYHBIX
CUTyallUsX, a IPABONPUMEHUTENb YK€ HAIOJHAECT 3Ty MOJENIb KOHKPETHBIM
COAEP/KAHUEM,  OCYIIECTBJISII TE€M  CaMblM  NOJHOPMAaTHBHOE  IPAaBOBOE
pEeryJaupoBaHue, B CTPOTOM COOTBETCTBUM C JEHCTBYIOIIUM 3aKOHOJATEIBLCTBOM U C
Y4ETOM BCEX 0OCTOSATENBCTB KOHKPETHOM )KM3HEHHON CUTYallld, KOTOPBIE IPOCTO HE
MOTYT OBITh YYTEHBI B 3aKOHE.

BBoauMmble 3aKkoHOAATENEM MIPaBOBbIE (PUKLKU KaK CIIOCOO MOAHOPMATHUBHOIO
IPAaBOBOTO  PETYJIUPOBAHUSA  CIOCOOCTBYIOT  ONTHMM3AIMM  TPaKJAHCKOTO,
apOUTpPaXHOTO, HAJOTOBOTO TIpoOIlecca 3a CYET MPABOTBOPYECKUX JIEHCTBHIA
IIpaBONPUMEHUTENA. biaromaps UM ykKa3zaHHbBIE IPOLIECCYyaJIbHBIE IIPOU3BOJACTBA HE
IIPEPBIBAIOTCS M3-32 HEBO3MOXKHOCTH, HAIPUMEp, BPYUYUTh MOBECTKY YYaCTHUKY
npouecca Wik TpeOOBaHHE HAJIOTOIUIATENbIIUKY, 8, HA000POT, KOHKPETU3UPYIOTCS U
IIOCJIEI0BATEIBHO PA3BUBAIOTCA U3 OJHOM CTalMU B APYTryIo 1100 3aBepuatorcs. Tem
caMbIM MPAaBONPUMEHHUTENIO MPEIOCTABIAECTCS BO3MOKHOCTD HAIJIEXKAIUM 00pa3oMm,
0e3 BpEMEHHBIX 3aTpaT OINOCPENOBaTh MpoLecCyalbHble OTHOIIEHUsA. IIpu sToM
IIPABOIIPUMEHUTEND HE TOJIBKO NMPUMEHSET HOPMY, HO M BHOCUT KOPPEKTHBBI B €€
CoJlepKaHue.

[Taparpad Tpetuit «lIlpagosvie npezymnyuu Kax cpeocmeo nOOHOPMAMUBHO2O
npagoeo2o  pecyiupoanus» PACKPHIBACT IOPUAUYECKYIO TPUPOAY IPABOBBIX
npesymnuui. Onpenenss NOHATUE TAHHON IOPUINYECKON KOHCTPYKIIMH JUCCEPTaHT
pazaenser no3unuio B.K. baGaea, Ha3pIBas mpe3yMIILIUIO «3aKPEIJICHHBIM B HOpMax
npaBa MPEANOJIOKEHHEM O HAJIWYUH WIH OTCYTCTBHHM IOPUAMYECKHX (PAKTOB,
OCHOBaHHOM Ha  CBA3U MEXIY HUMU u ($akraMy HaJIWYHBIMU U
TOATBEPIKACHHOE IIPE/IIECTBYIOIINM OIBITOMY .

CBoe BHMMaHME aBTOpP COCPENOTAUYMBAET HA TaKOM (PyHKLIMHU MPe3yMILUU KakK
peryiupoBaHue  OOIIECTBEHHBIX  OTHOUIEHWM,  IIOCKOJIBKY  IIPEAINOoaraeTcs

HeoOXoauMocTh  (00s13aHHOCTH) TpHU3HAHUS 0€3 CIeNUaIbHBIX JOKAa3aTeIbCTB

! baGaes B.K. [Ipe3ymmuuu B coBeTckoM mpase. Iopskuii. 1974.c. 14.
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3aKpPCIVICHHOI'O B HEU IMPCAIIOJIOKEHUA YCTAHOBJICHHBIM, €Cim HEC 6y,Z[CT

JI0Ka3aHO IPOTHBOIIOJIOKHOE MpPEAIoiokeHuto. J[aHHas 00sf3aHHOCTb BO3JIAraeTcs
Ha COOTBETCTBYIOIIMM IIPABOIIPUMEHUTENBHBIM OpraH, KOTOPBIM B  Clly4ae
ONPOBEPKEHUSA NMPE3YMIIIUKU OCYIIECTBIAECT OJHOPMATUBHOE YPETYJIMPOBAHUE TEX
WJIM MHBIX COLMAJIBHBIX CBA3€H M IPOLECCOB. B urore, npe3ymnuuuy, BeICTYIAsT KAaK
BCIIOMOT'aTEJIbHBIE HOPMBI, MHTEIPUPYIOTCS B HOPMATHBHO-IIPABOBOM MACCHUB MU
BMECTE C JPYrUMU HOPMaMH OO0pasyloT €AMHBIA pEryyiarop OOIIECTBEHHbIX
oTHOWIEHUH. [Ipy 3TOM OpHMEHTHPOM IUIA 3aKOHOJATEISA, LENBI0 KOTOPOIO SIBIIAETCS
ONpeZe/ieHue CBOMMHU  IpeanucaHusiMu  HauOosiee  A(PQPEKTUBHBIX  IyTeH
YPETYIMPOBaHUS, CITY)KUT BBICOKAs BEPOSTHOCTHh CYIIECTBOBAHUS (MM OTCYTCTBUS)
TOTO WJIU UHOTO (haKTa, 4TO MOATBEPKIACTCS COI[UATIBHBIM OMBITOM.

ABTOpOM 0c000 BBIICIIIFOTCS IIPE3yMIILNH, BbIpa0OTaHHBIE
KonctutynmonssiM CyZioM B MPOLIECCE TOJIKOBAHUS HOPM ITpaBa M 3aKpEIJIEHHBIE B
ero pemieHusXx (MPe3yMIIHI0 KOHCTHUTYIMOHHOCTH IIOJIOKEHU I
(enepanbHOro 3aKOHOIATENBCTBA; MIPE3YMITLNIO JOOPOCOBECTHOCTH 3aKOHOAATENS U
€ero  MPUBEPKEHHOCTH  OOUIMM  MPaBOBBIM  NPUHLHUIAM;  IPE3YMIILHUIO
NOOPOCOBECTHOCTH U PA3yMHOCTH  JIEUCTBUH  KOHCTUTYLIMOHHBIX  OpPTraHOB;
npe3yMIIus T0OPOCOBECTHOCTH  HAIOTOIUIATENBIINKA). YKa3aHHBIC MPE3yMIIIUH
IOpPEJICTaBISIIOT OCOOBII MHTEpeC B CWIY TOro, 4TO, IPEOJI0JIeBas IPaBOBYIO
HEONPEIEICHHOCTh  COAECP)KaHWsA TOM WIM HMHOW HOPMBI IIPU  IIOMOLIU
KOHCTUTYLIMOHHOTO  TONKOBaHus,  ¢akrtuyecku  Koucturymuonnsiii  Cyn
(opMyIIMpyeT CBOEro poja MPaBOBbIE HOPMBI, MPU MOMOIIM KOTOPBIX pa3peuiact
KOHKpETHOE en0. TakuM 00pa3oM, OH HCIOIb3YET BOZMOKHOCTh, MPEAOCTABICHHYIO
€My Kak IIPaBONPUMEHUTENI0 NPABOTBOPYECKMM OPraHOM M CHayajga CoO34aeT
IPE3yMILMIO, a IIOTOM C IIOMOIIBK YKa3aHHOTO CpEACTBA IOJHOPMATHBHOIO
IIPAaBOBOTO  PEryJHpOBaHMS  OCYLIECTBISAECT  IPAaBOBYIO  PEMVIAMEHTALUIO
OOLIECTBEHHBIX  OTHOILIEHUH, OCTaBJICHHBIX 3aKOHOJATeNeM 0e3  JOJIKHOIO
BHHUMAaHMS.

[Taparpa¢ uetBepThiil «/Iperoduyuanvhvie pakxmol u oyenounvie NOHAMUSL KAK
Cnocobbl  «NOOHOPMAMUBHO20» NPABOBO2O Pe2yIUPOBAHUA» TIOCBALLEH aHAIU3Y

PEryJIITUBHOI'O 3Ha4YCHMUA TaKHuX OPUINICCKUX KOHCTPYKL[I/Iﬁ, KakK
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NPEIOANIKAIbHBIA (akT M OICHOYHOE moHsTHe. [loj mperoauiualbHbIMu (0T

JaTUHCKOTO «praejudicium» - mpenpemierane) GpakTaMu MOHUMAIOT (aKThl, KOTOPHIE
y’K€ yCTaHOBIICHBI CyAcOHBIM aKTOM HIIM IPUTOBOPOM CyJa 1O APYromy JAeily U He
HOJUIeXKAT MOBTOPHOMY JOKa3bIBaHHMIO. BBens B NpaBOBYIO MaTepUI0 yKa3aHHYIO
KaTerOpuIo, 3aKOHOJATENIb TEM CaMbIM  yCTAaHOBHJ €mle OJIWH  CII0CO0
MOJJHOPMATHUBHOTO MPABOBOTO PErYJIMPOBAaHUS OOIIECTBEHHBIX OTHOIIEHUH, TaK KaK,
CTaJIKMBAsICh B TIPOLIECCE CBOCH JMEATENIbHOCTU C MPEIOAMLUAIBHBIMUA (aKTaMu
NPaBONPUMEHHUTENh  3HAaeT 00  OTCYTCTBHM  HEOOXOIUMOCTH  IIOBTOPHOTO
JIOKa3bIBaHUS, TO €CTh KOHKPETHasl XU3HEHHAs CHUTYyallus, KOTopas JOJDKHA ObITh
ypEeryJIMpoBaHa CyJIOM, YK€ HMMEET OIPENEICHHYI TOJHOPMATUBHYIO MPAaBOBYIO
pernmamenTanuo. OCHOBHAS MHUIMATHBA TPU CO3JAHWH MPEIOTUINAIBHBIX (HaKTOB
OTBOJIMUTCSI MPAaBONpPUMEHHUTENIO. Beab 3akoHOAATeN b CO3[AeT JIMIIb OAHY OOIIYIO
HOPMY, a IPaBONPUMEHHUTENb YKe BbIpabaThIBaCT MPABOMOIOKECHUS IPUMEHUTEIEHO
K pa3HbIM cepam oOmiecTBeHHOM ku3HU. CleayeT OTMETUTh, YTO  OECCIOPHOCTH
NPEIOIUIMATIBHBIX (PAKTOB SBISETCS YCIOBHON. JTa YCIOBHOCTh MPOSBIISIETCS B TOM,
YTO T€ WIM WHBIE OOCTOSATENHCTBA MOTYT OBITh MPH3HAHBI CYIOM OECCHOPHBIMU
TOT'ZIa, KOTJIa B IPYTrOM MPOIIECCE YUACTBYIOT T€ JK€ 3aMHTEpecoBaHHbIe Juna (4. 2 CT.
55 I'TIK P®). MimeHHO /i1 HUX KOHKPETHOE IMPABOOTHOIICHHUE YXE IOJBEPTHYTO
OTIpeNIeJICHHOMY CYOCHIMapHOMY TIPaBOBOMY OIIOCPEJOBAHUIO CO  CTOPOHBI
IPaBONPUMEHHUTES.

JluccepTaHT TakKe OCTaHABIMBAET CBOC BHMMAHWE Ha OLEHOYHOM ITOHSITHH.
OH aHanU3UpyeT pa3IuvHble MHEHUSI OTHOCUTEIHHO MOHATHS JaHHOW IOPUIMYECKON
KOHCTPYKIIMU U TPUXOAMUT K BBIBOIY O TOM, YTO COJIEPIKAHWE OIICHOYHBIX TOHSTHIA
MOYKHO YCTaHOBUTH JIMIIb B TMPOILECCe MPUMEHEHUS HOPM, B KOTOPBIE OHH
BKJIIOYEHBI, C YIETOM CJIOKHUBIICHCS CUTYalluu M BCEX 0OCTOSITENLCTB JIea.

Wrak, oleHOYHbIE TepMUHBI (HAallpUMEp, «CYIIECTBEHHBINH Bpem», «cobas
KECTOKOCTBY», «KPYIHBIH pazMep», «0co00 KPYMHBIH pa3Mep» W Jp.) B 3aKOHE HE
Pa3bIACHAIOTCA M HE HMHTEPIPETUPYIOTCS. BHeapeHune 3akoHOAATENEeM YKa3aHHBIX
MOHSTUI B CHCTEMY IpaBa HEOOXOAUMO B CBSI3M C TE€M, YTO UMEHHO OHH TTO3BOJISIFOT
y4ecTb KOHKPETHbIE OOCTOATENbCTBA pPAacCMATPUBAEMOIo Jiela U BBIOpaTh

INPUMCHUTCIIBHO K 3THUM 00CTOSATEILCTBAM OJIHO M3 IICPCHHUCIICHHBIX B 3aKOHC HJIN
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BBITCKArOIIMUX n3 CMBICJIa 3aK0OHa pCIIICHI’IfI . B ATOU CUTyanmuu

IPaBONPUMEHHUTENh HE TMPOCTO MPUMEHSET HOpPMY, OH TMpHOOIIaeTcs K €€
KOHCTPYHPOBAHUIO, K CO3JaHUIO OPUAMYECKON OCHOBBI KOHKPETHOTO PELICHHUS.
Benp pacruibIB4aTOCTh COJAEP)KaHUS OLIEHOYHOI'O IOHSATUS HE JAaeT €IUHCTBEHHO
JOMyCTUMOTO  OTBETa, BCErJa  MPEJOCTaBIs€T  BO3MOXHOCTb  Pa3IMYHOM
UHTEPIPETALUA HOPMBI C YYETOM KOHKPETHBIX OOCTOSITENBCTB, B 3HAUMTEIBHOU
CTENEHU OPUEHTUPYS Ha IPABOCO3HAHUE U NTPOPECCHOHANN3M NpaBoNpUMeHuTens. B
pe3ynpTaTe  MpaBOTBOpPUYECKAsl  JACSITENBHOCTh  OCYIIECTBISIETCS HE  TOJBKO
3aKOHOAATENEM, HO U MPAaBOIPUMEHUTEIEM. POJb IIEPBOIO COCTOUT BO BBEJCHUU B
IPABOBYIO MaTE€pUI0O HAa HOPMATUBHOM YpPOBHE CaMOr0 OIIEHOYHOI'O TOHATHUS, €ro
MOJIEJIH, @ BTOPOTO - B HAIIOJHEHUH 3TOM MOJAENN MHAUBHIYAIbHBIM COACpPKAHHEM,
ucxoAs u3 oOCTOATENbCTB Jena. MTorom Takoro «rangema» CTaHOBHUTCSA
JIOTIOJIHUTEIbHAS. TMOAHOPMATHBHAsI MpaBOBasl perjiaMeHTalsl OOIIEeCTBEHHOTO
OTHOILIEHUS.

B nsarom naparpade «Ananocus zaxkona u aumano2usi npaea Kax cpeocmed
NOOHOPMAMUBHO20 NPABOBO20 PE2YIUPOBAHUA» TTOTUEPKUBALTCS 0c00asi 3HAYUMMOCTb
paccMaTpuBaEeMbIX CPEJICTB IPABOBOIO ONOCPEOBAHMSI OOILIECTBEHHBIX OTHOILIEHUH.

Paccyxxnass 00 OOBEKTHUBHBIX M CYOBEKTHBHBIX NPUYMHAX CYIIECTBOBAHUS
po0OesioB B POCCUICKOM MpaBe, AUCCEPTAHT MPUXOAUT K MBICIH O HEBO3MOKHOCTH
UX UCKOPEHEHUS B MOJIHOM o0beMe. ['ocynapcTBy Mo CUIly JHIIb TOJIBKO CBECTH UX
K MUHUMYMY ¥ CO3/1aTh HHCTUTYThI, TIO3BOJISIOIIUE MPABONPUMEHUTEIHHBIM OpraHaM
ONEpaTUBHO pas3peliaTh IOPUAMYECKHE CIOPBI B YCIOBUSAX OTCYTCTBHSI IPAaBOBOU
HOPMBI, PEryJupyoled KOHKPETHOe OOIIECTBEHHOE OTHOIICHHE.

YcTpanuTe mpoOen MOXKET TOJbKO COOTBETCTBYIOUIMM IMPaBOTBOPYECKHIA
OpraH IyTeM NpPUHATUS HEOOXOIMMOM HOpMBI. B TO e BpeMs IIMTEIbHOCTH
yKa3aHHOW MpOIEenypbl HE OCBOOOXTAeT NpaBONpPUMEHHTENsI (B YAaCTHOCTH, CYII,
ApYrod yIpaBIEHYECKUI OpraH) OT OOSI3aHHOCTH Pa3peIlUuTh CIIOPHYIO CHTYAaIHIo,
CChLIAsICh HA OTCYTCTBUE 3aKkOHa. B CBA3M ¢ 3TUM [pPaBONPUMEHUTEIO
IPEJOCTaBIAETCS BO3MOXHOCTh MpeogoseTb Mpodes, Korga B IIpolecce
PaccMOTPEHMSI KOHKPETHBIX €1 ¢ TOMOLIbI0 aHAJIOIMHM Ha OCHOBE UMEIOIUXCSI HOPM

W IIPABOBLIX ITPHUHIUAIIOB Bblpa6aTbIBaeTC$I IMPpaBOIIOJIOKCHHC.
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AHaJIOTMsl 3aKOHAa HCIIOJB3YCTCsA B TCX ClIy4dadaX, KOorga OTCYyTCTBYCT HOpMa

mpaBa, OMOCpEeAyIolasi JaHHOE OTHOUIEHHE, HO CYIIECTBYET Takas, KOTOopas
perJaMeHTUpyeT CXOAHOE OTHoIleHue. B sTom ciydae o00s13aTeNbHBIM 3TaroM
dbopMHpOBaHUST KOHKPETHOTO MPABOOTHOIIEHUS SIBJISIETCS BHIOOP MPABOBOW HOPMBI,
KOTOpasi MOKET BBICTYIHUTh B KAYECTBE MPABOBOTO OCHOBAHUS JJISl pa3pelleHus ena,
IOPUIUYECKOTO CIIOpa MO CYIIECTBY.

Cnenyer MMeTh B BUAY, YTO YKa3aHHOE MPEOAOJEHUE IPABOBOTO BaKyyma
pean3yeTcsi IyTeM MCIOJIb30BaHUs CIIEIUAIBHBIX METO/I0B, CYTh KOTOPBIX CBOAUTCS
K TOMY, 4TO MPaBONPUMEHUTENbHBIA OpPraH, Mpeoa0JeBaoIIUiA Mpodes B Mpase, He
CO3MaeT OTCYTCTBYyIOUIeH HOpMbI mpaBa. OnHAakKO B pe3yJbTaTe MPOUCXOIUT
JIOTIONIHUTENbHOE ~ CyOCHAMAapHOE  MPaBOBOE  YPEryJIUPOBAaHUE  KOHKPETHOM
KU3HEHHOW CUTYalluH, paHee He ONOCPEIOBAHHON HOpMaMu 3aKOHOB. B To ke Bpems
pe3ynpTaThl MPEONOJICHHA MpoOeoB TOOYKIAIOT 3aKOHOAATeNs MPUHUMATD
HE0OXO0MMbIe HOPMBI NPaBa, TO €CTh BBHICTYMAIOT B KAYECTBE TOTOBBIX (OpMyII, HA
KOTOpbIE€ BIIOCJIEACTBUM ONHUPAETCA 3aKOHOAATENbHbIM akT. OtTMeuas, 4YTO
NPUMEHEHHE aHAJIOTUU HEe JOJDKHO JOIMYCKaTh HApyIIEHNWE MPUHIIUIIOB 3aKOHHOCTH U
CIPaBeUIMBOCTH, AMCCEPTAHT O0O0OINAET YCIOBUS W TPaHUIBI JOMYCTUMOCTH €€
UCIIOJIb30BaHUS.

OTaenbHO aBTOP OCTAHABIMBAETCS Ha BOIPOCE O NMPUMEHEHUM AaHAJIOTUU B
nyOJMUYHBIX OTpACsAX MpaBa M YKa3bIBa€T, YTO 3/1€Ch JAHHBIA BOIMPOC OCTAETCS
OTKPBITBIM, 33 UCKITIOYEHHEM YTOJIOBHOTO 3aKOHA, KOTOPBIN HAJIOXKUI MPSIMOM 3arper
B OTHOIICHHUH TpUMEHeHHs aHanoruu. Ha npumepe otaenbHbIXx HOpM (cTathu 47, 53,
474 VIIK P®) aBrop UpUXOAWT K BBIBOAY O JOMYCTHMOCTH IPHUMEHEHHS B
HEKOTOPBIX CIydasx aHaJloTUM  JaXe B TaKUX OTpacisiX, Kak YrOJOBHO-
npolieccyaibHOE€ MpPaBO, AIMUHUCTPATUBHOE IIpaBO, OTMEYash MpPU OTOM, UTO
aHaJIOTUA HE MOXET KacaThCsl BOMNPOCOB MEpPEYHs HaKa3aHWW W TMOpsIKa HX
PUMEHEHUS.

Korpa nmpaBonmpumeHuTeNb HE HAXOAUT B IpPaBe HOPMBI, PEryIUpyrouiei
CXOJHBIE OTHOIIICHUS, PEIIEHHUE MO JAeNTy BBIHOCUTCS Ha OCHOBAaHUHU aHAJIOTHH NpPaBa

- PYKOBOACTBYACHh OCHOBHBIMHA HadajlaMH, IPUHIHIIAMH 3aKOHOJAaTCIIbCTBA.
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HpI/IHHI/IHBI IIpaBa — 9TO KaTCTropus BBICIIICH CTEICHU O606H_ICHHOCTI/I, OHa

npeeabHO abCTpaKkTHA, TaK KaK OObEeIUHSAET B ceOe OCHOBHBIC UACH, OTPaXaloIIHe
3aKOHOMEPHOCTH W CBSI3M Pa3BUTHS OOIIECTBEHHBIX OTHOIICHUH, HOPMATHBHO
3aKperyICHHbIC B TIpaBe W HAMpaBISIONIUE MPABOBOE perynupoBanue. BooOrie s
BCEX TPABOBBIX TMPHUHIIMIIOB XapakTePHO TO, YTO OHU OKa3bIBAIOT IMPSMOE
BO3JICHICTBHE Ha OOIIECTBEHHbIE OTHOIICHHUS, BXOJANIME B COCTaB TpEIMETa
IIPABOBOTO PETYIUPOBaHUs. X TOCTOMHCTBO MPOSBIISETCS B TOM, YTO OHU B TIPOCTOM
U JIOCTYymHOU (hOopMe BBIpAXKAIOT HaA3pEBIIUE TPEeOOBAHUS, CIIY)KAT WUHCTPYMEHTOM
OIICHKH JICHCTBYIOIIETO MpaBa, €ro UCIPABICHUS U JOMOTHEHUSI.

Cnenyer OTMETHTh, 4YTO TPUHIMUIBI TpaBa SIBISIOTCS OTHOCHUTEIHHO
CaMOCTOSITEIIbHBIM ~ CPEJICTBOM  MOJHOPMATUBHOTO TIPABOBOTO  PETYIMPOBAHMSI.
3aMeHsisl HeOCTAIONTYI0 HOPMY, OHH TIPHOOPETAIOT CAMOCTOATEIHHOE PErYJISITHBHOE
3HaueHue. AHaJorus TpaBa, MO CyTH, MPEACTaBISIET CO0OM  CPEeACTBO
MIOTHOPMATUBHOTO TIPABOBOTO PETYIMPOBAHUS, TaK KaK, UCIIONIB3Ys OOIINI MPUHIIHIT
npaBa JJis YpeTyJIUpOBaHMsI KOHKPETHON KU3HEHHON CUTYallud, MPaBOTIPUMEHHUTENb
HAIOJIHSET €ro KOHKPETHBIM COJIEp’KaHWeM, CHENU(UIHBIM WMEHHO IS JaHHOTO
nena. B pesynbpTare mpUHIUI BBIpaXKaeTCsl B OMPEICICHHON CYOBEKTHUBHOM (opme,
TO €CThb BbIpabaTeiBaeTCs TMpaBomosiokeHue. [lpm 3TOM ero comepkaHue B
3HAYUTENIBHON CTENeHW TPEIONpEAeIEHO 3aKOHOJATeNeM, TaK KaK IIpPaBOBBIC
NPUHIUIIEL  cPOPMYTMPOBAaHBEI Ha OCHOBE HamOOJee BAKHBIX 3aKOHOMEPHOCTEH
pa3BUTHS COIIMYyMA.

[Taparpad mecroii «Ocobennocmu u gopmvl yyacmusi cyO0eOHbIX OpeaHos8 8
HOOHOPMAMUBHOM NPABOBOM De2YIUPOBAHUU>» CONEPKUT B cede BecbMa OOIIMPHOE
WCCJIeIOBaHNE CYACOHON NesTEeILHOCTH, HAMPABIEHHON Ha YCTpaHEHUE MPOOEIOB U
npeoaoeHue 1e()eKTHOCTH JIEHCTBYIOIIETO MpaBa.

[lepBriii moxpa3aen JaHHOTO maparpada MmocBsAuleH npodaemMe PUIUIECKOro
npelneaeHTa B pOCCUiCKON mpaBoBoi cucteme. OOOCHOBBIBas CBOIO TO3HIIMIO O
HEOOXOMMOCTH O(GUIIMATBHOTO TMPU3HAHUS TPEIEACHTa B KauyeCTBE BTOPUYHOTO
WCTOYHHKA TIPaBa, TUCCEPTAHT YTBEPIKAAET, UTO MPUHITUIT Pa3AeICHUS BIACTEH XOTS
U TpeArnoiaraeT dYeTKOoe pa3rpaHUYeHHE T[OJHOMOYMK, HO HE JIAIIAeT

HOPMOTBOPYCCKHX BO3MOKHOCTEH BCEX TpEX BETBEH BJIaCTH, B TOM YHCJIC U CY/bI.
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HpOCTO OpraHbl  PA3JIMYHBIX BETBEH BJIACTH OCYHICCTBIIAIOT

HOPMOTBOPYECKYIO AESITENbHOCTh B IMpeAesiaX CBOMX crnenuduueckux (QpyHKUUN u
MOJTHOMOYHI U B 0COOOM TMOPSIIKE.

[IpaBOTBOPUECTBO HE ABJISIETCS CAMOIIENbIO JEATEILHOCTH CYJ€OHOM CUCTEMBI.
OcHOBHas €€ LEeIb — OCYIIECTBIEHUE MPABOCYIUSI U UIMEHHO B XOJI€ €€ peaau3anus
BO3HMKAET HEOOXOJAMMOCTb  CO3/IaHUS  JIONOJIHUTEIBHBIX, BCIIOMOIaTeNIbHbIX
IIPABOIIOJIOKEHUM, KOTOPBIE MO3BOJISIIOT CYJly Pa3pellnTh KOHKPETHBIA MNPAaBOBOM
CIOp B YCIIOBUSIX MPOTHBOPEUYMBOCTH, HESICHOCTH, MPOOETBHOCTHU JEHCTBYIOIETO
3aKOHOJIaTeNhCTBA. BhipabaThiBasi B X0/€ TaKOM JE€ATEIbHOCTH IMPABOBYIO HOPMY,
Cyl ToI4ac CHpaBisieTCsl ¢ HOPMOTBOpPYECKOW (PyHKIMEW Tropa3fo Jydile, 4em
3aKOHOAATENb, BEb OH BUAUT )KU3HEHHYIO CUTYaLMIO U3HYTPH, NETAIBHO U3Yy4acT €€
U B pe3yJibTaTeé MOTHUBUPOBAHHO CO37aeT d(PPEKTUBHOE U CIPABEMJIUBOE MPABOBOE
IIOJIOKEHHUE.

Jlanee cinenyeTr moapasnes, MOCBSIICHHBINM MOJHOPMATUBHOW JNESTEIbHOCTH
Koncrurynmonnoro Cyna P®, koTopblii 3aHMMaeT 0cO00€ MOJIOKEHUE B CHCTEME
rOCYJJapCTBEHHBIX OpPTraHOB M BBINOJHAECT HWCKIOYUTEIBHO OTBEACHHBIE €MY
(GYHKUIHH, COCTOAIIME B TOJKOBAHUM JIEUCTBYIOLIETO 3aKOHOIATEIbCTBA HA MIPEIMET
ero coorBercTBus KoncTuTynmuu Poccru. ABTOp NPUBOAUT Pa3IuyHbIe TOUKU 3PEHUS
YYEHBIX-TIPABOBEAOB OTHOCUTEJIBHO MPUPOJBI aKTOB, IPUHUMAEMBIX JaHHBIM
opranHoM. Mx paccMarpuBaroT U Kak NpeLeeHT, U KaK HOPMAaTUBHO-TIPABOBOM aKT, U
KaK MPEIOJHULNI0. AHAIA3 MEPEYUCICHHBIX NO3UIUI MO3BOJIAET CAENATh BBIBOJ, YTO
Koucrurymmonnsii Cyn 0051iajaeT Kak MpaBONPUMEHUTENbHBIMU TMOJHOMOYMSIMH,
TaK W  IOJHOMOYMSIMHM HOPMOKOHTPOJSI M B  OINPENEICHHOW  CTENEHU
npaBoTBopuecTBa. Pemenus Konctutynmmonnoro Cyma coaepkxaT B cebe
o011eo0s3aTeIbHble  HOPMBl M PAacCUMTaHbl Ha HEOAHOKPATHOE MPUMEHEHHE
HeomnpeaeaeHHbIM KpyroM Jwmi. CrienoBaTenbHO, 3TO HE  TOJBKO  AKTHI
MIPABOIIPUMEHEHUS, HO U aKThl IPABOTBOPUYECTBA, UMEIOIIUE PELEAECHTHOE 3HAUCHUE
Y HalpaplieHHblE Ha IMOJAHOPMATHMBHOE IPABOBOE PEryJIMpOBaHHE OOIIECTBEHHbIX
OTHOUICHHM.

B cnenytomem noapasaene naparpada uccienyoTcs opuanieckas npupoaa u

pons aktoB BepxoBuoro Cyma P® u Breicuiero ApOutpaxnoro Cyma PO B
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IMOJHOPMATUBHOM IIPpaBOBOM PpPETYJIUPOBAHNM. YcraHoBiIeHHE

ykazaHHbIMH CyaamMu HE3aKOHHOCTH HOPMAaTUBHOT'O ITPABOBOT'O aKTa WJIA OTAEIBbHBIX
€ro IMOJIOKEHUM MPEKpallaeT WX AaJbHEWIIEe NEUCTBUE, YTO C OYEBUIHOCTHIO
CBHUJIETEJILCTBYET O HAIMYHMH MTPABOTBOPYECKOW COCTABIISIOLIEH MPU OCYILECTBICHUN
JaHHBIMU OpraHaMM (PYHKIMH TPaBOCYAMs] TMPU OCIAPUBAHUU HOPMATHBHOTO
IPaBOBOTO akTa. A 3TO B CBOIO OYEPE/b BJIEUET OCYHIECTBIEHUE CYIOM (DYHKIIHMH
cyOCHJIMapHOTO TOJHOPMATUBHOTO MPABOBOTO PETYJIMPOBAHMS OOLIECTBEHHBIX
oTHOmIeHUM.  JlaHHag  mpouexypa  MMEET  NO3WTMBHOE  BIMSHHE  Ha
COBEpUICHCTBOBAHME MPABONPUMEHUTEIBLHOIO TMpoLEecca MYyTeM YCTPAHEHUS U3
JNEUCTBYIOIIMX IIPABOBBIX HHCTPYMEHTOB - HOPM IIpaBa IOPOYHBIX IPABOBBIX
CPEICTB - TeX MyOJMYHO MPAaBOBBIX HOPM, KOTOpPhIE HE COOTBETCTBYIOT 3aKOHY HIIU
HOPMAaTUBHOMY IIPaBOBOMY aKTy, HUMewIleMy OOJbIIyI0 IOPUIUYECKYIO
CHUITY.

Uto KacaeTcsa MpaBOTOJIKOBATEIbHOU AearenbHocT BepxoBHoro Cyna P® u
Briciiero Apoutpaknoro Cyga P®, To ee 3HaueHUE IS HOPUAUYECKON MPAKTHKU
TPYIHO IIEpEOLEeHUTh. He cekper, 4ro Ipu peanu3anuud HOPMAaTHMBHO-IIPABOBBIX
aKTOB IMPaBONPUMEHUTENb OYEHb YaCTO CTAJKHUBAETCS C MPOOJIEMON COOTBETCTBUSA
ero aOCTPaKTHOM, CIIOBECHO-JIOTHYECKOH (OpMBI U cofepaHUs KOHKPETHOU
KU3HEHHOU cuTyaruu. B momo6Hbix ciyvasx IlocranoBnenust [1neHyMoB BbICIIUX
Cyl1eOHBIX MHCTaHIMI UIPAIOT BECbMa BAXKHYIO POJIb, TAK KAK OHM SIBIISIIOTCSI aKTaAMU
TOJIKOBAHHUS MPABOBBIX HOPM M MOMOTAIOT BBIPAOOTaTh CBOCOOpA3HbIC MpeueleHThbI
TOJKOBAaHUS. B oTiiMunMe OT mpaBOBOTO NPELEAEHTA, CO3AAHHOIO B PE3YJIbTaTE
OTCYTCTBHSI TIPaBOBOTO NPEANUCAHMs, MPEHEACHT TOJKOBAaHUS BbIPaOATHIBACTCA
OTHOCHUTENBHO YK€ CYLIECTBYIOIIETO, HO HEAOCTATOYHO TOYHOIO WJIM HESICHOTO
npaBoBoro mnpeanucanus. I[Ipu 53TOM MpaBOBblE HOPMBI TOJKYIOTCS IIyTEM
COIIOCTABJICHUsI UX APYT C APYroM, IIyTE€M YSCHEHHs CMBICIA COAEPKAINUXCA B HUX
MOHATHM, a TAK)KE UCTUHHOW BOJIM 3aKOHOJATENSI HA MOMEHT IPUHATHS HOPMBI B
COOTBETCTBUM CO CIIOKUBILICKUCS TMOJUTUYECKOW, COLMANbHOM, SKOHOMHYECKOMN
cuTyauuen. Pe3ynbTaToM TOJNKOBAaHMS CTAaHOBUTCS CKOHCTPYMPOBAHHBIM CMBICI
HOPMBI B CBSI3U C IAHHOM CUTYyalMEN U B JYUIIEM CIIy4ae JOCTUTHYTas OU€BUIHOCTh

ee cooTBeTcTBUs Ka3ycy. CozmaBaeMblii TakKMM 00pa3oM MpPELEIEHT TOJIKOBAHMS,
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6CBYCJ'IOBHO, O6J'Ia,Z[a€T IMPaBOTBOPYCCKHUM 3HAUCHHUEM W  BBIIIOJHACT (I)YHKHI/II-O

MOJTHOPMATUBHOTO TPABOBOTO PETYIHPOBAHUS, TOCKOJIbKY MPaBONPUMEHHUTENb
KOHKPETU3UPYET M HAMOJHSACT YETKUM COJACPKAHWEM pPACIUTBIBUATYIO TI0 CMBICITY
NpaBoOBYI0 HOpMy. M3n0keHHOE MO3BOJIAET AMCCEPTAHTy MPUBECTU ClEAYIOIIee
MOHATHE MpeleJeHTa TOJKOBAHUA. 0UIIHAIBLHO ONMYOJUKOBAHHOE TOJKOBAHUE
HOPMBbI TpaBa, HANpPaBJIeHHOE HAa ee KOHKPeTH3alUMI0, OTpaKaloliee
AeHCTBUTEJbHYI0 BOJIIO 3aKOHOAATES M crelu(pUKY BHOBb CKJIAAbIBAIOIINXCS
THINMYHBIX CUTYalMii, KOTOPOE UCMOJIb3YeTCHA HA MPAKTHKeE B KayecTBe o0pa3ia
U BHOCUT 3JIeMEHT HOBH3HbI B IPAaBOBOE peryJupoBaHue O00IIeCTBEHHbIX
OTHOILICHUIA.

[Taparpad cempmoii «lIpedenvt cydelickoeo ycmMompenus npu OCyujecmeaieHuu
HOOHOPMAMUBHO20 NPABOBO20 pPe2yIUpO8aHuUs» TOCBIIIEH CEpPbe3HON mpodieme,
BO3HUKAIOWIEH TP OCYIIECTBICHHH CyJAaMd MNOJHOPMATHUBHOIO IPABOBOTO
peryaupoBaHusl — MpelesaaM CyIEHCKOro yCMOTPEHUS. [lo yTBepxkaeHHIO
JUCCEpPTaHTa YCMOTpEHUECKasi JAESTeNbHOCTh Cy/Ja HHUCKOJIBKO HE MPOTHUBOPEYUT
MPUHITUITY 3aKOHHOCTH, TaK KaK OHA, MO CYTH, SBJISAETCS HEOOXOIUMBIM DJIEMEHTOM
NPUMEHEHUsT HOPM a0CTPaKTHOIO 3aKOHAa K KOHKPETHOM »KMU3HEHHOW CHUTYallUH.
Hukorna tTunmraHoe mpaBWiio HE CMOXKET OTPA3UTh BCETO MHOTOOOpa3wsi TUHAMUYHO
U3MEHSIOIIEHCs TOBCETHEBHOM JKM3HHM, BCEro OOrarcTBa >KM3HEHHBIX CUTYallUi.
Hanuuwe y cyna oOnOpefeNneHHbIX AUCKPEUUMOHHBIX IOJTHOMOYMH  SABISETCS
HEOOXOJMMBIM YCJIOBHEM CIIPABEUIMBOTO TIpaBOCYyaus. be3yclioBHO, cCyneickoe
YCMOTpPEHHE HE MOXKET OBbITh aOCOJIOTHBIM, HWHAu€ ATO Yyxke OyaeT cyaeOHbIM
npou3BosioM. OHO OTPAaHUYEHO HE TOJBKO OOBEKTUBHBIMH H CYOBEKTHUBHBIMH
dbakTopamMu, HO W TPABOBBIMU TPHUHIIMIAMHU, WHBIMH COLMAIHLHBIMH HOPMAaMH;
CoJIepKaHUEM MaTepPUAIbHBIX U MPOLECCYATbHBIX HOPM, JOMYCKAIOIMIUX PA3IUUYHYIO
CTENEHb YCMOTPEHHSI MPABONPUMEHUTENS; AETAIbHON MNPOLEIypOll paccMOTPEHHs
JIeJ1 ¥ TapaHTUPOBAHUEM PABEHCTBA YYACTHUKOB IPOLlECCa B YCTAHOBJICHUH UCTUHBI,
HaJIMYMEM Cy/a MPUCSKHBIX MO OMNpPENEJICHHBIM KaTeropusiM Jelia, MO3BOJISIONIee
MIPUBJICYh OOIIECTBEHHOCTh K IMPOIIECCY OCYIIECTBICHHUS MPABOCYAMS; CHUCTEMOU

00>KaJIOBaHMS 3aMHTCPCCOBAHHBIMM JIMIIAMHU HOPUIWYCCKH 3HAYMUMBIX ,Z[CﬁCTBI’Iﬁ
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CyabHu )41 COACPIKaHNA Cy,Z[C6HI>IX pCHICHI’Iﬁ, a TaK)KC IPHUHCCCHHUA Ha HHUX

IIPOTECTOB IIPOKYPATYPOH.

B maparpade BocbMoM «/Ipagononosicenus kaxk pe3yivmam noOHOPMAMUBHO2O
npagogo2o  pe2yiupoeanus’»  ONPEHEHSETCd  IOHATHE MNPABOMOJIOXKEHUS -
BbIpa0daTbiBaeMble KOMIIETEHTHBIM OPraHoM IOJHOPMATHBHbIE BpeMEHHbIE
KOHKPETH3UPYIOIIHEe THIOBbIe PpelIeHHs] MOBTOPSIOIIENCs  KU3HEHHOMH
CUTYaLlMH, HEJ0CTATOYHO yperyJJupoBaHHOMI AEMCTBYIOUIUM
3aKOHOAaTedbCTBOM. lccrienoBanue pabOT POCCHIICKUX YYEHBIX-TIPABOBEOB,
MOCBSIIECHHBIX JAHHOW TE€ME, MO3BOJISIIOT aBTOPY CAENATh BBIBOJ O TOM, YTO BOIIPOC
CYIIIHOCTH IPABOBIIOJIOKEHUH €11€ HE MTOIYYUJ JOCTATOYHOIO OCBEIICHUS B HAYKE.

[IpaBononokeHuss  WUrparT  pojdb  NOAHOPMATHBHOIO  PEryJsTOpa
OOILIECTBEHHBIX OTHOILIEHUN Hapsy C YCTAHOBJIEHHBIMU M CAHKIIMOHWPOBAHHBIMU
rOCyJapcTBOM  TpaBWJIAMH  TIOBEACHUS 1O  O(DUIIMAIBHOTO  TPHUHSITHS
COOTBETCTBYIOIIMX IPABOBBIX HOPM 3akoHoaareneMm. (CozmaBaeéMble B IPOLIECCE
WHIUBUYAIbHOTO  PEryJUpOBaHUs KOHKPETHBIX OOIECTBEHHBIX OTHOUIECHUH,
MPABOIMOJIOKEHUSI «B CHJIY THUIHAYHOCTA IMPABONPUMEHUTENBHON CUTYaIluH,
3HQUUMOCTU CHOPMYJIMPOBAHHBIX B TMPOIECCE TOJKOBAHUS U TMPUMEHEHHUS
OPTaHU30BaHHBIX MPABUJ I MMOCIECAYIOIEH IOPUANYECKON TPAKTUKU U aBTOPUTETA
NPABONPUMEHHTEIPHOIO OpraHa MPHOOPETAIOT 3HaYeHHe mpeueneHTa» . Hepemku
cly4dau, KOrja IpaBomoJioKeHus: nocraHoBieHuil [1lnenyma BepxoBnoro Cyna PO,
Pa3bACHSIONINE T€ WJIM WHBIE BOMPOCHI Cy/eOHON MPAKTUKH, BOCIIOIHSS MPOOEIHI B
JNEWCTBYIOIIEM 3aKOHOJATENIbCTBE, BBICTYMAOT MO CYTH MCTOYHHKAMH IIpaBa,
CIy>KallMMHU OCHOBOW ISl pa3peLICHUs eI CYJaMH.

I'maBa Tperps «Poab mnpaBoCO3HAHMA W NPAaBOBOM [JOKTPUHbI B
COBEPIICHCTBOBAHUM IOAHOPMATHBHOIO TMPABOBOI0 PeryJiuMpoOBaHUs H
cradmam3anuu OO0IIEeCTBEHHON KM3HM» OXBaTbiBaeT CcOOOH UCClEIOBaHHE
PEryJsSTUBHBIX (PYHKIMN TaKWX ClIara€MbIX MPABOBOM CHCTEMBbI, KaK MPAaBOCO3HAHUE

H I1paBOBadA JOKTPHUHA.

! Bornenko H.H.Microunnku u Gopmbl nipasa. Bonrorpaz, 2004.c. 74.
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Onpenensis NMpaBOCO3HAHHE KAaK COBOKYIHOCTH e, B3IJISI/IOB,

NPeACTABJICHUN, YYBCTB, MEPEKUBAHMN, BBLIPAKAIOIIUX OTHOLICHHE JIIOAEH K
NPaBy U NPAaBOBbIM SIBJICHUSAM, aBTOP AKLEHTUPYET CBOE€ BHUMAHHUE HA TOM, YTO
OHO SBJIISIETCS CIOCOOOM pETyJUpPOBAaHUS IOBEACHMS JIIOJEH — YYaCTHHUKOB
OOILIECTBEHHBIX OTHOIICHUH M BBICTYNAET, C OJHOH CTOPOHBI, CBOEOOPa3HBIM
VCTOYHHUKOM IIPaBa, a C JAPYrod — CPEICTBOM IICHXOJIOTMYECKOTO BO3JEHCTBHS Ha
co3HaHue rpaxnaaH. [IpaBoco3HaHHME  CIy’)KUT BHYTPEHHHM  PETYJIATOPOM
IOPUIMYECKM  3HAYMMOTO IIOBEACHHUS, MCTOYHMKOM IIPAaBOBOM  AKTHBHOCTH,
IPETBOPEHUSI IOPUIMYECKUX HOPM B (PAKTUUECKOM JEATEIBHOCTH CYOBEKTOB.
AKKyMyJIMpysl 3HaHUsL O IIpaB€ B CO3HAHMM 4YEJIOBEKAa, IPABOCO3HAHHUE CaMo
BBICTYIIA€T KaK CPEJICTBO BO3JAEHCTBUSA HA OTACIbHBIE IPABOBBIE HHCTUTYTHI, OTPACIIU
u npaBo B 1enoM. Oco0oe 3HaYeHHe M IIEHHOCTh IPaBOCO3HAHUE IMPHOOpPETAET B
oOmiecTBe, MpaBoBas CHCTEMa KOTOPOTO CTPEMHTCS 3aKpENuTh M Ppeaan30BaTh
0OLIEe103BOIMTENBHBIA TUI IPABOBOIO PETyaupoBaHusa. Torna moJHOPMaTHUBHBIN
PEryJIATUBHBIN XapaKTep MPaBOCO3HAHUS IIPOSIBIISIETCS B IIOJIHOM MEPE.

B onpeneneHHpIX cuTyanusax HEMOCPEACTBEHHOE PETYIMPYIOIIEE BO3ACHCTBUE
Ha OOILECTBEHHbIE OTHOILIEHUS OKa3blBaeT IpaBoBas AOKTpuHa. IIpumepom sToro
ABIIETCS MCIIOJIb30BaHUE aHAJIOTHH MpaBa. B curyauuu mpaBoBoro mpodena, Korja
HEBO3MOXXHO IPUMEHUTh AaHAJOTUIO0 3aKOHA, IPaBONPUMEHUTENb Hpuleraer K
IOMOUIIM OOIENPABOBBIX IPHUHIUIIOB, OCHOB, B COOTBETCTBUM C KOTOPBIMH U
pazpemiaeT TOT Wik UHOM crop. B 11060M ciiydyae mpuMeHeHus 3aKOHa K KOHKPETHOM
COLMAJIBHOM CHUTyaluH, IPABONPHUMEHHUTENb JOJDKEH OLEHUTh 3TOT 3aKOH C TOYKH
3pEHMS €r0 COOTBETCTBHS OCHOBOIIOJAraIOIKM IpuHIUNaM, KoHCTUTYyIMM, B KOHIE
KOHIIOB, COOTBETCTBUS CYLIECTBYIOIIMM IOJUTHYECKOMY M 3KOHOMHYECKOMY
peXMMaM, COLMAJIbHOW cHpaBeaauBOCTH U 3(¢exktuBHocTH. Kpome Toro,
pEeryJiaTUBHOE BIMSHUE TPABOBOM JOKTPUHBI Ha OOIIECTBEHHBIE OTHOIICHUS
OCYIIECTBIISIETCS W IyTEM YyyeTa TEOPETHUYECKMX HapaOOTOK YYEHBIX, U IyTEeM
BJIIMSIHUS IIPAaBOBOM JOKTPUHBI HA BCIO CUCTEMY IIpaBa, Ha MPOLEAYPY IPUHATHUSA U
IIPUMEHEHUS 3aKOHOAATENbHBIX aKTOB. BoIuioniasch B IOPUAMYECKUX aKTax, B
YACTHOCTH B aKTaxX CyJCOHON MPAKTHUKH, OHA CIYKUT HENOCPEICTBEHHOW HayyHOU

OCHOBOM AJI1 PCHICHUA IOPUANYCCKUX CIIOPOB, TEM CAMbLIM, SABJIASCH CYHICCTBCHHBIM
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9JICMEHTOM I[CﬁCTBYIOIHCFO ImpaBa. B »stom CMBICJIC ImpaBoOBast AOKTPHUHA,

JOIIOJHAA U 00BACHSS IMpaBOBbIC HOPMBbI, TAPMOHUYHO CJIMBACTCA C 3dKOHOM U TCM
CaMbIM CbaKTI/I‘-IeCKI/I CTAHOBHUTCA NCTOYHHUKOM IIpaBa.
B 3akiouyenun MNOABCICHBI O6H_II/IC HTOTH, PACKPLITBI OCHOBHBIC PE3YJILTAThI U

chopMyTUPOBaHBI BHIBOIBI, K KOTOPBIM MIPHUIIIEIT JUCCEPTAHT.
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