Ha npasax pykonucu

HIAITIOPEBA /lapbsi CepreeBna

KOHCTUTYIHHUOHHOE ITPABO YEJIOBEKA
N I'PA’KJAHUHA HA CBOBOAY TBOPYECTBA
B COBPEMEHHOM POCCHUH

12.00.02 —KOHCTUTYIIHOHHOE TIPaBO;
MYHHIMIATBHOE MPABO

ABTOPE®EPAT
JUccepTallui Ha COUCKAHHUE YUEHO! CTEeNEHH
KaHAMJATa IOPUIUIECKUX HAYK

Caparos - 2007



Pabora BbimonHeHa B ['OcynapCTBEHHOM 00pa30BaTENbHOM YUPEKIACHUN
BBICIIETO MpodeccHoHATEHOTO o0Opa3oBaHus «CapaToBCKas TOCyJapCTBEHHAS
akajieMus IpaBa»

Hayunslii pykoBoguTe b — JOKTOp IOpUANYIECKUX HayK, mpodeccop,
3aCIyKECHHBIN AeATeNb HAYKU
Poccuiickoit @eneparuu
Kaobmmes Biragumup TepeHTheBHY

OduuuanbHbIe ONNOHEHTHI! JIOKTOp FOPUAMICCKHUX HAyK, mpodeccop,
3aCITy>KeHHBIH IOpUCT
Poccuiickoit ®enepannn
Bbonnaps Hukoaaii CemeHoBuv,

KaHAUJAT IOPUINIECKUX HAyK, JOLEHT
Beauena /Ixkamuia CeiipaaanH Kbi3bl

Benymas opranmzanust — ®I'OY BIIO «CaparoBckuit
topuanueckuit uHCTUTYT MBI Poccum».

Bamura cocrourcst 22 mas 2007 r. B 14-00 yacoB Ha 3acenaHuu
muccepranponnoro  coera  J[-212.239.02 mpu  T'ocyaapcTBEHHOM
00pa3zoBaTEIbHOM YUPESKICHUHN BBICIIETO TPOGECCHOHATHLHOTO 00pa30BaHUS
«CaparoBCcKasi rocyaapcTBEHHass akaigemus mpaBa» 1o amapecy. 410056, r.
Caparog, yi1. Yepnsimresckoro, 104,ayn. 102.

C ﬂHCCGpTaHHeﬁ MOXHO O3HAaKOMHMTHECA B Hay‘IHOfI OubIHOTEKE

I'ocynapcTBeHHOTO 00pa3oBaTeILHOTO YUPEKICHUS BBICIIIETO
npodeccroHansHOro 00pasoBanus «CapaToBCKasi rocyJapcTBEHHAsS aKaIeMus
npasa».

ABTopedepat pazociaH « » 2007

VYuenslit cekpeTapb 7
JIUCCEPTALMOHHOIO COBETA, /&0/ 2 7 . C. Mopo3zosa

KaHIuJaT OPUINYCCKUX HAYK



3

OBIIAA XAPAKTEPCTUKA PABOTbBI

AKTYaJIbHOCTh TeMbI AUCCEPTALMOHHOTO HCCIeNoBaHuA. B cooTBeTCTBUH
C OOWICNPU3HAHHBIMHM TPHHLOUIIAMA WM HOPMaMH MEXIYHapoOIHOTO IIpaBa
Koncrurynust PO 1993r. oTHOCHT K YHcily BaKHEHIINX MpaB cBOOOY BO BCeX
cdepax TBOpUECKOH NEATEITBHOCTH.

IIpaBo Ha cBOOOMY TBOPYECTBA COIEPKHUTCS BO MHOTHX MEKIYHAPOIHO-
NPaBOBBIX JOKYMEHTaX YHHBEPCAIBHOIO XapakTepa, TakuxX Kak BceoOras
nekmapanusi mpaB  yeioBeka 1948 r., MexayHapoaHslii  makT 00
9KOHOMHYECKHUX, COIHAIBHBIX U KYJIbTYPHBIX mpaBax 1966r.

Koncturynus PO, rapaHTHPYs cBoboIy JUTEPaTypHOTO,
XYZO0KECTBEHHOTO, HayYHOT'0, TEXHUYECKOTO M JPYrMX BHIOB TBOPYECTBA, a
TaKKe MpeToJaBaHys, IPU3HACT MPUHIUI UICOJOTHIECKOTO U HOJUTHYECKOTO
mHoroobpasus (cr. 13, u. 2). Csoboma TBOpYECTBa MpEAINOJIaraet
HEJIOMYCTHUMOCTD UACOJIOTHIECKOT0 INKTAaTa, KOHTPOJIS M [IEH3YPBI CO CTOPOHBI
rocylapcTBa, YAHOBHUKOB, OH3Heca B TBOPUECKOW AesATENBHOCTH. [IpaBo Ha
cBOOOJy TBOPUECTBA 10 CBOEMY CYLIECTBY — 3TO IapaHTHPYEMOE OCHOBHBIMHU
HOpMaMH BO3MOXKHOCTH CO3J1aBaTh JINTEPATYPHBIC, XyJ0)KECTBEHHbIE, HAYUHBIC
W Jpyrue TNpOM3BEICHHUS, NPOBOJIUTH HAyYHBIC HCCIECIOBAaHMS, 3aHHUMAaThCS
H300peTaTeNIbCTBOM, IIPENOAAaBaHIEM, CLIECHHYECKOH AeSTEIEHOCTBIO.

[JanHoe mpaBo, Oyay4M DyXOBHO-KYJBTYPHOH IIEHHOCTBIO, CIIOCOOCTBYET
BHYTPEHHEMY 00OTAICHHIO YeJIOBEKa, BIOXHOBIISICT HA HOBBIC JICSIHUS, IOUCKU
n ugen. KOHCTUTYIMOHHOE 3aKpeluleHHe IpaBa Ha CBOOOXY TBOPYECTBA,
pa3BUTHE W KOHKPETH3allHs €ro B OTPacieBOM 3aKOHOIATEIBCTBE HMEIOT
HEMaJOBa)KHOE 3HAUEHHE JUIS OBBIIIEHHS KyJIbTYpPBl POCCHICKOTO O0IIECTRa.

[Ipuxomurces, K CoKaeHUIO, KOHCTATUPOBATh, YTO MEXaHNU3M pealIU3aluy 1
3aIUTH TIpaBa Ha CBOOOXY TBOpPYECTBA HaleK OT COBepIueHCTBA. OCHOBHOM
MIPUYHMHON TOTO SIBISICTCS HENOOIEHKAa KYNBTYpbl, 00pa3oBaHMs, HAYKH W
TBOPYECTBA FOCYAAPCTBCHHBIMUA HHCTUTYTAMH U MOJTUTHKAMHU.

B cBM3M C O3THM aKTyanbHO BBICKAa3bIBaHHE H3BECTHOTO IIOJIUTHKA,
npodeccopa A. A. DypceHKO 0 TOM, UTO «HBIHEITHHE 3aKOHBI 00 00pa30BaHUH
1 HayKe NPUHUMAJIICh TOT/a, KOTrJa rocy/lapCTBO MaTepHaJbHO U3 THX cep
YXOAWIIO, TIPU 3TOM JaBasi JONOJHHUTENbHBIE CBOOOIBI U B KAKOM-TO CiIydae
3aMEHSsT MaTepUaJbHYI0 IOANEPXKKY OIpeNeJIeHHBIMH  JIeKJIaparisaMi.
OuYeBHIHO, YTO JOJKHBI OBITh MPUHATHI KPYIHBIC M KaUCCTBEHHBIC 3aKOHBI B
stux chepax (cMm.. @ypcenko A.A. O ponum mpaBa B Pa3BUTUH HAyKH H
o6pasosanus // XKypuan poccuiickoro npasa. 2005.Ne 12.C. 37).
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I[To mamaeiM FOHECKO, Poccust mo WHTEUIEKTyalbHOMY ITOTCHIIHATY
MOJIOfIeXKH cKaTwiack ¢ 340 Mecra B mupe (1953 r1.) Ha 40< (mocnennee
BpeMsi). DTOT (aKT CBUAETEIBCTBYET O CHUKEHHM WHTEIIEKTa U TBOPYECKOU
WHUIMATUBBI Y MOJIOJIOTO TIOKOJICHUS.

Ponb Poccuiickoit @epepanniu B MOAAEPKKE HayKH, KyJIbTYpbl U BBEJACHUU
pPe3yIbTaTOB HMHTEJUICKTYaJbHOH JIESITEIHPHOCTH B SKOHOMHYECKHH 000pOT
JIOJDKHA aCCOLMUPOBATHCSA C MATPOHAXKHOW (QYHKIMEH rocymapcTBa. BekTop
MIPaBOBOW MOJINTHKH JOJDKCH OBITh epeopreHTHpoBaH. KyneTypa, Hayka U UX
Pe3yIBTAaTHl — 3TO OCHOBA PAa3BHUTHUS COBPEMEHHOH SKOHOMHUKH M OOIIECTBa B
[esioM. 3aava TocyIapcTBa COCTOUT HE B OOphOe 3a MpHOBLIH, W3BICKACMEIC
U3  HAYYHBIX  YYPSKICHHUH, OTOXKECTBIAEMBIX C  KOMMEPUYCCKUMH
OpTaHM3aIMAMH, FUIH W3 WHHOBAI[MOHHBIX IPOIIECCOB, a B TOM, YTOOBI CTaTh
CBOETO POJa JOHOPOM, TOJICPKUBAIIUM 00pa3oBaHUE, KyIbTYpY, HAYKy H
tBOpYecTBO (cM.: Céemnanos A.. Ponb rocygapcTBa B Pa3sBUTHUH HAYKH H
HHHOBAIMOHHOM aesTensHOCTH // TocymapctBo u mpaBo. 2005.Ne 5. C. 53).

Ha coBpemeHHOM »3Tame BO3HHKaeT HEOOXOAMMOCTh pa3padaTbIBaTh
HAYYHO-TCOPETHUYCCKUE,  KOHIENTYalbHO  HOBBIC  MOJXOMBI,  KOTOPKIC
conepkamy Obl HaydHO OOOCHOBAaHHBIE PEKOMEHIAIWH U TPEMJIOKCHHS IO
COBEpIICHCTBOBAHUIO 3aKOHOJATENIbCTBA B JAHHOW CIIOXKHOW W TMHAMHYHOU
ctepe. D10 TeM OoJiee BaXXHO, YTO TPATUIIMOHHBIC U KYJIBTYPHBIC IICHHOCTH B
YCIIOBHSIX TJIO0ANH3alUU TOJDKHBI OBITh HE TOJBKO HANIC)KHO 3alIHIICHBI, HO U
MIPUYMHO>KEHBI.

He BBI3BIBaCT COMHEHHS TO, 4YTO JaHHAas TeMa aKTyallbHa, HMMEET
TEOPETHYCCKYI0 U MPAKTUYCCKYIO 3HAYUMOCTH W TPEICTABISCT MHTEPEC IS
HayKH KOHCTUTYITHOHHOTO TIpaBa.

Crenennb pa3padoraHHocTH Tembl. Criennuka JaHHOTO WCCIIEIOBaHUS
3aKIIOYAaeTCsI B~ HCOOXOMUMOCTH  HM3YYCHHS  INMHPOKOTO  CIIEKTpa
B3aMMOOTHOIICHUH JIMYHOCTH, OOIIECTBA W TOCYJapcTBAa B JIYXOBHO-
KyabTypHOH cdepe. KoMrmekcHblii XapakTep TpoOJeMbl Tpenoaraet
oOpallleHre K Pa3InYHbIM pa3jeiiaM FOPUCTIPYICHIINU: TCOPHU TOCYIapCcTBa H
MpaBa, KOHCTUTYIIHOHHOMY IpaBy, TPaXKIAHCKOMY MpPaBY, MEKAYHAPOTHOMY
mpaBy. VICTOYHHKOBETYECKYIO OCHOBY IHCCEPTAlMOHHOTO WCCIICIOBAHUS
COCTaBWJIa KaK CIeIHajbHas IOpHUIMYECcKas JHUTeparypa, TaKk W TPYOBl B
o0xactu Guimocoduu, IICUXOIOTHH, COIIMOJIOTHH U APYTUX HAYK.

JluccepTaHT W3y4YwJl 3HAYMTEIBHBIH BKJIAX B pPa3paboTKy oOmed wu
KOHCTUTYIMOHHOW TEOPHUM TIpaB dYellOBeKa W TpaKAaHWHA, BHECEHHBIN
caenytomumu aBropamu: C.A. ABakbsiH, H.I'. Anekcangpos, C.C. Anekcees,
M.B. Barnaii, A.A. besyrnos, A.Jl. boiiko, B.B. boiinosa, H.C. bounaps,
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C.H. Bparycs, H.B. Butpyxk, JI.JI. Boesogun, I'.A. TI'amxues, [1.I1. ['mymenko,
B.E. I'ymues, A.W. Jlenucos, F0.I1. Epemenko, A.B. 3unoBbeB, A.Il. MBaHOB,
0O.C. Hodde, B.T. Kaobmmes, C.®. Keuekssin, M.1. KoBanes, E.A. Ko3nosa,
C.A. Komapos, B.H. Kynpssues, E.A. Kyrapun, B.A. Kyuunckuii, B.B.
JlazapeB, A.U. Jlememkun, E.A. Jlykamesa, B.O. Jlyaun, H.C. Maneun, A.®.
Mansrii, A.B. Mansko, I'.B. Mansnes, B.A. Macnennukos, H.M. Marty30B,
0.0. MuponoB, A.C. Mopnposen, B.C. OcnoBun, B.A. Ilarttonun, W.JL
IMerpyxun, O&.M. Pyaunckuii, B.A. Pxesckmii, Bb.M. Cemenexo, Bb.A.
Crpamryn, b.H. Tonopuun, B.A. Tymanos, N.E. ®apbep, H.}O. Xamanena,
B.A. YerBepuuH, B.E. Uupkun, B.C. Hlagpun, 5.C. D63eeB u np.

ABTOp pabOTHI M3Yy4MJ, KPOME TOTO, PA3JIMYHBIC ACIICKTHI MPaB, CBOOOI U
00s13aHHOCTEH YeJoBeKa M TpakJaHWHA, OTPaKEHHBIE B TPyHax 3apyOeKHBIX
aBTopoB: b. borycnaga, E. byraena, ®. Jlromepa u np.

Teoperuueckasi OCHOBAa JUCCEPTAMOHHOTO MCCIEAOBAHUS COCTOUT U3
TOJIOKEHUH paboT mpeacTaBuTeneil (GUIocopuu, MCUXOIOTHH, TTOCBIIIEHHBIX
M3yYeHHUIO TBOPYECTBA KaK MYyXOBHO-KYJNbTYypHOH KaTeropuu. [Ipn HammcaHum
JUICCEPTAIUN aBTOPOM HCIIOJIE30BAIUCH TPYAbI OTCUCCTBCHHBIX U 3apYOCIKHBIX
MbeiciuTenied u ydeHeix: H.A. bepaseBa, A. beprcoma, M.A. bnoxa, T.
TI'mprunosa, @.10. Jlesuncon-Jleccunra, b.A. Jlesuna, A. Murpodanosoii, T.
Pu6o, I1.K. Durensmeiiepa, K.C. ITurposa, f.A. Ilonomapesa. Couckarens
obparnayicsi Takke K TpyJdaM BeIMKHX uccienoBareneil npouutoro (I[lnatowna,
Cokpara, I'. Tensmrobna, A. Ilyankape).

CylecTBeHHasT YacTh  TCOPCTUYECKOH  OCHOBBI  JHMCCEPTAIMOHHOTO
HCCIICIOBAHUS TIPE/ICTABICHA TOJOXKECHUSIMHI W3 TPYIOB YYCHBIX-IIMBUIHCTOB
(D.I1. T'aBpunosa, B.SJ. Homnaca, O.C. Hodde, A.JI. Makosckoro, A.T.
Ceetnanosa, A.I1. Cepreesa, B.1. Cepedposckoro, B.®. fkosiesa u ap.).

OMnupuueckyo ©0a3y wuccienoBanus coctaBwin: Koucturynuss PO,
(denepampHBlc  KOHCTUTYIIMOHHBIC  3aKOHBI,  ()elepanbHBIC  3aKOHHI,
rmoctaHoBieHnss  Koncturymmonnoro Cynma Poccum, pemeHHs — HHBIX
(denepampHBIX CyHOB, yKasel I[Ipesunentra P®, moctaHOBICHHS pPOCCHHCKOTO
[IpaBuTenbCcTBA, HOPMATHBHBIC AaKTHI MHHHCTEPCTB M HHBIX (eAepalbHBIX
OpraHOB HCIIOJIHUTEIHHONW BIACTH, aKThl OPraHOB BJACTH CyOBeKkTOB PO.
[IIupoko MCIONB30BaHBI aKTHl MEXIYHAPOJHOTO IIPaBa, MPOAHATH3HPOBAHBI
koHcTUTYIMHU 3apyOekusix ctpan (CIIA, ®PT, Uranuu, Ucnauuu, ['pennn,
Snddima)yxe KOHCTUTYLIHOHHOTO NpaBa He ObLIO CIIEIMAIBHBIX MCCIIEI0BAHUM,
TTOCBSIIIEHHBIX aHAJTU3y OCHOBHOTO IIPaBa YeJIOBEKa M TpaKIaHUHA HA CBOOOTY
TBOpuecTBa B Poccuiickoil ®enepauuu. Tpyasl yueHbIX, B T.4. COBETCKOTO
MEpUONa, BHECIIMX BKIAJ B pa3pabOTKy mpoOiieM TpaB uYeIOBCKa W
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rpaXIaHWHA, UMEIOT 3HAUCHHE [T U3YUCHHs paccMaTprUBaeMoi poOJIeMbI U B
COBPEMEHHBIN TIEPHOM, YTO B TIOJHOW Mepe PacmpoCTPaHACTCS W Ha TPYIbI
YYECHBIX-LIUBUIIUCTOB.

B jguccepraumy MoCTaBieHbl 3aJaud  KOMILJIEKCHOTO HMCCIIEOBAHUS
OCHOBHOTO TIpaBa 4deJlOBEKa W TpakIaHWHA Ha CBOOOIY TBOpYECTBA B
Poccuiickoit @enepainy, BKIIOYAIONIME aHAIU3 HOPMATUBHOTO COJAEp KaHMUS,
MeXaHW3Ma peaju3alud, TapaHTUd, a TakkKe M3YUYEeHUE OTHENbHBIX
$unocoPpCKrX, TICHXOJOTUIECKUX M COLUOJIOTHIECKUX AaCIIeKTOB TEMBI,
AMEIONUX OTHOIICHHE K aHATTU3UPyeMOit mpobieme.

OO0BEKTOM JHCCEPTALIMOHHOTO WCCIICJOBAHUS SBISIOTCS OONICCTBEHHEBIC
OTHOIIICHWS, BO3HUKAIONIME B cdepe peanu3alud IpaBa 4YeJIOBeKa H
rpaKIaHWHA Ha CBOOOIY TBOpPYECTBA B COBPEeMEHHOH Poccum.

IIpeamer wuccienoBaHMsI COCTaBISIET COJEp)KaHUE KOHCTUTYLIMOHHOTO
npaBa Ha cB0OOY TBopuecTBa B Poccuiickoit @enepannm.

Heab HacTosmeH pabOTHI SBIAETCS HAYYHOE OCMBICICHHE W aHAIIU3
KOHCTUTYIIMOHHOTO TIpaBa Ha CBOOOJY TBOpPYECTBA, €ro pa3BUTHSI B
JedcTByomed poccuiickod KOHCTUTYLMH M TeKylIeM 3aKOHOJATEelIbCTBE,
pa3paboTka peKOMEHAANUN M0 peaqu3alliyd JaHHOTO IMpaBa B MPAKTUIECKOMN
JIeATEIIPHOCTH, OXpaHe | 3aIUTE €r0 OT HEMPAaBOMEPHBIX MOCATATETbCTB.

Jnst mocTwkeHHMs YKa3aHHOW LIeM aBTOPOM TIOCTaBJEHBl U PEIICHBI
cIenyIoNIe 3aJaqu:

— c(hOopMyJIIPOBAaHO TIOHATHE KOHCTHUTYIIMOHHOTO TIpaBa dYejoBeKa |
rpakIaHWHA Ha CBOOOy TBOpUecTBa B Poccuu 1 JaHa ero XapaKTepUCTHKA;

— IPOAaHAIM3UPOBaHBI 0a30BbIC HOPMBI, 3aKPCIUIIOIINC IPABO YCIIOBEKA H
rpaXIaHWHA Ha CBOOOIY TBOpYEeCTBa B POCCHIICKOM TOCYIapcTBE, IBOJIOIIHUS
cojiep KaHus JAaHHOTO TIpaBa B IIOCTCOBETCKUM MTEPHOT,

— HCCHeI0BaHbl KOHCTUTYHUHU (YCTaBbl) cyObekToB Denmepanuu B 4acTH
3aKpeIUiCHWsl TpaBa Ha CBOOOJAY TBOPUYECTBAa, a TaKKE OTACIBHEIC
peTHOHANBHBIE aKTHI B OTOW 00JaCTH;

— U3y4eHa CTPYKTypa MEXaHHU3Ma pealn3aluu JaHHOTO MpaBa,

— pacCMOTpPEHBI TapaHTHH MTPaBa Ha CBOOOIY TBOPUECTBA,;

— pa3paboTaHbl KOHKPETHBIC PEKOMEHIAIMH 10 COBEPIICHCTBOBAHUIO
3aKOHOJATENLCTBA B LEAX MOBBIIIEHHS d(Hh()EKTUBHOCTH peanu3aliii, OXpaHbl
U 3aI0UTHl KOHCTUTYIIMOHHOTO IpaBa 4YeJIOBEKa M TIpakJaHWHA Ha CBOOOIY
TBOpuecTBa B Poccuiickoit @enepanuu.

MertoaoJioruueckasi OCHOBA JUCCEPTAIMOHHOTO HccienoBanus.  Jlist
PCLICHUST YKa3aHHBIX 3afad OBUIM KCIOJB30BaHBI OOIICHAYYHBIC W YACTHO-
Hay4yHblE METOJbl, TaKHE€ KaK [IWAIEKTUYECKUH, UCTOPUYECKHUH, JIOTMYECKHH,
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CPaBHHUTEIIFHO-TIPaBOBOM, KOHKPETHO-COIIHOJIOTHYECKAN M METOA CHCTEMHOTO
aHaJm3a.

Bonpmoe  BHUMaHWE  YACTSJIOCH  B3aMMOCBSI3M  aOCTPakTHOTO U
KOHKPETHOTO, 00IIET0 ¥ 0COOCHHOTO, KOMIUIEKCHOT'O ¥ SIHHUIHOTO.

IIpu pabote Hax nmuccepTanneil MPUBICKAINCH 3aKOHOIATEIHHBIC AKTHI
(dbenepambHOTO W PETHMOHAIBHOTO  YpoBHeH, a  Takke  LVIHTepHer,
UH(POPMAMOHHBIC IPaBOBbIe cUCTeMBI «KoHCymbTaHTIImroC» 1 <« apaHT».

HayuHasi HOBH3HA AUCCEPTAlMH COCTOUT B TOM, YTO 3TO — KOMIUIEKCHOE
WCCIICIOBaHUE, B KOTOPOM DPACKPBIBAIOTCS CYINTHOCTHP W HOPMAaTHBHOE
COJIepKaHNEe KOHCTHTYIIMOHHOTO TpaBa YENIOBCKA W Tpa)kIaHWHA Ha CBOOOIY
TBOpUecTBa B Poccuiickoit denepannu, MEXaHU3M €ro pealn3alud U TapaHTHH
mpaBa Ha cBoOoxy TBopuecTBa. [IpeanprHsaTa ONMBITKa HHTETPHUPOBATh Ha 0ase
UMEIOLINXCS HAy4YHBIX TMOAXOJO0B METOJOJOTHYECKHE BO3MOMXHOCTH IO
W3YUYCHUIO TAHHOM TEMBI U ]aTh €¢ COBPEMCHHEIN aHAIU3.

JlanHOE IHICCEpTalMOHHOE MCCIEeI0BaHNEe — TepBas paboTa, MOCBAIICHHAS
M3YYEHUI0 KOHCTHUTYIIMOHHOTO IIpaBa YelIOBeKa W TpakJaHWHA Ha CBOOOIY
TBOpUecTBa B Poccuiickoit ®enepanumu.

Ha 3amuTy BBIHOCATCA cJIeAYIoLIHe OCHOBHbIE MOJI0KeHHUS H BHIBO/BI:

1. TBopuecTBO paccMaTpUBaeTCs KaK IHPOLECC CO3TAHUS UEIOBEKOM
KYJIBTYpHBIX IICHHOCTEH © WX WHTEPIPETAlUs, KOTOPHIC OTIHYAIOTCS
HOBH3HOM, HEMOBTOPUMOCTBIO, OPUTHHAIILHOCTHIO, 0OIIIECTBCHHO-
HCTOPHYECKOW M HMHOW YHHKAIBHOCTHIO. OHO COCTOMT W3 HECKONBKHX (ha3
(aTamoB), wWMeeT CBOKO I€Jb, CPEACTBA M ONPEIC/ICHHBIH PE3yNbTaT.
TBopUecTBO TpeACTaBIsACT cO000M MPaBOBYIO U  JyXOBHO-KYJIBTYPHYIO
kar&rdppaso Ha CBOOOIY TBOPUYECTBA, 3aKperuicHHOE B 4.1 cT. 44 KoHCTHTYIHH
P®, npencrasnsger coboil KOMITIEKCHOE CyOBEKTHBHOE IMPaBO, COCTOSIIECE U3
TaKUX MPaBOMOYHHA, KaK BO3MOXKHOCThH JCHUCTBUSI; BO3MOXXHOCTh TPEOOBaHHUS
COOTBETCTBYIONIETO TOBEACHUSA OT OOS3aHHOTO JIWIA; TMPABO TNPHUTI3AHUSA;
MTOTEHIAJIbHA BEPOSTHOCTh BO3HMKHOBEHHUS OTHOIICHHH IO ITOJIB30BAHUIO
OTIPEICIICHHBIM COITUATIBHBIM OJIaroMm.

3. KoHcTHTynHOHHOE TIpaBO 4YENOBEKAa W TpakIaHWHA Ha CBOOOIY
TBOPYECTBA SIBIICTCS:

— BBIPOKEHUEM CBOOOIBI JITYHOCTU B TYXOBHO-KYJIBTYPHOH cdepe;

— BaQXHBIM KYJIBTYPHBIM TIPAaBOM B CHCTEME KOHCTHUTYIIHOHHBIX IPaB H
cBOOOJI, TECHO B3aMMOCBS3aHHBIM C TIPaBOM Ha OOpa3oBaHME, NPABOM Ha
ydacTHe B KyJbTYPHOH XHM3HH M TOJBH30BaHUE YUPEKICHUSIMH KyIbTYPHI, Ha
JIOCTYTI K KyJBTYPHBIM IECHHOCTSIM.
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O6pa3oBaHne — MEPBOCTEIICHHBIN (HaKTOP YKOHOMHUYECKOTO, COIMATHLHOTO
U JIyXOBHOTO IIporpecca OOIIecTBa, HEOOXOAMMas MPEAIIOCHUIKA PAa3BUTHSA
KXJIOTO YEJOBEKa, €ro KyIbTYphl M Onaromoirydus. [0 MHOTHM MO3UIHSIM
OHO CO3BYYHO TBOPYECTBY. B CBsI3W ¢ 3THM mpaBoO Ha 00pa30BaHHE OKa3bIBACT
OonpIoe COACHCTBHE B pealM3allid IpaBa Ha CBOOOMY IJHTEPATypHOTO,
XYI0KECTBEHHOTO, HAYyYHOTO, TEXHMYECKOTO U APYTHX BUIOB TBOpUecTBa. s
TOTO YTOOBI TIOJTHOIICHHO PEalM30BaTh JAHHOE MPAaBO, HEOOXOAUMO MONyYUTh
cooTBeTcTBYIOIIEE 0OpasoBanue. Kpome toro, Koncrurynust P® (4. 1 ct. 44)
3aKpeIisieT MpaBO Ha CBOOOMy TIpemoAaBaHWs, KOTOPOE CBS3aHO C
oOpa3oBaHWeM U  00pa3oBaTeNbHON  JeATENBHOCTBIO. [lemarormueckas
NESTEIPHOCTh BO3MOXKHa KaK B  KayeCTBE HHIMBHIYaTbHO-TPYIOBOM
NESITETFHOCTH, TaK U B paMKax 00pa30BaTeNbHBIX YUPESKICHUH.

CBo0Ooa mpenogaBaHus MOHUMAETCS KaK BHUJI TBOPUYCCKOU NESITEIBHOCTH,
BKITIOYAMONIUI B ceOs Kak BHEIOOp IEIaroroM WHAWBUAYAIEHOW METOJHUKH
oOydeHHsT W  BOCIHTaHHA, TaKk M  COOJIOJEHHE  YCTaHOBIICHHBIX
rOCyIapCTBEHHBIM 00pa30BaTEIFHBIM CTAHAAPTOM IIPABHII M TPEOOBaHUIA.

4. KOHCTHTYIIMOHHO-TIPABOBOW MEXaHU3M peaH3aliid KOHCTUTYIIUOHHOTO
IIpaBa YeNOBEKa W TpaKAaHWHA Ha CBOOOTY TBOPUYECTBA B IIMPOKOM CMBICTC
BKJIFOYACT B ce0s CIeAyOIIne DIICMEHTHI: a) 3aKpeIUIeHHe JAHHOTO IMpaBa B
OCHOBHBIX HOpMax; ©0) KOHKpeTu3alus KOHCTUTYI[MOHHOTO TpaBa B
OTpaciCBOM 3aKOHOIATENIhCTBE, B T.4. YCIOBHA M MPEINOCHUIOK €ro
peanu3ayy, OTHICNbHBIX BHIOB TBOPYECKOH JESATENBHOCTH, TOPSAKa |
Croco0O0B €€ OCYIIECTBIICHUSI; B) YCTAHOBJICHHE 3aKOHOIATEIBHBIX MPEICIIOB U
OTpaHMYCHUI peanu3alii MpaBa Ha CBOOONY TBOpPYECTBA, B YAaCTHOCTH,
3amlpellleHre TBOPYECKOW JIeATeNbHOCTH, BEIyIIed K TMpomnaraHjae BOIHBI,
HacHUJIMA U JKECTOKOCTH, PaCOBOM, HAIIMOHAILHOU, PEIMTUO3HOM, KJIaCCOBOU U
WHOU WCKIIOYUTEIBHOCTH U HETCPIUMOCTH, MOpHOrpaduu. 3ampeT Kakou-
TU00 KyJBTYPHOH NEATEIHHOCTH MOXET OBITh OCYIICCTBICH TOJBKO CYIOM H
JWIIs B CIOy4ac HaApYIICHHUS 3aKOHOJATENLCTBA; T) AKTHBHBIC IEHCTBUS
cyOBEKTa B XOJC peaju3aldd aHAIM3UPYEMOr0 OCHOBHOTO TIpaBa H
JIOCTHXEHUsI (PAKTHUECKOTO Pe3yabTaTa B 3TOM MPOIECCE; 1) OXpaHa U 3aIluTa
JTAHHOTO TIPaBa roCyJapCTBOM.

5. PerynmpoBaHne OTHOIICHWH, BO3HHKAIOMIMX [0 TOBOAY CO3MaHHUS W
HCTIONB30BaHUS  PE3YJNbTAaTOB  TBOPYECKOH  JEATCIBHOCTH,  JIOJKHA
OCYILECTBIATH, onupasich Ha Koncturynuio PO, komIiuiekcHas oTpacib
«[IpaB0 HMHTEIEKTYAILHOH COOCTBEHHOCTH». DTO OOYCIIOBICHO NPUHATHEM
Yactn uerBeproit ['pakmanckoro koxekca P® or 24 wnos6ps 2006 r.,
OCHOBaHHOM Ha  KOHICHIMH TMOJHOHW KOMU(PHUKAIMKA  ICHCTBYIOMICTO
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TPaXXAaHCKOTO 3aKOHOJATENHCTBA 00 MHTEIICKTYyaJbHOW COOCTBEHHOCTH, YTO
COOTBETCTBYET €BPONECHCKON TpaJUILIIH.

3aKOHOATENIO 1eTIECO00PA3HO TAKKE JOTIOTHUTh U KOHKPETH3UPOBATH PSII
KOHCTUTYITHOHHBIX TOJIOXKCHUH M BHECTU COOTBETCTBYIOIIMC H3MCHCHUS B
OTpaclieBOe 3aKOHOJATEJbCTBO, HampuMmep, B OCHOBBI 3aKOHOJATENILCTBA
Poccuiickoii @eneparmu o Kyiaptype 1992r. (B pen. ®enepanbHOro 3aKoHa OT
31 nexabpst 2005r1.), B 4aCTHOCTH, JETATU3UPOBATH MOJ0KEHHS O KOHKPETHBIX
BUJIaX TBOPYECKOMH JEATEIBHOCTH, O 3alpeTe LEeH3YPhI.

6. OrpanuyeHus TpaB U CBOOOJ YesOBEKa U TPAXKJAHNUHA, YCTAHOBJICHHbIC
JCACTBYIOIUM 3aKOHOIATEIBCTBOM, B IIEJIOM IEJIECOOOpa3Hbl U HUIPAIOT
MO3UTUBHYIO poib. OHU TakKe SBISIOTCS TapaHTUSAMH — peau3aliu
KOHCTHUTYLIMOHHOTO TMpaBa KaXJoro Ha CcBoOOAy TBopuecTBa. HWHCTHTYT
OTPaHUYCHUN HMEET BAXXKHOE TCOPETUYECKOC W TPAKTHYCCKOE 3HAYCHUC B
PEeTyIIMPOBAaHUK OTHOUICHUN B cdepe pearn3alud KOHCTHUTYIIMOHHOTO TIpaBa
Ha cBOOOIy TBOpYECTBA.

B cBsi3u ¢ 3THM BecbMa aKTyallbHbI CJCIYIOUINE KOHIETITYaIbHBIC TOIXO0/IbI
K (opMHpOBaHHIO TEOPHH OTPAHUYCHUS MPaBa Ha CBOOOAY TBOPUCCTBA:

1) menecooOpa3HOCTh pearu3aliy MPaBoBOH MO3UIMH KOHCTHUTYITHOHHOTO
Cyna P® or 30 oxtstopst 2003 r., coriacHO KOTOpPOW BCE IpaBa YEIOBEKa W
OCHOBHBIC CBOOOBI HEJICIIMMBI M B3aHMMOCBSI3aHBI; Pa3BUTHC U 3aIUTa OJTHON
KaTeropyuu TMpaB HUKOTAA HE MOTYT CIY>KUTh MPEAJIOrOM WM ONpaBIaHUCM
JUISL OCBOOOKACHHS TOCYIapCTBA OT Pa3BUTHUS U 3AlUTHI APYTHX;

2) BeIHECEHHE PEKOMEHIAIHIA 110 TIOBOJY COJCPIKAHUS LeJIel OrpaHuYeHHsI
mpaBa Ha CBOOOIy TBOPYECTBA,;

3) WCMOIB30BAHNE CHCTEMHOTO TIOX0/a, OCHOBAHHOTO HA KOMIUICKCHOM
KOHCTHUTYLIMOHHO-TIPABOBOM ~ aHAJIU3e, M3y4eHUH  3apyOekKHOTO U
OTEYECTBEHHOTO HCTOPHYECKOT'O OIBITA, HOPM MEXIYHAPOJHOTO IpaBa H
pemennit Eponeiickoro Cyza mo mpaBaM 4ejaoBeKa.

7. OGecrnieyeHne mpaBa Ha CBOOOIY TBOpPYECTBA — OTO TIPEXKAC BCETO
CO3/IaHHE JIOCTOWHBIX YCJIOBHH UEJIOBEKY M TPAXKTAHWUHY JUI1 JKU3HH H
TBOPYECTBA, TAPAaHTHH AKTUBHOTO yYacTHUs B COI[MABHO-3KOHOMUYECCKOM H
KYJIBTYPHOM IIpOIeccax, COLUaNbHas 3alHIICHHOCTb.

8. OxpaHa ¥ 3aIIUTa aHAIM3UPYEMOTO OCHOBHOTO TpaBa 00ecleunBarOTCs
CHUCTEMOW TPABOBBIX NPHUHIIUIIOB, WHCTUTYTOB, TapaHTHH, TOCYIapCTBECHHBIX
OpraHoOB U YUPEKICHUH.

Cpenn cmocoOOB M MEXaHM3MOB OOecliedeHHs TpaBa Ha CBOOOIY
TBOPYECTBA BBIACISACTCS MEXaHW3M CyNeOHOM 3amuThl. Benmka poisb
Koncrurynmonnoro Cyma P®, Bepxopaoro Cyma P®, cymoB oOmei



10

IOPUCIUKITNH U apOUTPaKHBIX CYAOB B 3aIlIUTE OCHOBHOTO IIpaBa Ha CBOOOIY
TBOPYECTBA, TBOPUECKOTO PE3yNbTaTa, B 00eCIeUeHNH aBTOPCKUX TIPaB.

Teopernueckass  3HAYAMOCTHh  JHCCEPTAIIMOHHOTO  HCCIICIOBAHUS
3aKJII0YAaeTCsl B TOM, YTO MHOTHE TOJIOKEHHUS W BBIBOJBI, CPOPMYITHPOBAHHEIC
MUCCEPTAaHTOM, MOTYT  OBITh  HCIOJB30BAHEI B  3aKOHOTBOPYECKO
NESTeNPHOCTH, B  YAacTHOCTH, TpW  JajbHedmield  pa3paboTke U
COBEPIIICHCTBOBAHIH 3aKOHOATEIhCTBA B 00JIACTH KYJIbTYPHI M TBOPUECTBA.

Teopernueckoe HCCIIeIOBaHHE mpobiem AHATTU3UPYEMOTO
KOHCTUTYIIMOHHOTO IIpaBa BHOCHT ONPEACICHHBIA BKIAJ B OTCUCCTBCHHYIO
KOHIICTIIIUIO IIPaB ¥ CBOOOJ YCIIOBEKA U TPaKTaHWHA M MMEET 3HAYCHUC JUIS
IOPUINYECKON HAayKH B IeJIOM. Pe3ynbTaTsl AWcCCepTalMi MOTYT OBITH
UCTIONB30BaHbl IS JadbHEUIIEr0 HW3YYCHHs] COOTBETCTBYIOIIUX MPOOIEM,
YTIyOJieHHS] KOMIUICKCHBIX HAYYHO-IIPAKTHICCKUX HCCIICOBAHUA B KOHTCKCTE
M3yYeHHUs] KOHCTUTYIIMOHHOTO IIpaBa YeJNOBeKa M TpakJaHWHA Ha CBOOOITY
TBOpPYECTBA.

I[pakTHyeckasi 3 HAYMMOCTD UCCIICAOBAHNS COCTOUT B TOM, YTO BBEIBOJIBI U
MIPEUIOKEHNsI, CPOPMYIHPOBAaHHBIE ABTOPOM, MOTYT OBITH HCIIOIB30BAHBI B
MIPaBOTBOPUECKOW W  TIPABONPUMEHHUTEIBHON  JEATEIIFHOCTH  OPTaHOB
TOCYJapCTBCHHOM BIACTH M OPTaHOB MECTHOTO CaMOYIPABICHHSA, B T.4. MPH
COBEPIIICHCTBOBAHUH 3aKOHOJIATEIbCTBA.

Marepuansl  HCCIIEAOBAaHHS  HCIONB3YIOTCI B y4eOHOM  Iporecce
capaToBCKMX By30B ((puimansl B T. bamakoBo), NpH MNpenojaBaHUN
KOHCTUTYIIMOHHOTO mpaBa Poccuy, crenkypca «Teopus KOHCTHUTYIHOHHBIX
paB, cBOOOT 1 00S3aHHOCTEH YeJIOBEKa U TpakIaHuHAY.

JluccepTaiiuoHHBIe BBIBOABI U IOJIOKEHHWS MOTYT HAWTH INpPUMEHEHHE B
CHUCTEME TEPENOATOTOBKY W MOBBINICHUS KBAJIU(QUKAIIMYA TOCYIAPCTBEHHBIX H
MYHHITUIATIGHBIX CITYKAIIUX U ACMyTaTOB.

Anpodanusi pe3yJbTaToOB HcciaedoBaHusi. OCHOBHBIE TIONOXKEHUS
JIUCCEPTAIMOHHOTO MCCICIOBAHUS OTPaXXCHBI B IISTH HAYYHBIX ITyOIHKAIAIX
aBTOpa, OOCYXITAINCh W TMONYyYMJId OJOOpPCHHME Ha 3acelJaHud Kadeapsr
KOHCTUTYIIMOHHOTO M MexayHapomaHoro mpaBa ['OY BIIO «CapartoBckas
TOCYJapCTBCHHAS aKaJeMHUs TpaBa», JOKJIAIbIBATIICh Ha IBYX MEKBY30BCKUX
(MeXpernoHanbHBIX) HAYYHO-TIPAKTHYCCKUX KOH(EPCHIIHSAX
MexpernoHadpbHOW  HAyYHO-IPAKTHIECKOW  KOH(epeHIMH  «AKTyaJbHBIC
BOTIPOCHI ~ TPAaBOBOH  OXpaHBI M  KOMMEPIHMAIM3alWHd  Pe3yJIbTaTOB
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MHTEIUIEKTYaIbHON JesrensHocTu» (r. Yda, 2005 r.)) m Bceepoccuiickoit
HAay4YHO-TIPAKTHYECKOH KOH(pepeHmn «TeppuTopraibHOe eIUHCTBO Poccuu:
TEHIEHIIMH U IepcreKkTuBb» (r. bamakoso, 2006r.)

Crpykrypa auccepramuu. Jluccepranus COCTOUT U3 BBEIEHHS, TPEX IIIaB,
BKJIFOYAIONIMX BOCEMb IaparpaoB, 3aKIIOYEHHs, CIIUCKA HCIOJIb30BAHHBIX
UCTOYHHMKOB, TIPHIIOKEHHS.

OCHOBHOE COJEP KAHHUE PABOTBI

Bo 66edenuu 00OCHOBBIBAIOTCS aKTYalbHOCTh TEMBI HCCIIEIOBAHUS,
CTENeHb ee¢ pa3paboTaHHOCTH, (OPMYJIUpPYETCsT ILeNb, CTAaBATCS 3a/ladu
UCCIICJIOBaHMUS, OMPEICISIOTCS METOIOJIOINIECKUEe U TEOPETHIECKHUE OCHOBBI,
packpbIBaeTCsl TEOpEeTHUYeCKas M MpPaKTHYeCcKas 3HAYUMOCTh IOJYYEeHHBIX
pe3yIbTaTOB, MPHUBOASTCSA CBEICHHs 00 uX ampoOarwu, (OPMYITHPYIOTCSI
OCHOBHBIE MTOJIO)KEHHS U BBIBOJIbI, BRIHOCHMBIE HA 3aII[HUTY.

Ilepsan znasa «Illonamue u cywpnHocmov KOHCHMUMYWUOHHOZ0 RPAGA HA
c60000y meopuecmeéa 6 Poccuiickon ®edepayuu» COCTOUT U3 Tpex
naparpadgos.

B nepsom  napacpagpe  aHanuzWpyercss  HOHITHE  «TBOpYECKas
JIeATENIbHOCTh», PACCMATPHBAIOTCS PA3IMYHbIC B3MIIS/BI HA €r0 CO/EpKAHUE B
PAa3IMYHBIX OTPACIISX HAYYHOTO 3HAHMS.

ABTOp MPUXOIUT K BBIBOAY, YTO IMOHSATHS <TBOPYECTBO» M «TBOpYECKas
JICATENIbHOCTE» TOXKICGCTBEHHBI, T.K. IEPBOE TOHATHE — O3TO U €CTh
JeATeNIbHOCTh,  MOpOXKIAolmas ~ HEYTo,  OTJIHMYaiolieecss  HOBU3HOM,
HETIOBTOPHMOCTBIO, OPUTHHAIBHOCTHIO, OOIIECTBEHHO-UCTOPUUECKON M HWHOM
YHUKAIbHOCTBI0. COOTBETCTBEHHO BBIJCINSIOTCS M PACKPBIBAIOTCS OCHOBHBIC
MPU3HAKA KaTETOPUU «TBOPYECTBO», K KOTOPBIM OTHOCSITCS 3TH CYIIHOCTHBIC
KavecTBa.

TlonsaTue TBOpUYECKOW AEATEILHOCTH KaK MPaBOBOM KaTETOPUHU 3aKPETUICHO
B 0011eM Buze B ¢T. 3 OCHOB 3aKOHOIATEILCTBA O KYJIbType OT 9 okTs1i0pst 1992
r. (B pen. ®enepanpHoro 3akona ot 31 mexabps 2005 r.), mox KoTOpoi
MOHUMAETCS CO3/[aHUEe KYJIbTYPHBIX [IEHHOCTEH U MX WHTEPIPETAIIUS.

B OTeYecTBEHHOM 3aKOHOJATENbCTBE, K COXAJCHUIO, HE 3aKPeruieHo
€IMHOE TOHSITHE KYJIBTYPHBIX [EeHHOCTEH. [IONBITKH NPUITH K OJHO3HAYHOMY
MOHUMAHWUIO JTAHHON KaTeTOPUHM B WMTOTe OBUTH CBEICHBI K JTyOIUpPOBAHHIO
MOJIOKEHUH NIEHCTBYIOIIET0 3aKOHOJATENBCTBA, YTO HETATHBHO CKa3aloch Ha
KadecTBe MpaBoBoil 0a3pl. Hambosee TOYHBIMH SIBISIFOTCS OINpECIICHUs,
COJIEpIKAIHECcs] B MEKAYHAPOAHO-TIPABOBBIX aKTaX: OHU MICHTHYHBI U KPATKO
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OTPaXaIOT CYIIHOCTh PACCMAaTPUBAEMON KaTeropuu. Bmecte ¢ TeM HeEb3sl HE
OTMETUTHh  JCTaNbHBI  TEpPEYeHb  BUJIOB  KYJbTYPHBIX  LIEHHOCTEH,
ycTraHoBlIeHHbIH 3akoHOM P® «O BbIBO3€ M BBO3€ KYIbTYPHBIX LIEHHOCTEN». B
HACTOSILEe BPeMsI 3TO €AMHCTBEHHBIM KPYMHBII akT, B KOTOPOM COAEPKUTCA
WX KJ1accu(uKaims.

Ilpy  amanm3e  ompeneNeHUH  KyJIbTYpHBIX  IIEHHOCTEH  aBTOp
npugepxubaercss nosunuu C. I'. JlonroBa, cuMTaromero, 4ro KyJIbTYPHBIE
LEHHOCTH — 3TO OXpaHAEMbIC IPABOM YHHKAJIbHBIC BEICCTBCHHBIC
MIPOM3BEACHUS] CBETCKOTO WJIM PEIMIHO3HOTO XapakTepa, KOTopble, Oymaydn
pe3yJbTaToOM TBOPYECKOTO CAMOBBIPRKEHMS YeJOBEKa B MPONUIOM JHOO B
HACTOSILEM, UMEIOT 3HAYUTEIbHYIO HUCTOPUYECKYIO, Hay4HYIO,
XY[OKECTBCHHYI0O WJINH HHYIO KyJIbTYPHYIO II€HHOCTh Il OOIIeCTBa U
BBICTYNAIOT CBSI3YIOLIUM 3B€HOM MEXAY Pa3IUYHBIMU MOKOJIEHUSMH JIOACH.

JluccepTaHT UCXOAUT U3 HIMPOKOTO TOJIKOBaHMS TBOPYECTBA KAaK JYXOBHO-
KyJIbTYPHOH M IPaBOBOW KaTETOPUH U OMNPENEISICT MEOPUecmeo Kak IpoIecc
CO3MaHusl KyJbTYpHBIX IIGHHOCTEHl M WX HHTEPIPETalHio, KOTOpBIE
OTJIIMYAIOTCS HOBU3HOW, HETOBTOPUMOCTBIO, OPUTHHAIBHOCTBIO, OOIECTBEHHO-
HUCTOPUYECKON M WHOW YHHUKAJIbHOCTHIO, MMEIOIIUNA CBOIO II€Nb, CPENCTBA U
OIpEe/IeNICHHBIN Pe3yNbTarT.

TBopuecTBO pa3HOOOpa3HO, MHOTOJIMKO W MOXET BOIUIOIIATHCS B
pasnmmuHbIX Bupax. Yacte 1 cr. 44 poccuiickoit KoHcturynmu ynommuHaer
OTIETbHBIE BHIBI TBOPYECTBA. JINTEPATYPHOE, XYIO)KECTBEHHOE, HAy4HOE WU
TexHn4eckoe. CyIecTBYIOT U HHBIE BUBI TBOPUECKOH AESTETBHOCTH.

TakuM o00pa3oM, TBOPYECTBO KakK OOBEKT KOHCTUTYLIMOHHOTO IIpaBa
BKJIIOYAaeT B ceOs LeNb, CPEACTBA JOCTHKEHUS, caM MPOLECC U Pe3ynbTaT ee
OCYIIECTBJICHHS], 00JIaIacT PSIIOM CYIIECTBEHHBIX U YHUKAJIBHBIX MPU3HAKOB U
BOIUIOIIACTCS B KOHKPETHBIX M Pa3HOOOPAa3HBIX BHUAAX CO3MIATEIBbHON
JIESITETbHOCTH.

Bo emopom napacpage TPOBOIUTCS CEMAHTHUECKOE U IOPHIMUECKOE
TOJIKOBAaHHE IOHATUI  «IMTEPAaTypHOE», <«XYJOXKECTBEHHOE», <HAYUHOE»,
«TE€XHUYECKOE» TBOPUECTBO.

Pa3zHooOpa3ue KadecTBEHHBIX MPOSBICHUH IpaBa YelOBEKa M IpakAaHUHA
Ha cBOOOQy TBOpYECTBA IIPEIIONATACT HCCICIOBAaHHE €ro B KauecTBE
CyOBEKTHBHOIO TIpaBa M HEOOXOAMMOCTH PacCMOTPEHHs BOIpoca O
MPaBOMOYHAX JAHHOTO IIpaBa.

AHanu3upyroTcsi =~ OTAENbHBIE  BUIBI  TBOPUYECKOM  JESTENBHOCTH,
paccMaTpuBaeTcd BONPOC O TOM, Kak JaHHOE TIpaBO TPaKTyeTcs B
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OTECYECTBEHHOM IIPAaBOBEICHHH, B T.4. B ABTOPUTETHBIX KOMMEHTapHAX K
Koncturyuun PO, B MexayHapoaHO-TIPAaBOBBIX aKTaX.

Kak cyOBeKTHBHOE MPaBO KOHCTUTYIIHOHHOE IPaBO HA CBOOOAY TBOpUYECCTBA
BBICTYNAaeT TapPAaHTHPOBAHHON IIPABOBOW BO3MOXKHOCTBIO, pealU3yromIeics
HETIOCPEACTBEHHO B paMKax OOIMMX MpaBOOTHONICHUN. Kaaplii uMeeT mpaBo
Ha cBOOOXY JNHTEPAaTYpPHOTO, XYAOKECTBEHHOTO, HAYYHOTO, TEXHHYECKOTO H
JPYTUX BUJOB TBOPYCCTBA.

IIpu amamm3e HOPMATHBHOTO COMCPXKAHMSA MAHHOTO KOHCTUTYIIMOHHOTO
TpaBa pacCMaTPHUBAIOTCS €TO CTPYKTYpa M IPABOMOYHS.

IIpaBo Ha cBOOOMY TBOpYECTBA KaK CYOBCKTHBHOC NPAaBO COCTOHUT U3
CJICAYIOIINX TPABOMOYHUH, KOTOPBIC SBJISIOTCS CTPYKTYPHBIMH DIIEMCHTAMH €T0
COJICpKAHUS:

— BO3MOXHOCTh Ka)JIOTO 4YEJIOBEKa W TPaXKTaHWHA 3aHUMATHCS BCEMH
BUJAMHU TBOPUYECKOW JESTEIHHOCTH B COOTBETCTBHHM C €r0 HHTEpecaMu u
noTpeOHOCTIMH. JIMIHOCTH MOXKET MMETh ONpE/ICICHHBIC 3aIaTKH K TeM HIIH
WHBIM BHJaM TBOpYECTBAa. B TO ke BpeMs CTENeHb Pa3BUTHS TBOPUECKUX
CIOCOOHOCTEH  BBIpaXKaeTCsl  MOHATHSAMH  CIHOCOOHOCTEH, TalaHTa W
reHranbHOCTA. OJHAKO, €CIM OHHM OTCYTCTBYIOT, 3aKOH HE MOJKET JIHIIHUTH
YyelloBeKa IpaBa Ha CBOOOLY TBOpUecTBa. be3ycimoBHO, 6€3 CymiecTBOBaHHSA
JIOCTATOYHO PAa3BUTOIO YPOBHS KYyIbTYPHI, TPUOOIICHUS YEJIOBEKa K
IUBWIA30BAaHHBIM KYJIbTYPHBIM IIEHHOCTSIM HEBO3MOXKHO OCYIIECTBIICHHE
KOHCTHTYIIMOHHOTO TIpaBa Ha cBOOOYy TBOPUECTBA,

—  BO3MOXHOCTb  Ka)XJOro  4YeJIOB€Ka  3aHMMAaTbCi  TBOPUYECKOM
JESITETBHOCTRI0 KaK Ha MPO(ECCHOHANBLHOW, TaK U HAa HEMPO(ECCHOHATBLHOM
(706U TENTBCKOM) OCHOBE, STOMY CIYXKHT PaBHOIPaBHe MPO(ECCHOHAIBHOTO H
HeTpo(decCHOHAIEHOTO TBOPYECKOTO paOOTHUKA B OOJIACTH aBTOPCKOTO TpaBa
W CMEXKHBIX MpaB, MpaBa Ha HWHTEIUICKTYyalbHYIO COOCTBCHHOCTh, OXpaHy
CEKPETOB MAaCTEpPCTBa, CBOOOMY PaCIOpPSIKCHHS Pe3yibTaTaMH CBOCTO TPYIa,
TTOIIEPIKKY TOCYAapPCTBA;

— BO3MOXHOCTh TpeOOBaHUS, KOTOpas MPOSBISICTCS B IMOHYXICHHH
0053aHHOTO JIMIIA CO31aTh HEOOXOAUMBIC YCIIOBHS IS peaju3aldd MpaBa Ha
CBOOOy TBOPUECTBA,;

— IIpaBO MPUTSA3AaHUA, KOTOPOE 03HAYAET, YTO TBOPUYECKHUI pabOTHUK BIIpaBe
00aNoBaTh B YCTAHOBJICHHOM IOPSAKE NCHCTBUS JIMI[, TOCYAaPCTBEHHBIX H
WHBIX OpraHoOB, HApyUIAIOIIHME €ro INpaBa M 3aKOHHBIE HHTEPECH], a TaKXKe
oOpamaTecs B Cy 3a 3alIUTONW CBOETO HAPYIIIEHHOTO MPaBa,

— BO3MOXKHOCTh TOJB30BaHUS COLHUAIBHBIM 0JIaroM, 3aKJIIOYAIOIAsCS B
TOM, YTO TBOPYECKHH PaOOTHHUK HMEET MPaBO Ha CBOOOIY PpACHOPSKCHHS
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pe3yJbTaTaMi CBOCH HEATENHFHOCTH, Ha IOJNYYCHHE BO3HAIPAXKICHUS 3a CBOH
TPyI, a TakXKe MPaBO Ha CBOOOMY B BHIOOpE TEMBI, CIOXKETa, KaHpa B (OPMBI
BOIUIOIICHMSI CO3/1aBaEMbIX UM IOHSTHH WM XyIOXECTBEHHBIX 00pa3oB. OH
MOXET TaKKe CaMOCTOSTENIBHO pElIaTh BONPOC O BBIIYCKE CBOETO
NPOU3BEICHUS B CBET, NPUIAHWUHM IPOM3BEACHHIO OKOHYATEILHOW (HOpMEI,
MMeeT IIPaBO Ha OXpaHy pe3yJbTaTa TBOPYECKOH IesATeIbHOCTH.

JluccepTaHT NpPUXOIUT K BBIBOJLY, YTO OCHOBHOE MPaBO Ha CBOOOAY
TBOpPYECTBA MpeICTABJIsieT 000/ KOMIIEKCHOEe Cy0beKTHBHOEe MNpaBo,
cocTosiliee W3 TAKUX MPAaBOMOYMIi, KaK BO3MOKHOCTb JeiicTBHS,
BO3MOKHOCTH TPeOOBAHMS COOTBETCTBYIOIIEr0 MOBEAEHHSI OT 00SI3aHHOTO
JIMIA, MPABO NMPUTSI3aHHUsI, MOTEHIHAJILHASI BEPOATHOCTH BO3SHHKHOBEHHSI
OTHOIIEHMIi 110 MOJIB30BAHMIO ONIPeAe/IeHHBIM COIHATBHBIM 6J1aroM.

B mpemvem napacpaghe ncenenyercs BOnpoc 0 COOTHOLICHUH Ne)UHHUIINHA
MOHATHH «IpaBO» M «cB0O0OJa», W COOTBETCTBCHHO IOHATHH «IpaBO Ha
TBOPYECKYIO JEATEIBHOCTE» M «CBOOOJa Ha TBOPUECKYIO NCSATEIHHOCTD.

ITo MHeHWIO aBTOpa, «cBOOOXA TBOpYECTBA» SBIAETCS OoJice IMHMPOKHM
MIOHATHEM, YeM <qIpaBo Ha CBOOOY TBOPUECTBaA».

Koncrutymuss P® 1993 r., rapantupys cBOOOLY JIUTEpPATypHOIO,
XyIO)KECTBEHHOT'0, HAyYHOTO, TEXHHYECKOTO W IPYrHX BHJIOB TBOPYECTBA, a
TaKKe TMPENoJaBaHMs, OCHOBBIBACTCS Ha NPUHIOUIE HICOJOTHIECKOTO
MHOroo6pasus (cr. 13, 4. 2). OCHOBHBIC HOPMBI 00ECIICYHBAIOT TPeOOBAHHMS
MeXayHapoJHOrO IaKTa 00 3KOHOMUYECKHX, COLMAIBHBIX M KYJIBTYPHBIX
npaBax 1966T. yBaxars cBOOOAY, 0€3yCIIOBHO, HEOOXOIUMYIO JUIsl HAyYHBIX
HCCIIEJOBAaHUH M TBOPYECKOW MAEATEIBHOCTH, 3aKperuieHHble B 4. 3 cr. 15
[Takta. CBoOOma TBOpYECTBa TapaHTHPOBAHA 3alpPeTOM IEH3YPHl —
TpeOOBaHMS OT pEeNAKIUH CPEICTB MacCOBOH HH(OpPMAIMU CO CTOPOHBI
JIOJDKHOCTHBIX JINI], TOCYIapCTBEHHBIX OPraHOB, OpraHW3alWi, yYpEKICHUH
win  OOUIECTBEHHBIX  OOBEIWHEHHWH  TNPEIBAPUTENHFHO  COTJIACOBHIBATH
COOOIICHHS ¥ MaTepHaIibl (KpOME CITydaeB, KOr/a JOTDKHOCTHOE JIMIO SBISIETCS
aBTOPOM HJIM HHTCPBBIOMPYEMBIM), a pAaBHO HAJOXEHHs 3ampeTa Ha
pacrpocTpaHeHue COOOIICHNI U MaTepHasIoB, UX OTAEIbHBIX YacTeH.

CBoOozma TBOpYecTBa IpeAINONaraeT HEIONMYCTUMOCTb HIICOJIOTHYECKOTO
OUKTaTa, KOHTPOJS M IIEH3Yphl CO CTOPOHBI TOCYHapCTBa BO BCEX BHAAX
TBOPUYECKOH camMOpeaJiM3anny, a MpaBo Ha CBOOOAY TBOPUYECTBA INPEIIOIaraet
rapaHTHPyeMoOe KOHCTHTYLIHOHHBIMH HOPMAaMH IIPaBO YEJIOBEKa CO31aBaTh
JIHUTEPATYpHBIC, XYyJNOKECTBCHHbIC, HAy4YHBlE M JpPYTHe IPOU3BEICHUS,
NPOBOANTH  HAayYHBIC HCCIIEOBAaHMs, 3aHUMAThCS  HM300pETaTeILCTBOM,
IpernoiaBaHueM, CIIEHHYECKOH e TeTbHOCTHIO.
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CBoboy TBOPUECKOH AEATENBHOCTH CIEIyeT pacCMaTpUBaTh KaK MPUHIIHIL
(hYHKIMOHUPOBAHUS ITYXOBHO-KYJIBTYPHBIX OTHOIICHHH, OCHOBOH KOTOPBIX
SIBIISTIOTCSL  MJICOJIOTMYECKOE MHOTOOOpas3ue, OTCYTCTBHE TOCYJapCTBCHHOM
ICH3YPBI, CBOOOAA IHMYHOCTH, KOHKYPCHIHWSA, T.K. <«CBOOOJAa TBOpYECTBA»
YKa3bIBaeT HA TaKOI MPHU3HAK OCYIICCTBIICHHUS TBOPUYECKOHW AEATEIBHOCTH, KaK
ee «CBOOOIHBIII» XapakTep.

IIpaBo Ha cBOOOAY TBOpYECTBA BXOJUT B TPYIIY KYJIbTypHBIX IIpaB
YeloBeKa W TpaKIaHWHA Hapsay ¢ MpaBOM Ha oOpa3oBaHWE M TIPaBOM Ha
ydacTHe B KyJIbTypHOH XHU3HH, HA TOJIE30BAHIE YIPEKICHUAMH KyIbTYPHI, Ha
JIOCTYTI K KyJBTYPHBIM IECHHOCTSIM.

OCHOBBIBasICh Ha B3IJOaX POCCHUIICKMX KoHCTUTymHoHanuctoB (M.E.
dapbepa, C.A. Apakbsna, B.H. Kynpssuesa, B.B. Jlazapesa), aBrop nenaer
BBIBOJI, YTO CBOOOJA MPEMOJaBaHHUSI — 3TO BHJ] TBOPYECKOHN IEATCIHHOCTH,
BKITIOYAIONIUIA B ceOs Kak BHIOOp TEIaroroM WHAWBUAYAIGHOW METOIHMKH
o0yuyeHHss W  BOCIHTaHHWA, TaKk ¥  COOJIOACHHE  YCTAHOBIICHHBIX
TOCyapCTBEHHBIM OOpa30BaTEIbHBIM CTaHIAPTOM IpaBWI U TpeboBaHwidl. B
CBA3M C OTHM OH OTMEYacT, 4YTO MpermojJaBaTelsiM 00pa30BaTEIbHBIX
YYpEeKACHUH pa3HOrO ypOBHS HEOOXOOMMO HCIIONB30BATh M BHEIPATH TAKHE
METOJMKH OOYYeHHWs] M BOCIHTAHHUSA, KOTOPBIE CIIOCOOCTBOBAIH  OBI
MaKCUMaJIbHOMY BBISIBICHHIO TBOPYECKHX CIHOCOOHOCTEH y 0OydYaeMBIX U B
JABHEHIIIEM Pa3BUBAUCH, MOOMIPSITUCh U CTUMYJIHPOBAIUCH TOCYIapCTBOM,
npodecCHOHATEHBIM COOOIIIECTBOM, OOIIECTBEHHOCTHIO.

Ipn wuccnemoBaHWM MecTa aHATU3UPYEMOTO IMpaBa B CHUCTEME
KOHCTHTYIIMOHHBIX TpaB M CBOOOJ UYeNOBeKa W TpakgaHWHa B Poccum
MMOTYEPKHYTO, UYTO OTO TPABO CIIOCOOCTBYET MIyXOBHOMY pAa3BUTHIO H
TBOPYECKOH caMopeann3aliy JTUYHOCTH, CO3AeT YCIOBUS IS KyJIbTYPHOTO
oOoraieHusi ¥ MPOCBEIICHHUST BCero oOIiecTBa B meloM. [IpaBo Ha cBOOOTY
TBOPYECTBA TIOMOTACT COXPAHATh U YKPEIUIATh HPABCTBCHHBIC ILECHHOCTH
oOrmiecTBa, TpaOWIW{ TMAaTPHOTH3MA M TyMaHW3Ma, KYJbTYpPHBIH M HAyYHBIH
MTOTEHIMAJ TOCYIapCTBA.

Bmopas znasa «Mexanuszm peanuszayuu KOHCHMUMYUYUOHHO20 RPAGA HA
c60000y meopuecmea 6 Poccuiickou @edepayuu» BKIIOYaeT B cebs Tpu
maparpada. B nepgom napacpaghe C TENBIO BBIABICHHS CTPYKTYPHBIX
KOMIIOHCHTOB MEXaHW3Ma peaju3allid OCHOBHBIX TpaB U cB0oOOX, (opM,
Croco0OB, CPEeACTB W CTaAWN peann3alii CYOBEKTHBHBIX IIPaB MPOBOIUTCS
KpaTKUil ~ aHaldW3  COJCpKAaHWUS  KAaTeTOPUH  «MEXaHH3M  TIPaBOBOTO
PeTYIUPOBAHUS».
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OCHOBBIBasCh Ha CYKICHUSIX " BBIBOJAX poccuiickux
KOHCTHUTYIIMOHAIMCTOB OTHOCHTEJIFHO TPOOJIEMBI peaIn3alii OCHOBHBIX IIPaB
U CcBOOOX, aBTOp ONpEAEIsIeT KATCTOPUI0 «MEXAaHHM3M  pealu3aliu
KOHCTUTYIIMOHHBIX TMPaB WU CBOOOI» KaK COBOKYITHOCTh CPEICTB, (opM H
croco0OB peanm3anuy CyOBEKTHBHOTO TIpaBa, ICHCTBYIOIIMX B TEUCHUE
MOCTICIOBATENbHBIX ~ CTaAWA  €AWHOTO TMpolecca ¥ NPHUBOMINIMX K
(aKTUYECKOMY  TOJIb30BAHUIO  COIMAJBHBIMH ~ OJIaraMH W KOHCYHOMY
pe3ynbTary.

OCHOBHBIMH 3JIEMEHTAMH peaN3allii KOHCTUTYIIMOHHBIX TPaB ¥ CBOOO, B
T.4. ¥ IpaBa Ha CBOOOIY TBOPYECTBA, SIBIISIOTCS

1) KOHCTUTYIMOHHBIH CTaTyC, KOTOPBIA BKJIIOYAET OCHOBHBICE HOPMBI H
KOHCTUTYIMOHHBIE IIPAaBOOTHOIICHHS,;

2) KOHKpeTH3aIHs PaB U 00SI3aHHOCTEH B OTPACIIEBOM 3aKOHOIATEIILCTRE;

3) akTuBHOE MOBeJeHUE cyObekTa B (popMe COOIIOAEHUs, UCTIOIb30BaHMS,
HCTIOTHEHUS TIPABOBBIX MPEANUCAHNH;

4) nonp30BaHKEe CYOBEKTOM OINPEIEIEHHBIM COLUAIBHBIM 0JIaroMm;

5) aktuBHOE TMOBeleHHE CYOBEKTa IO BOCCTAHOBIICHHUIO U 3alllUTE
HapyIICHHOTO TIpaBa, Y€MYy COOTBETCTBYET OOS3aHHOCTH YIIOJHOMOYEHHBIX
TOCYJapCTBCHHBIX OPraHOB 3aIlUINATh W OXPAaHITH COOTBETCTBYIOIIHE IIpaBa.
OpHako NaHHAs CTAaaus pealu3alii KOHCTUTYIIMOHHBIX IPaB U CBOOOA HE
SIBIISICTCS 0053aTEIILHON, a MOKET OBITh (PaKyIbTATUBHOM.

Bo smopom napacpaghe uiccnemyercs MecTo mpaBa Ha CBOOOTY TBOpPUYECTBA
B KOHCTUTYITUSX 3apYOCKHBIX CTpaH, BKIIto4as rocyaapctea CHI .

Oco0OCHHOCTh KOHKPETH3alMU OCHOBHOTO MPaBa Ha CBOOOAY TBOPYECTBA, a
TaKXKe OXPaHBl WHTEIUIEKTYaJIbHOH COOCTBEHHOCTH COCTOUT B HEOOXOIMUMOCTH
B OOJBIIOM KOJNMYECTBE OTPACIIEBBIX M CIEIHAIM3MPOBAHHBIX HOPMATHBHBIX
aKTOB, T.K. CYIIECCTBYET 3HAYUTEIHLHOC pPa3HOOOpa3ue BHUIOB TBOPUCCKOM
NESITETFHOCTH U €€ PE3YJIbTAaTOB, 3aIIUTHl aBTOPCKHUX M CMEIKHBIX MPAB.

JuccepranT moamep)KWBaeT BBICKa3aHHBIE B JUTEpaType MHEHHS O
LeJIECO00Pa3HOCTH MPUHATHS 3aKOHOAaTeNeM (eepaTbHOTO 3aKOHA, KOTOPBIH
OBl YETKO OMPEICIIUT PABOBOE MOJIOKEHHE TBOPUCCKUX PaOOTHHKOB, a TAKKE
peTIaMeHTHpPOBal  KOHKPETHBIE BUABI TBOPYECKOW  JHesATeNpHOCTH. B
Koncturyuu PO npsMo He cKa3aHO, YTO UMEHHO MOKHO OTHECTH K APYIHM
BHJaM TBOPYECKOH NEATCIBPHOCTH. bE3yCIOBHO, 3TOT CIOXHBIA BOIPOC
TpeOyeT CBOEro 3aKOHOJATENFHOIO YyperyJHupOBaHHMS W KOHKperm3anumu. K
OTIPE/ICICHNIO BHJOB TBOPUYECTBA, HE OXPAHIEMBIX NPABOM WIH BOOOIIE HE
MOMAaAANIMX B chepy MPaBOBOTO PEryIHpOBaHUs, poccuiickas KoHcTuTymms
KaK aKT IpsSMOTO JACUCTBUS OJHKHA HMETh HEITOCPEICTBCHHOE OTHOIIICHHE.
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OcoOblii WHTEpEC B CBETEC aHAIM3UPYEMOW MPOOJIEMBI TPEICTABISICT
MPaBOTBOPUECTBO. Ero CyImIHOCTH COCTOMT B BO3BEICHHW TOCYNapCTBEHHOMN
BOIM B HOPMBEI TIpaBa, B (OpMy HOPHUAMYCCKUX NPEANMUCAHUNA, WMECIOIIIX
00111e00s13aTeIBHBIN XapaKTep.

IIpaBOTBOpPUYECTBO — MHOTOACIIEKTHOE TI0 COACPIKAHMIO SBIICHUE, CITOMKHAS
TOCYAapCTBEHHAsT JCSITENLHOCTh 1O (DOPMYITHPOBAHHWIO OOIIMX IPaBHII
MOBEICHHUS, UMEIOIIasl MOJTMTHYECKOE B COIMAIbHOE 3HaUCHHE.

YpoBeHb M KyJNbTypa MpPaBOTBOPUYECTBA, @ COOTBETCTBEHHO M KadeCTBO
MIPUHUMAEMbIX HOPMATHUBHBIX aKTOB — 3TO TOKa3aTellb IMWBUIN30BAaHHOCTH U
JIEMOKpaTHUHU OOIIECTBA.

JuccepTaHT MPUBOAUT HOBBIC apTyYMEHTHI B IOJIb3Y HEOOXOJAMMOCTH Ha
3aKOHOJATEILHOM YpPOBHE pACHIMPUTh M ACTATU3UPOBATh HOPMBI O CYTH
MPaBOTBOPYCCKOW JEATEIBHOCTH, 3aKPEMUTh MPHHIUIEI MPABOTBOPYECTRA,
OTJCNBHBIC  BHIBI, OCOOCHHOCTH  (pelepaJbHOTO W  PETHOHAIBHOTO
TPaBOTBOPYECTBA.

IToMmuMO 3TOro akTyalmbHbIE TOTPEOHOCTH COIMAIBHOW TPAKTHUKH B
YCKOPCHHOM H IICJICHANPABICHHOM pPa3BUTHUH HAyJHO-TEXHHUYCCKOU CQeph
00yCIIOBIMBAIOT HEOOXOAMMOCTh BBIPAOOTKH €IWHOW, B3aMMOCBSI3aHHOM,
BHYTpEHHE HEMPOTHBOPEUMBON CHUCTEMBI POCCHHCKOTO 3aKOHOIATEILCTBA O
HAayKe W HAY4YHOH JaesTenbHOCTH. [lomo0Has cucTeMa IOMKHA CTPOHTHCS Ha
Oase peryIupoBaHUs H CTHMYJIUPOBAHHUS 00mmx MIPHUHITUTIOB
HAaJIOroo0JI0KeHNs B chepe HaydHOH ACATENHHOCTH, 3AIIUTHI U OXpaHBI MpPaB
WHTCIUICKTYalIbHOH COOCTBEHHOCTH Ha pPE3YyJlbTaThl 3TOW JAEATEIEHOCTH,
COOTHOIIICHUSI CMETHOTO (DHHAHCHUPOBAHUS U KOHKYPCHOTO pPacIpeclIcHUs
CPEICTB, TPY/Aa HAYYHBIX paOOTHHUKOB.

EcTh OocHOBaHUWS W3JOXKUTH OTH TPHUHIUIBI B OTIEIHPHOM HOPMAaTHBHOM
aKTe KOAU(UIIMPOBAHHOTO XapakTepa W OOIIEOTPAcieBOro (mast HAyKH)
craryca. Takyio Harpy3ky MoOr Obl B3iTh Ha ceOs IPUHIMITAAILHO HOBBIH,
oranuHblii 0T DenmepanpHOro 3akoHa or 23 aerycra 1996 r. «O Hayke u
TOCYAApCTBEHHOM Hay4YHO-TEXHUYECKOW mosuTuke» denepanbHblii 3akoH «O
HAayKe W HAYYHOH [MEATEIbHOCTH». B HEM clieyeT HEe TOJBKO OIpPEICIUTh
KOOPIMHUPYIONIUE  TMPUHIMIBI  3aKOHOJATENbCTBA O  HAyKe, HO H
COOTBETCTBYIOIIIMM O00pPa3oM OTKOPPEKTHPOBATh T€ HOPMBI TPa)KTaHCKOTO,
HAJIOTOBOT'O, OFOJKETHOTO, TPYIOBOTO 3aKOHOJATEIhCTBA, KOTOPHIC ceifyac B
HEJOCTaTOYHOW Mepe OTPaKaloT CHenu(UKy TMPaBOBOTO PETYINPOBAHUS
OTHOILICHUM, CBSI3aHHBIX C OpraHu3alMell W OCYIIECTBICHHUEM Hay4dHOMH
JICSITETBHOCTH, HCIIONB30BAHUS €€ Pe3ylabTaToB. be3 moqo0HONH HOpMaTHBHO-
MPaBOBOW  KOHKPETHU3AIlMM  OTPACICBOTO  3aKOHOJATENBCTBA,  0a30BEIC
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MOJIOKCHHS 3aKOHA B 3HAYMTEIBHOW Mepe OyayT HOCHUThH ACKJIapaTHUBHBINA
XapakTep W HE CMOTYT OOECNeYnTh PHIBOK B PAa3BUTHU IEPEIOBBIX
WHHOBAIIMOHHBIX TEXHOJOTHIA U pa3paboToK.

B HEKOTOpBIX 3aKOHOMATENBHBIX aKTaX, B 4yacTHOCTH, B cT. 31 OcHoB
3aKOHOJATENLCTBA O KYJIBTYpe, COIEp)KATCS IOHATHS, CMBICI KOTOPBIX HE
pacKphIBaeTCsl, ¥ Ha MPAKTHKE BO3HUKAIOT OMPEIEIICHHbIE TPYIHOCTH C HX
TOJIKOBaHHEM.

B cBs13u ¢ M3710KEHHBIM OBLIO OBI 1EJIecO000pa3HO, KaK CUNTACT COMCKATEINb,
JUISL yCTpaHEHMsI IPOTUBOPEUHI M HEOTHOZHAYHOCTH B IOHUMAHUK HEKOTOPBIX
TepMuHOB CT. 31 OCHOB 3aKOHOIATENBCTBA O KYyJIbTYpe 3aKpeluTh Ha
3aKOHOJATEeIBbHOM YpPOBHE TJIAaBHBIC TIPU3HAKKM KaTEropuil  «pacoBasd,
HaIlMOHAJIbHAS, PEMTHO3Has, KJIAcCoBas M HWHAS HCKIIOYHTEIHHOCTh HIIH
HETEPIIHIMOCTE .

PerynupoBanue OTHOIICHWA, BO3HHKAKIIUX IO TOBOAY CO3IaHHUA U
WCTIONIb30BAHUS PE3YJIBTATOB TBOPYECKOW JEATETHHOCTH, MAOJDKHO OBITh
npeactaBieHo, ucxonsa u3 Koncrtutynuu PO u npunstoir Yactu uerBepToi
I'paxnanckoro komexkca P® 2006 r., kommiekcHOW otpacibio <«IIpaBo
MHTEJUIEKTYaIbHOM cOOCTBEeHHOCTH». OTMEUYEHO, YTO Pedb HJET O JTOCTATOIHO
ITUPOKOH THHAMUYHON cepe B3aUMOCBI3aHHBIX OOIIECTBEHHBIX OTHOIICHHH,
00YCIIOBIICHHBIX MIPaBOBBIM peryiupoBaHHEM HHTEIUICKTYaTbHOM
COOCTBEHHOCTH.

C npunsitieM Yactu getBeproit I'paxmanckoro kogekca P@® B 2006r. 0Lt
cAenaH OOJIBIION IIar BIIEpe]l, KOTOPHIA 3aBepIIaeT MPOIECcC KOMU(PUKAIMH
TPaXKIAHCKOTO 3aKOHOJATEIhCTBA B OOJACTH 3aIlIUTHI HHTEILICKTYaIbHOM
COOCTBEHHOCTH.

B 3akonHe pemeHbl dYeThIpe OCHOBHBIC 3a7add  KOIU(DUKAIIMOHHOTO
XapakTepa:

1) mosnHOe cocpenoroyeHue B poccuiickoM ['K HOpM 00 MHTEIIEKTYaIbHOM
COOCTBEHHOCTH. DTO MpEAroIaraeT OTMEHY psaa 3akoHoB 1992-1993rr. 06
OTIENBHBIX BHJAaX WHTCIUIGKTYAIbHOH COOCTBEHHOCTH, MHOTOYHCIICHHBIX
MOCTCIYIONUX 3aKOHONATCIBHBIX HACIOCHHA Ha OSTH aKThl, a TaKXKe
OCHOBAaTEJIbHYIO TIepepaboTKy JEHCTBYIONMIETO 3aKOHOIATENICTBA B OTOU
o0Omacru;

2) mpuBeneHue (enepalbHOr0 3aKOHOMATEIbCTBA 00 HHTEIUICKTYaTbHON
COOCTBEHHOCTH B €IHMHYIO cHUcTeMy. Hambomee 3aMeTHO B 3TOM OTHOIICHHUU
BoIAeNeHne B ueTBepTOi yactu I'K P® o6mmx monoxenuii (rir. 69, cocrosias
u3 30 crareif). DTO BIlCUET OMPEACICHHYIO MPABOBYIO JKOHOMHIO H, YTO
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Ba)kKHEE, TI03BOISIET C(OPMYIHPOBATH HEKOTOPBIC €IWHBIC, MPUHIMITHATBHON
BaYXHOCTH 3aKOHOIIOJIOKCHHS,

3) pelieHHe BOMpPOCAa O COOTHOIIEHHH HOPM OO0 HWHTEIUIEKTYaIbHON
COOCTBEHHOCTH C OOILIMMU TOJIOKEHUSIMH TPaXJaHCKOTO 3aKOHOAaTeIbCTRA (0
cyOBeKTax, CHeiKax, MCKOBOH IaBHOCTH, INPEICTABHTEIBCTBE, TOTOBOPAX H

ap.);
4) mpoBecHHE CIOXHOH  KOIMDUKALMOHHOH pabGOTBl  FOPHUAHKO-
TEXHUYECKOr0 XapakTepa — YCTPAaHEHHE PACXOXICHUM M MPOTHUBOPECUUN

MEXIy  JNEHUCTBYIOIIMMH  HOPMaMH  DPa3HBIX  HOPMATHBHBIX  aKTOB,
CTPYKTYPHPOBaHUE TEKCTa, 3HAYUTCIHHOC VIYYIICHUE CTHIS, CTPYKTYPBI
3aKOHA, TS PMUHOJIOTHH.

Tpemuii napacpag TOCBAINIEH HWCCICIOBAHUIO HHCTUTYTAa OTPAaHUICHHS
MpaB KaKk KOMIOHEHTY KOHCTHUTYIIHOHHO-TIPABOBOTO MEXaHH3Ma pealiu3alliu
aHamu3upyemoro mnpapa. OTrpaHHYEeHHE IIpaBa COOTHECCHO M CBS3aHO C
KOHKpETHU3aI[Mel TaHHOTO MpaBa B OTPACIEBOM 3aKOHOAATEILCTBE, a TAKIKE €T0
OXpaHOM U 3aIlUTOM.

ABTOp TpHICPKHUBACTCS TOYKH 3PCHHUSA, BBICKA3aHHOW B JIUTEpPaAType,
COIJIaCHO KOTOPO# c1ocoOsl (pOpMBI) OrpaHUYEHHs TpPaB U CBOOOI HAXOMIST
BBIpQKEHUE!

1) B 3ampeTe Ha ONpe/EICHHBIN BAPUAHT pea3aliy npaBa WK CBOOOIBI,
YTO MPEANONaraeT YCTAHOBJICHHE TPAaHUIl TOBEACHUS (OTHOCHUTEIbHBIN
3amnper);

2) mpsMOM 3amlpenIeHHOM OCYIIECTBICHHUH IpaBa (CBOOOMBI) B IEJIOM
(abcomoTHBIN 3amper). DTO B JEHCTBUTEIBHOCTH TMPOUCXOIMT PEIAKO U
CBS3aHO, TJAaBHBIM 00pa3oM, C 3aJadaMl OOecIieueHHUs HaMOHATBHON
0e30MacHOCTH U HOpMaMHU OOIIIECTBEHHON MOpaJIH;

3) JIETUTUMHOM BMEIIATENLCTBE B OCYIIECTBICHHE JaHHOTO IpaBa
YIIOJTHOMOYEHHBIX TOCYIAPCTBEHHBIX OPTaHOB;

4) yCcTaHOBJEHHHM OOS3aHHOCTEH M PpA3IMYHBIX BHJIOB IOPHIANYECKOU
OTBETCTBEHHOCTH.

Hccnenyetcst ycTaHOBICHUE OTpaHWYCHHs 3TOro mpaBa B cT. 31 OcHOB
3akoHoAaTtenbcTBAa P® 0  KymbType, COIVIAaCHO  KOTOpPOMl  Oprassl
TOCYAapCTBEHHOW  BJIACTH, OpraHbl MECTHOTO  CaMOYIIPaBJIICHWS  HE
BMCIIMBAIOTCS B TBOPYECKYIO NEATCIBHOCTh TPAXKIaH M WX OOBCAMHCHUIA,
TOCYAapCTBEHHBIX ¥ HETOCYNApCTBEHHBIX OpTaHHW3aIlMil KyJIbTYphI, 3a
HCKIIIOUEHUEM CITydaeB, KOTJa MOJO0OHAs NEesATENIbHOCTh BEAET K IMpOIIaraHje
BOMHBI, HACWJIHA M >KECTOKOCTH, PacOBOM, HALMOHAIBHOM, PEIUTHO3HOH,
KIJIACCOBOW M MHOW UCKJIFOUUTEIFHOCTH WM HETEPIHUMOCTH, IIOpHOTpaduu.
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OcHOBBI 3aKoHOATENBCTBA PD 0 KyiabType (cT. 28) ycTaHaBIMBAIOT, YTO
TOCYIapCTBO O0OECIeYrMBAET OpPraHU3aIUsAM, TPEACTABISIONIAM TBOPYECKUX
pabOTHUKOB, BO3MOXKHOCTh y4YacTBOBAaTh B pa3pabOTKE TOJHTHKUA B OOJACTH
KYJBTYpBI, KOHCYJIBTHPYETCS C HUIMHU TPU Pa3pabOoTKe MEPOIPUSATHI B 00JIaCTH
3aHITOCTH, TPOPECCHOHATHLHOW TIOATOTOBKH, YCIOBHH Tpyla, COLMAIHHOU
3aIIUTHl TBOPYECKUX PAOOTHUKOB, HE BMEIIMBACTCS B UX NEATEIHHOCTh, €CIIH
HHOE HE TNPEIyCMOTPEHO POCCHUHCKUM  3aKOoHOAAaTeNbCcTBOM. OmHaKo
BOCTpEeOOBAaHHOCTh ATOW HOPMBI HEBHICOKA, B T.4. M3-3a IMACCHBHOCTH MHOTHX
TBOpPYECKHX  pPabOTHUKOB,  MaJOaKTHBHOH  TO3WIMU  OOIIECTBEHHBIX
OpraHW3aIlii, MPU3BAHHBIX 3aIUINATh UX MIPaBa.

I[IpumepoM  JIETUTUMHOTO BTOP)KEHHUSI  SIBIIIETCS  yCTAHOBJICHHE
KOHCTUTYIIMOHHBIX OTPAaHWYEHHUH TIpaB M CBOOOA B YCIOBHUAX YPE3BHIYANHOTO
moyoxeHus. [lepedeHp mpaB M CBOOOJ, HE MOMJICKAIIUX OTPAHUUCHUIO B
YCIOBUSIX YPE3BBIYAMHOIO TIOJIOKEHUS, yKa3aH B OCHOBHOM HOpMe (4. 3cT. 56).
KoHcTuTylInoHHOE TMpaBo Ha CBOOOAY TBOpUYECTBA HE COACPIKHUTCS B OTOM
MepevHe, COOTBETCTBEHHO JaHHOE MPaBO IMOJICKHUT Pa3yMHOMY OTPaHHYEHUIO
B YCIIOBUSIX UYPE3BbIUAHHBIX PEKUMOB.

ITomumo TmoOHATHS  «orpaHuueHue» B  poccuiickoil  KoHcrurynuu
HCTIONIE3YETCS U TIOHATHE <GarpeT». 3anpeThl, Kak U 005S3aHHOCTH, €CTh OJHU
U3 CIOCOOOB OrpaHMYeHHUs mpaB U cBoOoa. CormacHo cr. 19 3ampemarorcs
JMOObIC (OPMBI OTpaHWUCHHS TpaB TPaXIaH IO TPU3HAKAM COIUAIBHOH,
pacoBoM, HAIMOHAIBHOM, S3bIKOBOM WIJIM PEIMTHO3HON TPUHAJJICKHOCTH.
JlaHHYI0O HOPMY MOKHO TOJKOBAaTh B TOM CMBICIIC, YTO OTPAHMUYCHHS JIFOOBIX
MpaB MO JIAHHBIM MMPU3HAKAM HE JOMYCKAIOTCS HU MPU KAKUX YCIOBHAX (B T.d.
U [IPH BBEJICHUN YPE3BBIYANHOTO MTOJOXKEHHS).

OTMeTuM, 4YTO OJHOW W3 BAKHEHWIINX TapaHTHH  peanu3anuu
KOHCTUTYIIMOHHOTO MpaBa Ha CBOOOJY TBOPYECTBA SBJIACTCS YCTAHOBIICHHC
3alpeTa Ha OCYIIECTBICHUE MOHOIOIUY W HEOOPOCOBECTHONH KOHKYPCHIIUU B
00J1acTH KyJIbTYPhl M TBOpUYECTBA. J[aHHOE MOJIOXKEHHE 3aKPEIUIeHO B CT. 32
OcHOB 3akoHOmaTenscTBa P® 0 KymbType, COIIacHO KOTOpPOM JeHcTBHA
OpraHOB TOCYAAapCTBEHHOW BIACTH, JOHKHOCTHBIX JIML, MNPENSTCTBYIOIINE
BO3HUKHOBEHHIO HOBBIX CYOBEKTOB KYJIBTYPHOH NEATEIHHOCTH IO MOTHBaM
HelenecooOpa3HoCTH, KBATU(QUITUPYIOTCS KaK OCYIIECTBICHHE MOHOIIONHHA U
MOANaAa0T MO ACHCTBUE aHTUMOHOIIOJIBLHOTO 3aKOHOIATEbCTBA Poccuiickoi
®Deneparuu. OnHako 3PPEKTUBHOCTD TAHHOTO 3aKOHOIOJIOKESHHUST HEBEITHKA.

Hecobmonenune 3ampeToB, yCTaHOBJICHHBIX 3aKOHOIATELCTBOM, OOBIYHO
MPUBOAUT K  3IOYHOTPEONICHWIO  MpaBOM. PemiarommM  MpU3HAKOM
3IOYIOTPEONICHUST  MPaBOM  SBJSICTCS ~ HCKOHCTUTYIIMOHHBIN — XapakTep
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MIPOMCXOISAIIETO! ¢opMarlbHO ~ TIpaBOMEpPHOE  JEsTHHE  OKa3bIBAeTCS
HEKOHCTUTYIIHOHHBIM TI0 CBOCH CYTH, MPUYUHAS TEM CaMbIM ymiepO u (HiTH)
BpEI JIMYHBIM HJIH OOIECTBEHHBIM OJIaram.

[Ipn ananmze mnpoOneMbl OrpaHWYEHUss KOHCTUTYLMOHHOTO IIpaBa Ha
cBOOOSy TBOpYECTBa Kak TpaBa, TrapaHTupoBaHHOro KoHcturyiueir PO u
POCCHIICKMMH 3aKOHAMH, IHCCEPTAaHT pPACCMATPHUBaJ TIPABOBYIO IO3HIIHIO
Koncrurynmonnoro Cyma P® or 30 oxrsa6ps 2003 r. oTHOCHTENBHO
OTPaHUYCHUH OCHOBHBIX TIPaB.

Tpemva cnasa «KoHcmumyyuoHHo-npaéoevie 2apanmMuu npaea Ha
80000y meopuecmea 6 coepemennou Poccuu» BxirouaeTr B ceOs 1Ba
naparpada.

B nepsom napacpage otmedaercsi, 4TO ITyXOBHO-KYJIBTYpPHBIC TapaHTHH
MMEIOT MEPBOCTENICHHOE 3HAYCHUE ISl Pealn3aliii KOHCTUTYIIMOHHOTO ITpaBa
Ka)XJIoro Ha cBOOOMy TBOpuecTBa. MIMEHHO JaHHBIE (PaKTOPHI YCTaHABIUBAIOT
caMy BO3MOXKHOCTB 3aHITHS TBOPUYECKOW JEATEIFHOCTBHIO, CBOOOMY BEIOOpA ee
BUOB, T.K. OMHO M3 YCJOBHH €€ OCYIIECTBICHHS — 3alldTa TOCyIapCTBOM
pe3yIIbTaToOB TBOPUYECKOH JNEATEILHOCTH.

3a  MHOTOYHCIEHHBIMH  KJIacCHPUKAIMAMH W JeUHHOHAMH,
0e3yCciIOBHO, HE [JOJDKHA TMpomajaTh TIyaBHas (YHKOHS TpaBa —
obecrieueHne MpaB YeJOBEKa.

JuccepranT paszjensieT MHEHHE psija TPaBOBEIOB O TOM, 4YTO TEPMHUH
«obecnieyeHre» NPUMEHUTEIFHO K PasMIHOTO POJia MPABOBBIM IPEAIHCAHUSIM
BOOOIIE M K NpaBaM M CBOOOJaM B YAaCTHOCTH MOXKHO PacCMaTpuBaTh B JIBYX
CMBICIIaX:  BO-TIEPBBIX, KaK  JEATEJBHOCTh  T'OCYHAApCTBCHHBIX  OPraHOB,
OOIIIECTBEHHBIX OPTaHM3aIHi, TOJDKHOCTHBIX JIMI U TPAXKIAH 10 OCYIIECTBICHHIO
CBOMX (DYHKIHMH, KOMIETCHIIMH, OOS3aHHOCTEH B IIENISX CO3IAaHMS ONTHMAJBHBIX
YCIOBHI [ CTPOroi, HEYKJIOHHOM pealn3alid MNpaBOBBIX MPEANUCAHUNA U
MPaBOMEPHOT'O OCYILECTBIICHUS NIPaB M CBOOOM; BO-BTOPBIX, KaK UTOT, PE3yJIbTaT
JTON JIEATETBHOCTH, BhIpKAIOMIecss B (DaKTHUECKON peam3aiii TPaBOBBIX
TIpeIITMCAHUH, TIPaB U CBOOOJ rpark/IaH .

AKTyaJIbHBIM M JTUCKYCCHOHHBIM OCTAaeTCsi B HayKe BOIIPOC O TapaHTHUsX.
JlokaspIBaeTcs, YTO TapaHTHAMH IpaBa Ha CBOOOTY TBOPUECTBA SIBISAIOTCA
CIICYIOITHE.

1. HenonmycTMOCTh BMeEIIATENbCTBA OPTaHOB T'OCYAAPCTBEHHON BIACTH U
OpPTaHOB MECTHOTO CaMOYIIPABIICHUS B TBOPUECKYIO ACATEIHFHOCTh TPAXKIAH H
X OOBETMHEHUI 32 UCKIIOUYEHUEM CITydaeB, KOTJa Takas HesTeIHHOCTh BEAET
K TporaraHjae BOWHBI, HACWIHMS W JKECTOKOCTH, PacOBOW, HaIMOHAJIBHOM,
PEIUTrHO3HOM, KJIaCCOBOM W WHOM HWCKIIIOYHTEIBHOCTH WM HETEPHHMOCTH,
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nopHorpaduu. 3amper KakoW-Tud0 TBOPYECKOU ACSITEILHOCTH MOXKET OBITh
OCYIIECTBJIEH TOJIBKO CYAOM, a aBTOPHI IMOJOOHBIX MPOM3BEACHWH, KaK H
OpraHbl, MYOIUKYIOIIUE WX, HECYT YroJOBHYI0 M HHYK OTBETCTBEHHOCTb.
CBoOoja TBOpYEecTBa HE MOXET OBITH aOCOJIOTHOW, T.K. BO3MOYKHO
350ymoTpedsieHne 3Toi cBoOoa0i. JIFoboe TBOPUECTBO JAOHKHO HECTH B cebe
MMO3UTHBHOE HAYajo, o0oramaTrh BHYTPEHHHH MHp YellOBeKa, a HE HOCHUTH
OC3HPABCTBEHHBIN M Pa3pyIIAONINNA XapaKTep.

2. HeponyctumocTh 1ieH3ypbl. OTCYTCTBHE HCOJIOTHYECKOTO KOHTPOIIS 32
TBOPYECKHUM IIPOIECCOM H IICH3YPHI B OTHOIICHUH ITPON3BEICHUN JTUTEPATYPHI,
HUCKYyCCTBA W HAYKH SIBIICTCS BIIOJHE oONpaBAaHHbIM. OJHAKO 4YacTo
CpPEICTBAMU MAacCOBOW HWHGOpPMAIMU TPAHCIUPYIOTCS Telelepeiady |
(GWIBMBI, OKa3BIBAIOIINE HETaTUBHOE BIHMSAHWE HAa JETeH W IOJIPOCTKOB,
HarpuMep, OT/AENbHBIE 3apyOeKHbIe OOCBHKH, AEMOHCTPHPYIOIINE HACHINE U
KECTOKOCTh, TEJICTIepeayll KOMEAUHHOTO JKaHpa, BBICTYIUICHUS HEKOTOPBIX
MUCaTeIeH-CAaTUPUKOB, B KOTOPBIX INPHCYTCTBYIOT HEHOPMATHBHAS JICKCHKA,
HETIPMJINYHBIEC JKECTHI W TO3BI, HE JOMYCTHMEIE CIIOBa M BRIpakeHHs. JlaHHas
TEJICBU3UOHHAS M KHHEMATOTpauuecKas MPOAYKIUS HOCUT COMHUTEIBHBIH, C
TOYKH 3pEHUS MOpajH, He OOOTramaroIiuid, a pa3pyHaroifuid TBOPUYECKHI
xapakTep. [lemoHCTpanuio GUIBMOB M Telernepenad mogo0HOro poja cieayer
OTPaHUYHTH, & B PSAJIC CIYYacB U 3aIPETHUTH.

3. PaBHOMmpaBue npodeccHoHATBEHBIX W HEPO(eCCHOHABEHBIX TBOPYCCKHUX
pabOTHUKOB B OOJNACTH aBTOPCKOTO TpaBa M CMEXHBIX MIpaB, TpaBa Ha
MHTEJJIEKTYa bHYI0 COOCTBEHHOCTH, OXpaHy CEKPETOB MacTepcTBa, cBOOOIY
PaCTIOPSHKCHHST Pe3ybTaTaMHi CBOETO TPYJAa, MOJACPKKY TOCyIapcTBa U T. 1.
Cornacao cr. 31 OCHOB 3aKOHOIATEIBCTBA O KYJIbTYPE IMPEACTABUTCIIbHAS,
HCTIONTHUTENbHAS U cyAeOHas BiIacTh B Poccuu BRICTyHaeT TapaHTOM IIpaB H
cB00O BCeX CyOBEKTOB KyJIbTYPHOH NESTEIFHOCTH, 3aIMIIAsl HX [TOCPEACTBOM
3aKOHOJATEIbHON ¥ WHOW WH(QOPMATUBHOW JAEATEIBHOCTH, IIPECCUCHHS
MOCATaTeIbCTB Ha MIPpaBa U CBOOOMEI.

4. 3ammrTa aBTOPCKHUX, U3MATCIBCKUX, MHBIX TPAB HAa WHTCIUICKTYaJIbHYIO
cOOCTBEHHOCTh. [103TOMY OBLT MPHUHAT PSJ CIEIUANBHBIX 3aKOHOB 00 OXpaHe
OOBEKTOB MHTEIUIEKTYaldbHOH COOCTBEHHOCTH, B KOTOPBHIX IIOBBIIICHA
OTBETCTBCHHOCTD 3a UX HapyIieHue, a ¢ sapaps 2008r. Berymaet B criry YacTs
yeTBepTas [ paxknanckoro koaekca P®.

Kak momaraeT comckarenb, CYIIECTBEHHBIM HEIOCTaTKOM 0a30BOTrO
pPETYIUPOBaHUSA ITyXOBHO-KYJIBTYPHBIX OTHOWICHWHA SBISETCA OTCYTCTBHUE
CaMOCTOATENBbHOW cTaThu B AedicTByromeil Koncturynun P®, B kotopoif
3aKPEIUISUIACH OB OCHOBHBIC MPHHITUITEI TTOJUTUKH POCCHIICKOTO TOCyAapcTBa
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B 3TOH cdepe, ONpeneNsuIiNch i CHCTEMAaTH3HPOBAINCH TOJOXKECHUS O CO3TaHUH
ONMarOMPHUATHBIX YCIOBHH U TyXOBHO-KYJIBTYPHOTO Pa3BHTHS 0OIIeCTBa H
rocynapcTBa, (PUKCHPOBAIKCH KOHKPETHBIC TOCYJAPCTBCHHBIC 0053aTEIILCTRA.

HuccepranToMm mpemioxkeHa HoBast penakius cT. 44 Koncruryum PO, B
KOTOpPOM cojAep>KaTcs HOPMBI O COACHCTBHM TOCyAapcTBa TBOPYECKOM
JIEATETBHOCTH W Pa3BUTHU ee rocyaapcTBoM. Ctareio 44 cienyeT H3JI0KHTh B
TaKOM BHUJIC:

«1. Kaxxnomy rapantupyeTcst cBobo/a JIUTEPaTypHOTO, XyI0KECTBEHHOTO,
HAYYHOTO, TEXHUYECKOTO W APYTHX BHIOB TBOPUYECTBA, IPETIOAaBAHUS.

2. Oprassl TOCyJapCTBCHHOM BJIACTH U OPTaHBI MECTHOTO CaMOYIIPABICHUS
HE BIIPaBe BMEIIMBATHCS B TBOPUECKYIO JESATENBHOCTh TpaXIaH M HX
0o0BeIMHEHNH, 3a WCKIIOYEHHEM CIydaeB, YCTAHOBICHHBIX HACTOSIIECH
Koncturynueit u dheneparbHBIM 3aKOHOM.

3. B Poccwuiickoii denepanun cTUMYIHPYETCsS U OKa3bIBAaeTCsl COAEHCTBUE
TBOPYECKOH [eATETFHOCTH, (PUHAHCHUPYIOTCS (QenepaibHble MPOTpaMMBI ee
MOJICP)KKA W pa3BuTHs. VHTemneKkTyaapHas COOCTBEHHOCTH OXpaHSACTCA
3aKOHOM».

HeoOxomuMo  ocyIiecTBICHHWE  IIEICHANIPABICHHON TOCYJapCTBEHHOM
TTOJTUTHKY B TYXOBHO-KYJIBTYPHOH chepe, BKIIOUAOIICH BaKHBIE MEPOIPUATHS
W aKIUH, KOTOphle OBl HE OBUIM IyCTOH Jekiapanueil, a JeHCTBUTEIBHO
CIOCOOCTBOBAIM ~ peaJU3alliil  KOHCTUTYI[MOHHOTO TIpaBa Ha CBOOOAY
TBOpYECTBA. TaKUMH MEPONPUATHIMH MOTYT OBITH CIIEAYIOIIHE.

1. Kommieke Mep mo 0oOecredeHuro OOMNbIICH TOCTYMHOCTH TBOPYCCKON
NESITETBbHOCTH JUISI BCEX TpaxkIaH, (QU3HMYCCKUX JIUI], KOJUICKTUBOB C
TTOCTENICHHBIM IIPEOI0JICHIEM HEONPaBIaHHBIX PETHOHAIBHBIX PA3IHINI.

2. TlnanupoBaHue Pa3BUTHsI COLMAIBLHO 3HAYMMBIX OTpaclieil KyJIbTypbl U
TBOPUYECTBA U IIMPOKOE HCIOJIb30BAHUE CUCTEMBI FOCYAapCTBEHHOTO 3aKa3za U
JNIEMEHTOB  MSTKOTO  (MHAMBHIYAIbHOTO) IUIAHUPOBAHHMS B  IPAKTHKE
MIPaBOBOTO PETYIHPOBAHUSA KYyIbTYPHBIX M TBOPYECKHX OTHOIICHUH. ITO
MMO3BOJIUT TapaHTHPOBATH IIOCTYMATEIFHOE PA3BUTHE NAHHBIX CIOXHBIX H
JTUHAMHUYHO Pa3BUBAIOIINXCS OTHOIICHUN U CBS3EH.

3. CrumynupoBaHHE HAy4HOTO, JIUTEPATYPHOrO, XYAOKECTBEHHOTO,
TEXHHYECKOTO M WHBIX 3HAYMMBIX BHIOB TBOPUYECTBA IIyTeM IIPOBEICHHS
OTKPBITHIX KOHKYPCOB, BBICTaBOK, SPMapoK, OJUMIIHAJ, KOHLIEPTOB, CMOTPOB,
JEeMOHCTPHPYIOIMX HOBUHKM H JOCTIDKCHHS B PasIHYHBIX 00JacTsIX
YeJIOBEUECKON JKU3HEAeATeIbHOCTH. [IOMUMO TIPUBBIYHBIX ()OPM OpTaHU3AINH
U CaMOOpraHHu3ally JIML, 3aMHTEPECOBAHHBIX B TBOPYECKOM camopealn3aluu
(k1y0OB, KPYXKKOB, IOMOB TBOPYECTBA), CIIEAYET PEIIUTENbHEE UCTIOIh30BATh U
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HOBBIE, TAKHE KaK MHTEPHET-(GOPYMBI, HIKOJIbI, KYPChl YYCHBIX, JINTEPATOPOB U
CHELHUATKCTOB, TYPHUPBI T03TOB, BPEMEHHbIE HOBATOPCKHE KOJUICKTHBBI,
(decTHBaIM W YEMNHOHATH WHTEIUICKTYyalbHBIX UTP. ClelyeT BBIHOCHTH Ha
00IIECTBEHHOE M KOMIIETEHTHOE NMPO(eCcCHOHAIbHOE 00CYKICHUE CIIOKHBIE U
HEO/IHO3HAYHBIE BOMPOCHI COOTHOILICHHS KJIACCHUKH M IKCIIEPUMEHTATOPCTBA B
psne chep TBOpUecTBa.

4. Co3gaHue HOBBIX IIPOTPECCUBHBIX  OPTraHU3AIMOHHBIX  (hopM
B3aUMOJICHCTBUSI  HAyYHO-TEXHHUYECKOTO TBOPYECTBA M  MPOHM3BOJACTBA.
Hanpumep, co3nanue OUpK BHICOKUX TEXHOJIOTHI, HHHOBAIIMOHHBIX [IEHTPOB U
CaJIOHOB, OU3HEC-MHKY0AaTOPOB, TEXHOMAPKOB, BHEIPCHYCCKUX MIPEATIPUATHIH, B
T.4. HA CPOYHOH, BPEMCHHOW OCHOBE M C OCOOBIM IPABOBHIM PEKUMOM.
OCHOBHBIM TIPHOPUTETOM SIBJISIETCS MHTCHCHBHOE COLUATBHO-9KOHOMUYECKOE
pa3BUTHE HA OCHOBE HAYKH, MHHOBAIIUI W WHBECTHUIIHIA.

5. Mpunstre u ¢uHaHCHpOBaHWE (eACpPATBHBIX, MEKPETUOHAIBHBIX W
PETHOHANBHBIX MPOTPaMM Pa3BUTHUS KYJIBTYPbl M TBOPUECTBA C KOHKPETHBIMU
KOJINYECTBEHHBIMU U KaYeCTBEHHBIMHU IapaMeTpaMH, OPUEHTUPOBAHHBIMU Ha
pe3yapTaT W OOCCICUMBAIONIMMHU  PCAIHM3AIMI0  TMPUHIWIA  PaBHBIX
BO3MOXKHOCTEH,  TOJlydYeHHE  ONpaBAaHHbIX  JIBIOT,  KPEAUTOB U
rOCYAapCTBEHHOTO COJCHCTBHS. Bce 9TO MO3BOJIMT MOBBICUTH MPO3PAYHOCTD U
3¢ (EKTHBHOCTh COOTBETCTBYIOIIUX OFOIKETHBIX PACXOJIOB.

6. IToxnepxka HAPOTHOTO TBOPYECTBA W HAPOIHOHM KYIBTYPHI B TaKHX €€
NPOSIBJICHUSIX U (opMax, Kak pa3BUTHE PYCCKOTO SI3bIKA, SI3BIKOB HApPOJOB
Poccun, dhompkinop, 0Ob4aun, TpaauIu, OOPSIbI, TPAIUIIMOHHBIC IPOMBICIBI H
pemecia.

7. Cuctemarmzanusi GpeAepaibHOTO M PETHOHAIBHOTO 3aKOHOJATEIHCTBA O
KyJbType, oOecriedeHue ero CTabuiIbHOCTH U 3PGEKTUBHOCTH.

Bmopoii napaepagh nocesieH oxpaHe U 3aIlUTe KOHCTUTYIIHOHHOTO TpaBa
YelmoBeKa M TpaXJAaHWHA Ha  CBOOOQy  TBOpuectBa B Poccum.
[TpoaHamM3UpOBaHbl KATETOPHU <«OXpaHa» M <Gal[UTa», KOTOPhle TECHO
B3aMMOCBSI3aHbI, HO HE HJICHTUYHEI.

B  poccuiickux  yclHOBHAX ~ CIOXHIACh  ONpEICICHHAs  CUCTEMa
TOCYJapCTBEHHBIX ~OPraHOB M JOJDKHOCTHBIX  JIMIl,  YIIOJHOMOYEHHBIX
OCYIIECTBIISITh OXPaHy M 3alUTy MpPaB M CBOOOJ YellOBEKa M TPa)KIaHWHA C
MTOMOIIIBIO TIPABOBEIX CPEJICTB, B T.4. M MpaBa Ha CBOOOIY TBOPYECTBA, OJTHAKO
UX JESTEIBHOCTh HYXKIACTCSl B COBEPUICHCTBOBAHUH 110 MHOTHM TTapaMeTpaM.

3HaunMa poJib B OXpaHEe W 3allWTe MpaBa Ha CBOOOMY TBOpYECTBA
poccuiickoro Ilpesnnenta, ®denepansnoro Cobpanusi, [IpaBurensctBa PO,
(benepaibHBIX OPraHOB HCIOJHHUTENBHOM BiIacTH (Takux Kak MHHHCTEPCTBO
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KYJIBTYPBl H MacCOBBIX KOMMYHHKanid, MUHHCTEPCTBO 00pa30BaHM ¥ HAYKH
P®, ®enepanpHas ciyx0a M0 HHTEIUICKTYaIbHONW COOCTBEHHOCTH, TIATEHTaM H
TOBapHBIM 3HaKaM, DeneparbHOE areHTCTBO MO KYJIbTYpe W KHHeMaTorpaduu,
®denepanbHOE areHTCTBO N0 HayKe U nHHOBaIusIM, denepanbHoe areHTCTBO MO
00pa3oBaHMIO).

B nmemokpaTHyeckoM TOCYZAapCTBE CpeId MEXaHW3MOB 3alllUTHI IIpaBa Ha
cBO0O/Ty TBOPYECTBA OCHOBHYIO POJIb UTPACT CyAcOHAs 3alUTa.

Koncturynuonnsiii Cyn Poccun BeICTymaeT rapaHToM TpaB W CBOOOJ
JMYHOCTH B CBA3H C TEM, YTO MMEHHO 3aIllWTa MpaB M CBOOOJ TaK WM MHAYE
SIBIIIETCSL TIPEIMETOM MPOBEPKU TMOYTH BO BCEX PACCMOTPEHHBIX UM JeJaX.
IIpaBo Ha cyneOHYIO 3alIMTy TPEANONIATACT HAIMYHE KOHKPETHBIX TapaHTHH,
KOTOpBI€ TIO3BOJWJIM OBl peali30BaTh €ro B IOJIHOM 00BbeMe M O0EeCIeUnTh
3¢ (deKTUBHOEC BOCCTAHOBIICHHE B TIpaBaX MOCPEICTBOM  MPABOCYIUS,
OTBEYAKOIIETO TPEeOOBAHUSAM CHPABEAIMBOCTH. B CBSI3M C STHM B CBOHUX
pemennsix Koncrturynmonusiii Cyn PD HEomHOKpAaTHO yKa3bIBall, 4TO MPABO
Ha CyAeOHYyIO 3aIlUTy OTHOCHTCS K OCHOBHBIM HEOTUYXKIAeMBIM IpaBaM H
cB00OIaM YeJIOBEKa, IPU3HACTCS U TapaHTUpPYeTCs B PoccuiickoM rocymaapcTee
COTJIaCHO OOIETIPH3HAHHBIM IIPUHINAIIAM M HOPMaM MEXIyHapOIHOTO MpaBa B
coOTBeTCTBUM C 4. 1u 2¢T. 171 4. 1 ct. 46 Koncturynuu PO.

OrpomHoe 3HaueHue wumerotr pemeHusi BepxoBHoro Cynma Poccum mo
KOHKPETHBIM aBTOPCKUM JellaM, PAacCMOTPECHHBIM UM B KacCallMOHHOM
MOpSAAKE WM B Topsake Hagzopa. OCHOBHOW LENBIO BBHIHECEHUS PEIICHHH
3Toro Beicokoro Cypa sIBISETCS OPUEHTALUSI HIXKECTOAIIUX CYIOB U BCEX JIMII
U OPTaHOB, TOJIKYIOLUX 3aKOH, Ha MPaBWJIbHOE IPUMEHEHUE 3aKOHOIaTENbCTBA
MIpU  pa3pelleHHH OTHETBHBIX BOMPOCOB aBTOPCKOTO TIpaBa. PermreHus
BepxoBHoro Cyma mo Hamboiee BaKHBIM JeJaM IIONy4aroT IIUPOKYIO
HU3BECTHOCTh, OHM KOMMEHTHUPYIOTCSI B TIUTEpaType, Ha HUX CChUIAIOTCS CYAbH,
MPOKYPOPHI, YUCHBIC W aaBOKaThl. [lo (opManbHBIM TOKa3aTeNsIM OHH HE
OTHOCATCSI K HWCTOYHWKAM aBTOPCKOTO IIpaBa, HO OJM3KH K HUM IO CBOMM
(hYHKIMSAM ¥ Ha3HAYCHUIO.

B nmanHOI pa0oTe IMOMUEpKUBACTCS CYIIECTBEHHAs POJb CYIOB OOIICH
FOPUCIVKINN W apOMTpaXHBIX CYIOB B 3alIWTe KOHCTUTYIMOHHOTO IIpaBa Ha
CBOOOy TBOPUYECTBA, TBOPUYECKOTO PE3yJbTara, MOJHOIEHHOW OXpaHe aBTOPCKUX
mpaB. OJHAKO CYIIECTBYIOINAs CHCTEMa 3alllUTHI MPaB U CBOOOJ HYXKIACTCS B
JTaJIbHEHIIIEM COBEPIIICHCTBOBAHUH.

AKTyalbHBIMH ~ HalpaBJICHUSMHA JCHCTBUH B 3TOW 00NacTH Ha3BaHBI
CIIE/IyIOIIHeE:
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— CIeMaTM3aIys CyJel W TIOBBIIICHHE X KBATH(HUKAINN B 00JIACTH 3aIIUTHI
mpaBa Ha cBOOOJY TBOPYECTBA, a TAKXKE HAPYIICHHBIX TPaB HAa PE3YJIbTATHI
TBOPYECKOH JIESITEILHOCTH,

— oOecricycHHE paBHOTO JOCTYNa K TPABOCYAUIO B OOJACTH OXPaHBI
MHTEJUICKTYaJIbHOH COOCTBEHHOCTH W COOJIIOJIEHHWE TIpaBa Ha CBOOOAY
TBOPYECTBA,;

— TIOBBIIIEHUE OTBETCTBEHHOCTH CYJeH, APYruxX JHI, NPU3BAHHBIX
3aIIUIIaTh aBTOPCKHE MpaBa.

B 3akntouenuu nogBoaSTCS UTOTH TPOBEACHHOTO UCCIICIOBAHMS.

Juccepranus cHaOKeHA MPUIIOZKEHHEM, TTOCBSIIICHHBIM COBEPIIICHCTBOBAHHIO
OTHeNbHBIX moyioxkeHuit OCcHOB 3akoHoAaTenbcTBa Poccuiickoit depepauun o

KyJBTYypE.

OcHOBHOe  colep:KaHMe JMCCEPTAMM OTPAXKEHO B  CJIEAYHOUIUX
My0IMKALMSIX AaBTOPA:

Cmamuu, onyo1uKko8anHwle ¢ 6eOyuAUX HAYYHBIX JHCYPHALAX,
YKazauuwvix 6 nepeune BAK

1. Hlanopesa JI.C. KOHCTUTYIIMOHHO-TIPABOBON MEXaHW3M peaIi3aliy MpaBa
Ha cBoOomy TBOpuecTBa B Poccuiickoii ®enepauru // BectHuk CapaToBCKoOi
rocyfapcTBeHHOH akagemuu npasa. CapartoB: M3n-so I'OY BIIO «Caparosckast
rocyjapcteeHHas akagemus npasa». 2007 Ne 1 (0, 4. ).

2. IHlanopesa J[.C. MecTo KOHCTHUTYIIMOHHOTO IIpaBa Ha CBOOOIY
TBOpPUECTBA B CHUCTEME KOHCTUTYLMOHHBIX INpaB M cBoOoxn Poccuiickoit

Oenepannn // «HepHble IBIPHI» B POCCHUCKOM 3aKOHOATENBCTBE. M., 2007 No
3 (0, 3m. 1.).

/Ipyeue cmamou

1. Hlanopesa J].C. CoBepIICHCTBOBAHAE POCCUHCKOTO 3aKOHOJIATEIHbCTBA B
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3. Llanopesa J[.C. T'apaHTuH KOHCTHTYIIHOHHOTO IIpaBa dYeIOBEKa W
rpakgaHnHa Ha cBoGoxmy TBopuectBa B Poccuu // AkTyansHble mpOOIEeMBI
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