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OBILIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTh T€MbI JUCCEPTANMOHHOTO HccJeoBaHus. B 11000M coBpeMeHHOM
WHAYCTPUAIGHO Pa3BUTOM TOCYJAapCTBE OCHOBHAas Macca MyOJWYHBIX PacxoJloB
MOKPBIBAETCSA 3a CYET HAJOrOB, YTO MO3BOJISIET HA3bIBaTh €r0 HAJIOTOBBIM T'OCYAApCTBOM.
Oco0eHHOCTH TOJIUTUYECKON M HIKOHOMUYECKOW CHCTEMBI COBETCKOr0 MEPHOJa MO3BOJISLIN
Hallell CTpaHe OCTaBaThCS HEKOTOPOE BpEMsI MCKIIOUYEHHWEM K3 3TOro OOIero mpaBuia.
Pedopmbl, mpoBonusmmecss B Poccuiickoit ®eneparun ¢ Hadama 90x r.or. XX Beka,
OpUBEIUM K KOPEHHOMY HM3MEHEHHUIO SKOHOMHMYECKOTO YKJIaJa. YK€ Ha IEepBOM 3Tare
PBIHOYHBIX MPeoOpa30BaHM BO3HUKIIA MOTPEOHOCTh KaK B CO3JaHWM HOBOW HAJIOTOBOM
CHUCTEMbI, TaK W B BBIJBI)KCHUM MPUHUUIHUAIBHO HMHBIX IOJXO0J0B K perjiaMeHTaluu
HAJIOTOBBIX OTHOIICHWH. Poccuiickoe HaiaoroBoe MpaBO OJDKHO OBLIO CTaTh CPEICTBOM
PETYJIMPOBAHUS OTHOIICHUN TIO0 B3UMAHHIO (PUCKATBHBIX IUIATEXKEH B OIOPKETHYIO CHCTEMY
CTpaHbl, a TaKX€ OKa3bIBaTh LIEJTOCTHOE BO3JCHCTBHME HAa SKOHOMUYECKHUE, U COLIMAIbHBIC
nporneccel. [Ipomenmmue BocemMHaaaTh JET C MOMEHTa BCTYIUIGHHS B  CHIY
OCHOBOIIOJIATAIOIIET0 HAJIOTOBO-TPAaBOBOrO akra — 3akoHa P® ot 27 mexabps 199Ir. Ne
2118-1 €©0 ocHOBaxX HaJIOrOBOM CI/ICTeMBI»l, 3QJI0KUBIIETO0 (YHAAMEHT ACHCTBYIOIICH W
HBIHE CHUCTEMBI HAJIOTOB M COOpPOB, XapaKTEPU30BAIMCH HEMPEPHIBHBIMH HAJIOTOBBIMU
pedopmamu. 3a 3TO BpeMs peoOpa3oBaHUsl KOCHYJIMCH HE TOJIBKO MEpPEYHs TCUCTBYIOITUX
HAJIOTOB M COOpOB, TOpPSJKAa WX YCTAHOBIEHUS, BBEJCHHUS ¥ B3WUMaHUS, CHCTEMBI
HCTOYHUKOB TIPABOBOTO PETYJIUPOBAHUS HAIOTOOOJOKEHHS, HO M HEMOCPEJACTBEHHO BCETO
mpoliecca peaar3aluy HaJoTOBO-TIPaBOBBIX HOPM.

VYraybnenue mporecca JEMOKpaTHU3allM TOJUTUYECKOM CHCTEMBbl OOILECTBa,
OCYIIIECTBIICHHE TIPaBOBOM pedopMbl, MPEoa0JIeHNE MOCISACTBUA MUPOBOTO (PUHAHCOBOTO
KpU3HCA, CO3/J[aHHE YCIOBUH ¥  MPEANOCHUIOK I  CTAaOWIBHOTO  (pUHAHCOBO-
PKOHOMHYECKOTO  CYIIECTBOBAHUS  TOCyJapcTBa  OOYCIOBIMBAIOT  HEOOXOIUMOCTH
MOBBIIIIEHUS POJIM W aBTOPHUTETAa HAJOTOBOTO 3aKOHA, €ro CTPOroro COOIOJEHUS u
UCIIOJIHEHUSI BCEMH CYOBEKTaMH OTHOIICHHWA B 001acTH HamorooOioxeHus. JlaHHbIe

00CTOATEILCTBA IpecaonpeacisArOT BO3paCTaHuC poOJIkd 3aKOHHOCTU B (bHHaHCOBO-HaHOFOBOﬁ

'Cm.: Benomoctn BC 1 CHJI P®.1992Ne11 C1.527. Bakon ytp. cuny ¢ 1 siuBapst 2005rona B CBSI3H ¢ IPHHATHEM
denepanbroro 3akona ot 29 uronst 2004, Ne 95-03// C3 PO®. 2004Ne31 Cr. 3231.
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chepe, TPEAbSBICHHUE TMOBBINICHHBIX TPeOOBaHMWI K HAJIOTOBOM JUCIHIUINHE, YETKOU
peanu3any HOpM IpaBa, B MEPBYIO OYEPEb, B HAJIOTOBOM IIPaBE.

W3naBasi 3aKkoHOAATENbHBIE aKThl, FOCYAApCTBO 3aMHTEPECOBAHO B TOM, UYTOOBI OHU
ObLITM peaIn30BaHbl U HAa UX OCHOBE CKJIAJIBIBAJIUCH 3allPOTPAaMMHUPOBAHHBIE UM IPABOBbHIC
OTHONICHMsI. AHAIM3 POCCHICKOTO0 3aKOHOAATENbCTBA O HaJorax M cOopax, MO3BOJISET
BBISIBUTH 3HAYUTEIIBHOE KOJIIMYECTBO HOPM, PETIaMEHTHPYIONIUX OCOOBIM  IMOPSIIOK
OPUHITHS HAJIOTOBBIX HOPMATHBHO-TIPABOBBIX aKTOB, KOTOPBIE 3aKPEIUISIOT CIOCOObI
oOecriedeHus] HATNOMHEHUsT OIOKETOB (DHCKANBHBIMU IIATEKAMH, pa3IUdHbIe (HOPMBI
peanuzanuu npaB M 0O0s3aHHOCTEH MYOJUYHBIX M YAaCTHBIX CYOBEKTOB, a TaKXe HOPM,
PErYIIMPYIOIIMX TMOPAJOK TMPUBJIEYEHUS K OTBETCTBEHHOCTM B CIIydae HapyLICHUs
3aKOHOJATEIbCTBA O Hajgorax ® cOopax. MHOrme W3 HHUX HYXKIAIOTCI B
YCOBEPIICHCTBOBAHUH, YTO MO3BOJIUT 00eceunTh 3PPEKTUBHOCTh MEXaHU3Ma peaau3aluu
HaJIOTOBOTO MpPaBa, YCWIHTh POJIb M 3HAYEHHE HOPMOTBOPYECKUX OPraHOB, ITOBBICHTH
PEe3yAbTaTUBHOCTh peain3allii HAaJOTOBO-IIPABOBBIX HOPM .

[IpenocraBienue ydacTHUKaM OOIIECTBEHHBIX OTHOILIECHUN MpPaB, BO3JOKEHUE HA HUX
IOPUANYECKUX OO0S3aHHOCTEH CBSI3aHO C JeilcTBMEM TMpaBoBbIX HoOpM. Kpome »storo
oO1ienpaBoBasi HayKa BBIJENSAECT U COLMAIbHBIE CBOWCTBA JEUCTBUS MPABOBOM HOPMBI,
CONMAJILHYIO pealu3aliio TMpaBa, 4TO OOYCIOBWIO IEIECOO0Pa3HOCTh PAacCCMOTPCHUS B
JUCCepTallii M 3TOTO acnekTa. JluccepTaHT uccieayeT MmpoliemMbl peaan3aldyd HaJlorOBO-
MpaBOBbIX HOPM C YYETOM TOTO, 4YTO OOIIenpaBoBas TEOpHUsS, IMOMHUMO IPABOBOIO
peryJnpoBaHus, BbIIEIAET TAKKE [IPABOBOE BO3ICHCTBUE - BECH IPOLIECC BIMSIHUS IIpaBa Ha
COLMAJIBHYIO JKHM3Hb. [IpaBo, Kak HM3BECTHO, MOXET JEMCTBOBAaTh M PEAJU30BBIBATHCS B
paznuYHbIX (GopMax ¢ y4€TOM HHPOPMALMOHHO-TICUXOJOTUYECKUX M MHCTPYMEHTAIbHBIX
ACIIEKTOB.

B coBpeMeHHBIX YCIOBHSX CTaaus peanu3anuu (HOpM) HAJIOrOBOTO IpaBa MOMXHO
npu3HaTh cllabelMM 3BEHOM BO BCEW MPaBOBOM 1IEMH, IOCKOJBKY CIIOXHUBLIMECS
CTEpEOTHIBI JIEHCTBUS aKTa B CHIy camMoro (akra ero UpHHATHS JHOO TPaBOBOTO
HEMOCIYIIaHUus MO-TIpekHeMY JedOpMUPYIOT TPABOBOE CO3HAHME M TOBEJACHHE.
Y CTOWYMBEI U MPOSBICHUS MPABOBOTO HUTHIIM3MA B HAJIOroBoi cdepe. K Tomy ke cmabo
pa3paboTaHbl W IUIOXO OCYIIECTBISIOTCA MEXAaHM3Mbl peajiu3alli HaJIoroBOro IIpaBa.
JlocTaTo4HO MHOTO JIMCKYCCHOHHBIX BOMPOCOB  WMeeTcs W B cdepe NPUMEHCHUS

Pa3JINIHBIX HAJIOTOBO-IIPABOBBIX dKTOB.
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Takum o00pa3oMm, uCCleNOBaHWE M aHANMM3 MPoOJeM, KACAIOMIMXCS peaTu3anun
HaJIOrOBO-IIPAaBOBBIX HOPM, HMMEET YPE3BbIYAaWHO Ba)XHOE  3HAYEHUE KakK Uil HAayKH
(UMHAHCOBOTO ¥ HAJIOTOBOTO IpaBa, TaK M JJIS MPAKTHYECKOTO HWCIOJIb30BaHUS IPHU
peaym3anii  CyOBEKTHBHBIX TMpaB H IOPUAWYECKUX OOSI3aHHOCTEW KOHKPETHBIMH
YYaCTHUKAMH HAJOTOBBIX MPABOOTHOIIECHUM.

Ha ocHoBanuu wu3noxkeHHOTO u30paHHAs TeMa AUCCEPTAIMOHHOTO MCCIIEIOBAHUS
MPEJCTABIISIETCS AKTYaJIbHOM, UMEIOIIEH TEOPETUUECKOE U MTPAKTUYECKOE 3HAUCHUE.

CreneHb Hay4HOii pa3pa0oTaHHOCTH TeMbl. B Hayke ¢uHAHCOBOrO TmpaBa [0
HACTOSIIIIETO BPEMEHHW OTCYTCTBYIOT KOMILIEKCHbIE MOHOTpadUuecKue HCCIeI0BaHuUsI,
MOCBSIIIICHHBIE TIPOOJIEeMaM  pealli3aliil HaJIOTOBO-NPABOBBIX HOpM. OJHAKO HWMEIOTCS
paboThI, TOCBSIIICHHBIE OTACIBHBIM aCIIEKTaM pean3allid HOPM B yKazaHHOU cdepe. Tak,
A.A. Ky3nenos B 2005roay B cBoel KaHAUAATCKON quccepTanuu «Peanusaiys HaJIoroBOro
3aKOHOJATEIbCTBA B JCATEIIBHOCTH CyIeOHBIX opraHoB Poccwuiickoit Denepammu
(bunancoBo-mpaBOBBIE aceKkThl)» (I. MOCKBa) paccMaTpHBal BOIPOCHI Pealnu3allid HOPM
HAJIOTOBOTO IpaBa C OMOPOIl UCKIIOUUTENBHO Ha JESITEIbHOCTh OPTaHOB CYJ€OHOI BETBU
BJIACTH.

ba3zoBbiMU OopueHTHpaMu AJi BHIPAOOTKH aBTOPCKOW MO3ULIUU CTaIM TPYJbl YUEHBIX
Poccun n GimkHero 3apy0esxbsi, BKIOYAIOUIMX COAEPKATENbHbIN TEOPETUYECKUN MaTeprall
no mpoOjemMaM Hajmoroporo mpama, B T.4.. A.B. bpemraimna, M.E. Bepctooii, /I.B.
Bunnannkoro, O.H. T'opOynosoii, E.}O. I'paueBoii, B.B.I'punienko, A.B. Jlemuna, C.B.
3anonsckoro, M.H. Kapacésa, M.B. Kapacépoii, A.H. Ko3sipuna, [O.A. Kpoxunoii, B.E.
Ky3neuenkoBoit, M.M. Kyueposa, H.II. Kyuepsasenko, H.H. Jlaiiuenkosoii, C.M.
Muponosoii, C.A. Horuna, C.I'. IlenensieBa, I'.B. Ilerposoii, C.C. IlomoBa, M.b.
PasrunbaueBoit, U.B. PykaBumnuxoBoii, E.B. I[lokauanosoit, M.A. Canpsixunoii, H.A.
Carraposoit, 2.J1. Cokononoii, B.B. Ctpenbaukosa, I'.Il. Tonacronstenko, .B. Tiotuna,
H.N. Xumnuepoii, H.U. Yyxkukopoii, A.O. fAxymesa, A.A. SnOynranosa u zp.

Hekoropeie mnpobnembl, Kacaromuecs O0003HAUYEHHOW TEMBI JHUCCEPTAIIMOHHOTO
MCCIIeIOBaHUs, OCBENIAIUCh B TPylax Takux ydeHblX, kak: O.}O. bakaesa, M.IO. bepesuH,
M.IO. Opnos, B.A. [Tapeiruna, [{.A. Cmupnos, B.B. ITonos, A.A. Tenees, O.B. Taraiesa,
A.B. Tonkymkun, K.H. Yexkmbimies, . A. Llunaenuanu u ap.

Takum 00pazoM, HacTosIIasi AUCCEPTAIIMOHHAS paboTa SIBISIETCS OJHUM W3 TEPBBIX
KOMILJIEKCHBIX HAy4HBIX HCCIEOBaHUM, MOCBAILIECHHBIX MpoOieMaM  peaau3alid HOpM

pOCCHﬁCKOFO HAJIOTOBOT'O IIpaBa pa3JIMUYHbIMU YHaCTHUKAMU HAJIOT'OBOI'O IIPOLCCCA.
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O0BbeKTOM HACTOSIIEr0 JAUCCEPTALMOHHOTO UCCIEAOBAHUS SIBISIOTCS OOILIECTBEHHBIC
OTHONICHMs] B HAJOroBoi cdepe, B3aUMOCBSI3aHHBIE C pealh3allieil HaJoroBO-MPaBOBBIX
HOpM B Poccuiickoit @enepanuu.

IIpeameToM mccieOBaHUs  SIBIISIFOTCSL TEOPETUKO-TIPABOBBIE OCHOBBI, CYIIHOCTD,
coJlep KaHMe, LEeIN peaju3allid HaJoroBO-IPAaBOBBIX HOPM, a TakkKe €€ OCHOBHbIE (hOPMBI:
UCIIOJIHEHUE, HCIIOJb30BaHUE, COONIOJIEHHE M TMPUMEHEHHE B UX E€JIUHCTBE U
B3aUMO/ICIICTBUU.

Heab 1 3a1a4u JUCCEPTAIUOHHOIO UCCJIEIOBAHUS.

Lenbto HacTosIIeH pabOTHI SBISETCS KOMIUIEKCHBIN aHAIM3 pean3allii HOPM IIpaBa B
HAJIOTOBOW cdepe, MpoIecc BOIUIOMICHUS HOPUIUYECKUX NPEINUCAHUNA B MPABOMEPHBIX
JNEUCTBUSIX YYACTHUKOB OTHOIICHHH, PEryJIUpyEeMbIX 3aKOHOJATEIbCTBOM O Hajlorax u
coopax; CHCTEMHOE HCCIEIOBaHUE IPaBOBOTO  PEryJMPOBAHUS  OTHOIICHUH,
CKJIQJIbIBAIOIIMNXCS B CBSI3M C COOJIFOACHUEM, MCIOJIL30BAHHEM, HCIOJHEHUEM W
IPUMEHEHUEM HaJIOTOBO-TIPAaBOBBIX HODM,; pa3paboTka MIPEIIOKEHN N o
COBEPIIIEHCTBOBAHUIO HOPMATHBHO-TIPABOBOWM 0a3bl, JCHCTBYyMOIIEH B cdepe pearu3anuu
CyOBEKTHUBHBIX MPaB U IOPUINYECKUX 00s13aHHOCTEH HAJOTOIIATEIbIIUKOB.

JlocTKeHNE yKa3aHHOW 1IeNK MPEAONPEEIUI0 PELICHUE CIeAYIOMNX 3a1aY !

- paccMOTpeTh OOIIETEOPETUYECKHEe OCHOBBI M JaTh OOIIYI0 XapaKTePUCTHKY
MEXaHU3Ma peain3aliid HOPM POCCUICKOTO HAJIOTOBOIO IPaBa;

- UCCIEeNOBaTh TMOHATHE H OCOOEHHOCTH HAJIOTOBOTO HOPMOTBOPYECTBA, Kak
Ba)KHEWILIEH NMPEANOCHUIKM peaau3alii HaJlorOBO-IIPaBOBBIX HOPM;

- pa3paboTaTh MOHITHE pealu3alliyd HAJIOTOBO-IPABOBBIX HOPM, OMPEAEIUTh €€ MECTO
B MEXaHH3Me HAJIOTOBO-IIPABOBOI'O PETYIUPOBAHUS U BBISIBUTH €€ OCHOBHBIE (JOPMBI;

- TPOaHaTU3UPOBaTh (POPMBI peali3alil  HAJOTOBO-TIPABOBBIX HOPM H  UX
COZIEpKAHHUE;

- HUCCIIENIOBaTh MpollecC MPUMEHEHMs, KaKk 0co0o0il (opMbl peanu3aluu HajJoroBOTO
IpaBa | ONPEJIENIUTh €ro CTPYKTYpY (CTaamm);

- 1aTh ONpeJIelIeHHe U YCTAaHOBUTh COOTHOILIEHUE KaTeropuil popma Hano2o602o npasa
U UCMOYHUK HA0206020 NPaea M BBIABUTh CUCTEMY UCTOYHHKOB HAJIOTOBOIO IIPaBa;

- pacCMOTpETh MOHSATHUE U YCTAHOBUTh OCOOEHHOCTH 3aKOHOJATEIhCTBA O HAJOrax M
cOopax B cHCTEME KCTOYHHUKOB HAJIOrOBOTO TMpaBa, pa3rpPaHUYUTh  MOHSATHUA
3aKOHOO0AMeNbCMEo 0 Hanoeax u coopax W Haulo2c080€ 3aKOHOOAMENbCMBE0, YCTaHOBUTH

MCCTO U POJIb HAJIOTOBO-IIPABOBLIX AKTOB UCIIOJIHUTCIIbHBIX OPTraHOB B YKa3aHHOﬁ CHCTEME,
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- OTPENENNUTH COJIEP)KaHWEe U TpoBecTH nuddepeHnnanu0 CyObeKTUBHBIX IMpaB H
IOpUINYECKUX 00sI3aHHOCTEH HAJIOTOIIaTeNNbIINKA, ONPEASTUTh U PACCMOTPETh UX (DOPMBI,
BBISIBUTH MPOOJIEMBI, CBSI3aHHBIC C TPABOBBIMU MPOOEIaMH B yKa3aHHOU cdepe;

- YCTaHOBUTh OCOOCHHOCTH TIPUMEHEHHS HAJOTOBBIMH OpraHAMH U OpraHaMu
cyneOHOW BIacTu 3axkonooamenvcmea Poccutickou ®@edepayuu o manoeax u coopax;
BbIPa0OTaTh MPEAJIOKEHUSI M PEKOMEHJAIMU 10 COBEPIICHCTBOBAHUIO 3aKOHOJATEIbCTBA
B YAaCTH ONTHMH3AIMM HAJOrOBOTO CYJONpou3BojJcTBa B Poccuiickoil denepauuu u
npoliecca peanu3aluy HaJorOBO-IIPaBOBBIX HOPM.

TeopeTnyeckasi 0CHOBA IMCCEPTAIMOHHOTO UCCJIEIOBAHUA.

[Ipu npoBeaeHUM HCCIENOBAHUS B LEISAX KOMIUIEKCHOTO aHalu3a MOJ0KEHUH,
CBSI3aHHBIX C IPOOJIEMaMH peaTn3allii HaJOTOBO-TIPABOBBIX HOPM, UCIIOJI30BAaHbI HAYYHBIE
u3bICKaHusl yueHbIx-nipaBoBenoB: H.I'. Anexcanaposa, C.C. AnekceeBa, T.B. AHTUNIOBOH,
M.N. baiituna, C.B. bomno, C.H. bparycs, A.b. Benrepona, A.H. ['onoBuctukosoii, FO.U.
I'peBuoBa, IO.A. Imurpuena, JI.H. 3aBanckoii, H.B. Mcakosa, B.H. Kapramosa, C.®.
Keuexpsna, B.A Kucnyxuna, B.JI. Kynanosa, E.A. Maromenosoii, A.B. Mansko, E.A.
Mamaesoii, M.H. Mapuenko, H.W. Mary3osa, 10.B. Meanoii, P.I'. MunuaxmeroBa, A.H.
MuponoBa, A.B. Muukesuu, A.T. IlanoBa, C.B. Ilonenunoii, O.B. Ilomosa, }O.C.
PemeroBa, O.IO. PribakoBa, B.A. Camyn, B.M. CemenoBa, N.H. Censkuna, B.H.
CuntoxoBa, M.b. Cmonenckoro, B.B. Cyb6ouesa, I'.I'. ®aiizynuna, B.U. lllenenena, O.B.
[Tonunou, K.B. lllynaukoBa u ap.

TeopeTnueckoil OCHOBOM SBJISIIOTCS TPYABI MO (PMHAHCOBOMY M HAJIOTOBOMY TPaBY TaKUX
yuenbix, kak: K.C. benbckuit, A.B. bpesranun, [1.B. Bunaunkuii, O.H. 'opOynosa, E.1O.
I'paueBa, B.B. I'punenko, T.B. I'ypoBa, E.H Escturnees, A.C. EwmenssnoB, C.B.
3anonsckuit, M.H. Kapacés, M.B. Kapacéna, JI.M. Kacwsnenko, C.I1. Kotnsapenko, FO.A.
Kpoxuna, B.E. Ky3neuenkosa, H.I1. Kyuepssenko, H. H. JlaituenkoBa, O.A.Horuna, C.A.
Hortun, E.II. Opmwok, B.A. [Tapeiruna, C.I'. Ilenenses, B.B. I[lonskos, B.B. Ilonosa, C.C.
[TonoBa, M.b. Pasrunsauesa, U.B. PykaBumnukosa, A.FO. CaBun, H.A. Carraposa, FO.A.
CwmupnuxkoBa, J[.A.Cmupnona, 3.J1. Cokonona, E.M. Cnekrop, O.B. CrapoBepoBa, A.A.
Tenees, A.B. Tonkymkun, I'.Il. Toncromstenko, J.B. Trotun, H.M. Xumuuena, U.A.
Hunpenunanu, K.H. Yekmbimes, H.M. YyxkwuxoBa, A.W. Xynakos, A.O. Sxymes, A.A.
SAnOynranos u ap.

YuuThiBasg KOMIUIEKCHBIM XapakTep IPaBOBOIO PETYIMPOBAHUS OTHOLICHUH,

CBA3aHHBIX C peanmaul/leﬁ HaJIOTOBO-IIPABOBLIX HOPM, ABTOP TAKIKE OIIMPAJICA HAa TPYIbI
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YUYEHBIX-aJMUHUCTPATUBUCTOB U YUYEHBIX B HUHBIX oOnacTsx mpasa. Cpenu Hux: B.b.
Ucakos, A.B. Konecnukon, 1.B. Korenesckasi, HM. Konun, A.B. Manesaposa, B.M.
Manoxun, JI.B. Mopo3osa, T.M. Ilpsxuna, b.B. Poccunckwmii, K.A. Cacos, IO.H.
Crapwios, F0.A. Tuxomupos, H.B. Tpybanos, A.I'. Ynonos, T.}O. ®anskuna u ap.

[Ipu uccnemoBaHuM 3apyOeKHOTO ONBITA PETYJIUPOBAHHUS HAJIOTOBBIX OTHOIICHUMN
HCIIOJIB30BAIIMCH TPy bl MHOCTpaHHBIX yueHsbIX: [I.M. I'onme, k. bentam.

MeToao0ruyecky0  0a3zy  HCCJEIOBAHHUSI  COCTaBIAIOT  OOIIEHAy4YHBIE |
YAaCTHOHAYYHbIE METOJbl MO3HAHUS: JUATEKTUYECKUM, UCTOPUUYECKHUI, aHaIM3a, CUHTE3a,
JNEIYKIUY, WHAYKINH, CHUCTEMHO-CTPYKTYPHBIM, METOJ KOMIUIEKCHOTO aHaju3a,
CpPaBHUTEIBLHOIO NMPABOBEACHUS U JP.

HopMaTuBHO-TIPAaBOBYI0 OCHOBY JHCCEPTALIMOHHOTO HCCJIEIOBAaHUSA COCTaBUIIU
Koncturynus P®, denepanbHble KOHCTUTYLMOHHBIE 3aKOHBI, (elepalibHble 3aKOHBI U
MOJI3AKOHHBIE HOpMAaTHBHBIE aKThl P®D, akThl cyObekToB demepanuu U aKThl OPraHOB
MECTHOTO CaMOYIpaBJieHHs, HOPMATHUBHBIC aKThl YIOJHOMOYEHHBIX (PUHAHCOBBIX H
HAJIOTOBBIX  OPraHoOB, co/iep)Kalue TMOJOXKEHUs, PErJIaMEHTUPYIOLIUE BOIPOCHI
COOJIIO/ICHUS, HWCIIOJIHEHHUs, HMCIOJIb30BAaHUS W TMPUMEHEHHS HaJOrOBO-TIPABOBBIX HOPM,
peayi3ay CyObEKTUBHBIX TPaB U IOPUAMYECKUX OOS3aHHOCTEH HAJIOTOILIATENBIIUKOB,
KaK JCHCTBYIOIINE, TaK U YTPATUBILINUE CUITY.

IMIIUPUYECKYI0 OCHOBY JIMCCEPTAllMM COCTABUJIU: MPABONPUMEHUTENIbHAS TTPAKTUKA
(UHAHCOBBIX ¥ HAJIOTOBBIX OpPraHOB, CyJeOHas TpaKTHKa, B TOM 4HCIIE aKThI
Koncturynmonnoro Cyna P®, Beiciero Apourpaxuoro Cyna P®, Bepxosunoro Cyna P®
u ap.

HayuyHasi HOBHM3HA JHUCCEPTANMOHHOIO MCCJIEAOBAHMS TPOSBISIETCS B TOM, YTO B
HEM BIEpBBIE HA MOHOTPpaUUECKOM YpPOBHE BCECTOPOHHE HWCCIEAOBAH WHCTHUTYT
peanu3aly HaJIOTOBO-TNIPABOBBIX HOPM, MPOAHATU3UPOBAHBI OTHOIICHHS M BBISIBICHBI
npoOeMbl, BOZHUKAIOIIKNE B ykazaHHOW cdepe. [Ipu 3TOM KOMIIJIEKCHO MCCIIEYIOTCS BCE
OCHOBHBIE ()OpPMBI pealM3alliii HOPM HAJIOTOBOTO IIpaBa, a HWMEHHO. COOJIOICHHE,
MCIIOJIHEHUE, UCTIOJIb30BAHUE U TPUMEHEHUE.

HoBu3Ha auccepTalliOHHON pabOTHI OMpeneNsercs ciaeayrommM: 1) BrepBble Ha
OCHOBE HAyYHBIX H3bICKAHMH YYCHBIX-TIPABOBEJOB BBISABJICHA CIHENH(pHUKa HAJIOTOBOTO
HOPMOTBOpPYECTBA KaK MPEINOChUIKA peaii3allid  HAJOTOBO-IIPABOBBIX HOpM; 2)
pPacCMOTPEHBI TEOPETUYECKHE W TPAKTHYECKHE MPOOJIIEMBbl, CBS3aHHBIE C BBISIBICHHEM

CYIIHOCTH M CTPYKTYpBI Ipoliecca peain3aldd HOPM POCCHUHCKOrO HaJoroBOro IpaBa U
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NPE/UI0KECHBI BAPHAHTHI UX MPEOIOJICHUS; 3) IPOBEACH aHAIU3 OCOOCHHOCTEH pealn3aiuu
CYOBEKTHBHBIX TpaB U IOPUANYCCKUX OOS3aHHOCTEH HAJOTOIIATEIBIIUKOB U HAJIOTOBBIX
opraHoB; 4) 00OCHOBaHa I€J1€CO00PA3HOCTh CO3JAHHsI CAMOCTOSATEIBHON (OTAETbHOI)
CUCTEMBI CYJIOTIPOM3BOJICTBA TIO0 HAJIOTOBBIM CIIOpaM C OTHECEHHEM TOCIEAHUX K
MI0/IBEIOMCTBEHHOCTH HAJIOTOBBIX CYIOB; 5) BBIABHHYTO MPEAJIOKCHHUE 3aKPENUTh BCE
CTaJuM HaJIoroBoro mponecca B HamoroBo-mponeccyansHoM koaekce P®, KOTOpbld, IO
MHEHHUIO TUCCEPTaHTa, OJDKEH ObITh pa3paboTaH W MPUHAT; 6) MPEIOKEHO peanu3aliio
HAJIOTOBO-TIPABOBBIX HOPM pPacCMaTpPUBATh KaK CaMOCTOSITENIbHBI HHCTHTYT HAJIOTOBOTO
npaBa, a coOJIO/ICHUE, UCTIOIHEHUE, UCIIONb30BaHUE U NMPHUMEHEHHE HAJIOTOBO-TIPABOBBIX
HOPM — Kak CYOMHCTHTYTBI HaJOrOBOTO TMpaBa; /) BBIABUHYTO MPEIJIOKEHHE MPUHATH
CIEIUANBHBIA 3aKOHOJATEIBHBINA aKT, IOCBANICHHBI OJOKYy CYOBEKTHUBHBIX IpaB U
IOPUIMYECKIX O0S3aHHOCTECH HAJOTrOIUIATEIBINMKOB; 8) BBISBICHBI W MPOAHATM3HUPOBAHBI
O0COOCHHOCTH HAJOTOBOTO HOPMOTBOPYECTBA, C OCOOBIM aKIEHTOM Ha CHEMUupUKY
HOJJHOPMATHBHOTO PETYJUPOBaHUS B HaJIoroBou cdepe; 9) mnpesiokeHa aBTOpCKas
KjIaccu(UKalms HaJIOTOBBIX IMPABONMPUMEHUTENIBHBIX akToB; 10) BBISBICHA IMAJICKTHKA
COYETAaHUs Ppa3IUYHBIX (OpPM TMpaBOpeM3alMd B MEXaHH3ME HaJIOrOBO-IIPABOBOTO
perynupoBanusi; 11) yTouHeH MOHATHHHO-KATErOPHAIbHBIN alapaTr HaJoroBOro MpaBa B
IEJISIX COBEPIIIEHCTBOBAHUSI HOPMOTBOPYECTBA M MTPABONPUMEHEHHUS B c(hepe COBPEMEHHBIX
HAJIOTOBBIX OTHOIICHUH.

[IpoBenenHoOe HcciIeTOBaHUE MO3BOJIWIO JUCCEPTAHTY CHOPMYIUPOBATH CIEAYIOIIHE
MOJI0KEeHNsl, BBIHOCUMbIE HA 3alIUTY:

1. CoBepIieHCTBOBaHHE 3aKOHOIATENBCTBA B chepe HAIOroobIoKeHus Oynet Ooee
YQPEKTUBHBIM, €CIM YETKO ONPECIICHBI IeNIM MPHUHITHS HAJOTOBO-TIPABOBBIX aKTOB, a
TaK)Ke CIUIAHUPOBAHA JESITEILHOCTh MO0 MX JIOCTH)KCHHIO. TakuMm 00pazoM, HEOOXOAMMO,
9TOOBI KQXIBI HAJIOTOBO-TIPABOBOM aKT COJAEPXkaJl YeTKOE yKa3aHWe Ha IEIH, KOTOphIC
NPUHUMAIOIIMKA €T0 OPraH CTPEMHUTBCS JOCTUYD C €T0 MOMOIIIBIO.

2. HeoOxommmo co3naHue €IWHON 3aKOHOAATENLHON OCHOBBI ISl OCYIIICCTBIICHHUS
HOPMOTBOPYECKOM JEATETHHOCTH B c(hepe HAIOTOBOTO MpaBa. Takoil OCHOBOW MOXET CTaTh
®denepanpHbiid 3ak0H «O0 0COOEHHOCTSIX HOPMOTBOPYECKOTO Tporiecca B cepe HAIOTOB U
coopoB B Poccuiickoii denepannn», 4T0 MO3BOJIUT HE TOJHKO KaYECTBEHHO M OTIEPATHBHO
BECTH HAJIOTOBO-TIPABOBYIO IMOJIMTHKY, HO W OyIeT CIOCOOCTBOBATH COBEPIICHCTBOBAHHUIO
KauecTBa NPUHUMAEMbBIX HAJIOTOBO-TIPABOBBIX aKTOB; IMOBBIMICHUIO MPOQECCHOHATN3MA

3aKOHOJIaTeNeH U HpaBOHpHMeHHTeHeﬁ; YKPCIUICHUIO 3aKOHHOCTH U IIPAaBOIIOPAAKaA, a TAKKC
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JOCTIKEHUIO (PPEKTUBHON pean3allii BCEX HOPM HAJOrOBOTO IpaBa W, MPEXJE BCETO,
3aKpEIUSIIOIINX CyOBEKTHBHBIE IIpaBa U IOpUAMYECKHE OOSA3aHHOCTH YYaCTHUKOB
HaJIOTOBBIX IPABOOTHOLICHUM

3. B mensx eamHCTBA peanmu3aliél HAJIOTOBO-TIPABOBBIX HOPM Ha Teppuropuu PO
HEOOXOIMMO CO3JIaHHE CaMOCTOSATENBHON (OTHENBHOM) CHUCTEMBI CYIONPOU3BOJCTBA IO
HAJIOIOBBIM CIIOPaM C BBIIEJIEHUEM UX B [IOABEJOMCTBEHHOCTh HAJIOTOBBIX CYZOB.

4. BblaBUHYTO  NpeJIOKeHHe O  HeoOxoauMmocTH  npuHsATUs  Hamoroso-
npoueccyanbHoro kouekca PO ¢ 3akpernsieHueM B HEM BCEX CTaJMi HAJIOrOBOTO IIpoLecca.

5. OO0O0CHOBaHO pacCMOTPEHUE MEXaHU3Ma pealnu3allid HOPM HaJOroBOrO IpaBa B
CUCTEME COBPEMEHHOI'O HAJIOIOBOIO MPaBa B KAYECTBE €r0 CaMOCTOSATEIBHOIO UHCTUTYTA, a
€ro OCHOBHBIX (opM (coOIro/IeHHe, UCTIOIHEHHE, UCTIOB30BaHHE U TPUMEHEHNE HAJIOTOBO-
IPaBOBBIX HOPM) — KaK CyOMHCTHTYTOB HaJOTOBOT'O MPaBa.

6. Peamm3zanus HOpPM HaJOroBOTO TMpaBa TMpECIEAyeT ONpeAeieHHbIE LenH —
IpUOOpEeTeHNe U COXpaHEHHE KaKuX-JIMOOo coluanbHbIX Onar. [lig rocymapcrBa 1ieiib
peanu3anuy HaJIOTOBOM HOPMBI — 3TO (MCKaJbHOE HAIMOJHEHHE OIOKETOB BCEX YPOBHEU

OIO/KETHOM  cHCTeMbl M peryjupyloliee BO3JCHCTBHE Ha  SKOHOMHUKY.  Jlis

HAJIOTOIUIATCIIbIINKA MCJIb PCAIMN3alUN HaJIOTOBOM HOPpMbI — OCYHICCTBJIICHUC cBoOCH
00s13aHHOCTH npn ycCJIOBUHM MAaKCHUMAJIBHOI'O COXpPAaHCHHA YPOBHA COOCTBEHHOTO
0J1aroCOCTOSHUS.

Peanuzanmeldr HOpMBI HAJIOTOBOrO IpaBa CIEAYET CUYUTATh JTOCTHXKEHHUE €€ KOHEYHOMU
LeNd, T.e. YCTAaHOBJICHHUE, BBEJCHUE WM YIUIATy HAJOra; OCYILIECTBIECHHUE HAJIOTOBOrO
KOHTPOJISL WM NPUBJICYECHUE HAPYIIUTEIS] HAJIOTOBBIX HOPM K OTBETCTBEHHOCTH. XapakTep
JIEWCTBHSI HOPM HAJIOTOBOTO IpaBa 3aKOHOJATENIeM JOJDKEH OBITh ONpEeeH uepe3 Ieilu
3THUX HOPM.

7. HeoOXomMMO TPUHATH CIEIUAIBHBI 3aKOHOJAATENbHBIA aKT (Ha YpOBHE
denepaabHOrO 3aKOHA), IOCBAMICHHBIA OJIOKY CYOBEKTHBHBIX IpaB W IOPHUIANYECKUX
00s13aHHOCTEN HAJIOTOIUIATEBIIMKOB W HAIpaBICHHBbIM HAa peleHue IByX 3aaad. Bo-
MEPBbIX, C €ro IMOMOIILI0 3aKOHOAATENh YCOBEPIIEHCTBOBAI Obl MEXaHHM3M IPAaBOBOTO
pEryaupoBaHusl BaXKHBIX JUJISl TOCyAapcTBa OTHOIIEHUN. BO-BTOPBIX, OH cTan Obl BaXKHBIM
HWCTOYHHKOM TPaBOBOM MH(POPMAIIMH, TIOCKOJIBKY OCHOBHBIE, OOIIME TpaBa U 00S3aHHOCTH
HAJIOTOIJIATENIBITUKOB ObUTH OBl aKKyMyJHPOBaHbl MMEHHO B HEM, YTO TO3BOJIAJIO OBl
HAJOroIuiaTeNbIIMKaM ¥  HWHBIM  3aUMHTEPECOBAHHBIM  JIMIIAM  CBOOOJHO B  HHUX

OPUCHTUPOBATLCH.



11

8. Teopus MexaHu3Ma peanu3aldd  HAJIOTOBO-NIPABOBBIX  HOPM MOXKET
paccmatpuBaTbcsi B Tpex achekTax: 1) Kak cucremMa MNpaBOBBIX CPEACTB, B IEJIOM
o0ecrneunBaroMX KOHTPOJIb I'PaXkIaHCKOTr0 OOLIECTBA 3@ 3aKOHOAATEIbHON BETBBIO BIACTU
B HaJOroBOoil cdepe ¥ OKa3plBAIOIIMX  [MO3UTHBHOE BIUSHUE HA OCYIIECTBICHHE
HOPMOTBOpYECTBA B YKa3aHHOW 00JacTH; 2) Kak MeXaHM3M BIHSHHS OOIIECTBa,
rpakJlaHuHa Ha WMCIIOJHUTENBHYIO BETBb BJIACTH C LENBIO JOCTIKEHHUS 3(P(PEKTUBHOCTU
peanu3aniy BJIACTHBIX HOPMATHBHBIX M WHIMBHIYAJIbHBIX AaKTOB; 3) KaK MEXaHU3M
IpaBopealn3aluyd C HCIHOJIb30BAHMEM CYIE€OHOT0 HOPMOTBOPYECTBA, BOCHOJIHSIOLIETO
npoOenbl U YCTPaHSIOLIEr0 HAJOTOBO-TPABOBbIE KOJUIM3UHU, 4 TaKKe OIPAaHUYMBAOIIETrO
BMELIATENBCTBO TOCYJAapCTBa B KM3Hb TIPaKJAHCKOIO OOIIECTBA, 3allMIIAIOLIET0 U
BOCCTAHABJIMBAIOLIETO IPAaBO HAJOIOIJIATENBIIMKA B CIydyae HapyUIEHUS WIH yrpo3bl €ro
HapyIIeHHs TIOCPEICTBOM MPU3HAHKS AKTOB HAJIOTOBBIX OPraHOB U JieHcTBUit (Oe3aeicTBrs)
UX JTOJKHOCTHBIX JIUL, KaK HE COOTBETCTBYIOLIUX 3aKOHY.

9. MexaHu3M pealu3allid HOPM HAJOTOBOIO IpaBa HAMJIEKHUT paccMaTpuBaTh B
KayecTBE  OINpPEJCIICHHOM  CHUCTEMBI  IPaBOBBIX  CPEICTB, KOTOpPbIE B  CBOEM
(YHKIMOHUPOBAHUM TPUBOJIAT K IMPAKTUYECKOMY OCYILIECTBJIEHUIO HAJIOrOBOTO IIpaBa,
JNOCTUKEHUIO  PaBEHCTBA, BCEOOIIHOCTH  HAJOr000JIOKEHMS, CIIPABEIJIMBOCTH
pacrpeneieHns HaJOTOBOTO OpeMEeHH, COOJIOIEHUIO HEAMCKPUMUHAIMOHHOTO XapakTepa
HAJIOTOOOJIOXKEHUST M TPHHIMIIA €IMHCTBA SKOHOMUYECKOro mpocTpaHcTBa Poccuiickoi
denepanun.

10. Peanuzanuio HaJIOrOBO-IIPABOBBIX HOPM MOKHO ONPEAEIUTh KaK IpoLecc
BOIUIOMICHHS FOPUIMYECKUX MPEINHCAHUNA B OCOOOM IMOBEACHUU CYOBEKTOB HAJOTOBOTO
npaBa (IPaBOMEPHOM TIIOBEJCHUH), B  IPAKTHUYECKOH IEATENBHOCTH CYyOBEKTOB IO
OCYIIECTBJIICHUIO CYOBEKTHBHBIX IPAaB M HCIOJHEHUIO IOPUANYECKUX OOS3aHHOCTEH, a
TaKkKe COOJIOACHMIO 3ampeToB. VMHBIMH CJIOBaMH, O5TO BOIUIOIIEHHWE B MOCTYMKaX
HAJIOTOIJIATENIBIIMKOB TeX TpeOOBaHMM, KOTOpble B oOmield (Gopme BbIpa)keHbl B HOpMax
HAJIOroBOro mnpasa. Peanu3amnusi HOpM HaJOrOBOTO IIpaBa — 3TO  HEMOCPEACTBEHHBIN
pe3yabTaT MPaBOBOTO PETYJUMPOBAHUS HAJIOIOBBIX OTHOILICHWH, BOIJIOLIEHHBIN, Hpexnae
BCEro, B JIOCTM)KEHHWU IIOJHOTO U CBOEBPEMEHHOI'O IIOMOJHEHMS OIOJKETHOH CHCTEMBI
rocyJapcTBa HajoraM U cOOpamu.

11. Kareropust «popma HaJIOrOBOTO MpaB» SBISAETCS 00Jiee MUPOKOH, YeM KaTerOpHs
«UCTOYHUK HAJIOTOBOTO TpaBa». Beskas ¢gopma (T.e. 000l BUI GOpPM) HAJIOrOBOTO IpaBa

COBIIAACT C IIOHATHCM <«HMCTOYHHUK HAJIOI'OBOI'O IIpaBa», KOra pcib HACT O BBIPAKCHHUH
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BOJIM TOCYJIapCTBA B JIMIIE KOMIIETEHTHOTO MPABOTBOPUYECKOTO OpPraHa B OMPEICICHHOM
JIOKYMEHTE HOPMAaTHBHO-TIPaBOBOTro cojaepxanusi. OnHako He Bcsikas opma mpasa, B TOM
YHCJIC U HAJIOTOBOTO, SIBIISIETCS €r0 UCTOYHUKOM.

12. TepMuHbl <«3aKOHOAATENLCTBO O Hajorax MW cOOpax» U  «HAJIOrOBOE
3aKOHOJATEIbCTBO»  HE  SIBJSIIOTCS  TOXKJIECTBEHHBIMH. B~ COCTaB  HAJIOTOBOTO
3aKOHOJIATENIbCTBA, KOTOPOE UWMEET OOIIeNpaBOBOE 3HAYEHHE, BXOISAT KAaK AaKThI
3aKOHOJATeNIbCTBA O Hajorax u coopax (ct.1 HK P®), Tak u HOpMaTHBHBIC MPABOBbIC AKTHI
MHBIX OPraHOB rOCYJapCTBEHHOIO yIpaBiieHus, nepeunciaeHHsie B cT.4 HK PO.

Teopernueckasi 3HAYMMOCTH [IHCCEPTALMOHHOIO WCCJEJOBAHUS COCTOUT B
yrayOJaeHU U paciupeHnn cepbl HayYHBIX 3HAHUA B 00JIaCTH HAJIOTOBOTO TIPaBa, a TAKKe
B Pa3BUTUU TEOPUHU COBPEMEHHOTO (PMHAHCOBOTO MpaBa Poccuu B 1iesnom.

[Tory4ueHHbIE TaHHBIE MOTYT OBITh WCIOJIB30BaHBI MPU OCYIIECTBICHUN JAaTbHEHIIIIX
HAyYHBIX pa3pa0OTOK 1O BOIMPOCAaM, CBS3aHHBIM C CO3JIaHUEM W  peaau3anuen
MaTepUaJbHBIX M  MpOILECCYalbHBIX  HAJOTOBO-NPAaBOBbIX  HOpM. bomee  Toro,
JUCCEPTAllMOHHOE HWCCIEAOBaHWE OyIeT TOJE3HBIM IS MOCJIEIYIONNX HAyYHBIX
UCCIIeIOBaHUM 10 (PMHAHCOBO-HAJIOTOBOM MpoOIeMaTHKE.

I[IpakTuyeckasi 3HAYUMOCTh JUCCEPTAIMOHHOTO WCCJIEIOBAHUS 3aKIIIOYACTCS B
TOM, YTO TEOpeTHYeCKHe OOOCHOBAHMS M BBIBOJBI JHUCCEPTAHTA, CHPOPMYIUPOBAHHBIE B
NaHHOW paboTe, MOTryT OBITh HWCIIOJNB30BAHBI IMPU TOJATOTOBKE Y4eOHO-METOIUYECCKOM
JUTEpATyphl IO BOMPOCAM IPABOBOTO PETYIHMPOBAHUS W peaju3aldd HOPM HAJIOTOBOTO
npaBa, a TaKKe TMpHU MOATOTOBKE YyYEOHHKOB, y4EOHBIX MOCOOM, MPAKTUKYMOB U HHOMN
auTepatypbl 1o (UHAHCOBOMY H HaimoroBomy mpaBy. Copaepxamuecs B pabote
peKoMeHAau 1 0000IIEeHUsI MOTYT HAalTH MPUMEHEHNE KaK B HOPMOTBOPYECKOH, TakK U B
MIPABONIPUMEHUTEIBHON JCSITEIIbHOCTH OPTaHOB TOCYNAapCTBEHHON BJIACTU W OPTaHOB
MECTHOTO CaMOYIpaBIEHUs, a TaKKe MPH MPOBEACHUM HAYYHBIX pa3pabOTOK MO HAJIOrOBO-
IPABOBOMU MTPOOIEMATHKE.

PesynbTaTsl WCCIIEIOBaHUs MOTYT OBITh HWCIHOJB30BAHBI IPU  MPETNOJaBaHUN
(UHAHCOBOTO W HAJIOTOBOTO MpaBa, a TakKe MPU OCYIIECTBIEHUU NpodhecCHOHAIbHON
NESITENIPHOCTH COTPYIHUKAMH CYIE€OHBIX M HAJIOTOBBIX OPTAaHOB M BCEMU MPAKTUKYIOIIUMHU
IOPUCTaMHU.

Anpo6anus pe3yjbTaTOB HCCIET0BAHUSA PEATH30BBIBAIACH B PA3IUYHBIX PopMax:
- o0cyxaeHue u ogobpeHne auccepranuu Ha kadeape GUHAHCOBOTO, OAHKOBCKOTO H

tamoxeHHoro npasa ['OY BIIO «CapartoBckasi rocyJapcTBEHHAs aKaJIeMHUsl IIpaBa»;
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- amnpobamusi OTAENBHBIX PE3yJbTATOB HCCIEAOBAHWS TPU YTCHHH JICKIUH W
NPOBEJICHUU CEMUHAPCKUX 3aHATUHA 1O y4eOHbIM aucuuiminHaM:«HamnoroBoe mpaBo»,
«®unancooe npaBo» B ['OY BIIO «CapaToBckasi rocyqapCTBeHHasl akaJeMus MpaBa» U
ero (unmanax uis CTYICHTOB OYHOW M 3a04HOM (popm oOydenus, a takxke B [OY BIIO
«CapaToBCKHIi TOCYJapCTBEHHBIN COLIMANTbHO-3KOHOMUYECKUN UHCTUTYT;

- TyOJHMKAIMU OCHOBHBIX TIOJIOKEHUN W BBIBOJIOB B HAYYHBIX CTAThsIX, B TOM YHCJIC B
BEYILUX PELEH3UPYEMbIX HAyUHBIX )KypHalax, pekoMeHayemoix BAK;

- BBICTYIUICHUE C JIOKJIAJaMi Ha HAYYHBIX U HAYYHO-TIPAKTHYECKUX KOH(EpEeHIUIX, B
ToM uyucie. BHyTpuBy3oBckas koHpepeHuus «Meroauka MpenoAaBaHUs —YYEOHBIX
TUCHUILIMH B topuandeckoM By3e» (Caparo, CKU, 18 nexabps 20071.); MexBy30BCKast
Hay4YHO-TIpaKTUUYeCKass KoHbepeHmus «Peammzanust  puHAHCOBOH, OAHKOBCKON U
TAMOXKEHHOW TOJIMTHKH. COBPEMEHHBbIC MpOOJIeMbl 3KOHOMUKHM u mpaBa», (Caparos, 8
anpenst 2008 1.); a TakKe ydacTHe B psJie MEXKIYHAPOAHBIX HAayYHO-TPAKTHYECKUX
KoH(pepeHiuii, B yactHocTH: «Poccuiickoe mpaBo Ha coBpeMmeHHOM 3tame» (PoctoB, 25
anpenst 2008r.); «Opuamueckast Hayka u npaBonpumenenune» (Caparos, 5-6 uronss 2008
r.); «®UHAHCOBO-TIPABOBBIC U YIKOHOMUYECKUE MPOOJIEMBI B YCIOBUSIX MHPOBOIO KpU3HCa»
(Capatos, 27wmas 2009.) u np.

OCHOBHBIE TOJOKEHHUS AUCCEPTAMOHHOTO HMCCIEAOBAHUS MPOIUIN anpoOanuio mpu
y4acTUU aBTOpa B OTKPHITOM KOHKYpCE Hay4YHBIX pabOT MO €CTECTBEHHBIM, TEXHUUYECKUM U
r'yMaHUTapHBIM HayKaM B By3ax P®, mo mToram KOTOpPOTro IuCCEpTaHT ObUIa HArpaXkKacHa
Jluniomom MuHnuctepcTBa oOpa3zoBaHus W Hayku P® 3a mpencraBieHHYIO B KOHKypcCe
Hay4IHYIO0 paboTy «@DOpMBI U UCTOYHHUKH HAJIOTOBOTO IpaBa: TEOPETHKO-NIPABOBOM aHAIN3»
(Ipuka3 denepaabHOro areHTCTBa 1Mo 00pazoBanuio ot 27 urossg 2007t. Ne 1356).

CTpyKTypa amMccepTAllMOHHOIO Hcciael0BaHus OOyCIIOBIIEHA IENbI0 M 3aJadaMu
JMICCEPTALIMOHHOTO UCCIIEAOBAHUS M COCTOUT U3 BBEACHHUS, TPEX IJIaB, BKIIOYAIOIINX JIEBAThH
naparpadoB, Tpu mnommnaparpada, 3akiaoueHus W OubIMorpadUUEecKoro - CIMcKa

HCIIOJBb30BaHHBIX HCTOYHHUKOB.

OCHOBHOE COJAEP KXAHUE PABOTHI
Bo BBemeHnmu 00OCHOBBIBACTCS AKTYalbHOCTb TEMBI JAWCCEPTAIMH, OIpPEACISICTCS
CTETIeHb €€ HayYHOU pa3paboTaHHOCTH, IEJTb U 33/1a4d TUCCEPTAIIMOHHON paboThI, a TaKKe

O00BEKT H npeaMeT HCCIICIOBAHMA, 000CHOBBIBACTCS HaydHasd HOBH3HA H IIPAKTHYCCKasA
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3HAYUMOCTh PE3YJIbTATOB pPA0OOTHI; PACKPHIBAETCA TEOPETUYECKasi, METOJ0JOTHYECKas,
HOPMAaTUBHO-TIPABOBasi M  OMIIUPUYECKAss OCHOBBI, (OPMYJIUPYIOTCS  MOJOXKEHMS,
BBIHOCHMBIE Ha 3alUTy, & TAKXKe YKa3bIBalOTCS CBEAEHUs 00 ampoOanuu pe3yabTaToB
JUCCEPTALMOHHOTO UCCIIEOBAHU.

Ileppass rnaBa pguccepramum «CymHocTh M 00IIasi XapaKTepUCTHKA
MeXaHHM3Ma peaju3alMy HAJOrOBO-NPABOBBIX HOPM»  HMMEET KOHIENTYyalbHOE
3HayeHue A Bceil paboThl. B Hell pacKpbIBalOTCS OCHOBOIOJATarolUe BOIMPOCHI,
HaXOJAIINECS B OCHOBE OTPACIEBBIX MPOOJIEM peann3anuy HaIOTOBO-TIPABOBBIX HOPM.
I'maBa coctouT w3 uerhlpex mnaparpadoB, MepBbIi M3 KOTOpHIX - «(OcobenHocmu
HOpMoOmeopyecmea 6 cgepe  HANO200010HCEHUAY MNOCBALIEH PacCMOTPEHUIO
OOLIETEOPETUYECKMX  BOIPOCOB, CBSI3aHHBIX C IOHATHEM HOPMOTBOPYECTBA,  €rO
0c000i1 ponbi0 B (DYHKIMOHMPOBAHWU NPABOBOM CHCTEMbI, & TAaKXKE C BbIIBICHUEM
B3aMMOCBSI3€il C MPOLIECCOM pealln3allKi IPaBOBbIX HOPpM. B pabote yrouHsercs, 4To
HAJIOrOBOE€ HOPMOTBOPYECTBO, KAK IPOLIECC CO3JaHHUs HAJIOIOBBIX HOPM IIOCPEICTBOM
IOPUHATHS KOMIIETEHTHBIMM OpraHaMH BJIACTH  HAJOTOBBIX 3aKOHOB, IO/A3aKOHHBIX
HOPMAaTUBHBIX AaKTOB W MHBIX HaJOlOBBIX HOPMAaTHBHO-IIPABOBBIX aKTOB W,
OJIHOBPEMEHHO, KaK OJHO M3 OCHOBHBIX 3BEHbEB MEXaHM3Ma IIPABOBOrO PETYIMPOBAHUS
HAJOTOBBIX OTHOLIEHHH, BBICTYNIA€T OINPEAEICHHON <«IIPEANOCBUIKOM» pealn3anuu
HaJIOrOBO-TIPABOBBIX HOpM, 4@, CIIEJOBATEIbHO, MMEHHO OHO B IIEPBYIO OYEpelb
00yCIIOBIIMBAET pa3IMYHbIE MPOOIEMHBIE BOIIPOCH], BO3HUKAIOIIHE B 3ToH chepe. Kpome
TOro, B maparpade NOCTYIUpyeTcs, UYTO HAJIOrOBOE IPABOTBOPUECTBO SBISETCA
CaMOCTOSITEIbHBIM ~ BHUJOM  HAJOIOBOM  JEATENBHOCTH TOCyAapcTBa Hapsany ¢
JEATENBHOCTBIO 110 pealIM3allii HaJIOTOBO-IIPAaBOBBIX HOPM.

B pabore mompoOHO TpPOAHATM3UPOBAHBI OCHOBOIIOJIATAIOIINAE  TPUHIIHUITHI
NPaBOTBOPYECTBA, XapakTepHble W A c(hepsl HAIOTOOOIOKEHHS: JIEMOKPATHU3M,
3aKOHHOCTb; Hay4HBIH Xapakrep; Npo(ecCHOoHaIn3M; TIATENbHOCTb; CKPYIYJIE3HOCTb
MOJIFOTOBKH IIPOEKTOB; TEXHUYECKOE COBEPILEHCTBO IPUHUMAEMBIX akTOB. CoOit01eHne
yKa3aHHBIX MPUHLMIIOB, IO MHEHHIO aBTOpa, UMeeT 0co00€ 3HAYEeHHE ISl HAJIOrOBOIO
IIPAaBOTBOPYECTBA, IOCKOJIbKY HAJIOrOBOE IIpaBO, BXOJAILIEE B CHUCTEMY IyOIMYHOIO
(MHAHCOBOrO IpaBa, HE TOJBKO HMMEET TECHYIO CBSI3b C CYOBEKTUBHBIMU IIpaBaMu
rpakiaH, HO W 3aTparuBaeT (pMHAHCOBBIE MHTEPECHI CaMOro TocyAapcTBa. B maHHOM
chepe HOPMOTBOPUECTBO JOJDKHO HAMPSMYIO OTpPaXaTh IMPOBOAMMYIO TOCYAapCTBOM

(bPIHaHCOBO-HpaBOBYI-O IMOJIMTUKY W CTOAIMUC ICPCHa IoCydapCTBOM 3aJavH. OTMeLIaH,
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YTO HOPMOTBOPYECTBO SIBIISIETCS OCHOBOW W B TO K€ BpEeMsl OJHHM W3 HAIPaBICHUU
peanu3any HaJIOrOBO-TIPABOBOM MOJUTHKH, aBTOP MOAYEPKUBAET €€ 0COOYI0 pOJib, OHA
JIOJDKHA CIOCOOCTBOBATh TOMY, UYTOOBI HAJIOTOBOE HOPMOTBOPUYECTBO 3a0JaroBpeMEHHO
3aKJIaIBIBATIO BO3MOXKHOCTH JUIS PEAM3allid  3aKOHHBIX HWHTEPECOB YUYACTHUKOB
HAJIOTOBBIX MPABOOTHOIICHUH M MX CYOBEKTUBHBIX MPaB.

OmmOkrt B HOPMOTBOPYECKOW TMOJIUTHKE MOTYT SIBUTHCS MPUYMHON Heynad
HAJIOTOBO-TIPABOBOM MOJIMTHKHU, OJHAKO YaIlle BCETO 3TH HEJOCTATKU BBISABISIOTCS yKE B
xoje peanu3ainuu (MMPUMEHEHHUS) HAJIOTOBO-TIPABOBBIX HOpM. (OCHOBHOM MPOOJIEMO
COBEPIICHCTBOBAHMS 3aKOHOJATEILCTBA O HAJoOrax M cOOpax BHICTYMAeT 3HAYHUTEIHLHOE
YBEJIMUYEHWE  MacCHBa  HAJIOTOBO-TIPABOBBIX  aKTOB  MPU  OTCYTCTBHH  €TO
(3akoHOmATENbCTBA) CTAOMIIBHOCTH M COJACPIKATEIBHO-FOPUINYECKOTO COBEPIICHCTBA.
HampoTtuB, MOXHO HaOm0IaTh CIOHTAHHOCTh, OECCHUCTEMHOCTh, a 3a4acTyo
HECOIIaCOBAHHOCTh HOPM HAJIOTOBOIO MpaBa. Tak, n3MEeHEeHUs1, BHECEHHbIE B Hanorobli
koaekc PO tonpko 2008roay, kocHyIUCh O0jiee TTOJOBUHBI BCEX €TI0 CTaTeH.

Jliis moBbimeHust 3G(HEKTHBHOCTH  HAJIIOTOBOTO HOPMOTBOPYECTBA HEOOXOIMMO
COBEPIICHCTBOBATH €r0 IeJIeBON acrekT. [[uccepTaHToM MoAaep >KMBAETCS MO3UITUS, YTO
npeHeOpexkeHne (POopMaNbHBIM 3aKpEIJICHUEM IIeJIed HOPMATHUBHBIX AaKTOB MOXKET
IPUBECTH, @ HEPEAKO W MPUBOAUT K TOMY, YTO NPABONPUMEHUTEIH HAYMHAIOT CaMU
OTpEeNeNATh U TOJKOBATh T€ WJIW WHBIC MOJOKEHHUS 3aKOHOJATEIbCTBA C BBITOJHOU ISt
cebs CTOpOHBI. DTO, HECOMHEHHO, 3HAYUTEIBHO CHMXKAET 3(PPEKTUBHOCTH MPABOBOIO
BO3JICUCTBUS U MOXKET HETaTUBHBIM 00pa30oM OTpPa3sUThCA HAa pealn3alldd HaJIOTOBO-
npaBoBbIX HOpM. CreoBaTenbHO, COBEPIICHCTBOBAHME 3aKOHOAATEILCTBA B cdepe
HAJ0rooOJ0KEeHHs, IO MHEHHUIO aBTopa, Oymer Oosee 3(PEKTUBHBIM, €CIIM  YETKO
OTIPEJICIICHBI 1EJH, Paayd KOTOPHIX NMPHUHUMAIOTCS HAJOTOBO-TIPABOBBIC aKThI, a TaKKe
CIUTAHMPOBAHA JIEATEIHHOCTh MO WX JOCTHXEHUI0. [[o3TOMYy B KaXkIoM HOPMAaTHBHO-
MPaBOBOM aKkTe B cepe HAJOTrOBOIO MpaBa JOJKHBI ObITh YETKHE yKa3aHUS Ha IICIH,
KOTOPBIE OpraH, €ro MPUHUMAOIIHNA, CTPEMHUTHCS JIOCTHYb.

B  pamkax  paccMOTpeHHST  TOHSTHS M  OCOOCHHOCTEH  HaJlOrOBOTO
3aKOHOTBOPUYECKOTO TMpoIecca TPOBEASH MOAPOOHBIM aHaM3 TaKUX OCHOBHBIX
(HMHAHCOBO-TIPAaBOBHIX KaTeropHii, KakK KHAN02080€ 3AKOHOOAMENbCMBO,
«BAKOHOOAMENbLCMBO O HAN02AX U cOOpax», 4To MOTPeOOBAIIO OT aBTOpa OOpaIlIeHHS K

UCTOPHH IIPAaBOBOIO PETYIIMPOBAHUS 0003HaYEHHOr0 Bonpoca. Ha ocHOBe aHamm3a HOpM
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HK P® omnpeaenessl MOJHOMOYMS PAa3IMYHBIX OPraHOB IPEACTABUTEIBHOW H
UCTIOJHUTEIbHOM BJIACTU B HAJIOIOBOM 3aKOHOTBOPYECKOMN AEATEIBHOCTH.

Oco00 BbIIETIEH U PACCMOTPEH B naparpade Bompoc 06 0COOEHHOCTSAX HAJIOrOBOTO
HOPMOTBOPYECKOTO  Tpolecca B  CYOBEKTax P®. OcobenHocts 00BEKTa
3aKOHOJIaTEeJIbHOTO peryaupoBaHus npUIaeT cneunuky HaJIOTOBOMY
HOPMOTBOPYECKOMY IPOLIECCY Kak Ha (eiepaibHOM, TaK U Ha PETHOHAIBHOM YPOBHSX,
YTO JaeT BO3MOXKHOCTh B PAaMKaX HAJOrOBOTO IIPABOBOIO PETyJIUpPOBAHMS BbIIEIUTH
oco00e TPOM3BOACTBO IO MPHUHATHIO 3aKOHOB o Hamorax (cOopax). Hapsnmy, c
OCOOCHHOCTSIMH  3AKOHOMBOPYECK020 npoyecca B HaloroBod cdepe, B pabote
AHAM3UPYIOTC W OCOOCHHOCTH MPAsomeopueckoeo npoyeccd, Kak 0oiiee MIMPOKOTO
NOHATHUS, BKIIOYAIONIETO TMPOLECC MO pa3padoTKe W TNPUHATHIO IOA3aKOHHBIX
HOPMATHUBHBIX AaKTOB, CBSI3aHHBIX C HaJIOrooOyiokeHueM u cbOopamu. PaccMoTpeHsl
YCIIOBHSI, TIPM KOTOPBIX JOCTUTAETCS TPEeOOBAHHE coOepicamenbHOCmy HAIOTOBOTO
HOpPMaTHBHO-IIPABOBOr0 akTa. BwlsBieHa ocobas pojb I[OJAHOPMATUBHOIO MPABOBOTO
perynupoBaHus B chepe HaJIoroB U COOPOB, OCYIIECTBIIEMOTO CYI€0HBIMU OPTaHAMH.

ABTOp mojaraer, 4ro HayyHas IO3MLHS, COIJACHO KOTOpPOH OQUIMaIbHOE
IpU3HAHUE TpElEeeHTa UCTOYHUKOM IpaBa B Poccuu mpencTaBisieTcs Ha3peBLIMM U
000CHOBAaHHBIM, SIBJIIETCSI BIIOJIHE yOeauTenbHOM. OHAKO, CUMTAET aBTOP, STOT TE3UC
TpeOyeT NOMOJIHUTENbHBIX apryMeHToB. [lo MHeHHIO JuccepTaHTa, Jake NpU3HAHUE
HOPMATHBHOCTH TMpPaBWJ, BBIPAOOTAaHHBIX CyA€OHBIMH OpTaHaMu, HE TI03BOJSET
npeyBeJnYuBaTh UX 3HadeHHe. OHU JOJDKHBI ObITh BTOPUYHBIMM 10 OTHOLIEHHIO K
3akoHy. CienoBareiabHO, HEOOXOIUMO CO3aHUE €IMHON 3aKOHOJATEIbHOW OCHOBBI JJIS
OCYILECTBJICHUS HOPMOTBOPYECKON JEATENBHOCTH B c(epe HajJoroBoro npasa. Takoi
OCHOBOH, II0 MHEHMIO aBTOpa, MOXKeT cTaTb denepaybHblii 3aK0H «O0 0COOEHHOCTSX
HOPMOTBOPYECKOTO Tporecca B chepe Hamoros u coopos B Poccuiickoit deneparum».

B napacpagpe emopom mepBoil rnaBel «Peanuzayus Ha102080-NpagoEbIX HOPM:
NOHAMUE U OCHOBHble (HOopmMbl» B TEIAX YACHEHHS  Ha3HAUYCHUS M BaXXKHOCTHU
nocjenoBaTeNbHON, OecriepeOoiHON peanu3ali HaJlOrOBO-IIPABOBBIX HOPM AAéTCs U
aHATM3UPYETCs OINpPEJICIICHUEe U CllaraeMble TAaKOTO IMOHATHUS, KaK peanu3amnus (HOpM)
npasa. [TonpobHO paccMaTpuBaroTcs ciaraemMble 0J10Ka peanu3aluy rpasa: CoO0IeHHE,
UCIOJIHEHNE, UCIOIb30BaHUE U MPUMEHEHUE HAJIOroBO-NIPAaBOBbIX HOpM. OTmeuaercs,
YTO YCJIOBHEM peaM3allid HOPMbl HAJIOTOBOI'O MpaBa MOXHO CUMTATh JOCTH)KEHUE €€

KOHCYHOM e, T.C. YCTAHOBJICHHMC, BBCIACHHWC WM YIIAaTy HaJiora, OCYHICCTBJICHUC
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HaJIOTOBOTO  KOHTPOJII WJIM TPUBJICYCHUE HAPYLIUTENId HAJOTOBBIX HOPM K
OTBETCTBEHHOCTH.

B maparpade nemaercss BBIBOI, 4YTO peau3als HaJIOrOBO-TPABOBBIX HOPM
OCYIIECTBIISIETCS KaK TOCYJapCTBOM M MYHHIIMITAILHBIMH OOPa30BaHUSAMU B IIEJIOM, TaK
Y YIIOJTHOMOYEHHBIMU Ha TO TOCYJApPCTBEHHBIMU U MYHMIIMIIAIbHBIMU OpraHaMu BJIACTH
(MecTHOrO caMOympaBlieHHUsS), a TaKkKe TpakJaHaMH U OpraHu3anusMu. Takas
peanuzanusi HOpM HaJIOTOBOT'O MpaBa IMpeciielyeT ONpe/eIeHHbIE 1IeJId — MPUOOpeTeHHe
U COXpaHEHUE KAKUX-TMOO coluaabHBIX Omar. JIjisi rocymapcTBa BaKHEWIas —IIEIb
peanuszanuu HaJIOTOBOM HOPMBI — (PUCKAJIbHOE MOMOJIHEHHE OI0/PKETa U PEerylupyroliee
BO3JECHCTBUE HA 3KOHOMHKY. [[ns HaloromnarenpliMKa LENIb pealu3alydyd HaJOTrOBOU
HOPMBI — OCYIIECTBIIEHHE CBOEH OOS3aHHOCTH TIPU YCIOBUU MaKCHMAILHOTO
COXpaHEeHHs YPOBHs COOCTBEHHOT0 OJar0COCTOSHHUS.

ABTOpPOM aHAIM3UPYIOTCS OOIMIETEOPETHUECKHUE IMOAXOABI K OMPEIeICHUI0 (opM
peanuzanMd HOPM IpaBa M KOHCTATUPYETCS, YTO HMX COOJIIOJICHHE, WCIOIHEHHE WU
WCIIOJIb30BAHUE 3aBUCAT OT TOTO, COAEPKHUT JIM peanu3yeMasl IpaBoBas HOpMaA
NO3BOJIGHHE, 3alpeT WIK O0O0s3bIBaHUE. YKa3aHHblEe OOIIETEOPETUYECKUE MO3ULIUU
UCTIOJIL3YIOTCSL JTMCCEPTAHTOM IS BBISBIICHUST M aHauu3a  OCOOCHHOCTEH QopMm
HAJIOTOBOTO TpaBompuMeHeHus. (OTmeuaercs, 4ro B cliydae, KOrja pedyb uaetr o0
00s3BIBAIONIMX HAJOTOBO-MIPABOBBIX HOPMAax W MPHUHIMIIAX HAJIOrOBOrO IpaBa, Ha
NEPBbIN IJIaH BBICTYNAET WX COOJIIOJCHUE U HWCIOIHEHUE, W ATO MPEeArnojiaracT He
TOJIBKO BO3JIEpKAHUE OT UX HAPYLIEHUs, HO U aKTUBHOE IIPETBOPEHUE B KU3Hb. Tak, A
TOTO YTOOBI HAJJIEKAIUM O0pa30M WCIOJHUTH OOS3aHHOCTh IO YIUIaTe HAJIOTa,
HAJIOTOIUIATENIBIIMK  (HalpUMep, HWHAMBUIYAIbHBIA  MPEINPUHUMATENb)  JOJDKEH
OCYILIECTBIIATh HAa MNPOTSHKEHWHM OINPEACICHHOIO UIUTEIIBHOTO BPEMEHU UEJbIA Pl
NO3UTUBHBIX JICUCTBHIA: BECTH HAJIOTOBBIA M OyXrajaTepcKkwii yder, monuaBaTh (B
HPEAYCMOTPEHHBIX 3aKOHOM CIIydYasx) HaJOTOBYIO JCKJIAPAIHUIO; TEPEUUCIATh CYyMMY
Hajiora 4epe3 0aHK Ha CTPOro ompeseneHHbl cueT dDenepanbHOro Ka3HAYEeWCTBA U T.1I.
B dopme xe ucnonmnenus, xak TpaBWIIO, PEATHU3YIOTCS HAJIOTOBO-TIPABOBbIE HOPMBI,
yKa3bplBalOIe Ha OO0S3aHHOCTH TOCyJapcTBa Tmepe] OOIIEeCTBOM M TpakJIaHaMHU,
00s3aHHOCTH TOCYAApCTBEHHBIX OPTraHOB BIAcTU. Hcnonvzosanue xak Qopma
peanu3anuy HaJIOrOBO-IIPABOBBIX HOPM BBIPAXKAETCA B OCYIIECTBICHUU BO3MOYKHOCTEH,
BBITEKAIOIIUX U3 J03BOJNIeHUH. Oco00 OTMeUaeTcs, 4To peanu3ayusi MHOTUX HAJIOTOBO-

IMPpaBOBbLIX HOPM BO3MOJKHA TOJIBKO B PEC3YJIbTATC HpaBOHpHMeHHTeHBHOﬁ JACATCIIBHOCTH
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FOCYJapCTBEHHBIX OPraHOB BJIACTH, a B OTIEIbHBIX CIydasX - CHEIUaIbHO
YIOJHOMOYEHHBIX Ha 3TO CyOBeKTOB (Hampumep, yrjara HEKOTOPHIX BHIOB HAJIOrOB
OCYIIECTBIISIETCSI MCKIIIOUUTEIBHO HAa OCHOBE CIIELUAJIbHBIX AaKTOB MPUMEHEHUS
HAJOTOBOTO IMpaBa — HAJIOTOBBIX YBEIOMJIEHUN, BpPYYa€MbIX HAJOTOIIATEIbIIUKY
HAJIOTOBBIMU OpPTraHAMH).

[TockoNbKy KOPUANYECKUMH CBOMCTBAMH JICWCTBHUS M pPEAJIU3ALMU  HAJIOIOBO-
IPABOBOM HOPMBI SBIISIETCSI BOIUIOIIEHME YYaCTHUKAMU HAJOTOBBIX OTHOILIEHUH
CyOBEKTUBHBIX TIPaB W HCIOJHEHUE IOPUIUYCCKUX OOS3aHHOCTEH, 6 mpembem
napaepage nepBoi TIaBbl MOAPOOHO PACCMOTPEHO MOHITHE U OCOOEHHOCTH Ha3BaHHBIX
npaB W OOS3aHHOCTEW HAJNOTOIUIATENbINNKA, WX  AuddepeHnuanus ¥  MeCTO B
MEXaHU3ME HaJIOr0BO-IIPABOBOTO PETYIHUPOBAHUSI.

ABTOPOM YTOYHSIETCS TPEIMET UCCIEI0BAaHNUS, KOTOPbIIl OrPaHUYMBAETCS aHATIN30M
paB M OOS3aHHOCTEH HAJIOTOIUIATEIBIIMKOB KaK HanOoJiee HE3alUIIICHHOW CTOPOHBI
HAJIOTOBOI'O TMPAaBOOTHOILIEHUS. DTO OOYCIOBJIEHO TaKKe M TeM, 4TO B (PUHAHCOBO-
MPaBOBOM HAyKe HAJOTOBbIE MPABOOTHOILICHMS MPEXKIE BCETO  PacCMaTPUBAIOTCA Kak
0053aTeNIbCTBEHHbIE MTPABOOTHOIICHHUS, TI€ UMEHHO HAJIOTOIUIATEIBIINKY OTBEIEHA POJIb
CTOPOHBI, UMEIONIEH BaKHEUITYI0 00S3aHHOCTH IEpe] roCyJapCTBOM - OO0S3aHHOCTH
«IUIATUTh 3aKOHHO YCTaHOBIICHHBIE HAIOTH U cOopbI» (cT.57 Korcrutyimu PO).

[ocynapcTBo ke, Kak BTOpas CTOpOHAa (CYOBEKT) HAJOrOBOTO MPAaBOOTHOIICHHUS,
OJIHOBPEMEHHO OMpENEeNsAeT TNpaBujia I[OBEICHHUS BCEX YYACTHHUKOB HAJIOTOBBIX
OTHONICHMH, 3aKperulisii B HOpMax IpaBa HUX CYObEKTHBHBIE NpaBa W HOPUIUYECKUE
o0s3aHHOCTH. B TaHHOM cilydae rocyapcTBO peaqu3yeT CBOM CTaTyc 0co00oro cyobhekTa
npaBa, UMEIOLIEro0 BO3MOXXKHOCTh HE TOJBKO Y4YacTBOBATh B MPABOOTHOILIEHUSX, HO U
ONpeNeNsATh MpaBUiia pealu3aluu OOIIECTBEHHBIX OTHOLIEHUU. Bhipaxkas cBOIO BOIIIO,
rocyaapcTBO (GOPMYJIHPYET TMPABUIO TOBEACHHS, aIpPECOBAHHOE HE OTACILHOMY
CyOBEKTy TpaBa, a HEONPEJEICHHOMY KPYTry JIMI, KOTOPBIA OMNpeneseTcss B caMmou
HopMme. TakuM oOpa3oM, HOPMOTBOPYECKHI OopraH (BbICTyNas OT MMEHHU TOCYAapCTBa)
dbopMynupyeT TpaBWIO MOBEIEHUS U ompeienseT (pakTUuecKhue oOCTOSATENbCTBA, MPHU
KOTOPBIX JTAaHHOE TMPABUJIO OYIET «CpadaThiBaTh» KaKIbIA Pa3, KOTJa CKIIABIBAIOTCS
0003HaYEHHbIE CAMUM T'OCY/IAPCTBOM YCJIOBHS.

ABTOp 0000 MOAYEPKUBAET, UTO MpoOIeMa CyObEKTUBHBIX MPaB U IOPUIUIECKUAX
00s13aHHOCTEN  HAJIOrOIUIATElNbIIUKA MPEJCTABISET CaMOCTOSITEIbHBIM  HAay4YHBIN

HHTCPCC, IMOCKOJIBKY HX COBOKYIIHOCTL COCTABJIICT OCHOBY TAKOI'0 BAKHOI'O ITOHATHA,
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KaK MpaBOBOM CTaTyC HaJOroIUIaTENbIIMKA, UMEIOIIET0 HEMOCPEACTBEHHOE OTHOLIEHHUE K
npobyieMaM peanu3aluu HOpM Haioroporo mpasa. C ydyeToMm TOro, 4To B TEOpUHU IpaBa
CYOBCKTHUBHBIC TpaBa M OOS3aHHOCTH CYOBEKTOB MPABOOTHOMICHHWH (a TOYHEE, HX
peanu3aius) paccMaTpUBaeTCs KaK dJIeMEHT (cTamus) MEXaHW3Ma IPABOBOTO
peryiaupoBaHusi, TUCCEPTAHT KOHCTATUPYET, UTO CyOBEKTUBHbBIE MpPaBa U IOPUIAUYECKUE
0053aHHOCTH HAJIOTOIJIATENIBLIIMKOB CJIEAYET pacCMaTpUBaTh KaK AJIEMEHT MEXaHH3Ma
HAJIOrOBO-TIPABOBOI0 PETYJIMPOBaHMs, KyAa, O€3yCcIOBHO, BKJIIOYAETCS U peaau3anus
HAJIOTOBO-TIPABOBOI HOPMBI, 3aKpEIUISIONIeH yKa3aHHbIE IpaBa U 00s13aHHOCTH.

B nuccepralliOHHOM HCCIEIOBAHUU HOO  MEXAHUBSMOM  HANO2080-NPABOBO2O
pezynuposanus (ACX0As W3 OOMIETEOPETHUYECKOTO TMOHSATHS MEXaHH3Ma IPaBOBOTO
peryjIMpoBaHMs) TOHUMAETCS CHUCTEMa IPABOBBIX CPEJCTB, IMO3BOJSIONIAS HanOoiee
MOCJIEZIOBATENIbHO W IOPUJIMYECKHM TapaHTHPOBAHO TMIPEOO0JIeBaTh MPEMATCTBUSA,
BO3HHUKAIOIIME HA IYTH YJOBJIETBOPEHHS HHTEPECOB CyOBEKTOB HAJIOIOBOI'O IIpaBa.

AHanu3 Hay4yHOU JUTEepaTyphl U ASHCTBYIOIIUX HOPM HAJOTOBOTO MpaBa MO3BOJIMI
aBTOPY MW3JIOKHUTh COOCTBEHHBIC TMPEAJIOKEHUSI OTHOCHTEIBHO  JIOTIOJHHUTEIBHBIX
OCHOBaHUM KJIaccupuKauu CyOBEKTUBHBIX npas u o0s3aHHOCTEH
HaJIOTrOIJIaTeNIbIIUMKOB. [Ipy 3TOM KOHCTaTHpPYyETCs, UYTO YETKOCTh B OIIPEIEIECHUH IpaB U
00s13aHHOCTEN HAJIOrO00SI3aHHOIO JMI[a B OTHOLUIEHUH KaXIO0r0 M3 HUX IO3BOJMUT C
JETKOCTBIO YBUAETh MpOOENbHBbIE  MECTa BO BCEM CHCTEME HaJOrOBBIX IIpaB W
00s13aHHOCTEN B IENISAX MX CKopeiimero ycrpanenus. Kpome Toro, Takas xkinaccudukanus
OyZAeT MoJe3HOM MpHU ONPEeIeHUH HaJUIeKAIIEro OTBETUMKA B Clly4ae HEOOXOAUMOCTH
OCYILECTBJICHHSI 3aIUThl HHTEPECOB HAJIOTOIJIATENBIIMKA B IOPUCAUKIIMOHHBIX OpraHax.
[Ipennoxxennsie nuddepeHnnanuu npaB u 00s13aHHOCTENW HAJOTOIIIATEIbIIIUKOB BaXKHBI
TaKkKe U B LEIIX TOCTHKEHHS 3()PPEKTHBHOCTH peanu3aliii HaJIOTOBO-TIPABOBBIX HOPM,
NpUYeM KaK MaTepHaIbHBIX (HAIpUMeEp, 3aKPEIUISIONIMX MPAaBO HAJOTOIIATEIIBIIIMKOB
Ha TIOJIyY€HHE HAJOTOBBIX JIBIOT), TaK M MPOLECCYATbHBIX (HApUMeEp, 3aKPEIUISIOIINX
IpOLECCyalIbHbIE IIpaBa HAJIOTOIUIATENBIIMKOB I[P IPOU3BOJCTBE IO JEjlaM O
HAJIOTOBBIX TMPABOHAPYILICHHSIX). ABTOP OOOCHOBBIBACT MPEIUIOKEHUE O  MPHHATHH
CIENUAIILHOTO  3aKOHOJAATeNIbHOrO akta (Ha ypoBHe enepanbHOro 3aKoHA),
MOCBSIIICHHOTO ~ OJIOKY CYOBEKTHBHBIX TMpaB W  IOPUAMYECKHX 0Os3aHHOCTEH
HaJIOTOILIATEIbIIIUKOB.

Yemeepmulil napacpag nepBoii rinaBbl «/Ipumerenue HAN02080-NPABOBbIX HOPM KAK

ocobas ¢hopma peanuzayuu npaea» TOCBAILIEH PACCMOTPEHHUIO CTAAUM MPUMEHEHUS
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HAJIOTOBO-TIPABOBBIX HOPM, 3aKPEIUIIONUX CYOBEKTUBHBIE MpaBa U IOPHINYECKHE
00513aHHOCTH HAJIOTOTUIATENIBITIKOB.

B pabGore oTmedaercs, YTO NPUMEHEHHWE HOPM HAJIIOTOBOTO TMpaBa SBISETCS
BaXHEHUTIEH U ocoOoi (hopmol peanuzanuu mpaBa, uOO OT KadecTBa M MPABUIHLHOCTH
NIPaBONPUMEHEHHSI 3aBUCUT KOHEYHBIN Pe3y/bTaT HAJIOTOBO-TIPABOBOTO BO3ACHCTBUA. B
nporecce MPUMEHEHHS HOPM HAJIOroBOTO TMpaBa BO3HHUKAIOT CIOKHOCTH, HESICHOCTH,
KOJUTM3UH, TIOOTOMY KakK IPaBONPHUMEHUTENNb, TaK W JIPYTHe CYOBEKTHl 3aHHMAIOTCS
TOJKOBAaHMEM HOPM HAJOrOBOTO TpaBa. B pe3ynpTare MpUMEHEHHS HOPM HAaJIOTOBOTO
npaBa M WX TOJKOBAHHS YIPABOMOYEHHBIC CYOBEKTHl NMPUHUMAIOT COOTBETCTBYIOIIHE
penieHus (MPaBONPUMEHHUTEIILHBIC aKThI, CyIeOHbIC PEIICHUS U T.1I.).

B pabote aknentupyercs BHMUMaHHE HAa TOM, YTO B paMKax OOIIETIPaBOBBIX
npoOJieM TPaBONPUMEHEHHsS] Ba)XKHO YYHUTHIBATh, YTO, B OJHHUX CIIydasx, HOPMBI O
HOPSIAKE PACCMOTPEHHsS NI JTOBOJBHO JIETAIBHBI M COCTABIIAIOT CaMOCTOSITEIIbHBIC
HpoIlecCyalbHble OTpaciu mpaBa (YroJlOBHOE, TPAXKIAHCKOE CYIAOMPOM3BOJCTBO), B
IPYTUX — YCTaHABIMBACTCS JIMIIb ONPEICICHHBIA MOPANOK pemenus nen. [lociemnnee
3aMEYaHHe KacaeTcs TaKOW OCHOBHOW MOJOTpaciu (PMHAHCOBOTO MpaBa KaKk HAJIOTOBOE
npaBo. B cBsa3u ¢ 3TMM  0co0o0e BHMMaHWE YAEICHO aHaiu3y NpoldjeM o Mecte
HAJIOTOBOTO TIpoIlecca B CHCTEME mpaBa. B HacTosmiee Bpems M0 JaHHOW mpoOieme
UMEIOTCSI JTOCTATOYHO TOJSIPHBIC CYKICHHs. BONBIIMHCTBO YYEHBIX CYHMTAIOT, YTO
HAJIOTOBBIN TPOIIECC CIEAYeT paccCMaTpUBaTh KaKk MHCTUTYT HAJIOTOBOTO mpasa. OgHAKO
HEKOTOpPBhIE CHEIMATUCTBl HACTAaMBAIOT Ja)K€ Ha CYIIECTBOBAHUH CaMOCTOSTEILHOU
OTpaciy MpaBa - HaJOrOBOTO MPOIIETyPHOTO MPaBa, BELACISSA B €r0 CTPYKTYPE TPH YaCTH:
o01ue mosokeHust (TeopeTnveckas 4acTh); HaJIOrOBbIC OOIIEPEryISTUBHBIC POy PHI;
HAJIOTOBBIE OXPAHUTEIBHBIE MPOIETyphl. ABTOpP IOJIaraeT, 4YTO IS OKOHYATEIHHOTO
pemeHusl JaHHON mpoOsieMbl OOMbIIOe 3HAYeHHE OyAeT MMETh CHCTEMaTH3allis BCeX
HAJIOTOBO-TIPOIECCYANBHBIX HOPM B €IMHOM KoIu(uUIMpoBaHHOM akTe — Hamoroso-
nporeccyalbHOM Kojekce PD, moTpeOHOCTh B MPUHATHN KOTOPOTO JaBHO Ha3pena.

YauteiBasi  0COOyH  pOJIb  IOPUCIUKIMOHHBIX  OPraHOB B HAJIOTOBOM
NPaBONPUMEHEHHH, a TaK)Ke TO OOCTOSTENECTBO, YTO HAJIOTOBO-TIPABOBBIE OTHOIICHUS
OTHOCSITCS K YHCITy IMyOJUYHBIX, a ,CIIeI0BaTeILHO, MMEIOIINX HanboJjee TECHYIO CBS3b C
(MHAHCOBO- ¥ HAJIOTOBO-TIPABOBOM  TMOJHMTUKON TOCyIapcTBa, a TakXKe C €ro
(UCKaIbHBIME MHTEPECAMH, aBTOP CUUTAET HEOOXOAWMBIM MPEJIOKUTH PSII MEp IO

COBCPIICHCTBOBAHUIO ,I[eflCTBYIOHIeFO 3aKOHOAaTCJIbCTBA. HOI[LIepKI/IBaeTC}I, qTo
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HEOOXOJIMMOCTh U3MEHEHUN CBsA3aHa TaKXe M C TEM, YTO CTAaTyC M pOJIb HAJIOTOBBIX
IPaBOOTHOIIEHUI O0O0YCIIOBIMBAET OJHOBPEMEHHO M CaMblil BBICOKMH pPEHTHHT
HaJIOrOBO-TIIPABOBBIX CIIOPOB IIPM  PELIEHUH LEJNOro psja 3aJad rocydapCTBEHHOIO
3Ha4yeHusa. Ho mpu 3TOM TeopeTMKaMy M NPAKTUKAMU HEOJHOKPATHO BBICKA3bIBAJINCH
MHEHHSI, YTO HAJIOTOBBIC CIIOPBI SBJSIFOTCS 0C000i (crenuduyeckoii) kareropuei aed,
BBI3BIBAIOIIEH Yy cCyAeil Oomplnve 3aTpyAHEHHUs, B T.4. CBS3aHHBIE C HEIOCTAaTKOM
CHeLMaJIbHbIX SKOHOMMYECKUX 3HAHUH, a TaKKe 3HAHUI OyXraJTepcKoro U HaJoroBOIro
yuera. OOILEU3BECTHO, YTO CYAbH apOUTPAKHBIX CYAOB, CHELUUAIU3UPYIOIIMECS Ha
PacCMOTPEHUU HA3BAaHHOW KaTEropuu Jell, BOCIOJIHAIOT IPOOEIbHOCTh CBOMX 3HAHUI B
SKOHOMMKE HMCKIIOYHUTENIBHO MOCPEICTBOM caM000pa30BaHus, YCTHBIX KOHCYJbTALUi C
OTBITHBIMH OyXTalnTepaMd M HAJIOTOBBIMH ayJWTOpaMH, IMPENOAaBaTeIsIMH BY30B, HE
HNOATBEPXkAAass OJHAKO CBOE CAMOCTOSITENIbHOE MOBBIIICHHE KBATU(DUKALMM HUKAKHUMHU
o(pUIHMaTHHBIMU TUTUIOMAMHU.

Bce BriensnoxeHHoe TpedyeT, 4To0bl YpOBEHb PACCMOTPEHUS HAJIOTOBBIX CIIOPOB
ObUT OTHUM W3 CaMBIX BBICOKOTIPO(ECCHOHATBHBIX. B CBSA3M ¢ 3TUM M MCXOJS M3 OMNBITA
3apyOexHBIX cTpaH (Hampumep, B [ epMaHnU) BIIOJHE CBOCBPEMEHHBIM OyJeT CO3aHue
HaJIOTOBBIX CYIOB.

Bo Bropoii raaBe pauccepranuu «IIpoGsaemsl (opm HaJI0roBOoro mnpasa,
cocrosiiell U3 ByX maparpadoB, UCCIEAYIOTCS NPoOJeMbl COOTHOLIEHHS KaTeropui
«hopMa HAJIOTOBOTO TpaBa» U <WMCTOYHUK HAJIOTOBOTO TIPaBa»; OIpPEIesIeTCs
CYIIHOCTb TOHATHS <«UCTOYHUK HAJIOrOBOIO IIpaBa», €r0 OCHOBHBIC NPU3HAKU U BHJBI,
BBISIBIIIETCS. MECTO M pOJb B YKAa3aHHOM CHUCTEME 3aKOHOAATENIbCTBA M HHBIX
HOPMAaTUBHO-TIPABOBBIX aKTOB IIPEACTABUTEIBHBIX W UCIIOJHUTEIIBHBIX OPTaHOB.

B nepsom napacpaghe «Coomnowenue kxameeopuii «gpopma nano206020 npasa» u
CUCMOYHUK HATI0208020 NPAGa» OTMEUAETCs, YTO MOHATHE «(hopMa MpaBa» U «UCTOYHUK
IIpaBa» HE MJEHTUYHBI, XOTA U TECHO B3auMOCBs3aHbl. Dopma mpaBa ykas3bIBaeT, Kak
COJIEpKaHUE ITpaBa OPraHU30BAaHO U BBIPAXKEHO BOBHE. VICTOUHMK mpaBa yTo4yHsET caMu
UCTOKM (QOpMHpOBaHMSI IpaBa, CUCTEMY (AKTOPOB, MPEeNONPEAEAIONX €ro
coaepaHue U (POPMBbI BEIPAKECHHS.

Omnopa Ha o0LEeTeOpeTUYECKUE TOAXO0AbI K MOHIATHIO opMbl Npaea u UCMOYHUKU
npasa MO3BOJIIET aBTOPY BBLAEIUTH cleluduueckue 0COOEHHOCTU KaTeropuil «gpopma
HAN0206020 NpaAsa» U <UCMOYHUK HAI0206020 Npaeéa», CHEIATb BBIBOA O TOM, 4YTO

HNCTOYHHUKH H q)OpMBI HAJIOTOBOTI'O IIpaBa COOTHOCATCA MCKIAY c0o00M KaK 4acTh U acjaoc,
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rae Gpopma mpaBa - KaTeropus Oojee MUpPOKas, YeM UCTOYHHK mpaBa. [Ipu 3TOM aBTOp
BBIHYXKJIEH KOHCTaTHUpPOBaTh, YTO B y4eOHOI, a HEpeAKO M B HAYYHOH HOPUAUYECKON
JUTEepaType pa3HbIM CMBICIOBBIM OTTEHKaM TEPMHHOB U MOHSATUN «UCTOYHHUK IMpaBa» u
«popma mpaBa» He mpuAacTcs OCOOOTO 3HAYCHWS W OHHU IMOYTH BO BCEX CIydasx
paccMaTpUBArOTCS KaK HICHTUYHbIE.

Janee B paboTe maercs moapoOHasi XapaKTEPUCTUKA TPUMEHSIEMBIM B POCCUNUCKON
IPaBOBOM CHUCTEME, B TOM YHCII€ B HAJIOTOBOM TIpaBe, (opMaM U MCTOYHUKAM rnpaBa. Ha
OCHOBE MPOBEJCHHOIO aHajH3a JENIaeTCs BBIBOA O TOM, 4YTO «(popma HaIOTOBOTO
npaBa»- 3To 0oJiee HIMPOKas KaTEropHsl, YeM KaTeropus «UCTOYHUK HAJIOTOBOTO IpaBa.
CnenoBatenbHo, Besikas ¢opma (T.e. Jr000# BuI GOpM) HAJOTOBOrO MpaBa, CUYUTACT
JTUCCEPTAHT, COBIAJIAET C MOHITHEM «UCTOYHUK HAJIOTOBOTO MpaBa», KOT/a peub HIET O
BBIPKEHUU BOJIM TOCYAApCTBAa B JIMIE KOMIIETEHTHOTO MPAaBOTBOPUYECKOTO OpraHa B
OTIPEJICIICHHOM JTIOKYMEHTE HOPMATHBHO-TIPABOBOTO conaepkaHus. OqHAKO HE BCsKas
¢dopma mpaBa, B TOM YKCJIC M HAJOrOBOIO, SIBJISIETCS €r0 MCTOYHMKOM (TakK, Hampumep,
JOKTPUHA HAJIOTOBOTO IIpaBa, SBJSSACH (POPMOM POCCHIICKOTO HAJIOTOBOTO TpaBa, HE
OTHOCHUTCS K YHCITY €r0 UCTOYHUKOB).

Bmopoti napacpagp - «Hcmounuku poccuiickoeo HaAnN0208020 Npasda. NOHAMUE,
OCHOBHble NPU3HAKU U GUObI» HauWMHAaeTcs ¢ mommnaparpada 2.2.1,tne maercs obwas
Xapakmepucmuka UcCmo4HUKO8 HAL0206020 Npasd. JluccepTaHTOM OTMedaeTcs, YTo
npoOysieMa WCTOYHUKOB IIpaBa, B TOM YHCJIE W HAJIOTOBOTO, €IIe HEIOCTaTOYHO
pa3zpaboraHa ropuandeckoil Haykod. CyIIeCTBYIOT JBE OCHOBHBIE JHCKYCCHOHHBIE
npoOJieMbl TPUMEHUTEIIBHO K HWCTOYHUKAM TMpaBa. BO-TEPBBIX, pa3rpaHUUCHUE
KaTeropuil <«UCTOYHUK TMpaBa» U «popMa MpaBa», BO-BTOPHIX, YCTaHOBJIEHUE HX
CUCTEMBI.

ABTOpPOM pa3fensercs HaydHas TO3WIUS, COTJIACHO KOTOPOW HWCTOYHUKHU
HAJIOIOBOI'O IpaBa €CTh BBIPAXKEHHUE IMPABOTBOPYECKOM MAESITENIbHOCTH TOCYIapcTBa B
dbopMe MPUHATHS KOMIETCHTHBIMU OpPraHaMHd HOPMATHBHBIX aKTOB, YCTaHABIIMBAIOIINX
HOpPMBI HAJIOTOBOTO TpaBa. B paGoTe aHANM3UPYIOTCS MO3ULMK PA3IUYHBIX YUYEHBIX B
obnacTu (PMHAHCOBOTO MPaBa OTHOCUTEIHHO CHCTEMATHU3AIMH UCTOYHHUKOB HAJIIOTOBOTO
npaBa, BHOCATCS YTOYHSIONIME 3aMeydaHus. ABTOPOM BBIIEISAIOTCA W MOIPOOHO
AQHAM3UPYIOTCS OCHOBHBIE YEpPTHI, MPHUCYIIUE COBPEMEHHOW CHCTEME HMCTOYHUKOB

POCCUICKOI0 HAJIOrOBOTO MPaBa.
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Hepapxuuecku  BBICTPOCHHAsT MO  IOPUIWYECKOW CHJIE  aKTOB  CHCTEMA,
COCTaBJISIFOIIAS] UCTOYHUKH COBPEMEHHOI'0 HAJIOTOBOTO IpaBa, MPEACTAET B CIECAYIOLIEM
BHJIC:

1. Koncruryuus Poccuiickoit @enepaiuuy;

2. HamoroBoe 3akonomarenbctBo (B HamoroBom komekce P® oHO uMmeHyercs
«3aKOHOJIATEILCTBO O HAJIOTax M cOOpax», KOTOPOE, B CBOIO OYEPE.lb, BKIFOUAET B CeOs
CJIEYIOIIHUE DJIEMEHTHI:

a) (henepanbHOE 3aKOHOAATEIBCTBO O HAJIOTrax M cOopax (MU 3aKOHOAATEIbCTBO O
Hayiorax u coopax Poccuiickoit ®enepariun), KOTOPOE COCTABIIAIOT:

- Hanorosslii kogekc Poccuniickont denepanuu;

- uHbIe (heqepabHbIe 3aKOHBI O Hajorax u cOopax, mpuHsAThie B cooTBeTcTBUU ¢ HK
PD;

0) pernoHalbHOE 3aKOHOAATEIBCTBO O HAJIOTAX U COOpax:

- 3aKOHBI cyOBekTOoB Poccuiickoit Deneparuu, npuHATEIE B cooTBeTcTBUU ¢ HK
PO;

B) HOpMATHBHBIE MpaBOBBIC aKThl O Hajorax W cOopax, MPHHATHIC
MPEICTABUTEILHBIMA OpPraHaMy MYHHIIMIAIBHOTO oOpa3zoBaHus B coorBercTBuu ¢ HK
PO;

3. Ilog3akoHHBIE HOPMATHBHBIE TPABOBBIE aKThI MO BOIPOCAM, CBS3aHHBIM C
HAJIOro00JI0’)KEHUEM U cOOpamu:

a) aKThl OPraHOB UCIIOJHUTEILHON BIACTH OOIIEeH KOMIICTEHIINN:

- Ykassl [Ipe3unenra Pocculickoit denepanny;

- nocrtaHoBJieHus [IpaBurenscTBa Poccuiickoit @enepanuu;

0) aKThl OPraHOB MCIIOJTHUTEIBHOMN BJIACTH CIEIUAIbHOW KOMIICTCHIIUU:

- akTel MunHuCTepcTBa PruHancoB Poccuiickoit deneparuy,

- akTel DenepanbHO TaMOXKEHHOU ciTy)0b1 Poccuiickoit denepannu,

- akThl MuHHCTEpCTBA MO Hajoram u cOopam P®, jaeiicTBYyrolMe B HACTOSAILEE
BpeMS;

- coBMecTHbIe akThl MuH(puHa Poccum u Opyrux MHHHCTEPCTB U BEIOMCTB IIO
BOITPOCAaM HAJIOT000I0KEHHUS.

4. HopMbl MEXIyHapOJHOIO MpaBa U MEXAYHAPOIHBIE JIOTOBOPHI, 3aKIIOYEHHBIE

Poccuiickoit ®eneparnueit, periiaMeHTUPYIOIIHE BOITPOCH HATOTOOOI0KEHUS.
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ABTOp TpPUBOIUT B KauyeCTBE WJUIIOCTpalUU KOHKPETHBIE  HPUMEPHI
BBIIICYKA3aHHBIX AaKTOB, B COBOKYIHOCTH COCTAaBJIIIOIIMX CHUCTEMY HMCTOYHHUKOB
POCCHUICKOT0 HAJIOTOBOTO IIPaBa.

Ocoboe MecTo cpeau UCTOYHMKOB HAJIOTOBOTO MPpaBa 3aHUMAIOT 3aKOHOAATEILHBIC
aKTbl, PACCMOTPEHHIO KOTOPBIX IOCBAIICH CACAYIOIINN noonapazpag (2.2.2.). B Hem
JAETCA XapaKTEPUCTUKA 3aKOHOAATENIbCTBY U HHBIM HOPMATHUBHO-TIPABOBBIM aKTaM
NPEACTABUTEIbHBIX OPraHOB, BXOASIIMX B CUCTEMY MCTOYHMKOB HAJIOrOBOrO IpaBa,
pacKpbIBaeTCs UX COACPIKAHNE, AHATU3UPYIOTCS OCOOCHHOCTH.

B paGote apryMeHTHpyeTCs, HYTO <BAKOHOOAMENbCMBO O HAN02axX U cOoOpax» u
«HANI02080€ 3AKOHOOAMENbCMEO» - TEPMUHBI HE TOXKIECTBEHHBIE! B COCTAB HAJIOTOBOT'O
3aKOHOJATENIbCTBA, KOTOPOE HMMEEeT OONIenpaBOBOE  3HAYCHHE, BXOMIT  Kak
3aKOHOJATENbCTBO O Hayorax u cobopax (cr.1 HK P®), Tak u HOpMaTHUBHBIC MPABOBBIC
aKThl MHBIX OPTaHOB I'OCYIapCTBEHHOTO YIIpaBJeHUs, nepednciieHnbie B cr.4 HK PO.

OTMmeuaeTcs CUCTEMHOCTh KaTeTOPHUH <«3AKOHOOAMENbCMBO O HAN02aX U cOOpax».
Crates 1 HK P® omnpenenser 4 ypoBHS B €€ COAEpKaHUM, KaXKIbli U3 KOTOPBIX
obecreynBaeT MPaBOBOE PEryJIMPOBaHKUE OTHOIICHUH B cdepe Haoroobmoxenus:1) HK
P® (xak HOpMATHBHO-PABOBOW aKT, OOJAJAIOIIMN BBICIICH FOPHIAYECKONH CHIION B
CHCTEME 3aKOHO/IaTEeNILCTBA O HAJOrax U cOopax); 2) dhemepaibHble 3aKOHBI O HAJIOTAX H
coopax, mpunaTbie B cootBeTcTBHH ¢ HK P®; 3) 3akoHbl 0 Hamorax cyonekroB Pd,
NPUHATBIC 3aKOHOJATEIbHBIMU (IIPEICTABUTEIBHBIMU) OpraHamMu cyObekToB P® B
coorBerctBun ¢ HK P®; 4) HOpMaTHBHBIC MpaBOBbIE aKThl  MYHHIIAMAIbHBIX
0o0pa3oBaHU 0 MECTHBIX HaJlorax W cOOpax, MPUHSTHIE MPEICTABUTEIbHBIMU OpraHaMu
MECTHOTO camoyrpaBiieHus B cooTBeTcTBUU ¢ HK PO.

Jlanee B pabote MoJpOOHO PACCMOTPEH KaXKIbI U3 YKa3aHHBIX YPOBHEWU CHCTEMbI
3aKOHOJIATENILCTBA O HAJIOTaX U cOopax.

OO6pameno ocoboe BHMUMaHue Ha TO, 4To, cormacho m. 4 cr. 1 HK PO,
PETMOHAIBHOE  3aKOHOJATENIbCTBO O  HAJNOTax HMMEHYETCSd  3aKOHOOAmenbCmeoM
cyovekmos P® o nanoeax u cobopax, KOTOpoe, UCXOJsd U3 OYKBAJIHHOTO TOJKOBAHHS
JMAHHOW CTaThbU, MPEACTABISAECT COOOU «COBOKYITHOCTh 3aKOHOB O HaAl02ax CyOBEKTOB
P®, npunsateix B coorBerctBUM ¢ HK P®». Pe3romupoBaHo, 4TO 3aKOHOIATENb
BKJIIOYAET B COCTaB  PETHOHAIBLHOIO 3aKOHOAATENbCTBA O Hajorax u cOopax
UCKIIIOUUTENIbHO Haoru. OJIHaKO, IO MHEHHUIO TUCCEPTAHTA, 3TO SIBHO HE COOTBETCTBYET

HanMeHoBaHUI0O HU camod ctathi 1 HK P®, mau mynkry 4 stoii cratbu. ABTOp
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MPENIoJIaraeT, YTO TAKOW MOAXOJ] MOXET ObITh 00ycioBiIeH TeM, uto B cT. 14 HK P®
YCTAHOBJICH 3aKpBIThIA TMEpPeUCHbh PErHMOHATBHBIX HAIOrOB (COCTOSIIMA W3 Tpex
IYHKTOB), HE BKJIFOYAIONIMNA HU OXHOTO cOopa. OMHAKO B MPOTUBOPEYHE C YKA3aHHBIM
gormueckuM  psaoMm  Berymaer cr. 12 HK P®, wumenyemas <« llomnomouns
3aKOHOJATENBHBIX (MPEICTABUTEIIBHBIX) OPraHOB T'OCYIAPCTBEHHOW BIACTH CYyOBEKTOB
P® u mpencraBUTENBbHBIX OPraHOB MYHHIMIIAIBHBIX OOPAa30BaHUU IO YCTAHOBJICHHUIO
HajioroB u cobopos». Kpome HaumeHnoBanusi camoit cT.12, B €€ mynkre 1 3akperuisercs,
yt0o B Poccuiickoii denepanuu yCTaHABIMBAIOTCS CIIEIYIOIINE BHUJIBI HAJIOTOB U COOPOB:
denepanbHbie, perHOHATIbHBIE U MECTHBIE, a B IIYHKTE S YTOYHSETCS, 4TO «{enepanbHble,
pErMOHANIbHBIE W MECTHblIE Hajoru U cOopbl orMmeHsroTcss HK PO». B pabote
OTMEYAETCs, 4YTO  HESACHOW MO3MLMSA 3aKOHOAATENsI OCTAETCSI U OTHOCHUTEIBHO
HAaUMEHOBaHUS (PUCKAJBHBIX TUIATEXKEH, MPUUYHUCIIEMbIX K MECTHBIM HajloraM U cOopam,
NOCKOJIbKY B cooTBeTcTBUM co cT.15 HK P® Ha mMecTHOM ypoBHE yCTaHAaBIMBAKOTCS
TOJBKO Hajord (B KoaudecTBe ABYX). Mexay TeM B myHkTe 6 ct. 12 HK P® ocob6o
3aKpeIUIIeTCs, YTO «HE MOTYT YyCTaHaBIMBAThCA (penepaibHble, PEerHOHAIBHBIC WIIH
MeCTHbIe Hajoru u coopsl, He npenycmorpeHHsie HK P®». B cBs3u co ckazaHHBIM,
aBTOp TpeJiaraeT BHECTH M3MEHEHHs B M. 5 cT. 12 , u3nokuB ero B cienyromen
penakuuu: «@PenepanbHble HAJIOTH W COOpBI, PErHOHAIBHBIE W MECTHBIE HAJOTH
oTMmeHsA0TCs HanoroBeiM konekcom P®». AHanoruyHble M3MEHEHUs, [0 MHEHHIO
nuccepranTta, HeoOxoaumo BHecTH U B ¢T.1 HK P®, uzMeHuB ee HauMEHOBaHHME Ha
«3akoHonarenbcTBO Poccuiickoit denepannu 0 Hajmorax M cOopax, 3aKOHOAATENbCTBO
cyorektoB Poccuiickoit ®enepanuu 0 HAIOrax, HOPMATHUBHBIC IPABOBBIC AaKThHI
MPEeICTaBUTEIbHBIX OPIraHOB MYHUIIMTIATIBHBIX 00PAa30BaHMl O HAIOrax».

Pekomennyercst nynkr 4 cr.l HK P® <« BakononarenbctBo cyObekToB PO o
HaJorax U cOopax COCTOMT M3 3aKOHOB O Hajorax cyOwnekToB Poccuiickoit deneparmn,
INPUHATBIX B COOTBETCTBUM C  HacTtosmuM KoJaekcom» H3JI0XKHUTh B CIEAyHOLIEH
pegakuuu: <«3aKOHOJATENbCTBO CyObeKkTOB P®d o Hamorax CcOCTOMT M3 3aKOHOB O
Hasorax cyobekToB Poccuiickoil @enepalinu, NPUHATHIX B COOTBETCTBUU C HACTOSIIIUM
Konexcom».

OTnenpHOMY HCCIEIOBAHUIO B paboTe ObUIM MOJBEPTHYTHI aKThl UCIOJHUTEIbHBIX
OpPraHOB KaK HMCTOYHHUKH HAJIOTOBOTO IpaBa, YeMy IOCBALICH noonapazpagd 2.2.3.
«AKMbl  UCNOTHUMENLHLIX OP2AHO8 6 CUcmeme UCMOYHUKOS — HAN0208020 NpAEA.

0COOeHHOCIU U BUOBI.
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ABTOpOM Ha3bIBAIOTCSl  OTJIMUUTENbHBIE TPU3HAKM  YKA3aHHBIX  AKTOB!
ocHOBbIBarOTCsl Ha nosoxkeHusx HK P® u He MOJKHBI €éMy IpPOTHBOPEUYUTH, a TAKKE
U3MEHATh WM JIOINOJHATh €ro; HE MOTYT M3/1aBaThCsi B BHJIE HOPMATUBHBIX MPAaBOBBIX
aKTOB, 1O Bompocam HayioroB U coopos (ct.4 HK P®); uMeroT nHO# MOPSIIOK NPUHSITHS,
OIMyOJIMKOBaHUS W BBEJCHUS B JCHCTBUE MO CPABHEHMIO C 3aKOHOM; TMPUHUMAIOTCS TO
TEM BompocaM B cdepe HaIorooONIOKeHHs, KOTOpble TpeOyloT ONepaTUBHOTO
pearupoBaHusi Ha MOTPEOHOCTH OOIIECTBEHHOTO pPAa3BUTHUS; IOJKHBI H3/1aBaThCs B
npenenaax KOMIETEHIIMU TPaBOTBOPUYECKOr0 OpraHa; 00s3aTeabHO MOJJIEXKAT T0BEACHUIO
0 CBEJCHUS HAJOTOIUIATEIBIIMKOB, T.€. OMYyOJMKOBAHUIO; CIOCOOCTBYIOT Ooiee
3¢ dexkTuBHOM paboTe KOMIETEHTHBIX OPTaHOB B cpepe HAIOTOOOI0KEHUS.

ABTOp CUMTaeT, 4TO B LEJSAX CO3/aHHS €IMHOW 3aKOHOJATEIbHON OCHOBBI IS
OCYIIECTBJIICHUSI HOPMOTBOPYECKOM JeATeNbHOCTH B cdepe HaJoroBoro Ipasa
HeoOxomuMo npuHATh DenmepanbHbil 3akOH «O0 OCOOCHHOCTSX HOPMOTBOPYECKOTO
npoiiecca B cepe HajaoroB u coOopoB B Poccuiickoii deneparum».

I'nmaBa Tperbs auccepraumm «/InajeKruka codyeraHusi Ppasjau4YHbIX ¢opm
peaau3zanuun HAJIOTOBO-NPABOBBIX HOPM cy0beKTaMu HAJIOTOBBIX
NMPAaBOOTHOLIEHUIT. MNPo0jeMbl ONTUMHU3AIMUM»,  BKIIOYaroOmas Tpu mnaparpada,
HAYMHAETCS C PACCMOTPEHHSI Npobiem peanu3ayuu cyoObeKmusHuIX npas u pUOUYecKux
00s3aHHOCMeEll  YYACMHUKAMU HALo208bix npasoomuoutenuti (napaepagp 3.1.). B
yKa3aHHOM maparpade mosydaroT AaibHEiIIee KOHKPETU3UPYIOIIEe pa3BUTHE OOIIHe
BONPOCHI, CBS3aHHBIE C TMOHATHEM U JuddepeHunanveid CyObEKTUBHBIX TMpaB U
00s13aHHOCTEH CYOBEKTOB HAJIOTOBHIX OTHOMICHWH, (paHee pacCMOTPEHHBIE B paMKax
MEXaHHM3Ma HaJOrOBO-IIPABOBOIO PEryJUpOBaHUs B MepBoi TiaBe). HeoOxomumocTsb
TAKOro I0AX0Aa OO0YyCJIOBJIEHa TEM, 4YTO HOpPMa HaJIOrOBOrO IIpaBa, SBIAACH
o0s3aTeNbHBIM, (OPMATbHO OMPEACIICHHBIM TPABHJIOM TOBEICHUS, 3aKPEIUIseT
CyOBbEKTHBHBIE TpaBa U IOPUIAWYECKHE OOS3aHHOCTHM YYACTHHKOB  HAJOTOBBIX
IPAaBOOTHOILICHH, B TOM YHCJIE€ W B (PMHAHCOBOH (HAIOTOBOH) cdepe, 3aKperursis HxX
MHCTUTYLHOHAIbHbIE OCOOEHHOCTU. DTO, B CBOIO OYEpe/lb, MPEIONpPEAeIIsieT cCleupuKy
¥ OCOOCHHOCTH PEaJTM3aIliK MPaB U 00S3aHHOCTEH HA3BAHHBIX CYOHEKTOB.

B pabGore o6pameno ocoboe  BHMUMaHHE Ha TO, YTO NPU PACCMOTPEHUU
BBIIIIEYKA3aHHOTO  BONPOCAa  HEIONYCTUMO  CMEIIEHHE TaKuX TMOHSITHUH,  Kak
«cybvekmugHvle npasa U - Opuouyeckue  00A3AHHOCMU  CYOBLEKMO8  HAN020BbIX

NPABOOMHOULEHUL» W «CYOBEeKMUBHOE HAI02060€ Npago». Jlaiiee aBTOPOM BBISBIISETCS,
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KaKUM CIIOCOOOM caM CYOBEKT peann3yeT MpaBo, KAKHE COIUAIbHBIE, OPraHN3aI[MOHHBIC
IPOLECChl MPU 3TOM BO3HHMKAIOT M B KaKUX KOHKPETHBIX (hopmax »3Ta peanu3anus
cymectByeT. [Ipn 3TOM BaXKHO HMMETh B BHUJY, UYTO KOHKpETHble (DOpMBI peanuzanuu
(cobioieHre, MCIONHEHUE, HCIONB30BaHUE, a TAaKXKE MPUMEHEHHUE) OINPENeISIOTCS B
OCHOBE CBOEH TEMH KOHKPETHBIMH CYOBEKTUBHBIMU TMpaBaMH U OOSI3aHHOCTIMH,
KOTOPBIE 3aKPEIUIAIOTCS HAJIOTOBO-IIPABOBOX HOPMOM.

[IpoBenennbii ananu3 HopM HamoroBoro koaekca P®, 3akperursrommx
CyOBEKTHBHBIE TIpaBa U  OOS3aHHOCTH  KOHKPETHBIX CYOBEKTOB  HAJOTOBBIX
NPABOOTHOIICHHH (HAIOTOIUIATENIBIIMKOB, TUIATSIIBIIMKOB COOPOB, HAJOIOBBIX arcHTOB,
HAJIOTOBBIX OPTaHOB M MX JIOJKHOCTHBIX JIMII), TO3BOJIMII ONPEICINTh, B KAaKUX (Qopmax
peanu3yroTcsi CyObEeKTUBHBIE MpaBa M IOPUAUYECKHE OO0S3aHHOCTH HA3BAHHBIX JIUII.
llanee B paboTe, B acmekTe AUAJIEKTHYECKOrOo TMOAX0Ja, JaeTcss MoJpoOHas
XapaKTePUCTUKA TIEPBBIM TpeM (opMaM pealn3aiuu, T.€. COOOICHUI0, UCTIOIIHEHUIO U
UCIIOJIb30BAHNMIO, @ TAakKK€  BBIABIAIOTCS  B3aMMOCBS3U WM IPUBOIATCA HPHUMEPHI
COUETaHUsl PA3NMYHBIX (OpM TpaBopeayM3alii, B TOM YUCJIE€ U B paMKax OJIHOTO
KOHKPETHOTO HaJOroBOro mnpaBooTHomeHus. I[loguepkuBaeTcsi, 4TO B HEKOTOPBIX
cllydasix paccMmarpuBaeMbie (OpMBI TpaBopeanm3anud (0COOCHHO COONIOJCHHUE |
UCIIOJIb30BAHKE) TIPAKTHYECKU HEBO3MOXHO TU(GepeHInpoBaTh ( OTTpaHUYUTh APYT OT
Jpyra), 9YTO0 OTHOCHTCS, B YaCTHOCTH, K 3akperuienHomy m.1l cr. 21 HK P® mpaBy
HAJIOTOIUIATENbIIUKA HE BBIMOJHATH HEMPABOMEPHBIE aKThl U TPEOOBAHUS HAJIOTOBBIX
OpraHOB, WHBIX YIOJHOMOYEHHBIX OpPraHOB M MX JOJDKHOCTHBIX JIML, HE
cootBercTBytonme HK P® wim unbIM denepanbHbIM 3aKk0HaM. JTO CBA3aHO C TEM, UTO
3aKOHOjaTeieM OHO (IpaBO) OTHECEHO MMEHHO K IMpaBaM HaJOroIuiaTebInuKa (T.e.
OTHOCUTCS K WCIIOJIb30BAaHHUIO), a C JPYrod CTOPOHBI, €r0 MOXXHO OTHECTH U K
00s3aHHOCTSM  HAJIOTOIIATENBIINKA, TIOCKOJIBKY  HEMpaBOMEpHbIE  TpeOOBaHUS
HAJIOTOBBIX OPTaHOB MOTYT IPOTUBOPEYHUTH HE TOJBKO MHTEpPECAM HAJIOTOIJIATEIbIINKA,
HO TPHU OMpPEACICHHBIX 00CTOATENLCTBAX (MPECTYIHBIA CrOBOP, KOPPYIIHS) TAKKE U
rOCy/IapCTBEHHBIM U, TpEXIe Bcero, (PUHAHCOBHIM HHTEpecamM. B cBsi3u ¢ 3TuUM
peKOMEHIyeTCsi BHECTH pomnonHeHne B cT. 24 HK PO, BrmounmB B 00s3aHHOCTH
HAJIOTOIJIaTeNIbIIUKA 00SI3aHHOCTh «HE BBITIOJIHATH HENIPABOMEPHBIE aKThl U TPEOOBaHUS
HAJOTOBBIX OPraHOB, HWHBIX YIOJTHOMOYEHHBIX OpPraHOB W HX JOJDKHOCTHBIX JIHII,

coJieprKallue IpU3HAKU KOPPYIILIUU».
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ABTOpOM, Ha OCHOBe aHanm3a HopM, ycrtaHoBieHHBIX HK P®, o00600meHs

MHOT'OYHUCIICHHBIC IIpaBa HAJIOTIOINIATCIIBINUKOB, OTHOCAIIHUCCA K TaKou (bopMe

peain3dalluid  HAJIOTOBO-IIPABOBLIX HOPM  KaK, UCNO/b3064HUE, U BBIABHUHYTO
MMPCAJIOKCHHUC CUCTCMATU3HNPOBATL HUX B CAMOCTOATCIBHBIC TPYHIBLI IO TaKOMY
OCHOBAHMIO KakK Cnocoo ucnonvzoeanus. B JaHHOM cCJIydac II0o[J crocobom

ucroyib3oBanus  (Kak  (GOpMBI  peanu3alM  [paB  CyOBEKTOB  HAJOTOBBIX
NPABOOTHOILICHHUI) TIOHUMAETCSI  COBOKYNHOCMb  PA3IUYHBIX — U008  Oelicmeull,
NPUMEHAEMbIX NPU €20 ocyujecmeienuy. B nuccepranuy NpeuiokKeHbl TAKKE aBTOPCKUE
BapUaHThl KJIACCH(PUKAIUN CIOCO00B  ucnonvzoseanuss (kak (GOpMbI pean3alim),
3aKpEIJIEHHBIX HAJIOrOBO-IIPAaBOBOW HOPMOM, 1pag HAI0208bIX OP2aHO8 U JP.

Bo émopom napacpagpe Tperbeit rnaBel  aHanusupyercs «lIpoyecc npumenenus
HAI02080-NPABOBLIX HOPM HANO208bIMU OP2AHAMU KAK YNOAHOMOYEHHbIMU OpP2aHAMU
eocyoapcmea». AKUEHTHPOBAaHME BHMMAHUS Ha BBIBICHHH OCOOEHHOCTEH mporecca
IIPUMEHEHHUS HAJIOTOBO-TIPABOBBIX HOPM HAJIOTOBBIMHM OpPraHaMM KakK YIOJIHOMOYEHHBIMU
OpraHamMH rocyJapcTBa», 03BOJIIET aBTOPY PACKPBITh TEOPETUUYECKUE U MPAKTUUECKUE
npoOyieMbl, CBSI3aHHBIE C TPUMEHEHHEM HOPM  HAJOroBOro IpaBa, KOTOPOE
OCYLIECTBIISIETCSI BCEI/1a B paMKax HaJOrOBBIX MPABOOTHOUIEHUN — MaTEpUaJbHbIX WU
OpraHU3alMOHHBIX.

[Ipu sTOM 0c060 OTMEHaeTcsi, 4To B (PMHAHCOBO-TIPABOBOM JIMTEpaType aBTOPHI
HEOJHO3HAYHO TOAXOMAT K  OLEHKE HAaJOTOBBIX OPraHOB HMMEHHO KaK CYOBEKTOB
HAJIOTOBBIX MpaBooTHouIeHU. Haubonee apryMeHTMpOBaHHOH, MO MHEHHUIO aBTOPA,
SBJISIETCS HAy4yHas NO3ULUSA, B COOTBETCTBUM C KOTOPOMl  HAJIOrOBBIM OpraH Kak
yIOJHOMOYCHHBIH ~ opraH  rocymapctBa  (oOyiamaromiuii  CBOMMH — HpaBaMH U
00S3aHHOCTSIMH) B  HAJIOTOBBIX OTHONICHHSAX BBICTYNIACT B POJNM  yJYaCTHHKA
NPAaBOOTHOIIEHUS, BBHIMOIHIIOMEr0 (YHKINIO 3aKOHHOTO TPEACTABHTENSI TOCYIapCTBa
KaKk CyObeKTa HaJOrOBOTO IPABOOTHONIIEHHUS. ABTOp I[OJNaraeT, 4YTo BpsJ JU
1enecoo0pazHo BBIIENISATh TOCYJAapCTBO M HAJIOTOBBII oOpraH B KadecTBe
CaMOCTOSITEIbHBIX, HE3aBUCUMBIX CYObEKTOB HAJOTOBBIX MPABOOTHOIICHUM, MOCKOJIbKY
MMEHHO TOCYJIapCTBO SBJSETCS BTOPOM CTOPOHOW MAaTE€pUalIbHOIO HAJIOTOBOTO
IPaBOOTHOILLIEHHUS, @ HAJIOrOBBIM OpraH CjleAyeT paccMaTpuBaTh KaK  €ro
YIIOJTHOMOYEHHBIA OpraH, T.€. KaK «IUI0» IOCY1apCTBa U OJJHOBPEMEHHO KAK yYaCTHUKA
HAJIOrOBOI'O IIPABOOTHOILEHUS, HAPSAY C HAJIOTOBBIMU areHTaMu, OaHKaMu, 3aKOHHBIMU

H YIIOJIHOMOUYCHHBIMU IIPCACTABUTCIISIMH HAJIOTOINIATCIIBIINKA, 4 TAKIKC MHBIMU JIMLAMU,
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Ha KOTOPBIC TOCYAapCTBO BO3JIaraeT 00s3aHHOCTH (7100 mpeaocTaBiseT mpaBa) B chepe
HAJIOr000JI0KCHHS. YKa3aHHBIN BBIBOJI apryMEHTHPYETCS aBTOPOM, B T.4. M CCBIJIKOH Ha
nocranoBjeHus Koncturynuonnoro Cyna PO.

[IpaBonpuMeHeHre, OCYIIECTBISIEMOE  HAJOTOBBIMH OpTaHAMH OMPEIEISETCS
aBTOPOM Kak ocobasi ¢opMa peajau3alliyd HAJIOrOBOTO IpaBa IO CBOEMY COJCPKAHHIO
npencTaBistomas coboii 0coObIl crmoco0 TepeBoja OOMMX —MPEANUCAHUNA HAJIOTOBO-
IIPABOBBIX HOPM B IIOBEJICHUE KOHKPETHBIX CYOBEKTOB M YYAaCTHHKOB HAaJOTOBBIX
NPaBOOTHOIICHUH (HAJIOTOIUIATEIBIIUKOB, TUIATSIIBITMKOB COOPOB, HAJIOTOBBIX ar¢HTOB U
Ip.), HaaeasIeMbIX KOHKPETHBIMH CYOBEKTHBHBIMH IpaBaMH W IOPHINYECKHMH
00s13aHHOCTSIMH B HAJIOTOBOM cepe.

YunuTeiBasg, YTO NPABONPUMEHUTENIbHAS JEATEIBHOCTh HAJOTOBBIX OPraHOB
OCYIICCTBIISICTCS KaK W JIto0Oe HMHOE NPABONPUMEHEHUE B paMKaX  OINpeAesICHHBIX
POLEYP, MOCICTHUM TaeTCs TOAPOOHas XapakTepucTuka. Jlenaercs BBIBOJ O TOM, YTO
IIPABONIPUMEHUTENIbHAS JIEITEIbHOCTh HAJIOTOBBIX OPraHOB HAPSIY C TE€M, YTO SIBJISETCS
4acThi0 (PMHAHCOBOW NEATEIBHOCTH TOCYIApCTBA, OJHOBPEMEHHO SIBISIETCS YaCThIO
KOMIICTEHITUN HAJIOTOBBIX OPTraHOB.

[Tpomomxkaronuiicss BO BPEMEHH NPOIECC MPUMEHEHHsS HAJIOTOBBIMU OpraHaMu
HAJIOTOBO-TIPABOBBIX HOPM, TaKXKe KaK W JIF0Oasi MpaBONPUMEHUTEIbHAS JEATEIHbHOCTh
MPOXOJUT HECKOJBKO IMOCJICI0BATEIBHBIX CTAIUN, HA KAXJIOH MX KOTOPBIX PpEIIarOTCs
COOTBETCTBYIOIME 3a7aun. B paboTe Ha OCHOBE KOHKPETHBIX MPUMEPOB M3 MPAKTUKU
NPUMEHECHHsI CAHKIIMKM HAJOTOBBIX HOPM 3a HEYIUIaTy HaJlora JaeTcs MX MOoJpoOHas
xapakrepuctuka. C yd4eToM TOro, YTO cmaousi NpUHAMuUs UHOUBUOYAILHO20 HAO2080-
npasoeo2o akma SBISETCS HauOoJIee BAXKHOW M MPEACTABIISICT HAMOOIBIINN HHTEPEC IS
HAYYHOTO WCCJIEAOBAaHMsI, aBTOp yaeisieT e€ aHanu3y B paboTe Hanboliee MPUCTATBHOE
BHUMaHUe. /[uccepTaHT Jenaer BBIBOJ, YTO ObLIO OBl TOUHEE M3/AHHE YKA3aHHBIX aKTOB
paccMaTpuBaTh HE KaK OJMH U3 TPAaBOBBIX METOJIOB OCYIIECTBICHUS HAJIOTOBOM
JESITeILHOCTH TocynapcTBa (T.e. COOTBETCTBEHHO KaK 4YacTh METOJOB), a Kak 4YacTb
caMOM HAJIOTOBOHM JIESITEIILHOCTH TOCYJIapCTBa, IOJ KOTOPOH CleIyeT IOHUMATh
NyOoJIMYHYI0 — JEATSIIBHOCTh  rocylapctBa  (MYHUIMIAIBHBIX  00pa3oBaHUU)  TIO
YCTaHOBJICHUIO, BBEJICHUIO M B3UMAHHUIO HAJIOTOB.

ABTOpPOM TIpOaHAIM3UPOBAHBI OCOOCHHOCTH MPABONPUMEHHUTEIHLHOTO IIPOIIecca,
OCYIIECTBIISIEMOTO HAJIOTOBHIMH ~ OpraHaMH, JaHa XapaKTePUCTUKA BAKHEUIIUM

HHAWNBUAYAJIbHO-IIPABOBBIM dKTaM, IPUHUMACMBIM HAJIOTOBBIMH OpPr'aHaMH, B T.4. TAdKUM,
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KaKk mpebosanue 00 yniame Halo2a W peuleHue Hal0208020 OP2aHA O B3bICKAHUU
Hanoza, cobopa, neHu 3a cuem OEHeNCHbIX CPeOCm8 HA CUemax HAl02oNIamenbura 6
bankax. B pamkax uccrnenoBaHusi npoOaeMbl B3bICKaHUS IITPadHBIX CAHKIUI CO CUETOB
HAJIOTOIUIATENbIIUKA MPEAaracTcsi BHECTH U3MEHEHHUs U JIONMOJHEHUS B HEKOTOPbIE
HOPMAaTUBHO-TIPABOBbIE aKThl, B 4acTHOCTH, B [lonoxenue banka Poccun ot 3 okTs10ps
200Z. Ne 21 (B pen. ot 22 ssaBaps 2008r. No 1964Y) «O Oe3HANMYHBIX pacdyerax B
Poccuiickon CDez{epauHI/I»Z.

B zaxmounrtensHOM mpemwem  napazpage «lIpumenenue HaN0208020
3aKoHOO0amenbcmea cyoeoHvimu opeanamu 6 Poccutickou @edepayuu. OuckyccuoHHvle
60npOCbI» OTMEYAETCS, YTO B OOLIECTBEHHOM MHEHWU TNPUMEHEHHE MpaBa OOBIYHO
acCOLIMMPYETCSI HMMEHHO C JIeATEIbHOCTBbIO CYAEOHBIX OpPraHoB. OJTO HE Ciy4ailHo,
MOCKOJIbKY MMEHHO MPaBONMPUMEHHUTENIbHAS TMPAKTUKA IOPUCIUKIIMOHHBIX OPraHOB I10
HAJOTOBBIM CIIOpaM  OKa3bIBA€T HEIMOCPEACTBEHHOE BIIUSHUE Ha JEATEIbHOCTH
IPABOTBOPUYECKUX OPraHOB M SABISETCS JUIsl HUX  OINPEICIICHHBIM HANpaBJISIONIUM
BEKTOPDOM H OpHEHTHpPOM. B maparpade mNpoaHaTu3upOBaHBI B3MISIBI PA3THYHBIX
YUEHBIX Ha NPAaBOBYIO MNPHUPOAY AaKTOB YyKa3aHHBIX OPraHoOB, a TaKXe Ha  poiib
MPABOIIOJIOKEHUN  Cy/leOHBIX OPraHoOB B IpoIllecCe ONTUMHU3AIMN IPABOBOIO
perynupoBaHus B cpepe HaJIOroB U COOPOB.

B pabGote moja cyaeOHBIM MOPSIKOM PAacCMOTPEHHs] HAJIOTOBBIX CIOpoB B P®
MIOHUMAETCA PACCMOTPEHUE U paspenieHne nx kak KoHCcTuTynmoHHsIM cyoM P®, Tak u
denepaabHbIMU CyJaMU O0IIEH FOPUCTUKIIMYA, MUPOBBIMHU CYJbIMH, U apOUTPaKHBIMU
cynamu Poccutickoit denepanun.

Oco0o0 BbIIENIEH U PacCMOTPEH BO BTOPOM Maparpade Bormpoc 00 0COOEHHOCTSIX
paccMoTpeHusi HaoroBbix crnopoB KouctutynmonusiMm Cynom PO, nokazana ocoOas
npagoycmanasenuearowas poiab ero peumieHuid. OJHOBPEMEHHO BBISBIEHO, YTO B

MOCJICTHUE TOJbI, HE CMOTPS Ha POCT 001Iero yucia obpamenuii B KOHCTUTYIIMOHHBIN

2 B 4acTHOCTH, MPEIJIAraeTcs IOMONHUTE €TO OTAEIBHBIM IMYHKTOM, B KOTOPOM HEOOXOMMMO 3aKPEMUTh HOPMY,
YCTABJIMBAOLIYIO IIPaBO OAHKOB «HE MPUHUMATH K HCIIOJHEHHIO HHKACCOBBIC TIOPYYCHHS IS B3bICKAHUS JCHEIKHBIX
CPEICTB IO PELICHUIO HAJIOTOBBIX M MHBIX OPraHOB, BBHIMONHSIOMINX KOHTPOJIbHBIC (QYHKLHH, €CIIH MOPyYCHHE Ha
NEePEYUCICHIHEe CYMMBbl HAOra M WHBIX [CHEKHBIX CPEACTB B OOKETHYIO cuctemy Poccuiickoit demepaunu
HAMpaBJICHO B OaHK MOYTOBBIM OTIPABICHHEM C YBEIOMIICHHEM O BPYYCHHH WIIM 0€3 TaKOro yBEIOMIICHHUS C
HapYILICHHEM CPOKa, ycTaHOBICHHOTO 1. 4 cT. 46 HK P®». Onpenenenue cpoka OCYIIECTBISECTCS B COOTBETCTBHH C
JaTaMd  OTIPABKU M IOJIyYCHHs. WHKACCOBOTO MOPYYCHUS, YKa3aHHBIMH Ha KaJCHAAPHBIX IITEMIEIX (B ciydae
HOYTOBOTO OTIPABJICHHS C YBEAOMICHHEM O BPYYCHHH — B COOTBETCTBUM C JaTaMH HA YBEIOMJICHHH O BPYYCHHH
[IOYTOBOTO OTIPABIICHUsS, €CIIM 03 TAKOBOrO — TO JAaTaMHM, YKa3aHHBIMH Ha LITEMIENC HA KOHBEPTE IIOYTOBOIO
OTIPABJICHUS).
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Cyn P®, nmamermnach sBHas TEHACHIMS K COKpAIICHUIO YHUCIA JeNl IO >Kajob0am
HAJIOTOIUIATENIBIIIUKOB, PAaCCMOTPEHHBIX WM 10 cymectBy. Takx, B 2007 .
Koncturynnonnsiii cyn P® BnepBbie B CBOEH UCTOPUU HE BBIHEC HU OJJHOTO UTOTOBOTO
pereHus Mo OOpAIECHUSIM HAaJOTOIUIATEIbIINKOB, BRIPA3UBIINX HECOTJIACHE C MTPAKTHUKOM
MIPUMEHEHHUSI TEX WU UHBIX HOPM HAJIOrOBOT'O 3aKOHOAATENIbCTBA.

JluccepTaHT CUMTACT HEOOXOMUMBIM MOJIECPXKATh HAYYHYIO TO3HIMIO, COTIIACHO
KOTOPO B LIENSAX COKpAIEHUs OOIIEero KOJMYECTBA Kajlo0 MO HAJOrOBBIM CIIOpaM,
HanpasisieMblx B Koncturynuonssiii Cyn PO, u yBenanueHre yucia UTOroOBbIX PEIIEHUN
cyla 1O CylmecTBy oOpamieHuif, HeoOXO0AUMO JOIMOJIHUTH JEHCTBYIOIIIEE
3aKOHOJATENIbCTBO, BHECSI B HEr0 HOPMY, MNPEIyCMAaTPUBAIOIILYIO B KayecTBe
0053aTENIbHOTO  YCJIOBUS st oopamenuss B Konctutyumonueii Cyn PO
IpeBApUTENIbHOE 00XKAJIOBAaHUE 3asBUTENIEM IMPABONPUMEHHUTENBHOTO aKTa BO BCEX
CyICOHBIX UHCTAHIUAX (B T.4. HAI30PHBIX).

B rnaBe wuccrnenoBaHbl MpoOJieMbl, BO3HUKAIOIIME NPU PACCMOTPEHUH CIOPOB
MHUPOBBIMHU CYJBSIMH, CYIaMU OOIIEH IOPUCIAUKINN U apOUTPAKHBIMH Cy/IaMHU.

B paGore ormeuaercs, 4To B (PMHAHCOBO-NPABOBOM JHUTEpaType pa3BEepHYJach
JIOCTAaTOYHO OcCTpasi nuckyccusi o npupoiae aktoB Bepxonoro Cyna P® u Beicmero
Apoburpaxnoro Cyna P®. boapmmHacTBO aBTOpOB, cO ccpuikoil Ha HK P®, cunrator, uto
yKa3aHHbIE aKThl [0 HAJOTOBBIM CIIOPAM HE OTHOCATCS K HaJIOTOBOMY
3aKOHOJATENIbCTBY M HE BXOJAT B CUCTEMY HOPMATHUBHBIX AKTOB 10 HAJIOT0OOJIOKEHUIO.
ABTOp, coriamasch C YKa3aHHOW IIO3ULIMEH, CUMTAaeT BO3MOXKHBIM pPaccMaTpUBATh
IIPABOIIOJIOKEHUS BBICHIMX CYJEOHBIX MHCTAHUMN B KayeCTBE BTOPUYHOI'O HCTOYHMKA
HasnoroBoro npasa. Ocoboe BHHUMaHHE B paboOTe yNeJIeHO aHalu3y CyneOHON MpaKTHUKU
1O JesiaM, KOTOPBIE CBSI3aHBI ~ C OOKaJOBAaHMEM aKTOB HAJOTOBBIX opraHoB. Creman
BBIBOJI O TOM, YTO PELICHMs CyJeOHBIX OpPraHOB HU3LIMX MHCTAaHIMUI [0 NPUMEHEHUIO
HOpPM HAJIOTOBOTO MpaBa Bceraa ABJISIIOTCSL. HE YEM UWHBIM, KaK aKTaMu
IIPABONIPUMEHEHUS, CYJEOHBIE K€ AKThI BBICILIUX CYA€OHBIX UHCTAHLIMN OJHOBPEMEHHO
MOTYT COJAEPKaTh U IPABOIOJIOKEHHUS.

[IpoBeneHHbI aHAIW3  TMO3BONMJ aBTOPY MPEMIOKHUTH AU epeHInpoBaTh
IOPUCAMKIIMOHHYIO JICSITEIBHOCTh CYAECOHBIX OpraHoB B yKa3aHHOH cdepe (u,
COOTBETCTBEHHO, BO3HUKAIOIIME B XOJE €€ OCYLIECTBJIECHMS IPABOIPUMEHUTEIbHbBIE
HaJIOTOBBIC OTHOIICHHUSI) 110 Pa3JIMYHBIM OCHOBAHUSIM:

BO-IICPBLIX, B 3daBUCHUMOCTU OT IPHUHAMJICKHOCTHU cyz[e6H0r0 OopraHa K TONH WU
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MHOW  BETBH  MPABOCYAMS  PA3JIMYAIOT:  [PABONPUMEHUTEIBHBIE  OTHOLIEHUS,
CKIapIBatoImuecss B chepe PHUCAUKIIUOHHON AESITEIHPHOCTH MHUPOBBIX CYACH, CYI0B
oO11el PUCIUKITNU, apOUTpakHBIX cy0B U Korctutynmonnoro Cyma PO;

BO-BTOPBIX, B 3aBUCUMOCTH OT BXOXJECHHUS B HEPAPXUYHOE YCTPOWCTBO CaMOU
cyneOHON CHCTEMBI — Ha TMPaBONPUMEHUTENbHBIC OTHOIICHUS, CKJIaJbIBAIOLIUECS B
chepe nestenbHOCcTH KoHctuTymmonnoro Cyna P®, Beicmux cyneOHBIX MHCTAHIIAN
(BAC P®, BC P®), u —Ha OTHOLICHHS, CKJIaIbIBAIOIINECS B chepe AeATEIbHOCTH BCEX
HIDKECTOSIUX CYyA0B (apOUTpaKHBIX, OOIIEeH FOPUCAMKIIMHA, MHPOBBIX). OTAEIHHO
cleayeT BBIICTUTh IPABONPHUMEHHUTEIIBHBIC OTHOIIEHUS, CKJIAaAbIBaroIuecs B cdepe
nestenbHocTd @AC OKpyroB IO pa3pelIeHHIO HAJIOIOBBIX CIIOPOB.

B-TPETHUX, IO criocobam (hopmMam) MpaBONMPUMEHUTEIBLHON AEATEILHOCTH, a TAKKEe
M0 BHJIaM PETYIHPYEMBIX HAJOTOBO-TIPABOBBIX HOPM — Ha  OXpaHUTEIbHBIE JHOO
OJHOBPEMEHHO PETYJSITUBHBIE M OXPAHUTEJIBHBIE HAJIOTOBBIE MPABOIPUMEHUTEIBHBIC
OTHONIEHHWS, BO3HUKAIOIIUE B IOPUCAUCKIIMOHHOWU NESITEIbHOCTH KOHCTUTYIIMOHHOIO
Cyna P® wu BbicMX CyneOHbIX HMHCTaHUMW, M HA OXPAHUTEIbHBIE HAJOTOBbHIE
MPaBOOTHOIIICHUSI, BO3HUKAIONINE C YYaCTHEM BCEX HHBIX HHKECTOSIIMX CYIACOHBIX
WHCTAHIUH.

YunuteiBas cnenuduKy W JIOCTAaTOYHOE MHOTooOpa3ue TIPaBOBBIX CBSI3EH,
BO3HUKAIOIIMX B MPOLIECCE MPABONPUMEHEHHUSI HAJIOIOBO-MPABOBBIX HOPM, JAUCCEPTAHT
noJiaraeT HEOOXOJMMBIM pacCMaTpUBaTh COBOKYIHOCTb IPAaBONPUMEHUTEIHHBIX
HAJIOTOBBIX OTHOILIECHWH B Ka4eCTBE CAMOCTOSITEIbBHOTO HMHCTUTYTa POCCUUCKOIO
HaJIOroBoro mnpasa. [Ipu 3TOM yKa3aHHBIA HMHCTUTYT JOJDKEH OXBATHIBATH CUCTEMY
MPaBONPUMEHUTEIBHBIX ~ HAJOTOBBIX OTHOIICHWM HE TOJBKO C ydacTHEeM CYACOHBIX
OpraHoOB, HO W OTHOIIEHWH, CKIAIBIBAIONINXCS B CcQepe HAIOTOBOH NEATEIHHOCTH
MPEACTaBUTEIbHBIX OPraHOB, UCIIOTHUTEIBLHO-PACIIOPSIUTEIBHOTO anmnapara, CyJae0HbIX,
MPOKYPOPCKO-CIEACTBEHHBIX, PMHAHCOBO-KOHTPOJBHBIX U IPYTHX YUPEIKICHUM.

B 3aknrodyennm guccepranud TMOABOJSATCS WTOTH W B OOOOIIEHHOM BHJE
chopMylIUpOBaHBl OCHOBHBIE TEOPETHYECKHE BBIBOABI M HauboJiee 3HAYUMBIE
MIPAKTUYECKUE TTPETIOKEHHUS.

Ilo TeMe nHcCEPTALMOHHOIO MCCJIEJOBAHNS ONMY0JIMKOBAHBI CJIeYIOLINe
padoThI:

Crarbu, ony0/JIMKOBAaHHBbIE B HAYYHBIX JKYyPHAJIaX, YKa3aHHbIX B Iepe4YHe

BAK:
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