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OBLIASA XAPAKTEPUCTHUKA PABOTbI

AKTYaJbHOCTh TeMbl HcciaenoBaHusi. C MOMEHTa Hadala TMPUMEHEHHUS HHCTHUTYTA
KaCCallMOHHOM MPOBEPKH BCTYMUBIIMX B 3aKOHHYIO CHIIy CYJIEOHBIX aKTOB apOUTPa’KHBIX
CyZIOB BO3HUKITM KaK TEOPETUUYECKUE, TAK U MPAKTUUECKHUE BOIIPOCHI, BBI3BAaHHBIC TEM, UTO IS
apOUTpaXHOTO TIpollecca Oblla CcOo3/laHa Kaccamus, OXBaTHBINAS YEPTHI, MPHUCYIIHE
pa3IMyYHBIM croco0aM MPOBEPKU CyneOHBbIX akToB. OHM KacalucCh OMPEIENICHUsI CYIHOCTU
KacCallMOHHOW TIPOBEPKH, TNPEIEIOB PACCMOTPEHHs Jejla B KacCallMOHHOW WHCTAHIINH,
OCHOBaHUM peanu3anuu ¢eaepaibHbIM apOUTPAKHBIM CYJOM OKpyra IOJHOMOYUN II0
3aKpEIJICHUIO Pe3yIbTaTOB MIPOBEPKU 00KAIOBAHHBIX CYJEOHBIX aKTOB. DTU BOMPOCH! BIUSIIOT
Ha COJIEPKATEIbHYIO CTOPOHY JIAaHHOTO MPOIIECCYAIbHOTO HHCTUTYTA.

ApOutpaxsslil nporeccyanbubiii kogekc PO 2002r. BHeC n3MEHEHUS B KACCALIMOHHYIO
NIPOBEPKY CyNeOHBIX MOCTaHOBIEHUH. OMHAKO BBINIEYKa3aHHBIC BOMPOCHI HE HAILJIM CBOETO
MOJTHOTO ~ 3aKOHOJIATEJIbHOTO  yPEryJIHpOBaHUS  W3-3a  HENOCTATOYHOM  MpOopabOTKU
TEOPETUYECKUX OCHOB, OTCYTCTBHSI COOTBETCTBYIOIIMX IOKTPHUHAIBHBIX ycTaHOBIeHUM. Jlo
HACTOSAIIETO BPEMEHHU HET IEJIOCTHOW KOHIIETIIMH MOJTHOMOYWH KacCAallMOHHON WHCTAHIIWH,
YBSI3aHHOM € TpeJeNaMHu PacCMOTPEHHUs Jefia B 3TOW MHCTAHIIMU, a TaKXKe €IuHO0Opasus B
NMOHMMaHWY OCHOBAaHWH WX pealn3alud. IJTO BBI3BIBAET HEOOXOJUMOCTh JabHEUIIETO
HAYYHOTO WCCJICIOBAHUS aHHOW TEMAaTHKH, MPOBEEHUS CHCTEMHOTO aHaln3a MMEIOIIUXCS
pacxXokJIeHU#, BBIBICHHUS MPOOETIOB MPaBOBOIO PETYIHMPOBAHMS, MPEIJIOKEHUS MyTeH HX
yCTpaHEHHUS.

[Ipeobpa3oBanne HaA30pHON MHCTAHIUU B HCKIIOUUTEIBHYIO CTaIUI0 apOUTPaKHOTO
mpolecca CTaBUT BOIMPOC O HEOOXOAMMOCTH TMOBBIIMIEHHOTO BHHUMAaHUS K 3aKOHHOCTH
MIOCTAHOBJICHUN WHCTAaHIIMU KaccannoHHOW. OTHUM W3 TPOSBICHUA WX HE3aKOHHOCTHU
ABIICTCA OLIMOOYHAs peanu3alus CyIOM KacCallMOHHON WHCTaHIIMM CBOMX MOJHOMOYMN
(HanpuMmep, oTMEHa CyleOHOTO aKkTa BMECTO €ro M3MEHEHMs, HalpaBJCHHE Jejla Ha HOBOE
paccMOTpPEHHE BMECTO MPUHSTHSI HOBOTO CyJeOHOro akta M Hao0opoT). Bee 3To He MoKeT He
BJIMSTh HA CHU)KCHHME TapaHTUH CyAeOHOI 3aluThl MpaB U 3aKOHHBIX MHTEPECOB CyOBEKTOB
IKOHOMUYECKUX OTHOImEHU. HeoOXoauMo BBISIBUTH TPUYUHBI, BBI3BIBAIOIIME IOJA00HBIE
cyneOHbIe OMMOKH, OIEHUTh d(PPEKTUBHOCTD 3aKOHOAATEIILHON PEeTJIaMEHTAIlUN TOTHOMOYHUI

KacCallMOHHOI WHCTAHIINU, B TOM uncie ssuBimxca Hosamued AIIK P® 2002r.
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WccnenoBanne  AaHHOM  mpoOJieMbl aKTyalbHO JAJISl 3aKOHOTBOPUYECKON pabOTHI MO

coBepuieHCTBOBaHHIO HOpM TnaBbl 35 AIIK P®, mockonbKy HampaBieHO Ha pa3pabOTKy
TEOPUHU U KOHKPETHBIX MPAKTUYECKUX PEKOMEHIALMKA OTHOCUTENIBHO MPEIEIOB PACCMOTPEHHUS
Jefa B CTaJIUM KacCallMOHHOTO IMPOM3BOJICTBA, PACKPBITHUE COJEpKaHMS MOJTHOMOYMI cyla
KAaCCAallMOHHOM MHCTAHIIMU U ONPEIEIICHNE OCHOBAaHUM UX PEAIM3ALIHH.

CreneHb HayyHOH pa3padOTaHHOCTH TeMbl HccaenoBanusi. CoBpeMeHHOE
pedopmupoBaHre CyAeOHOTO MpoIiecca U Pa3BUTUE OTPACTH apOUTPAKHOTO MPOIIECCYaTbHOTO
paBa HEBO3MOXKHO ceOe MpeACTaBUTh 0€3 MPAKTUUYECKOW JEeATEIbHOCTH M TEOPETUUYECKUX
pabor T.E. A6ogoii, B.C. Anoxuna, U.I'. ApcenoBa, E.A. bopucosoii, A.M. I'y6una, I'".A.
Kununa, B.M. Kyiikosa, P.®. Kammcrtparosoit, H.U. Kneiin, M.U. Kneannpona, A.C.
Koxewmsko, K.1. Komuccaposa, JI.®. Jlecuunkoi, 3.H. Haropnoii, T.H. Hemaraesoii, M.I11.
[Manannu, N.0. IHoasansHoro, N.B. Pemernukosoii, O.}O. CkBopuosa, M.K. Tpeyunukosa,
[1.5. Tpy6ouukona, [I.A. ®ypcosa, 1.B. Xapnamonoii, M.C. [llakapsia, B.M. lllepctioka, M.K.
IOxoBa, B.®. fkosnesa, B.B. SIpkoBa u 1pyrux y4eHbIX-IpOLECCYAINCTOB.

[TorHOMOUMSM CyAa KacCallMOHHOM MHCTAHIIMU B apOUTPaKHOM IPOIECCE MOCBSAIICHA
kaHguaarckas aumccepranms M.I. ApcenoBa (2000 r.). B nmanHO#i paboTe mpoBeaEHO
WCCJICIOBAHNE TTPABOBOM MPUPOJIBI KACCAITMOHHOTO MTPOU3BOJICTBA B apOUTPaKHOM TMPOIIECCE,
JaHa KiaccuPuKalus M XapaKTepUCTHUKA TOJHOMOYUN IO KacCCallMOHHOMY IEpPECMOTpY.
OngHako MOJHOMOYMSIM Cy/a KAacCallMOHHOM WHCTAHIIMU [0 3aKPEIUICHHI Pe3YyJbTaToOB
MPOBEpKH  OOKaJOBaHHBIX  CyACOHBIX aKTOB  TMOCBSIIIEHO TOJBKO 12  cTpaHuIl
JUCCEPTALlMOHHOTO HCCIIEIOBAHUS, HE IMPOBEICHO JETAJIbHOTO aHaldu3a OCHOBAaHMM UX
peanu3aiuy, He BBISIBICHBI TPOOJIEMHBIE BOIPOCHI UX TPABOIPUMEHEHHS.

Bompocel MmoJHOMOYMM KacCalMOHHOW HMHCTAaHIIMM W NPEAEIOB WX OCYIIECTBICHUS
Hanui orpaxkenne B paborax O.FO. Cksoprosa (2000 r.), A.C. Koxemsko u H.O.
[MoxBampHOTO (20011.), A.M. I'yomua (2004r.), 3.H. Haropnoii (2000, 2003, 2004r.), 1.B.
XapnamoBoit (2005 1.), TOCBSIICHHBIX MCCICIOBAHUIO KAaCCAIIMOHHOTO IPOW3BOJICTBA B
apOUTpPaXHOM CYJle, CPAaBHUTEIHHOMY aHAJIW3y HWHCTUTYTOB amNeJUIAIMA W Kaccallid B
apOUTpaXHOM M TPaKIaHCKOM mporieccax. OCHOBHOE BHHMAHHE YIEISIOCH MpoOIeMaTHKe
MOJIHOMOYMI TI0 HAMpaBIICHUIO JieJIa HA HOBOE PACCMOTPEHUE U MPUHATUIO HOBOTO CYJI€OHOTO
akta. B monorpapum O.H. Harophoii Takxke mpoaHaIM3UPOBAHBl  MOJOKEHUS,

OTpaHUYMBAIOINNEC YKa3aHUA Cyaad KacCallMOHHOM HWHCTAaHIIUH, 3aTPpOHYTa IUCKYCCHUA IIO0
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BOIIPOCY 00513aTEILHOCTH IJIT HAKCCTOAMUX CYIOB YKaBaHI/Iﬁ KElCCElHHOHHOfI HWHCTAHIINU I10

TOJIKOBAaHHIO 3aKOHA.

OpHako, HECMOTpST Ha HMEIOUIMECS HayYHO-TEOPETHYECKUE pabdOoThl, BOMPOCHI
ONPEACICHUS OCHOBAHUM pealu3ald CyJOM KACCAMOHHOM HWHCTAHUMU ITOJHOMOYHUN 10
3aKpEIUICHUIO PEe3yJbTAaTOB MPOBEPKU O0KaJOBAaHHBIX CY/NEOHBIX AKTOB, YCTAHOBJIECHUS U
MOHMMAHUSL TPEAEIOB PACCMOTPEHHUs JIeJla B ATOM HMHCTAHLUMM [0 HACTOSIIETO BPEMEHU
MIPOJIOJDKAIOT OCTABaThCS JTUCKYCCHOHHBIMH, MPOTHBOPEUMBBIMHU, CJIEIOBATEIHLHO, TPEOYIOT
JanbHEHIIero nu3yyeHus U HaydyHoro o0ocHoBaHus. HemoctaTouHo ucciaenoBaHbl mpoOeMbl
peanu3aiuy CyJI0M KacCallmOHHOW WHCTAHIIMH TIOJHOMOYUN M0 U3MEHEHHUIO 00’KaJIOBAHHOTO
CyIeOHOro aKTa M OCTAaBJICHUIO €ro 0e3 U3MEHEHUs, MPEKPAIlleHUI0 TPOU3BOJICTBA M0 eIy U
OCTaBJICHUIO MCKOBOTO 3asiBlieHUs1 0e3 paccMoTpeHus. TpeOyeTcs 0oliee MOJHOE OCBELIEHUE
MOHATUSL <IIPENENIbl PAaCCMOTPEHUS Jeja B KAaCCAlMOHHOW WHCTAaHIUW», HCCIEI0BAHUE
IPaBOMOYHS IO aue 00s13aTENbHBIX YKA3aHUM HUXKECTOSIIUM CYJIaM.

Heapb 1 3a1a4u JUCCEPTAMOHHOTO MccJie0BaHus. [[enbl0 rcciaenoBaHus SBISIETCS:
BEISIBJICHUE TEOPETHUYECKUX W MPAKTUYECKHX MPOOJEM B peanu3alid apOUTPaXHBIM CYJI0M
KACCAllHOHHOM WHCTAaHIMM TOJIHOMOYMK II0 3aKPEIUIEHUI0 PE3YyJbTAaTOB IPOBEPKHU
00’KaJTOBaHHBIX CYZCOHBIX aKTOB U BHIPAOOTKA OCHOBAHUI WX MPUMEHEHUS BO B3aMMOCBSI3H C
npeaenaMyu pacCMOTPEHUS JieJla B KACCAMOHHOM WHCTAHIIMH, WCCIEAOBAHHUE CYLUIHOCTH M
collepaHusl YKa3aHWM CyJa KAacCAllMOHHOM HHCTaHIMHU, pa3pabOoTKa PEKOMEHAALM I10
COBEPUICHCTBOBAHUIO apOUTPAKHOTO MPOIECCYATHHOIO 3aKOHOAATEIbCTRA.

[TocTaHOBKa JaHHBIX LieJiel ompenenuia He0OXOMMOCTh PEIICHMS CIEIYIONUX 3a1a4
VCCIIEIOBAHUS:

1. BeimenuTh OCHOBHBIE YepPThl U OCOOCHHOCTH KaCCAIMOHHON MPOBEPKU CYyIEeOHBIX
aKTOB B apOUTPaKHOM TIpolLIecce.

2. PackpbITh COJEpiKaHWE TOHSATHUS «IpPEeibl PACCMOTPEHUS Jella B KaCCAIlMOHHOM
MHCTAaHIIMK» U pa3padoTaTh BApUAHT peUIeHUsI MPOOJIEMHBIX BOIIPOCOB B UX ONPEICICHHH.

3. IlpoBectn kimaccu(UKAIMIO TOJHOMOYMMA Cy/la KacCallMOHHOW WHCTAHIUHA TIO
3aKPETUICHUIO Pe3yIbTaTOB IPOBEPKH 00KATIOBAHHBIX CYJEOHBIX aKTOB.

4. VccnenoBarh CYIIHOCTh M COJIEPKAHUE KaKIOrO MOJHOMOYHUSA CyJla KacCalluOHHOM

MHCTaHIMM, 3akpermsieHHoro B cT. 287 AIIK P®, ansa BbripabOTKHM NpEASIOKEHUN 10
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COBCPHICHCTBOBAHHIO MMpoHCCCyajJbHOIO 3dKOHOAATCIbLCTBA U HpaBOHpHMeHHTeHBHOﬁ

MIPaKTUKH.

5. PackpeITh CYIIHOCTP M COJIEpXKAHUE YyKa3aHWM Cyda KacCallMOHHOW WHCTaHIIUH,
IIPOBECTHU MX KIACCHU(PUKALHIO.

O0bexT 1 npeaMeT uccienoBaHuss. OOBEKTOM HUCCIICIOBAHUS SIBJISIETCS KACCAIIUOHHOE
MIPOM3BOJICTBO B COBPEMEHHOM apOuTpaxkxHoM mnpoiiecce Poccuu. Ilpeamer uccnemoBanus
COCTABJISIIOT TIpaBa M OOS3aHHOCTH CyAa KAacCCAllMOHHOW WHCTAHIIUM, PEan3yeMble UM TI0
UTOraM IMPOBEPKH 00KAJIOBAaHHBIX CYACOHBIX aKTOB CYJOB MepBOH M (MIH) aneuIAIHnOHHON
WHCTAHIUH.

MeTononornueckas 6a3za ucciaeaoBaHuss. MeTOJ0JIOTHYECKYIO OCHOBY HCCIIEIOBaHUS
COCTaBHJIM OOIICHAYYHBIE METOJbI IMO3HAHUS (JUATEKTHYSCKUH, (OpMaabHO-JIOTHUECKHHT,
METOJ] a0CTparMpoBaHUs, CHUCTEMHBIH TIOJIXOJ[, CPAaBHUTEIbHBIA aHaIW3) B COYCTAHUHU C
YaCTHOHAYYHBIMM  METOJAaMHU  HCCIEJOBaHUS.  (OPMaJbHO-IOPUIUYECKUM,  METOJaMHU
CPaBHUTEJILHOTO MPABOBEJACHUS M T'PAaMMATUYECKOTO TOJIKOBaHUs. Mcmonb30BaH MeETOH
00pabOTKH CTATUCTUYECKUX JAHHBIX U CyA€OHOM MPAKTUKHU.

HopMmaTuBHO-IpaBOBYIH) OCHOBY wuccieqoBanus coctaBuin Kouctutynus PO,
®enepanbHblii KOHCTUTYIHOHHBINA 3aKk0H P® ot 28.04.1995. Ne 1-OK3 «O06 apOuTpaxHbIX
cynax B Poccuiickoit denepanun», ApOutpakHeie mpolieccyalibHbie Kojekchl PO 1995 u
2002 rr., I'paxxnanckuii nporneccyanbHbii Kogeke PO 2002r., I'paxxnanckuii kojaekc PO u
JIpyrvie€ HOPMATUBHBIE AKTHI.

Teopernueckyrd OCHOBY MCCEPTAIMOHHOTO WCCJEAOBAHUA COCTABWIM PadOTHI
COBETCKMX M COBPEMEHHBIX POCCHHCKUX YyueHbIX-TporieccyanuctoB. T.E. Ao6osoii, C.H.
AbGpamoBa, M.I'. ABmiokoBa, M.A. AmmackepoBa, B.C. Anoxuna, W.I'. ApcenoBa, E.A.
bopucosoii, A.C. I'puntanoBa, A.M. I'youna, M.A. I'ypeuua, I'.A. XKununa, .M. 3aiinena,
P.®. Kamnuctparosoit, B.C. Kanmankoro, C.1O. Kana, M.1. Kneanaposa, H.U. Kieiin, A.O.
Kneitnmana, A.®. Kosnosa, A.C. Koxemsko, K.M. Komuccaposa, JI.®D. Jlecauuxon, II.B.
JlorunoBa, 3.H. Haropnoii, M.III. ITanauuu, NU.O. IlonansHoro, B.K. ITyunnckoro, 1.B.
Pemernuxosoit, O.}O. CkBopuoBa, M.K. Tpeymnukosa, [1.5. Tpyouukoa, M.A. ®okuHOH,
I.A. @ypcona, 1.B. Xapnamosoii, M.C. IllakapsH, B.M. lllepcTtioka, K.C. FOnenscona, M.K.
FOxoBa, B.®. fkoBnesa, B.B. fIpkosa u np.
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B nuccepranu Takke HCIOJNB30BaHbl TPYAbl POCCUUCKHX MpaBoBenoB XIX — Hau.

XX BB.: A.A. bopoBukosckoro, E.B. BacbkoBckoro, A.X. I'onbmcTena, B.JI. Ucauenko, K.H.
ManeiieBa, E.A. Hedenbea, 1.E. Durensmana, T.M. SI610ukoBa).

OMIUPUIECKYI0 0a3y HUCCIeJ0BAHMS COCTAaBUIM MOCTaHOBICHUSI KOHCTUTYIIMOHHOTO
Cyna P®, BepxoBHoro Cyma P®, Breicmiero ApoOutpaxnoro Cyna P®, denepanbHbIX
apOUTpakHbIX CyJ0B OKpyroB P®, 0030pbl cyneOHON MPaKTHUKKA M CTATUCTUYECKHE JaHHBIE
BAC P® o pa6ote apoutpakubix cygoB PO 3a 2000-20074T.

Hayynasi HOBH3HA HCCJEeI0OBAHUSL COCTOMT B PACKPBITUM COJEPXKAHMS TOHATHUS
«Tpeieibl PACCMOTPEHHUS JIeJia B KACCAIMOHHOW MHCTAHIIMU»; B KOMIUIEKCHOM HCCIIEIOBAaHUH
BCEH COBOKYITHOCTH TMOJIHOMOYHMI apOUTPaXHOTO CyAa KacCallMOHHOW WHCTAHIMH IO
3aKpEIUICHUIO PE3yJIbTaTOB IMPOBEPKH OOXKAJOBAaHHBIX CYyNEOHBIX aKTOB M pa3pabdOTKe
OCHOBAaHMM UX pealu3alry BO B3aWUMOCBSA3U C MpelesiaMd PacCMOTPEHHUs Jiella B 3TOH
WHCTAHIMK; BIEpBble O0OOCHOBaHA 1EJIECOO0PA3HOCTh 3aKOHOAATENBHOIO 3aKpEeIUIeHUs
MOJITHOMOYHSI TIO0 HW3MEHEHHWI0 CYACOHBIX AaKTOB OTAETHLHO OT JPYTHUX TIMOJTHOMOYHH C
YCTAaHOBJICHHEM YCIIOBUH €ro peanu3allid, a Takke HEOOXOIUMOCTh NPEIOCTABICHUS CYdy
KaCCAllMOHHOM MHCTaHI[MU MTOJIHOMOYHS 110 TIepeiaue Aelia JUisi paCCMOTPEHUS 0 CYIIECTBY; B
WCCJICIOBAHUH CYIIHOCTH O00S3aTeNbHBIX YKa3aHW CyJa KacCalluOHHOW WHCTAHIIUU, B
BBIPAOOTKE TMPEUIOKEHUNH [0 COBEPIICHCTBOBAHUIO apOUTPAXHOTO IMPOIIECCYaTbHOTO
3aKOHOJIaTEIhCTBA.

Ha 3amuTy BeIHOCSITCA CIEAYIONINE OCHOBHBbIE MOJI0KEHUS

1. VYTBepxkmaercs, 4To B COJEp)KaHHE TOHATHS <«IIpelesbl PAacCMOTPEHHUs Jena B
KAaCCAIlMOHHONW WHCTAHIIMKM» BKJIIOYAIOTCS. OOBEKT, MPEIMET KaCcCallMOHHOW TPOBEPKH, €€
00beM M OrpaHWYeHHS (3alpeThl) MO YCTAHOBJICHHUIO (PAKTUYECKHX OOCTOSATEIBCTB JCla,
OPUHATUIO M HCCIEAOBAaHUIO HOBBIX [IOKa3aTelIbCTB, IEPEOLIEHKE HMEIOMIMXCA B Jielie
JI0Ka3aTENbCTB.

[Ipennaraercs 4. 2 crt. 287 AIIK P®, ycTaHaBIMBaWIIYI0 COOTBETCTBYIOIINE
orpannueHus, 3akpenuthb B cT. 286 AIIK PO «IIpenens paccmMoTpeHus aena B apOUTpakHOM
CyJie KacCallMOHHOW MHCTaHIUU», KOTOPYIO OMOJHUTH MMYHKTOM, CIEIYIOLIEr0 COJIECPHKAHNUS:
«[IpuHATHE JOMOJHUTENbHBIX JIOKA3aTEIbCTB ApOUTPAKHBIM  CYJOM  KacCallMOHHOM
WHCTAHIIMM HE JIOMyCKaeTCs, 32 MCKIIOUYCHHEM CITydaeB HEOOOCHOBAHHOTO OTKas3a CyJaMu

nepBoit U (WJK) ane/uUISIMOHHON MHCTAHIMK B WX TPUHATHH JIUIY, YYACTBYIOLIEMY B Jee,
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anbo eciu YKa3aHHOC JIMIO 000CHOBAJI0O HEBO3MOKHOCTh HX nNpcACTaBJICHUA B Cyl

NEePBOM MHCTAHIIMU TIO0 MPUYUHAM, HE 3aBUCSIIMM OT HETO, W CYJ NPHU3HAET ITH NPUYUHBI
YBAKUTEITHBHBIMI.

2. CyneOHbBIN aKT CIENyeT CUUTATh OCTABJICHHBIM 0€3 M3MEHEHHS TOJIBKO TOT/Ia, KOT/1a
BBIIICCTOSAIINKA CyJl HE BHEC B HEro HHUKAKUX IIONMPAaBOK W W3MEHEHWH, BKIIFOYas
MOTHBHUPOBOYHYIO YacTh. B Tex ke cilydasx, Korjaa CyJ KacCallMOHHOW WHCTaHIIUHA YTO-TO
PEMAKIIMOHHO W3MEHSET WJIM HUCKII0YaeT W3 MOTHBHUPOBOYHOM YacTH  PEIICHUS
(mocTaHOBJCHKS) OTACIBbHBIC BBIBOJBI, CYACOHBIM aKT HENb3s KBAIH(PHUIMPOBATh Kak
OCTaBJICHHBIA 0e3 m3MeHeHus. JJig yCTpaHEeHHs] TOTPEeNIHOCTeH 00KaJOBaHHOTO CYIeOHOTO
aKTa 3aKOH MPETyCMATPUBACT CTICIIHAIIBHOE TTOJITHOMOYHE — €TO N3MECHECHHE.

[Ipennaraercs aomoaHuTh U yTouHuTh T. 1 4. 1 cr. 287 AIIK P® caeayronum
MOJIOKEHUEM. «... TPU YCIOBWHU, YTO CYJ KACCAllMOHHOW WHCTAHIIMM HE BHEC HUKAKUX
W3MEHEHUM B 00KaTyeMbIH CyICOHBIN aKT».

3. YTBepxkaaercs, uto nonoxenue m. 5. 1 cr. 287 AIIK P® (octaBuTh B CHIIE OJTHO U3
paHee NMPHUHATHIX IO JIeTy PEIICHUH WA MOCTAHOBJICHHIA) HE COICPKUT ITOJTHOMOYHUS CyJa
KaCCAIlMOHHONW HMHCTAHIIMM, 110 CBOEMY COJCPYKAHUIO IPEICTABIISIONIETO CaMOCTOSTEIBHYIO
IOPUINYECKYIO CAHKIMIO, a TMPeIyCMaTpUBAET HEOOXOAUMYI0O B HEKOTOPBIX CIIydasx
KOMOHWHAIIMIO JIPYTHX, 3aKPEIUICHHBIX B YKa3aHHOW cTaThe, MmojaHoMmouui. Ilpemmaraercs
cnenyromas peaakius . 5 u. 1 cr. 287 AIIK P®: «5) orMeHuTh MOCTAaHOBJIEHHE Cy/a
aneJUTAIIMOHHON MHCTAHIIMU, OCTaBUB 0€3 M3MEHEHHS WJIM W3MEHUB PEIICHUE CyJa MEepPBOM
MHCTaHI[AN.

4. O0GocHOBbIBaeTCsl HE0OXOAUMOCTh 3akpemieHuss B c¢T. 287 AIIK P® nmoanomouus
CyJla KaCCallMOHHOW WHCTAHIINH 110 U3MEHEHUIO 00’KaJIOBAHHOTO CyIeOHOTO aKTa OTACIHHO OT
JAPYTHX IOJHOMOYHH. YCIOBHSMHU €r0 pealn3alMi B COBOKYITHOCTH OYAyT SBIATHCA. a)
dakTHdeckue OO0CTOSTENBCTBA, UMEIONTUE 3HAYCHUE JJIS Jiea, YCTAaHOBJICHBI apOUTPaAKHBIM
Cya0oM miepBoi 1 (MJIK) aneJISIUOHHON MHCTAHIIMKM HAa OCHOBAHUH IOJIHOTO U BCECTOPOHHETO
WCCIICIOBaHMS MMECIOIIUXCS B JIeJIe JOKA3aTelNbCcTB; 0) B pemreHne W (WJM) MOCTAaHOBJICHUE
HEOOXOJMMO BHECTH TaKW€ M3MEHEHWS, KOTOPbIC MPUHIMIHAIBHO HE BIIUSIOT HAa UTOTOBHIE
BBIBOJIBI HUKECTOSIIIIETO CY/a 0 CYIIECTBY CITOpa.

5. O60CHOBBIBAETCS BBIBOJI O TOM, YTO HE MOTYT B TIOJIHOM MEpE COBIA/IaTh OCHOBAHMUS

JJIs1 K3BMCHCHUA Cy,Z[C6HI>IX AKTOB M IJII UX OTMCHBI, ITIOCKOJIbKY pa3jIM4dHbl CaMU IMOJIHOMOYMS.
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HpezmaraeTc;{ OCHOBaHusA [OJI1 HU3MCHCHHA Cyae6HBIX AKTOB 3aKpCIIUTb OTIACIBbHO OT

OCHOBaHMWI 1 MX OTMeHbI, nomnoiaHuB cT. 288 AIIK P® mnonoxxeHneMm Cleayromero
conepxkanus: «OCHOBaHUSAMU JJIsi K3MEHEHHS PEIICHHUs, TIOCTAHOBIICHUSI apOUTPaKHOTO CyJia
nepBoil M (WJIK) aneuUIIUOHHOW WHCTAaHIMHA SIBIISIOTCS HapylIeHHWe JTHOO HEMpaBHIIbHOE
NPUMEHEHUE HOPM MAaTepUaIbHOTO WJIM MPOILIECCYaJbHOTO IpaBa, YCTPaHEHUE KOTOPBIX
MPUHIIMITHAIBHO HE BIUSET HA UTOTOBBIE BBIBOJIBI HIXKECTOSILETO Cy/1a [0 CYIECTBY CIIOPa».

6. Takoe ocHOBaHUWE /ISl HANpaBJICHUS JeJla HAa HOBOE PACCMOTPEHHUE, KAK <«BBIBOJIBI,
colepxamyecss B O0XalyeMbIX  pEIIEHWH, T[OCTAHOBJICHUH, HE  COOTBETCTBYIOT
YCTaHOBJICHHBIM IO JeNy (aKTUYECKUM OOCTOSTENbCTBAM WM HUMEIOUIMMCS B JeNe
J0Ka3aTeNnbCcTBaM», 3akpemieHHoe B . 3 4. 1 ct. 287 AIIK P®, B cynebHOl mpakTUKe HE
NpUMEHSIETCS €AMHOOOpPa3HO M HE O00ecneuyMBaeT HCKIIOYEHHE CIy4yaeB HEOOOCHOBAaHHOMN
pealM3allid  YKa3aHHOTO TOJHOMOYHMS, a Takke 3aTpylHsAeT TMPUMEHEHHE CYIOM
KACCAllMOHHOM MHCTAHIIMM TOJHOMOYMS [0 TMPUHATUIO HOBOTO CyJIeOHOro  akTa.
[Ipennaraercs ero 3aMeHUTh ciexyrommMm  ocHoBanuem: <«[lo gemy  TpebOyercs
JIOTIONIHUTEIBHOE  YCTAHOBJIEHHE  (AKTUYECKUX  OOCTOSATENBCTB W HCCIIECJOBAHME
JIOKa3aTeNIbCTB.

7. HeoOxomumMo 3aKOHOAATENBHO HAJENUTh CyJI KAaCCAalMOHHOW WHCTaHLIUU
MOJIHOMOYHEM T10 Tepeaaye jesa s pacCCMOTPEHHS M0 CYIIECTBY IIPU HAJTUYHUH CIIEAYIOIINUX
OCHOBaHMil: 3asBJIEHHbIE MO Jeldy TpeOOBaHUS HE HAIUIM CBOEro paspelieHus, Juoo
apOUTpaXHBI CyJ] KAacCAllUOHHOW WHCTAHLUU YCTAHOBHUT OTCYTCTBHE OOCTOSITENBCTB,
HPEMATCTBYIONIMX PACCMOTPEHUIO Jiesa (ane/UIInOHHOM Kalo0bl) IO CYIIECTBY.

8. YTBepkmaercs, 4YTO €CiIM TaKoe MpPOIEecCyaabHOE OOCTOATENbCTBO KaK JIMKBUAALIUS
CTOPOHBI IO [Ty BO3HHUKJIO MOCJIE PACCMOTPEHHUs Jelia B CyJdaxX MEpBOW M amesuIAUOHHON
WHCTaHIM{, TO KacCallMOHHAsi MHCTaHIMS HE BIIpaBE€ OTMEHUTh COCTOSIBILIMECS Cy1€OHbIE aKThI
U TIPEKPATUTH MPOU3BOJICTBO MO Ay Ha ocHoBaHUU M. S4. 1 ct. 150AIIK P®. B ykazanubix
CiIy4asix MpEeKpalIeHUIo0 MOJJIEKHUT MPOU3BOICTBO MO KaccalmoHHOW xanobe. [Ipeanaraercs
nononHuTh cT. 282 AIIK P® eme omHuM OCHOBaHHMEM MPEKPAICHHS MPOW3BOJICTBA II0
KaCCallMOHHOM )kano0e: «opraHu3aius, BJISIOascs CTOPOHOH B €€, TUKBUIMPOBaHA MOCIIe
pPaccMOTpEHHUsI Jiefia MO CYIIECTBY 3asiBJICHHBIX TPEOOBAHUIL».

9. O06s3aHHOCTD Cy/Ma KacCCAIlMOHHOW WHCTAHIIMM TIPU HAMpPAaBICHWU Jiela Ha HOBOE

PACCMOTPCHUEC NaTh KOHKPETHBIC YKA3aHUA HMKCCTOAMCMY CYyAYy CICAYCET paCCMAaTPUBATL KakK
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IpaBOBOM  MEXaHW3M, O00€CIeYMBAIOUINI HEJOMyCTUMOCTh HEOOOCHOBAHHOTO

HaIpaBJICHUS Jiela Ha HOBOE PacCMOTpPEHHUE. YKa3aHUs CoJep>KaT 00OCHOBaHHE HaMpaBICHUS
JieJla Ha HOBOE PACCMOTPEHME, a TAKXKE OTPAKAKT KOHKPETHBIE IMPUYUHBI, KOTOpPHIE HE
MO3BOJISIIOT CYJy KacCAIlMOHHOW WHCTAHIIMA W3MEHUTH O0XAJTOBAHHBIA CYJACOHBIM aKT WITU
MPUHATH HOBOE PEILLICHUE 10 Ty .

Teopernueckasi 3HAYMMOCTb HMCCJICIOBAHUS OIPEICISAETCS €€ BKIAJOM B Pa3BUTHUE
IIPOLIECCYAIbHON TEOPUH U COCTOUT B TOM, YTO COJEPIKAILMECS B HEM IOJIOKEHHUSI U BBIBOJIBI
MOTYT OBbITh MCIHOJIb30BaHBI ISl NAJIbHEUIIUX HAYYHBIX U3BICKAHWM B 00JACTH MPOBEPKU U
nepecMoTpa Cy1eOHBIX MTOCTAHOBIEHUH KaK B TPaXIaHCKOM, TaK U apOUTPaXKHOM IpOIeccax.

IIpakTH4yeckass 3HAYUMOCTH  HMCCJEJOBAHHUSL COCTOMT B  pEUIEHUM psaa
3aKOHOJIaTENbHBIX W MPaBONPUMEHUTENbHBIX MPOOJIEM, CBSI3aHHBIX C YCTAHOBJICHUEM
JIEVUCTBUTEIBHOIO COAEPKAHUS MTOJTHOMOYMN CyJ1a KACCAlMOHHOM MHCTAHLHM, OCHOBAHUN HX
peanu3anuy M OpeAesoB ocyuiecTBiieHUs. [loydeHHbIe pe3ynbTaThl U OCHOBAHHBIE HA HHX
BBIBOJIbI MOTYT OBITH UCIIOJIb30BAHbI IPH MOATOTOBKE MPOEKTOB BHECEHUS! U3BMEHEHUH B IJIaBy
35 AIIK PO B nensix coBepIIeHCTBOBAHUS 3aKOHA U MPAKTUKU €r0 MPUMEHEHUS.

Marepuanbl ucCiIeIOBaHMS MOTYT HAWTH MpPUMEHEHHE B paMKax o0pa30BaTeIbHOrO
mpolecca NMpU MPEnojaBaHuU Kypca apOUTPaKHOTO Mpoliecca B IOPUAWYECKUX BBICHIMX
y4eOHBbIX 3aBEJEHUSX, TMpPU TOJITOTOBKE METOJMYECKUX M YYEOHBIX MOCOOMM 10
apOUTpaXHOMY TIPOLIECCYaIbHOMY IPaBYy.

Amnpolanusi 1 BHeJApPeHHMe pe3yJabTaTOB McciaenoBaHusi. Pabora moarorosieHa Ha
kadenpe rpaxaanckoro nporecca ®I'OY BIIO «KybaHCkuil rocymapCTBEHHBIN arpapHbIi
YHHUBEPCUTET», TJI€ COCTOSAIIOCH €€ 00CyXIeHne U perieH3upoBanue. OCHOBHBIC MOJOXKEHUS U
HAYYHO-TIPAKTUYECKHE BBIBOABI HCCIICOBAHMUS OTPAXXEHbl B OMYOJIMKOBAHHBIX HAyYHBIX
CTaThsIX, & TAKXKE SABJSUIMCh NPEAMETOM BBICTYIUIEHHMH aBTOpa HAa HAYYHO-TIPAKTHYECKUX
koHpepeHuusax: «IIpobnemMbl ucCka M HMCKOBOW (OPMBI 3alUTHl HAPYIICHHBIX IPaB»
(Kpacuomap, 2006r.), «AxTyanbHble poodiembl ropuandeckor Hayku» (Kpacnonmap, 2006r.),
«['paxkaaHCcKOe CyIONPOU3BOACTBO B M3MeHsromelics Poccum» (Caparos, 2007r.).

Crpykrypa padotbl 0OyclOBI€Ha WLENIMH W 33JadyaMu HccienoBaHus. Pabora
COCTOUT M3 BBEJCHMSI, TPEX IJIaB, BKIIOUYAIOIIUX JEBATHh NaparpadoB, 3aKIIOYEHHUS U CIHCKa
VCIIOJIb3YEMOU JINTEPATYPHI.

OCHOBHOE COJAEPXAHME PABOTbI
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Bo Beeoenuu 00OCHOBBIBAETCSl  AKTYaJIbHOCTH TEMBI VCCIICIOBAHMS,

XapaKTepu3yeTcs CTENEeHb €€ HayYHOW pa3paOOTaHHOCTH, OMPEIENSIOTCS OOBEKT, MPEAMET,
LEJU U 33/1a4d UCCIIEIOBAHUS, TEOPETUUECKAs], METOIOJIOTNYECKAsl U SMIIMPUYECKAss OCHOBBI,
pPacKpbpIBa€TCS Hay4dHas HOBHU3HA, TEOPETHUYECKass W  NPAKTUYECKas 3HAYMMOCTb,
(bOpMyIMPYIOTCSI OCHOBHBIE TIOJIOKEHM S, BBIHOCUMBIE Ha 3aIIUTY.

B Ilepeoii 2nase «OCHOBHBIE Ye€PThl KACCAIIMOHHOM MPOBEPKHU CY1eOHbLIX AKTOB B
COBPEMEHHOM apOMTPa’KHOM MNpoLecce» HUCCIEAYIOTCS 3aKOHOAATENbHAas perjiaMeHTalHs
KAaCCAIlMOHHOM TIPOBEPKH CYACOHBIX AaKTOB B COBPEMEHHOM apOUTPa)KHOM TIpolecce u
MpEJIEIIbl PACCMOTPEHUSA JI€JIa B KACCALIMOHHON MHCTAHLINU.

B Ilepeom napacpaghe «CymHOCTHASI XAPAKTEPUCTHKA HMHCTUTYTa KacCAllUM B
apOUTPAaXKHOM IPOLIECCe» PACKPHIBAIOTCA OCHOBHBIE IMOJOKEHUS MHCTUTYTa KAaCCALIMOHHOM
IPOBEPKHU CyZeOHBIX aKTOB B apOUTPaXHOM TPOIIECCe HA OCHOBE CPABHEHUS €€ MPU3HAKOB U
0COOEHHOCTEN ¢ OCHOBHBIMHU Y€pTaMH, XapaKTePU3YIOLUIMMHU KJIACCUYECKHUE MOJIETTH Kaccalluu
U PEBU3UM.

OtMeuaercsi, YTO UHUIMMPOBAHUE KACCAIIMOHHOW MPOBEPKU BCTYMUBIIUX B 3aKOHHYIO
CUJIY CYJI€OHBIX aKTOB BO3MOKHO HE TOJIBKO IO KaCCAIMOHHOM Kao0e JIUI, yYaCTBYIOIINX B
JieNie, a TaKKe APYyrux 3auHTepecoBaHHbIx Jaul. Onpeaenenne BAC P®, npunsaroe B nmopsiake
4. 6 ct. 299 AIIK P®, sBnsiercs eiie oJHUM OCHOBaHUEM JJIsl BO3OYXKIEHUS KaCCAllMOHHOTO
IIPOU3BO/JICTBA.

AHanu3  JeicTByIOIIEro  apOUTPaKHOTO  MPOLECCYaJbHOTO  3aKOHOJATENbCTBA
MO3BOJIAET CAENaTh BBIBOJ O TOM, YTO JMIA, YYaCTBYIOIIME B JEJ€E, BIPABE IO CBOEMY
YCMOTPEHHIO U30UpaTh croco0 MPOBEPKH aKTa Cyna MepBOMl MHCTAaHIMU. Takoe MOJIOKEHHE
BEIICH, HA Hall B3IJISL[, BXOAWUT B OIPEACICHHOE MNPOTUBOPEYME C HMHCTAHIIMOHHOCTHIO
MOCTPOEHUS apOUTPANKHOM CYZIeOHOM CUCTEMBI, BBI3bIBAsl CIIPABENIMBYIO KPUTUKY CO CTOPOHBI
nporeccyanuctoB (A.A. UBanos, D3.H. Haropnas, 1.B. XapnamoBa u np.) 1 000CHOBaHHOE
NPEMJIOKEHHE O BBEICHUM OO0A3aTENbHOCTU AameJUIIUMOHHON CTaauu JUIsl TMOCHenyrouei
peayiM3anuy MpaBa Ha KaccarnuoHHoe oOkanoBanue (E.A. BopucoBa, A.M. I'youn u nap.),
KOTOpPO€ HAILIO OTPaX€HHE B IMPOEKTE (eaepanbHOro 3akoHa «( BHECEHUU M3MEHEHHH B
ApOuTpaxHbIil IpolieccyalbHbli koaeke Poccuiickoit denepannn», pazpadotaHHoM Bricimm

Apbutpaxubim Cynom PO.
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Taxxe moJjiaracM, 4YToO IIpaBUJIO O IO3TAIIHOCTHU ABUKCHUA ACII 4CPEC3 Cy,[[e6HbIe

WHCTAHIIUN JIOJDKHO OBITH MPOBEACHO OoJiee MOCIe0BATEeNbHO, T.€. BKIIOUYAs MEPECMOTP B
nopsiike Haa3zopa. HeoOXoIMMO yCTaHOBUTH 3alpeT Ha OCMapuBaHUE B HAJ30PHOM MOPSIIKE
BCTYNUBIIUX B 3aKOHHYIO CHUJTy CyA€OHBIX aKTOB MEPBON U aNEUIAIIMOHHON WHCTAHIINM, HE
MPOIIEANINX KACCALIMOHHYIO MPOBEPKY. JTO JTOMOJIHUTENBHO MOAYEPKHET UCKIFOUUTEIBHOCTh
HAJ30pHOM WHCTAHIMU M CHHUMET C Hee OO0S3aHHOCTh paccMaTpuBaTh COOTBETCTBYIOLIUE
3asBlieHUs1 (MPEACTABIICHUS) HA HAJIWMYUE OCHOBAaHWM JUIsI TPOBEPKH OCIApHUBAEMOTO
CyneOHOTO aKTa Ha MpeAMEeT NPABWIBHOCTU MPUMEHEHUS HOPM MaTEpPHAIBHOTO WIU
MPOIIECCYaTbHOTO TPaBa, KOTOPask OYEBUIHO BRITEKAET U3 MOOKeHUS 4. 6 cT. 299AIIK PO.

Beinendiorcs M KPUTHUKYIOTCS OCHOBHBIE apryMEHThl CTOPOHHUKOB TPEX3BEHHOM
cuctembl apoutpaxkubix cyaoB (A.M. I'youn, A.C. Koxemsiko, 1.O. TlogBanbHbii 1 1p.).
OO00CHOBBIBAETCS BBIBOJ O TOM, YTO TaKWE OTIMYUTEIHHBIC YePThl KACCAIIMOHHON MPOBEPKH B
apOMTPaXXHOM TIpOIleCCe KaK: a) €€ OpPraHM3allMOHHAs CTPYKTypa: YKa3aHHYH IPOBEPKY
OCYIIECTBIISIOT JIECATH CYIOB, CO3JIaHHBIX 10 PETHOHAILHOMY MPUHITUITY; 0) OHa HE SBIISETCS
3aBepUIAIOIIE, OKOHYATEJIbHOW MHCTaHIMEH, a COOTBETCTBYIOIIUE CYAbl - BBICIIUM OPraHOM
JAHHOW BETBM CYJEOHOM BIACTH, - SIBISIIOTCA €€ KAYECTBEHHBIM MPEUMYIECTBOM I10
CPaBHEHMIO C JPYTHMMH CIIOCOOaMU MPOBEPKH CYACOHBIX aKTOB.

VYKka3zaHHble OCOOCHHOCTH TO3BOJSIOT  Pa3feiuTh (PYHKIUU 10 OOECIEUEHHIO
€IMHOOOpPa3HOrO TOJIKOBAHUS M MPUMEHEHHS 3aKOHAa BCEMH apOUTPaKHBIMU CyAaMu H
YCTPAHEHHIO OMMOOK HIDKECTOAIUX CYyIOB B TMpaBonNpuMeHeHHH. YUTo co3maer Oolee
OJIaronpuATHBIE YCIOBUS AJI1 KAYECTBEHHOT'O OCYILIECTBIICHUS KaXKI0M U3 HUX, a TakKe OyJeT
CIOCOOCTBOBATh TAKMM HAIPaBJICHUAM pedopMHpoBaHUS apOUTPaKHOTO MPOLIECCYaTbHOTO
3aKOHOJIaTeIhCTBA, 0003HaueHHBIM B Jloknane [Ipeacemnarens BAC P A.A. MBanosa Ha VII
Bcepoccuiickom cwesne cynert P®, kak neranmszanus cyaeOHOro IMpeleleHTa W Jaya
pa3psicHeHnii BAC P® B paMkax nporeaypsl MpeoJuIuaIbHOro 3ampoca.

JenaeTrcs BbIBOJ, YTO 3aKOHOAATENBHOE COBEPIIEHCTBOBAHNUE NHCTUTYTA KACCALIMOHHOM
MIPOBEPKH CYACOHBIX aKTOB JIOJDKHO MATH IO IMyTH O0Jiee KeCTKOM, NeTalbHOM HOPMATUBHOMN
peryiaMeHTalul MPOILIECCYyAIbHON JEATENbHOCTA KaCCAMOHHOTO CyJa IO peav3allud UM
CBOHUX ITOJTHOMOYHM.

IHapazpagp emopoii «IlonssTne U MpodJeMHbIe BONMPOCHI OINpeeeHUusl MpeaeaoB

paccMoOTpeHusa aejia B KaCcCAallMOHHOM MHCTAHIIMM» MOCBSIIIEH UCCIIEI0BAHUIO COACPIKaHMA
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MOHATHA <«IIPCACIIbBI PACCMOTPCHHA [JCJIa B K&CC&HHOHHOﬁ HHCTaHIIMK>», Ha OCHOBC

aHaNMM3a Pa3IMYHBIX TOYEK 3PEHHS YUYCHBIX-TIPOIECCYATMCTOB M CYAeOHOW TIPAKTUKH
UCCIIEIYIOTCS CIIOPHBIC BOMPOCHI OMPEACIICHUS TPEJEIOB PAaCCMOTPEHHUs Jiejla B CTaJauu
KAaCCAallMOHHOTO  TIPOM3BOJICTBA,  Pa3pabaThIBAIOTCS  MPEUIOKEHUS TI0  Pa3pEIICHHI0
UMEIOITUXCS TTpo0JIeM B TaHHOM 00J1acTH.

OtMeuaercsi, 4TO JI0 HACTOSIIEr0 BPEMEHHW HAyKOW MpOIeCCyallbHOTO IpaBa He
BEIPA0OTAaHO EAMHOTO TIOHSATHUS TPENCIOB PACCMOTPEHUs Jefla B CyJe MPOBEPOYHOMN
uHcTaHuu. AHamu3 cr. 286 AIIK P®, mocesmeHHOW mpeaenaM paccCMOTpEHHUs Jeja B
KAaCCAIlMOHHOW WHCTAHIINH, MO3BOJISIET 3aKIIOUNTh, YTO B COJACP)KAaHWE YKA3aHHOTO TIOHSTHS
BKJIFOYAIOTCSI TIPEIMET, 00BEKT B 00beM KaccanmmoHHON MpoBepKu. OOBEKT MPOBEPKU — 3TO
00’KaJIOBaHHBIM B KacCCAallMOHHOM TMOPSJIKE CYACOHBIM aKT, BCTYNMHUBIINNA B 3aKOHHYIO CHIIY,
MPEAMET — €r0 3aKOHHOCTh, 00bEM MPOBEPKH - B MPeEeIax JOBOIOB KaCCAITMOHHOM >Kaa00bl U
BO3PKEHUSIX OTHOCUTEJILHO HEE.

Hcxons W3 3TUMOJIOTHYECKOro 3HaueHus ciioBa «mpenen» ([Ipegen — 310 TpanwmIa,
paMK{ 4ero-JIn00 TMPHUHATOTO, YCTAHOBJICHHOTO, JO3BOJICHHOIO), CHUCTEMHOIO aHajn3a
MPOIIECCYAIbHOTO 3aKOHOAATENbCTBA, K TMpeJaesiaM IPOBEPKU CJEAyeT OTHECTH U BCE
orpaHuueHUs (3ampeThl), YCTAHOBJICHHBIC B MPABOMOYHUAX CyJa KaCCAI[MOHHON WHCTAHIIWH,
BKJIIOYass npaBo KOO 3amper (OrpaHWYCHHE) HA NPHHATHE W HCCICAOBAHME HOBBIX
JI0OKa3aTeIbCTB MO JIeay. B yacTHOCTH, oJI0KeHusI, 3akperieHHbIe B 4. 2 cT. 287 AIIK PO.

Takum o00pa3oMm, B COIEpKAaHWE TIOHATHS <Pl PACCMOTPEHUS Jena B
KaCCAIlMOHHON WHCTaHIMM» BKJIFOYAIOTCSA: OOBEKT M MPEIMET KACCAIlMOHHOW IPOBEPKH, €€
00beM M OrpaHWYEHHS (3alpeThl) MO YCTAHOBJICHHUIO (PAKTUYECKHX OOCTOSATEIBCTB JCIa,
NPUHATUIO M HWCCIEAOBAHUIO HOBBIX J[OKA3aTENIbCTB, NEPEOICHKE WMEIOMINXCS B JIelie
nokazarenbeTB. [Ipennaraercs 4. 2 ct. 287 AIIK PO 3akpenuts B c1. 286 AIIK PO.

YTBepxkaaeTcs, 94TO TpPEnesbl PAaCCMOTPEHUS Jelia CYJ0M KacCallMOHHOW WHCTaHITUU
CaMbIM HEIOCPEACTBEHHBIM 00pa30M OIpEEsSIOT OCHOBAHMS pealii3allii YKa3aHHBIM CYJIOM
MOJITHOMOYHM TI0 3aKPETUICHUIO Pe3yJbTAaTOB MPOBEPKH O0XKATOBAHHBIX CYIEOHBIX aKkTOB. B
CBSI3U C OTHM TPeOyeTCs UX OJTHO3HAYHOE TIPABOBOE YPETYIUPOBAHUE.

Becbma copHbIM B Hayke W CyAcOHOW MpaKTUKE SIBISETCS BOINPOC O IpaBe cyja
KAaCCAllUOHHOW WHCTAaHIIMHM TPOBEPSATH 0OOCHOBAHHOCTH O0YKAaJOBAHHOTO CyACOHOTO aKTa.

AHanu3 BBICKa3aHHBIX HOSI/IHI/Iﬁ N KOHKPCTHBIX CYI[C6HI>IX ACJ]I INPUBOAUT K Y6C}KI[€HI/IIO B
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TOM, qTo KacCaluOHHas1 HHCTaHOUs pPCaIn3ycCT ITOJTHOMOYHCEC I1o ITPOBCPKC

000CHOBAaHHOCTHU 00’KallyeMbIX aKTOB, HO B IIpeaeiax, IpeaycMoTpeHHbIX 4. 3 cT. 286 AIIK
P®.

Jlis BHeCeHUs ONpPENEJICeHHOCTH B COJAEp)KaHUWE TPEJEIOB pPAacCMOTPEHHUS Jiela B
KaccallMoOHHOM mHCcTaHuu npemiaraercs 4. 1 u 2 ct. 286 AIIK P® uznoxuTs B cieayroliei
penakuuu: «1. ApOuUTpakHbIH Cyd KacCallMOHHOW MHCTAHIIMM TPOBEPSET 3aKOHHOCTH
pellieHui, MOCTAHOBJICHHM, NPUHATHIX apOUTPAXHBIM CYAOM IEpPBOM W aneuIAIHOHHON
UHCTAHLIMM, yCTaHaBIWBas IPaBUWIbHOCTh IPUMEHEHHS HOPM  MAaT€pUAIBbHOTO U
IPOLECCYaJbHOTO IMpaBa MpPU PACCMOTPEHUHU Jelia U MPUHATHU 00XKAJIOBAaHHOTO CyAeOHOTO
aKTa W TPOBEPSAsS COOTBETCTBHE BBHIBOJOB CyJda IMEPBOM W aneUIALMOHHOW HHCTAHLUUN O
IPUMEHEHNU HOPMBI IIpaBa yCTaHOBJIEHHBIM UMU I10 JIENly 00CTOSTENbCTBAM U UMEIOIIUMCS B
Jienie J0Ka3aTeIbCTBaM».

AHanu3 apOUTPaXHOrO IPOLECCYaTbHOIO 3aKOHOJATENbCTBA M PA3IUYHBIX TOYEK
3pEHHUs] YUEHBIX-TIPOIECCYATNCTOB MO TMpoOiieMe ompeneiaeHus o0beMa KacCalluOHHON
IPOBEPKU 00KaTOBAaHHBIX CyNEeOHBIX aKTOB MO3BOJIAET CAENATh BHIBOJ O TOM, YTO IPOBEpKa
3aKOHHOCTH CyAE€OHOro aKkTa JOJDKHA ObITh OIpaHWYEHAa TOJIBKO O0KaJIOBaHHOM YacThbIO
CyneOHOro akTa, HO HE CBsi3aHa JOBOJAMHU, COJEPKAIIMMHCS B KAacCAllMOHHOW aobe u
BO3pD@XEHUSAX Ha Hee. Takoe NpaBOBOE pPEryJIMpPOBaHHUE NPEIECIOB PACCMOTPEHUS Jella B
KaCcCallMOHHOM MHCTaHLMM, Ha Halll B3IV, B HAMOONbIIEH CTENEHU MO3BOJUT 00ECIIeunBaTh
coOirofieHne MyOMMYHBIX MHTEPECOB, YYHUTHIBATh BOJICU3BSABICHUE W HMHTEPECHl JIHUIL,
YUYacCTBYIOIIMX B JI€JI€, U TOOUTHCA ONTUMAIBHOTO COYETAHUS IPUHIIUIIOB COCTSI3aTEIbHOCTH U
JUCTIO3UTUBHOCTH C MPUHIIUIIOM 3aKOHHOCTH.

OTmeuaeTcs, 4TO 10 HACTOSIIEr0 BPEMEHU 3aKOHOAATEIbHO HE YPEryJIupoBaH BOIPOC O
npejenax pacCMOTPEHHs Jela B KAacCalMOHHOM MHCTAaHLMU B YacTH NPAaBOMOYUS CyJla
KaCcCallMOHHON MHCTAHLIMU MPHUHITH U UCCIEI0BAaTh HOBBIE JOKa3aTelbCTBA Mo neiy. B xone
UCCIIEJOBaHMsI 0OOCHOBBIBAETCSl BBIBOJ, YTO BCE JOKA3aTENbCTBA, MOATBEP)KIAIOIIME MO0
ompoBepratonife (GaxkThl, UMEIONIHE OPUINYECKOE 3HA4YeHHE s Jieda, JOJKHBI OBbITh
IpeICTaBJICHbI JINLIAMH, YIaCTBYIOIIMMU B JieJie, B Cy IEPBOil HHCTAHIUH.

Bwmecre ¢ TeM nonaraem, 4To UCKIOYMUTH B IIOJHOW MEpe BO3MOKHOCTD IIPEICTABICHHUS
B Cyl KacCallMOHHOW WHCTAHIIMM OTIOJHHUTENBHBIX JOKa3aTeNbCTB Hemb3s. I[Ipenmaraercs

3akperiuth B cT. 286 AIIK P® nyskr cnenytomero coaepxkanus: «lIpuHsTue
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JOITOJIHUTCIBbHBIX JOKa3aTCJIbCTB ap6I/ITpa)KHBIM CyaoM K&CC&HHOHHOﬁ

MHCTAHIIMM HE JOMYCKAeTCs, 3a MCKIIIOUEHHEM CllyuaeB HEOOOCHOBAHHOTO OTKa3za CyJaMu
nepBoi M (WJIM) aneBIMMOHHOW MHCTAHIMA B WX MPUHSATHU JIMILY, YYaCTBYIOIIEMY B JIeJe,
a100 ecny yKa3aHHOE JUI0 000CHOBAJI0O HEBO3MOXXHOCTh MX TNPEACTABICHUS B CyJA MEPBOU
WHCTAHLUM II0 IPUYMHAM, HE 3aBUCAIIMM OT HEro, M CyJa IPU3HAECT 3TH IPUYHUHBI
YBaXXUTEIbHBIMUY.

B I'nage émopoit «I10THOMOYMSA CyAa KACCAIIMOHHON MHCTAHUMHU U UX peajn3alnus
B COBPEMEHHOM apOUTPaKHOM IPoLecce» JACTCs MOHITUE TOJTHOMOYHN Cy/1a MPOBEPOYHOM
WHCTAHIIMM, HCCIEAYIOTCA UX KIacCU(PUKAIUU, MPEANPUHITHIE B TPAXKIAHCKOM U
apOUTPaXHOM TpolIeccax, KIACCU(PUIUPYIOTCA MOJHOMOYHUS MO 3aKPEIUICHUIO Pe3yJbTaToB
IPOBEPKU  O0KAJOBAHHBIX CYAEOHBIX AaKTOB; OTHENbHbIE maparpadbl  MOCBSLIEHbBI
PAaCCMOTPEHUIO YKAa3aHHBIX II0JHOMOYMH, OIPENEICHHUI0 HUX COJEpPXKaHWs, OCHOBAHUN U
aHaIM3y NPAKTUKU TPUMEHEHUS.

B Iapacpaghe nepeom «llonamue u xraccugpukauus noaHoMOYUl KACCAUUOHHOU
UHCMAHUUU 6 apoOumpa’*cHom npoyecce» Cpeau TaK Ha3bIBAEMbIX (YHKIMOHATBHBIX
IIOJIHOMOYMM CyJa KacCalMOHHOW WHCTAHIMH, IPENIaracTcs BBIACIATbH TPU OCHOBHBIE
TPYNIbI, MOJIOXKUB B OCHOBY KJAaCcCHU(UKALMU IOCIEJOBATEILHOCTh 3TANOB KaCcCAallMOHHOTO
IPOM3BOICTBA. &) TIOJHOMOYMS, OCYIIECTBISIEMbIC MPH NMPUHITUU KAaCCAIIMOHHOW KaJIOOBI K
NPOM3BOACTBY H JIO €€ pPacCMOTpeHHs; O) TOJIHOMOYMS, OCYIIECTBISIEMbIE B XOJE
paccMOTpeHHsI Kajio0bl U MPOBEPKU 00XKAIIOBAHHOTO CYJIEOHOTO aKTa; B) MOJHOMOYHS IO
3aKpEIJICHUIO PE3YIbTATOB IPOBEPKU 00kKAJIOBAHHOTO Cy1€0HOr0 aKTa.

B cBo10 ouepens moaHOMOUMS MOCIEAHEN TPYIIBI MPEeAaraeTcs KiacCuQHUINPOBaTh B
3aBUCUMOCTH OT IPABOBBIX MOCIEACTBUN HMX peaIu3alyy CyJOM KacCallMOHHOW WHCTAHIIUH.
[To sTomy kKnaccu(pUKalMOHHOMY NpHU3HAKy, C Halled TOYKU 3pPEHMs], IOJHOMOYUS
NOJPA3JIEIAIOTCS HAa IEpBUYHBIE W BTOpHYHbIE. K NEpBUYHBIM OTHOCATCA: OCTaBJIEHUE
cylneOHoro akra 0e3 M3MEHEHMs,, OTMEHAa M MU3MEHEHHUE CYJeOHOro akra. JTHU IMOJHOMOYUS
(GUKCHUPYIOT TJIaBHBIN pe3yibTaT MPOBEPKU 00KATOBAHHOTO CyA€OHOTO aKTa Ha MPEeIMET €ro
3aKOHHOCTH. ['pyIy BTOPUYHBIX MOJHOMOYMN COCTAaBJISIOT: MPUHSATHE HOBOTO CyAEOHOTO
aKTa, HAIpaBJIICHWE JeJa Ha HOBOE PAaCCMOTPEHHE, NMPEKpallleHHUEe IPOU3BOJACTBA IO JECIY,
OCTaBJIEHUE MCKOBOTO 3asiBICHUA 0€3 pacCCMOTPEHHUA. DTH MOJTHOMOYHS MOTYT Peaan30BaThCs

TOJIBKO TOCJIE€ OTMEHBI 00KaJ0OBaHHOI'O Cy,Z[C6HOFO akta. B cBoro oucpeab IMOJHOMOYHEC II0
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HarpaBJICHUIO JICJIa Ha HOBOC PAaCCMOTPCHHUC JACIIMTCA Ha JABC Pa3HOBHUHOCTH.

HanpaBJICHUE JieJJa Ha HOBOE pAacCCMOTPEHHE B TOT K€ CyJ U HaNpaBleHUE Jena Ha
paccMOTpEeHHE B Ipyroi apOuTpakHbIi Cy1 B npeaenax cyaeoHoro okpyra. [lpu nanpasnenuu
Jiela Ha HOBO€ PACCMOTPEHHE CYJl KACCAI[MOHHOM WHCTaHIMM 0O0JalaeT JOMOTHUTEIbHBIM
MOJIHOMOYHEM - IO JIaue HUKECTOAIIMUM Cy/1aM 00s3aTeNIbHbIX YKa3aHUH.

B Ilapacpagpe emopom <«llonnomouue no ocmaenenuio cyoeOHvIX aKmoe 0e3
usmenenusa. Ocmaenenue 6 cuie 00HO20 U3 paHee NPUHAMBIX NO 0e1y pPeuleHUull Uuau
HOCMAHOGIEHUI» BBIABISIETCS OTCYTCTBUE €IMHCTBA MHEHUW B HayKe MpPOIECCYaTbHOTO
npaBa U CyZIcOHON MPaKTHKE B BOMPOCE O TOM, KaK paCCMaTPUBATh 00KAJIOBAHHBIN CyACOHBIN
akT (M3MEHEHHBIM WJIM OCTABJIICHHBIM 0€3 W3MEHEHWsI), B MOTHBHPOBOYHYIO 4aCTh KOTOPOTO
KacCallMOHHOW MHCTAHIIMEH BHECEHBI HEKOTOPhIC U3MEHEHUS (MCKIIIOUCHBI OT/IEIbHBIC (DaKThI
¥ BBIBOJIBI, U3MEHEHBl MOTHUBBI MPHHSATOTO PEIICHUs), MPUHIMIHAIBHO HE BIUSIOIIAE Ha
CYILIECTBO MPUHSATOTO PEIICHUS.

AprymMeHTHpyeTCsT BBIBOJ, YTO OOKAJIOBaHHBIA CYIEOHBI aKT CIEAyeT CUYUTaTh
OCTaBJICHHbIM 0€3 HM3MEHEHHs TOJbKO TOTAA, KOTJAa BBIIIECTOAIIUN CyJI HE BHEC B HETO
HUKAKUX TONPAaBOK M WM3MEHEHUH, BKJIIOYas MOTHMBUPOBOYHYIO 4YacTh. B Tex ke ciyuwasx,
KOTJla CyJ KAacCall[MOHHOM HMHCTAaHIMM YTO-TO PEAAKIIMOHHO HM3MEHSET WM MCKIIOYaeT M3
MOTHBUPOBOYHOW 4YacTH perieHus: (MOCTaHOBJICHUSI) OTICIIbHBIC BBIBOJABI, CYICOHBIN aKT
HEJb34 KBATM(UIIMPOBATH KaK OCTaBJIEHHBIN 0e3 u3MeHeHus. /{1 ycTpaHeHus norpemHocTei
CyneOHOro aKTa 3aKOH NpPeIyCMAaTPUBAET CHEIHATbHOE MOJHOMOYHME — €ro H3MEHEHHE,
KOTOpOE€ TMOJICKUT pealn3aldd HE TOJbKO B OTHOIIEHUM PE3OJIOTUBHOW YacTH, HO U
MOTHBHUPOBOYHOM.

[Ipenmaraercss momomHuTh W yTOo4HUTH M. 1 4. 1 ct. 287 AIIK P® cnegyromum
MOJIO)KEHUEM: «...MIPH YCJOBHH, YTO CYyJ KAaCcCAllMOHHOW WHCTAHIIMM HE BHEC HHUKaKHX
U3MEHEHUH B 00KaTyeMblil CyJIeOHbBIN aKT».

OtMmeuaercs HeynauHas GopmynupoBka 1. S4. 1 cr. 287 AIIK P®: ero npaktuueckas
peanu3anys MOXET BBIPA3UThCS JIUIIL B OTMEHE IIOCTAHOBJICHHS CyJa aneUIIUuOHHON
MHCTAHIIMY U OCTABJICHUH B CHJIE PELIECHH Cya MEepBOil MHCTAHIIMU, HE3AKOHHO OTMEHEHHOTO
(M3MEHEHHOT0) TAaHHBIM ITOCTAHOBJICHUEM.

YTBepkaaeTcCs, UTO yKa3aHUE Ha OCTABJICHUE PELICHUS Cy/la MEPBO MHCTAHIIUU B CUJIE

HE HeceT B cebe CaMOCTOATCIBbHOT'O, OTACJIBHOI'O IIPOLCCCYAIILHOI'O I[CﬁCTBPI)I CO CTOPOHBI
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cyaa KElCCElHHOHHOﬁ HWHCTAHIOWH, a JIMIIb PACKPbIBACT IIPABOBLIC IMOCJICACTBUA OTMCHLI

MTOCTAHOBJICHHUS aNISJUISIIUOHHOTO Cyaa 0€3 MOCIeayIoIIei peain3auu OJJHOTO U3 BTOPUYHBIX
OJHOMOYMH (MPUHATHE HOBOIO CyA€OHOTO aKkTa, HallpaBJICHUE JeJIa Ha HOBOS PaCCMOTPEHHUE
B HUKECTOSIIHMH CY/), TaK KAaK OTMEHA ITOCTAHOBJICHHSI aBTOMAaTHYCCKH BO3BPAIAST PEIICHUIO
Cy/ia IEPBOM MHCTAHIIMHU 3aKOHHYIO CUJTY.

JenaeTcsa BbIBOJ O TOM, 4TO TojoxkeHue M. 5 4. 1 cr. 287 AIIK P® He comepxut
MIOJTHOMOYHSI Cy/la KAaCCAallMOHHOW WHCTAHIIMHU, MO CBOEMY COJACPIKAHUIO TPEICTABIISIONIETO
CaMOCTOATEIIbHYIO IOPUIMYECKYIO CAaHKIIUIO, a TPpeAycMaTpUBaeT HEOOXOIUMYIO B HEKOTOPBIX
Cy4asx KOMOWHAITMIO JPYTUX, 3aKpPEIUICHHBIX B YKa3aHHOM CTaThe, IOJTHOMOYHI.
[Mpennaraercs crueayromas pemakouss 1. 5 4. 1 cr. 287 AIIK P®: «5) ormeHuTh
MIOCTAHOBJICHUE CYJla amneJUISIIMOHHON WHCTaHIIMM, OCTaBUB 0€3 M3MEHEHHUS WM W3MEHUB
perIeHue cya IepBOi MHCTAHITUI.

B Ilapazpagpe mpemvem «llonnomouus no ommene u u3sMeHeHU0 CyOeOHBIX AKHL08
UCCIICMYETCS CONepKaHWE W OTIWYUE YKa3aHHBIX MPOIECCYalbHBIX JEUCTBUN Cyaa
KacCallMOHHOM MHCTaHIIUU.

[TogBepraercs KpUTHKE 3aKOHOJATENIBHOE 3aKpeIlJIeHWe MOJHOMOYHS IO U3MEHEHHIO
CyZIeOHBIX aKTOB BMECTE C TOJHOMOYHSMH IO WX OTMEHE, MPHUHSATHUIO HOBOTO DPEIICHUS U
HAIpaBJICHUIO Jieja Ha HOBoe paccMmoTpenue (ma. 2-4 4.1 cr. 287 AIIK P®). Ananus
yKa3aHHBIX MYHKTOB MPUBOAMT K BBIBOJY, YTO U3MEHEHHE pelieHus (IIOCTaHOBICHHUS) BCUET
3a cO000M TMOCHenylomee NPUHATHE HOBOTO PEIICHUS WM HAMpaBlICHWE Jela Ha HOBOE
paccMotpeHnue. PackpbiBas cojep)KaHME€ U MPOIecCyajbHbIe IOCIEACTBUS YKa3aHHBIX
ITIOJIJHOMOYMM, OOOCHOBBIBAETCSI HEBO3MOKHOCTH ITOJJOOHOTO COYETaHHS M HEOOXOINMOCTH
3aKPETUICHHs TIOTHOMOYHS 10 M3MEHEHUI0 Cy/neOHbIX akToB B cT. 287 AIIK PO oTtnensHbIM
MYHKTOM.

JlokazatenbHO 000CHOBBIBAETCS BBIBOJI O TOM, YTO HE MOTYT B TMOJHOW Mepe COBNAAATh
YCJIOBHUSl peaIM3allii TMOJTHOMOYMM IO HM3MEHEHHUIO CYyACOHOTO aKTa W TMPUHATHS HOBOTO
pelieHus, a Tak)Ke OCHOBAHUS JIJII M3MEHEHHUS O0KaTIOBAaHHBIX CYACOHBIX aKTOB WM IS HX
OTMEHBI, TTIOCKOJIKY Pa3JIMYHbI CAMH TOJTHOMOYHSI.

VYcenoBusiMu  peanu3alii  TIOJIHOMOYHS IO HW3MEHEHHMIO CyAeOHBIX aKTOB B
COBOKYITHOCTH OYIyT SIBIIATHCA: a) (paKkTHUECKHEe OOCTOSTEIIbCTBA, UMEIOIINE 3HAUCHUE IS

JieNia, YCTAHOBJICHBI apOMTPaKHBIM CYJIOM TMEpBOW W (MJIM) aneJUISIMOHHONW WHCTAHIIUN Ha
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OCHOBAaHUH IIOJIHOI'O n BCCCTOPOHHCTO HCCICAOBAHUSA HUMCIOIINXCA B ACIIC

JI0Ka3aTeNbCTB; 0) B pelieHUe U (MJIH) TOCTAHOBJICHHE HEOOX0IMMO BHECTH TaKHe N3MECHEHUH,
KOTOpbIE NPUHUMIIMAIIBHO HE BIUAKOT HAa MTOTOBBIE BBIBOJBI HIKECTOSIIETO CyAa IO
CyILECTBY CIIOpa.

[Ipensaraercsi OCHOBaHUS JJII M3MEHEHMsI CyAE€OHBIX AKTOB 3aKPEMUTh OTAEIbHO OT
OCHOBaHMM JJi1 WX OTMeHbI, aonoiaHuB cr. 288 AIIK P® mnonoxeHueMm Cleayromero
conepxanus: «OCHOBaHUSIMU JJII U3MEHEHUS PEIIECHNs, TTOCTAHOBIICHUST apOUTPAXKHOTO Cya
nepBoil W (WJIK) ane/uUIAIMOHHOW WHCTAHIMKA SIBJISIOTCS HapylleHWue JTu00 HEMpaBHIIbHOE
IIPUMEHCHUE HOPM MAaTE€PUAIBHOTO WJIM NPOLECCYAIBHOTO ITpaBa, YCTPAHEHHE KOTOPBIX
MPUHIUNHAIBHO HE BIUSET HAa UTOTOBBIE BHIBOBI HIXKECTOSIIIETO Cy/ia MO CYLIECTBY CIIOpa».

B Ilapazpaghe uemeepmom «llonnomouue no HanpaeieHuio oOeia HaA HOGoe
paccmompenue» JIeNAaeTCs BbIBOJ, YTO TaKOE OCHOBAHUWE JJIS HANPABICHUS JE€Ja HAa HOBOE
pPacCMOTpPEHHE, KaK «BBIBOJIbI, COAEPIKAIIUECS B 00XKATyEeMbIX PEIICHUH, IOCTAHOBICHUH, HE
COOTBETCTBYIOT YCTAHOBJIEHHBIM TIO [Ty (DAKTUIECKUM OOCTOATEITHLCTBAM I UMEIOIIUMCS B
Jiere ToKa3aTenbCcTBaM», 3akperieHHoe B 1. 3 4. 1 ct. 287 AIIK P®, He mpumensiercs: B
CyneOHOM MpaKkTHKEe €AMHOOOpa3HO W He o0ecrneyuMBaeT MCKIIOYEHUE  CIIydaeB
HEOOOCHOBAHHOHN peann3aliii yKa3aHHOTO MOJHOMOYHS, a TakKe 3aTPYAHSET MPUMEHEHUE
CyJIOM KacCallMOHHOM WHCTAaHIMU TOJHOMOYHS IO MPUHATUIO HOBOTO CYyAEOHOro akrTa Io
neny. Ha ocHoBe aHanm3a mpolieccyalbHOTO 3aKOHOJATENbCTBA M MaTEpHAIOB CyaeOHOM
MPAKTUKHU JOKA3bIBACTCI HEOOXOMUMOCTh €r0 M3MEHEHHUs. BMecTo yka3aHHOTO OCHOBAaHUS
npeajiaraeTcsl yCTaHOBUTH cienytoinee: «Ilo gemy TpedyeTcs TOMOJHUTEIbHOE YCTAaHOBIECHUE
(dakTHIeCKuX O0OCTOSITENHCTB U MCCIIEIOBAHNUE JOKA3aTEIhCTBY», KOTOPOE HYKHO IOMOTHUTH
OTpaHMYECHUEM: «/[eT0 Ha HOBOE pPACCMOTPEHME B CyJ MEPBOM WM aNeUISIIUOHHON
WHCTAaHIIMM HaNpaBiisieTcsl TOJBKO B TOM Clly4ae, €CIM OMIMOKM B IMPaBONPUMEHEHUH,
JOMYIIEHHBIE YKa3aHHBIMH CyJaMH, HE MOTryT OBITh UCHpPaBICHBI KaCCAI[MOHHOU
UHCTaHIIAEH.

YTBepxKIaeTCs, 4TO B MOJHOMOYHM I10 HANPABICHUIO JI€Jla HA HOBOE PACCMOTPEHUE B
JIPYrol apOUTPaKHBIM Cyl B MpeAeiax OJHOTO W TOTO XK€ CYyIAeOHOro OKpyra Imo TeM
OCHOBaHHUAM, KOTOpble ycTaHoBieHbl m. 4 4. 1 cr. 287 AIIK P® (ecnu oOkamoBaHHBIE
CyZeOHBIE aKThl TIOBTOPHO MPOBEPSIIOTCS CyJI0M KaCCAIlMOHHOW WHCTAHIIUUA U COJEPIKAITUECS

B HUX BBIBOAbI HC COOTBCTCTBYIOT YCTAHOBJIICHHBIM IIO JCITY q)aKTI/I‘{CCKI/IM 00CTOSITEIILCTBAM
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VI WMEIONIUMCSL B JIeNie JIOKa3aTelIbCTBAM) OTCYTCTBYET pealibHasi, HacyuiHas

NOTPEOHOCTh CyAeOHOM TpakTHKU. JlaHHBIA BBIBOJ AapryMEHTHPYETCS COOOpaKEHUSIMU
TEOPETUYECKOr0 U MPAKTHYECKOTO TMOPS/IKa, a TAKXKE MOATBEPKIAETCS CTATUCTHUYECKUMU
JTaHHBIMU Pa0OTHI eiepaTbHbIX apOUTPAKHBIX CY/10B OKPYTOB.

[lonHOMOYKMEe 1O HamNpaBJICHUIO Jela Ha HOBOE PACCMOTPEHUE B JPYrod cya
IpeajiaraeTcsi peaju30BbIBATh B CIIy4ae BBISIBJICHUS HapyUICHUN NpPaBUI TMOJCYTHOCTH.
OTcranBaeTcs MHEHHUE, YTO yKa3aHHOE HApyIIEHUE SIBISETCS CYLIECTBEHHBIM HapyLICHHEM
MPOLIECCYaTbHOTO 3aKOHA U TOJJICKHUT 3aKPEIJICHUIO B KauecTBe 0€3yCJIOBHOIO OCHOBAaHUS K
oTMeHe cyneOHoro akta. COOTBETCTBEHHO TpeOyeTcsi BhIpabOTKa METo/a aaeKBAaTHOTO
pearupoBaHus CyJa KAacCallMOHHOM MHCTAaHIMM Ha paccMaTpMBaeMoO€ HapylleHHUE.
[Ipennaraercs ciaenyromas pegakuus m. 4 4. 1 ct. 287 AIIK P®: «OtMeHuUTh perieHue cyaa
NEPBOM MHCTAHIIMM U MOCTAHOBJICHHE Cy/a aneUIAIMOHHON MHCTAHLIMU W TepeaaTh JIeJ0 Ha
pPaccCMOTpEHHE MO MOJCYIHOCTH B CyJ MEPBOM MHCTAHLIMU, €CIU CYJOM HAapyIICHbI MMpaBUiia
MOJICY THOCTH.

B Ilapazpaghe namom «Peanuzayus nonHomouus no NPUHAMUIO HOBO20 PEUIEHUA NO
OeJiy» TIOABEPTalOTCs KPUTHUKE apTyMEHThl CTOPOHHHUKOB MCKJIFOUEHHUsS JAaHHOTO MOJHOMOYUS
W3 YKCIIa TIOJTHOMOYHH, PEOCTABICHHBIX Cyly KaccarmonHoi uHctanimn (A.M. I'y6un, C.
3arpeones, 1.0. [ToaBanbHbIi).

OO60CHOBBIBAETCSl BBIBOJ, YTO MPUYMHON PA3IUYHOrO MOAXOAA CYJOB KaCCALMOHHOM
WHCTAHIIMM K peau3aliy TMOJTHOMOYHS 0 MPHUHSATHIO HOBOTO PEIICHHS 1O JIETy JIEKHUT B
YCTAaHOBJICHMM TAKOIO OCHOBAaHMS JUIsl HAIpaBJEHUSl JieJla Ha HOBOE PACCMOTPEHHE, Kak
«BBIBOJIbI, COJIEpIKaIMecs] B OOXKalTyeMbIX PEIICHWH, MOCTAaHOBJICHWU, HE COOTBETCTBYIOT
YCTAaHOBJICHHBIM M0 Jeiy (DAKTUYECKUM OOCTOSTENIbCTBAM WJIM HMMEIONUMCS B JIeJie
nokazatenbctBam» (. 3 4. 1 ct. 287 AIIK P®). Y1Bepxmaercs, 4To B LEIAX JTOCTHIKCHHUS
eIMHOOOPa3HON peanu3aluy MOJIHOMOYMHN 10 HANpaBJICHUIO JIela Ha HOBOE PACCMOTPEHHE U
INPUHATUIO HOBOTO Cy/eOHOTO akTa IO /ey OCHOBAHMSI MX peaiu3aluu JOJKHBI OBITh IO
OTHOIICHHUIO JIPYT IPYTy cHOpMyIHpPOBaHBI aJIbTEPHATUBHO, YTO MOXKET OBITH 00€CTIEYEeHO, 10
HaIlleMy MHEHHUIO, TAKUM OCHOBAHHEM HAIpaBJICHUs Jejila Ha HOBOE paccMoTpeHue, Kak: «llo
neny TpeOyercss JIONOJIHUTENbHOE  YCTaHOBJIEHHE (AKTHMUECKMX  OOCTOSITENIbCTB U

HCCICAOBAHUC JOKA3aTCIbCTB».
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yTBep)KI[aeTCH, qTo MOJIOJKEHUE. «...JTH0O 3aKOHHOCTB peLICHUA,

MIOCTAHOBJICHUSI apOUTPAKHOTO CyAa TEPBOM W amNeJUIAIMOHHON WHCTAHIUNA TIOBTOPHO
pOBepsIeTCsl apOUTPAKHBIM CYJAOM KacCal[AOHHOW WHCTAaHIMHU MPU OTCYTCTBUM OCHOBAHUH,
MPETYCMOTPEHHBIX TyHKTOM 3 9acTH 1 HACTOSIIIIEH CTaThU», 3aKPEIUIAIONIee OANH U3 CIIy9acB
OPUHATUS CYJOM KacCallMOHHOW MHCTAHIIMM HOBOTO CYIEOHOro akTa, JOJKHO OBbITh
uckiroueHo u3 m. 2 4. 1 ct. 287 AIIK P®, nockonbky He HeceT B cebe caMOCTOSTEIbHOMN
COZEP/KATEIBHOU HATPY3KHU.

B Ilapazpagpe wmecmom «OtrMeHa 00:KaJTOBAHHBLIX CYJAeOHBIX AKTOB M Iepenaya
Aea JAJsi PAaCCMOTPEHHs MO CYLIECTBY» BBISBISETCS U OOOCHOBBIBACTCS HEOOXOIMMOCTH
3aKPETUICHHs] TAKOTO BTOPUYHOTO TIOJTHOMOYHMSI Cy/1a KaCCAIlMOHHOW WHCTAHIIMU KaK mepeaada
Jiena i1t pacCMOTPEHHUS 10 CYyIIecTBY. Peanuzanus yka3aHHOTO MOJTHOMOYHUSI HeoOXoauma B
CIIEMYIONIUX CITyJasx:

a) Korja CyJl KacCallMOHHOW MHCTAHIIMHM B XOJIe PACCMOTPEHUS KacCAIMOHHOW YKaj00bl
1o Jie7laM, KOTOPBhIE HE PACCMOTPEHBI HIDKECTOSIIUMHU CyJIaMH IO CYIIECTBY 3asBICHHBIX
TpeOOBaHMI, CAMOCTOSTEIHLHO pa3pemaeT BOMPOC 00 OTCYTCTBUM MPOIECCyabHOTO (hakTa,
NPEMATCTBYIOIIETO PACCMOTPEHHMIO Jieiia (aneUISIMOHHON KaI00bl) 10 CYIIECTRY;

0) Korga mpH NpPOBEpKe O00KAJTOBAHHOTO CYACOHOTO aKTa KacCallMOHHAs WHCTAHIIUS
OOHApY>KUBAET, YTO HUKECTOSINUE CYAbl HEMOJHO pa3peinwim jaeiao (He pacCMOTPENH o
CYILIECTBY YacTh 3asBJICHHBIX TpeOoBaHWUU MO0, clejIaB BBIBOJ B PE30JIOTUBHOM YacTH
CyZeOHOTO aKTa MO TOMY WJIM WHOMY TPEOOBAHUIO, HE M3JIOKUIM B MOTHBHPOBOYHOW YACTH
MOTHBBI IPUHATOTO B OTHOIICHUH HETO PEIICHU);

B) KOIJa KacCalldOHHAs WHCTAHIUS YCTAHOBUT, UTO HIDKECTOSINIUE  CYIBI
HEIMPaBOMEPHO, B HapymieHne HOpMbI 4. 5 ct. 49 ATIK PO, npuHsnu npu3HaHHEe OTBETIYMKOM
UCKa, YI0BJIETBOPUB HA 3TOM OCHOBAHUU 3aSBJICHHbIEC UCTIIOM TPEOOBAHUS.

[IpakTrueckoe 3HAYCHUE YKA3aHHOTO TOJHOMOYHS OYIET MPOSIBISITHCS B TOM, YTO
nocjae Tmepenadd Jena  (AneJUISIMOHHON KayloObl) ISl PACCMOTPEHHS IO  CYIIECTBY
HUKECTOSIIIANA CYJ YK€ HE JOHKEH M HE BIPABE MOBTOPHO HCCIICIOBATH BOMPOC O HATWYUHU
TOTO K€ MPOIECCYATTbHOTO (DaKTa, MPEMATCTBYIOMIETO PA3PEIICHHUIO JIeja MO CYIIECTBY.

YTBepxkaaeTcs, YTO MOJHOMOYME MO HANPABJICHUIO JieJla HA HOBOE PacCMOTpPEHUE He
TOXKJIECTBEHHO TIepeaade Jena Il pacCMOTPEHHS MO CYIIECTBY: Y HUX pPa3HbIe OCHOBAHUS

peanuzauuu. Eciu y mepBoro — 3TO0 HaldW4Me HApyUIEHUH HOPM MPOIECCYaJbHOTO IMpaBa,
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BJIEKYIINX OE3yCIIOBHYI0O OTMEHY CYIEOHBIX aKTOB, 158105 HEO0OXOIMMOCTh B

JOTIOTHUTEIPHOM ~ YCTAHOBJICHUU  (DAKTUYECKUX  OOCTOSATEIBCTB U HMCCIEJOBAaHUU
JI0KA3aTeNIbCTB MO JeNy, TO Y BTOPOr0 — 3TO OTCYTCTBUE OOCTOSITENBCTB, MPEMATCTBYIOIINX
PACCMOTPEHHUIO JIeJIa IO CYIIECTBY, WJIM HE Pa3pelieHue HUKECTOSIIAM CYJOM 3asBIICHHBIX 110
neny TpeOoBaHMiA.

[lepenaua nena st pacCMOTPEHHUS MO CYIIECTBY HE MOTJIOIIAETCS MOJTHOMOYHUEM I1O
HAIpaBJICHUIO Jiela Ha HOBOE PACCMOTPEHUE, YTO TOJATBEPKIACTCS M CTATHCTHUYCCKUMU
JaHHBIMU O paboTe apoutpakubix cyqn0B P® B 2003-2008r., B KOTOPBIX COOTBETCTBYIOIINI
MOKAa3aTeab BBIACICH OTHCIbHOW CTPOKOM. YKAa3aHHOE€ KOJMYECTBO JE€J 3HAYUTEIBHO
MPEBBINIACT YMCIO JIeJ, IO KOTOPHIM CyAeOHbIe aKThl OTMEHEHBI C OCTaBJICHHEM HCKa 0e3
paccMmoTpenus (B cpeiHeM 3a yKa3aHHbIe rojibl - B 10 pa3) u nmpekpalieHneM mpou3BOJICTBA T10
ney (B cpenneM B 1,7 paza).

VYkaza"HHoe MmojHOMOUHME Tpeiaraem 3akpenuts B 4. 1 cr. 287 AIIK PO B crnenyroieit
penakmun: «OTMEHUTH CYINEOHBIH aKT cyna NepBod W (WIH) aneUIAIIMOHHOW WHCTaHIMNA
MOJIHOCTRIO WJIM B YacTH U TepeAarh JAelo IS pPAacCMOTPEHHUS IO CYIIEeCTBY B
COOTBETCTBYIOIIMKN apOUTpaKHBIA CYJ, Cy/leOHbII aKT KOTOPOr0 OTMEHEH, €CJIM 3asBJICHHbIE
TpeOOBaHMs HE HAIUTA CBOETO pasperieHus:, MO0 Cy/ KacCaIlMOHHOW WHCTAHIIMA YCTAaHOBUT
OTCYTCTBHE OOCTOSITEIBCTB, MPEMATCTBYIOIIMX PACCMOTPEHUIO Jella 1o CyliecTBy». B
KaueCcTBE YKa3aHHBIX 0OCTOSTEILCTB BHICTYNAIOT MpoleccyalbHble (DaKThl, yCTAHOBICHHbIE B
ATIK P® B kauecTBe OCHOBAHWIA JIJISI OCTABJICHHUS MCKOBOTO 3asBJICHHS 0e3 paccMoTpeHus (CT.
148), npekpainenus mpousBoacTBa mo Aeny (cr. 150), mpuocraHOBICHHS MPOU3BOJICTBA 10
neny (ct. ct. 143, 144).

Iapazpagp cedovmoit «IIpodiieMbl peanu3anuy CyJA0M KAaCCAIlHOHHON HWHCTAHIIUM
MOJHOMOYHI 1O MNpeKPalleHHI0 NPOU3BOACTBA MO Jedy H OCTABJIEHHI0O HMCKOBOIO
3asiBjieHHsl 0e3 PaccCMOTPEHUs1» TIOCBAIICH WCCIACAOBAHUIO peaU3aliK  yKa3aHHBIX
MOJTHOMOYUM MO TEM OCHOBAHUSIM, 3akperieHHbIM B CT. ¢T. 148 u 150 AIIK P®, kotopeie
SIBJISIFOTCS. Han0o0JIee TMCKYCCUOHHBIMU B HayKe MPOIECCYaTbHOTO MpaBa ¢ TOYKU 3PEHUS UX
NPUMEHEHUST CYJOM KAaCcCallUOHHOM WHCTAHIIMM, a TaKKe BBI3BIBAIOT OIPEICIICHHbBIE
TPYJIHOCTH B CyJ1IeOHOM MpaKTHKE.

YTBepxkmaeTcs, dYro B Cylde KAacCAllMOHHOW WHCTAHIIMA  TPOIECCyaIbHBIE

o0cTosITeNhCTBA, TepeuncieHubie B cT. c¢T. 148, 150AIIK P®, npossasior ceds B ABYX
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3HAUYCHUSX. KAaK OCHOBAaHUA K 663y0J’IOBHOﬁ OTMEHE O00’KaJOBaHHBIX CYI[C6HBIX dKTOB H

KaK OCHOBaHHUS peaju3allid IOJHOMOYUN TIO0 OCTaBJICHHMIO HMCKOBOTO 3asBICHUS 0e3
PacCMOTpEeHHsI W TPEKPALIEHUIO TPOU3BOACTBA IO JeTy. 3aKOHOAATEIbHOE 3aKpeIjICHHE
yKa3zaHHbIX ocHOBaHMi B 4. 4 cT. 288 AIIK P® no3Boaut B pamkax 4. 2 ct. 286 AIIK PO
YUYECTh TO, YTO UX HATUYHE JOJDKHO TMPOBEPATHCS KaCCAIIMOHHON WHCTAHIIMEH HE3aBUCUMO OT
JIOBOJIOB, COJIEPXKAIIUXCS B KACCAIIMOHHOM kKanooe.

AprymMeHTHpYyeTCs BBIBOJ O TOM, UTO B OTHOILIEHUU peaIn3allii OCHOBAHUS OCTaBJICHHUS
3asBJICHUsT 0e€3 paccMOTpeHus, npeaycmMorpeHHoro m. 2 ct. 148 AIIK P®, na cragum
KaCCallMOHHOTO MPOU3BOJICTBA IEIECO00Pa3HO MPEAYCMOTPETh OJHO MCKIIIOUEHHUE: KOI/la HU
OJIHOM W3 CTOPOH N0 pa3pellieHus jAeja Mo CYIIECTBY He OBbUIO 3asBICHO O HECOOJIOJIEHUU
NPETeH3MOHHOTO WM  WHOTO  JOCYyleOHOrO  TMOpsAAKa  YpPEeTryJIHpOBaHHUS  CIIOpa,
PEIyCMOTPEHHOTO TOTOBOPOM (HO HE 3aKOHOM).

AHanu3 pas3IUYHBIX TOYEK 3PEHUS YUYCHBIX-TIPOIECCYAMCTOB, a TakXke CyIAeOHOM
IPAKTUKU MO BOMPOCY MPABOMEPHOCTU OTMEHBI CYJOM MPOBEPOYHON MHCTAHIMU CYyAEOHOTO
aKTa, BBIHECEHHOTO IO CYIIECTBY CIOpa, U MPEeKpalleHus: MPOU3BOACTBA 0 eIy MO0 MOTUBY
€ro HEMOABEAOMCTBEHHOCTH apOUTPa)KHOMY CYIy, MO3BOJHI OOOCHOBAaTh BBIBOJ, YTO Y
apOUTPaKHOTO Cy/1a KACCALIMOHHOW MHCTAHIIUU TAKOE MOJTHOMOYNE UMEETCS.

YTBepKaaeTCs, 4TO €ClIM TaKoe MPOIECCyalbHOE OOCTOSTENBCTBO KaK JIMKBUIAIIHS
CTOPOHBI IO Iy BO3HHKJIO MOCJE PACCMOTPEHUs Jielia B CyJax MEpBOW M amesuIaIMOHHON
MHCTAHIIMAX, TO KAacCallMOHHAs MHCTAHLIUA HE BIpPaBe OTMEHHUTHb COCTOSBIIHECS CyIeOHbBIE
aKThl U MPEKPATUTh MPOMU3BOJCTBO IO Jedy Ha ocHoBaHuu m. S5 4. 1 cr. 150 AIIK P®. B
YKa3aHHBIX CIydasx MPEKPAIlEHUI0 TMOJIEKUT MPOU3BOJCTBO IO KACCAIIMOHHOW jkano0e.
[Mpennaraercs pomomuuth cr. 282 AIIK PO eme ogHMM OCHOBaHUEM MpEKpalEHUS
IIPOU3BOJICTBA TIO0 KaCCAIlMOHHOW JKajo0e. «OpraHu3allvs, sBIISIOIIAsCS CTOPOHOW B Jiele,
JUKBUIUPOBAHA MOCTIE PACCMOTPEHMS JIejia [0 CYIIECTBY 3asBJICHHBIX TPEOOBAHMIT».

B I'nase mpempveii «Ykazanua apoumpax)cnozo cyoa KaccauuoHHOU UHCHMAHUUU.
CYUIHOCIb U COOepIcanue» VCCIeyeTCs MOJHOMOYUE CyAa KacCallMOHHOM WHCTaHIMH 10
nade 00s3aTeNbHBIX yKa3aHWW HIDKECTOSIIUM CyAaM, CYIIHOCTh M COJEp)KaHUE YKa3aHUH,
BOTIPOCHI UX PETJIAMEHTAIINH U KJIACCU(PUKAIUH.

BoisiBnsitorcss mpuuuHbI, TOOYIMBIINE 3aKOHOAATENS HAICNIUTh CyA KacCal[MOHHOM

HHCTAHOWKW IIOJIHOMOYHMEM II0 YKa3aHHUIO Ha HCO6XOI[I/IMOCTI> pacCMOTpCHUA J€J1a B
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KoJutlernaibHoM ® (wm) B wHOM cyaeOHom coctaBe (m. 34. 1cr. 287 AIIK P®): oTkas ot

INPUHLINIIA HEJOMYCTUMOCTH MOBTOPHOTO yYacTHUSl CYAbH B PACCMOTPEHHUH TOTO K€ JeJa IO
TOM € WHCTAHLIMM; TEPEYeHb Jell, MOJUISKAIIUX KOJUIETUAIbHOMY pPAacCMOTPEHUIO, CTall
UCYEPIBIBAIOIINM.

[TockonbKy peanu3anusi yKa3aHHOTO IOJHOMOYMSI COMNPSDKEHAa C OTCTYIJIEHUEM OT
00X TpaBWI APOUTPAKHOTO CYAONPOU3BOJICTBA, JAENAETCA BBIBOJ O HEOOXOJIUMOCTH
YCTAHOBJICHHsSI OCHOBAHUM €ro NnpuMeHeHus. JUId yKa3aHMi Ha pacCMOTpPEHHE Jeja B MUHOM
COCTaBe CyJa IMpelaraercsi - IOBTOPHOE PAacCMOTPEHUE Jena CYIOM KacCallMOHHOMN
MHCTAHIIMM, a JJIS KOJUIETMaJbHOTO PAacCMOTPEHUs JeNa - CIOXKHOCTh ero paspeuieHus. O
MOCNIEAHEW MOXKET CBUJCTENILCTBOBATh, HANpUMeEp, OONBIION 00BbEM JOKa3aTEIbCTBEHHOTO
MaTepuana, HallM4yue BCTPEYHOTO MCKA, HECOBMAJAIONINE OLICHKM CYIOB TEPBOM U
aneJUISIIMOHHON MHCTAaHIIUH MPU PACCMOTPEHUH Jieia U T.I1.

ApryMeHTupyeTcsi NoTpeOHOCTh 3aKOHOJATEIBHOTO YPETYIUPOBAHUS 005S3aTEIbHOCTH
(m100 OTCyTCTBHE TaKOBOI) TOBTOPHOTO PACCMOTPEHHsSI JIela TEM JK€ COCTAaBOM Cynei
(cympeit), KOTOpBI  paspeman ero MNepBOHAYAIBHO, IS CIy4aeB  OTCYTCTBUS
COOTBETCTBYIOIIETO YKa3aHUsA KAacCAllMOHHOW WHCTAaHUMHU. [JaBHBIM JI0BOA - pelIeHue
JAHHOTO BOMPOCA HAMPSIMYIO CBSI3aHO C OMPEEICHUEM 3aKOHHOCTH COCTaBa Cy/Aa, MOBTOPHO
pPacCMOTPEBIIETO JEN0, U, KaK CJIEACTBUE, C HAJIMYUEM WM OTCYTCTBHEM O€3yCIOBHOTO
OCHOBaHHUS K OTMEHE PEeILEHUs, OCTaHOBIECHUs apouTpaxkHoro cyaa (m. 1 4. 4 ct. 288 ATIK
PD).

Bmecte ¢ Tem 000CHOBBIBaeTcs 11€1€CO00pPAa3HOCTh BO3BpAILEHUS K MPUHLHUITY
HEJIOIYCTHMOCTH ITOBTOPHOTO PACCMOTPEHHUS JIeJia TEM JKe CyAbel (COCTaBOM Cyza) MO TOU Ke
MHCTAHIINU.

ApryMeHTUpyeTcsi BBIBOJL O TOM, YTO YyKa3aHUs CyJa KAacCAllMOHHOM WHCTaHIUU
cojiepkaT 0OOCHOBAaHME HAMpaBlEHUS Jiejla Ha HOBOE PAaCCMOTPEHHE, a TaKXkKe OTPaXKaroT
KOHKPETHBIE MPUYUHBI, KOTOPbIE HE MO3BOJISIOT YKA3aHHOMY CYJly U3MEHHUTh 00>KaJIOBaHHBIN
CyneOHbI aKT WM TNPUHATH HOBOE pEIIEHHWE MO JelIy B CHIYy COOJIOACHHS TMPEAesioB
paccMOTpeHHsT Jefla B KaccallMOHHOW WHCTaHuMU. OOS3aHHOCTH CyJa KacCallMOHHOU
MHCTAaHIIMU JIaTh KOHKPETHbIE YKa3aHUs HUKECTOSIIEMY CYIy CIEIyeT paccMaTpuBaTh Kak
IIPABOBOM MEXaHH3M, 00€CIEeYMBAIOUINI HEIOMYCTUMOCTh HEOOOCHOBAHHOTO HAampaBlICHUS

AcJia Ha HOBOC paCCMOTPECHHUC.
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YT1Bepxaaercs, 4TO MEXIy 00s3aTeTbHOCThIO YKA3aHWK KacCAI[MOHHOU

WHCTAHIIMU 10 TOJIKOBAaHUIO 3aKOHA W 3allPpETOM Ha yKa3aHUE, Kakas HOpMa MaTepUaIbHOTO
npaBa JI0JbKHA OBITh MPUMEHEHA MPU HOBOM PaCcCMOTPEHHH Jiejia, OTCYTCTBYET MPOTHBOpEUHE,
KOTOpOe OTMedaeTcsi HeKoTopbiMu mporeccyanuctamu (A.K. bomsmosa, JILA. I'pock, A.A.
I'pock, D.H. Haropuast u mp.). JlaHHbIC MOJIOXKEHHUS HE SIBISIOTCS B3aMMOHMCKJIIOYAIOIINMH,
MOCKOJIbKY, Kak Obuio oTMeueHo eme B 1959 romy P.®D. KamnuctpaToBoit, Henb3s
OTOXKJIECTBJISITh yKa3aHUS O MPUMEHEHUU 3aKOHA C YKAa3aHUSIMU O TOJIKOBAaHWU IMPABOBOM
HOPMEBI.

OtmedaeTcsi, 9TO yKa3aHWsl MO TOJIKOBAHWIO 3aKOHA Oojiee TpHemyieMo 0003HadaTh
TEPMUHOM «PaA3bICHEHHS», TAK KaK 3TO cO00paszyeTcs ¢ MoHATHEM QYHKIIMH CYAeOHON BIACTH
B JIMIIE BBICIIUX CYA€OHBIX HWHCTAHIIMK IO Jlau€é WMEHHO Pa3bsICHEHUM HMKECTOSIIIUM
cyneOHbIM MHCTAaHIHSIM. K TOMy &e «pa3bsiCHEHUS» HE CTOJIb KATETOPUYHBI, KaK «yKa3aHUsS»
Y B MEHBIIIEH CTENEHHU MOCATal0T HA HE3aBUCUMOCTD CYJIeH MPU OTIPABICHUU MIPABOCYIHSI.

[IpoBoauTcs KimaccupUKalus yKa3zaHUM CyJa KacCallMOHHOW HMHCTAHIMM HA WIECTb
TPYINI, B 3aBUCUMOCTH OT COJICP)KaHHS BOIIPOCOB, IO KOTOPHIM OHH MOTYT OBITh JIaHBI. a)
yKa3aHHsS 110 HW3MEHEHHUIO TPEXHEro cocTaBa cyjaed; O) yka3aHHS [0 YCTPaHEHHUIO
NPOIECCYaIbHBIX HAPYIICHUH, B) yKa3aHUsA N0 (AKTHICCKUM OOCTOSATEIhCTBAM Jeiia; T)
yKa3aHHs 10 J0Ka3aTeJbCTBEHHOW 0a3e; 1) yKa3aHHs IO BBIMOJIHCHHIO CYJIOM M JIMIIAMH,
YYaCTBYIOIIMMH B JeJIe, APYTHX MPOLECCYaTbHBIX ICHCTBHI; €) pa3bICHEHHUS 110 TOJKOBAHHUIO
3akoHa. [Ipennaraercs ee MCMOIB30BaTh I COBEpIIEHCTBOBaHUA a03. 1 m. 154. 2 ct. 289
AIIK P®, uznoxuB ero B cieaywroue peaakiuu: «lIpu HampaBieHWM Jeina Ha HOBOE
pacCMOTpEHHE Cya KAacCAlMOHHOW WHCTAHIMU O00sS3aH KOHKPETHO yKa3aTh, KakKue
polieccyanbHbIe HAPYIIEHUS HEOOXOIUMO YCTPaHUTh, Kakue (HaKTHIECKHUE OOCTOSTEIHCTBA
JieJa BBISICHUTH, KaKW€ JOKa3aTeIbCTBAa CJEAYET OIEHUTh W HUCTPeOOBaTh, KaKue APyrue
JEUCTBUS JTOJDKHBI OBITh BBITIOJHEHBI JIMIIAMH, YYacCTBYIONIUMHU B Jelie, U apOUTPaKHBIM
Cy/JIOM TIE€pBOM WM amNeJIAIMOHHOW WHCTaHIMHA, a B HEOOXOJUMBIX Clydasx JaTh
pPa3bSICHEHUSI MO TOJKOBAHUIO 3aKOHA. YUHWTHIBAsl CJOKHOCTh pa3pelieHust JAena, Cyn
KAaCCAIlMOHHOW WHCTAHIIMA MOXKET MOTHUBHUPOBAHHO yKa3aTh Ha HEOOXOAMMOCTH €ro
PacCMOTPEHHUS KOJJIETUAIBHBIM COCTABOM CYAECH».

B 3akurouennu wu3nararoTcsi OCHOBHBIE BBIBOJBI, PEKOMEHAAIMU U MPEIJIOKEHHUS,

MIPUBOJIUTCS MOJTHASI aBTOPCKas peaakius cT. cT. 286u 287 AIIK PO,
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