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OBIIAA XAPAKTEPUCTUKA PABOTDI

AKTYaJIbHOCTh TeMbl HccjenoBanusa. B konne XX - nauvane XXI
Beka B Poccum npoM30OUIIM 3HAYUTEJIbHBIE MMEPEMEHBI, KaCaKIIHUeCs
NpexJae BCEro ColUalbHO-dIKOHOMHUYECKOW cdepnl ku3Hu. CoznanHue
HOBBIX OJKOHOMHYECKH OJarompusiTHBIX yCJIOBHUH AN  pa3BUTHUSA
npeanpuHUMaTeIbCTBA U 3aHATHA OuzHecoM B Poccuiickoit deaepanuu, a
takxxke BcrymiaeHue Poccum B CoBer EBponbl MOBIEKIO pacUIMpPEHUE
Kpyra mnpaB ¥ cB00OJA Cy0OBEKTOB HOKOHOMHYECKOW U  HUHOMU
NpeANpPUHUMATEIbCKON IE€ATEIbHOCTH.

DKOHOMHYECKA pedbopma Imokasajna HECOBEPIIEHCTBO
roCyJapCTBEHHOTO CYAONPOM3BOJACTBA B pa3pPECUIEHUHU DKOHOMHUYECKUX
CIOPOB B YCJOBHUSIX COBPEMEHHOTO pa3BUTHUI MNPEANPUHUMATEIbCKUX
OTHOIIEHUK. OTO, Kak OTMEuYaeTcss B IOPHUIUYECKON JUTEeparype,
NPOSIBJIAETCS B CICAYIOMIEM:

- BO-TIEPBBIX, OTCYTCTBYET OTPaOOTAHHBIH MEXaHHU3M JOCTHXKCHUS
COCTS3aTE€JIbHOCTH U PABEHCTBA CTOPOH B MPOIECCE;

- BO-BTOPBIX, AJUTEIbHBIE CPOKU PACCMOTPEHUSA H€J U JOCTATOYHO
CIIOKHAs mpoIeaypa cyae0Horo pa3oupaTenbCcTBa;

- B-TPEThUX, INIACHOCTh CYJAE€OHOro pa30uparesibCTBa B HEKOTOPHIX
cllydasix MPUBOJUT K pa3rjalieHuI0 KOH(PUAESHIMATbHON KOMMEpUYECKOU
uHpOpMalHH;

- B-UETBEPTHIX, HEMNPEACKA3yeMOCTh HCXOJa PAaCCMOTPEHUS WU
pa3pelieHus] PKOHOMHUYECKMX CIOPOB, a TaKXe OTCYTCTBUE Y CyJIei
crnenuaibHOMI MMOJATOTOBKH, HEeOOXOIHUMOH npu pa3peuieHuu
cnenupuUecKux aell.

[TooTomy HaubGonee ocTpo BCTal BONPOC O pehOpMHUPOBAHUHU
MPOLECCYaIbHOTO 3aKOHOJaTeJIbCTBA, PETYJIUPYIOUIETO npoiecc

pacCMOTpPEHUSI M  pa3pelieHHs CHOPOB MEXAY XO3SUCTBYIOIIUMU
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cyObexkTaMu.

Poccus patuduumpoBana menslii psg MeXIYHApOAHBIX JOTOBOPOB,
3aTparuBalIUX MUPOKUHN CIIEKTP UHTEPECOB B 00JaCTH MpaB yeJoBeKa, a
B Kouctutyuun P® Obln 3akpeniieH NOPUHLUHUI BEPXOBEHCTBA HOPM
MEXAYHApOAHOTO TipaBa mnepen 3akoHamu Poccuiickon Denepanuu.
Hexnapanusi mpaB W CBOOOJ 4elOBeKa M TpaxjaaHuHa Poccuiickoit
Genepanuu ot 22 nexkabps 1991 rona BrnepBbie 3aKkpenuiia BEpXOBEHCTBO
O0IIENPU3HAHHBIX MEXIYHApPOJAHBIX HOPM, OTHOCSUIUXCS K MpaBaM
YyeJoBeKa, HajJd BHyTpeHHUM mnpaBoM. [lpunstas 12 gexabps 1993 rona
Koncturyuus P® Takxke ycTaHOBUJIA MPUOPUTET MEXKIAYHAPOIHOTO
JOTOBOpa, OTKpbIBass  JOPOry  HEMOCPEACTBEHHOMY INPUMEHEHHUIO
OpeayCMOTPEHHOM HUM  HOPMBI TpaBa B  pa3iIuWuHBIX  o0JacTax
BHYTPUTOCYJapCTBEHHOU NEATEIbHOCTH. 2T0 NOJOKEHHE
pacnpocTpaHseTcd W Ha HOPMBI MpaBa, PErJaMEHTHUPYIOIIME IPaBOBOE
NOJIO)KEHUE YYACTHUKOB CYIONPOU3BOJACTBAa B apOUTpakHbIX cynax. Bce
3TU  HOBIIECTBA TPeOYIOT JETaJbHOTO PACCMOTPEHHUsS  BOMPOCOB,
KacaroluXcs AeSITeIbHOCTH apOUTPAXKHBIX CYyJIOB.

B neiicTByromem apOUTpakHOM MpoOLIECCYalbHOM 3aKOHOJATEIbCTBE
OTpa)k€Ha COBEPUIEHHO HOBas CHCTEMa MPUOPUTETOB, ILEHHOCTEN U
NOHATUM, HyXJaloImuxcsi B ocMmbicieHuu. K Hamboiee BaXKHBIM M3 HHX
cienyer  oTHectw  auddepennuanuioo  GopM  CyIONpPOU3BOJCTBA,
IPUHINANNAIBHO HOBOE€ BHJEHHUE pPOJH Cyaa, CTPOroe pasrpaHUYEHUE
npoieccyanbHbIX QYHKIUN.

[IpoGnema KOMILJIEKCHOTO ucciaea0BaHus npoLeccyalbHOU
NEATEeNbHOCTH apOUTPa’KHOr0 CyJAa NEepPBOW HHCTAHLMUM, €€ CYIIHOCTH,
CTPYKTYpPbI, TMPUPOABI OTHOCUTCS K YHUCIY MAaJIOUCCIEIOBAHHBIX.
VYkazanHas npob6ieMa He MoJBeprajgach CaMOCTOSITEIbHOMY aHAJM3y HU B
MOHOTpaUUYECKUX, HHU B JHUCCEPTAIMOHHBIX MCCIEIOBAHHUAX, XOTA
HEKOTOpble €€ acmeKkThl ¢(parMeHTapHO 3aTparuBajuch B HAYYHBIX

paboTax.



CreneHb Hay4YHOH pa3spa0lOTaAaHHOCTH TeMBbl HCCJIEJIOBAHMS.
3HAYUMOCTH KOMIIJIEKCHOT O HCCIEeNOBaHUSA poLecCyalbHON
NesITeIbHOCTH apOUTPaXKHOTO CyJ MEepBOM MHCTAHIUMM, ONIPEEIEHUE €TO B
CTPYKType apOUTpa)XHOro mpolecca, a TakKXe COOTHOIIEHHE ¢
paBOCyIHEM, KaK BUJIOM HOPUIUUYECKON NEATEIBHOCTU IOCYIapCTBEHHBIX
OpPraHoB, YIOJHOMOYEHHBIX paccMaTpuBaTh CIHOpPbI, OOBICHAETCA
OTCYTCTBUEM B OTE€YECTBEHHOM IIPAaBOBOW JOKTPUHE CIENUAIBHBIX
UcCleOBaHUM 1O naHHOW Teme. B ocHOBHOM, u3yueHHe Mpobiem,
CBA3AHHBIX C MPOLIECCYaJIbHOW JEATENbHOCTHIO apOUTPaXHOTO Ccyaa Ha
MOHOTpa(UYECKOM YpPOBHE CBOJIMIOCHh K HCCIEIOBAaHUAM BOIPOCOB
IpaBOBOM NpPUPOJBl apOUTPAXKHBIX CYIOB, apOUTpa)XHOTO cyJda Kak
YYaCTHUKA apOUTpakHOTO mpolecca.

Cpenu HayuHbIX paboT HEOOXOAWMO OTMETUThH AUCCEPTALHUOHHBIE
UCCIEOBAHNS HAa COUCKAHHE YYEHOM CTENEHM JIOKTOpa IOPUAUYECKHUX
Hayk — T.A. I'puropreBoil, Ha COMCKAHUE YYEHOM CTENEHU KaHAWAATA
opungnueckux Hayk — .M. Bynax, C.II. KazakoBoii. MoHorpaduueckoe
uccnenosanue Ilamanus  M.I.  «IIpoueccyanpHasgs  nesTENbHOCTH
IPOBEPOYHBIX WHCTaHLIUU apOUTpPaX]HOTO cyna. ITpoOnemsl
3G PEKTUBHOCTU».

Mounorpadudeckux W  JUCCEPTANMOHHBIX  HMCCIEJOBAHUU  TI0
npelaraeMoi  TeMe  JIMCCEPTAalMOHHOIO MCCIENOBAaHUS HET. OTO
00CTOATENHCTBO CBHUAETENBCTBYET 00 aKTyaJlbHOCTHU BBHIOpAHHOW TEMBI H
SIBJISIETCSI OCHOBOW JUisi 0003HaueHUs MpeaMmeTa, IMedaed ©u 3ajay
UCCIIEIOBAHUS.

O0bekTOM OUCCEPTALIMOHHOT O HCCIEeN0BaHUSA SABJISIFOTCS
00LIECTBEHHBIE OTHOUICHUS, YPETyJIUPOBAaHHbIE HOPMAaMHU apOUTPaXHOTO
IPOLECCYaJbHOTO IIpaBa, BO3HUKAIIIME B IPOLECCE PACCMOTPEHHUS H
pa3pelieHns N0ABEIOMCTBEHHBIX apOUTPaKHBIM CyJaM Jel.

IIpeanmMeToM wuccieqOBaHUs BBICTYNAOT HOPMBI JEHCTBYIOIIETO M

paHee JIEeMCTBYIOIIETO apOUTPaKHOTO poIecCcyaabHOTO
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3aKOHOJATENIbCTBA, PEryJUPYIOIIME MNPOLUECCYaJbHYIO JAESITEIBHOCTH
apOUTPaXHOTO CyJla MEePBOW WHCTAHIIUU.

Heabro AUCCEPTALMOHHOT O HCCJIeJ0BaHUS ABJISIETCSA
KOMIUIEKCHBIM, TEOPETUKO-METOJOJOTUUYECKUN aHAJINU3 MPOUECCYaTbHOU
NesATEeNbHOCTH apOUTPAX)KHOTO CyJa MePBOM MHCTAHIMU B COOTBETCTBUU C
peanusaMu COBPEMEHHOCTHU u pa3paboTka MeEp o ero
COBEPIICHCTBOBAHUIO [JIs TOBBIMIEHUS 3(P(PEKTUBHOCTU 3aIIUTHl MpaB
rpaxkJlaH W oOpra"Hu3anuili B cdepe MNpeANpUHUMATENbCKON U UHOU
DKOHOMHYECKOU JESITEIbHOCTH.

B pamkax sTo#i nean o603HaueHbI CleAyONIME 3aJau:

- ONpeAeNuTh COAEpkKaHHUE U OCOOEHHOCTHU HOPM apOUTPaKHOTO
NPOLECCYAIbHOTO MNPaBa, PErYJUPYIOIIUX NPOLECCYATbHYIO NEITEIbHOCTD
apOUTpPaXxHOTO Cy/a;

- UCCJIEIOBATh MPABOBOW PEXUM JIESITEIbHOCTU apOUTPAXKHOTO CcyJa
MEPBON MHCTAHIIHH,

- NPOBECTH aHaldu3 cyneOHON NeATeNbHOCTH apOUTpPaKHOTO CyAa,
BBISIBUTH €€ COCTAaBJISAIOIINUE;

- packpbIThb  COJAepXaHWe U cHeuupuKky MmpolueccyalbHOU
NesATeNbHOCTH apOUTPAXKHOTO CyJla NepPBONA MHCTAHIIUU;

- chopMyIUpOBaTh MPEATOKEHUS MO COBEPIIEHCTBOBAHUIO CUCTEMBI
NpollecCyalbHBIX TapaHTUHN C 1eJbio Oosiee d3PpPexkTuBHOrO obecrnedeHus
npaB TpaxaaH M OPUIUYECKUX JHUIl, OOpallamuuxci K TpeTercKou
dbopme 3amuUTH TPaAKTAHCKUX MPAaB.

MeTonosorus padoTHhI. MeTo10I0TUYECKY IO OCHOBY
JUCCEPTALMOHHOTO  HCCIEAOBaHHMSA  COCTAaBISIOT  KOHIENTYaJIbHbIE
MOJIOKEHUS] OOLIEHAYyYHOTO0 METOoJa MO3HAaHMS M BBITEKAIOU[ME W3 HEro
YaCTHO-HAYYHbIE METOAbl KOMIUIEKCHOTO aHaliu3a, CPaBHUTEJIBbHOTO
aHanu3a, CHHTE3a, CHUCTEMHOT0 M  (PYyHKIMOHAJIBHOTO MOJAXO0Ja,
CPaBHUTEJIBHOTO NpaBOBEICHHUA, bopMalbHO-JIOTUYECKU I METOJ

TOJIKOBAHHS MpPaBa, METOJ U3YyUYEHUsI U 00001IeHUs CyJeOHON MPaKTUKH.



TeopeTH4ecKyI0 OCHOBY HCCJIeJIOBAHUS  COCTABUJIU  TPYJHAbI
yueHbIX B obnactu ¢unocodpuu: I'erens, Kopurynosa A. M, Kanra U.

[Ipu HanmucaHuu auccepTaMy OBLIM MCIIOJIb30BaHbl PAOOTHI YUEHBIX
no oOmen TEOpUHU  TroCyJapcTBa U IpaBa: C.C. Anekceesa,
M.U. baiituna, O.B. bensuckoii, C.H. bparycs, H.B. Butrpyka, HMwmpe
Cabo, O.C. Hodbde, O.M. Kucenenoi, B.M. Kopeabckoro,
B.B. JlazapeBa, E.A. Jlykamesoii, E.I'. JIlykpsaHoBO#, A.B. Mansko,
H.1A. Mary3oBa, A.C. Mopnosua, U.C. Mopo3zoBoii, M.H. MapueHnko,
B.A. ITatronuna, B.J[. IlepeBanoBa, M./[. Canyna, B.A. Illapropoackoro,
K.B. IllymagukoBa wu apyrux. B wucciaegoBaHusaX O3TUX  YYEHBIX
NpeacTaBiICHbl O0IME KOHIENTYyaJdbHBbIE MOJIXOJbI, a TaKXe HEKOTOpHIC
OCHOBOITIOJIAT A0 e TEOpEeTHUUYECKUE aCIEeKTHI, KOTOpbIE OBLITH
HCIIOJIb30BAaHbBl B KAa4e€CTBE€ OCHOBBI IS MpeaMeTa M MeToJa JTaHHOTO
HUCCIEeI0BAHUS U MOCTPOCHUS COOCTBEHHON KOHIIEMIIUH.

PabGoTel yueHBIX B 0071aCTU TPaX)TaHCKOTO MPOIECCyaTbHOTO MpaBa
U apOUTpPaXHOTO TPOIECCyalbHOTO MMpaBa TAKUX KakK: T.A. AGoBa,
C.H. A6pamos, C.B. Anekcannposckuii, B.C. Anoxun, A.T. bounep,
B.B. byrtHes, J1.X. Banees, JI.A. BaneeBa, E.B. BacbkoBckui,
A.Il. Bepmuuun, M.A. Bukyr, HN.M. 3aiiues, A.A. Biacos,
B.M. Topmenes, M.A. I'ypsuy, T.A. TpuropreBa, A.A. J{0OpOBOJIBCKHIA,
I[1.®. Enuceiikun, H.b. 3eiinep, P.®. Kannuctparosa, A.®. Ko3nos,
H.1. Komuccapos, A.A. JlaTkuH, K.U. Maneiies, P.K. MyxamenmuH,
IO.K. Ocumnos, A.l'. IlmemanoB, H.A. Paccaxarckasa, 1.B. PenmreTnukosa,
T.B. CaxHoBa, B.M. CemenoB, M.K. TpeymuukoB, M.C. ®anbkoBuY,
H.A. Yeuwnna, M.C. Yewor, M.A. @okuna, .M. IlakapsH,
B.M. IlepcTioK, B.H. Ilernos, JI.II. Ileanpuna, W.E. DHrenasmawx,
B.B. ‘pkoB u apyrue.

N3yuensl paboThl, MOCBAIIEHHBIE TpobOiemMaM obecreueHus npas B
o0JlacTH MEXJIYHApOJAHOTO MyOJWYHOTO IpaBa, TaKUX aBTOPOB KakK

B.A. KapramkuHa, Tpa)xIaHCKOro mpasa - B.b. MHcakosa,



O.A. KpacaBuukoBa, I0.A. CyxanoBa, A.Il.Cepreena, KO.K. Toiuctoro;

yroJaoBHOTO mnpoueccyainsHoro npasa - /J[.II. Beamukoro, H.A. I'pomoBa,

H.H. [TonssHCKOTO, B.M. CaBuUIIKOTO, M.C. Crporosuua,
agiMuUHUCTpaTuBHOro mnpasa - B.J[. Appamkwuna, J[.H. baxpax,
HN.B. IIanoBoii.

HopmaTtuBHass ocHoBa wuccjeaoBaHus. VcxoaHble TOJIO0XKEHUS
nuccepTanuu cHopMyIUpPOBaHBl HA OCHOBE HOPMATHBHOM NpaBOBOM Oa3wl,
BKJIIOUatoneit nmonoxenus Koncturynuu PO, neilicTpyromiee apOuTpaxHOe
NpOLECCyalbHOE  3aKOHOJATENbCTBO B YaCTUH  perjaMeHTaluu
OTHOLIEHHWW, CBA3aHHBIX C MNPEIMETOM HACTOALIET0 MCCIEIOBAHUS,
['paxxmanckuii  mporeccyalbHbli  kojaekc Pecny6nukum  Kazaxcraw,
X034AUCTBEHHBIM TpoIleccyanbHbli  Koaekc Pecnmy6bnuku benapycs,
I'paxnanckuii konekc PP, HWHbIE HOPMATUBHBIE UCTOYHUKH POCCUUCKOTO
npaBa, CoOJEpKallue MaTephalbHble U MNPOILECCyaJbHbBIE HOPMBI,
pEeryJiMpyoIlue MOpOUecCYalbHYI A€ATEIbHOCTh apOUTpakKHOTO CYyaa,
nojoxeHus KoHBEHIIMM O 3al[UTe MpaB 4YeJIOBEKAa U OCHOBHBIX CBOOOJ U
UHBIC NEUCTBYIOIINE MEXKIYHAPOIHBIE JOTOBOPHl M COTJALIEHUSA
Poccuiickon denepanuu.

IMIHUPHUYECKY IO OCHOBY HCCJIeJ0BaHUSA COCTaBHJIH
CTaTHUCTHUYECKUE JaHHbIE [EITEIbHOCTU apOUTPa)x)HbIX CYJI0B, CYJOB
o0meit IpUCAUKIIMK, ONMYyOJMKOBAaHHBIE MaTepualbl CyJaeOHON NMpaKTUKU
Briciiero ApGutpaxnoro Cyna P®, denepanbHbiXx apOUTpaXHBIX CYJOB
Boctouno-Cubupckoro, Boaro-Bstckoro, Mockosckoro, Cesepo-
3anagnoro, CeBepo-KaBka3ckoro u YpajabCKOro OKPYroB 3a IMEPUOJI C
2005-2008rom0B.

HayuyHasi HOBH3HA JUCCEPTAMU ONPEACISIETCS TEM, UTO aBTOPOM
BIIEpBBIE Ha MOHOTpadUYECKOM YpPOBHE TMPOBEACHO KOMIIJIIEKCHOE
HCCJIEIOBAHUE MPOIECCYATbHON NESITEIBbHOCTH apOUTPAXKHOTO CyAa.

B pe3ynbTaTe mpoBEAEHHOTO0 HUCCIEAOBAHUSA HA 3aIIUTy BBIHOCHUTCS

P  AKTyaJdbHBIX MOJIO)KEHHUH, XapaKTEpU3YIOIMUXCA HOBHU3HOM H



UMEIOIIUX TEOPETUYECKOE U MPAKTUUECKOE 3HAUCHHUE!

1. ABTOp O0OOCHOBBIBAE€T, YTO MPaBOCYAWME KaK HOpHUIAYECKAS
(mpaBONMpUMEHHUTENbHAS) NEATEIBHOCTh peaanu3yeT (YHKIUIO MPaBOBOM
3aIUTHI B TPEX OCHOBHBIX opmax:

a) mpoleccyanbHas JeSATEIbHOCTh, T.€. JCHCTBUS apOHUTPaKHOTO
cyna,

0) HmeATeNbHOCTh apOUTPaKHOTO CyJa MPOIEeAYPHOTO XapakTepa,
T.€. coco0, MOpPAAOK, TMOCIEeJ0BATEIbHOCTh  COBEpIICHUS JEHCTBUH,
a Takxe GopMy 3aKpemnyieHUs Pe3yJbTaTOB dTUX IECUCTBUM;

B) JEATEIBHOCTh apOWTpPaXHOTO CyJaa, B Ipollecce IMO3HAHUS II0
KaXXJIOMy KOHKPETHOMY J€Emy.

2. JlaeTcst aBTOPCKOE ONpEeeHNe MPOINeCCyalbHOU AESITEIbHOCTHU
apOUTpPaXXHOTO CcyJa NEepBOM MHCTAHIMU, KOTOpas MpeJcTaBisieT coOou
O0OBEKTUBUPOBAHHYIO B CYJIEOHBIX aKTaxX, OINOCPEJOBAHHYIO IMpPaBOM,
WHTEJJICKTYaJIbHO-BOJIEBYIO JE€ATEIbHOCTh apOUTPaXKHBIX CYJOB, KOTOpas
OCYHIECTBIJISIETCSI B  apOUTpaxHO-MpoleccyalbHO (popMe C MOMOUIbIO
CHeINUANbHBIX  IOPUAWYECKUX  JEUCTBUM, CcmOCOOOB ®  CPEICTB,
HalpaBJIEHHbBIX Ha pelleHue 3axady u (QYHKUUHA, CTOANIUX Mepen
apOUTpaXHBIMH CyJaMH TMEpBONM MHCTAHIMU M YJIOBJIETBOPEHUE TEM
CaMbIM MYOJUYHBIX M YACTHBIX TOTPEOHOCTEH M UHTEPECOB.

3. ApryMeHTHpYyeTCsl IO3UIMs aBTOpa, YTO MpoleccyanbHas AesITeIbHOCTh
apOUTPAXKHOTO CyJa TMEPBOM HHCTAHIMU SIBIISIETCSI CAMOCTOSITEBHBIM BHUIOM
IOPUIUIECKON JESITEIbHOCTH, UMEET CBOW 1IN, 3amadu, o0BheKT, GopMy U B
3aBUCUMOCTH OT HaIlpaBJIEHUs MPABOBOI0 BO3JEHCTBUS apOUTPAKHOTO Cy/a cama
noApa3eisieTcs Ha TPU BUIA:

1) nporeccyanbHas NEATSIBHOCTh IO BO3JCHCTBHIO HA MaTepHAIbHBIC
npaBa U 00s3aHHOCTU CTOPOH;

2) mporeccyaibHas ACATEIILHOCTh MO0 BO3JCHCTBUIO Ha IMPOIECCyalIbHBIC

npaBa U 00s3aHHOCTH JIMII, Y4aCTBYIOITUX B JIEJIE,



3) mporeccyanbHast NEATSIBHOCTh MO BO3JICHCTBHIO Ha IMPOIECCyaTbHBIC
npaBa ¥ 00S3aHHOCTH WHBIX YYaCTHUKOB ITpoIlecca.
4. ABTOpOM  mpejJiaraercs K coneuudpuyecKUM  3ajadam

NpOIeCCYaJbHON AEATEIHLHOCTH apOUTPAXKHOTO CyJa MEPBOM MHCTAHIINHU

OTHOCHTb:

1) JBU)KEHUE NMPOU3BOJCTBA 110 A€y,

2) OKa3zaHUME Y4YacTBYIOUIUM B JeJe JUUaM [OMOIIH B
OCYILECTBJIEHUH CyOBEKTUBHBIX MPaB;

3) UCCIIEJOBAaHUE 3asBJIEHHOIO CIOpa O IpaBe, MNO3ULUHN
CTOPOH B MPaBOBOM KOH(PIHUKTE, BEISCHEHUE OOCTOSITEIbCTB
nena;

4) NO0OpOBOJILHOCTh yperyJiupoBaHus KOH(PIUKTa B CyJHe,
NyTEM NPUMHUPEHUS CTOPOH,

5) OBpICTpOTA u npoueccyaiabHas SKOHOMHUYHOCTD

IPOM3BOJCTBA B apOUTPaKHOM CYIE.

5. ABTOpOoM O0OOOCHOBBIBAETCS IOJOKEHUE O BHECCHUH NPHHIIUIIA
«mpoleccyaipHoit skoHomuu» B Pazmen 1. «O6mwme monoxenus» AIIK
P®, nmomomnuB rtnaBy 1. «JCHOBHBIC TIOJOXKEHHUS» cTaTbed 12 1
«IIpomneccyanpHass SKOHOMHUS.

6. ABTOp TpemiiaraeT  OTTPAaHUYMBATH  IMPOIECCYATbHYIO
NeATEeIbHOCTh apOUTPaXKHOTO CyJa OT NPOIECCyalbHOW AEATEIbHOCTH
UHBIX CYyOBEKTOB apOHUTPaXKHOTO MpoIlecca Mo CIACAYIONIUM MPU3HAKAM

1) 3aKOHHOCTH, MPABOMEPHOCTh U CIPABEJIMBOCTH MPOI[eCCyaTbHOM
NeATEeIbHOCTH apOUTPaKHOTO cyJla 00eCIIeUMBaCeTCs TOCY1apCTBOM,;

2) npoieccyaabHas NesATeIbHOCTD apOUTpaxHOTO cyna
OCYIIECTBJISACTCS B COOTBETCTBHHM C TNPUHIHMIIAMH apOUTPaKHOTO
NpOIECCYaIbHOTO MPaBa, U B COOTBETCTBUHM C HOPMaMH-aKCUOMAaMH,

3) npoIeccyalbHYIO NESATENbHOCTD apOUTpaKHBIH CynI
OCYIIECTBIISACT MOCPEACTBOM 0CO0OOro CyaeOHOTO METO1a;

4) nporneccyanbHas AEsATEIbHOCTh apOMTPAXKHOTO CyJa OrpaHUYCHA
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pacnopsaaUTENbHBIMUA IEUCTBUSIMHU YYaCTHUKOB IIpoliecca.

7. JluccepTaHT yTBepXkJaeT, UYTO OOBEKTOM MpPOLECcCyalbHON
NesATeNbHOCTH apOUTPaXHOTO CcyJaa TMepBOM HMHCTAHUMU SIBIAIOTCS
MaTepuaiabHble MpaBa, KOTOPbIE MOJJIEKAT 3alUTE B apOUTPaKHOM CyJe,
a TpeaMeTOM MpOoILeCcCCyalibHOW JEeATEIbHOCTH apOUTpakHOTO cyna
SABJISAIOTCS ~ TIpolleccyalibHble NpaBa U NPaBOMOYMS  CYOBEKTOB
apOuTpaxHOTO TmpoIecca.

8. ABTOp cuuWTaeT, UTO IMpoleccyaidbHas  JAEITEIbHOCTD
apOUTpaXHOTO CcyJa MEepBOW HMHCTAHIIUM, OOBEKTUBHUPYICh B CyIAEeOHBIX
aKTax, pealu3yeTcs B mpoleccyaiabHOi ¢popme apOUTpaXHOTO MpoIecca,
KOTOpas siBJIsieTCA HaleXXHOU U 3 (HEeKTUBHON rapaHTUeil ee 3aKOHHOCTH.

Teopernyeckass W NPAKTHYECKAs 3HAYMMOCTb MPOBEIECHHOTO
UCCIEeNOBAaHUS  NPENONpeAensaeTcs  aKTyaJbHOCTBO M HOBHU3HOU
paccMaTpUBaeMbIX BOIIPOCOB. [Tonoxenus JUCCEPTALUOHHOTO
UCCIIEOBAHUSI MOTYT OBITh HMCHOJb30BaHBl B HAaYYHO-TIEAArOTHUYECKOM
NEATEIbHOCTH U JAaJbHEUIIMX TEOPETHUYECKUX HCCIENOBAHHUAX. BBIBOIHI,
coxepxkamupecss B pabore, MOryT OBITh  HCHOJb30BAaHBI  JJIA
COBEPILICHCTBOBAHUS 3akoHoaarenbcTBa Poccuiickon Penepauuu u
NPaKTUKHA €r0 NPUMEHEHHUA.

Anpobauus pe3yJbTaToB HccJeaoBaHUsi. OCHOBHBIE MOJIOXEHUS
OUCCepTAlMU JOKJaAbIBAINCh Ha 3acefaHusiX Kadeapbsl apOUTpakHOTrO
npouecca 'OY BIIO «CapatoBckas rocyaapCcTBEHHas akKajJeMHs IpaBa».
Pe3ynpTaThl uccienoBaHUS NPUMEHSIOTCA NOpPH MNPENoJaBaHUHU Kypca
«ApOutpaxnHoe mnporneccyanbnoe mnpaBo» B ['OY BIIO «CapatoBckas
rocyJapcTBEHHas akaJeMus MpaBa».

Marepuasipl JaHHOTO MCCJIEAOBAHUS JOKJIAAbIBAJIUCh aBTOPOM Ha
Hay4HO-MpakTuueckoil koHdepenuuu B r. Kazanp B anpene 2008rona.

OCHOBHBIE TEOPETUYECKUE IMOJOXEHUSI U BBIBOJABI, pPsAJ HAYYHO-
NpaKTUUYECKUX TMPEAJOXKEHUN aBToOpa H3J0XKEHbl B ONYyOJIUKOBAHHBIX

paborax aBTOpA.
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CTpykTypa W o00beM JUCCEpTAlUHU OMNPEACICHBl €€ LEeIIMU U
3amauamMu. Pabora cocToUT U3 BBEAEHHSI, 2-X TIJaB, BKIKYAKOIMUX 6

naparpa¢oB, 3aKJIOUYEHUS U CIIUCKA UCIOJIb30BAHHON JUTEPATYPHI.

OCHOBHOE COIEP KXAHUE PABOTbBI

Bo BBemeHmm 00OCHOBBIBAE€TCS aKTyaJdbHOCTh, HAay4dHass HOBH3HA TEMBI,
ONpPEACNSIIOTCS [EeJIM M 3aJa4yd  MCCIEAOBAHHUS, YKa3bIBAETCS METOIO0JIOTHS
UCCIICOBAaHUS, €r0 TEOPETHUYECKasl, HOPMAaTUBHAs W MPAKTUYECKAas OCHOBBI,
(bOopMyIHPYIOTCS TTOJ0KEHUSI, BBIHOCUMBIC HA 3aIIHTY.

IlepBas rjiaBa «IlonsTHE npoueccyajabHoOu AeATEJIbHOCTH
apoMTPaKHOTO Cy/Aa MepBOii HHCTAHIMU» BKIIIOYAaeT B ceOst Tpu maparpada. B
nepBoM maparpade — «lenesuc npasogozo pecyiuposaHus NpoyeccyaibHoOuU
desimenbHOCmMU — apOuUmpadicHblX Cy0oe» Ha OCHOBE IIPaBOBOI0O  aHallnM3a
OTEYECTBEHHOT'0 MPOLIECCYaTbHOIO 3aKOHOJATENbCTBA BBISBISIIOTCS OCHOBHBIE
TEHJICHIIMU PAa3BUTHS MIPABOBOTO PETYJIMPOBAHUS MPOLECCYATbHON AEATEIbHOCTU
apOUTpaXHOTO CyJa TEPBOM WHCTAHIMHU, a TaKXKe€ IMPOCIEKUBACTCS Pa3BUTHE
MeXaHu3Ma apOUTPaKHO-TIPOIIECCYATHHOTO PETYIUPOBaHUs. AHAIN3 TeHe3uca
PaBOBOTO  PEryJUpPOBaHUSl  JACATENBHOCTH  apOUTPaX)HBIX CYJIOB  IOMOT
OTIPENICTIUTh TMPEEMCTBEHHOCTh CYACOHBIX W UM TMOAOOHBIX MEXaHH3MOB
AKOHOMMYECKOTO MpaBocyaus B Poccuu B pyciie HCTOpUUECKUX MpeoOpa3oBaHuM,

a TaKkKe OMpenesuTh cHelupUKy SKOHOMHYECKOro mpaBocyaus B Poccuiickoit

denepanum.
JluccepTaHTOM  OTMEYAaeTCs,  4TO MOCPEJACTBOM  apOUTPa’KHOTO
MIPOIIECCYaTHHOTO peryJIupoBaHUs OCYIIIECTRIISIETCS roCyJIapCTBEHHOE

VOPABJICHUE  JEATENBHOCTBIO  ApPOMTPAXKHBIX  CYyJOB 1O  BO30YXIECHHIO
IIPOM3BOJCTBA I10 JEIY, PAaCCMOTPEHUI0 M pPa3pCIICHUIO A€l U IPUHATHIO

3aKOHHOTO U 0OOCHOBAHHOI'O PELICHMS.

12



B xone wuccnemoBaHusi AMCCEPTAHT MpPHILENT K BBIBOAY, YTO MEXAaHHU3M
apOUTPa’KHOTO MPOLECCYAIbHOTO PEryJIUPOBAHUS NPEACTABISAET 000l cucremy,
coJepXkamuxcs B HOpMax apOUTPa)XHOTO MPOLECCYaIbHOTO TpaBa, IPaBOBBIX
CPEICTB PETyINPOBAHUS IEATEIHHOCTH, XapaKTEPU3YIOIIUXCSI CBOMMH CIIOCOOAMHU
BO3/CUCTBUS Ha JEATEIbHOCTh M OOIIECTBEHHBIE OTHOILICHHS, BO3HUKAIOIINE B
npoliecce pacCMOTPEHUS Jieia B apOUTPaxKHbIX Cyaax.

[Ipu uccnenoBaHuM AaHHOTO BOIPOCA aBTOP OOpaTU BHUMaHUE Ha TO, YTO
MEXaHU3M apOUTPaKHOTO MPOIECCYabHOTO PETYJIMPOBAHUS BKIIOYAaeT B cels
KaKk TMpaBOBbIE CpEACTBA, MCHOJb3yeMble B NyOJIMYHOM TIpaBe,
Ha3pIBa€Mble BJIACTHO-UMIIEPATUBHBIMH, TaK U TMPaBOBBIE CpEACTBa,
UCTOJb3yeMble B YaCTHOM IpaBe, Ha3blBaeMble aBTOHOMHBIMHU. BpiOop
NpPaBOBBIX CPEACTB MPUHAMIEKHUT CTOPOHAM, KOTOPbIE, pPyKOBOJCTBYSCH
OPUHIHUIOM CBOOOJBI JOrOBOpa, MOTYT HCHOJb30BaTh KaK IPaBOBBIE
CpeACTBa, NPSIMO 3aKpenjeHHble B  3aKOHOJATENbCTBE, TAaK M UHBIE
NpaBOBBIE CPEJCTBA, KOTOPbIE HE HAILIM MPSIMOTO 3aKpEIJIEHHs B HOpMax
npaBa. Ilpu BrIOOpe TakuX NMpPaBOBBIX CPEACTB IJIaBHOE, YTOOBI OHU HE
NpPOTUBOPEUYUIN JEHCTBYIONIEMY 3aKOHOIATEIbCTBY M HE Hapyllalu
OCHOBHBIE HayaJjla TpakxJaHCKOT0 3aKOHOJaTelbCTBA.

JluccepTaHT TpUAEPKUBAETCS TOYKM 3pPEHHSA, YTO B  MEXaHHU3M
apOUTPaXHOTO  MPOLIECCYaTbHOTO  PEryJIUPOBaHMUS  BXOIAT  CIEAYIOIIUE,
ompenensieMble apOMTPAXKHBIM MPOIECCYalbHBIM KOJIEKCOM TpoIiecCcyabHbIe
CpEICTBa PETYIHUPOBAHMS. 3a/addl CyIONPOU3BOACTBA B apOUTPAXKHBIX CyAaX,
npaBa ¥ 00513aHHOCTH YYaCTHUKOB Ipoliecca, Iopuandeckue (HakThl, apOuTpaxkHas
npoleccyanbHast popma, OTBETCTBEHHOCTb.

AHamm3upys u  o0oOmasi  pa3BUTHE  MeXaHM3Ma  apOUTPa)KHO-
IPOIECCYyaTbHOTO PEryIUPOBAHMS, aBTOP MPHILEI K BBIBOAY, UTO HA MPOTSKEHUN
NOCTEeTHUX JBallaTH JIeT MPOUCXOIMIIO pacHupeHue chepsl apOUTpaKHOTO
IPOLECCYaJbHOTO PEryJIMpOBaHUS B HAIPaBICHUU YCHIIEHUS SKOHOMHYECKOMH
CyneOHOM BIacTH M YBEJIMUYEHHUS COCTaBa MPOILIECCYaJbHBIX T'apaHTUH CyaeOHON

3alIUThl CYyOBEKTUBHBIX IPAB CTOPOH apOUTPaXKHOTO MPOLIecca.
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AHanu3 MpoIEeCcCyalbHOTO 3aKOHOJATEIbCTBA pA/ia CTPaH, SBISIIOIIAXCA
yuactHukamu CHI', mo3Bonuia caenaTh BBIBOA O TOM, YTO Pa3BUTHE MPABOBOIO
pEryJIMpOBAHUS MEXaHW3Ma PIKOHOMHUYECKOro npaBocynus B ctpaHax CHI' umeer
JIBa HAIpaBJICHUS. B IMEPBOM CiIy4yae MpPOILIECCYyaIbHbIE OCHOBBI MEXaHHU3Ma
SKOHOMHYECKOTO paBoOCyAus COCTaBIISIIOT CIIeLIMAIN3UPOBAHHbBIC
npolieccyaibHble 3aKOHBI; BO BTOPOM - CYILIECTBYET oOlIasi periamMeHTaIus
MPOIECCyabHON AESATEIbHOCTA BCEH CHUCTEMBI CYJ0B, KOTOPBHIE pacCMaTPUBAIOT
DKOHOMHMYECKHE CIIOPbl E€OUHBIM IPOLECCYalbHbIM 3aKOHOM, KakK IpaBuUIo,
['paxxpanckum nporeccyanbHbiM KosiekcoMm.

JluccepTaHT MpPUNIEPHKUBAETCS TOUKU 3PEHUS, COIIACHO KOTOPOM MpaBOBOE
peryaupoBaHue  NPOLECCYalbHOW  JIEATEIbHOCTH  apOUTpa)xxHOro  cyna
MPOU3BOAMTCS TyTeM nuddepeHnuanii Ha YpoBHE CTaIui, 3TAMOB Ipolecca 1
MPOLIECCYAIBHBIX JEVCTBUU.

Bropoit naparpad «CoomHowenue noHamu «npasocyoue»,
IOPUOUYECKUTI NPOYECC» U <NPOYECcCyalbHas 0esiMeNbHOCMbY»  APpOUMPANCHO20
cyoa nepeou uHCmanyuu» TOCBSIIEH HCCIEJOBAHUIO BONpPOCAa O CYIIHOCTH,
MPOIIECCYANbHON JEATEIbHOCTH apOUTPAKHOTO CyAa, IIyTEM COMOCTAaBJIEHUS C
HamOoJiee CXOXKMMHM TIPABOBBIMH KaTE€TOPUSMHM, MCIOJIb3YyEMbIMU B HayKe
MIPOIIECCYATbHOTO MIPaBa, a8 UMEHHO <«IPABOCYIUE» U HOPUIUYECKHUI ITPOIIECC.

PaccmarpuBas KaTeropuio «IpaBOCYAMS», JAUCCEPTAHT MPUJIEPHKUBACTCS
TOYKHA 3PEHUSA, COTJACHO KOTOPOU OTOKIECTBJICHUE MOHATHI «HOPUCIUKLUA» U
«IPABOCYJINE» HE BO3MOXHO. TakoW MoaxoJ MPUBEIET K TOMY, UTO IIPABOCYAUE
OyJIeT paccMaTpuBaThCs, TOJBKO KaK MPaBONPUMEHUTENIbHAS JI€SITEIbHOCTh
KOMIIETEHTHOTO OpraHa B COOTBETCTBYIOILEW IMpolleccyanbHol (opme U Tem
CaMbIM MPOU30UJIET UCKITIOUEHHE CY/IEOHOM BIIACTH, KaK OJIHOW M3 COCTABIISIIOLIUX
BETBE TrOCyIapCTBEHHOM BIACTH, 4YTO caMO MO ce0e HapylUT MPUHIUI
pa3zaeieHus BIacTeu.

[IpoBoast wuccnenoBaHWe, aBTOP KOHCTAaTUPYET, YTO JIESITEIbHOCTh
apOUTpaXHBIX CYIOB IO OCYIIECTBICHUIO TPABOCYAUS XapaKTEpHU3yeTCs

IIPpHU3HAKaMH, KOTOPLIC ITO3BOJIAIOT OTACIIMTL €C OT IOpHI[H‘-I@CKOﬁ ACATCIBbHOCTHU
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UHBIX OPraHOB, HAJENICHHBIX MPABOM pa3pEIICHUs TMPABOBBIX KOH(IMKTOB B
chepe mNpPeaNIPUHUMATEIBCKON ¥ WHOW HOKOHOMHYECKOW JeATEeIBbHOCTH, |
3aKJIFOYAIOTCA B CIEAYIOLIEM:

1) KOHCTUTYIIMOHHOE YCTaHOBJICHHWE OPTraHU3alMOHHO-TIPABOBON (HOPMBI
JESTEIIbHOCTH apOUTPaKHBIX CYJIOB.

2) OyHKIUH apOUTPAKHBIX CYJI0B TIPU OCYIIECTBICHHH TPABOCYTHSI.

[Ipu nmeranbHOM oOCMBICICHMH (PyHKIMHA apOUTpPakHOTO Cyda U
CyJIONpPOU3BOACTBA B apOUTPaKHBIX CyJaxX JHUCCEPTAHT JENaeT BBIBOJ, 4YTO
(GYHKIIUM CyTONPOU3BOACTBA U (DYHKLIMK apOUTPAKHOTO Cy/a HE COBMAAAOT, TaK
KaK JIeITeIbHOCTh Cy/la U UHBIX CyOBEKTOB apOUTPaKHOTO MpOIEcca pa3InyHa 1Mo
COJIEP’KaHUI0, U apOUTPAKHOE IMPOLIECCYAIbHOE MPABO BBIACISET 3TU PA3NUUYUA
IpU MPABOBOM PETrYJIMPOBAHUHU IMPOIECCYaTbHO-IIPABOBOTO CTaTyca CyOBEKTOB
apOUTPa)KHOTO IpoLecca.

[Ipoananu3upoBaB pa3inyHbIE MHEHHUS, JIUCCEPTAHT JEIaeT CIEAYoLue
BBIBOJIbI, UTO apOMTPaXHBIH Cyd Kak OpraH, OCYIIECTBISIOUIMI MpaBoOCyIue
HajeneH (PyHKIHUAMH, KOTOPbIE BKJIIOYAIOT B ce0s1 Kak (yHKIMH [IPABOCYAMS, TaK
U vHble (DYHKIUHU, KOTOPHIE OH BBIMOJHSIET B CUJY peaju3aluu apOUTpakKHBIMHU
cylamMu cyneOHoW BiactTd B cdepe NpEeaNpUHUMATENbCKOM M MHOM
HYKOHOMUYECKON NeATENbHOCTU. ApOUTpaXKHbIE Cy/Abl, OCYIIECTBIASA CyAEeOHYIO
BJIACTbh, IOCTHTAIOT LI€NICH MPaBOCYAMs, MYTEM BBINIOJHEHUS CBOMX (QYHKIHMH, a
TaK’Ke€ BBIMOJIHEHNU (YHKLUHI CYJONPOU3BOICTBA B apOUTPAKHBIX CyaX.

JluccepTaHT mojiaraeT, YyTo MpoleccyallbHas IESTENbHOCTh apOUTPaX)HBIX
CYIOB U TPABOCYAHE HE SIBISAIOTCS UASHTHUUHBIMH Kateropusimu. IIpaBocynue B
cepe MpearnpuHUMATEIbCKOH M MHOM SKOHOMMUYECKON NEATENbHOCTH CIEAyeT
paccMaTpuBaTh Kak MHOTOTPAHHYIO IOPUIUYECKYIO JEeATEIbHOCTh OPTraHOB
rOCy/IapCTBEHHOH BiacTh (apOUTPaKHBIX CYAOB), OCHOBHOH IIEIBIO KOTOPOMH
SBJIIETCS 3alllUTa HApPYUICHHBIX IIPaB M 3aKOHHBIX HHTEPECOB CyOBEKTOB
SKOHOMUYECKOM  JEATENBbHOCTH MO  KaXJAOMYy  KOHKPETHOMY  Jeny,
II0JIBEJOMCTBEHHOMY apOuTpakHbIM cynaMm. IlpoueccyanbHas [eATEIbHOCTh

apOUTPaXHOTO CyJa SIBISETCA OJHOM M3 COCTaBISIOIIMX MPABOCYAHSI HapaBHE C
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JESTENIbHOCTHIO apOUTPAKHOTO CyAa MPOLEAYPHOTO XapakTepa U AesTEIIbHOCTHIO
apOUTPaXHOTO Cy/1a, B IPOLECCE MO3HAHUS M0 KAKIOMY KOHKPETHOMY JEIy.

[To MHEHHIO JUCCepTaHTa KAaTErOpUHU <«IIPAaBOCYIUE» M «HOPUIAYECKHUIN
MPOLIECC» HE SBISIKOTCS TOXAECTBEHHBIMM TMOHATHSIMH, T.K. CYIIECTBYIOT
pa3nuuus Kak B CyObeKTaX, peaiu3yloluX JaHHbIE BUbI ACSITEIbHOCTH, TaK U B
CTPYKTyp€, KOTOpas pAacCKpbIBA€T BHYTPEHHEE CTPOCHHE JTUX IPABOBBIX
KATETOpUH.

PaccmoTpeB aTu oTiIMuMS, I€N1aeTCs BBIBOA, O TOM, YTO MPABOCYIUE KAaK BUJ
rOCyJJapCTBEHHOM  JEATEIIBHOCTH M  IOPUJIWYECKUMH IpOLEcC, Kak BHJ
IOPUIMYECKON JeATeIbHOCTH OOBEAMHEHBI TOJBKO HAJIWYHEM MPOIeCCyalbHOMN
dbopMbI B CBOEH CTPYKTYpE.

IlosToMy  mpencraBisgeTcs, YTO  IPOLECCyalbHAsA  JESITEIbHOCTH
apOUTPaXHOTO CyJa, SBJISIETCS OJHON M3 CUCTEMATU3UPYIOUIUX (PaKTOpOB, Kak
NEeSATEIbHOCTH MPU OCYIIECTBICHUHU MPaBOCYyAus B chepe NmpearnpuHuMaTeIbCKON
Y UHOW SKOHOMHUYECKOU AEATENBHOCTH, TaK U IOPUIUYECKOTO MPOLIECCa, OTpaxas
CBOMM COJIEpP)KaHMEM CHeuuM(uKy 3aluThl HApPYIIEHHbIX TIpaB B CHUCTEME

apOUTPAXKHBIX CYJIOB.

[Taparpad Ttperuit  «llouamue npoyeccyanvHol  0esimenbHOCmu
apoumpaxicHo2o cyoa nepeou UHCMAHYUY» TOCBSIICH U3YYSHHIO MPOIIeCCyalbHON
NEATEIIbBHOCTH KaK C TOYKHA 3PEHUS TEOPUM MO3HAHHUS, TaAK U C TOYKH 3PEHUS
IIPAaBOBOW HAYKH.

IIpoBoas wuccnenoBaHWE € TOYKM 3pEHHMS TEOPUM IIO3HAHUWSA, aBTOP
YTBEPKIAET, 4YTO, SABJISASACH PAa3HOBHUIHOCTHIO TO3HABATEIBHOM JEATEIBHOCTH,
npoueccyanbHas AESATENbHOCTh IMOJUYUHIETCS OOIIMM €€ 3aKOHOMEPHOCTSIM,
pacIpoOCTPaHAIOUIMMCS U Ha BCE APYTUE PA3HOBUIHOCTH JIEATEIIBHOCTH YEIOBEKA,
BBITIOJIHSSI B OOIIECTBE BAXHYIO COLMANIbHYIO (DYHKIIMIO, KOTOpasi 3aKIH0YaeTCs B
OpraHu3aluyd APYTUX BHUIOB JESATEIBHOCTA W YNOpPaBICHUM HUMU. [luccepraHt

paccMaTpuBacT O6HII/IC THOCCOJIOTHYCCKHUC 3aKOHOMCPHOCTH, KOTOPEIC
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HETMOCPE/ICTBEHHO BIHUAIOT Ha I[IO3HAHWE AapOUTPAKHOTO CyJa B MPOIECCe
PacCMOTPEHUSI U pa3pellieHus Jeia U, BBISBISET UX CXOJICTBO U OTJIUYHE.

CxoAcTBO 3aKiro4aercss B TOM, YTO IO3HAHUWE apOUTPaXHOro Cyaa B
MpoIIecCce pasperieHus jejla UMEeT MHOTO OOIIEro C HayYHBIM, TEOPETHUYECKUM
no3HanueMm. ®dunocopckoe 000CHOBaAHME MPOLECCYATbHOM  IE€ATEIbHOCTH
SBJIIETCSI HEOOXOJMMBIM YCIOBHEM TOCTPOCHHS TEOpUU MPOILIECCYaTbHOTO
MO3HAHUS, T.K. OHO HEOOXOAMMO JJII MCTOJIKOBAHUS HOPMATHUBHBIX TOJIOKEHUH,
pEerIaMeHTUPYIOLINUX MPOLECC MO3HAHUS, YACHEHUS TEX €r0 CTOPOH, KOTOPBIE HE
MOJIYYHJIH TPSIMOTO MPABOBOTO PETYIUPOBAHMS, a TAKKE MPUOOPETEHUS 1[ETHHOTO
U Pa3BEpHYTOr0 MPEACTABICHUS O CUCTEME IO3HABATEIbHOM JESTEILHOCTU B
apOUTPaXKHOM IPOIIECCE B IIEJIOM.

B mporecce ocymiecTBiIeHUsT MPOU3BOACTBA MO JIey apOUTPaKHBIN CyI
UCIIOJB3YeT KaK TyMaHUTApHbIE, TAK M €CTECTBEHHO - HAYYHbIE METOJIbI
UCCIIEIOBAHMUS.

OO0mme 3aKOHOMEPHOCTH  TO3HAaHWS B apOUTpPaXHOM  TIpolecce
NPUMEHSIOTCS  CleayronmM  oOpa3oM. Bo-mepBbix, eciid MO3HaBaTelIbHOE
JEeHCTBUE CyOBEKTa PEeTrJIaMEHTUPOBAHO HOPMAaMH TIPaBa, TO 3TH 3aKOHOMEPHOCTH
HAIOJIHSIOTCS KOHKPETHBIM COJAEpKaHUEM U O0JIEKAlOTCST B OMNPENEICHHYIO
npoleccyanbHyro  ¢GopMy, M, BO-BTOpbIX, TaM, TJle IpoleccyaibHas
periaMeHTanuss OTCYTCTBYET, OOIre 3aKOHOMEPHOCTH NEUCTBYIOT HAIPsIMYIO,
HEMOCPEACTBEHHO PACKpPbIBask TOT WJIM MHOM aCIEKT MO3HAHUS MO JETy.

JIns mpolieccyalibHOM AESITEIbHOCTH apOUTPaXKHOTO Cy/a XapaKTEPHO TO,
YTO 3TO HE TOJBKO II€JIeBasi U CO3HATENbHAsL JIEATEIbHOCTh, KOTOpasl HaIpaBJieHa
Ha JOCTHXEHHE OIPEACIECHHBIX IPABOBBIX pE3YyJbTATOB IYTEM IIPUMEHEHUS
MPOLECCYATBHOTO TO3HAHUS. A TO, YTO JAHHBIA BUJI IOPUIUYECKON AEATEIBHOCTH
UMEET TMOJHYI perIaMeHTallMl0 HOpMaMu apOUTPaXHOro MPOLEeCCyalbHOro
npaBa, JOCTUTHYThIE PE3YJIbTAaThl OPOPMIISIOTCS OPUIIUATBHBIMA JOKYMEHTaMU —
CyIeOHBIMM aKTaMU, U WMEHHO IOCPEJACTBOM IPOIECCYaTbHON IeATeTbHOCTH
peanu3yroTCs BIIACTHBIE MIOJHOMOYMS OpraHa rocy1apCTBEHHOM BIIACTH.

[IpoueccyanpHasi ~ AEATEIBHOCTh  apOUTPaXHOTO  CyjAa,  SBJSSCH
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NIO3HABATEIBHON NIEATEIILHOCTHIO0, 00JalaeT BCEMH IpHU3HAKAMH FOPUAHYECKON
JeSITeTTLHOCTH.

JluccepTaHT C yd4eToM ACHCTBYIOLIETO apOMTPaXKHOTO MPOIECCYATbHOTO
3aKOHOJATEeNbCTBA  BBIACIWI ~ TPU3HAKA  TMPOLECCYAITbHON  JEATEIbHOCTU
apOUTpaXHOTO Cy/a:

BO-TIEPBBIX, JTOH JEATEIHHOCTH CBOWCTBEHEH BJIACTHBIN XapakTep, T.K.
TIOCPEJICTBOM OCYIICCTBJICHUSI JTaHHOW NESATEIIbHOCTU PEaTn3yIOTCSl BIACTHBIC
MIOJTHOMOYHSI OpTaHa TOCYAapCTBEHHOW BIIACTH, HAJEICHHOTO TOJTHOMOYHSIMH 10
OCYIIIECTBIICHUIO TIPABOCYAHS, T.€. ApOUTPAKHOTO CY/Ia;

BO-BTOPBIX, YKa3aHHOW JESATEILHOCTH CBOWCTBEHHA JOCTATOYHO MOJHAS
pernamMeHTanuss HOpMaMH apOUTPaKHOTO TPOIECCYaNTbHOTO MpaBa, B KOTOPBIX
coziepkarcs TpeboBaHMs apOUTPAKHOM MpoIlecCyanbHON (HOPMBI;

B-TPEThUX, JIaHHAs JEATEIbHOCTh  HANpaBlieHa Ha  JOCTIIKEHHE
IOPDUIMYECKUX  pEe3ylbTaTOB, KOTOpPhIE B  MOCHEAYIOIMEM  O(OPMIISIOTCS
ouIMaTBHBIMH JOKYMEHTaMH, 3 UMEHHO CYIeOHBIMU aKTaMH.

[IpencraBnsst co0oii IeleHANPABICHHYIO ACSATEIBHOCTh, MPOIEeCCyanbHas
NESITETIBHOCTh apOUTPaXHOTO CyAa UMEET CBOM IeNW, 3alaud, (QYHKIUU W
npoleccyanbHyo Gopmy.

ABTOp J1enaeT BBIBOJA, O TOM, YTO €CJH MpOIecCyalbHas NeATEIbHOCTh
apOUTPaXHOTO CyJa TMPOTEKAET TOJBKO B COOTBETCTBHU C TPEeOOBaHUSIMHU
IpOIECCyaabHBIX HOPM, TO OHA SBISETCS OTIWYHOW OT JEATeIbHOCTH
apOWTPAXXHOTO Cy/Aa KaK JIOTUKO-MBICIUTEIILHOW JEeATeNFHOCTH B TpoIecce
Cy1eOHOTO TTO3HAHUHI.

ABTOp, pazmensisi  TOYKY  3pEHHS  HEKOTOPBIX  MpeJCTaBUTENeH
NpoIecCyallbHOW HAayKH,  YTBEPXKJaeT, YTO MpOlECCyalbHas esATeIIbHOCTh
SIBIISIETCSL COJIEpP’)KaHMEM TMPOIECCyalbHBIX OTHOIICHWHA. B TO Bpems Kak
MBICITUTENIBHBIN TpoIecC, MPOUCXOASIINNA B CO3HAHWHM CyAed TpH OIICHKE
JI0Ka3aTeIbCTB M MPABOBOM OIICHKE YCTAHOBJICHHBIX (DAaKTOB, K MPOIECCYATBHOM
JESITEIIbHOCTH HE OTHOCHTCS, TaK Kak HE HMEeT 3HAUCHHUs MPOIECCYaIbHOTO

opuaudeckoro ¢akra. K mporeccyalbHONW AESITENBHOCTH OyAET OTHOCHTHCS
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TOJIBKO PE3YJIbTAT MBICIUTEIBHON NEATEIBHOCTH.

B mporeccyanbHON IeATENbHOCTH apOUTPAKHOTO CyJa CIEAYET BBIACTSATH
JIBa BHJIa TIpolleCCyalibHBIX naecTBuid. IlepBbiii OyneT BKIOYaTh B cels
poIecCyanbHbIC ACHCTBUS, SBISIIONTUECS OPUINYECKUMH (DakTaMu, a BTOpOH —
MPOIIECCYyaANIbHBIE JIEWCTBUS IO OCYIIECTBICHUIO MPOLECCYANbHBIX IMIpaB U
00s13aHHOCTEH, KOTOphIe IOpUAMYECKUMHU (akTamMu He sABiAOTCA. JlaHHas
KIaccu(uKaIuys TpolecCyalbHbIX JACUCTBUHN SIBISETCS HamOoJee MprueMIIeMOoi
JUIS aHAJIM3a UCCIEAYEMOW TE€Mbl NMCCEPTAMOHHOTO MCCIEAOBAHUSA U OTPAXKaAET
KJIACCU(PUKALMIO MPOLECCyadbHBIX JCUCTBUA B  MPOLECCYyaJbHOM  HayKe
(.M. Yeyor, I.P. Txanuios).

SBasisick  cocTaBIAOIIEH CyneOHOM  JesTeNbHOCTH, MPOIECCyalibHAs
JESTENIbHOCTh apOUTPAXHOTO CyJa, Kak OJHOTO M3 YYaCTHHKOB CyIeOHOTO
mpoliecca pelaeT He TOJIbKO 3a/aud, CTOSIIIUE TMepea apOUTpakKHbIMU CyJaMU B
1[EJIOM, HO M CBOM clielM(PUUECKUE 3a]jauH, MOCPEACTBOM pPEUICHUSI KOTOPhIX OHA
JOCTUTAET €AUHYK 1ellb CyACOHON NesITeIbHOCTH, a MMEHHO 3allUTy
HapyIIEHHBIX U OCIIAPUBAEMBIX IPAB U OXPAHSAEMbIX 3aKOHOM MHTEPECOB.

ITo uToram uccneaoBaHus aBTOP AENAET BBIBOJ O TOM, UTO MPOLIECCyaTbHAs
NEeATEIbHOCTh apOUTPAXKHOTO CyJa, SBISAACH  CaMOCTOSATEIBHOM CHCTEMOM,
MPEACTABIIAECT coOoit L[EJICHAIIPABICHHYO NEATEIbHOCTb, HOCSILILYO
MMO3HABATEIbHBIA XapakKTep, KOTOpash CaMOCTOSITEIbHO BXOJIUT B CTPYKTYpPY
Cyl1eOHOM eI TeIbHOCTH.

Btopas  rnmaBa  «CTpyKTypa  mnpoueccyajdbHOil  J1eATeJbHOCTH
apoOMTPAKHOTO CY/1a MEePBOii HHCTAHIMU» COCTOUT U3 TpeX maparpados.

B mnepBom maparpabe «Apbumpadicuviii cy0 nepeol UHCMAHYUU KAK
CYOvbeKm  npoyeccyanbHou — OesmenbHOCmu»  ONPEAeNseTcss  O0COOCHHOCTh
IPaBOBOTrO CTaTyca apOUTPAXKHOTO CyJia Kak CyObeKTa apOUTpaKHOTO Ipolecca.

JuccepTanT moJsiara€T, 4YTO OCOOEHHOCTH TIPABOBOTO  IMOJIOKEHUS
apOUTpaXHOTO Ccyna OOyCJIOBIIEHBI TEM, 4YTO OH SBISETCS  OPTaHOM
rOCyJapCTBEHHOM  BJIACTH, HAa KOTOpPBIA BO3JIOXKEHA OOSI3aHHOCTH IO

OCYIIECTBJICHUIO MPABOCYIUs, a MpOIECCyalbHas OEATEIbHOCTh apOUTPaKHOTO
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Cyla SBIIETCS pelaromed Uil BO3HUKHOBEHHUS, pAa3BUTHA W OKOHYAHMS
porecca.

ABTOp npuUAEpKUBACTCA TPAJULUUMOHHOIO MOAXOJAa K OIPEACIICHHUIO
apOUTpaXHOTO Cy/la Kak CcyObekTa apOWTpaXHOTO Tporecca, OT JEUCTBHUI
KOTOPOT'O 3aBUCUT JBUKEHHUE IIPOLIECCa, B OTINYHUE OT JIML, yYaCTBYIOIIUX B JIETIE,
OH JOJDKEH COOTBETCTBOBATH TpeOOBaHUSIM HE3aBUCUMOCTH "
OecripucTpacTHOCTU. Tak Kak 3TO SBISETCS OJHOW M3 COCTaBJSIONIMX MpaBa Ha
CIPaBeJIMBOE Cy1e0HOE pa30dUpaTENbCTBO.

EBporneiickas KOHBEHIMsI O 3alIUTE MpaB YEJIOBEKa U OCHOBHBIX CBOOOJ
cTaThel 6 3akperisieT MpaBO Ha CHpaBeIJIMBOE CcyAeOHOe pa30oHpaTenbCTBO
HE3aBUCUMbIM M  OECHpPHUCTPACTHBIM CYyJIOM 3a KaXIbIM YEJIOBEKOM U
IPaKJIAHUHOM.

AHanmu3upysi JIEHCTBYIOIIEE POCCHMCKOE 3aKOHOMATEIBCTBO, KOTOPOE
yCTaHaBIMBAeT TpeOOBaHMsI K CTATyCy apOUTpaKHbIX CyJAed, aBTOp oOpaluaer
BHHMAaHHE Ha TO, YTO apOUTPaAX]HOE MPOLECCYATLHOE 3aKOHOATENBCTBO B MOJIHOMN
Mepe BoclpuHUMaeT mnonoxeHuss crtatb 21 KonBeHunuu «O 3ammure mnpas
YeJIoBEKa U OCHOBHBIX CBOOOI». B CBSI3M ¢ 3THM LIebIO cTaTyca CyAbH ABISETCS
oOecrieueHne KOMIIETEHTHOCTH, HE3aBUCUMOCTH M OECIPUCTPACTHOCTH, KOTOPBIX
KKABIA IpaKIaHUH BIPAaBE OXKUAATh OT CyAE€OHBIX MHCTAHIMM M OT Ka)I0ro
CyZbH, KOTOPOMY JOBEPEHA 3aIIUTa €r0 MPas.

JucceptanT paccMaTpuBaeT KaTETOpPUIO «OecTpuCTPacCTHOCTH»
apOUTpaXHOrO0 CcyAa Kak OJHY M3 COCTaBJISIOIIMX €ro IMpaBOBOrO CTaTyca B
KOHTeKcTe pemeHuil EBponelickoro Cyaa mo mpaBaMm 4YeloOBeKa, T.€. KOTOpas
COJICP’KUT JIBa aCIEKTa: BO-TIEPBBIX, CYAbs JOJKEH ObITh CyOBEKTHBHO CBOOOJIEH
OT JUYHBIX MNpPenyOeKIEeHUN WM MpUCTpacTHil. Bo-BTOpBIX, OH AOJKEH OBITh
OOBEKTUBHO OECHpUCTPacTeH, T.€. TapaHTHMPOBAHHO MCKJIKOYATh KaKUe-Tu00
000CHOBAaHHBIE COMHEHUS B 3TOM OTHOILIEHUHU.

ABTOp 1OJIara€T, 4YTO B JAUHAMUKE apOMTPaKHBIX MPOLECCYaJbHbIX

OTHOIIICHUM YKa3aHHBIC aCIICKTbI HEPA3ACIMMbI 1 PABHOIICHHBI, KaAK PaBHO3HAYHbI
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U OOBEKTHI, OOECreYrBaeMble KaXKJAOW W3 HUX, - HHTEPECHl MPABOCYIAUS U
3aKOHHBIC MHTEPECHI XO3SHUCTBYIONMNX CYOBEKTOB.

[Ipoananu3upoBaB MHOTOYUCIECHHBIE MCTOYHUKHU, aBTOP MPUXOJIUT K
BBIBO/IY, YTO BaXHBIMU KOMITOHCHTAMH, OTNPEACIISIONIMMHI TMPABWIO MOBEIACHUS,
npaBa U 00sI3aHHOCTH, SIBJISIFOTCS TMPUHIUIIBI JEATEIbHOCTH apOUTPaXKHOTO Cy/a,
KOTOpbIE TOJKHBI UMETh SICHOE HAa3BaHUE U YETKYIO (POPMYITHPOBKY.

IIpomomxkasg wucciaenoBaTh JaHHBIM  BOIPOC, aBTOP YKAas3bIBaeT, 4YTO
JeHCTBYIOlIEe apOUTPaKHOE MPOIIECCYaTbHOE 3aKOHOAATENIbCTBO COMECPKUT PSiJl
HOPM, CIICNMAILHO WJIM 1O TMPEUMYIINECTBY HAMpaBIEHHBIX Ha YCKOpPEHHUE
IPOM3BOJACTBA M TEM CaMbIM HEMOCPEACTBEHHO BBIPAXKAIOIMIUX TpeOOBaHUE
npolieccyanbHON 3KOHOMUMU.

[ToaTomy, moHMMast cofepKaHue YKa3aHHBIX HOPM, Kak TpeOOBaHUE, B CHITY
KOTOpPOrO B TMpoIecce JAOKHBI OBbITh Haubosiee MOJHO U Iesiecoo0pa3Ho
UCII0JIb30BaHbI BCE HEOOXOIMMBIE TMpollecCyalbHble CPEeACTBA AJIsl TPABUIBLHOTO U
OBICTPOrO pa3pelieHus Jena, aBTop MpeyiaraeT AoNoaHuTh aercTByromuii AITK
P® 2002 roga cratbeil, KoTOopas OBl 3aKperuisuia MPUHIUIT <«IIpOoIecCyanbHOMN
YKOHOMUU.

JluccepTanT mpenjaraer paccMaTpuBaTh MPOLECCYAbHYIO JESITEIbHOCTD
apOUTpaXHOTO Cy/a KaK CIUJIaB MPABOBBIX TPEeOOBaHUM 3aKOHA M HPABCTBEHHBIX
TpeOOBaHMI, TOJHLKO B ATOM CIIy4ae BO3MOXXHO TOJYYHUTh PE3YyJbTaT, KOTOPHIN
Oyner o6irueH B hopMy 3aKOHHOTO U CIIPaBEIJIMBOTO CY/IEOHOTO PEIICHHUS.

ABTOp moJiaraer, 4yTo apOUTPaKHBIM Cyd KaK CyOBEKT MNpOlEeCCyalbHOU
NEATETLHOCTH ~ XapaKTEPU3YeTCs PSIOM TPHU3HAKOB, KOTOPHIE TIO3BOJISIIOT
OTTPaHUYUTD MPOLIECCYANbHYIO  JICSITENIBHOCTh  apOUTPaXHOTO Cyna OT
IPOLECCYaTbHOU AESTENIbHOCTH UHBIX CyOBEKTOB apOUTPaXKHOTO MpoLiecca.

Bo  emopom  napacpagpe  packpbiBaeTCi ~ COJEp)KaHHE  OOBEKTa
npoliecCyanbHOM EeATeTbHOCTH apOUTPAKHOIO Cy/ia MEPBOM MHCTAHIIUU.

N3y4nB MHOTOYHCIIEHHBIE HCTOYHHKHU, TOCBSIIEHHBIE KaTETOPUU
00bEeKTa B IOPUIUYECKON Hayke, aBTOp pabOTHl mojlaraet, 4To yKa3zaHHas

KaTcropusa CBsA3bIBACTCA HEC HCIMOCPCACTBCHHO C CY6T>CKTOM, a
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MMOHUMAETCSA B UHOM, CHELUAJBHOM IJIaHE, T.€. JOJKHA PACCMATPHUBATHCS
MNPUMEHUTENBHO K NIPABOOTHOLICHUIO.

ITo pe3ynpTratam ucciaeqoOBaHUS JUCCEPTAHT NPUXOAHUT K BBIBONY, O
TOM, YTO B KOPUAUYECKOHN JIMTEPAType CYUECTBYIOT PA3JIMYHBIE TOYKH
3pEHUS HA JAHHYIO KAaTErOPHUI0 U MPUCOEAUHSIETCA K aBTOpaM, KOTOPHIE
YTBEPXKIAIOT, YTO 00BEKT. «TO, HAa YTO HANpaBJIEHbl CyObEKTHUBHBIC TIpaBa
U IOpUINYECKHE O0S3aHHOCTU», U MPUBOJUT MHEHHE JPYTHUX.: OOBEKT —
«TO, MO MOBOAY 4Yero ckiaasiBaroTcs mnpaBooTHomneHus» (O.C. Hodde,
K.C. FOnenscon, JI.M. UeuoT u np.).

ABTOp, moyarasi, 4To mpoleccyanbHas AESTEIbHOCTh apOUTPAKHOTO
cyla TOpeiCcTaBiseT CcoJAepXaHHe apOUTpPaXHBIX MPOIECCyalbHbIX
NPaBOOTHOIICHUH, MPUXOIUT K BBIBOAY, O TOM, YTO 00BEKTOM, T.€. TEM Ha
YTO HalpaBJieHbl NpaBa U O005A3aHHOCTU apOUTPAXKHOTO CyAa NEepBOU
WHCTAHLUH, SBISIOTCA HApYUIEHHbIE MATEpHUAJTbHBIC NIpaBa U OXPaHsIEMbIEC
3aKOHOM MHTEPECHI, KOTOPbhIE MOJIJIEKAT 3aIIUTE B CYyJeOHOM MOPSIKE.

Hanee, paccmaTtpuBas KaTETOpHUI0 npeaMera cyneOHoi
NEeATEIbHOCTH, JUCCEPTAHT OTMEYaeT, YTO MOpeaAMEeTOM CcyaeO0Hoil
NesATeNbHOCTH, CBA3AHHBIM C 3aJlau€il CyJIONpPOU3BOJACTBA B apOUTPaKHBIX
cyJax, a UMEHHO — 3allUTOW HApYUIEHHBIX HWJIM OCHapUBAEMbIX MHpaB U
3aKOHHBIX MHTEPECOB JIUI, OCYHWECTBISIOMNUX MPEANPUHUMATENbCKYIO U
MHYI0 3KOHOMHUYECKYI JAEATEIbHOCTH, SBISIOTCS KOHKPETHBIE CIIOPHBIEC
MPaBOOTHOUIECHUS, HYXJAMIUECH B ypEeTYJIUPOBAHUU CyaoM
MMOCPEACTBOM NMPUMEHEHHS NPaBa.

Kak ormeuaer aBTOp, mpeameT cyAeOHOW NESITeNIbHOCTH apOUTPaKHOTO
CyJa MEpBOM HHCTAaHLMHU OCTAa€TCS HEU3MEHHBIM B KaXJOW CTaAUU JaHHOTO
mpoliecca pa3BUTHsI, T.K. OOYCIIOBJIEH OOIIMMU 3ajauaMH CyJONpPOU3BOJACTBA B
apOUTpaXKHBIX CyJax.

JluccepTaHT cUMTAET, YTO MPOIECCyabHAS NEATEILHOCTh apOUTPAKHOTO
cyla HMMEET CBOM LENM, 3aJayd, a TaKXke M MPEIMET, KOTOPBIM CleayeT

paccMaTpHuBaTh KaK TO, HA YTO BO3JAEHCTBYET apOUTPaXKHBIA CyA W, IO MHEHHIO
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aBTOpa, TMPEIMET TPOIECCYATbHOW JACSITEIBPHOCTH MOXKET M3MEHSThCS B
COOTBETCTBUM C IEISIMHU CTaJUi apOUTPaKHOTO Tporecca. JluccepTanT ucxoauT
U3 TOTO, YTO MPOLECCYalIbHbIE NEUCTBUS Cyna, SIBISIOLIMECS BBIPAKEHUEM €ro
nmpaB W OOS3aHHOCTEW, TMOJYMHEHBI OOIMMM 3aKOHOMEPHOCTSM Pa3BUTHS
mpoliiecca, MO3TOMY M LieNb CTauu mpolecca OyAeT ONpeneNsTh HarpaBleHUE
JEeUCTBUN apOUTPaKHOTO Cy/ia.

[Ipu »TOM nAHMCCEpTAaHT MOAYEPKUBAET, UYTO HCXOMS W3 TPABOMOUYUN
apOUTpaXHOTO  Cy/Aa TMEpBOM  HMHCTAHIMHM, MPEAMETOM  IPOleCCyaIbHOM
NESATETLHOCTH SIBIISIIOTCSI  TIPOIIeCCyalbHBIE TpaBa W OOS3aHHOCTH KakK JIWII,
Y4acTBYIOIIMX B Jelie, TaAK W WHBIX YYaCTHUKOB TIporiecca. Tak Kak WMEHHO
yKa3aHHbIE MpaBa MOJIBEPraloTcs BO3JCUCTBUIO CO CTOPOHBI apOUTPAKHOTO CY/Ia,
U WMEHHO Ha HUX BIHSET MpoleccyalabHas NEATebHOCTh apOUTPaKHOTO Cyaa
NyTeM BBIHECEHUS CYJIEOHBIX AaKTOB, KOTOpPbIE SIBISIIOTCA HOPUAMYECKUMU
dhaxTamu.

ABTOp cuWTaer, 9YTO B 3aBUCHUMOCTH OT HalpaBJCHUS IMPABOBOTO
BO3JIEUCTBHS TMPOIECCYATbHYIO  JIEATEIbHOCTh ApOUTPAKHOTO Cylla MOXKHO
MO/Ipa3IeTuTh Ha TPU BHUJIA:

1) mporueccyanbHas NEATSIBHOCTh IO BO3JCHCTBHIO HA MaTepHAIbHBIC
npaBa U 00s3aHHOCTU CTOPOH;

2) mporieccyaibHas JCATEIILHOCTh MO BO3JECHCTBUIO Ha IMPOIECCyalIbHBIC
npaB ¥ 00A3aHHOCTH JIUII, YYACTBYIOLIUX B JIEJIE;

3) mporeccyanbHas IEATENBHOCTh 10 BO3JEHCTBHIO Ha IMPOIECCYabHBIC
npaBa ¥ 00S3aHHOCTH WHBIX YYACTHUKOB IIpOIIecca.

[Io MHEHMIO AMCCepTaHTa MOKHO BBIIECTUTH OOBEKTHI MPOLECCyaTbHOU
NEATETLHOCTH apOUTPaKHOTO Cy/la B 3aBUCUMOCTH OT BHJA MPOIECCYaTbHOTO
MPOU3BOJICTBA!

a) MCKOBOE IMPOU3BOJCTBO. OOBEKT — TPaXKAAHCKUE Jejia MO Cropam o
npase;

0) ocoboe MPOM3BOJACTBO. OOBEKT — YCTAaHOBJCHHE (PAKTOB, MMEIOIINX

IOPUINYCCKOC 3HAYCHUC,
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B) IIPOM3BOJICTBO TI0 JeJIaM, BOSHUKAIOIIUM U3 aJMHHHUCTPATUBHBIX U UHBIX
nyOJIMYHBIX TPAaBOOTHOIICHUN: OOBEKT — Jeia MO MPOBEpPKE 3aKOHHOCTU U
000CHOBaHHOCTH aKTOB OPTraHOB UCTIOJHUTEIBHOM BIACTH.

B tperbem maparpade «Peanusayus npoyeccyanvhou OesmenbHOCMU
apoumpasicHo2o  cyoa nepeoll UHCMAHYUU Hepe3 NpoYeccyalvHylo  Gopmy»
paccMaTpuUBalOTCS  yClIOBUS M (QOpPMBI  peald3alud  MPOLECCYalTbHOM
JESITENIbHOCTH.

[IpoBons fanpHeilee WCCIEIOBAaHUE, AaBTOP YKa3bIBaeT, YTO IEJb
JESTENIbHOCTH apOUTPaXHOTO CyJa yCTaHOBJEHA Kak 3alllTa HApyIIEHHBIX WU
OCIIapUBAEMBIX TPaB, Pe3yJbTaT — ATO PEHICHHE IO CYIIECTBY pacCMaTpUBAEMOI0O
CTHOpa, a BOT MPOLECC AEATENbHOCTU IO JOCTIKEHUIO yKa3aHHOW LeMu M Kak
CIIEICTBUE pPE3yNIbTaT, JOJIKEH COOTBETCTBOBATh TOJBKO TPEOOBAHUSAM HOPM
apOUTPaKHOTO MPOIECCYyaTbHOTO MPAaBa.

CpencTtBa peanus3alnuu AESITEILHOCTH apOUTPa’KHOTO CyAa JOJKHBI OBITH
YCTaHOBJICHBI JEHCTBYIOIIUM apOUTPaKHBIM MPOLECCYaTbHBIM
3aKOHOJIATeNILCTBOM, TO €CTh B TpOIECcCe TOCTMIKEHUS MMU pe3ysibTaTa CBOEH
JESITEIbBHOCTH OHU JOJKHBI COOTBETCTBOBATH TEM CTPOTHUM IpaBUIIaM, KOTOPHIE
OTIpEeNeNSIIOT TMOPAJOK €€ pealM3allii, a TaK e XapaKTep BceX Mpolenyp u
OTBETCTBEHHOCTb 33 UX HECOOIIIOICHHE.

ABTOp O0TMEYaeT pa3HOOOpasue B3MVIAJOB HA KAaTETOPUIO «IIpoleccyallbHas
¢dopma» ¥ NPUXOIAUT K BBIBOAY, YTO IOJIHOE OTOXKIECTBICHHE MPOLECCyaTbHON
JESITEIIbHOCTH apOUTPaKHOTO CyJia C FOPUANUYECKUM MPOLIECCOM HEBO3MOXKHO.

JluccepTaHT MPUCOENMHSAETCS K MHEHHMSIM aBTOPOB O TOM, HUTO
perigaMeHTanus apOUTPaXKHBIM IPOLECCYANbHBIM KOJEKCOM IPOIeCcCyaTbHBIX
aKTOB O0YCIJIOBJIEHA CTPEMIIEHHEM JOOUTHCS MPABHIIBHOTO U MOJHOTO BBIPAXKEHUS
COJepaHU TPOILECCYyaJbHOTO JAEHCTBHS, BCEX €ro 3JIEMEHTOB M COCTAaBHBIX
yacreil. Ctporoe cobioeHre GopMbl MPOIECCyabHOTO IEHCTBHS 00eCTIeYnBaeT
YETKOCTh apOUTPaKHOTO Tpoliecca. B cBs3u ¢ 3TUM y CyOBEKTOB apOUTPaKHOTO
npoliecca CKIAIbIBACTCsl SCHOE NPEACTAaBICHHE O COBEPIIEHHOM JAEHCTBUH U

BBITCKAIOIINX N3 HECI'O IMMPOUCCCYAJIbHBIX ITpaBax U 065[33HHOCT$IX, 494TO B KOHCYHOM
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cdyere o00JeryaeT KOHTPOJIb 3a MIPAaBWJIBHOCTbIO BO3HUKHOBEHUS, DPAa3BUTHS U
IpeKpalieHus: apOUTPaXKHOTO MpoIecca.

JluccepTaHT yKa3bIBaeT Ha TO, 4TO (JOPMY U COZEPKaHUE MPOLIECCYATBHOTO
JIEHCTBUSL HEOOXOAMMO OTIMYaTh OT (HOPMBI M COAEPNAHUS TMPOIECCYaTbHOTO
OTHOLIEHUsA. B mpoueccyalbHOM JIEWCTBUM pealn3yeTcs IMpaBoBas OCHOBA
npouecca, IpaBa, OOS3aHHOCTM W OJHOCTOPOHHHE IIpaBOMOYHUsl CYyOBEKTOB
apOutpaxHoro mnpouecca. [loaToMy aBTOp Aenaer BbIBOI, YTO MPOLECCYAIbHAS
JESTEIIbHOCTh apOUTPAKHOTO CyJ1a OOBEKTUBUPYETCS TOJIBKO B CY1€OHBIX aKTaX.

[IpuMeHHUTENHHO K MPOIECCYalTbHON AESITENbHOCTH apOUTPaKHOTO CyIa,
nporeccyaigbHas (GopMa periaMeHTUPYET TMOPSAOK MPUMEHEHHs HOPM Kak
MaTepUAIBHOIO, TAK W IIPOLIECCYATIbHOIO MPaBa K CIOPHBIM IIPaBOOTHOLICHUSM,
KOTOpBIE MOJJIEXKAT PA3PELICHUIO B apOUTPaXKHOM CY/IE.

[IpoueccyanpHas Gopma IEATEIbHOCTH IPYIMX CYOBEKTOB apOUTPakKHOTO
npouecca perjJaMeHTHpPyeT MHOpSAOK MPUMEHEHHsT MUMU HOPM apOUTPakKHOTO
IIPOLIECCYAIbHOTO ~ 3aKOHOJaTenscTBa. M B maHHOM cioydae HapylIeHUs
apOUTPaKHOTO MPOLECCYATBHOIO 3aKOHOATENbCTBA CO CTOPOHBI 3TUX CYOBEKTOB
apOUTpaXHOrO IMpolecca NAIT OCHOBaHUS apOUTPaXHOMY CYAy IPUMEHATH
CaHKLMU 32 HapyLICHUs [TPaBWJI IPOLECCYaTbHOU (DOPMBI.

[Tosromy ocoboe 3HaueHue Jii BO3HMKHOBEHHS U CYIIECTBOBAaHUS
npoueccyagbHoi (GopMbl OyAyT HMMETh Kak HOPMBI IpaBa, B KOTOPOM OHHU
NOJIy4arOT 3aKpeIJIeHUe, TaK M IPUpOJAa OpraHa, KOTOPBIA paccMaTpuBaeT M
paspemaer nena. lIpaBoBas mnpupona opraHa, pacCMaTpUBAIOLIETO — CIOP,
HaIpsAMYIO CBsI3aHA C BO3MOYKHOCTBIO NMPUMEHEHUS 3THUM OPTraHOM FOPUANYECKUX
CaHKIIUH.

JluccepTaHT cuyuTaer, 4YTO COOJIOACHHE MpoLEcCyalbHON (QOopMbI —
HENPEMEHHOE YCJIOBHE 3aKOHHOCTU CyAEOHBIX MOCTaHOBJIEHUN. CylleCcTBEHHbIE
HapylIeHHUs MpoLECcCyabHON (OpMBI SIBISAIOTCS O€3YCIOBHBIM OCHOBAaHUEM
OTMEHBI  cyaeOHoro pemenus. CTporo perjJaMeHTUPOBAHHBIM  3aKOHOM
IpOLIECCYANIbHBIA TOPANOK (mpoleccyanbHas (GopMa) CyIMIECTBEHHO OTINYAET

CyIeOHYIO 3alIUTy B apOUTPAKHBIX CyJaX OT 3aIUTHl HAPYIICHHBIX MPAB WHBIMHU
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opraHam, KOTOpbI€ YIIOJTHOMOUYEHBI PACCMATPHUBATh U pa3peliaTh X03UCTBEHHbIE
criopbl. Ocoboe 3HaYeHNe MproOpeTaeT apOuTpaxHasi mporeccyaibHas ¢opma B
poliecce yCTaHOBJICHHS (PaKTUUECKUX OOCTOSATENbCTB JeNa, T.K. OHa 3aKperisieT
pE3yNbTaThl CyICOHOTO MMO3HAHUS U OTPAXKAET UX B CyeOHbIX akTax. DakTudecku
npoiieccyanbHast (opmMa 00s3bIBAET CTPOro COOMIOAATh HOPMBI MaTEPUATILHOTO U
MPOILIECCYAIbHOTO TIpaBa MpPHU YCTAHOBIICHUM CYIIECTBA Je€jla, TEM CaMbIM,
bopmanusys MPOIIECCyATbHYIO NEATEeIIbHOCTh apOUTPAKHOTO cyna.
dopmanuzaius ke IpolecCyallbHON IEATeTbHOCTH apOUTPaKHOTO CyJ1a HAJIEKHO
obecrieunBaeT JEHCTBEHHYIO 3alllUTy TIPaB XO3SHCTBYIONIUX CYOBEKTOB U
TapaHTHPYET BRIHECCHUE 3aKOHHBIX, 000CHOBAHHBIX PEIICHUH.

[Ipuuem mpoueccyanbHasi (opma He OyAer oxBaTbiBaThb Bce 0e€3
WCKITIOUCHUS JIEUCTBUSI apOUTPAXKHOTO Cy/ia, COBEpIIAEMbIe TIPHU pa3pericHun
CIiopa, Mo CBOEH CYIIHOCTH OHA OXBAThIBAET TOJIBKO MPOILECCYyaAIbHbIE AEHCTBUS
apOUTPaXKHOTO CyJla U MPOLECCyalIbHbIE JOKYMEHTHI.

B uemnom, mo MHeHUIO aBTOpa, JCHCTBHE MPOLIECCYyaTbHON (HOPMBI
npe/rnosiaraeT, 4ro: a) JAeATSIBHOCTh apOUTPaKHOTO CyAa MpeayCMOTPEHA
HOpMaMH apOUTPaXHOTO TIPOIECCYyaTbHOTO TpaBa; ©0) YETKO OmpejeeHa
MOCJIEA0BATEIBHOCTh COBEPIIAEMBIX JIEVCTBUM.

CooTBeTCTBUE TMPOLECCYaIbHONW JIESITEIbHOCTH  apOUTPAKHOTO  CyJa
MPEANUCAHUSAM TIPOLIECCYATbHOM (POPMBI, BRIBOIAT JaHHYIO (OPMY HA YPOBEHB
rapaHTUPYIOUIEN NESATEIbHOCTH, BBICTYNAas B KayeCTBE MEPEBOAA IMPEANUCAHUN
HOPM-TApaHTHIl B peaibHbIE YCIOBUSI, OJArONPUSATHBIE JJISI OCYIIECTBICHUS MpaB
CTOPOH apOUTPAKHOIO IMpoLiecca.

I[Io pe3ympraram HCCIEIOBAHUS  IUCCEPTAHT MOJYEPKUBAET, UTO
mporeccyanbHas JesATEeIbHOCTh apOUTPAKHOTO CyJa HE TMPOCTO CymMma
OJTHOPOJHBIX JTEUCTBUM, OOBETUHEHHBIX €IMHON 11€J1bI0, OHA MPEACTaBIsAET CO00M
CUCTEMY,  KOTOpasi pealu3yeTcsi, pa3BUBACTCA B OIPEACICHHBIX 3aKOHOM
BPEMEHHBIX paMKaxX U SIBJISIETCS JOTMYECKU BBIPAOOTAHHOW W 3aKPEIJICHHON B
npaBe. Bcro 3Ty mnocinenoBaTenbHYIO JIOTMKY peaiv3aluy  MpoLecCyalbHON

JESITEIbBHOCTH 00ECIeUnBAET HETIOCPECTBEHHO MpolieccyanbHas popMa, KoTopas
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3aKpeIIIeT €€ B HOpMax apOUTPa)KHOTO MPOLIECCYalbHOrO MpaBa U ACHCTBUE €€
HaIIpaBJI€HO Ha pelIeHUE apOUTPAKHBIM CYAOM 3a/iad, IOCTABJIEHHBIX HA JaHHOM
JTamne.

B 3akirouenun muccepranuu GOpMyIUPYIOTCS BBIBOABI U MPEIIOKEHUS
[I0 COBEPIICHCTBOBAHUIO apOUTPAKHOTO IPOLECCYaTbHOIO 3aKOHOJATENbCTBA,
npeiaraeTcsl penakuus crared ApOUTPa)KHOro MPOLIECCYaIbHOIO KOJEKca
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