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OBIIAA XAPAKTEPUCTUKA PABOTbBI

AKTYyaJIbHOCTh TeMbl HccjegoBanus. B coorBerctBuM co cT. 46
Koncturyuuu Poccuiickoit @enepaunnl KOKJIOMY TapaHTUpYyeTCs cyaeOHas
3amuTa npas U cBo0oa. Ha coBpeMeHHOM 3Tane pa3BUTHS POCCUNHCKON HIKOHOMUKH
B CBSI3U C YCJIOKHEHHEM CKJIQIbIBAIOLINXCA OOIIECTBEHHBIX OTHOIICHUM HMEIOT
MECTO HOBBIE CUTYallUH HAPYLIEHUS MpaBa. ITO 00YCIOBIEHO KaK BO3POXKACHUEM
B OTEUYECTBEHHBIX YCIOBHUAX NPEANPUHUMATEIICKON JEATEIIBHOCTH, TAaK W
OTCYTCTBMEM  3aKOHOJATEJIIBHOTO  DPETyJMpPOBaHMs, B  IIOJHOM  Mepe
COOTBETCTBYIOILETO Pa3IMUHbIM (OpMaM BBIPAXKEHHUS MTOCIETHEN.

B wactHOCTH, Ha CErOTHAIIHMIA ACHb SBISETCS cab0 pa3pabOTaHHON KakK B
HayKe, Tak M Ha HOPMAaTMBHOM YypOBHE IIpo0iieMa OTBETCTBEHHOCTH 3a
IIpaBOHApPyLICHUS, JOITYLIEHHBIE cyObeKTaMu IPEANPUHAMATEIBCKON
NEATENIBHOCTH, B TE€X CiIy4asX, KOIZA HENPAaBOMEPHBIE ACHCTBHS 3aTParnBarOT
MHTEpECHl IUPOKOro Kpyra Jmn. He kacasch mpelyCMOTPEHHBIX AEHCTBYIOIUM
3aKOHO/JATEIbCTBOM MeEp MyOJMYHO-NIPABOBOTO BO3ACHCTBHUS Ha MOJOOHBIE
HapylIeHus (3arps3HEHUE OKPYKAIOIIEH MPUPOIHON Cpeibl, BBEJICHUE TPAKIaH B
3201y /1€HUE IIPU UHBECTUPOBAHUU JEHEKHBIX CPEJICTB B CTPOUTEIBCTBO JKUJIbS,
MacCOBBIE€ OTCTYIUICHUSI OT YCTaHOBJIEHHOTO MOPsAKa JKCIUTyaTallid OOBEKTOB
KOMMYHaJIbHOW HHAPACTPYKTYPHI), CIEAYeT OOpaTHUTh BHUMAaHUE HAa MPAKTUYECKH
MIOJIHOE€ OTCYTCTBHE MPOLIECCYaIbHOTO PETYJIMpPOBaHUs pa30MpaTenbCcTBa A€ IO
cropam 0O 3alUTe MpaB 3HAYUTEIHLHOTO KOJMWYECTBAa TpaxklaH, KOTOpoe ObuIO Obl
COpPa3MEPHO HACTYNUBIIUM JIJI1 HUX HETAaTUBHBIM ITOCIIECICTBUM.

BMmecte ¢ TemM mmerommecsi 3akoHoAaTeNnbHbIe mpeanucanus (4. 2 cr. 4,
cT. 46 TpakIaHCKOTO MpOIECCYanbHOr0 Kojekca P®) OmpenensiorT b
JOIYCTUMOCTb 3alUThl B MOPSAJIKE I'PaKJaHCKOTO CYAONPOU3BOJCTBA MHTEPECOB

IPOKOro (B TOM YHCIIE TIEPCOHAIBLHO HE OINpeAesieHHOro) kpyra jui. OmHako,

! Poccuiickas razera. 1993. 251ex.
Z Cobpanme 3akoHOIaTenbCTBA Poccniickoit denepamun. 2002.Ne 46.Cr. 4532,



KaK TOKa3bIBae€T HOBeHIIas cyneOHas MpakTUKa, MPUMEHEHHE OOIIUX MpaBHII
uckoBoro mpousBojactBa (moapasaen Il pazmena Il TTIK P®) npu paccMotpeHnn
NOJOOHBIX i€ CO3JaeT Hepa3pellMMble TPYAHOCTH, IPEOJOJIEHUE KOTOPBIX
BUJUTCS JIMIIb B HAy4YHOM pa3paldOTKE IPYIIIOBOIO HMCKa W 3aKOHOAATEIILHOM
3aKperIeHUH 0COOEHHOCTEN pa30oUpaTeIbCTBA CyJaMU /1]l TI0 TPYNIIOBBIM HCKaM.

He meHblell akTyaJllbHOCTBIO XapaKTEpU3YeTCsl MOPSAOK IMPHUBJICUEHUS K
OTBETCTBEHHOCTH 33 HapyILIEHHWs, JONYLIEHHbIE OpPraHaMH  YIpPaBJICHUS
IOPUIMYECKHUX JINLI, KAK IO OTHOILLIEHUIO K KOMIIAHUHU B 1I€JIOM, TaK U K OTAEIbHBIM
ee yuyacTHuKamM. C y4eToM KOpIOPAaTHUBHOM NPAKTUKH coBpeMeHHOM Poccuu,
OTIENFHBIX HOPM TPa)XIaHCKOTO 3aKoHoaarenbeTBa (4. 3 cr. 53 [paxkmanckoro
xomekca P®Y, a63. 1 m 5 cr. 71 ®denepanpbHOro 3akoHa «OO0 aKIMOHEPHBIX
obiecTBax»’) SBHO HEIOCTATOYHO JUIA MPECEYCHHS HAPYIICHHWH OpPraHOB
yIpaBIEHUS, OTAENIbHbBIE (PAKThI KOTOPBIX PETYJISPHO OCBELIAIOTCS HA CTPaHULAX
neHTpanbHoi mpecchl. 1o meTkomy 3ameuanuto M.U. Kneannposa, «“amOpuon”
BO3MOYKHOCTH TPEABABICHHUS IMPOU3BOJHOIO KOJUIEKTUBHOIO MCKa B HalleM
MaTepUaIbHO-IIPABOBOM 3aKOHOJATENbCTBE 3asIBICH; HEOOXOAUMBI aJ€KBAaTHBIC
MHCTHTYThI B POLIECCYATbHOM 3aKOHOATEICTBE» . [103TOMY pa3paboTka HOPM O
OPOM3BOJHOM  HUCKE, IPU3BAHHBIX  JAETAJIBHO  YpPEryJIMpoBaThb  IMOPSIOK
paccCMOTpeHMs] CyJaMu CIOpPOB O BO3MELIEHUM YOBITKOB, IPUYMHEHHBIX
IOPUIMYECKOMY JIMIy €ro OpraHaMu YIOpaBJi€HHs, NPEICTaBIIAET HACYLIHYIO
HEOOXOIUMOCTD.

I[Ipy 3TOM COBMECTHOE PACCMOTPEHUE MPOLECCYATbHBIX AaCHEKTOB
OTBETCTBEHHOCTH 3a HapyLIEHUS MPaB IIUPOKOTO KPyTa JIMII, a TAKKE HAPYLIEHUS,
JIOTYILIEHHBIE NP YIIPABJICHNUN IOPUANYECKUM JIMILIOM, O0YCIOBIEHO TEM, YTO IPH
pa3dupaTenbCTBe el Kak MO TPYHIOBBIM, TaK U 1O MPOU3BOJAHBIM HCKaM 3alllUTy
OPEINOJIOKUTEIbHO  HApyLIEHHOIO IIpaBa HMHULMUPYIOT  CyOBEKTbI, HE

ABIIAIONIUECA YYACTHHKAMHM  CIIOPHBIX MAaTCPHAJIbHO-IIPABOBBIX 0THOIHCHHI>1,

! Cobpanmue 3akononatenbcTBa Poccuiickoit @enepanmu. 1994. No 32. Ct. 3301.

Z Cobpanme 3akoHOxaTeNbCTBa Poceniickoii exeparmu. 1996.Ne 1. Cr. 1.

3 Kneanopoe M.H. Odepku poccuiickoro cynoycrpoictsa: [IpobGaemsr HacTosIero u oOymyiee.
— HoBocubupck: Hayka, 1998.C. 129.



CJIy’KallluX OCHOBAHHEM OTBETCTBEHHOCTH.

Crenennb pa3paboTaHHOCTH TeMbl MCCJIeA0BaHUsA. Bompoc o rpymmoBbIX
U TPOU3BOAHBIX HCKaX B HAyKe POCCHICKOTO TIpakIaHCKOro Mpolecca
ucciaenosainca [.0. Ao6omouuusiM, H.I'. EmuceeBbiMm, ['.JI. Ocoxunou, N.B.
PemernukoBoit, E.U. Uyrynosoi, B.B. fpkoBeiM u gpyrumu.

[Ipu »>TOM camo JOKTpUHAIbHOE (OPMHUPOBAHUE TMPEACTABICHUA O
TPYIIIOBOM W TIPOU3BOJAHOM HMCKAX OXBATHIBAETCS JHUIIH MOCHeAHUMU 15 romamu,
4YTO OOYCNOBJIEHO TMPAKTHYECKHM TOJHBIM OTCYTCTBHEM COOTBETCTBYIOIIHMX
MaTepHaTbHO-TIPABOBBIX OTHOIICHUN B Poccum 10 pagukambHBIX SKOHOMHUYECKHX
npeoOpazoBanuii 90+1x romoB XX Beka.

BmecTte ¢ TeMm, B OTE€YECTBEHHON HayKe Tpa)KAaHCKOIO MpOoIEecca BTOPOM
NMoJOBUHBI XX BEKa HUCCIEAOBAIUCh OTACJIbHBIE ACHEKThl 3AIIUTBI OT CBOETO
MMEHU IMpaB HHBIX JIMI, C TOYKM 3pEHUs MecTa MOAOOHOHN mpoleccyanbHOU
aKTUBHOCTH B TIpaxaanckom mporecce (M.A. Bukyr, P.E. TI'ykacsH,
A.A. MenbHUKOB), a TaK)Ke MPOBOJMIICS CPAaBHHUTEILHO-TIPABOBOM aHAJIN3 HOPM
3apyOeXHOro IMpaBa MO BONPOCY MPUBICYEHUS K OTBETCTBEHHOCTH OPraHOB
yrpasieHus akipoHepHbix 00mecTB (B.I1. Mo3omun, B.K. [TyunHackwHii).

B 200I. I'.O. AGosoHMHBIM ObLIa TOATOTOBJIEHA IEpBas KOMILJIEKCHAs
paboTta, TOCBSIIIEHHAass TPYNIOBOMY MCKY Ha OCHOBE HCCIEAOBaHUS Kak
POCCHIICKOTO, TaK W 3apyOeXHOTO0 TPaXIaHCKOTO TPOIECCYaIbHOTO W
apOUTPaXHOTO MPOLECCYAIbHOIO 3aKOHOJATENbCTBA, a TaKXKe IMPAKTUKH €ro
MPUMEHEHHUs, MO0 WMTOraM KOTOpPOW OblIa YCIENIHO 3aluIIeHa KaHIWIaTCcKas
JCCepTALHS

B 2006. A.E. MonoTtHukoBbIM OblIa OIyOJIMKOBaHa TiepBas pabdora,
MOCBSIIEHHAS TPOOJIEME OTBETCTBEHHOCTH B aKIIMOHEPHBIX 00IIECTBAaX, B KOTOPOH
aBTOPOM MPOBEJIEHO KOMILIEKCHOE MEXOTpaCiIeBOE UcciaeaoBaHue GpopM, BUIOB U
OCHOBaHMI OTBETCTBEHHOCTH PA3JIMYHBIX CYOBEKTOB IPABOOTHOIICHUH B paMKaXx

1
aKIIMOHEPHOTO OOIIECTBA .

! A6ononun I'.O. Tpynmossie ucku. —M.: Hopma, 2001.



Mexny TeMm, MNpeACTaBIsAeTCSA, YTO HCCIENOBaTeNsIMA OCTaBJIeH 0e3
JOJDKHOTO BHUMAHUSI Psii TIPOOJIEeM, KOTOPbIE BO3HHUKAIOT B TPAKTUKE UMEHHO
POCCHIICKOTO  CyIONpPOM3BOJACTBA, TPEOYIOT  HAYYHOTO  OCMBICIEHHS |
MOJTAIKWBAIOT K BBIPAOOTKE HOBBIX IOJXOJOB K Pa30OHMPaTeNbCTBY OTACIHHBIX
KaTeTOPHIA JIeN 10 TPYMIIOBBIM U MPOM3BOJHBIM UCKaM (B YaCTHOCTH, O 3alHUTE
npaB mnorpeduteneif, 0 BO3MEIIEHUH YOBITKOB, NMPHUUYMHEHHBIX AKIMOHEPHOMY
o01I1eCTBY).

Hesn u 3agaum ucciaeJOBaHMA. AKTYyaJbHOCTh TEMBbl AMCCEPTALIUU
00yCIIOBIMBAET LI€Tb padOThI, KOTOPas 3aKII0YAETCS B U3YUSHHH MPOLIECCYyabHbIX
0CcOOeHHOCTE cyaeOHOro pa3OuparenbcTBa IO TPYIIOBBIM W MPOU3BOIHBIM
UCKaM | pa3paboTke Hambosee 3PPEKTUBHOTO MPOIECCYaTbHOIO PETyIUPOBaHUS
Ha 3aKOHOJIaTEJIbHOM YPOBHE.

[TocraHOBKa yKa3aHHOW LENAM OMNpeAessieT HeoOXOAMMOCTb pelleHHs
HECKOJIbKUX OTJENbHBIX 3a/1a4 UCCIIEJOBAHUS:

1) BBISIBUTH MECTO TPYIIIOBOTO KCKA, MPOHM3BOJHOTO HCKA B CHUCTEME
IpaXJaHCKOTO MPOIlecCyalbHOTO MPaBa;

2) pacKpbITh MOHSTHS TPYIIIIOBOTO MCKA, TPOU3BOIHOTO HCKA,

3) mpoBecTH KiacCU(UKAIMKA TPYMIIOBBIX M MPOM3BOIAHBIX HCKOB, B TOM
4ucye, B CPAaBHUTENILHO-TIPABOBOM ACIIEKTE;

4) TmoKa3aTh OCHOBHBIE OCOOCHHOCTM TPHUHSTHA K TPOU3BOJCTBY,
HOJTOTOBKH, a TaK)Ke€ PACCMOTPEHUS CylaMU JIeJl 110 TPYMIIOBbIM U TPOU3BOJIHBIM
UCKaM (Ha mpUMepe MCKOB O 3allWTe MpaB MOTPEOUTENel U UICKOB O BO3MEIICHUH
yOBITKOB, MPUYMHEHHBIX aKIIMOHEPHOMY OOIIECTBY);

5) BBIABUTH  HENOCTATKM W  BHIPa0OTaTh  NPEMJIOKEHUS  TI0
COBEpUICHCTBOBAHUIO JCHCTBYIOLIErO 3aKOHOJATENbCTBA, HANpaBiICHHbIE Ha
HanOoJiee ONTUMAIILHYIO pealn3alrio TPYNIOBOTO MCKa, MPOU3BOJHOIO HCKA B
IpaXIaHCKOM M apOUTPa)KHOM TpoI1iecce.

OO0bekTOM MHCCJIEIOBAHMA SIBIIFOTCS TPAXIAHCKUE IPOLECCYATbHBIE

Y Monomnuxosé A.E. OTBETCTBEHHOCTD B aKIMOHEpHBIX obmiecTBax. — M.: Boarepc Kiygep,
2006.



OTHOIIIEHUS, BO3HUKAIOIINE MPU pa3OUpaTeIbCTBE CyJaMHU JeJl MO TPYNIOBBIM U
MIPOU3BOJIHBIM HCKaM, a Tak)Ke€ OCOOCHHOCTH WX pealu3aliyl TPH PacCMOTPEHUHN
IPYIINOBBIX HCKOB O 3alluTe IpaB MOTpeOuTened, MTPOU3BOIHBIX HCKOB O
BO3MEUICHUH YOBITKOB aKIIMOHEPHOMY OOIIIECTBY.

IIpeameTom mcciie0BaHUA BBHICTYIAIOT MPOOJEMHBIE aCIEKThl CYJe0HOTO
pa3ouparenbCcTBa MO TPYNIOBBIM M IPOM3BOJHBIM HMCKaM B TPaKJaHCKOM
CyIOTPOU3BOJCTBE; CYIIECTBYIOIIHE TEOPETUUYECKHE MTOJIOXKCHUS,
XapaKTEPU3YIOUIME CYIIHOCTh TPYNMNOBBIX M  NPOU3BOAHBIX HMCKOB, HX
0COOEHHOCTH TpU pa3OUpaTeNbCTBE NN O 3alUTE MpaB MOTpeOUTeNeH U el o
BO3MEIIICHUH YOBITKOB AaKIIMOHEPHOMY OOIIECTBY; Cy[cOHas TpakTUKa TIO
MIPYMEHEHUIO OTJICIbHBIX HOPM JEUCTBYIOIIETO 3aKOHOJATEILCTBA,
3aTparuBaromas OTICIbHBIE aCIEeKThl CYyJIeOHOTO pa30upaTebCTBa MO TPYIIIIOBBIM
Y MIPOM3BOIHBIM HCKaM.

Teopernueckyro OCHOBY HCCJIeIOBAHUS COCTaBUJIN TPYbI
['.O. Abononnna, M.A. AmmackepoBa, B.H. Aprynosa, H. bataesoii, Y. bepraama,
M.A. Bukyr, H.®. Bunorpaackoit, A.B. Ta6osa, JI.B. Tosnono6osa,
B.A. TopoxoBa, T.A. I'puropsesoii, P.E. TI'ykacsna, IIL.H. I'yccakosckoro,
A.A. Job6posonsckoro, B.B. Jymnepa, H.I'. EnuceeBa, B.B. Jaropnukosa,
I'A. Xwmna, B.M. XyiikoBa, B.B. 3anecckoro, O.H. 3umMeHKOBOH,
N.JI. WBanoa, C.A. MHWsanoBou, O.B. MHWcaenkoBon, A.M. Kamuuku,
T.FO. Kapeesoii, A.B. Kuna, M.1. Kneanaposa, B.I1. Kusiena, I1.I1. Konecosa,
P.C. Kpasuenko, C.B. KpacnoBa, M.M. Kynaruna, O.A. Kyxapesoii,
A.B. Jlomakuna, E.I. JlykesHoBoi, C.B. Jlyuunoii, A.B. Mansbko,
A.A. MenpaukoBa, B.Il. Mo3omuna, A.E. MonotaukoBa, A. MoxoBa,
H.K. MsacuukoBoii, M.C. Hocenko, K. Ocakse, I'.JI. Ocoxunoii, H.H. ITaxomoBoii,
O.B. IlernukoBoii, FO.B. IlerpoBuueBoi, A.I'. IlnemanoBa, C.B. Iloranenko,
E. Ilonyxosoii, M.B. PemernukoBoir, O.M. Poanosoii, M.A. PoxkoBoii,
E.b. Cepmwox, W.T. Tapacoa, @&.M. Tumaesa, JI.LA. Tpudonooii,
S.®. dapxtauHoBa, M.A. ®wunaropoii, H.B. ®omuuenoii, C.B. XapueHko,

II.B. Xwunkuna, A.b. IlenoBansHukoBa, H.B. Yennosa, J[.M. UYeuora,



K.A. Yyaunosckux, E.WM. UYyrynoso#t, A. B. IOauna, A.A. SxumoBa,
B.B. fIpxoBa 1 MHOTUX JpYTUX.

HopmaTtuBHy0 ocHOBY wucciaenoBanusi cocraBwii Koncturyuuss PO,
['paxknanckuii mpoueccyanbHblii Kojeke P®, ApOutpaxHblii mpoleccyaabHbIN
KOJIEKC P<D1, 3akoH P® «O 3amure npas HOTpC6HTCHCﬁ))2, QdenepanbHbI 3aKOH
«O0 aKIIMOHEpPHBIX O0IIEeCTBaxX», a TakXKe Psij APYruX HOPMATHUBHBIX MPABOBBIX
aKTOB.

IMIHUPHUYECKYI0 OCHOBY MCCJIEIOBAHUSI COCTaBISET OINYOJUMKOBAaHHAs M
HeonyOnukoBaHHas npaktuka BepxoBHoro Cyma P®, Bricmiero Ap6utpaxHoro
Cyna P®, denepanpHbpix apOUTPaKHBIX CYIOB OKPYIOB, pPallOHHBIX CYAOB U
MUpPOBBIX cynei r. CapaTosa.

MeToa0/10THI0  HMCCIECA0BAHMA  COCTAaBUJI  KOMIUIEKCHBIM  aHAJIM3
COBPEMEHHOIO POCCHMCKOTO 3aKOHOJATENNbCTBA, PETYIMPYIOLIErO OTICIbHBIC
acleKThl BO30YXAEHHMS W PpPAacCCMOTPEHHUS CYAOM Jel 1O TpYIIOBBIM U
IIPOM3BOJHBIM HCKaM, MPAKTUKU €ro NPUMEHEHHs, a TaKKe IPOLECCYyaJIbHOU
TEOPUH Ha OCHOBE CPABHUTEJIBHO-IIPABOBOIO, CPaBHUTEIbHO-UCTOPUYECKOIO,
CHUCTEMHO-CTPYKTYpPHOT0, (HOpMaTbHO-IOPUINIECKOTO METOIOB.

Hayuynass HoBM3Ha MHcciefoBaHusl. BrnepBele B Hayke TI'pakIaHCKOIO
IPOLECCYaJbHOTO IpaBa HA YPOBHE MOHOIpaMuUeCKOro  HCCIEAOBAHUSA
IPOAHAIM3UPOBAHBI BOMPOCH O MPOLECCYATBHBIX OCOOEHHOCTAX PACCMOTPEHUS
CyllaMHM TpPYNIOBBIX ¥ IPOU3BOAHBIX HMCKOB C IIO3UIUA MMEHHO POCCUNCKOU
COBPEMEHHOW NMPABONPUMEHUTEIBHON MPAKTUKU. [Ipr 3TOM M3JI05)KEHO aBTOPCKOE
BUJICHUE Pa3BUTHA MPOLECCYAIBHOIO  3aKOHOJATENbCTBA 110  YKA3aHHBIM
KaTEeropusM Jedl.

Hayynasg HOBHM3Ha uCCIENOBAaHHS BBIPAXKAETCS B IOJIOKEHUAX, KOTOPBIE
BBIHOCSITCSI aBTOPOM Ha 3aIlUTy.

OcHOBHBIE 10JI05KeHUs, BBIHOCUMBbIE HA 3alIUTY:

1.TpynnoBoii HCK mpeactaBisieT co0Ol NpUTSI3aHHME O 3alldTe Kak

! Cobpanne 3akonomarensctsa Poccniickoit denepammn. 2002.Ne 30.Cr. 3012.
2 Benomoctun Che3na Hapomubix aenyrtatoB Poccuiickoit @enepaunn u BepxoBHoro Cosera
Poccwuiickoit ®enepanuu. 1992 .Ne 15.Ct. 766.



HApYIICHHBIX CYOBEKTUBHBIX NPAaB yYaCTHUKOB MHOTOYHCIICHHON TPYIIIBI JIHII,
TaK W OXPaHSIEMOrO0 3aKOHOM HHTepeca CyObeKkTa, oOpaiarmerocs B CyI B
3aIUTy ATOW TPYTIIIHI.

2. I'pymnIioBoil MCK MMEET CYIIECTBEHHBIC OTIIMYHUS OT IPOIECCyabHOTO
COyYacTHs: BO-TIEPBBIX, POIECCYyaIbHasl aKTUBHOCTh CTOPOHBI UCTIIA BBIpAXKACTCSA
JWIIb <GasBUTENIEM MCKa»; BO-BTOPHIX, MHOTOYHMCIECHHOCTh W TEPCOHATbHAS
WU3MEHYUBOCTH TPYIIIBI; B-TPETHHX, TPYIIIOBOI HCK MOKHO pacCMaTPHUBATh TOJIBKO
B aCIEKTe 00513aTeNbHOT0 coyqacTus, (GaKkyIbTaTUBHOE K€ COydacTue He yaaeTcs
COIIOCTaBUThL C TPYIIIOBBIM HCKOM, YTO IOAYEPKHUBAET CAMOCTOSATEIHLHOCTh Kak
IPYIIIOBOTO UCKA, TaK U COyYacTHsI 000MX BHJIOB; B-U€TBEPTHIX, 3AIATA IIPAB BCCH
TPYIIIBI OCYIIECTBISIETCS OT UMEHH <GassBUTEIIST UCKa».

3. I'maBHOW 0COOEHHOCTBHIO BO30YKICHHS MPOHW3BOACTBA IO JETy IO
TPYNIIOBOMY HCKY SIBJISIETCS pa3pelieHHe BONpoca O HATUMYHUU TOJICKAIIETO
3alUTe HAPYIICHHOTO MpaBa MHOTOYHMCICHHOW TpYMIbl Juil. B 3THX memsx
ompezelieHue TPYNIbl HE MPEANojaraeT BBISBICHHE BCEX €€ YYaCTHHKOB IIpH
NPEIBSIBICHIA NCKOBOTO 3asBJICHHS B CYIl, @ OCYIIECTBIIICTCS C UCIIOJIb30BAHUEM
OOIMX MPOCTPAHCTBEHHBIX, BPEMCHHBIX M WHBIX KPHUTEPHEB, YKa3bIBAIOIIMX Ha
0OITHOCTh BO3HUKHOBEHUS 3asBIICHHBIX TpeOoBaHmii. [Ipu MpUHATHH TPpyITOBOTO
MCKa K MMPOU3BOJICTBY CY/l HE BIIPAaBE MOJMEHSATh YCTAaHOBIEHUE OOIIET0 HHTEpeca
BCEX YYACTHUKOB TPYNIBl BBIICHEHWEM JOKA3aHHOCTH IPEAbSIBICHHBIX
TpeOOBaHUM.

4. Tlpennaraercs MPeayCMOTPETh MPOIEAYPY OMOBEIICHUS YYaCTHUKOB
TPYIIBI, paHee HE BBIABICHHBIX HA CTaJUU BO30YXKICHHS ITPOU3BOJICTBA TI0 JCIY,
O pacCMOTpPEHHH Jejia CyIOM M 00 OTACIBHBIX MPOLECCYaTbHBIX JACHCTBHIX
cTopoH (BBIp@)KCHHWE MPUHIMIIA TJIACHOCTH), a TaKXKe YCTaHOBHUTH B
npeioxkenHon pegakiuu 4. 2 ct. 150 TIK P® copazmepHbie OMYIIIEHHBIM MPU
PaCKpBITUU JTOKA3aTEIbCTB HAPYIICHUSIM MEphbl TPaKIAHCKOH MpolecCcyalbHOM
3anUThl (BBIpaXKCHHUE IPHHIIATIA COCTSA3ATEILHOCTH).

5. Ilpou3BomHblii HCK  MpPEACTaBIsAeT COOOM  CaMOCTOSATEIbHYIO



Pa3HOBHUIHOCTh MCKOB, BBIJICISEMYIO HApSAy C JUYHBIMU U TPYNTIOBBIMU UCKAMH
M0 XapakTepy 3amuiaeMoro wHTepeca. Crnernuduka mpeamMeTa W OCHOBAHUS
POU3BOJHOIO MCKA BBIPAXKAETCS, B YACTHOCTH, B TOM, YTO TpeOOBaHHUE O
BO3MEIIICHUH YOBITKOB TPEIBABISICTCS OT HWMEHH AaKIMOHEPHOTO OOIIeCTBa B
IICJIOM, a HE OTIENBHOTO akiuoHepa (BCEX aKIIMOHEPOB), YTO MCKIIIOYACT
KBAIM(PUKALMIO TMPOU3BOJHOTO HCKAa KaK Pa3HOBUIHOCTU TPYIIOBOIO MCKA.
Kpome TOro, mOCKOJIBKY MPOTHUBOMPABHBIC JEUCTBUS OPTaHOB YIPABICHUS
KOMIIAaHUM WJIM KOHTPOJUPYIOIIKUX HX paboTy aKIMOHEPOB B OOJBIIMHCTBE
CIy4aeB OCYIIECTBISIOTCS OT HMMEHH CaMoOro aKIMOHEPHOTO OOIIEeCTBa, TO
nomo0HBIE HapylieHus oOpa3yloT OCHOBaHHWE WMEHHO MIPOM3BOJHOTO, a HE
JEIUKTHOTO MCKa. 3alIuTe MOJJIEKHUT TaK Ha3bIBAEMbId «OOIIMNA KOPIOPATUBHBIN
WHTEpPEC», a HEe HaApYNIEHHOE MPaBO OTAEIHLHOTO aKI[MOHEpa, YTO BJCYET
HEIEJIeCO00Pa3HOCTh OTHECEHUsI MPOU3BOJHBIX HCKOB K «KOPHNOPATHBHBIM
nckam», BelaeaeHHBIM ['.JI. OcOKHHOM.

6. Obpazyromiee TpeaMeT TPOU3BOTHOTO UCKA UMYIIIECTBEHHOE TIPUTI3aHNE
HE MMEET HEMOCPEICTBCHHOM CBS3M C OICHKOW Cya0M (B OTACIBLHOM IMpOIecce)
JEHCTBUTEITLHOCTH TOW WJIM WHOM CIENIKHU aKIIMOHEPHOTO OOIIECTBA, AOMYIICHHBIC
IpU 3aKII0YEHUH KOTOPOM HapyIIeHUs] TOBJICKIN YObITKM KommnaHuu. [loaTomy
UCKIIIOYaeTCd KBAIM(PUKALMS PECTUTYIIMOHHOTO MCKAa KAaK Pa3HOBUIAHOCTU MCKa
IPOU3BOTHOTO.

7.CynebHasi 3amuTa IpaB aKIMOHEPHOro oOOIIecTBA B  LIEJIOM, a He
€ro OpraHOB YIPABJICHHS MUCKIIOUYAET MCIIOJIb30BAHUE MPU Pa30UpaTENbCTBE Jela
0 TPOU3BOJAHOMY WCKY TMPE3YMIIHUH JOOPOCOBECTHOCTH U Pa3yMHOCTH
Y4aCTHUKOB Ipaxkaanckoro obopota (4. 3cr. 10I'K PD).

8. IlockombKy 3a4acTyi0 OCHOBaHHE TIPOM3BOJHOTO HCKa 00pa3yer
COBEpILIEHHE OT HMMEHU AaKIHMOHEPHOro OOIIeCTBA CACJIOK C HapylIeHHUEM
YCTAaHOBJICHHOTO TMOPSAKa, TO TPEACTaBIAETCS TNPABWIbHBIM BBEJICHUE B
MpoIleCCyalbHOE  3aKOHOJATEIhCTBO TAKOW OOECHEYUTENIbHOW MeEphl, Kak
IPUOCTAHOBJICHUE HCIIOJIHEHUSI paHee 3aKJIOUEHHBIX CJIEJIOK B OTHOIIECHUU

OIPCACIICHHOIO HMYHICCTBA AKIIHMOHCPHOI'O 06H1€CTB3, a4 TaKXC YCTAHOBJICHUC
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3alpeTa Ha 3aKJII0UEHHUE CIENOK, B3aMMOCBSI3aHHBIX C paHee 3aKIIOYCHHBIMHU U
OCIIapUBaEMBIMHU NP pa30MpPaTEIbCTBE JIeja 10 MPOU3BOAHOMY HCKY.

Teoperuyeckass ¥ NpaKkTHYecKas 3HAYNMOCTb  HMCCJIEJOBAHHUSA.
ChopmynupoBaHHBIE B JUCCEPTAIMHN BBIBOJBI MO3BOJISIOT BHECTH OMPEICICHHBIN
BKJIaJl B pELICHUE psiia JUCKYCCHOHHBIX BOIPOCOB TEOPUU TPAXKIAHCKOIO
MpoliecCyanbHOro MpaBa O MOHSATHUU W BUAX PYIIIOBBIX U MPOU3BOIHBIX UCKOB, a
TaK>Ke O MPOLECCYaTbHBIX OCOOCHHOCTSIX X PACCMOTPEHHS CYAaMH.

[IpakTueckass 3HAUMMOCTb MCCJIEIOBAHUS 3aKJIIOYAeTCs B BO3MOXKHOCTH
WCIIOJIb30BAHUSI €T0 BBIBOJOB B TIPABOTBOPYECKOH, MPABOMPUMEHUTEIHHOU
HAYYHO-HCCJIEIOBATEIbCKON M Yy4eOHO-TIPEno1aBaTeIbCKOM NESTEIbHOCTH — MpHU
NPOBEICHUM JIEKUUWA, CEMUHApPCKUX 3aHATHH, B Apyrux ¢opmax ydyeOHOU
JESATENbHOCTH 1o npeaMeram «['pakIaHCKui —mporece», «ApOUTPaKHBIM
POLIECC.

AnpofGanusi pe3yabTaToB HccJaenoBaHuMs. Jluccepraiusi BBINOJHEHA |
obcyxnena Ha kadeape rpaxmanckoro mporecca ['OY BIIO «CaparoBckas
rocyiapCTBEHHAs aKaJeMus IpaBa».

OcCHOBHbBIE TIOJIOKEHUS M TEOPETUYECKHUE BBIBOJBI, COJEpKalIHecs B
JUCCepTalK, JOKJIAAbIBAIUCh M OOCYXJAJIUCh HA HAYYHO-TIPAKTHYECKHUX
KOH(EepeHUUsIX pa3IM4YHOrO0 ypOBHA, a MMEHHO Ha  MEXKIyHApOAHOU
MEXBY30BCKOM KOH(PEPEHLUH AaclUpaHTOB M CTyAeHTOB «DopMupoBaHHe
POCCUKCKON MPABOBOW KYJIbTYPbI B IIEPUOJI CTAHOBJIIEHUS PHIHOYHOU SKOHOMHUKH
(MockBa, 2 — 3 ampens 2004.); BcepoccHiickoii Hay4IHO-ITPAKTHYECKOU
koHpepenmmu «CyneOHas pedopma B coBpeMmeHHoi Poccuu» (MockBa, 2 — 3
nekabps 2004.); HaydyHO-NPAKTUYCCKOM KOH(PEPEHIIMH MOJIOABIX YUYCHBIX-
nporeccyanuctoB «Teopetuko-niporieccyanpabie npoonemsl [TIK u AIIK P®:
nytd U crnocoOsl ux pemenus» (Caparo, 12 mas 200%5.); Bcepoccuiickoii
HAYYHO-TIPAKTUYECKON KOH(pepeHumu <«Poilb agBOKaTyphl B  CTAHOBICHHH
rpaxxaanckoro oodmectBa B Poccum» (Capatos, 16 nexadbps 2005.).

Pe3ynbTaThl 1uccepTallMOHHOTO UCCIIEOBAHUS OMMYOIMKOBAaHbI B 9 HaAyUHBIX

CTaThsIX, BKIIIOYAs HAy4HbIE U3aaHus, pekoMeHnoBanubie BAK PO.
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Crpykrypa pabotsl. Jlucceprauusi COCTOMT H3. BBEICHHS;, ABYX TIJaB,
BKJIFOYAIOMINX JECATh maparpadoB; 3aKIIOUCHHsI; CIIHCKAa HOPMATHBHO-TIPABOBBIX
aKTOB, CHEUMAIBHONM  JUTEpAaTypbl, MaTepuajoB CcyneOHOM W  HHOH

MPaBONPUMEHUTEIbHON NPAKTUKH.

OCHOBHOE COJEPXAHME PABOTbI

B BBegeHHMMm OOOCHOBBIBA€TCS  aKTyalbHOCTh, Hay4Has HOBH3HA,
PaKTUYECKask 3HAYUMOCTh JUCCEPTALIMH, BBISBISIOTCS CTENEHb Pa3pad0TAHHOCTH
TEMBbl HCCIEJOBAaHUA, €ro IeNd, 3aJayd, OOBEKT, MpeIMEeT, TeopeTHYecKas,
HOpMaTUBHAs M OMIIMPUYECKAas OCHOBA, METOJOJIOrus, (QOpMyIUpYrOTCS
IIOJIO’KEHMS], BBIHOCUMBIE HA 3aILUTY.

I'naBa mepBasi «IpynmnoBble UCKHU» IOCBSIIEHA UCCIECAOBAHUIO ITPABOBOMU
IPUPOJIbI U OCOOEHHOCTEN CYAOIPOU3BOJICTBA 10 IPYIIIOBBIM UCKaM.

B nepsom naparpadge nepsoii rinaBbl «BO3HUKHOBEHUE IPYIIIIOBOIO UCKa»
JUCCEPTAHTOM OTMEYAETCsI, YTO I'PYNIIOBOM MCK MMEET JUIMTENBHYIO HCTOPHUIO B
3anagHoii EBpomne, riae periiaMeHTanus CyJneOHOM 3alluThl HapyLIEHHBIX IpPaB
LIIMPOKOr0 Kpyra JIAI CTajla WTOTOM pAa3BUTHs TNPOLECCYAIbHOM HAyKH U
HanpsIMyr0 O00YCJIOBJIEHA IOTPEOHOCTSAMHU IpakTUKU. B mpaBoBoil Tpaauuuu
EBpombl  mpecnegyercss 1enb  co3Aarh  (UKIMIO y4acThs B CyJdeOHOM
pa3buparenabCTBE MO IPYIIIOBOMY MCKY BCEX JIMIL, YbM IIpaBa MPEATNOI0KUTEIBHO
HapyIICHbI TEHCTBUSAMU OTBeTYHKA. [[0ATOMY OCHOBHas MpobiieMa paccMOTPEHUs
CYyIOM TpYIIOBBIX HCKOB (aKkTyanpHass IO CHX TIOp) — OTIpaHHYEHHE
COOTBETCTBYIOIIMX ITPaBUII OT IIPOLIECCYATIBHOTO COYYaCTHS.

B Poccum ocymectBisercss JMIib TeOpeTudeckas pa3paboTka, HO HET
LIEJIOCTHOTO TPOLECCYAIbHOIO PEryJIMpoBaHus TPYINIOBOro HcKa. B Hayke
I'PaKJAHCKOIO MPOLECCYAIBHOIO IPaBa BEIETCA IUCKYCCHSl O TOM, COOTBETCTBYET
JU TpoLecCyalbHas AEATEIBHOCTh B 3AIUATY «UYXXHUX» HHTEPECOB INPUHLMILY
JVCIIO3UTUBHOCTHU U SABJISIETCS JIU TOIIyCTUMOW. ABTOpP MOAJIEPKUBAET MO3ULUIO O

TOM, YTO Pa30MUpaTEeNbCTBO Jeja MO TPYNIOBOMY HCKY — 3TO HCKJIIOYEHHE W3
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npunnuna aucno3utuBHoctH (A.I'. Thremanos, H.K. Mscaukosa). [TocranoBka
BOIIPOCA O MECTE TPYNIOBBIX MCKOB B MPOLECCYAIbHOW JIOKTPUHE U
3aKOHOJIaTENILCTBE OO0YCNOBJEHA BBISBJICHUEM CUTyallud, KOIrJa OYeBHJIHA
HEO0OXOMMOCTh PACIIUPUTH MPEACIBI CYACOHON 3aUThI, KOTOpas He OrpaHNYCHA
BOCCTAHOBJICHUEM HAPYIIEHHOTO MPaBa KOHKPETHOTO JIUIIA.

ABTOp mnoJyiaraet Hanbosjee 0OOCHOBAaHHBIM U MEPCIEKTUBHBIM MOHUMAaHHE
MOJIaBIIUX TPYIIIOBOM WCK <«3asBUTENel ucka» (repmuH M.A. BukyT) kak
HOCHUTEJIEH OXPaHIEMOT0 3aKOHOM MHTEpECa, MOJIEKAIIETO 3AIIUTE CYIOM.

Bo BTopoM maparpadge nmepBoi riaasbl «[loHsTME W BHIBI IPyNITOBBIX
HCKOB» YKa3bIBACTCS, YTO TIOHITHE <TPYNIOBOM HCK» HE OOIICTIPUHATO B HAYKE
IpaXKJaHCKOTO MPOLieCCyalbHOro MpaBa, a JIMIb KpaTko 0003HavaeT TpeOoBaHus,
o0111ee OCHOBaHME KOTOPBIX — HAPYIIICHHUE MPAB 3HAYUTEILHOTO KpyTa JIHII.

CyniecTBEHHON OCOOEHHOCTHIO CYJIOMPOM3BOJICTBA IO TPYMIOBBIM HCKaM
aBigeTcs: (hakTHUecKash 3aMeHa IMpollecCyalbHOM aKTUBHOCTU CTOPOHBI HCTIIA
JEATEIIbHOCTBIO <3asBUTENSl MCKa», BBICTYMAIOMIET0 OT MUMEHU TPYMNNbl JUIl, HE
BxoAs B Hee. ChaenaH BBIBOJ O JOMYCTHUMOCTH 3alUTHI HE TOJBKO HAPYIIEHHBIX
NMpaB TCpPYNNbl JUI, HO M 3aKOHHOTO HHTEpPEca <3asBUTENS HCKa». ABTOp
npejyiaraeT onpeiesIiCHUE MOHATHS «TPYIIOBOM MCK» — IMPUTA3AHUE O 3aIUTE Kak
HApYIIEHHBIX CYOBEKTUBHBIX IMpaB yYaCTHUKOB MHOTOYMCIEHHOW TPYIIbI JIUII,
TaK W OXPaHSIEMOrO0 3aKOHOM HHTepeca CyObeKkTa, oOpaiarmerocss B CyI B
3aIIUTy 3TOW TPYIIIIHI.

Hucceprant ocniapuBaet no3unuio H. baraesoii, I'.JI. OcokuHoi o ToM, 4TO
MMYIIECTBEHHBIE TPYIIOBBIE HCKU SIBIAIOTCA MPOIECCYyalbHBIM COYYacCTHUEM.
Bo-niepBbIX, paccMOTpeHHE CYJJOM UMYILIECTBEHHOTO TPYNIIOBOr0 UCKa HE TpeOyeT
JUYHOTO YYacTusi TpU MPOU3BOACTBE Mo jeny. Eciu Kakaplii COy4acTHUK
ABJISIETCA CTOPOHOM MO €Ny, TO BBICTYIUIEHHUE BCEX WICHOB I'PYIIbI 3AMEHSETCS
JEATEIIbHOCTBIO <GasiBUTENsSI HMCKa». BoO-BTOPBIX, KOJMUYECTBEHHBINH MPHU3HAK
IpyNnbl — €€ MHOTOYMCIEHHOCTh, a COCTaB TIpyNIbl HAa MOMEHT MOJa4u
rpynmnoBoro ucka He onpeneneH. Kak moka3piBaeT cyaeOHasi NpakTUKa IO

TPYOIOBBIM HCKaM, pPacCMOTpeHHE TpeOOBaHMN MHOTMX TpaXKJaH B OJHOM
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MIPOIIECCE TO3BOJISIET MPEOAO0JIETh HeXKETaHNE OTACIBLHOTO JIUIAa 00paaThCs B CyT
C WCKOM O B3BICKAHUM HE3HAYUTEIBHOW CYMMBI MPUYMHEHHOTO €My BpeIa.
B-TpeTrhux, pazduparenbCcTBO Jieiia 1Mo rPyIIoBOMY UCKY MOKHO OIEHHUBAThH JIMIIb
KaK 00s3aTeNIbHOE CoydacTue, (aKyIbTaTHBHOE K€ COY4YacTHE B TIPUHIIMIIC HE
ylIaeTcsl  COMOCTaBHTh  C  TPYIIIOBBIM ~ HCKOM,  YTO  TIOJYEPKUBACT
CaMOCTOSITEJIbHOCTh KaK TPYIINIOBOIO HCKAa, TaK W COy4YacTHUs OOOMX BHJIOB.
B-ueTBepThIX, €CiM COydacTHIO MPUCYIAa HATIPABICHHOCTh Ha 3aIIUTy HHTEPECOB
COYYaCTHHKOB OT COOCTBEHHOI'O MMEHHU (CTOPOHBI B CIIOPE), TO MPHU MPOU3BOJICTBE
Mo eIy MO0 WMYIIECTBEHHOMY TPYIIIOBOMY WCKY IpaBa TPYMIbl 3aIUIIAET OT
CBOEr0 MUMEHH <3assBUTEIIb UCKa».

[Ipy WMyIIECTBEHHOM  TPYIIIOBOM HMCKE€ OT HWMEHH MHOTOYHCICHHOM
HEOTPEICTICHHOW TPYNIbl JIUIl TPEIBSIBISETCS TpeOoBaHWE 00 YCTaHOBICHUU
CyOBEKTHBHBIX MaTCPHAJLHBIX TIPaB yYaCTHUKOB TPYIIBI W TOHYXJICHUU
OTBETYHMKA K BO3MEIICHHUIO BpeJa BCEM Y4YaCTHUKAM Tpymmbl. VICK B 3amuTy
HEOTPENICTICHHOTO  Kpyra JIMIl HE COACPKHUT JICHSXKHBIX  TpeOOBaHMIA,
NPEABSABIACTCS C IEJIbI0 00ecreunTh OECCIIOPHOCTh IpaBa Ha Oymyliee, 4TOoObI
YCTAaHOBJICHHBIE CyAOM (aKThl UMEIN NPCIOAUIMATBHOE 3HAYCHHE TIPH
PAacCMOTPEHHH 3aTEM UCKOB YYaCTHHKOB TPYIIIIBI.

ABTOp ocmapuBaet BoleacHUE ['.O. AGOJIOHUHBIM KaK TPYIIIOBOTO MCKa K
MHOTOYHUCJICHHOW TpPyYIIe OTBETYMKOB. VCK, OCHOBaHHMEM KOTOPOTO CITY>KUT
HapylIeHue COJMIAPHOW OOS3aHHOCTH, HE HWMEET OTJIMYUH OT IACCHBHOTO
COyYacTHs MO MPU3HAKY TOXKIECTBA OCHOBAHUSI OTBETCTBEHHOCTH. [Ipumanue xe
pPEIICHUIO 1O JeNly MO0 WCKY, MNPEIbIBICHHOMY K MHOXECTBY OTBETUHKOB,
NPEIOANINAIBLHOIO 3HAYEHHs IO JejlaM II0 MCKaM HHBIX JHIl (C yKa3aHHeM
TOXKJIECTBEHHBIX OCHOBAHU W OTBETYMKOB), OIIMOOYHO, TaK KaK CyJ HE BBISBIISICT
HapyIICHHEe OTBETYMKAMHU MpaB MHBIX JHIl (KpOME KCTIIa) W HE OICHHBAET
aJICKBaTHOCTh 3aIllUTHl IMOCJACAHUM HWHBIX JIMI[, MpaBa KOTOPHIX MOTCHIIMAIBHO
HapYIIEHBI TEWCTBUSIMU OTBETUUKOB.

Tpernii mnaparpag mepBoii riaaBbl «OCOOCHHOCTH BO30YKIACHUS

npou3BoACTBa IO ACIIYy IO TIPYHIIOBOMY HCKY>» IIOCBAIICH HCCICIOBAHUIO
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XapaKTEepPHBIX YePT COOTBETCTBYIOIIEH CTAIUH CYAONPOU3BOJICTBA.

['maBHOW O0COOCHHOCTHIO BO30OYKICHHSI TIPOM3ZBOJACTBA MO JEIy TIO
TPYNIIOBOMY MCKY CITYXKUT HE CTOJIBKO YCTAHOBJICHHUE MPUHAJICKHOCTH TOJATEITIO
MCKa MpaBa Ha €ro MpeabsBICHUE B CyJ, CKOJIBKO pa3pelIeHre BOIPOca O HATUIUU
MOJIJICIKAIIETO 3all[UTe HAPYIICHHOTO TMpaBa MHOTOYHMCICHHOW TPYIIIbI JIHII.
CrenmyeT 3aKOHOJATENLHO 3aKPENHUTh OCOOBIC MpaBWJIa OMHUCAHUS TPYNIMBl B
MCKOBOM 3asiBJICHUU, KOTOPOE HE JOJKHO BKIIOYATh CYOBEKTHBHBIX OIICHOK U
3aBHCETh OT CIy4alHBIX (PaKTOPOB.

VYcTaHOBNIEHHE CYAOM COOTBETCTBUSI TPYIIbBl YKa3aHHBIM MpHU3HAKaM
JOJKHO TMPOBOJUTHCS 10 aHAJIOTHH C MHCTUTYTOM <GaCBUJIETEIbCTBOBAHUS» HCKA
KaKk TpPYIIOBOTO aHTJIO-aMEPUKAHCKOTO TpaBa. OJTa MpoIeaypa OTCeKaeT
BO3MOXKHOCTh J0CYE€OHOTO YPEryJupOBaHMs CIOpa M TMO3BOJSET B MPHUHIIMIIE
pelmTh, UMeeTcsl U OOl mHTepec, TpeOOBaHUE O 3alIUTE KOTOPOTO MOXKET
OBITh TIPEIBSIBICHO B CyH. [lO/UIEKUT BBISICHEHHIO, MPEOOIagaloT JH 00Ine
MHTEPEChl YYaCTHUKOB TPYIIBI HAJ BONPOCAMH, 3aTParMBaIOLUIMMH YaCTHBIC
WHTEPEChl OTACTBHBIX JHIl. DUKCHUpOBaHUE K€ B 3aKOHE TPECIIOB YCTAHOBICHHUS
CyaIoM OOmIero HHTEpeca YYaCTHHKOB TPYINIbI  TO3BOJUT  U30€XaThb
HEOOOCHOBAaHHBIX OTKA30B CYOB B MPUHATHH IPYIIIOBBIX HCKOB K PACCMOTPEHHUIO.

JluccepTaHT yKa3blBaeT Ha HEMOCJIENIOBATEIBHOCTh 3aKOHOAATENsl B
OTpeeNICHUH MOJTHOMOYMN MPOKYpOpa, MHUIMHUPYIOIIETO CYIONPOU3BOACTBO IO
IPYIIIOBOMY HCKY: HEBO3MOXHOCTh 3alllUTBl <«TPYIIbl TpaxkaaH» (mojaqu
UMYIIECTBEHHOTO TPYIMOBOrO wWcka). Ha mpakTuke opraHbl MPOKYpaTyphl
oOpaiaroTcs B Cyl MO MPOchOe OTAENbHBIX Ipa)aaH, HE 00pa3ylolux rpymnimy,
€ClIi Y TIOCJEIHUX HET BO3MOXKHOCTH TPHUBIEYH B JEIO KBAIH(DUIIMPOBAHHOTO
fopucta. ABtop npenaraer AonoaHuTs 4. 1 cr. 45TTIK P® ykazanuem Ha npaBo
IPOKYpOpa NPEABbABIIATh UCKU B 3aLUTY «TPYIIIbI TPAKIAH.

B yeTBepTOM nmaparpade nepBoii riaBbl «OcoOEHHOCTH MTOATOTOBKH Jieja
K CyIeOHOMYy pa3OupaTenbCTBY IO TPYIIIOBOMY HCKY» OOOCHOBBIBAETCS, YTO
3aluTa MpaB MHOXKECTBA JIUI] BJeYeT 0CO0O€ pa3BUTHE B YKa3aHHOW CTaJuH

OTACJIbHBIX ITPUHIUIIOB CYJOIIPONU3BOJACTBA.
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B acnekre mpuHIMIA TJIACHOCTA HAWOOJBINYIO CJIOKHOCTBH MPEACTABIISIET
YCTpPAaHEHHE HEONPEIEIECHHOCTH B COCTaBE YYaCTHUKOB TpymIbl. Peanmn3oBarh
JAHHYIO0 TAKTUYECKYIO 3a]]a4y NPU3BaHA CUCTEMa OIMOBEIEHHUS U BBISBJICHUS BCEX
yaactaukoB rpymmbl. B CIIA cyn BmpaBe omyOiaMKoOBaTh —CHEIUATIBLHOE
U3BEIICHHE O BO30YXIEHUU MPOU3BOJCTBA MO JEIy B CPEICTBAX MacCOBOU
nH(pOpMaIU, COOTBETCTBYIOIIUX YPOBHIO pa30MpaTesibCTBa.

B poccuiickoMm rpak1aHCKOM MPOLIECCE, YUYUTBIBAsA MpPaBUia O MPEIOAULIUIN
cyneoHbix aktoB (4. 2 c¢r. 61, 4. 2 cr. 209 I'TIK P®), auccepranT mpeaiaraer
3aKOHOJIATEIPHO YCTAHOBUTH OOS3aHHOCTH OIYOJIMKOBAHUS OMPESICHUS Cyaa O
BO30YKJICHUH MPOU3BOJICTBA IO HEMMYIIIECTBEHHOMY TPYNIIOBOMY HCKY.

B acnexre npuHIMNa TUCIO3UTUBHOCTH aBTOP OTMEUYAET, YTO B POCCUMCKOM
CyneOHOM TMpaKkTUKE OTBETYMK HEPEIKO MCKYCCTBEHHO 3aTSITUBAET IIPOIECC,
YKJIOHSISICh OT TMPEACTABJICHUS JOKA3aTeIbCTB. ABTOpP CUUTAET HEOOXOAUMBIM
3aKOHOJIaTEILHO 3aKPENUTh O00A3aHHOCTh OTBETYMKA U TPETHErO JIMLA PACKPHITH
BCE HMEIOIIHMECS JI0KAa3aTeIhCTBA B BO3PAXKEHUSX HA KCKOBOE 3asBIICHUE U
3alpeTuTh UM CChUIAThCSA B KajloOe Ha pellleHHEe cyla Ha HEUCCCIEAOBAHHOCTD
CBOEBPEMEHHO HE PACKPBITHIX JIOKA3aTEIbCTB. B CBSI3W ¢ 3TUM aBTOp mpejjiaraet
CBOIO penakiyio HopMbl 4. 2 ¢T. 150T'TIK PO.

VYuuthiBass  OOIIECTBEHHBIH  PE30HAHC, BbI3BAHHBIM  MPEIbIABICHUEM
TPYIIIOBOTO MCKa, M CTPEMJICHHE OTBETYMKA M30€KaTh 3HAYUTEILHBIC JEHEKHBIC
BBIIUIAThI, HEOOXOIUMO 3aKOHOJATENBHO 3aKPEMUTh CJIEIYIOUIUE TTOJI0KEHUS.

Bo-miepBbiX, eciam 1eHa WCKa TMPEBBHINIACT OMPEACIICHHYI0 3aKOHOM
BEIUYMHY, JIMIIO, NMPEAbSIBUBIINEE TPYNIOBONW HMCK, BIPABE IMOCIE €ro MPUHSITHUS
CylIOM K IMPOU3BOJCTBY MOJaTh B apOUTPaKHBIN CyJ 3asBJICHHE O MPU3HAHUU
OpraHU3aNHU-OTBETYMKA OAHKpOTOM. Ecnmu momyiieHHbIE MOCIeIHEeH HapyIIeHUs
MOBJIEKJIM NPEIbSBICHNUE K HEW OTJEIbHBIX UCKOB, [0 KOTOPHIM OBLIIM BEIHECEHBI U
BCTYNWIM B CHIIy CyA€OHbIE aKThl, TO HUCIOJHUTEIBHOE MPOU3BOJICTBO CIEAYET
MIPUOCTAHABIIMBATH BO BCEX MPOIIEIypPaX BBEICHHOTO OAaHKPOTCTRA.

Bo-BTOpBIX,  MCHOJHUTEIBLHOE  MPOU3BOJCTBO,  BO30YXKJIEHHOE IO

HUCIIOJIHUTCIIBHOMY JIMCTY, BbIJIAHHOMY Ha OCHOBAHWHW PpCHOICHUA CyJa 00
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YIOBJIETBOPEHUH UCKA JINLIA, HE MPUBJICYEHHOTO WJIM OTKA3aBILErocs OT y4acTHs B
JieNie MO TPYIIOBOMY HCKY, TMOJIEKHUT 00sA3aTebHOMY NPUOCTAHOBJICHHUIO [0
BCTYIUICHHUSI B 3aKOHHYIO CWJIY pELICHHs Cyla MO TPyNnoBOMY MCKY, a 3aTeM
00BeAMHSIETCA B CBOJHOE UCTIOJIHUTEIHFHOE MTPOU3BOJICTBO.

3aKaHYMBAET KMCCIENOBAHUE IPYNIOBBIX MCKOB maparpadg naTbiid nepBou
riaaBbl «lIponeccyanbHble BOIMPOCHI PACCMOTPEHHS CYIOM JIeJ MO TPYHIIOBBIM
ucKkaM (Ha MpUMeEpe UCKOB O 3aIlUTE TPaB MOTPEOUTEIIEH )».

JlelicTByroniee 3aKOHOJaTEIbCTBO HE JIOMYCKAET YKa3aHHUE B MIPEAMETE UCKA
B 3alIUTY MpPaB HEOMPEAENEHHOT0 Kpyra MoTpeOuTeneil AeHEeKHbIX TpeOOBaHMIA,
WCKJIFOYAaeT BO3MOYKHOCTbH OIPENEIECHHUS] TPYyNIbl HCTLHOB MW, COOTBETCTBEHHO,
YIOBJIETBOPEHUSI MX TMpUTA3aHUN B oaHOM mpouecce. OpHako peuieHue 00
YIOBJIETBOPEHUN HEUMYLIECTBEHHOTO IPYIIIOBOIO MCKAa UMEET NPEIIULUMATbHOE
3HA4YCHHE T10 JIENTy 110 UCKY rpakAaHuHa (OH JOJDKEH JI0Ka3aTh MPUHAIICIKHOCTD K
HEOIPEICIICHHOMY KpPYyTy MOTpeOuTeen).

B poccuiickoil cye0HO# MpakTUKE PaCCMOTPEHUE CYJ0OM UMYIIECTBEHHOTO
IpYNIIOBOrO MCKa O 3alllUTe MpaB MOTpeOuTeNel MOJYMHEHO NEUCTBUIO HOPM,
PETrYIUPYIOLIUX IPOLECCYATbHOE COyYacTHE. ABTOP MOJIAraeT, YTO LENSIM 3alUThI
MHOTOYHMCJICHHOW TPYIIbl MOTPeOUTENEH COOTBETCTBYET €€ CTAaTyC KakK OJHOMU
CTOpPOHBI 1O Aeny. OT ee UMEHU BBICTYIMACT <BasiBUTEIb UCKa», YbH MOJTHOMOYHUS
HE CJIeIyeT NOATBEPKAATh JIOBEPEHHOCTSIMH OT BCEX YYACTHUKOB I'PYIIIIHI.

ABTOp TIpeayiaraer paclIMpuTh NPEAMET HEMMYIIECTBEHHOTO TPYHIIOBOIO
UCKa — JIONYCTUTh OCIAPUBAHHME KaK JCHCTBUU KOHTpareHTa B OTHOLIEHUHU
NnoTpeOuTENeH, 3aKIIIOYNBIINX ¥ HAMEPEBAIOIINXCS 3aKIIOYUTh C HUM JIOTOBOP (IO
TUIOBOH (popme), Tak U TUCKPUMHUHAITMOHHBIX YCIOBHH MOCIIEIHETO.

Bropas runaBa jgmccepramum  <«IIpon3BOAHBIE UCKH»  TMOCBSIICHA
UCCJIEIOBAHUIO TPABOBOM MPUPOABI U OCOOEHHOCTEH CyAONPOU3BOJCTBA IO
MIPOU3BOIHBIM HCKaM.

IlepBb1ii maparpa¢g BTOpoi riaBbl «BO3HUKHOBEHHE NMPOU3BOAHOIO MCKA
B Poccum» HaumHaeTcs € TOro, 4YTO BO3HUKHOBEHHE MPOU3BOJHOTO HCKa

MOTYEPKUBACT ONPEJCICHHbII YPOBEHb pPa3BUTUS AKLUMOHEPHON  (QopMbI
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OpEeINPUHUMATEIBCKON  JIEATENbHOCTH, KOI/a  3JI0YMOTpeOJIeHHusT OpraHoB
yIpaBJICHUS BICKYT HEOOXOAUMOCTh PETyIUPOBAHUS BOIMPOCOB OTBETCTBEHHOCTH
B KommaHuu B 1einoM. CyliecTBEHHOH OCOOEHHOCTBIO KOPIOPATHUBHBIX
MpaBOOTHOIIEHUH B Poccuu sBisieTCs 3amo37ajioe, MO CPaBHEHHIO C 3amaJHou
EBpornoi, mosisienne akuuoHepHbix komnanuii (konery XVIII — nauamo XIX Beka).

B nenom ¢parmenTapHoe peryiaupoBaHHe OTBETCTBEHHOCTH YIPaBISIOLIUX
aKIMOHEPHBIX OOIIECTB JOPEBOJIIOLMOHHBIM 3aKOHOJATEICTBOM O0YCIOBUIIO
OTCYTCTBHE KaKOW-TMOO TMpaKkTHUKK MO JaHHOMY Bompocy. Jlomyckas
NpEIbsBICHHE AaKIIMOHEPaMH MCKOB O B3bICKAHUU YOBITKOB, NPUYMHEHHBIX
OpraHamM¥ yIpaBJICHUS MM HETNOCPEICTBEHHO (a2 HE KOpHOpalud B IEJIOM),
HOPMATHUBHBIE AaKThl JIEKJIAPUPOBAIM <«OTBETCTBEHHOCTh IMEpel KOMIaHWEH Ha
o011eM OCHOBaHUH 3aKOHOBY», HE TIPOSICHSS €€ MPOLIEYPY.

B coBerckuii  mepuoa  mpoaoDKMIACh  pa3paboTKa  MHCTUTYTa
OTBETCTBEHHOCTHM MEHE)KMEHTAa aKIMOHEepHbIX o00mectB. [lonoxenue 00
aKIMOHEPHBIX obmecTBax 192°F. 3adukcupoBano 00S3aHHOCTH MEHEKEPOB
HPOSIBIISITh «HEOOXOIUMYIO 3a00TJIMBOCTh U MPEAYCMOTPUTENBHOCTH». B cBsi3u co
CBOpAayMBaHUEM HAMA, MPU KOTOPOM CYILECTBOBAHUE AKIIMOHEPHBIX OOIIECTB
JIOMYCKaJIOCh, JaHHBIE HOPMbI YTPATUIIN 3HAYEHUE.

B memom nuccepTraHTOM cliefiaH BbIBOJ, YTO KOMILIEKCHOW pa3paboTKu
BOIPOCOB OTBETCTBEHHOCTH MEHEI)XKMEHTA U, B YACTHOCTH, MPABUJ PACCMOTPEHUS
CyJlaMH JIeJI IO TPOU3BOAHBIM HCKaM B Poccuu ocyliecTBiIeHO He ObLIO.

Bo BTopom maparpage Bropoi riaasbl «lIponeccyanbHble NMPEaIIOChUIKA
IpaBa Ha MPEAbSBICHUE TPOU3BOIHOTO HCKA (HAa MPUMEpE UCKOB, IPEIbSIBICHHBIX
B 3alllUTYy HMHTEPECOB AKIMOHEPHBIX OOIIECTB)» PACCMATPHUBAIOTCA KaXKaas W3
NPEINOChUIOK MpaBa Ha MPEAbIBICHUE MPOU3BOIHOTO UCKA.

B  kadectBe mepBOM  MPEANOCHUIKM  BBIACISETCS  2paAMCOAHCKAS
npoyeccyanvhas npasocnocoonocms. Ee coOmojeHne 03HavaeT yCTaHOBJICHUE
CyIOM CTaTyca akIMOHEpHOro OOIIEeCTBa, B MHTEpPECax KOTOPOTO MOJAH HUCK, U
MPOBEPKY HAJUICKAILIETO IOPUIUUYECKOTO CTaTyca aklHOHEepa, 0Opalaroierocs B

cyn. ITockonbKy TpaBa Ha aKIMW BXOJAT B HACIIEACTBeHHYIO Maccy (4. 3cr. 1176
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'K P®), akiinorepoM 00ObEKTHBHO MOXKET CTaTh IPAKIAHHMH JTIOOOTO BO3pacTa.

Crenyronieil peAnoChUTKON SBISETCS 10pUoUyecKas 3auHmepeco8aHHocmy,
XapakTepUCTHKa  KOTOpPOM  MCXOIUT M3  OLUEHKH  IPABOOTHOLIEHMH,
CKJIQ/IBIBAIOIIUXCS TPU MPEABbABICHUN aKLIHOHEPOM MPOU3BOJHOTO HCKa, Kak
ocoboro Buja mpencraBuTenbeTa. [loaTromy npu Bo30yKI€HUN MPOU3BOACTBA IO
JieNly y CyJla HE JI0JKHO BO3HUKHYTh COMHEHMH B HaJUMYMU Y KOMIIAHUU HHTEpeEca
B 3alIUTE€ CBOMX IMpaB. 3aMHTEPECOBAHHOCTH K€ AaKI[MOHEpa CBs3aHAa C HHOMU
IPEINOCHUIKON ITpaBa Ha MoJlauy UCKa — IPUHAAIEKHOCTh akiuoHepy 1 Yoakiuii.

Yro kacaercs CIEAYIOLIEH NPEANOCBUIKU — HOO08E0OMCMEEHHOCU 0end
cyoy, To . 44. 1,4. 2 ct. 33 AIIK P®, npenarctByst pa3doupaTenbCcTBy jaena Mo
IPOM3BOJHOMY MCKYy, NMOJAHHOMY AaKIHMOHEPOM-TPAXIAAHWHOM, CyJaMu oOuien
IOPUCAUKIINH, OMYCKAaeT PACCMOTPEHHUE MU yKa3aHHBIX CIIOPOB, €CIIM OTBETUHK
(e coBeTa OUPEKTOPOB, TEHEPAIBHBIA JUPEKTOP KOMITAHWH) HE SIBISCTCS
akimorepom (m. 2 c¢r. 66, m. 1 cr. 69 denepanbHoro 3akoHa «OQ0 aKIMOHEPHBIX
obmectBax»). B AIIK P® Her ykazanus Ha apOUTpaXHYIO TOJBEIOMCTBEHHOCTD
JIEJ1 TIO CIIOpaM MEX/1y aKIIMOHEPHBIM OOILIECTBOM U €r0 OpraHaMu yIpaBJIEHMUS.

ABTOD npejaraet 0c0060 peTyCMOTPETh apOUTPAKHYIO
NOJIBEJOMCTBEHHOCTh ~ JI€J1 [0 TPOU3BOJHBIM  HCKaM  HE3aBUCHUMO  OT
IPOTUBOPEUYMBBIX IMOJXOJ0B 3aKOHOAATENS, NOKTPUHBI U CyA€OHOM MpPAaKTUKH K
IIPABOBOMU NPUPOJAE NPABOOTHOIICHUN KOMITAHUU U MEHEIKEPOB.

ABTOp ocrnapuBaeT NOJYMHEHHME OTHOLUEHUH PYyKOBOJIUTENS U 00ILecTBa
TPYAOBOMY MpaBy, YTO OIPAaHUYMBAET BO3MEIIEHUE YOBITKOB MPSAMBIM YIIEpOOM
(ct. 277 TK P®) um wmckimoyaer apOUTPaXKHYIO IOABEIOMCTBEHHOCTh JIEa.
CornacHO TeopuM IIpaBa, HMMEETCS INpaBOBas KOJUIM3US TEMATUYECKOTO U
crarytHOro 3aKOHOB (FO.A. Tuxomupos). [lepBeiii U3 HUX PErylupyeT OTACIBHYIO
chepy obmectBennbix otHomreHuii (TK P®), a Bropoii ompenensieT craTyc
NpaBOBBIX MHCTUTYTOB (DenepanbHblii 3akoH «OO0 aKIMOHEPHBIX OOIIECTBAX).
3aK0H, KOMIUIEKCHO PETYIUPYIOMIUNA MPAaBOOTHOILEHUSI OPraHU3allK U €€ OPTraHOB
ynpasieHus (Denepanbublii 3aKk0H «O0 aKIIMOHEPHBIX OOIIECTBAX), 10 IMIPEIAMETY

peryiMpoBaHHusl HMEET TNPUOPUTET Tepel AaKTOM, OXBaThIBAlOIIMM cdepy
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obmectBeHHbIx oTHOMIeHUH (TK P®), B KOTOPYIO BOBICUEHBI FOPUANICCKHE JIHIIA
pa3IMYHON OpraHU3alMOHHO-TIPABOBON (DOPMBI.

CrennanpbHOW  MPEATNOCBUTKONM  BBICTYNMACT  GlAOeHue  aKYUuoHepoM,
uHuyuupyrowum cyoebrnoe pazoupameivcmeo, 1 % oOvikHOGEeHHBIX aKyuil
axkyuoneprozo obujecmsa. K MCKOBOMY 3asIBICHHIO JOJDKHBI OBITh TPUIIOKEHBI
J0Ka3aTeNnbCcTBa yka3zaHHOro (akra. [IpoW3BOMHBIN WCK, HE COJCpIKAIIHA
MOJOOHBIX CBEJIEHUMN, MOXKET OBITh OCTaBJieH O€3 ABMKEHUS, a 3aTEM BO3BPAIIICH.
OrneHka OTHOCHMOCTH H JOIMYCTHMOCTH TPEACTABICHHBIX JOKa3aTeIbCTB
OCYIIECTBIISIETCS IPU Pa30UpaATENbCTBA Jelia IO CYIIECTBY.

ABTOp MoaraeT, uTo ISl IPeabsBICHHs MPOU3BOJAHOIO MCKa 00s3aTENbHA
NPUHAJISKHOCTh aKIMK JWIIh HA MOMEHT oOpamienus B cya. OcnapuBaercs
MO3UIIMS O TOM, YTO MPABO HA MPEAbABICHUE UCKA UMEET JIUIIb JIULO, SIBISBIIEECS
aKIIMOHEPOM KaK Ha MOMEHT 3aKJIIOYCHHsI CIIEIKH, TaK U K MOMEHTY T10JIa4H HCKa.

W, HakoHel, NpPEeaNoChUIKOW TMpaBa Ha MPEAbABICHUE WCKa SIBISCTCA
omcymcmeue  6CMYNusulec0 6 3AKOHHYIO CUNY CYO0ebH020  peuleHus no
mooicoecmeenrnomy ucky. B cuny npasuia res judicatarocsie paccMOTpeHHS CYI0M
JieNia 0 IPOM3BOJHOMY HMCKY, MPEIBSIBICHHOMY OJHUM aKIHOHEPOM, UCKIIOYEHO
OCIIApUBAaHUE WHBIMHU aKI[MOHEpaMH JEHCTBUI OpraHoB YIIPABJICHHUs, OIEHKa
KOTOPBIM JlaHa B TeEpBOM Tporiecce. JlaHHas MO3MIMSA TaKKe HCXOIUT U3
KBaJM(UKAIMY TPABOOTHOUICHUM KOMIAHUM U TOJABLIETO MPOU3BOJIHBIM HCK
aKIMOHEpa KakK MPeICTaBUTEIhCTBA OCOOOTO BH/IA.

Tpernit maparpag BrTOpoil riaaBbl «lIpenmer, ocHOBaHME W IpaBOBas
NpypoAa MPOM3BOTHOIO HMCKa (HA MPHUMEpE WCKOB, MPEIBSIBICHHBIX B 3alUTY
HUHTEPECOB aKI[MOHEPHBIX OOIIIECTB).

B cyneGHo-apOUTpa)kHON MpaKTUKE CIEAYIOUUM O00pa3oM pacKpbIBAETCS
IpaBoBas MPHUPOJA IPOU3BOJHOTO HCKa. «AKIHMOHEp oOpamiaercs B Cya C
TpeOOBaHUEM O B3BICKAHUH YOBITKOB HE B CBOIO TIOJIB3Y, B MOJIB3Yy aKIMOHEPHOTO
oOmiectBa. COOTBETCTBEHHO MNPUCYXKICHHE... TAKXKE OCYIIECTBISIETCS B MOJIb3Y
aKIMOHEPHOTO OOIIeCTBa, W3 Yero CcleAyeT, 4YTO AakKIUOHep He HMeeT

CaMOCTOATCIIBHOTO MAaTCPUAJIBHO-IIPABOBOI'0 HMHTCPECAa B HCXOJC [CJIa, 06naaaﬂ
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IpOLECCyaJbHBIMU MOJTHOMOYMAMH Ha BO30YXKIEHHE B CyJe Jeia Mo TpeOOBaHUIO
B MHTEpECcax 00IIeCTBa» .

[IpaBoBO€ OCHOBaHME TPOMU3BOJHOTO HCka oOpasyer m. S5 cr. 71
®enepanpHoro 3akoHa «0OO0 akmUOHEpHBIX oOmecTBax». [Ipm 3TOM BaxkHas
rapanTus >(QQPEKTUBHON 3alUTHl MpPaB KOMIIAHUU — HMIIEPATHBHOCTH HOPMBI
YKa3aHHOTO 3aKOHA, WCKIIOYalolas CHIDKEHHE OTBETCTBEHHOCTH IyTEeM
JOKAJIbHOTO HOpMOTBOpuecTBa. (DakTHueckoe OCHOBaHWE MPOU3BOJHOTO HCKa
COCTABJISIFOT ~ HEMpPABOMEPHBIC  JCHCTBUS  MEHEKMEHTa  (HEHaIJIe)Kalue
JOKYMEHTOOOOpPOT B KOMIIaHWH, WH(OPMHUpPOBAHHE aKUHUOHEPOB, HaPYIICHHE
TIOPSIIKA COBEPIICHHMSI CIICIIOK U T.JI.).

[IpenmeT TpOM3BOAHOTO HCKa 00pasyeT TpeOOBaHWE, TPEIBSIBICHHOE K
OpraHaM YIIpaBJICHHS, O B3bICKAaHUH YOBITKOB, PUIMHEHHBIX UMH KOMIaHUH. YTO
KacaeTcsi OTIpaHWYCHHS] OT HWHBIX TpPeOOBaHWMU, PACCMOTPEHHUE MPOU3BOIHBIX
UCKOB Kak JCIUKTHBIX HCKaXaeT NpeIMeT TMPUTA3aHUusSA U TMPUPOAY
PABOOTHOUICHHM, TaK KaK MPOU3BOJHBIC UCKU BBIIEISAIOTCS HE MO MaTE€pPHAIBHO-
NPaBOBOMY NpPHU3HAKY (CBSA3b C TMPABOOTHOILICHHEM CYOBEKTOB CIOpa), a IO
XapakTepy 3aluiaeMoro nHTepeca (Hapsay ¢ JMYHBIMA U TPYIIOBEIME HCKAMHU).

ABTOp ocrniaprBaeT KBaJM(DUKAIMIO TIPOU3BOAHOTO MCKA KaK Pa3HOBHUIHOCTH
ucka rtpymnmnooro (ILIT. KomecoB), Tak kak JomyiieHa IOJAMEHA TMOHSATHIA:
HapylIeHUE TpaB KOPIOpALMM M HApYIIEHHE TpaB BCEX €€ aKIMOHEPOB
onHOBpeMEeHHO. OOl KOPIOPAaTUBHBIA WHTEPEC HE TOXIECTBEH CyMMeE
UHTEPECOB aKMOHEPOB. [Ipu mperbsaBIeHUH TPOU3BOIHOTO UCKA OCYIIECTBIISETCS
3alliTa OpraHu3ald B 1eJoM (B €€ TMOJb3y MPHCYKIACTCS BO3MEIICHHE
yOBITKOB), HO HET MHOTOYHCJICHHOM IPYIIIbI JIUI], TPaBa KOTOPBIX HAPYIICHBI.

[Ipou3BoaHBI HCK CBSI3aH C OCMAPUBAHUEM CJAEJOK, COBEPIIEHHBIX
oOmecTBOM, Tak KakK JOMYIICHHbIE TIPU O3TOM HAPYIICHHS OTPAKAIOT
OTCTYIUIEHWE OT TMPHUHIUIOB JIEATEIBHOCTH OpraHoB ympaBieHus. OmxHaKo

oObearHEeHHEe TpeOOBaHUM O TPU3HAHMM CHCIKH HEIECUCTBUTEIBHOH U O

! TTocranosienne PenepanbHOro apouTpaxuoro cymsa Mockockoro okpyra ot 31 mas 2005
Ne KI'-A40/4395-05 /CupaBounas npaBoBas cuctema « apanT».
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BO3MEIIICHUH YOBITKOB KOMIIAHWU HEBO3MOXHO, TaK KaK 3TO MPOTUBOPEUHT
MPU3HAKYy MCKOBOW (OpPMBI 3alIMThl TpaBa — <HaJUYHE JBYX CTOPOH C
IPOTUBOIIOJIOKHBIME ~ FOpUANYecKUMU uHTepecamm» (A.A. JloOpoBoIbCKHI,
C.A. UBanoBa). OueBuAHO, HEOJArONPHUATHBIC JUISI OOIIECTBA ITOCIICICTBUS
CHEJIKM HE JOJDKHBI OTPaKaThCsl Ha KOHTpareHre. Pemienue o0 yqoBIETBOpEHUU
PECTUTYLIMOHHOTO MCKa UMEET NMPEIOAUIIMAIbHOE 3HAUCHHE MPU pa3OupaTesibCTBe
10 TIPOM3BOTHOMY MCKY, TIOJITAHHOMY aKIIHOHEPOM K COBEPIIHBIINM CACIIKY JTUIaM
(mpuBJIEYEHHBIM B MEPBBIN Ipoliecc B mopsiake 4. 4 ct. 27 AIIK P®D).

B uyerBeprom mnaparpadge riaasbl BTOpod «[IponeccyanbHblli cTaTyc
aKIMOHEPHOro OOIIecTBA M aKIMOHepa MpH pa3OupaTensCTBE Jena 1o
IPOM3BOJIHOMY MCKY (Ha TpUMEpe MCKOB, MPEABABICHHBIX B 3alllUTy WHTEPECOB
aKIIMOHEPHBIX OOIECTB)» TOBOPUTCS, YTO 3aKOHOAATENh HEYETKO OINpeaeiseT
HAJUIeKAIEro UCTIA MO IaHHBIM CIIOPaM.

CuuTtaTh axkuMOHEpa COYYACTHUKOM, BEIYIIMM JeJ0 0e3 MOopydYeHHs
aKIMOHEPOB (MHBIX COYYACTHUKOB), OIIMOOYHO, TaK KaK 3TO MPOTHBOPECUUT
KOHCTPYKIIMU TPOU3BOJHOTO HCKa, BBITOJONPUOOpETaTeh IO KOTOPOMY —
KOMIIAHUS B IIEJIOM, a He OTHAeNbHbIe akiuoHepsl. B cumy 1. 1 ct. 46 AIIK P®
COHUCTIIBI JIOJDKHBI COBMECTHO TMPEIbSBUTh HCKOBOE 3asBlicHHE (MIOMMEHHOE
yKa3aHHE B TEKCTE), YTO SIBHO 3aTPYTHUTEIBHO TPH MOaue MPOU3BOJHOTO HCKa.

ABTOp ocmapuBaeT KBaTU(UKAIIMIO KOPIOpAIMM KaK TPEThEro JIUIa,
3asBJISIONIETO CAMOCTOSITENIbHbIE TPeOOBaHUS OTHOCHUTENIbHO MpeIMeTa Cropa
(H.I'. EnruceeB), Tak Kak MPOU3BOIHBIA UCK CITY)KUT HHCTPYMEHTOM 3aIllUThI TIPaB
KOMITAaHWH, a He akmuoHepa. [IpoTuBOpeumii XK€ WHTEPECOB, BBIPAKEHHBIX
MOCJIEIHUM TpH TOJaye MCKa B Cyl, U CaMOW KOMIIAHMM HE HMEETCs, 4TO B
MPUHITUTIE UCKITIOYAET CTATyC MOCJIEIHEH KaK TPEThETO JINIIA.

HesepHo, Ha B3M1s11 JUCCEPTAHTa, paccMaTpUBaTh AKIMOHEpPA B KauecTBe
«3asBUTEIIS MCKa», BEJb OH 3allMINACT U «Uy)KHE», U CBOM HHTEPECHI, B IICIIOM
3aBUCSIIME OT YCTOMYMBOCTH KOMIIAHWU. OTO TpuBeno Obl K abcypaHoi
CUTYallMHU. CyJI MPUBJIEKAeT 00IecTBO Kak ucTia B mnpoiecc (4. 2 cr. 38I'TIK PD),

HO OT €0 MMCHM B CHJIY 3dKOHa BBICTYHNAKOT OpPraHbl — OTBCTUYHUKH IIO ICIIY.
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OtcyrctBue momooHoii HOpMbl B AIIK P® (4. 2 ct. 44) He cHEMaeT mpoOJIeMBbl,
Tak kak cT. 53 AIIK PO nomyckaeT 3ammry oT CBOEr0 UMEHHU MyOJUYHBIX, a HE
YAaCTHBIX MHTEPECOB (B YaCTHOCTH, KOPIIOPATUBHOTO).

ABTOD MOJIaraeT, 4YTo NpU MPEIbIBICHUH aKIIMOHEPOM MPOU3BOIHOIO MCKA
UMeEeT MeCTO 0co0asi pa3HOBUIHOCTh MIPEICTABUTENLCTBA, OJIM3Kas 10 3HAUYCHHUIO K
YCTaBHOMY MPEJCTABUTENBCTBY OpPTaHU3AIMHM, KOTOPOE OCYIIECTBIISIET OT €€
UMEHHU PYKOBOAUTENb. OJHAKO TMOCKOJIbKY MOJHOMOYMS aKIIMOHEpa Ha Mojavy
BBIIIEYKa3aHHOT'O MCKa, KaK MPaBWIIO, HE (DUKCUPYIOTCS B yCTaBe KOMIIAHUHU, TO
0osee MpaBWJIBHO CYUTATh aKIMOHEpA MPEACTaBUTEIEM aKIIMOHEPHOTO O0IECTBa,
MOJTHOMOYHSI KOTOPOTO BBITEKAIOT HEMOCPEACTBEHHO M3 HopM DenepanbHOTro
3akoHa «OO0 aKIMOHEPHBIX O00IecTBax». B mmccepranuu mpeiaraeTcsi BHECTH
COOTBETCTBYIOIME n3MeHeHus B 4. 4 ct. 59 AIIK POD.

B narom mnaparpade rnaBbl BTOpOH «OTAEibHBIE MPOLIECCYyaTbHbIC
BOIIPOCHI TOATOTOBKA K pa3OMpaTeIbCTBY W PACCMOTPEHHS CYAOM Jell IO
IPOM3BOJIHBIM MCKaM (Ha MpUMeEpEe MUCKOB, MPEABSIBICHHBIX B 3allUTY WHTEPECOB
aKIIMOHEPHBIX OOIIECTB)» PACCMOTPEHBI BOIPOCH! CHEHU(UKH COOTBETCTBYIOIICH
CTauU CyJOMPON3BOCTBA M0 YKa3aHHBIM CIIOpaM.

OtmeuaeTcsi, 4TO Ha CTagusAX NOJATOTOBKM W PACCMOTPEHHUS Jiefia IO
CYILIECTBY Ba)XXHO HaJjIexallee HHPOPMUPOBAHUE 3aMHTEPECOBAHHBIX JIMI[ O
3adBJICHHBIX TPEOOBAHUSIX W O TMPOLECCYyabHBIX JACHCTBHUSIX CTOPOH. ABTOp
npeajiaraeT  3aKOHOJATENIbHO  3aKpeNnuTh MPaBO  AKIMOHEpa, IOJIABILIEro
IPOU3BOJAHBIA HCK, OMyOJIMKOBATh COOTBETCTBYIOILIEE COOOIICHHE B IEYATHOM
U3JIaHUM, OMNPEIEICHHOM YCTaBOM OOIlecTBa AJisi pa3MelleHus WHGOpMauuu o
IPOBEJCHUH OOIIEro COOpaHUs U JOCTYITHOM BceM akimoHepam (a03. 34. 1cr. 52
denepanpHOoro 3akoHa «OO0 aKIMOHEPHBIX O0IIecTBax»). [Ipu ymoBneTBOpeHUN
MCKa 3TU Pacxobl BO3MEIIAIOTCS aKIIUOHEPY.

C yueroM KOH(IMKTHOM MPUPOJLI KOPHOPATUBHBIX MPABOOTHOIICHUH,
o0ocTpeHneM KOTOpOH OOYCIIOBJICHO MPEAbSIBICHUE MPOU3BOAHBIX MCKOB, BAYKHO
CO3JaTh TMpPOIIECCYalIbHbIE TapaHTUM HWCIOJHEHUs penieHus cyaa. Mepsl

oOecrnieueHuss TPeOOBaHUM JOJHKHBI KaK MO3BOJIUTH UCTIOJHUTH PEIICHUE Cy1a 00
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yIOBIETBOPEHUU HCKA, TaK W TPEcedb 3JI0YMOTPeOIeHUS HEeI00pPOCOBECTHBIX
AKIIMOHEPOB, UCTIOIB3YIONTUX KOPIIOPATHBHBINA IMAHTAXK.

Tax kak 3a4acTyro OCHOBaHHE TpeOOBaHMI 0Opa3yeT COBEPIICHHE OT UMEHU
KOMITAaHWH CJIIEJIOK C HApYIIEHWEM YCTAaHOBJICHHOTO TOPSAKA, aBTOP Mpesjaraet
npenycmotpetrh B AIIK PD HOBBIE 0OecrieunTensHbIe MEPhl — MPHUOCTAHOBICHHE
UCTIOTHEHHUSI paHee 3aKIIOYCHHBIX CICIOK B OTHOIICHWH OIPEAEICHHOTO
UMYIIECTBA AKIMOHEPHOTO OOIEeCTBa, yYCTAHOBIICGHWE 3ampeTa Ha 3aKIIOYCHUE
CIENIOK, B3aMMOCBSI3aHHBIX C paHee 3aKIIOYCHHBIMH M OCIIAPUBAEMBIMH TIPU
pa30upaTenbCTBE /ieia 0 MPOU3BOJHOMY HCKY.

B mpomecce mokaspiBaHus TpU pa3z0oMpATENLCTBE Jelia MO MPOU3BOIHOMY
UCKYy HEOOXOAMMO HCCIEN0BaTh yUYpPEAUTEIbHBIE JOKYMEHTHI KOMIIAHHH,
MIPOTOKOJIBI 3aCEaHUN OPTaHOB YIMpaBlIeHUS, KPYr aQpUIUPOBAHHBIX JHUI[, YTO
00yCIIOBJIMBACT COJAEHCTBHE Cyda B HCTpeOOBaHMM a0Ka3aTeiabCTB (4. 4 cr. 66
AIIK P®). I'maBHas OCOOCHHOCTh JOKa3bIBaHHS TMPHU PACCMOTPEHHH 1€ II0
MPOU3BOJAHBIM HCKaM — YCTAHOBUTH COOTBETCTBHE KOHKPETHBIX JEHCTBUMN
OTBETUYHUKA, TIOBJICKIINX YOBITKH, IPUHIIATIAM KOPIIOPATUBHOTO MTOBEICHUSI.

ABTOp ToJIaraeT OMMUOOYHBIM TMOJYMHATH YCTAHOBJICHUE BUHBI OTBETYHMKA
110 TIPOM3BOJHOMY HMCKY JCHCTBHIO MPE3yMIIHMH JOOPOCOBECTHOCTH YYaCTHHUKOB
rpaxaanckoro ooopora (4. 3 c¢t. 10 'K P®). IIpesromupyemblii JaHHOK HOPMOM
(bakT yduTHIBAETCS JWIIb, KOTJA 3aKOH CTAaBHUT 3alIUTy TPAaXIAHCKUX IpPaB B
3aBHUCHUMOCTH OT TOTO, OCYIIECTBJSUIUCH JIM OHH JOOPOCOBECTHO M pazymHo. Ho
TaK KakK Mpu pa3OupaTesNbCTBE Jelia IO TPOU3BOJAHOMY HCKY CyOBEKTOM,
MPEABSBISIIONTIM TPEOOBAaHUE O 3aIUTE CBOETO MpaBa B CY/I, SIBISETCS KOMIIAHUS
(ucren), a He opraH ymnpaicHHS (OTBETYMK), TO CyJ HE OCYIIECTBISET 3aIUTY
TPOXIAHCKUX TmpaB mocieaHero. [lostomy oreHka J00pOCOBECTHOCTH W
Pa3yMHOCTH JCWCTBUN MEHEIKMEHTA MO YKa3aHHOW KaTeropuu el He TpeOyer
obpamenus kK 4. 3¢t. 10I'K PO.

B 3akawdennu chopMyIrMpoBaHbl OCHOBHBIE BBIBOABI M MPEIJIOKECHHS TIO
COBEpIICHCTBOBAHUIO  TPAXXIAHCKOTO  MPOIECCYyaTbHOTO H  apOUTPaKHOTO

IPOIIECCYyaTbHOTO 3aKOHOIATEIhCTBA.
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ITo Teme quccepranyu onmy0JIMKOBaHbI CICAYOIINE PA0OTHI:

Cratrbu, ony0uukoBaHHble B IlepeynHe Beaymmx peueH3UpPYyeMbIX
HAYYHBIX KYPHAJIOB M H3JaHMi, pekoMeHAoBaHHbIX BAK MunoOpHayku
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