3
OBIIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYalIbHOCTh TeMbl muccjenoBanus. B coorBerctBum co cr. 118
Koncrutyunn Poccuiickoit ®@enepauuu, npaBocyaue B Pocculickoin Penepanuu
OCYILECTBIISIETCS TOJIbKO cyaoM. [lpum sTom cyneOHas BiacTh OCYILECTBISIETCS
MOCPEJACTBOM  KOHCTUTYIIMOHHOTO, TPaXKJAHCKOTO, AaJIMUHUCTPATUBHOTO H
YroJIOBHOTO cynonpou3BojactBa. Cyn — TJaBHBIH M OJAMH U3 CaMbIX BaKHBIX
rOCyJapCTBEHHBIX OpPraHOB, Ha KOTOpBIM BO3NaraeTcs 3ajada CHpPaBEIJIMBO
pa3peluTh MPaBOBOM CIOpP, BBIHECTH 3aKOHHOE M OOOCHOBAaHHOE PEILIECHHE IO
KOHKPETHOMY Jeldy, U B KOHEYHOM HTOT€, 3alllUTUTh HApYyLIEHHbIE MpaBa H
ocriaprBaeMble MHTEpechl CyOBEKTOB, OOpAaTUBIIMXCS 3a 3allMTOW CBOUX IpaB B
cyn. B cBsi3u ¢ 3TUM, OYeHb Ba)KHO, YTOOBI CyJ| HE JIOMYyCKall OLIMOOK B CBOEH
nesitenbHoCcTH.  CyneOHast ~ cTaTUCTUKA  OecCTpacTHO M yOEIUTEIbHO
CBUJIETENIbCTBYET, UTO KAYECTBO OTIPABJIEHUS MPABOCYIHs MO TPAKIAHCKUM JieJiaM
HE Ha JOJDKHOM BBICOTE. Tak, Tonbko 3a meppoe momyromaue 2005 roma ywmcio
OTMEHEHHBIX ¥ W3MEHEHHBIX pEIICHUH B CyJle aNeJUISIHOHHOW WHCTaHIIUU
cocraBuno 11 900, B cyne kaccanmonHoii unctaniuu — 138400 pemenuii u
ompeeeHn, B Cyle Haa30pHOM MHCTaHUMH paccmoTpeHo 9 500 rpakmaHckux
men.” KONHMYECTBO HE3aKOHHBIX M HEOOOCHOBAHHBIX CyHEOHBIX pCIICHHI |
omnpenenenuii eme gocrarouno Benauko (M. M. 3aiines, b. B. Kpacuisaukos, B. B.
Edumona). M306aBUTHCSA OT CyeOHBIX OIMIHOOK TaK jK€ HEBO3MOYKHO, KaK MOJIHOCTBIO
HMCKOPEHUTh MPECTYNHOCTh. HO CBECTH UX K MUHUMYMY — MOXXHO M, KOHEYHO K€,
HYXHO. JIJ1s1 3TOr0, COOCTBEHHO TOBOPSI, U CYIIECTBYET MPOIECCyalIbHBIN 3aK0H (B.
PynueB). Ho ecim Bce ke momymieHa cyneOHasi OMMOKa, TO JJIS €€ MCIPaBJICHUS
CyIIECTBYET CHCTEMa CYJOB BBIIIECTOAIIMX HWHCTAHIMM, KOTOpas Ipu3BaHa

HUCIIPABJISITH OIIMOKHU JAOIIYIICHHBIC CyaMHU HUIKCCTOAIMUX HHCT&HHI/Iﬁ.

! Cyne6nas cratncruka. 0630p AesTenbHOCTH (DeepaTbHBIX CYI0B OOIICH OPHCIUKIAE MHPOBBIX
cyaeii B mepBoM nosryroauu 2005rona // Poccuiickast rocturms. 2006.Ne 1. C. 43-45.
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Boprbe ¢ ommbkaMu B TpakJaHCKOM CYIOIPOU3BOACTBE yACISICTCS OOJIBIIOE
BHUMaHHe. OO 3TOM CBHUIETEIBCTBYET M TOT (akT, YTO W3 TPEX HHCTAHIMI
CyaeOHON CUCTEeMBI TOJIBKO OJHA MpH3BaHA pacCMaTPHWBATh W pa3pelmiarh Jeia 1o
CYIIECTBY, JBE K€ — IMEPECMAaTPHUBAIOT IMOCTAHOBJICHUS C IEIbIO BBISABICHHUS H
yCTpaHEeHUs OIMMUOOK. BBIHOCS pellleHre, CyJl BBINMOJIHSCT BO3JO0KCHHYIO Ha HETO
(YHKIIUIO MTPAaBOCY/IMS, 32 YTO HECET OTBETCTBEHHOCTH MEPE/I CYI0M BBIIIECTOSIICH
WHCTAHIIMK TI0 CUCTEME CYJCOHOW Hepapxuu, CIOyXKalled COIrIacHO 3aKOHY U B
MOPSAKE, UM YCTAaHOBJIICHHOM, HCIIPABJICHUIO HAPYIICHUH W OMHUOOK, JOMYIICHHBIX
HIDKECTOSAIUMU CyJaMH. OTa CHCTeMa WCIPaBICHHUS CYACOHBIX OIMUOOK W
HapyIICHHH 00pa3yeT HaJAC)KHYIO TapaHTHIO U OXpaHy, KaK HHTEPECOB YYaCTHUKOB
CYJIOTIPOM3BOJICTBA, TaK M COYETACMBIX C HUMH TOCYJaPCTBEHHBIX U 00IIECTBEHHBIX
HHTEPECOB.

B mocnegHee BpeMs B TPakXIaHCKOM IPOIECCYyabHOM 3aKOHOJATEIIbCTBE
MIPOU3OIIUIA CEPhE3HBIC M3MEHEHHS, KacarolIhecs BOIPOca MEPecMOTpa CyIeOHBIX
nmocTaHoBIeHUH. OTHOCHUTEILHO HOBBIM SIBJISICTCS MHCTUTYT aleJUISIIUN, Kaccalus
10 HBIHE JEHCTBYIOIMIEMY 3aKOHOJATEIbCTBY, CYIIECTBYET B BHJEC HEIOJHON
amneJUISAINY, CYIIECTBEHHbIC M3MEHCHHS IPETEPIEIIO U HAJA30pPHOE MPOU3BOJICTBO.
[TosiBlICHHE HOBBIX, COBEPIICHCTBOBAHHWE M KOPPEKTHPOBKA YK€ CYIICCTBYIOIIHUX
WHCTUTYTOB TPaXIAHCKOTO TIPOIlECCyalbHOTO IIpaBa TpeOyeT HX HOBOIO
OCMBICIICHHS, TTO3TOMY, aKTyaJIbHBIM CTAHOBHTCS BOIPOC O IPABOOTHOIICHUSX,
KOTOPBIC JIXKAT B OCHOBE HHCTUTYTA areUIAINHN, KacCalliy U HAJA30pa, B TOM YHCIIe
U O TMPaBOOTHOIICHUAX MEXIy CyJIaMH, IIOCKOJIbKY OTH TPABOOTHOIICHUS
OTIPENICISAIOT CYIIHOCTh YKa3aHHBIX HMHCTHUTYTOB, HMX XapaKTepHbIE YEpTHl U
OCOOEHHOCTH.

CreneHb Hay4yHOH pa3paGoOTaHHOCTHM TeMbl HcCCJeloBaHus. B
COBPEMEHHOHN MpollecCyalbHO HayKe OTCYTCTBYIOT HCCIICIOBAaHUS 110 JTaHHOM
npoOseme. PaHee, yUeHBIMH-TIPOIIECCYyATHCTaMU 00CYXTaJICSI BOIIPOC O TOM, KaKue

OTHOIICHHA CYIICCTBYIOT MCIKAY BbINICCTOAIMMU W HHUKCCTOAINUMU CYIddMU,
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OJIHAKO, BOMpPOC 00 OTHOWIEHHSX MEXAY CyJOM TNEepBOM HHCTAHUMH U
BBIIIECTOSIIMMU CyJaMu TIyOOKO He uccieaoBaici. YacTUUHO yKa3aHHOU
npobyieMbl kKacanuch B cBomx paborax T. WM. Ercrudeera, M. M. 3aiines, A. O.
Kozno, M. C. Illakapsa u ap. OpHako, (yHIaMEHTAIBHBIX HWCCIEIOBAHUN
npoOjieMbl  MPAaBOOTHOIIEHWH  MeXAYy CylJaMH  pa3jIu4yHbIX  ypOBHEH B
MPOLIECCYAIbHON HAYKE HE MPOBOJAUIOCH.

Vka3zaHHble OOCTOSATENbCTBA, a TaKXe HW3MEHEHHUs, NPOU3OILIEIIINE B
IPAXKJIAHCKOM TMPOIECCYyalIbHOM 3aKOHOAATENbCTBE, MPENONpEeAeTIHIA BbIOOP
TEMBI.

IHeinm u OCHOBHBIE 3a4a4H ucciaenosanus. llensamu HacTosIIEro
WCCIEAOBAaHUS  SIBJISIETCA  ONPEACIICHHE IPAaBOBOM  IPUPOABI  OTHOIIEHUH,
CYLIECTBYIOIIMX MEXIY CyAaMH HWXKECTOSIIMX M BBIIMIECTOSAIIMX HWHCTAaHIUN B
rpaXk1aHCKOM CyJONPOU3BOJCTBE, onpeJieNeHre cnenupuKku ATUX
MIPAaBOOTHOILLIEHUH MEXIy CyAaMu pPa3IW4YHbIX HMHCTAHIUN B aleJUIALHOHHOM,
KaCCallMOHHOM M HAaJI30pHOM IPOM3BOJCTBAX. Ba)KHO YCTaHOBUTH. KaKHUE KE ITO
OTHOILLIEHUSI — BJIACTCOTHOLIEHHUS, XapaKTepHbIE JUIsl  TOCYJapCTBEHHOTO,
aAMUHUCTPATUBHOIO IMpaBa WIHM K€ TPa)xJaHCKUE MPOLECCyalbHble, TaK Kak
BO3HUKAIOT B cepe rpa’kJaHCKOTO CYJONPOU3BOICTBA.

JInst 1OCTHIKEHUSI TIOCTABIICHHBIX 1I€JIEM aBTOp CTaBUT Iepes coO0H crienyromume
3a7a4H:

- OIpENeNnTh, KaKoBa MpaBoBas MNPHUPOAA IPABOOTHOLICHHM MEXIAY CyAaMHu
HIKECTOSIIIUX U BBIIIECTOSANIMX HHCTAHIINMI, X XapaKTEPHbIE YEPTHI;

- OMNpENEeNUTh NPEANOCHUIKA BO3HUKHOBEHHS MPOLIECCYANbHBIX MPAaBOOTHOIIECHUI
MEXIy CyJdaMu pas3IMYHbIX YPOBHEH, OCHOBAaHHWS W MOMEHT BO3HUKHOBEHUS
OTHOILEHUN MEXy HH>KECTOSIIUM CYJOM M BBIILIECTOSIIUMU CyJIaMH,

- ACCIIEI0BATh OCOOEHHOCTH CTPYKTYpPbl TAKMX MPABOOTHOIIECHUI: HAIMYUE OOBEKTA,
CyOBEKTOB, COAEpKAaHUSI MPAaBOOTHOUICHUH, OMPENEIUTh COAEPKaHUE IPaKIaHCKUX

MPOLIECCYyANIbHBIX OTHOILIEHUH, CKIIaJbIBAIOIIMXCA MPU PACCMOTPEHUU CYIEOHBIX
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pEIICHHI B aleJUIAIMOHHOM, KaCCAllMOHHOM U HaJI30PHOM TTOPSIIKE;

- YCTAaHOBUTH BIIUSHHUE MOJTHOMOYMI BBIIIECTOSIINX CYJIOB Ha Pa3BUTHUE OTHOIICHUM
MEXJIYy CYJOM BBIIICCTOSIIEH MHCTAHIMM W CYJOM HIDKECTOSIIIMNA WHCTAHIINH,
npeenbl 00s13aTeIbHOCTH YKAa3aHUN BBIIIECTOSIIETO CyJIa HUXKECTOSIIEMY CYY;

- Ha OCHOBE pe3YJIbTaTOB MPOBEICHHOT'O HCCIIEIOBAHMS BBIPAOOTATh PEKOMEHAAIIUN
M0  COBEPIICHCTBOBAHUIO  JICMCTBYIOIIETO  TIPa)kKJAaHCKOTO  IPOIECCYaTbHOIO
3aKOHOJIaTEILCTBA.

O0beKTOM HCCIEI0BAHUAA SABJAKTCH TPAXKIAHCKUE  MPOIECCyaIbHbIE
MPABOOTHOLICHHUSI MEXAY CyJaMHd HWKECTOSIINX W BBIIIECTOSIIMX HWHCTAHIIHM.
IIpenmeTroM wuCCI€I0BAHUS BBICTYNAIOT XAPAKTEPHBIE YEPThI, MNPEANOCHUIKH
BO3HUKHOBEHHS, COJEpKaHUE, CHerupUIecKue OCOOEHHOCTH  TPaxIaHCKHUX
MPOUECCYaNbHBIX  MPABOOTHONIEHUM, CKIAQABIBAIOIIMXCS  MEXAYy CyJaMH B
arneJUIIIMOHHOM, KacCaIlMOHHOM Y HaJI30pPHOM POU3BO/ICTBAX.

MeToao010ru4ecKasi OCHOBa HCCJIeJOBaHUSA. METO0J0TrMYeCKOM OCHOBOM
MPOBEJICHHOTO HCCJICIOBAHUS SIBJISETCS OOIIEHAyYHbIE METOJbI: JHAJICKTHKO-
MaTepPUATMCTUYECKUN  METOJ  TO3HAHUs, aHaliu3, CUHTE3, CHUCTEMHBIH U
CTPYKTYPHBIM TIOIXOJ, a TakKe YacTHO-HAy4dHbIE METOJbI. (OpMaJIbHO-
IOpUIMYECKHUM,  CPaBHUTEIBHO-TIPABOBOM, HCTOPUKO-TIPAaBOBOHM,  (opmanbHO-
JIOTUYECKHM, METO/I MPABOBOTO MOJICIIMPOBAHUS, METO OIIPOCca U aHKETUPOBAHUS U
Ap.

TeopeTnyeckyl0 OCHOBY [JAHCCEPTALMOHHOIO MCCJAEAOBAHUS COCTABHIH
JTOCTUKEHHUS MPOLIECCYATBHON U JPYTUX OTpaciiell HayKH, HaIlleAIINE OTPAKECHHE B
tpynax C. H. A6pamosa, H. 1. Asaeenko, C. C. AnekceeBa, M. A. Annsckepona,
K. C. banuenko — JIrobumosoit, C. B. bo6otosa, E. A. bopucosoii, JI. A. BaneeBoi,
E. B. BacekoBckoro, U. I'mmazoBa, P. E. I'ykacsna, M. A. I'ypBuua, 0. H.
I'penioBa, A. C. I'punanoBa, P. JI. JIxammmosa, T. U. Esctudeenoit, II. O.
Enuceiikuna, I'. A. XKununa, B. M. XKyiikosa, U. M. 3aiiuesa, H. b. 3eiinepa, B. C.

Kanmankoro, A. ®@. Kiueitnmana, A. ®. Kozmosa, K. . Komwucaposa, JI. .
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Jlecuunikoit, E. I'. JIykpsnoBoii, B. I1. Mo3osnuna, M. B. Hembitunoi, I'. Ocokunoii,
A. B. Iloromuna, A. K. Puxtepa, A. K. Cepryn, II. f. TpyOuuxoBa, B. A.
YcrioxkanuHoBa, P. O. Xandunoit, H. A. UYeuwunoit, M. C. IllakapsnH, P. B.
[TaxupbsinoBa, B. lllepctioka, B. H. lllernoga, K. C. FOnenscona, M. K. IOkoga, B.
B. fpxoBa u ngpyrux.

HopMaTHBHYI0 OCHOBY HCCJIeA0BAHHMS COCTaBUIN KOHBEHIIMS O 3alIUTE MPaAB
YyeloBeKa MW OCHOBHBIX cB00Ooj, Kouctutynus Poccuiickoit ®eneparunu,
Jleknapauus mnpaB M CcBOOOJ 4YeloOBeKa U TIpakJaHUHA, ApOUTpakHbIN
npoueccyanbHbii kKojneke Poccuiickon @enepannu, [ paxxgaHCKnl TPOLECCY ANTbHBINA
kojekc Poccuiickoit ®enepanmu U JIpyrue HOpMaTHBHBIE akThl. B pabote
WCIIOJIB30BAJIMCh HOPMATUBHBIE aKThI JJOPEBOIIOLUOHHOTO U COBETCKOIO MEpUOa.

IOMIMPUYECKYI0 OCHOBY HCCJIeJOBAHUSI COCTABIISIIOT OMYyOJMKOBaHHBIE
noctaHoBieHus: u omnpeneneHus Eppomnelickoro Cyna mo mpaBaM 4YelOBeEKa,
Koncturynmonnoro Cyna P®, BepxoBHoro Cyma P®, cynebnas mnpakTuka
CaparoBckoro 00JIaCTHOTO CyJa, MPAaKTUKAa PAllOHHBIX CYJOB, MHUPOBBIX CYJIEH,
onmyOJIMKOBaHHAs M pa3MEIlEHHAas B CIPaBOYHBIX IMPABOBBIX CHUCTEMaxX IMpPaKTHUKa
BepxoBHoro Cyaa P®, a Takxke maTepualibl, OJIYYEHHbBIE B XOJ€ aHKETUPOBAHUS
CyZieH, MoBbIIaBIIUX KBaMu(uKkainuio B CapaToBCKOM TOCyIapCTBEHHOM aKajeMuun
nmpaBa B 2004-2006r.1.

Hay4yHasi HOBH3HA HMCCJEI0BAHUS COCTOMT B TOM, 4YTO BIIEPBBIE B
COBPEMEHHON HayKe TIPAXKJAHCKOIO IMPOLECCYaIbHOTO IIpaBa Ha OCHOBE
KOMILIEKCHOTO U3Yy4YEHUs IIPUPOIBI IPaKTaHCKUX MIPOLIECCY ATIBHBIX
MPABOOTHOLIECHUM MPEANPUHATA TMOIMBITKA PACCMOTPETh CYIIHOCTh TI'Pa)XTAaHCKUX
MPOLIECCYANIbHBIX ~ MPABOOTHOIIEHUM  MEXAY  CyAaMu  HWXKECTOSIIMX U
BBIIIECTOSIIIMX ~ MHCTAHLUM, ONpEAENuTh CHeuu(PUKy, OCOOEHHOCTH 3TUX
MMPABOOTHOILIEHUM B aneJUISIHIMOHHOM, KaCCAallUOHHOM M HaJI30pHOM IIPOU3BOJICTBAX,
npoOyiieMbl  mepecMoTpa CyAeOHBIX  IOCTaHOBJICHMI C TOYKH 3pEHHUS

Hp&BOOTHOHICHHﬁ, CKJIAAbIBAIOMIUXCA MEKAY CydaMU pa3IMdHbIX WHCTAHIAH.
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Ha 3amury BBIHOCATCS CIEAYIOMIME TOJOKEHUS, OTPAXAIUE HOBHU3HY
MPOBEJCHHOTO UCCIEI0BAHUA:
1. OTHOIICHUSA, CKJIAQJbIBAIOIIMECS MEXKAY CyJaMH  HUXKECTOSIIUX H©
BBIIIECTOAIIMX  MHCTAaHIHMM  ABJSIOTCS  TPAXJAHCKUMU  MPOILECCYATbHBIMH,
MOCKOJIbKY OHH BO3HUKAIOT, MPEKPAIAIOTCA WM HU3MEHSIOTCSI Ha OCHOBE HOPM
rpakIaHCKOTO MPOIECCYAIbHOTO MPaBa, CyOBEKThl ATUX MPABOOTHOIICHUHN CBS3aHBI
MEXIy cOO0H IOpUINIECKUMH TIPaBaMU U 00S3aHHOCTSIMHU, HOCSIT BOJICBOUM XapaKTep
(BO3HMKAIOT 10 HWHUIMATHBE CyOBEKTOB IPABOOTHOILICHHI), OXPAHSIOTCS
TrOCyJapCTBOM, OTIUYAIOTCA UHIMBUAYATU3UPOBAHHOCTHIO CYOBEKTOB;
2. OTHOIIEHUS MEXAY CYyJaMu pPa3JIMYHbIX HWHCTAHUUA — 4YacThb CHUCTEMBI
TPAKIAHCKUX TMPOIECCYabHBIX MPABOOTHOIICHUM, TMPEACTaBsIoONas coOoi
ypEryJIMpOBaHHbIE rpakIaHCKUM POLECCYaTbHBIM 3aKOHOJIaTCIILCTBOM
BJIACTCOTHOIIICHUS, OOYCJIOBJICHHbBIC TPABONIPUMEHUTEILHON ACATEIbHOCTHIO CY/IOB,
CKJIAJBIBAIOIINECA MEXIY CyJaMH II€pPBOM, BTOPOM W HAA30PHOW HWHCTAHUHAMU B
aneJuISIIMOHHOM, KacCcalluOHHOM 170307 Ha/I30pPHOM MPOU3BOJICTBAX,
XapakTepu3yeMble CHUCTEMHOCTbIO, JIWHAMUYHOCTBHIO, OOIIEH IEJIbI0 KOTOPBIX
SBJISICTCSl 3alllUTa MpaB M 3aKOHHBIX HHTEPECOB CYOBEKTOB CYIOMPOU3BOJICTBA
MyTEM MTOCTAHOBJICHHS Cy/1Ie0HOTO aKTa;
3. JUIS TPABOOTHOIIEHUW MEXKIYy CyJlaMUd HWXKECTOSIUX W BBIIIECTOSIIUX
WHCTAHIIUM XapaKTEepHBbI BJIACTCOTHOLIEHUS, KOTOPhIC OOYCIOBJIEHBI IEISIMH U
3aJla4yaMyd  CyJIOB BBIIIECTOSIIIIMX HWHCTAHIMN, HAJEICHHBIX HWCKIIOYUTEIbHBIMU
MOJTHOMOYMSIMH 10 MPOBEPKE MOCTAHOBJICHUHN CYJI0OB HUKECTOSIIIMX HHCTAHIIHIA;
4. TEOpHUS €AMHOTO MPOLIECCYATBbHOTO MPABOOTHOIIEHHS OTPUIIAET BO3MOKHOCTh
CYIIECTBOBAaHUSA IMPOILECCYalIbHBIX OTHOIIEHWW MEXAYy CyAaMHd HUXe- U
BBIILIECTOSIINX HMHCTAHIMA. ABTOp CYWTAET, YTO KOHUEMIMS O CHUCTEME
rpakIaHCKUX TPOIECCYaIbHBIX IMPABOOTHOILICHUN HauOOJiee TOYHO OINPEACIIsieT
CTPYKTYpY TPaKIaHCKUX MPOUECCYaTbHBIX OTHOUIEHWM, M, HCXOId U3 €€

MIOJIO’KEHUW yCTaHABIMBAECT, YTO TPAXKIAHCKHUE MPOLECCYAbHbIE TPABOOTHOLIEHUS



9

MEXIy CyJaMd  pPa3Iu4HbBIX  YpOBHEH  MPEACTABISAIOT  COOOM  cHUCTEMY
B3aMMOCBSI3aHHBIX U B3aUMOOOYCIOBICHHBIX AJIEMEHTAPHBIX IIPABOBBIX OTHOIIICHUIA;
5. COBOKYITHOCTh MHOECTBAa 3JICMEHTAPHBIX TPAXKIAHCKUX MPOIECCYaTbHBIX
MIPABOOTHOIIICHUH, BBICTYIIAIONIAsl B KAa4yeCTBE €IWHOM CHCTEMBI, CO37aCT HOBOE
KaueCTBEHHOE  sBJICHWE, OOpa30BaHUE, KOTOPHIM  SIBISIETCA  TPaXKIAHCKOE
CYJOTIPOM3BOICTBO, KaK BHEIIHSIS (DOpMa BRIPAKEHHUS CHCTEMBI IPAaBOOTHOIICHHA,

6. TpaXIaHCKUE  TPOIECCyalbHbIE  MPABOOTHOIIEHUS  MEXAY  CyJaMH
HIDKECTOSIIUX M BBIIIECTOSIIIUX WHCTAHIIMN UMEIOT CBOIO CTPYKTYPY, T/I€ CYOBEKT —
OpraHbl TOCYJIapCTBEHHOW BJIACTH — CYAbl HWIKECTOSIINX U BBIIIECTOSIINX
WHCTaHIINKM, OOBEKT — €0, TMOJJIeKallee MEepecMOTpy B CyJle amneuISIIMOHHOU
WHCTaHIIMK, W TIOCTAHOBJICHUSI, BRBIHOCUMBIC CYyJaMU HIDKECTOSIIUX WHCTaHIWU, a
COJIep)KaHME COCTABJISIIOT TPOIECCYaTbHbIE JIEUCTBUSA CYJO0B Pa3IMYHBIX YPOBHEH,
(hopMOii BBIPaKEHHSI KOTOPBIX CITYy’KaT CYOBbEKTHBHBIC IPaKIAHCKHE MPOIIECCyaTbHbIC
mpaBa U 00s3aHHOCTH,

7. 00BbEKTaMH TPAXKIAHCKUX IPOIECCYyATbHBIX OTHOIICHUH MEXIy CyJIaMH
BBIIIICCTOSIIIIMX M HIDKSCTOSIIUX WHCTAHIMK B alelUIAIMOHHOM ITPOW3BOJICTBE
SBJISIFOTCS.  OTNPECIICHHE MHPOBOTO CYAbHM M JIeJ0, IEepecCMaTPUBAEMOE CYAOM
BTOPOM HHCTAHIIMHM 110 CYIIECTBY, TMOJ KOTOPHIM TIOHHUMAETCS MaTepHaIbHO-
MPaBOBOM CIOp, BO3HUKIIMA MEXIy CTOPOHAMH, WM OXpaHSAEMbIH 3aKOHOM
HWHTEpEC, KOTOPhIE TOJJIekKAT MMOBTOPHOMY PACCMOTPEHHIO B CYJIe amleIUISIIMOHHON
WHCTAHIINM, C LETbI0 BBISIBICHUS M YCTPAHEHUS OUIMOOK, JOMYIICHHBIX MHPOBBIX
CyIbeH;

8. 00BEKTOM TpaXXJAaHCKUX IIPOIECCYAIbHBIX OTHOIIECHUH MEXIy CyJIaMH
BBIIIECTOSIIIIMX ¥ HUKECTOSIIIMX WHCTAHIIMA B KacCAllMOHHOM IPOM3BOJICTBE
ABJISICTCSL Cy/IeOHOE TMOCTAHOBJICHHWE, BHIHECEHHOE CYJIOM TIEPBOM WHCTAHIIMM W HE
BCTYIIUBIIIEE B 3aKOHHYIO CHJIy, a OOBEKTOM TPa)KAaHCKHUX TPOIECCyaTbHBIX

OTHOIIICHUM B HaA30pHOM ITPOU3BOACTBEC ABJIAIOTCA BCTYIIMBIIMWC B 3aKOHHYIO CUITY
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CyneOHblE TOCTAHOBJIEHUS, BBIHECEHHbIC CyJaMU IE€pBOM, BTOPOM, HaA30pHOMU
WHCTaHIUY;
9. ynotpebasieMmoe 3akoHoaatenem B 4 . 2 cT. 347I'TIK P® cinoBocoyeTanue «B
MHTEpecax 3aKOHHOCTW» CIIeJlyeT MOHMMAaTh KaK COBOKYMHOCTb MJI€M W B3IJISZIOB,
MOCPEJCTBOM KOTOPBIX Y BCEX YYAaCTHHUKOB MPABOOTHOIIECHUU (dopMHUpyeTCs
BHYTPEHHSSI TIOTPEOHOCTh B COBEPIICHUM TPABOMEPHBIX MOCTYNKOB (JIMCIOTKUH
A.B.) u ipetaracTcss KOHKPETH3UPOBATh YKA3aHHYIO HOPMY CIICAYIOIIHMM 00pa3oMm:
«2. Cyn KaccallMOHHOW WMHCTAHIIMM BIIPaB€ MPOBEPUTH pPEIICHUE Cyla IMepBOH
WHCTaHIIMKM B TOJHOM 00BEME, €Clii OOHAPYKHUT CYIIECTBEHHBbIC HAPYUICHUS HOPM
MaTepUaIbHOTO M MPOIECCyalbHOTO TMpaBa, HE OOXaJOBaHHBIC JUIIAMH,
YYacCTBYIOUIMMH B JieJie, HO MPH 3TOM YIIEMJISIONIME MPaBa U 3aKOHHbIE MHTEPECHI
rPa)KJ1aH U OpraHu3alnn.»;
10. mnpormeccyanbHbIe JEHCTBUS, COBEpIIIAEMbIE B X0OJI€ HAI30PHOTO MPOU3BOJICTBA,
MIPEAIIECTBOBABIINE UCTPEOOBAHMIO JIela U3 CYyJla HIDKECTOSIIECH MHCTAHIIUU CYJIOM
HaJ[30pHOM WHCTaHIIUH, SIBJISIFOTCS MPEANOCHUIKAMHU BO3HUKHOBEHUSI
MPOLIECCYANIbHBIX PABOOTHOIIEHUH MEXKy CYJIOM HAJ30pHON MHCTAHIIUU U CyJaMU
HIKECTOSIIUX UHCTAHIINM;
11. o00s3aTenbHOCTh YyKa3aHWW BBIIIECTOSIIETO Cy/la O TOJKOBAaHUU 3aKOHA
3aKJII0YAeTCd B TOM, UYTO CyJ HAJ30pHON HHCTAHIIMM TOJIKYET HOPMBI, paHee
MPUMEHEHHbIE CYJOM HIXKECTOSIEW WHCTAHIIMM, pa3bsICHAA, B UYEM CYTb
JOMYIIIEHHBIX MM OIIMOOK, W KaK TMPaBUJIBHO CJENyeT MOHUMAaTh MPUMEHEHHBIN
3aKOH, HAaleIuBas CyJ, BHOBb pAacCMAaTPUBAIONIMK J€710, HA MPABUIBHOE €ro
paspelieHue.

Hayunasi m npakTH4ecKasi 3HAYUMOCTb Pe3yJbTaTOB HCCJIeI0BAHMS

3aaun HAayKH TPaXXJAHCKOTO MPOIECCyalbHOTO TIpaBa TPeOYIT 0co0oro
BHUMaHUsl K AaKTyaJbHbIM TEOpeTHYeCKUM mpobisemam. Mx pa3paboTka Moxker
MIOMOYb JEIbHEUIIEMY pa3BUTHIO K COBEPIICHCTBOBAHUIO 3aKOHOAATEIHCTBA,

MOBBILLIEHUIO YPOBHS 3(G(EKTUBHOCTH MPABOCYIUA MO TPaKIAHCKUM JieJaMm,
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MOCKOJIbKY, Kak BepHO oTmeyaeT P. O. XanduHa, NpaBOOTHOILICHHE BHIPAXKAET
0COOBII BUJI CBSI3U MpaBa C PErYJIUPYEMbIMU UM OOILIECTBEHHBIMH OTHOUIECHUSIMH, B
KOTOPOW JMAIEKTUYECKH COUYeTaeTcsd aOCTPAKTHOCTb HOPMBI C KOHKPETHOCTHIO
JAHHOTO  JKH3HEGHHOTO  oTHomreHms. Il09TOMy, HCCIEGIOBAHHE  MPOGIEMEI
MIPAaBOOTHOLLIEHUA MEXAY CyJaMH MMEET HE TOJbKO TEOPETUYECKOe, HO U
MpakTHueckoe  3HaueHue. bonee  rimyOokoe — HcCclieloBaHHE  MPOOJIEMBbI
MIPOLIECCYANIBHBIX MPABOOTHOLIEHUN MEXKIY CyJaMH HIXKECTOSAIIMX M BBIIIECTOSIINX
VWHCTAHIIMM TO3BOJISIT BBISIBUTH HENOCTAaTKH, HMMEIOIIMECS B JICHCTBYIOLIEM
3aKOHOJATENbCTBE IPU  PEryJUPOBAaHUM  ANEIUIALMOHHOTO,  KacCalMOHHOTO,
HAaJ30PHOTO MPOU3BOJCTB M ONPEIEIUTh OCHOBHBIE MYTH UX YCTPAHEHMS, MyTEM
BHECEHUS NPEMIOKEHUN MO COBEPIICHCTBOBAHUIO I'PAXKIAHCKOTO MPOLECCYaTbHOTO
3aKoHOAaTeNnbcTBa.  MccnmegoBaHue YyKa3aHHOM NPOOJIEMbl MOMKET MOCITYXHUTh
OCHOBOM mJisi 0OJiee YETKOr0 W MOJHOTO YPEryJupoBaHUs B 3aKOHOAATEIIbCTBE
WHCTUTYTOB TMEpPECMOTpa CYIEOHBIX AaKTOB, TOYHOIO ONpENEJIeHUs TpaB H
00s13aHHOCTEN Cy/OB IO OTHOLIEHUIO JIpYr K JpYry, a TaKxKe I aHalu3a Hux
MPAKTUYECKON JIESITENBHOCTA IIPU NPOU3BOJCTBE B CyJaxX aleJUIALUOHHOM,
KaCCallMOHHOM Y HAaJA30PHON MHCTAaHIUM.

Anpobanusi pe3yJbTaTOB HCCJIEI0BAHHMSA. TeopeTnyeckue W NPaKTUUYECKHE
NPEAJIOKEHNUS W BBIBOABI JUCCEPTALMOHHOTO MCCIENOBAHHUS OOCYXIEHBI Ha
3acefaHuAX KadeIpbl TrpaxaaHckoro mpouecca CapaToBCKOM TrocynapcTBEHHOU
akazemMuu npaBa. OCHOBHBIE BBIBOJBI M IMOJIOKEHUS, UX apryMEHTALUS HAIUIM CBOE
OTpakeHHE B HAYUHBIX CTAThAX, OMyOJIUKOBAHHBIX aBTOPOM.

OTtnenpHbIe NOT0XKEHUS AUCCEPTALIMH ObLIN 00CYkKACHBI Ha «KPYTJIBIX CTOJAX» C
CyIbsSMH, TOBBIIABIIMMU KBanudukauuio B CapaTOBCKON ToOCyAapCTBEHHOU

akanemun npasa B 2004 — 2006.t.

! Xanduna P.O. O6mee yuenue o npaBootHomennu. M., 1974.C. 4.
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CTpyKTypa AHCCEPTALMOHHOIO HCCJaeA0BaHus. [luccepranus COCTOUT U3
BBEJICHUSA, TpPEX TIJaB, OOBEOUHSIONMX MIECTh maparpadoB, 3aKIIOYEHUS W
o6ubnuorpadumu.

OCHOBHOE COAEPKXAHUE PABOTBI

Bo BBeaeHMM O00OCHOBBIBaeTCsI BBIOOp TEMbI JUCCEPTAllMU, AKTYyaJIbHOCTh
WCCIE0BaHUs, CTENIEHh HAyYHON pa3pabOTaHHOCTH TE€MBbI, OMPENCISIOTCS LEeNu U
OCHOBHBIE 3a/Ja4¥, NOPEIMET MWCCIEIOBaHMS, H3JIaraeTcs MeTOI0J0rnYecKas,
TeopeThueckas, SMnupuyeckas 06aza, HaydHass HOBU3HA JMcCepTalMU, €€ Hay4yHas
U TpakTU4YecKas 3HAYUMOCTh, (OPMyJUPYIOTCS OCHOBHBIE  IOJOXKEHUS,
BBIHOCHMbBIE Ha 3alllUTy, COJEpKaTrcs CBeAeHUus 00 amnpodauuu pe3yiabTaToB
UCCIIEIOBaHUS U O CTPYKTYpe paboThI.

B mnepmoit ruaBe <«lIpaBoBas 1mpUpola OTHOWIEHWA MEXIYy CyAaMH
HUKECTOSANIUX M BBIMIECTOSIUX HWHCTAHIIMIA», COCTOSIIEH H3 Tpex mnaparpados,
00OCHOBBIBAIOTCSI TOJIOXKEHUS, B COOTBETCTBHUM C KOTOPBHIMU IPABOOTHOIICHHUS
MEXy HUKECTOSIIIIMMHU U BBILIECTOSIIIIUMU CyAaMu OOYCIOBJIEHbl HAIUYUEM TaKOTO
crenupuIecKoro mpu3HaKa Cy1e0HOM CHCTeMbl KaK MHCTAaHIIMOHHOCTbH; MPOBOJAUTCS
HMCTOPUYECKUI aHaNIM3 CTAHOBJIEHUS MHCTAHIIMOHHOW CcyaeOHOU cucteMbl B Poccun;
HCCIEAYeTCsl TNpaBoOBas NPUPOAA OTHOLIEHHW MEXAY CyJaMU HIDKECTOAIUX U
BBILIECTOSAIINX UHCTAHIIMM, UX XapaKTEPHBIE YEPThI, MPEANOCHUIKA BOZBHUKHOBEHUS U
CTPYKTypa TaKUX MPaBOOTHOILIECHUH.

B nepBom mnaparpage «lIpaBoBas npuposa OTHOIIEHHM MEXIYy CyAdaMH
HIDKECTOSIIIUX W BBIIIECTOAIIMX MHCTAHIMM, UX XapaKTEPHBIE YEPThI» HCCIENYETCS
MpaBoOBasl IPUPO/IA MTPABOOTHOLIEHUN MEXKIY CylamMu. PacCMOTpEB OCHOBHBIE YEPTHI,
XapakTEpHbIE JUIsI MPABOBBIX OTHOLICHHWW., aBTOp NPUXOAUT K BBIBOAY, 4YTO
OTHOILEHHUS, CKJIAABIBAIOLIMECS MEXAY CyJaMU Ppa3IMYHbIX WHCTAHLUWW SBISIOTCS
npaBoBbIMU. O/HAKO, B CHIIy TOTO, YTO CYJIbl — 3TO OpPIraHbl BIACTH, BBIIOIHSIIONINAE
rOCYJAapCTBEHHbIE 3aJayd, aBTOPOM HCCIEAYETCs BONpoc: B cdepe TIpakIaHCKOTo

CYIONPOM3BOACTBA CYJbl BCTYNMAlOT MEXIy C000il B TrocynapCTBEHHO-TIPABOBbIE
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OTHOIIECHHS JTHOO rPpakKIaHCKUE TPOIIeCCyaTbHbIC OTHOMICHHS. [[poaHaTn3HupoBaB TECHOE
NepeIUieTeHHe MpaB W O0S3aHHOCTEH Cyma KakK TOCYJapCTBEHHOTO oOpraHa, M Kak
CyObeKTa IPaXIaHCKHX MPOIECCYATbHBIX MPABOOTHOIIICHHH, ABTOP MPUXONUT K BBIBOIY,
YTO OTHOIICHHS, BO3HUKAIOIIME MEXKIY CyJaMH BBIIIC- U HIKECTOSIIINX MHCTAHIINM, KaK
CyObEKTAMH  TPAKIAHCKUX  MPOIECCYATbHBIX  MPABOOTHONICHWM,  SIBJSIFOTCS
IPaXIAHCKMMH TPOIECCYaTbHBIMH.

Jlayiee  aBTOPOM  PAacCMATpPUBAIOTCS  XapaKTepPHbIE  YePThl  TPAKITAHCKHX
MPOIECCYATBHBIX TIPABOOTHOIICHUH, TIPHMEHUTEIILHO K MPOIECCYaTbHBIM OTHOIICHUSM
MEXIy CyJaMH pa3JIMYHbIX YPOBHEH C TOYKM 3PCHHS KOHIEMIMHA O KOHCTPYKIIUH
IPaXIAHCKHUX TIPOIIECCYyaTBbHBIX MMPABOOTHOIICHHUH. B pabote oOparaercss BHUMaHUE Ha
TaKOW MPU3HAK MPABOOTHOIICHHUH, KaK BJIACTHOCTh, U JIOKA3bIBACTCS, YTO MEXKIY CyJIaMH
Pa3TMYHBIX MHCTAHIIUH TAKXKe CYIIECTBYIOT BIACTCOTHOILICHUSI, KOTOPBIC MPOSIBIISIOTCS B
PYKOBOJISIIIEH POJTH BBIIIECTOSIIETO Cy/a, Kak OpraHa HaJeJCHHOTO HCKIFOUUTETbHBIMH
TIOJTHOMOYHSIMH TI0 ITPOBEPKE MOCTAHOBIICHUI, BRIHECEHHBIX HUYKECTOSIIIUMU CYIIaAMH.

AHaMM3UPysT OCOOCHHOCTH TPAKIAHCKUX TMPOIECCYaTbHBIX MPABOOTHOIICHHIA,
aBTOP CKJIOHSETCS K TOMY, YTO TPaKIAHCKHE MPOIECCYaTbHbIC MPABOOTHOIICHHUS,
CKJIa/IBIBAIOIIIAECS MEK/Y CyJaMH HIKE- M BBIIIIECTOSIIIMX HHCTAHITUM, CYIIIECTBYIOT KaK
CHCTEMa DJIIEMCHTapHBIX OTHOIICHWH, U, Kak MPEICTaBIsACTCsA, MpoOIeMoid
pasHorjgacuii MeEXIy YYCHBIMH B BOIPOCE O KOHCTPYKIHH TPaKTAHCKHUX
NPOIIECCYaTbHBIX MPABOOTHOIICHUH, SBIISIETCS pas3luYHas TPAKTOBKA TEPMHUHA
«eUHBI». [IpUBEIEHHBI TEPMHUH MOKHO TOHUMATh B JIBYX Pa3IHYHBIX CMBICIIAX:
Kak oauH (0JHO TmpollecCyalbHOE IMPABOOTHOIICHHE), JHOO Kak  OOIIuid,
o0beauHeHHbIH. ECiM MOHMMATh MpoleccyalbHbIe OTHOIICHUS Kak eauHoe (0/HO)
npaBootHoienue (A. ®@. Kneitaman, B. I1. Mo3osinH), B KOTOPOM Ha OJHOW CTOPOHE
BCerjaa BBICTYMaeT cya (B TpeX CBOMX HIIOCTACSAX. IEPBOM, BTOPOM, HAI30pHOM
WHCTAHIIMAX), & HA JPYroi MHbIC YYACTHUKHU CyJOMPOU3BOJICTBA, TO MPHU BHIHECCHUU
CYZIOM HE3aKOHHOTO W HEOOOCHOBAHHOTO PEIICHUS, MOCICIOBATEIILHOCTh Pa3BUTHS

OTHOIIIEHWN Kak Obl MpephIBaeTCs TUOO0 3aMbIkaeTcs Ha cebe ke. CienoBaTenbHO,
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TEOpUSI €IUHOIO TMPOLECCYaTbHOTO MPABOOTHOIICHUS, B CUJIY OTCYTCTBHUSI TAKOTO
XapaKTepHOr0 MNpPU3HAKA TPAXKIAHCKUX MPOLECCYalTbHbIX MNPABOOTHOIIEHUM, KakK
MOCJIEIOBATEIIBHOCTh UX Pa3BUTHA, OTPHUIIAET BO3MOKHOCTh CYIIECTBOBAHUSA
MPOIECCYATbHBIX OTHOIICHUN MEXTY CyJaMU HH>KE- M BBIIIIECTOSIIIUX WHCTAHITUH.

Eciu TepMHH «eOuHBIN» MOHMMaeTCs Kak oOmui, OOBEIUHEHHBINH, TO
NPUMEHUTETBHO K TPaAXKIAHCKUM MPOLECCYAIbHBIM MPAaBOOTHOIIEHUSIM, CJIOBO
«eIUHBIN» CBUJETEIHCTBYET O HAIWYUU TPHU3HAKOB, OOBEAMHSIONIUX OTIEIHHBIC
aleMeHTHI. B KauecTBe Takoro 0ObEAMHSIONIETO MTPU3HAKA BBICTYIIACT 11€J1h, KOTOpas
COMIKAeT BCEX YUYACTHUKOB MPOIECCYyaTbHBIX MPABOOTHOIIECHUH, CO3Ma€T HEKYIO
OOIIIHOCTh, COBOKYITHOCTh MHOTHX IIPaBOOTHOIIEHWW, HO HE JaeT OIHOTO
npaBootrHomenust  (H. b. 3eiinep, T. FO. Bapummonsckas, T. Y. Esctudeera). Ha
OCHOBAaHHMH 3TOT0, aBTOP JEIAET BBIBOJI: TPAXKIAHCKHUE MPOLECCYATbHBIE OTHOIIEHUS,
B TOM YKCJIE U MEXKIY CyJaMH Pa3JIMYHbIX YPOBHEW —3TO CUCTEMA B3aMMOCBSI3aHHBIX
¥ B3aMMOOOYCIIOBJICHHBIX 3JIEMEHTAPHBIX MPABOBBIX OTHOIICHHM, €IUHCTBO KOTOPOU
MPOSIBIISIETCSL B HAJIMYKE OOIIIEeH, €TMHOM TICITH.

B pesynprare oOBeAMHEHWS OJHOM CHEIU(UUECKOW IEIBI0 COBOKYITHOCTH
3JIEMEHTApHBIX MPABOOTHOIICHUN JOPKHO OOpa30BBIBATHCS KAYE€CTBEHHO HOBOE
SABJICHUE, TIpoIecc, oTHomeHue. IlpoBens aHanu3 nePUHUIUN «TpakIaHCKUE
MPOLIECCYaJbHbIE  MPABOOTHOIICHUS» W «TPAXIAHCKOE  CYAONPOU3BOICTBO,
HCTIOJIb3yEMBIX B MPOLIECCYAIbHOM HayKe, B padoTe CliejIaH BBIBOJI, YTO COBOKYITHOCTh
MHOXXECTBA  DJIEMEHTapHBIX TPAXAAHCKUX  MPOIECCYaTbHBIX  MPABOOTHOIICHUH,
BBICTYIAOIIAs B KAYE€CTBE €AMHOM CHCTEMBI, CO3Ja€T HOBOE KAYECTBEHHOE SIBIICHUE,
o0Opa3oBaHue, KOTOPBIM H SIBISETCS TPaKIAHCKOE CYAOIPOM3BOJCTBO, Kak (opMma
BBIPAKEHUS CUCTEMBI IIPABOOTHOIIICHHIA.

[To pe3ynapTaram HCCIEAOBAHUS MPUPOALI TPAKIAHCKUX MPOLIECCyaTbHBIX
MIPAaBOOTHOIICHUH M X XapaKTePHBIX YEPT, aBTOPOM C(HhOPMYyJIMPOBAHO OTpeIeTICHNUE,
rpaXAaHCKUX MPOLECCYAIbHBIX OTHOIIECHHUS MEXIY CyJaMd HUKECTOSIINX H

BBIIICCTOAIINX WHCTAHIUM.
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Bo BTOpoM mnaparpadge «IIpennocbuUIkKM BO3HUKHOBEHHUS TPaKIAHCKHUX
MPOIECCYATbHBIX MPABOOTHOLICHUN MEXKIY CyJaMHU HUKECTOSIIUX W BBIIIECTOSIIUX
WHCTAHIM», aBTOPOM BBISCHSIOTCS TMPEANOCHIIKM BO3HUKHOBEHHS T'pPa)KIaHCKUX
MPOIECCYATbHBIX MPABOOTHOIICHUN MEXKIY CyJaMHU HUKECTOSIIUX W BBIIIECTOSIIUX
WHCTAHIUH.

ABTOpOM  OOOCHOBBIBAE€TCS  TMO3WIIMS, YTO  KaTEropus  TpakKIaHCKOM
MPOIIECCYaTbHOM  TPABOCIIOCOOHOCTH HEMPUMEHMMa K CyOy Kak CyOBeKTy
IPKIAHCKUX MPOIIeCCyaIbHBIX TPABOOTHOIICHHH, a, CJIEA0BATEILHO, HE MOXKET OBITh
W TPEANOCHUIKON IS BO3HHMKHOBEHMsI OTHOIICHHM MeXay cyaamu. B pabote
HCCIIETyeTCd M BOMPOC O KOMIETEHIHUH CyAa Kak MPEANOChUIKM BO3HUKHOBEHHMS
MPaBOOTHOIICHUN MeEXIy cyaamu. OJHAKoO, y4WuThiBasg TOT (pakT, 4TO, COTJIACHO
JICUCTBYIOIIEMY 3aKOHOAATENIbCTBY, TPAXIAHCKOE CYJOTPOU3BOJICTBO MOXKET OBITh
BO30Y’)KJIEHO IMyTeM Ioaa4H >kanoObl (MpeJCTaBIICHHs) 3aMHTEPECOBAHHBIM JIHIIOM,
CJIEIOBATENbHO, YCIOBHEM BO3HHUKHOBEHHMS TPAKIAHCKHX  MPOLECCYaATbHBIX
MPABOOTHOLICHUHN SIBJISIETCSI COBEPILICHUE ATOr0 JIEMCTBUSA, KOTOPOE OTHOCHUTCS K
Takol 00s3aTeILHON MPEANOChlIKe, Kak ropuauyeckuii (akrt. Mcxomst u3 aToro,
KOMIIETEHIIUSL CcyJa OyJeT BTOPUYHOM MO OTHOIICHUIO K TEPBUYHOMY JICHCTBUIO
3aMHTEPECOBAHHOTO JIMIIA 10 Tojaue kaao0s! (MpeacTaBieHus) B cya. B cuiy yero,
aBTOP MPHUXOJUT K BBIBOIY, YTO KOMIIETEHIIUIO CyAa, KaK COBOKYITHOCTh ITOJTHOMOYH I
M0 TIPOBEpPKE CYJIEOHBIX AaKTOB CYJOB HWXKECTOSIIUX HWHCTAHIUNA, MOMXHO
paccMaTpuBaTh Kak OHY M3 COCTABIISIONINX IOPUANIECKUX (HAKTOB.

B pabGote B acmekre wucciaenoBaHus OPUAMYECKUX (HAKTOB, HEMAaJOBAKHOE
3HAYECHHE Y/ICJICHO MPOLECCYAIbHBIM JEHUCTBUSAM, COBEPIIIAEMbBIM CYIAMHU HUKECTOSIIX
VWHCTaHIMI, KaK YCJIOBHSIM JIJIi BO3HUKHOBEHUS TPAXKIAHCKUX MPOLECCYaTbHBIX
MPABOOTHOIICHUH MEXTY CYAAMH HUKECTOAIIUX Y BBIIIECTOSIINX WHCTAHIIUM.

Kpome Toro, cpemu ropuandeckux (aKTOB pacCMATPHBAIOTCS M CPOKH
BO3HUKHOBEHHSI TPAKIAHCKUX MPOILIECCYATbHBIX IPABOOTHOLIEHUH, B YAaCTHOCTH M

MEXIy CYAAMH DPa3IMYHBIX YPOBHEH, IMOCKOJIBKY 3a4acTyl0 MOMEHT BO3HUKHOBEHUS
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TPAXIAHCKUX MPOLECCYaJbHBIX MPABOOTHOLICHWHA HE COBMNAJacT C MOMEHTOM
BO3HUKHOBEHHUSI TPAXKIAHCKUX ITPOLIECCYANTbHBIX IMPABOOTHOLICHUI MEXIY CydamH, U B
3aKOHOAATEIBLCTBE UMEIOTCS HEKOTOPAs HEONIPEAEIIEHHOCTb, KaCaTEIbHO 3TUX CPOKOB.

Tpernit naparpadg «CtpyKTypa IPAXKIAHCKUX MPOLIECCYATIBHBIX
MPaBOOTHOIIEHUH MEXY CYAaMU HHKECTOSIIMX U BBIIIECTOSIIMX MHCTAHIUM: CyObEKT,
OOBEKT,  COJEp)KaHWE»  TMOCBAIIEH  MIpodjieMaM  CTPYKTYphl — TIPa)KIaHCKUX
MPOLIECCYATIBHBIX OTHOIIEHUN MEXAY CyAaMH Pas3IMuHbIX ypoBHEW. [IponeccyanbHbie
MPaBOOTHOILIEHHSI CTPOSATCS HA HAavanax CyOOpIuHALIUY, TJe XOTsI Obl OIMH U3 CYObEKTOB
HAQJEJEH BIIACTHBIMM IIOJHOMOYMSMHU. BractHoe Havyano B mpoleccyaabHOM
MPAaBOOTHOIIEHUH TPEATOaraeT HaIu4ue 00s3aTeNbHOrO, CIEMUATBHOTO, PELIAIOIIETO
(mmupytorero) cyObekTa, KOTOPBIM B TPaKIaHCKOM CYIONPOHM3BOJICTBE SIBISIETCS CY/I.
Ocoboe TONOKEHHE BBIIIECTOAIIETO CyJa BbIpAXKaeTcs B  HCKIIOYMTEILHOM
MOJIHOMOYMH TI0 ITPOBEPKE IMOCTAHOBJIEHUN HWDKECTOSAIIUX CYIOB, PYKOBOJICTBE BCEM
XOZIOM MPOU3BOJCTBA MO KaXIOMY KOHKPETHOMY JIEJTy U B BBIHECEHNUU IMOCTAHOBJICHUI
10 BCEM BO3HUKAIOUIUM MPY 3TOM BOIIPOCAM.

AKTyaJIbHbIM SIBJISIETCS. BOIIPOC O TOM, SIBJISIFOTCSL JIM CyOBEKTaMH TPakIaHCKUX
MIPOLIECCYANIbHBIX TMPABOOTHOILIECHUN JTOJDKHOCTHBIE JIMIA CyAa — CyIpd. PaccmorpeB
pa3NUyHbBIE TOYKH 3pPEHMSI YUYEHBIX-TIPOLECCYAINCTOB HAa J3TO CUET, &, TaKXKe
MIPOAHATU3UPOBAB HOPMBI JEHCTBYIOLIETO 3aKOHOAATEIBCTBA, ABTOP JIENAET BBIBOJ, YTO
CyObEKTaMHU B MPOLIECCYaTbHBIX OTHOUIEHUAX MOTYT BBICTYNaTh TOJIBKO CY/JIbl, T€MCTBUS
KOTOPbIX B KOHKPETHBIX TPABOOTHOLICHUSX BBIpaKalOTCd JMOO B JCUCTBHAX
KOJIJIETHAJIBHOTO COCTaBa Cy/1a, TM0O0 B €AMHOIMYHBIX ICHCTBUSX CY/IbU.

OO0s13aTeNnbHBIM 3JIEMEHTOM JIIOOBIX TMPABOOTHOIICHUN BBICTYNAET €ro OOBEKT.
Bomnpoc 00 00BeKTe TpakJaHCKHX MPOIECCYATbHBIX IPABOOTHOIICHUH B HAyYHOU
MIPOLECCYAIBHOM  JINTEpaType SBJISIETCS  CHOPHBIM. VM3yuMB MHEHMSI  y4YEHBIX-
IPOLIECCYAINCTOB 00 00BEKTE NMPABOOTHOLIEHUS, aBTOP COIVIAILAETCS C TEMU YUEHBIMHU,
KOTOpbIE MPU3HAIOT B KAYECTBE 00BEKTA T€ «OJara», Ha KOTOpbIe HAalpaBJIeHbl JEUCTBUS

CYOBEKTOB I'PaKJAHCKUX MPOLECCYaTbHBIX MPAaBOOTHOLICHUH M pajid KOTOPBIX JTaHHbIE
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MPaBOOTHOIIICHUSI PA3BUBAIOTCSl, W JIENA€T BBIBOJ, UYTO OOBEKTOM  TI'PaKIAHCKUX
MPOIIECCYATIbHBIX MTPABOOTHOIIEHUNA MEXAY CyJaMU HIKECTOSAIIUX W BBIIIECTOSAIINAX
UHCTAHIIMIA  SBISCTCA CcyneOHoe peirenue (ompeneneHue) cyaa  HHKeCTOsIIeH
WHCTAHIIMM, a TIPOBEpKa 3aKOHHOCTH M OOOCHOBAHHOCTH TAaKUX PpEIICHUN OyneT
MpPEIMETOM  JESTEIIbHOCTH CyJIeOHBIX OpraHoB. VuurniBas cnenuduky
arneJUIIIMOHHOTO  MPOM3BOJICTBA, OOBEKTOM  Tpa)XJaHCKUX  MPOIECCyaTbHBIX
MPABOOTHOLICHUN  MEXIYy CyJaMH B aneUIIHOHHOM IPOM3BOJCTBE, HApPSIAy C
ONPEACIICHUEM, MOJICIKAIIUM MTPOBEPKE B Cy/I€ BTOPOl MHCTAHIUMWH, SIBISAETCS €TI0,
KOTOPOE MOJICKUT NEPECMOTPY B CyA€ BTOPO HHCTAHIIMH.

CopepxaHue TpaKTAHCKUX MPOLIECCYAIbHBIX MPABOOTHOIIEHUN MEXIY CyAaMH
HIDKECTOAIIMX W BBILIECTOSIIIAX WHCTAHIMH, COCTABIIAIOT IMPOLECCYAIbHBIE IEHCTBUS
CynoB, a (opMOi CIy)KaT CYOBEKTHBHBIC TPaXKIAHCKHE TMpOIeCcCyalbHbIE TIpaBa U
00s13aHHOCTH, B paMKaX KOTOPBIX OHHM OCYIIECTBIIIIOTCS. IIpaBa u 00s13aHHOCTH CYJIOB
pPa3IMYHBIX WHCTAHIMK OOJQAal0T OMPENEICHHON CHeru(UKON, TOCKOIBKY OHH
00yCIIOBJICHBl KOMIIETCHIIMEH CyJla KaK TOCYJapCTBEHHOIO OpraHa W HaXOMST CBOE
BBIPAKEHUE B TAKOM MOHITUM KaK MOJHOMOYHS cyia. [lonmHOMOuMS Cy10B, MPETOMIISISICh
Yyepe3 HOPMbI TPAXkKIAHCKOTO IPOIECCYaTbHOTO IpaBa, BBICTYMAIOT JIMOO B KaueCTBE
MpaBa, MO0 00S3aHHOCTEH.

OcobOoe 3HaueHHWE I TPOBEJACHHOIO HCCIIECIOBAHUS WMMEIOT IMOJTHOMOYHUS
BBIIIECTOSIIMX CYJIOB TI0 YCTPAHEHUIO BBISIBJICHHBIX CYJICOHBIX OIIMOOK ITyTeM OTMEHBI U
M3MEHEHHS] HEMPAaBOMEPHBIX MMOCTAHOBIICHUH, 3aMEHBI MX COOCTBEHHBIMH PEUICHHSIMH,
TO €CTh TpaBa, OOS3aHHOCTH W pealM3yeMble uepe3 HUX MPOIECCyaTbHbIC IEHCTBUS
CyJIOB, KOTOpBIE XapaKTE€PHbI ISl TPAXKIAHCKUX MPOIECCYATbHBIX MPABOOTHOIICHUN
MEXIY CyJIlaMU HIKECTOSIIIMX U BHIIIECTOSINX WHCTAHLIUM.

B riaBe BTOpOM «l'paXIaHCKHE IPOLECCYaJIbHBIE NPABOOTHOLIEHUS MEXKIY
CYJIOM MEPBOM MHCTAHIIUUA U CyJaMHU BTOPOW MHCTAHIIUU» UCCIETYIOTCS OCOOEHHOCTH
TPKIAHCKUX MPOLECCYATbHBIX MPABOOTHOIICHUN MEXAY CyJaMH B aNeUIIIUOHHOM U

KaCCallMOHHOM ITPONU3BOACTBAX.
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B maparpage mnepBoM BTOpPOH TrJaBbl <« paxkgaHCKME MPOLECCYyaAIbHBIE
MIPAaBOOTHOLLICHUSI MEXIY MHUPOBBIM CYIObEH M CYAOM AaleIUBIMOHHOM WHCTAHLIMM
pacCMaTpyBAIOTCSl  BONPOCHI ~ BOZHUKHOBEHHUS  I'PAKIAHCKUX  IIPOLECCYATBHBIX
MIPAaBOOTHOILLICHUM MEXAY MHUPOBBIM CYAbEH M CYJOM amle/UISIMUOHHOM WHCTAaHLIMH,
cnenduka CTPyKTyphl TaKUX MPABOOTHOIICHUN: OCOOEHHOCTH CYOBEKTHOTO COCTaBa,
00bEKTa, COAEp)KaHWsI IPABOOTHOILEHWH; 3aTparuBacTcsi IpoljeMa  IpeJesioB
paccMOTpeHHsl Jena CyIAOM aNeUIIUUOHHOW WHCTaHIWY, AHAJIM3UPYETCs TMOHSATHE
«TIOJIHOM aIeJUILI»; BHOCATCS IPEAJIOKEHUS 110 COBEPILICHCTBOBAHUIO JEMCTBYIOIIETO
IPaXIAaHCKOTO IPOLECCYANBHOTO 3aKOHOAATENBCTBA, PETYJIMPYIOLIETO ANEUILUOHHOE
IIPOU3BOJICTBO.

[To MHeHUIO aBTOPA, CIeNU(PUIECKON TPEAMOCHIIKON BOZHUKHOBEHUS TPAKIAHCKUX
MPOLIECCYATIbHBIX MPABOOTHOLICHUW MEXKy MUPOBBIM CYIbEW U CYJIOM alleUISIIIUOHHON
WHCTaHIINHY, KaK Pa3HOBUIHOCTh IOPUIMUECKHUX (DaKTOB, SIBISICTCS CPOK ATEIUISIIIMOHHOTO
oOxxanoBaHus. J111 BOSHUKHOBEHHUS MPOLIECCYaTbHBIX MPABOOTHOILIEHUA MEXITY CyAaMHU
HEOOXOMMO HCTEYEHUE CpOKa aleuIsIMOHHOr0 oOkanoBaHus. (ClOBOCOYETaHUE
«UCTEYEHHE CPOKa» IOAPA3yMEBAET, UYTO MPOLECCYabHOE NEWCTBUE AOJKHO OBITh
COBEPIIEHO MOCJE TOro, Kak MPOUAET JECATh JHEH, ONMPEAEIICHHBIX 3aKOHOAATEIEM Ha
aneuIoOHHOe oOxkanoBaHue. M3 cka3aHHOTO, MOTy4aeTcs, YTO CPOK Mepeaayu aeia B
CyJl aneUIALMOHHON WMHCTaHIIMM HUYEM HE OrpaHuuYeH. TeM He MeHee, 0000IeHue
CyAcOHOM IPAaKTUKU IOKa3bIBAET, YTO TPEOOBAaHHE COOJIOAECHUS CPOKOB HE BCET/A
BBITIOJIHAETCS. CBOEBPEMEHHO, M JIENIa HANPABJIAIOTCS HA ANCIUILUOHHYIO MPOBEPKY C
3a7iep>kKoi. B cBsI3M ¢ ueM, aBTOp HMCCieA0BaHMA MpeasaraetT 0ojiee TOYHO ONpPeeNIuThb
CPOK  HampaBJIeHWs Jiela C  amleUIIMOHHOW  Kajuoboi  (mpencTaBieHUeM),
apryMEHTUPOBAB ATO MPEIOKEHHUE PAAOM JTOBOJIOB, U3JI0KEHHBIX B padoTe.

B wuccnenoBanuu paccmarpuBaeTcsi poidb MHPOBOTO CyNIbH, KaK CyOBeKTa
MIPaBOOTHOLLICHUM, B alEJUBILIMOHHOM NPOM3BOACTBE, MOCKOIBKY OH COBEpIIACT PsL
BaXHBIX IPOLECCYAIbHBIX JEHCTBUN, KOTOPBIE MMEIOT OCHOBOIIOJIATAOIIEE 3HAYCHHE

JUISL TalbHEUIIIErO pa3BUTHA arCIIANUOHHOIO IIPOMU3BOACTBA, OIPECACIIIIOT AHMHAMHUKY
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FPKJIAHCKUX MPOLECCYyabHBIX OTHOILICHUN. B acrekre uccienoBanusi poiar MUPOBOTO
Cy/lbM B OTHOIIEHUSX, CKJIAQJIBIBAIOIIMXCS MEXAY CyJaMH, 3aTparuBaercsi npoliema
MOJIauM aIeIUISIIIMOHHON Kamo0bl (IPEICTaBICHMS) HEIIOCPEACTBCHHO B paOHHBIN CY/I,
KOTOpasi HE YyperyJIMpoBaHa JCHCTBYIOIIMM 3aKOHOAATENbCTBOM. [lo 3TOoMy Bompocy
aBTOPOM HCCIIEIOBaHMs OBLJIO TIPOBEACHO AHKETUPOBAHHE CyJ/el pallOHHBIX CYIOB,
aHaIM3 PE3yJbTaTOB KOTOPOTrO TMO3BOJIWJI TMPUUTH K BBIBOIY, YTO HMMEHHO CY]I,
BBIHECITNIM OOKalyeMOe pEeIlIeHUe, JOJDKEH COBEPIIUTh P IMOATOTOBUTEIBHBIX
JICUCTBUNA, a HE Cy/A BBIMIECTOANICH WHCTAHIIMU, (PYHKIMEH KOTOPOTO SIBJISIETCS
TIEPECMOTP JIeNIa ¥ TPOBEPKa BHIHECEHHOTO MUPOBBIM CY/ILEH Cy/IEOHOTO aKTa.

CrnemupuuHbIMA ~ SIBJISIFOTCSI. W OOBEKTHI  TPAXKMAAHCKUX  MPOIECCYATbHBIX
MPABOOTHOILIEHUH MEXAY MHUPOBBIM CYAbE M pPaliOHHBIM CYJOM B ameUISILIHOHHOM
Mpou3BojcTBE. B kauecTBe  OOBEKTOB  TpPaXAAaHCKUX  MPOIECCYaTbHBIX
MPABOOTHOLICHUN MEXIY CyJaMU HIKECTOAIIMX W BBIMIECTOAIIMX WHCTAHIUN B
aneUIIUOHHOM MPOU3BOJICTBE MOYKHO BBIJACIHUTH JET0, KOTOPOE MEPECMATPUBAETCA
CyZIOM BTOPOM MHCTAHIMU MO CYLIECTBY U OMPEICICHUE MUPOBOTO CyJbU. Y UATHIBAS
crienu(uKy aneUISIHOHHOTO TPOM3BOJICTBA, B KaueCTBE OOBEKTa HE BBIICISICTCS
pEIIEHNE MHUPOBOTIO CYJIbH, MOCKOJIbKY MOBTOPHOMY PacCMOTPEHUIO TMOJJIEKUT HE
cyneOHOe pelieHue, a caMmo JeNio, C IIeJbI0 BBISBICHHS W YCTpaHEHHUS OIIHOOK,
JOMYIIEHHBIX MUPOBBIM CYAbEH.

Uro KkacaeTcs Takoro CHeru@uIHOro 00beKTa MPABOOTHOIICHUH MEXKITy CYyIaMH
TIEPBOM W amneJUIAIMOHHON WHCTAaHIMK, B paboTe mpeanaracTcsi aBTOPCKOE TOJIKOBAHUE
MOHATHUSL  «JIEJI0», TIOCKOJIBKY €ro TpPaKTOBKAa OTCYTCTBYET B JICHCTBYIOIIEM
3aKOHOJIATEIILCTBE M HAyKe IPOIECCYaIbHOrO TpaBa. BhIieraeHne cTonb crernu@uaHoro
00BEeKTa KaK JeNo, OOYyCJIOBICHO TEM, YTO ameuisiius oO0JagaeT TaK Ha3bIBAEMbIM
«TepenaToYHbIM IPPEKTOM», CyTh KOTOPOTO 3aKITI0YAeTCs B TOM, UYTO aNeJUISIIMOHHBINA
Cy/]1 BIPABE MEPECMOTPETH JIETI0 BHOBB U IO CYIIIECTBY.

B xome wccnenoBaHus OTHOIICHWH MEXIy CyJdaMd B aneUBSILIMOHHOM

MPOU3BOJICTBE, ABTOPOM KOHCTATHPYETCS, YTO MHUPOBOM CyJ M PAWOHHBIA CyHI B
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aneJUSILIMOHHOM  TPOU3BOACTBE NPAKTUYECKHM HE BCTYMAlOT MEXIy CcoOoi B
HEIOCPEACTBEHHOE B3aUMOCHCTBHE. TeM He MEHee, O HAIMYMU IPABOBBIX OTHOLIECHUMN
MEXIy MHUPOBBIM CyIb€l M pallOHHBIM CYJOM B aNeIUISIMOHHOM IPOU3BOJICTBE
CBHUJIETEIILCTBYET TOT (aKT, UTO ITH CYJbl SIBISIOTCS CyJaMH HUXKE- U BBIIIECTOSIIINX
VMHCTAHLMHI, a Belb MMEHHO HAINYWE WHCTAHIIMOHHOM B3aMMOCBS3U MEXIY CyJamMH U
0OyCTIOBIMBAET BO3MOXKHOCTh  aNeJUISILIMOHHOTO  Mpou3BoAcTBa. K cokaneHuro,
NEUCTBYIOIEE TPAKIAHCKOE TMPOLECCYAbHOE 3aKOHOAATENbCTBO, HE  OTpaXKaeT
MIPABOBBIX CBS3€M MEXIy CylaMd B aNeJUIIMOHHOM HPOM3BOJACTBE C MOMEHTA
HAIIPaBJICHUS JIeJla MAPOBBIM CYyJIEW B PAOHHBIM CyZ. B JaHHOM acrieKTe BO3HUKAET U
npoOseMa OTCYTCTBUSI 3aKOHOJATENbHO YPEryJUpPOBAHHBIX <IIPENIENIOB PACCMOTPEHUS
JeNia Cy[IoM ameJuUIsIIMOHHOW WHCTaHuuu». [lonoxenus 4. 2, 3 cr. 327 I'TIK P®
BbI3bIBaeT cpeau yueHbIx criopsl (E. A. boprcosa, B. M. XKyiikos, JI. A. IIpokyauna, H.
H. Cepenuna u ap.). ABTOp MCCIICIOBAHMS TSl pa3peIIeHNs 3TOW TPOOJIeMBbI IpeiiaraeT
O0paTUTbCS K 3aKOHONATENbCTBY 3apyOCKHBIX CTpaH M JIOPEBONIOLIMOHHOMY
POCCHIICKOMY 3aKOHOAATEIILCTBY, IJI€ TIOJHOMOYMS CyJ1a aleULMOHHON UHCTAHLIAN 110
PacCMOTPEHUIO JIeJla OTPAHWYEHBI JOBOJIAMH, U3JI0KEHHBIMU B amlleJUISILIMOHHOM )Kajio0e.
B cBs13u ¢ yeM, B WCCIIENOBaHUU MpEUIaracTcs U3NM0XKUTh HOpMy 4. 2 cT. 327 TIK PO
crefyrommM obpazoMm: «2. PaccmMoTpeHue jaena CyAoM ane/UIILMOHHOM HMHCTAHIUU
TIPOM3BOUTCS TIO MpaBUiIaM, MpeaycMOoTpeHHbIM raBamu 14-19nacrosmero Kozgekca,
B Ipe/iesiaX TpeOOBaHMi, 3asBJICHHBIX B aleUIIMOHHBIX 5Karn00€e, IpeACTaBICHUN. ».

Cyn anemisiiiMOHHOM WHCTAHIIMM HE JOJDKEH MOJMEHSATh COO0OM CyJ TepBou
VMHCTAHLIMH, TIOCKOJIBKY IIE€pPE]l CyJIOM BTOPOW HMHCTaHIMHA TOCYAApPCTBOM ITOCTABJICHBI
MHBIE 337]aud 10 MPOBEPKE 3aKOHHOCTU M OOOCHOBAHHOCTH CYACOHBIX AKTOB CYJIOB
HIDKECTOSIIIIMX WHCTAHIIMK M YCTPAaHEHHIO JOMYIICHHBIX UMH OIIMOOK. B acmekre »Toit
npoOieMbl aBTOPOM paccMaTpUBAETCsl BO3MOXKHOCTb, Hapsily ¢ TMpaBaMd CyjAa
aneJUIAIMOHHON MHCTaHIH, 3aKperuieHHbME cT. 328 ['TIK P®, npenycmotpers mpaBo
aNeJUBSILIMOHHOTO Cy/1a OTMEHUTH PEIICHUE CyJ1a IEPBOM MHCTAaHLMK U BO3BPATUTH JEIIO0

JUII HOBOTO PAcCMOTPEHMSI B CyZ, BBIHECIIMI pEHICHHWE, NpPU 3TOM, HCCIETOBAHBI
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BApUAHTHl peaTM3allMi YyKa3aHHOTO TMpaBa CyAOM aneUIALMOHHOM WHCTAHIIUH,
MpeJyIaraéMble YUeHbIMHU.

IHaparpag BTOpOM TrIaBbl BTOPOHM  «['paKJaHCKME MPOLECCYAbHBIE
MPAaBOOTHOILIECHUS MEXKJY CYJIOM NE€pPBOM HMHCTAHIMU U CYJIOM KacCAIllMOHHOU
WHCTAHIMU» MOCBSILIEH MpobiieMaM rpakJaHCKUX MPOLECCYalTbHbBIX TPABOOTHOIICHUH
MEXIY CyJaMH B KaCcCallMOHHOM MPOU3BOJICTBE, B PaMKax KOTOPOTO paccMaTpuBaeTCs
cnerupuka CyOBEKTHOTO COCTaBa, OOBEKTa, COJACPKAHHUS IPABOOTHOIICHUH,
oOpaiaercs BHMMAaHHE HA HECOBEPILIEHCTBO JIEHCTBYIOLIETO  TPaXIaHCKOTO
MPOLECCYATbHOTO  3aKOHOJIATENIbCTBA, PErYJIUPYIOMIET0 IMEPECMOTP  CyAEeOHBIX
pELICHUI CyJ0M KaCCAallMOHHOW MHCTAHLINH.

B KaCCallHOHHOM IIPOU3BOJICTBE CKJIQJbIBAFOTCS IPOLIECCyaJIbHBIE
MIPABOOTHOIICHUSI MEXKIY CYOBEKTaMH TPakJIaHCKOTO CyIOMPOM3BOJICTBA IO MOBOIY
MPOBEPKH 3aKOHHOCTH M OOOCHOBAHHOCTH PEILIECHUM M OIpEAENCHUN CcyJa NepBOu
WHCTAHIUKM (32 MCKIFOUCHHEM CYyJCOHBIX aKTOB MHpPOBOTO Cyla), ¥ B YacTHOCTH,
MEXY CyJlaMU NIEPBOM U BBILIECTOSIICH NHCTAHIUAN.

PaccmarpuBas mnpennochUIKM BO3HUKHOBEHMSI TPaXXIAHCKUX MPOLECCyaIbHbBIX
MPaBOOTHOIICHUA MEXAYy CyJaMd TNEepBOM M KAaCCAl[MOHHOM WHCTAHIIMMA, aBTOp
oOpaljaeT BHUMAaHHE HAa MOMEHT BO3HUKHOBEHHS TPaKJAHCKUX MPOLECCYaTbHbBIX
MIPABOOTHOILIIEHHI B KacCAlMOHHOM ITpon3BoACTBe. [lockonbky nerctByrommit ['TIK
P® mpsmo He ompenensieT MOMEHTa BO30YKJIE€HUSI KaCCAllMOHHOTO NMPOM3BOACTBA, a
HeymauHas (opmynupoBka HazBaHus TiaBel 40 I'TIK P® «lIpousBoactBo B cyne
KAaCCAallMOHHOW HMHCTaHIIMM», MOXET MPUBECTH K OMMOOYHBIM BBIBOJAM O TOM, YTO
KAaCcCallMOHHOE ITPOM3BOJICTBO HAYMHAETCS C MPOU3BOJICTBA B CyJl€ BTOPOM MHCTAHIIUH,
B MCCIIEJOBAaHUM apryMEHTUPOBAHO JIOKa3bIBACTCA: MOMEHTOM BO3HUKHOBEHUS
IPaXJAHCKUX MPOLECCYAbHBIX MPAaBOOTHOUIEHWM IO MOBOAY IEPECMOTpPa CyAOM
KAaCCAllMOHHOM MHCTAHIIUU CYA€OHBIX MOCTAHOBJICHUN Cy/1a HUXKECTOSIIEW NHCTAHIINY,

SIBJISIETCSI MOMEHT T10JIa9H JKaJIOOb! (IPE/ICTaBIICHUS) B Cy I IEPBO MHCTAHITUH.
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Uccnenys cyObEKTHBIN COCTAB rPaKJIaHCKUX MPOLECCYATbHBIX MPABOOTHOIICHUH,
CKJIQJIbIBAIOIINXCS MEXKIY CyJaMH, aBTOpP OTMEYAET, YTO OTAEIBbHOM TpymlIe CyJI0B
MEPBOM HMHCTAHI[MM COOTBETCTBYET ONPENCIICHHBIA CyJ KacCalMOHHOM WHCTaHLIHH,
YIOJTHOMOYEHHBI HAa MPOBEPKY CYAEOHBIX AaKTOB KOHKPETHBIX CYJIOB MEPBOM
uHCTaHUMU. B pabore Takke oOpamiaeTcss BHMMaHUE Ha TO, YTO B CBS3U C
W3MEHEHUSIMH, NPOM3OLIECAIIMMUA B POCCUHUCKOM TPaXXIaHCKOM ITPOLIECCYAIbHOM
3aKOHOJATENICTBE, 3HAUUTEIBHO PACIIMPEH KPYyT PELICHHH, KOTOPbIE MOTYT CTaTbh
O00BEKTaMH TMPABOOTHOIIEHUN MEXKIY CyJaMH B KacCal[MOHHOM IPOU3BOACTBE — 3TO
pelIeHUsT BCeX CY/IOB IEPBOW HWHCTAHIMH (32 WCKIIOYCHHEM pEIICHHH MHPOBBIX
cyzleit), B ToM uuciae W perieHus BepxoBHoro Cyna, BBIHECEHHBIX IO TIEPBOM
VMHCTAaHIMY, HE BCTYIMBIIME B 3aKOHHYIO CWiy. B nucceprammm paccmarpuBaeTcs
TOUYKA 3pEHUS] YUEHBIX O HEOOXOAMMOCTH BbIJEIICHUS MPOBEPKU OMpEIESICHUI B Cyle
KaCCaIlMOHHOW MHCTAHIIMU B OCOOBIN BUJ TIEpecMOTpa CyaeOHBIX TocTaHoBIeHwM (I.
M. 3aiine, C. 0. KarykoBa), mpoaHaauM3UpOBaB KOTOPYIO, aBTOP MPUXOIUT K
MHEHHUIO, YTO TPOBEpKA OMNPEACICHUM B CyJ€ KacCalMOHHOM HWHCTaHUUU
JEVCTBUTEIPHO MMEET OMPEEICHHYIO CIeU(UKY, TPOSBISIONIAsICS BO BIUSHUU Ha
IIpeesbl PACCMOTPEHHsT MAaTEPUAIOB JIejla U MPOLECCYalbHbIE CPEICTBA YCTPAHCHHUS
BBISIBJICHHBIX OIIMOOK, TO €CTh Ha MOJHOMOYHS Cy/la KaCCAallMOHHOM MHCTaHIUH TpU
MPOBEPKE ONpeNEIeHU. ABTOPOM OMNPOBEPracTCs BBICKA3aHHOE B IMPOLIECCYAIbHOU
JUTEPAType MHEHHE O TOM, UYTO OOBEKTOM TPAXAAHCKUX MPOLECCYaATbHBIX
MPaBOOTHOIICHUI MOXeET OBbITh KaccarmonHas xanoba (A. C. ['pumaHoB), TOCKOJIBKY
3aKOHOZATEIb ONPENEISAET, UTO Cy/1 KAaCCAlMOHHONM MHCTAHLNUHU MPOBEPSIET 3aKOHHOCTH
1 000CHOBAaHHOCTH PEILEHUS CyJla IEPBOM MHCTAHIINH, a HE KAJIOOBbI.

B pamkax wuccrmenoBaHusi  COAEpPXKAHMS — TPAXKIAHCKUX  MPOLECCYaTbHBIX
MIPABOOTHOIICHUNA MEXIy CyJdaMH TEpBOM W KacCAlMOHHOW WHCTAHIIMM, B pPadoTe
oOparfaercsi BHUMaHue Ha (opmymupoBky 4. 2 cr. 347 ITIK P®. Asropom
AHAJIM3UPYETCS ONPEACIICHHBIA B YKa3aHHOM HOPME KPUTEPHUN BO3MOKHOCTH MPOBEPKH

CyIeOHOrO pelleHUs] B TOJHOM OObeME — <«B HHTEepecax 3aKOHHOCTW». M3yumus,
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MMEIOIIMECS B MPABOBEACHUM MHEHHUS 110 TOBOAY IPUHLMIIA 3aKOHHOCTH, aBTOpP B
paboTe m3naraeT CBOE€ BUJECHUE HA YHNOTPEOIsIEMOE 3aKOHOAATEIEM CIIOBOCOUYETAHUE <B
MHTEpecax 3aKOHHOCTH» U MpeJiiaraeT KOHKPETH3UpoBaTh nonoxkenus 4. 2 ct. 374I'TIK
P®.

B pabGore wuccnemyroTcss TpaBOMOYMS Cyla KacCallMOHHOW  WHCTaHIIWH,
npexycMmotpertsie ¢T. 361I'TIK P®. Ocoboe BHIMaHNE yAETASTCS TAKOMY IIPaBy Cy/1a
KACCAllMOHHOM MHCTAHIIMM, KaK OTMEHA pENIeHUus CyJa MepBOM HMHCTAHIMU U
HarnpaBJI€HUE JIeJla HA HOBOE€ PACCMOTPEHHUE B CY/I, BHIHECIINI PEIICHUE, TOCKOJIbKY
BO BCEX JIPYTUX CIy4asix OTHOILICHHS MEXAY KaCCAlHOHHBIM CYJIOM M CYJIOM IEPBOM
WHCTAaHUMHA MPEKpalaroTcs; MPOBOAUTCA pa3rpaHUYCHHUE CIIy4daeB, KOTJIAa CYH
KaCCallMOHHOW WMHCTAHIIMM BIIPABE BBIHECTH HOBOE PEHICHHE CAMOCTOSITEJIBHO, a
KOrjJa BIIPABE€ HAIMPABUTh €r0 Ha HOBOE PACCMOTPEHHUE B CY]l MEPBOM HHCTAHIIWH,
uccueayercs npooduema 00s3aTeIbHOCTH YKa3aHUW CyAy NEPBOM MHCTAHLIUH.

B nmaparpadge TperbeM riiaBbl BTOPOil «CpaBHUTENBHBIN aHAIU3 TPAKIAHCKUX
MPOLECCYAIbHBIX ~ NPABOOTHOLIEHUHA MEXIy CylJaMH B  aleJUBILHOHHOM U
KaCCallMOHHOM MPOW3BOJICTBE» JIaHA CPABHUTEIIbHAS XapPAKTEPUCTHUKA TPAXKIAHCKUX
MPOLIECCYANIBHBIX ITPABOOTHOILIEHU MEX]y CyJaMHu NEPBOM M BTOPOW MHCTAHIMH B
aneJUIAIIMOHHOM W KacCallMOHHOM TPOW3BOJICTBAX C IENBIO0 YCTAHOBJICHUS OOIIUX U
OTJIMYUTENIbHBIX OCOOEHHOCTEW, a TaKXKe pEeUIeHUs Bompoca O IEeIeco0Opa3HOCTH
CYILIECTBOBAHHUSA JIBYX YKa3aHHBIX MHCTUTYTOB. B paboTe BbIIENSAIOTCA OOIIME YEpPTHI,
XapakTepHbIE ISl TPAXKIAHCKUX MPOUECCYATbHBIX MPABOOTHOIIEHUN MEXAY CYJIaMH,
Kak B aleJUIAIUOHHOM, TaK U B KACCAllHOHHOM MPOM3BOJICTBE, YTO MO3BOJISIET CIIENIATh
BBIBOJL O COJMMKEHUM WHCTUTYTOB KaccalluM M aneuiilud M O TOM, YTO
CYIIECTBYIONTUN B HACTOAIIEE BpeMs MHCTUTYT Kaccallud TMPEACTaBISIET COOOM
HETOJIHYI0 aneuisiuuio. HecMoTpst Ha omnpeeneHHOe CXOJICTBO 3TUX WHCTUTYTOB, B
paboTe moKa3zaHbl OCHOBHBIE OTIMYMUTENbHBIE OCOOEHHOCTH, XAapaKTEPU3YIOIIUE HX,
KaK CaMOCTOSITEJIbHBbIE, HE3aBHUCHUMBIE JAPYT OT Jpyra WHCTUTYThI TPa)kKIaHCKOIO

MPOLECCYATbHOTO MpaBa, CYLUIHOCTh KOTOPBIX, B MIEPBYIO O4Yepe/b, 00YyCIOBIUBACTCS
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rPaXJaHCKUMH TPOLECCYATbHBIMU TMPABOOTHOLICHUSIMA MEXAY CYJaMU TEPBOUM U
BTOPOW MHCTAHIIUM.

I'maBa Tperbss «l'paxxmaHCkue TPOIECCyalIbHbIE MPABOOTHOIICHUS CyJAa
HA/I30pHOM HMHCTAHIIMM C CYJJaMUd HWXKECTOSIIUX HMHCTAHLMI»  MOCBSIICHA
PaCCMOTPEHUIO MPOLIECCYATbHBIX MPABOOTHOIIEHUH MEXAY CYyJaMH HIKECTOSIIHUX U
BBIIIECTOSIIUX WHCTAHIIUNA MPU MEPECMOTPE BCTYMUBIINX B 3aKOHHYIO CHITY CyJACOHBIX
MOCTAHOBJICHUN B MOpsSAKe Haa3opa. B paboTe mpoBoAWTCS aHAIW3 W3MEHEHUH,
MPOU30OIIEANINX B JICHCTBYIOIIEM POCCUIMCKOM 3aKOHOJATEIBCTBE, 3HAYUTEIHHO
MOBJIMSABIIMX HAa MHCTUTYT HAA30pa; PAaCCMATPUBAIOTCS XapaKTEPHBbIE YE€PThI CTaAUU
nepecMoTpa B TOPSAAKE HAa30pa B IIEJIOM, ATambl MOpsIKa MEPecMOTpa CyneOHBIX
MMOCTAHOBJIEHUN B CyJ€ HAJ30pHON WHCTaHIMHU. Jlamee aBTOp mepexoauT K Oosee
JNETATbHOMY HCCIEJOBAHUIO TPAKIAHCKUX MPOIECCYAIbHBIX IPABOOTHOIICHUH,
CKJIQ/IBIBAIOIIMXCSL MEXKAY CyJaMH TI€pBOM, BTOPOW, TPETUM WHCTAHIMU U CYJIOM
HaJ30pHOM MHCTaHIMK. B pabote oOpariaeTcs BHUMaHUE HA MOMEHT BO3HUKHOBEHUS
FPaXJAHCKUX TMPOLECCYAIbHBIX IMPABOOTHONIEHUM MEXAY CyJAaMu Pa3TuYHbIX
WHCTaHIUM B HAA30PHOM IMPOM3BOJCTBE. MPOIECCYATbHbIE OTHOIICHUSI MEXIY CYIOM
HA/I30pHOW MHCTAaHIMHU U CYJaMH HUKECTOSIIIIMX WHCTAHIMM, KaK 4acTh OTHOILICHHUI,
CYIIECTBYIOIIMX B HAJA30pPHOM NPOU3BOACTBE, BOBHUKAIOT C MOMEHTA, KOrJa CYyHb,
paccMaTpUBarOIIUi Kajlo0y WM TIPEACTaBICHUE, IPUIET K BBIBOY O HEOOXOIUMOCTH
HUCTpeOOBaHUA JieJla M3 CyJa HHUXKECTOSIIeH WHCTAHIIMM W BBIHECET 00 3TOM
OnpeeNCHUE.

[Ipu  wuccnemoBaHuu  MPOOJEMBI  CYOBEKTHOTO  COCTaBa  TPakKIaHCKHUX
MPOLECCYATbHBIX MMPABOOTHOIICHUM MEXIy CyJaMd B HAJ30PHOM MPOU3BOJICTBE,
paccMaTpuBaeTCsl BOMPOC, XapakTepHO JIA ISl TPAKIAHCKUX MPOLECCYyaTbHBIX
MPABOOTHOIICHU MEXIy CyJdaMd B HAJ30PDHOM MPOM3BOJACTBE Takas dYepTa
TPXKJIAHCKUX, KaK JBYCYOBEKTHOCTh, JMOO K€ 3TO MHOTOCYOBEKTHBIE OTHOIICHHUS.
Ucnonp3yst popManbHO-TOTHUECKH METOM, aBTOP MPUXOAUT K BBIBOIY, YTO Yy Cyjla

HaHSOpHOP’I HWHCTAHIMU CKIIAJAbIBAOTCA OTHOLICHUA C KaKAbIM N3 CYyI0B HUXKCCTOAINX
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WHCTaHIUM, a, CIEeAO0BATENIbHO, AJI1 MPABOOTHOLIECHUH, CKIIAJBIBAIOIINXCI MEXKIY
CyJlaMU Pa3IMYHbIX YPOBHEH B HAJ30PHOM IMPOU3BOJCTBE, XapaKTepHA Takas 4epTa,
KaK JIByCYObEKTHOCTb.

JelicTBytoniee TpaKJIaHCKOE poLeccyabHOe 3aKOHOJJATENIbCTBO
KOHKPETU3UpPYEeT CYOBEKTOB, KOTOpble TMPUHUMAIOT Yy4YacTHE€ B TIPAXKIAHCKUX
MPOLIECCYAIbHBIX MPABOOTHOIIEHUSX, KAK Ha CTOPOHE CyJla HaJ30pHOM HMHCTaHIIWH,
TaK U Ha CTOPOHE CYJIOB HMKECTOALIMX MHCTAHIIMMA, IPU 3TOM, 00OpalaeTcs BHUMaHue
Ha HEYyperyJUpOBaHHOCTh B TPaXKJAHCKOM MPOLECCYalbHOM 3aKOHOJATEIhCTBE
MOJTHOMOYMIA CY/JI0B HMKECTOSIIIMX MHCTAHIUI B HaJA30pHOM Mpou3BoacTBe. Kpome
TOr0, 3aKOHOJATeNlb, YCTaHABIMBAas CPOKH, B TEUEHHE KOTOPHIX CYJIbl HaI30pPHOMN
MHCTaHIMK 00sI3aHbI PAaCCMOTPETh kano0y (npeacrasienue) (4. 1 ct. 381I'TIK PD) u
7e10, ucTpedoBaHHOe M3 HIkecTosmero cyaa (4. 1 cr. 382TI'TIK P®d), ymyckaer u3
BUJTy TOT IEPUOJ] BPEMEHH, B TEUEHUE KOTOPOTO CYJl HUKECTOSAIEH MHCTaHIINK 00s13aH
nepenatb Jel0 B CyA Haa3opHoW wuHcTaHuuu. [lpencraBnsercs HEOOXOAUMBIM
normonaUTh crathio 381 I'TIK P® Hopmoi, perymupyromieii 005S3aHHOCTh CYJ/I0B
HUKECTOSIIIMX MHCTAHLUMW Tepenath JAeN0 B CyJ HAJ30PHOM HHCTAaHIMU B CPOK,
OMPEJEIICHHBIN 3aKOHOAATEIEM, MOCKOJIbKY OTCYTCTBHE B 3aKOHOAATEIHCTBE HOPMBI
00 00s3aHHOCTH CyJla TIEPBOM, BTOPOM, HAJ30PHON MHCTAHIIMK HAMPABHUTh JEJIO B CY/I
HAJ30pHOM MHCTAHLIMA M CPOKA HCIIOJHEHUSI ATOW OOS3aHHOCTH, MOXKET IOBJIECYb
HEraTUBHbIE TOCIEACTBUS JUII BCEr0 XOJa HAJA30pHOTO IMPOU3BOACTBA. 3aTSHYTh
MPOM3BOACTBO MO [Ty, TEM CaMbIM, HapYyIIUB IMpaBa CYOBEKTOB TIPaXIaHCKOTO
CYJOTIPOU3BOJCTBA HA CBOEBPEMEHHYIO0 U 3(P(EKTUBHYIO 3alIUTYy MpaB M 3aKOHHBIX
MHTEPECOB.

VYuuTthiBas BaKHYIO pOJib, KOTOPYIO B HaJ30pHOM IPOHM3BOJCTBE 3aKOHOJATEIb
OTBOJIMT JOJDKHOCTHBIM JIUIIaM CYAEOHBIX opraHoB (mpeacenaTerb cyla HaI30pHOM
uHcTaHmy, 3aMmectutensd [Ipencenarens BepxosHoro Cyna Poccuiickoit @enepanuu,
[Mpencenarens Bepxouoro Cyma Poccuiickoit deneparnvu WM €ro 3aMeCTUTENb) B

TCOpHHU  BO3HUKACT BOIIPOC, ABJAIOTCA JIMK OHHU CY6’beKTaMI/I I'paXXIaHCKHUX
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MPOLIECCYAIbHBIX ~ OTHOLIEHWH, CKJIAJBIBAIOIINXCA MEXKIY CYJaMH PpPa3IMYHbIX
ypoBHe#? I[lpoananusupoBaB MHenus yueHwix (M. M. 3aiines, C. 10. Kan, B. W.
HoBocernoB), aBTop mpwuIen K BBIBOAY, YTO JODKHOCTHBIE JIAIA CYJOB HE SIBIISIFOTCS
CyOBEKTaMH TpakJIaHCKUX MPOLECCYalIbHBIX MPABOOTHOIICHUNA MEXIY CyJaMu
pa3uuHbIX ypoBHEW. OHM COBEpIIAIOT MPEANMCAHHBIE 3aKOHOM JEHWCTBHUS B CHILY
CBOEr0 CIY>KEOHOTO TMOJIOKEHHUSI, BBIMOMHSIS 3a/1a4i, BO3JI0KEHHBIE TOCYIapCTBOM Ha
Cy/1IeOHbIE OpTaHHbl.

Oco0eHHOCTBI0O O0BEKTAa TPAKTAHCKUX IMPOLECCYATbHBIX OTHOIIEHUN MEXITY
CyJIOM HAJI30pHOM MHCTAHIIMM U CyJaMHU HUXKECTOSIIMX UHCTAHUUW ABIISIETCS TO, YTO
MPOBEPKE MOTYT MOJIEkKaTh, KaK OJHO, TaK U HECKOJBKO CYJEOHBIX MOCTAHOBICHUH,
MpyU  OSTOM JOJDKHA COOJIONAThCA TOCTE0BATEILHOCTh IPOBEPKH  CyAEOHBIX
MOCTAHOBJIEHUH B CyJax: IMEPECMOTP PELICHHS BBIIIECTOAIIMM CYAOM HAI30pHOM
MHCTAHIIMM JO €ro pacCMOTPEHUS B CYAE HIKECTOSAIIEH HMHCTAHIUU HCKIIFOYEH.
OOBEKTOM MPABOOTHOIICHUN MEXIYy CyJaMd B HAJ30PHOM TIPOM3BOJICTBE TaKKe
MOTYT OBITh JIFOOBIE OIPEACNICHUS CYI0B IEPBOM MHCTAHI[UH, BCTYIIUBILKE B 3aKOHHYIO
CUJIy, TIOCKOJIbKY 3aKOH HE YCTAaHABJIMBACT HUKAKUX WHBIX OrpPaHUYEHUH, 3a
UCKIIIOUeHWeM  cyAeOHbIX mnocraHoBieHuid [Ipesunuyma BepxoBHoro Cyna
Poccuiickon @enepannn.

B xone wuccienoBaHus aBTOPOM NPOCIEKUBACTCS COJAEPIKAHUE TPAXKITAHCKUX
MPOLIECCYANIBHBIX MTPABOOTHOLLIEHUN MEXKy CYJaMH Pa3JIMYHBIX YPOBHEHU IO CTaAUSAM
HAJ30pPHOTO TIPOM3BOJICTBA: OT MOMEHTAa MUCTPEOOBAHMS Jiea U3 HIDKECTOSIIETO Cya,
pacCMOTpEHUsI €ro B MPE3UIUyME CyJa HAJI30pHON HMHCTAHIUHW, AHAIU3UPYHOTCS
MIOJITHOMOYHS Cya HaA30PHOW NHCTAHIINH.

B Ham3opHOM mpPOM3BOJACTBE HMHUIMATOPOM MPABOOTHOIIEHUH C  CYyJIOM
HIDKECTOAIIEH WHCTAHIIMM, SBISIETCS CYJl HAI30PHON HWHCTAHIUHU, TOCKOJIBKY €My
MPEJOCTABISIETCSl MPaBO PEHIMTh BOMpoc 00 wucTpeOoBaHMM Jena U3  Ccyla
HIDKECTOAIIEH  MHCTaHUMU. B KadecTBe  KpUTEpHs, KOTOPbIM  JOJDKEH

PYKOBOJICTBOBAaTbCS CyJbsl MpPU PELICHHH YKAa3aHHOTO BOIPOCA, 3aKOHOJATEIb
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Ha3bIBACT «COMHEHHS B 3aKOHHOCTH CyJIcOHOro moctaHoBieHus» (. 4. 2 ct. 381I'TIK
P®), onHako, MOAOOHBI KPUTEPU HOCUT OLICHOYHBIA XapakTep, B CBS3H C YeM, B
paboTte mpeiaraeTcs Ha 3aKOHOJATEILHOM YPOBHE 3aKpEIUTh KPUTEPUHU, KOTOPHIMHU
JIOJDKEH PYKOBOJICTBOBATHCS CYy/bsl MPHU PEIICHWH BOMpoca 00 UCTPeOOBAHUU WU
OTKa3e B UCTPEOOBAHUY JieTIa U3 CyJla HIYKECTOSIICH HHCTAHIINN.

Ucxons nu3 monoxenuit cr. 387 'TIK P®, cyn Han3opHON MHCTAHIMH MPOBEPSIET
CyIeOHBIM aKT CyJla HIDKECTOSIICH WHCTAHIIMM TOJIBKO C TOYKW 3pPEHHS 3aKOHHOCTH.
Opnako, cormacHo cr. 195 TTIK P® pemenne A0MKHO OBITh 3aKOHHBIM U
000OCHOBaHHBIM. B CBSI3M ¢ W3/I0’KEHHBIM, BO3HHUKAEeT HEOOXOIMMOCTH BHECEHUS B
JEUCTBYIOIIECE 3aKOHOAATEIHCTBO COOTBETCTBYIOIINX U3MEHEHH.

[Tonoxenus: rnaBbl 41 ['TIK P® cBumeTenbCTBYIOT O TOM, YTO CYyJ HaI30pHOM
WHCTAHIIMM BIIPaBE MEPECMOTPETh MOCTAHOBJIEHUE CyJa HUXKECTOAILIECH WHCTAHIIMM B
MOJTHOM 00BbeMe, TMOCKOJIbKY HH B OJHOW M3 HOPM HE YKa3aHO Ha Kakoe-JIMOo
orpannueHve. [lo MHEHMIO aBTOpa HWCCIEIOBAaHUS, TMO3UIUSA 3aKOHOAATEINsI, HE
OTPaHUBAIOIIETO CyJl HAI30PHOM WHCTAHIIMHU IpeIeiIaMU JKajdoO0bl (IIpeIcTaBIICHU),
MPEJICTABISETCS MPABWIbHOM, B CBA3M C TEM, YTO MPOBEpPKA IMOCTAHOBJIEHUS CyJa
HIDKECTOSIIEH WHCTAHIIMA B IIOJHOM OOBEME MCKIIIOUACT BO3MOXKHOCTH HOBOIO
o0OkasoBaHMs CyA€OHOTO aKTa, HO YXE€ B JPYrol €ro 4actd, a, CJeI0BaTelIbHO,
MO3BOJIIET YMEHBIIUTh KPYTOBOPOT JIEJ, MEePEeCMAaTPUBAEMBIX B CYJlax Pa3IMYHbBIX
WHCTaHIUH.

B orimmumne ot panee nericrBoBaBuiero I'TIK PCOCP, ueiHe aeiictByromuii ['TIK
P® He onpepenser, B KakOol HMEHHO CyJ HaIpaBIAETCA JEJIO JJII HOBOTO
paccMotpenusi. [lo MHeHMIO aBTOpa, JENO JIOJDKHO OBITh HAINpaBlIEHO Ha HOBOE
pacCMOTPEHUE B CyJl TOM MHCTAHIIMHU, KOTOPBIM JTOMYCTHI CYIIECTBEHHBIE HAPYIIEHUS
npaBa, a €ClId HapyIIeHUs ObLIM JIOMYIICHBI CyJaMH BCeX TpexX (IByX) WMHCTaHIIWH,
paccMaTpuBaBIIMX W NPOBEPSABIIMX JIEJI0, TO OHO HAMpaBIAETCS B CyJ NEPBOU

VMHCTaHIMU JJI1 PACCMOTPEHHUSI 110 CYLLECTBY.
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HemanoBaxkHoe 3HaueHHWe Ui HCCICNOBAHUS CIEUU(PUKA TPaXTaHCKUX
MPOLIECCYANIbHBIX TPABOOTHOIICHUA MEXAY CyJaMd B HaJA30PHOM IPOU3BOJCTBE
MMEIOT 00s3aTelbHbIE yKa3aHUsl CyJa HaJ30pHOM MHCTAHLUMHM, & HMEHHO:!
00s3aTeNbHBIMU ISl CyJ1a, BHOBb PACCMATPHUBAIOLLETO JIEJIO, SIBISIFOTCS YKa3aHUs Cya
HA/J30pHOM MHCTAHUUHU O TOJKOBaHWM 3akoHAa. OJHAKO, YTO Kacaercsi TOJKOBAHUS
3aKOHA, TO MOHMMAHHE 3TOTO TEPMHHA BBI3BIBAET B HAYKE MPOLECCYaAIbHOTO IpaBa
cnopsl. [IpoGiema quckyccuu B TOM, YTO OOJBIIMHCTBO aBTOPOB MBITAIOTCS MPHUIATh
OCYIIECTBISIEMOMY CY/I0M Ha/J30pHON MHCTAHIIMHU TOJIKOBAHMIO 3aKOHA MPEle/IEeHTHBIN
xapakrep. OHAaKO, IO MHEHHIO aBTOpa paldOoThl, HE CTOUT TaK IIMPOKO MOHUMATbH
JaHHOE TOJIHOMOYME CyAa Haa30pHOM uHcTaHimH. Kak mpexacraBmsiercs, ucxons u3
U3JI0)KEHHOTO U CMbICTa  JCMCTBYIOMIETO  IPaKIAHCKOTO  MPOLIECCYaTbHOTO
3aKOHOJIATENIbCTBA, Cy/l HA/JI30PHOM MHCTAHIIMU TOJKYET HOPMbI, paHee MPUMEHEHHbIE
CYJIOM HUKECTOSIICH WHCTAHIIUU, PA3bsCHSS, B YEM CyTh JIOMYIICHHBIX UM OIIMOOK, U
KaK MpaBWIbHO CJEQYeT MOHMMAaTh NPUMEHEHHBIM 3aKOH, HalleJIuBas CyJ, BHOBb
paccMaTpUBAIOIIN J1E€10, HA MPABUIILHOE €T0 pa3pelleHue.
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