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BBEJIEHUE

AKTyaJlbHOCTH TeMbl. TOJIKOBaHHUE TpaBa Mo 00bEMY Kak Hay4dHas mpobdsiema
JABHO HY)KJIaeTcsi B TNIyOOKOM, BCECTOPOHHEM M OCHOBATEIbHOM OOIIETeOpeTHYe-
CKOM HCCIIeZIOBaHUH. B MexaHn3Me MpaBoOBOro PeryaupOBaHMs TOJKOBAaHHE SBISETCS
HEOOXOIMMBIM YCJIOBHEM MPAaBUIBHOTO MOHUMAaHMS MBICIH 3aKOHOAATENs, BbIpa-
KEHHOW B HOpPME IpaBa C MOMOIIBIO SA3BIKOBBIX CPEACTB. Y CTAHOBJIEHHWE TOYHOTO
CMBICJIa TIPAaBOBOI HOPMBI MO3BOJISIET MHTEPHpPETaTopy d3PPEeKTUBHO pearnu3oBaTh ee
Ha mpakTHke. PaccmoTpenue mpobOiembl 00beMa TOJKOBAHHUS MMEET HaWOOJBIIYIO
UCCIIEIOBATENBCKYIO LICHHOCTh B paMKaX YYE€HHs O IIPaBOpealIn3alii, MOA3aKOHHOM
HOPMOTBOPYECTBE M TEOPUH 3aKOHHOCTH.

HenocraTounoe nccnenoBanue mpooieMbl TOJTKOBaHUS MIpaBa o 00beMy B CO-
BETCKUI MEpUOJ pPa3BUTUS IOPUIAMYECKOW HAyKH OOBSICHAJIOCH MOJUTHYECKUMHU U
uaeosiornyeckuMu paxkropamu. CUUTANIOCh, YTO COBETCKHE 3aKOHBI MOJIekar Oyk-
BaJbHOMY TOJKOBAHUIO, @ UX PACHIMPUTENIbHAS UM OTPaHUYUTENIbHAs UHTEpIpeTa-
1S TOTTYCKaIach JIMIIb KaK UCKIIOUYEHUE U3 00ILero npaBuia, T.e. AecTBOBaa Mpe-
3yMIIUS KCTUHHOCTU MPABOBBIX HOPM, CO3/IaHHBIX OPraHaMUu U JOJKHOCTHBIMU JIHU-
[[aMH COIMAJIMCTUYECKOTO TOCYAapCTBa, KOTopas oTpaxana ¢popMalbHbIA MOIXO0/ B
uHTepnperanuu. OJHAKO C HAYYHOM TOYKHM 3PEHHS NMPAaBOBasi MBICIb U SI3BIKOBBIC
CPEICTBa €€ BBIPAXKEHUS HAXOAATCA B ropas3fo Oosiee CI0KHOM B3aMMOCBSI3U U B3au-
MO3aBHUCHUMOCTHU: €JMHCTBO MBICIIM U A3bIKa HE UCKJIIOYAET, a MPEAIoaraeT BO3MOXK-
HOCTb CYIIIECTBOBAaHUSI MPOTUBOpEUYHI Mexay HUMHU. [lo3ToMy HEOOXOIMMOCTH HE
TOJIbKO OYKBaJIbHOTO, HO U PAaCHIMPUTENBHOTO JIMOO OTPAHUYUTENHHOTO TOJIKOBAHUS
MCTOYHUKOB TpaBa 3aJI0’)keHa B CAMOil MIPHUPOJIe B3AUMOOTHOIIEHUH MBICITH U S3bIKA.

B pamkax oTeuecTBEHHOM T€OpUM TOJIKOBAHMS MpPaBa Ha JOCTATOYHO BHICOKOM
YPOBHE HCCIIEJOBaHbI €€ OCHOBHBIE METOAOJOrHYeckre MpoOseMbl. CerofHs Mbl
NPaKTUYECKH HE CIIOPUM O MOHATUH U COJIEP>KaHUH MIPOIEcca TOJIKOBAHUS NIPaBa, ero
cyOBeKTax, Iensix, cnocobax u mpuémax. /locrarouno riy0oko U3ydeHbl U BOIPOCHI
KJaccu(UKaluy BUIOB TOJIKOBaHUS MpaBa. Ha cTpanHumax opuandeckoil murepary-

pBI, B CpPENICTBAX MAacCOBOW MH(pOpPMAIH, OBITOBOM U MPO(hecCHOHATbHOM OOIEHUH
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IPUBBIYHO M CHOKOWHO BOCHPUHHUMAIOTCS TEPMHUHBI «O(QUIIHAIBHOE TOJKOBAHUE,
«TOKTPUHAJIBLHOE TOJIKOBAHUE», <AKT HOPMATHUBHOIO TOJIKOBAHMSA MpaBa» u T.11. Bme-
CTE C TEM B YHCIIE «XPOHHUYECKU» MAJIOMCCIICIOBAHHBIX BOIPOCOB TEOPUH WHTEPIIpE-
TaI[MU OCTAeTCsl TOJIKOBaHWE MpaBa Mo o0beMy. B mpaBoBeneHNHN OTCYTCTBYIOT €T0
oOlLIEeNTPU3HAHHOE OMpPEIEIeHHEe U OCHOBHBIEC MPU3HAKHU. [0 cHX mop ocTaeTcsi Hesic-
HBIM COJICP)KaHHE CAaMOTO TIOHATHS «00BEM TOJKOBaHUS», c1ab0 pa3paboTaHbl KpH-
TEPUU JIOMYCTUMOCTU (HEAOMYCTUMOCTH) PACHIMPUTEIBHOTO M OTPaHUYUTEIEHOTO
TOJIKOBAHUS.

CpaBHUTEIIBHO HETJTyOOKasi TEOpPETUYECKash U3yYeHHOCTh MPOOJIeMbl TOJKOBA-
HUS TIpaBa 1Mo o0beMy 0oJiee HE YIOBIETBOPSAET MOTPEOHOCTSIM IOPUINYECKON TpaK-
tukd. B 90-¢ roapl XX Beka B cTpaHe MPOU3OLLIN 3HAUUTEIbHBIE U3MEHEHHUS B TOCY-
JApCTBEHHOM YCTPOWCTBE U BCeX cpepax OOIIECTBEHHOM KHU3HU, KOTOPbIE HE BCETa
aJIeKBaTHO OTPAXKAIOTCSI B 3aKOHOTBOPYECKOW M MPABONPHUMEHUTENHLHON MpPaKTUKE,
XOT OOBEKTUBHO TPEOYIOT MCIOJIb30BaHUSI B OINPEACIICHHBIX IpelesiaX pacilupu-
TEJIbHOM WJIM OTPAHWYMTENIBHOW HMHTEPHPETALMM MCTOYHUKOB INpasa. ToJIKOBaHHE
npaBa 1o 00beMy TECHO CBSI3aHO C B3aMMOJIEUCTBHEM MOJIUTUYECKUX CHJI, PABOBBIX
WJICOJIOTUM, HAYYHBIX KOHLENIMM, a Pe3yJbTaTbl 3TOM HMHTEPNPETALUOHHOU Hes-
TEJILHOCTH CIIOCOOHBI OKa3bIBaTh MOIIHOE BIMSHUE HA pa3BUTHE rOCyAapcTBa, CO-
BEPIICHCTBOBAHUE 3aKOHOJIaTENIhCTBA, MPABOCO3HAHKE U MPABOBYIO KYJIbTYpYy Hace-
JICHUS.

C 1989 rona B Hamelt crpane BBeAeH U 3G(PEKTUBHO JEHCTBYET MHCTUTYT
KOHCTUTYILIMOHHOTO KOHTPOJIS, CO3JaHHBIA AJISi 3alIMThl KOHCTUTYLIMOHHBIX IMpaB U
cBO0OOJ TpakJaH OT MocAraTeNbCTB MyonuuyHoi BrnacTtu. [Ipunsatas Koncrtutyuus PO
1993 rona mpoBo3riacuia Kypc Ha (GOPMUPOBAHKE MMPABOBOTO M COLIMAIIBHOTO TOCY-
JapCTBa, TEKCTYyaJbHO 3aKPEMUB OCHOBHBIE IIEHHOCTHBIE KOHIIENTHI COBPEMEHHOTO
poccuiickoro ooéiecTBa: cBOOOJa, JAEMOKpPATUS, CYBEPEHUTET, PABEHCTBO, >KHU3Hb,
Tpya, oOpazoBaHue, 310poBbe U T.4. B 1995rony BHeCeHBI U3MEHEHUS B TPaK/laH-
CKOE€ IIpolLiecCyalbHOE 3aKOHOIATENbCTBO, NpenocTanistomue Bepxosaomy Cyny PO
paBO paccMaTpuBaTh IO MEPBOM MHCTAHLIMU Jejia 00 OCapUBaHUK HOPMATHUBHBIX

akToB (efeparibHbIX MUHUCTEPCTB M BEAOMCTB, KacaloIUXCs MPaB U CBOOOJ Tpax-
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naH. JlaHabie COOBITHS aKTyaau3upOBAIN MPOOIeMy MHTEPIPETAIIUY MpaBa Mo o0be-
My C TOYKH 3PE€HMS MAECHHO-LIEHHOCTHOrO €€ acrmekra. B pamkax oCylecTBIIEMOro
Cy/1eOHOM BJIACTBIO AOCTPAKTHOTO, MPEXKJIE BCETO KOHCTUTYIIMOHHOTO, HOPMOKOH-
TPOJISl TIOSIBUJIACH BO3MOYKHOCTh CPABHUBATh PEabHBIN CMBICT JEUCTBYIOUIUX B TO-
CyJapCTBE MPABOBBIX HOPM C UX UJI€ATTBHBIM CMBICIIOM, KOTOPBIA OHU JIOJIKHBI UMETH
B COOTBETCTBUU C T'OCTOJICTBYIOIITUMHU B OOIIECTBE IIEHHOCTSMH.

B ycnoBusix mpoBOJMMBIX B CTpaHE aJMUHUCTPATHUBHOW, CyA€OHON, MyHULIU-
NajbHOM M MHBIX peOpM BO3HUKIIA HEOOXOAUMOCTh B MPOBEACHUN KOAU(DUKAIIUOH-
HBIX paboT. B pesynbrare sroro mpunsatel HOBele YIIK P®, KoAll P®, Tpynosoii
koaekc P®, I'TIK P®, Apburpaxusiii npoueccyanbhblii kogexkc PO. Hecmotps Ha
AKTHUBHYIO CUCTEMATH3aINIO 3aKOHOIATEJIbCTBA, UMEIOTCS OTAEIbHBIE MPOOIEMbI He-
JIOCTATOYHO SICHOTO M ITOHSITHOTO M3JIOKCHUS MBICIIM 3aKOHOJATENS B TCKCTaX CTaTeH
HOPMATUBHBIX aKTOB, KOTOpbIE€ OOYCIIOBJIEHBI JedeKTaMu IOPUINYECKON TEeXHUKH,
npeobiiaianieM abCTpakTHOTO croco0a ux (GopMyaupoBaHus, OMMOKAMH B UCIIOJIb-
30BaHUU TEPMHUHOB U T.II.

TakuMm 00pa3oM, TOJKOBaHUE MpaBa Mo 00bEMY XapaKTepU3yeTcsi B COBPEMEH-
HBIX YCIIOBUSAX 0COOOW HAYyYHO-TIPAKTUYECKON aKTyalbHOCTBIO U TpeOyeT CaMOCTOsI-
TEILHOI'0 UCCJICIOBAHMUS.

Crenenb pa3padOTAaHHOCTH MPOOJeMbl. Bompochkl TOJIKOBaHMS MpaBa IO
00beMy 3aTparvBaJiCh B TPYAaX OTEUECTBEHHBIX U 3apyOCKHBIX YUCHBIX, KaK J0Ope-
BOJIIOIIMOHHOTO, TaKk M coBeTckoro nepuoga: M.I'. Asmiokosa, H.I'. Anekcanaposa,
C.C.AnekceeBa, B.M. bapanosa, A.K. be3unoii, SI.M. bpaitnuna, C.H. bparycs, E.B.
Bacekosckoro, A.b. Benreposa, JI.JI. Boesoguna, H.H.Bomnenko, I'.I'. I"'amamepa,
H.A. I'peneckyna, U. I'psasuna, H.J[. dypmanora, FO.X. KanmeikoBa, K. Kap6onse,
B.H. Kapramosa, A.Il. Kopenera, H.M. Kopkynosa, B.B. Jlazapesa, K. Jlapenua,
I1.1. JIro0auackoro, H.M. Munacsua, C.A. MypowmiieBa, T.5. HaceipoBoii (Xa0Opue-
Boi1), A.B. Haymoga, I1.E. Henoaiino, B.A. Ilerpymesa, A.C. [Turonkuna, I1. M. Pa-
ounosuua, @. PerenscOeprepa, P.C. Pesa, 1. Cabo, A.b. Crnacosa, FO.I'. Tkauenko,
N.E. ®apbepa, A.®. Uepnannena, I'.®. lepmenesuua, A.C. lllnsnounukona, I'.I.

[IImenesoi, I1.C. Dnbkung, JI.C. IBuua u 1pyrux aBTOpoB.
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B mocnemHme rompl HEKOTOpHIE ACTEKTHI MPOOJIEMBI TOJIKOBAHUS IpaBa IO
00beMy OBLITM 3aTPOHYTHI B TUCCEPTAIIMOHHBIX HccienoBanusax E.H. AtapmmkoBoii,
E.B. bepesonckoii, FO.YO. Bamenko, /[.A. I'apuiosa, B.E. 'onuka, T.B. I'ybaesoii,
A.I'. Manyksina, AJL IMurepckoit, C.I'. ITumunoi, A.Il. Poxnosa, O.M. CmupHo-
Boii, H.H. XabuOymniuHoit u apyrux aBTopoB. CieayeT OTMETUTh, OJIHAKO, YTO HC-
CJEAYEMbII HAMU BOIIPOC M3JIArajcs B TPyAaxX 3THX YYEHBIX MOIYTHO C paccMOTpe-
HUEM TPUOPHUTETHHIX ISl KOKIOTO W3 HUX MPOOJIEM HOPMOTBOPYECTBA, MPABOIPH-
MEHEHHUS, 3aKOHHOCTH, CJIEICTBEHHON M YNPABIECHYECKOW NESITEIBHOCTH, 4 AHAIU3Y
TOJIKOBaHUS TIpaBa MO 00BEMYy YIEISIOCh OT HECKOJIBKUX a03aleB 10 HECKOIBKUX
ctparutl. CrienpanbHble paOOThI, MOCBSAIICHHBIE KOMIJIEKCHOMY H3YYCHHUIO WHTEP-
npeTauu no 00beMy Kak 0co00ro MmpaBOBOIO SIBJIEHHS, OTCYTCTBOBAIM, HE W3/1aBa-
JIUCh OHU U 3a JIBA MOCJICAHUX JI€CSITUIETHSI.

Mexny TeM, Ha COBPEMEHHOM dTalle pPa3BUTHUS IOPUCIIPYACHIMN Ha3pesa He-
00X0IMMOCTh MEPeCcMOTpa, a B HEKOTOPBIX ACMEeKTaX M IMOJHOro OTKasa, oT (op-
MaJbHOTO, JOTMAaTHYECKOTO BOCTIPUATHS MPOOIEMBbI TOIKOBAHUS MPaBa MO 00BEMY.
be3ycnoBHO, HACaNbHBIM U KEJIATEIbHBIM HANPABIECHUEM MPABOMHTEPIIPETALNOHHON
MOJINTUKU TOCYJIAPCTBA M CETOMHS SABJISETCS OyKBaJbHOE TOJIKOBAaHWE HOPM TIpaBa.
Bwmecte ¢ TeM, Hellb3s paccMaTpPUBATh PACIIMPUTENBHYIO I OTPAHUYUTEIbHYIO UH-
TEPIPETALNI0 3aKOHOJATENbCTBA UCKIIOUNUTEIBHO KaK SIBJEHUE, HE COOTBETCTBYIO-
mee IyXy W MPUHIUAIIAM TTpaBa, TpeOOBaHUAM 3aKOHHOCTH. JlaHHBIC PA3HOBUIHOCTH
TOJIKOBAHHUS 10 00bEMY «IaJCKO HE UCKIIOYCHHE, XOTS U He oliee mpaBmio» (A.D.
YepaaHiies).

B COBPEMEHHBIX ¢unocodckux, JMHIBUCTUYECKHUX, UCTOPUKO-
KYJbTYPOJOTHYECKUX M TCUXOJIOTUUECKUX uccienoanusx E.B. Anbimosoi, JI.M.
bocoBoii, A.A. 3anesckoii, B.1. Kapacuka, H.B. Moxammen, b.b. IlaBnosa, FO.C.
CrenanoBa, M.A. TapacoBoii, A.A. ®unaroBoii, copMyIUpPOBaHbI U MPOJOJIKAIOT
WHTEHCUBHO pa3padaThiBaThCS HOBBIC MOHSATUS U KATErOPUHU, KOTOPbIE MO3BOJIUIH
ATUM T'YMaHHUTAPHBIM HayKaM JIOCTUYb 3HAYUTEIBHBIX YCIEXOB HE TOJBKO B OMHUCA-
HUU, HO U B OOBACHEHMH M KOHKPETHU3AI[MU CBOEro MpeaMera. AKTUBHO HCIOJb3Y-

HOTCA KaTCTOPHUM 3HAKA, CMBICJIOBOTO ITOJISI, KOHICIITA, 3HAYCHUS, ITOJIAI TCKCTA WU T.II.
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Ha nam B3rusizg, ux MOXKXHO MPUMEHHUTH JJISI TAJIbHEUIIIETO COBEPIICHCTBOBAHUS KOH-
IEMIAN MPABOMHTEPIPETANMOHHOMN JACSITEIIbBHOCTH, OOHOBUTHh M O0OTATUTh KATETOPH-
aJIbHBIN anmapatr y4eHHusl O TOJIKOBAaHUU IpaBa Mo 00beMy, MPEOI0JIETh Pa3pbiB MEXK-
Iy HICTOPUYECKUMH YCIOBUSMHU (DOPMUPOBAHUS STOTO YUCHUS M COBPEMEHHBIMU TpeE-
OOBaHMSIMU, KOTOPBIE MPEIBSBIAET K TEOPUU TOJIKOBAHUS MPaBa IOPUIAYECKAs MPAK-
THKA.

OTmedeHHbIE TPUYUHBI 00YCIOBUIN KaK BBIOOP TEMBI HACTOSIIETO HCCIEO-
BaHMS, TaK U €r0 CTPYKTYpY.

OO0bekT 1 npeaMeT uccaenoBanus. OObEKTOM UCCIETOBAHMS SIBISICTCS TOJ-
KOBaHHE TIpaBa MO0 00bEeMy Kak 0co0as pa3HOBUIHOCTh WHTEPIPETAIMOHHOW aes-
TenbHOCTU. [IpeagMeroM uccaenoBaHUs BBICTYIAKOT 3aKOHOMEPHOCTH BO3HHUKHOBE-
HUs, Pa3BUTHS U (PYHKITMOHUPOBAHUS TAHHOTO SIBJICHUS IOPUINIECKON TIPAKTUKH.

Hear u 3agaum ucciaenoBaHusi. Llenp ucciaenoBaHus 3aKiIOYaeTCsl B KOM-
MJIEKCHOM HAay4YHO-TIPAaKTUYECKOM aHaJIU3€ TOJIKOBAHUS MpaBa Mo o0beMy, €ro moHs-
TS, MEXaHU3Ma (PYHKITMOHUPOBAHUS U TIPEACIIOB OCYIIECTBICHUS.

B xozne uccnenoBaHus pelaroTCs CAEAYONUE 3a1a9H
— MPOAHATU3UPOBATH OCHOBHBIE BOIPOCHI TEOPUH TOJIKOBAHUS MpaBa B TOW MEpE, B
KaKOW OHU MOTYT OBITh UCIOJIb30BAHBI JJIsl TO3HAHUS TIPOOIEMBbI TOJIKOBAHUS MpaBa
1o o0bemy;

— OMPENENTh B3aMMOCBSI3U MOHSATHS TOJKOBAHUS TMpaBa Mo 00BEMY C KaTETOPUSIMU
UCTUHBI U CMBICJA C TOYKHU 3peHust ¢puinocoduu, JOTMKH, aKCUOJOTUU U 3HAKOBOM
TEOpHUH;

— YCTAaHOBUTH OCHOBHBIC TMPU3HAKUA U CPOPMYIHPOBATH OOIIETEOPETUIECKOE TOHS-
THE TOJIKOBaHUS MpaBa Mno 00beMy;

— NPOAHAIU3UPOBATH COOTHOIIECHUS TOJKOBAaHMS IMPaBa U KOHKPETU3ALMHU, PACCMOT-
PETh KOHKPETH3alHI0 KakK MPOLECC Pa3BEPTHIBAHUS COAECPKaHUS HAIIMX 3HAHUU O
MIPaBOBOM HOpME U 00beMe €€ TOJIKOBAHMUS,

— MCCJIeIOBATh CI0KHOE M MHOTOACIIEKTHOE TIOHITHE 00BEM TOJTKOBAHWS,

— HCMOJIb30BaTh KATETOPUHU CMBICIOBOTO TOJIS U1 AaHAIKM3a COJEPHKAHUS TOJIKOBAHUS

mpaBa 1o o0bemy;
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— U3YYUTh CHEIUaIbHBIC MPUEMbI OTpeeieHNs] 00beMa TOJIKOBAHUS U MPOMILTIOCT-
PUPOBATH UX UCIIOJIb30BAHUE HA IPAKTUKE;

— pa3paboTaTh OCHOBHBIC KPUTEPHH JOMYCTUMOCTH (HEIOMYCTMMOCTH) PacCIlIUpHU-
TEJIBHOTO U OTPAHUYHUTEIBLHOIO TOJIKOBAHUA B FOPUANYECKON HAYKE U MTPAKTHUKE;

— PACKpbITh MEXAHM3M OCYIIECTBJICHHUS TOJKOBAaHHUS IpaBa Mo o0beMy B MpOIECcCce
MOA3aKOHHOTO HOPMOTBOPUYECTBA,;

— OMNpPEACUTh COOTHOIICHHE TOJIKOBAHUS MpaBa MO0 00beMYy M 3aKOHHOCTH, BBICTY-
MAKIIEH B KAYECTBE €r0 YHUBEPCAIBHOTO MIPUHLINIA, KPUTEPUS U PEKUMA.

MeTtomosiornueckue, TeopeTHYecKue U IMIUPUYECKHE OCHOBBI HMCCJEN0-
BaHus. B xoxe uccrnenoBaHus NPUMEHSUINCh AUAICKTUYECKUM, JIOTMYECKUU, CHC-
TEMHBIH, CpPaBHUTEJIbHO-TIPABOBOM, KOHKPETHO-COLIMOJIOTUYECKUM, (HOpMalIbHO-
IOPUINIECKUN, KOHIIETITOJIOTHYECKUN METOIbI. TeopeTnyecKkoil OCHOBOM pabOTHI T0-
CIyXuia OOLIETEOpeTHYEeCKas U OTpaciieBasl JIUTepaTypa MO KOHCTUTYILIMOHHOMY,
IPaXKIaHCKOMY, YTOJIOBHOMY, aIMUHUCTPATUBHOMY M MHBIM OTPAcCisiM POCCUHCKOTO
npaBa. CyIeCTBEHHYIO POJIb B MIOMCKE M OOOCHOBAaHUY OCHOBHBIX HAYYHBIX MOJIOXKE-
HUW JMCCEPTAlMU UTPAJIH MOJOKEHUS 3HAKOBOM TEOPUM U YYEHHUs O KoHLenTax. Mc-
MOJIB30BAIMCH TaKKe paboThl 1Mo (Prutocopuu, MCUXOIOTHH, UCTOPUH, KYJIBTYPOJIO-
I'MH, JIUHTBUCTUKE, TEOPUH KOMMYHUKALMU, MOAEIUPOBAHUIO U ITHKE.

OMNHUpUYECKyI0 0a3y MCCIEe0OBaHUS COCTaBUIIM aHANU3 JeHCTBYIoIEero deme-
paNbHOTO 3aKOHOJATEIHCTBA M HOPMATHBHBIX TPABOBBIX aKTOB CyOnekTOoB PD, a
TaK)Ke OOIIMPHBIE MaTepHaIIbl Cy/1IeOHON M MHOW MPAaBONPUMEHUTEIHHOM MPAKTHUKH,
cozepKaIirecss B apXuBax BBICIIUX TOCYJApPCTBEHHBIX OPraHOB WJIM OIMyOJWKOBaH-
HbIC B O(DUIMATBHBIX MIEYaTHBIX U3TaHUSIX.

Hay4ynasi HoBHU3Ha ucciieqoBanusi. OHa 3aKJIFOYAETCA B TOM, YTO BIEPBBIE B
o0mmelt Teopun TpaBa MPOBEACHO KOMIUIEKCHOE, MOHOTpadUIECKOE HCCICIOBAHUE
npoOsemMbl TOJKOBaHMS IpaBa Mo o0beMy. JluccepTaHTOM paccMOTpeHa 3Ta Baxk-
HEeWIas s PUINYECKON HAayKH M MPAKTUKU TEMa C TOYKU 3PEHUSI 3HAKOBOWU TEO-
pUH, B paMKax KOTOPOM 3HAK IMPEICTABISAETCSA KaK €IMHCTBO CJIOBA, MOHATHS U JICH-

CTBUTEIILHOCTU. DTO MO3BOJIMIIO BBICIIUNThD B KAa4YE€CTBC 00BEKTOB HN3Yy4YCHUSA TCKCT,
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CMBICIT TIPABOBBIX HOPM M HOPMATHBHO 3aKPEIUICHHYIO («UIealbHYI0») MOJAETh 00-
IECTBEHHBIX OTHOILLICHUM.

3HAYUTEIHLHON HOBU3HOW OTJIMYAETCA MPOBEAEHHBIN B AUCCEPTAIMHA HAYYHBIN
aHann3 o0beMa TOJKOBAHUS ITyTEM BBIJICICHUS TaKWX B3aWMOCBS3aHHBIX COJEpXKa-
TEJIbHBIX €T0 ACMEKTOB, KaK S3bIKOBOM, JIOTHUYECKNW, THOCEOJOTUUECKUI, AKCUOJIOTH-
YECKHI M CHEUUATbHO-IOPUINYECKUN, PACCMOTPEB KOTOPBIE, MOYKHO YTBEPKIATh,
9TO 00BEM TOJKOBAHMUS SBIISECTCS CIOKHOM, MHOTOACIIEKTHONW KaTeropuen opuanye-
ckoi Hayku. [IpaBUIbHOMY NMOHMMAHHUIO 3TOM KAaTeropuu CIOCOOCTBYET BBEICHUE B
NOHATUMHBIA anmapaTr IOPUCIPYACHIMHU NOHATAW CMBICIIOBOTO IIOJISI IIPAaBOBOM HOP-
MBI U KOHLIENTA, UHTETPUPYIOIIMX BCE BBILIEIIEPEUUCIEHHBIE ACTIEKTHI.

ABTOpOM BrepBbie CHOPMYIUPOBAHBI B CUCTEMATUYECKOM (opme crienuab-
HBIC TIPUEMBI OTIPEIeTICHUS 00beMa TOJKOBaHUS. BhIieIeHbI TaKkKe KPUTEPHUH JOITyC-
TUMOTO (HEIOIMyCTHUMOTO) PACIIUPUTEILHOTO JTUOO OTPaHUYUTEIBHOTO TOJKOBAHUS,
HEe0oOXoauMbIe Il 00ecreueHns 3aKOHHOCTH ATOr0 BUJAa MHTEPIPETALIMOHHON Jesi-
TEJIbHOCTH.

Ha 3ammTy BHIHOCATCS CJIeyIOLIie OCHOBHbIC BbIBOJAbI U MOJIOKEHUA !

1. B coBetrckuii mepuo/i BpeMEHHU TOJIKOBaHUE IIpaBa Mo 00beMy paccMaTpuBa-
JIOCh B OCHOBHOM KAaK PE3yJbTaT MO3HABATEIIBHOW IESTEIbHOCTH MHTEPIIPETAaTopa B
COOTHOILIEHUH C TEKCTOM CTaThbM HOPMAaTHUBHOI'O AKTa, B KOTOPOM BBIpa)K€Ha IPaBo-
Basg HopMma. OJHAKO, IO MHEHUIO AMCCEPTAHTA, JaHHBIA BHUJl MHTEPIpPETAIIMH HEOO-
XOJIUMO NTOHUMATh OJHOBPEMEHHO M KaK IIPOLECC, U KaK Pe3yJbTaT 3TOr0 MPOIECCa.
TonkoBanue mpaBa Mo 00beMy — 3TO 0c00as Pa3sHOBHIHOCTH IO3HABATENIbHO-
UHTEPIPETALUOHHON IOPUANYECKON JeSTENbHOCTH, OOBEKTaMU KOTOPOH BBICTYMAIOT
TEKCT, CMBICJI ICTOYHHKOB MpaBa U HOPMATHBHO 3aKperuieHHas («ujaeanbHas») Mo-
JIeNb OOIIeCTBEHHBIX OTHOIICHUH, @ Pe3yabTaTOM 3TOM JIeATEIbHOCTH MOCIE UCTIOIb-
30BaHUs TPAAUIIMOHHBIX U CHELUUAIBHBIX MTPUEMOB SIBJIAETCS 3aKPEIICHUE B UHTEP-
IPETAIIMOHHBIX AKTaX HUX COOTHOLICHUS, BEpUDPHUIIMPOBAHHOIO MPAKTUKOH, B BUJEC
OYKBaJIbHOTO, PACIIUPUTEIILHOTO WJIH OTPAHUYUTEILHOTO TOJIKOBAHUSI.

2. Konkperuzanus — 370 000010 pOAOBOM TEPMHUH JJIs1 0003HAUYEHUSI

CH@HH&HBHO-IOPHHHHCCKOﬁ JACATCIBbHOCTH, I/IMeIOIHeﬁ MCCTO KaK B IIPaBOTBOPYCCTBC,
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MIPaBONPUMEHEHHH, TaK W B UHTEPIIPETANy pasa. [[puMeHuTenpHO K cepe TOIKO-
BaHMS TIpaBa MO O00BEMY KOHKPETH3AIMs BBICTYMMAET KaK MPOIECC pPa3BEPTHIBAHUS
COJICp’KaHMs HAIIMX 3HAHUW O MPaBOBOW HOpME U 0Obeme e€ ToJKOBaHMS. Mexy
TOJIKOBAHMEM IIPaBa M €r0 KOHKPETH3alUHWEW B PEaJbHOM IOPUAUYECKOW ITPAKTUKE
OYEHb TPYIAHO MPOBECTHU IPAHUILLY, OTICISAIOMIYIO UX ApYT OT apyra. KoHkpeTuzanus
—93TO U LI€Nb, U CPEICTBO TOJKOBAHUS, 4 OHO, B CBOKO OYEPEb, SBISETCS METOJOM, a
WHOTJIa U OPUITHATBHBIM PE3yJbTaTOM COCTOSIBIIIEHCS KOHKpeTH3anuu. B mporecce
TOJIKOBaHUSI HOPMBI TIpaBa TPAJAUIIMOHHBIMU CIIOCOOAMH BO3HUKAET HEOOXOIUMOCTD
B €€ TI03HABATEIHLHON KOHKPETHU3AIMH B CITydasix, KOrja 0OHApYKHUBAETCS PaCXOxkKe-
HHUE MEXIY MBICIBIO 3aKOHOAATENS U €€ TEKCTYyaJIbHBIM BBIPA)KECHUEM B KOHTEKCTE
Pa3BUTHS OOIIECTBEHHBIX OTHOIIEHHM. Torqa KOHKpeTU3alus BbICTYIIAeT KaK CUCTe-
Ma MPUEMOB U ONEPALHM, MO3BOJSIOIIUX MPUBECTA B COOTBETCTBUE TEKCTYAIbHYIO
(GOpMYITMPOBKY U IEHCTBUTEIBHYIO MBICIIb IIPABOTBOPIIA, @ HHOTAA (B mpoliecce ao-
CTPAKTHOTO Cy/IeOHOTO HOPMOKOHTPOJISI) U KOHCTATUPOBATh HECOBEPIIICHCTBO MBICIIH
MIPaBOTBOPIIA TIO CPABHEHHUIO C OOBEKTUBHO CIIOKUBIMUMUCS IIEHHOCTSIMHU OOIIECTRA.
WNuaye, KOHKpeTHU3aIUsl HE HY>KHA, a JIMIO OCYIIECTBIIIET 0ObIYHOE OYKBaJIbHOE TOJI-
KOBaHHE.

3. O0beM TOJIKOBaHUS MPEACTABISAET COO0M CI0KHOE, MHOTOTPAHHOE SIBJICHUE,
P aHAJU3€ KOTOPOIO HYXHO BBLACIATH SI3BIKOBOM, JIOTMYECKHI, THOCEOJIOTHYE-
CKUH, AaKCHOJIOTUYECKHMUA W CIECHUAIbHO-IOPUANYECKUAN acCIleKThl. B CBs3M C 3TUM
00bEM TOJIKOBaHUSI — ATO LIEHHOCTHO OOYCIIOBJIEHHAs U MpoBepsieMast I0OpUINIECKOM
MIPAKTUKON Mepa COOTBETCTBUSI MEXKIY IOJIEM TEKCTa, CMBICIOBBIM IOJIEM U MpeEJe-
JIaMH JAEUCTBUSA MPABOBBIX HOPM.

4. KntoueBbIM MOMEHTOM B ONPEIENIEHUU MPUPOJIbl 00beMa TOJTKOBAHUS SIBJIS-
€TCs Mepa, T.€. €AMHCTBO KOJWYECTBEHHBIX U KAYECTBEHHBIX CTOPOH SIBJICHUS, 3aKO-
HOMEpPHAs B3aMMOCBSI3b MEX]y HUMHU. B Xo/1e TonkoBaHus paBa 1o o0beMy BhIsSiC-
HSETCS, YTO KaXJbld €r0 KOMIIOHEHT. TEKCT, CMbICII U HOPMATUBHO 3aKpEIUICHHAs
(«mmeanmpHas») MOJCITH OOIIECTBEHHBIX OTHOIICHHM, HMEET CBOIO MEpY, COOTBETCT-

BCHHO, IIOJIC TCKCTA, CMBICIOBOC IIOJIC U ITPECACIIbI I[CﬁCTBI’IﬁI HpaBOBOﬁ HOPMEI. ITo-
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3TOMY, UMEHHO B HAJIMYUHU OMPEAEIEHHOW MEPHI COOTBETCTBUSA MEXKIAY 3TUMHU IMOJIS-
MU (TpeesiaMu) COCTOUT CYITHOCTh JAHHOTO TIOHSTHS.

5. CMBICIIOBOE T0JI€ — 3TO MEpPa PACIPOCTPAHECHUSI CMBICIIA U TIPEEIIOB JIEHCT-
BUs IPABOBOM HOPMbI. OHO XapaKTepU3yeTCs CIOKHOU CTPYKTYPOM, BKIIOYAIOLIEH B
ce0s1 CMBICIIOBOE SIJIPO U CMBICIIOBYIO nepudepuro. Kaxaplii U3 TaHHBIX 3JIEMEHTOB, B
CBOIO O4Yepellb, OOBEAUHSET OIpPEACIICHHbIE CJIIOM CMBICIOBOTO MOJS UM OTTEHKH
cMbiciia. CMBICTIOBOE PO — 3TO NMEPBOOCHOBA, COAEpIKATEIbHAsA JOMHHAHTA MIPABO-
BOI HOpPMBI. SIapo mpeacTaBisgeT co0oi onpeaeaeHHbIH KOHIENT (IICHHOCTD), MOJIY-
YUBIIUN UICHHOE 0OOCHOBAaHUE W HOPMATHBHO-TIOHATUMHOE 3aKPEIJICHUE B JIOTHYE-
CKOW CTPYKType MpaBoBOW HOpPMBI. OHO BKJIIOYAeT B ce0s WHBAPHAHTHBIA CIIOM
(KOHIIENIT M WJCI0) M HOPMATUBHO-TIOHATUHHBINA CiIoM (TMMOTE3a, JUCHO3WIUS U
cankiuys). CMbIcIOBast mepudepruss — 3TO IOJBHKHASI» YacTh CMBICIA IPABOBOM
HOPMBI, B KOTOPOM PaCKpbIBAIOTCS JOMOJIHUTENBHBIE OTTEHKH 3TOr0 CMbICIIA, B BUIE
IPEIMETHOTO, TPAKCEOIOTHUECKOTO (CIIOS aKTyaIM3UPOBAHHOHN IOPUINYCCKOMN MpaK-
THUKH), OIIEHOYHOTO H CHMBOJIMKO-ACCOIMATUBHOTO CIIOCB.

6. Hapsiny ¢ ycTaHOBIIEHHEM CMbICIIa TPABOBOM HOPMBbI, 0CO00H 1EIbI0 UHTEP-
IpeTayy MpaBa Mo 00bEeMy SBISETCS NPABUWIHHOE OMPEEICHUE caMoro oObema
TOJKOBAaHUSA. J{JI1 JOCTHKEHUS ATOM LIEJIA UCIIOIB3YIOTCS TPU IPYIIbI IPUEMOB pa3-
BEPTHIBAHUS COJECPIKAHUS NTPABOBOM HOPMBI. SI3BIKOBBIE, JIOTUYECKUE U CIELUATIBHO-
ropuandeckre. K sS3bIKOBBIM IMPUEMaM TOJKOBAHHS 10 00beMy cCiieyeT oTHecTH: 1)
pacmupenue (Cy)KeHHe) 3HaUCHUS CJIOB; 2) SKCIUTMKAIUIO («pa3BepThIBAHUE») U pe-
OYKIHI0 («CBEPTHIBAHHE») MPENIOKECHUN; 3) KOHTEKCTyallbHBIA aHamu3 TekcTa. Jlo-
TUYEeCKHMH OTIepaIsIMHU OTIPE/ICIICHNs 00beMa TOJKOBAHUS SIBIIIOTCS: 1) onpenerne-
HUE MMOHIATUN U CXOJHBIC C HUM MPUEMbl (MJUTIOCTPALINS, XapaKTePUCTUKA, CPABHEHHE
(paznuueHue), ompeneicHWE Yepe3 IEPEeYUCIICHHE IPEIMETOB W T.I.), JCJCHHE,
0000IIIeHHEe ¥ OrPaHUYCHHE TIOHATUH; 2) ONepaluy ¢ CY)KIACHUAMH OT <10 {YMHEH-
HOTO K IMOJYHHSIOIIEMY>» H OT <TI0 JYUHSIONICTO K MOYNHCHHOMY»; 3) MHIYKTUBHBIC
U JEAYKTUBHbIE yMO3akitoueHus. CrnenuanibHO-IOPUANYECKUMH MPUEeMaMu IMPaBo-

KOHKPETU3UPYIOIIET0 XapaKTepa B TOJKOBAHUH IO 00bEMY BBICTYMAIOT. 1) opraHu-
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3aIIMOHHO-BCIIOMOTaTEeNIbHBIE NPAaBUJIa NOHUMAaHUS U NPUMEHEHHs JEHCTBYIOLIETO
3aKOHOJATEIbCTBA; 2) CMBICIOBOE JIOMIOJIHEHHE; 3) CMBICIIOBAS PEIYKITHSI.

7. Hanbonee pacnpOCTpaHEHHBIMH B IOPUINYECKON MPAKTUKE KPUTEPUSIMU J10-
IIYCTUMOCTH PACUIMPUTENBHOTO U OIrPAHUYMUTEIBHOTO TOJIKOBAHHUS IIPaBa SABIISIOTCS
OLICHOYHBIE MTOHATUSA, IPUMEPHBIE NIEPEYHHU, OTCBUIKH K CIIEHUAJIbHBIM HOpMaM, JHUC-
IIO3UTHUBHBIE OTOBOPKH, CUCTEMHBIE, TEJICOJOTHYECKUE UM UHBIE CBA3U MEXIY HOP-
MaMU TpaBa, U3 KOTOPHIX OJTHA MOKET JOMOJHSATH JIMOO YCTAHABIMBATD U3BATHUS U3
chepbl AeHCTBUS APYroil MPaBOBOM HOPMBI.

8. B mporecce moa3akOHHOTO HOPMOTBOPYECTBA TOJKOBAaHUE MpaBa Mo 00beMy
HEOOXOMMO MPAKTUYECKU BCETAa, TaK KaK MPH U3JaHUHU TMOJ3aKOHHBIX HOPMAaTHB-
HBIX aKTOB MPOUCXOJUT IO3HAHUE U KOHKPETU3ALMsI TOCYAAPCTBEHHOM BOJIM, COJEP-
xaielcs B 0oyiee BBICOKUX IO IOPUIMYECKON CHJIE MCTOYHMKAX MpaBa. B cBs3u c
3TUM B IIPOLECCE MOA3AKOHHOM MPaBOTBOPYECKOM KOHKPETU3ALHUH JOJDKHO CYLIECT-
BOBaTh TPeOOBAaHUE CTPOXKailllle pyKOBOJICTBOBATHCS CMBICIOBBIM SIAPOM IIPABOBBIX
HOPM, COAEPKAIIMXCS B UCXOJHBIX, YUPEAUTENbHBIX HOPMATUBHBIX aKTaX, a TAKKE
JIOIYCKaThCsl BO3MOXKHOCTh BapbUPOBaTh 00bEMOM Nepu(EeprH CMBICIOBOTO MOJIS, U3
TOJIKOBAHHUSI KOTOPOM BBIBOASTCS 00Jiee KOHKPETHBIE TPAaBOBbIE TPEOOBAHMUS.

Posb 00BbeMa TOJIKOBaHUS MPU OCYLIECTBICHUH IOJ3aKOHHOTO HOPMOTBOPYECT-
Ba BbIpakaeTcss POpMyYJION «HETOIYCTUMO TaKO€ TOJIKOBAaHUE IO 00BEMY HOpMATHUB-
HBIX aKTOB 00Jiee BHICOKOM IOPUAMYECKOM CHIIbI, KOTOPOE PACIIUpPSIET WU CYKaeT uX
CMBICIIOBOE $JIpO, €CJIM TOJIBKO CaM BBIILIECTOSIIUN CyOBEKT HOPMOTBOPYECTBA IPE-
BapUTEIBHO HE ONMPEAENN KPUTEPUH OTCTYIUIEHUS OT OyKBaJbHOTO TEKCTa JAHHBIX
aKTOBY».

9. CooTHoOIIEHNE 3aKOHHOCTH U TOJKOBAHUS IPaBa M0 00bEMY UMEET HECKOJIBKO
aCIIEKTOB, U3 KOTOPBIX OCHOBHBIMH BBICTYNAIOT IOJIOKEHUS O TOM, YTO 3aKOHHOCTb —
970 1) MpUHIMT, Clie0BaTEIbHO, YHUBEpCAbHOE TPEOOBAaHME WHTEPIIPETAIMU TI0
00beMy; 2) KpUTepuil MpaBOpa3bsICHUTEIBHON JEATEIFHOCTH CYyOBEKTOB IpaBa BO-
o011e, B TOM YHCJI€ U TPU TOJKOBAHUH MO0 00beMy; 3) OOLINI PEKUM ITPABOMEPHOM

HHTCPIIPECTAIHUH 110 06’[)6My ,HCﬁCTByIOHICFO 3aKOHOAATCIIbCTBA.
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Teopernueckasi U MpaKkTU4ecKasi 3HAYUMOCTH Pe3yJIbTATOB HCCJIEI0BA-
HHs. 3HAYUMOCTh PabOTHI OMpENEsIeTCs TeM, YTO OHA IMOCBAIIEHA pa3pabOTKe Of-
HOM U3 HEIOCTATOYHO MCCIEAOBAHHBIX MPOOJeM oOIIel Teopuu mpaBa — npodieme
TOJIKOBAaHUS MIPaBa 1o 00beMy.

Teopernueckoe 3HAYEHHE UCCIACAOBAHMS ONpPeIesieTCs:

— BBIBOJIOM MpOOJIeMbl MHTEPIPETAMU MpaBa Mo 00bEMY Ha OOIIETEOPETUUECKUIN
MOHOTpaUYECKUil YPOBEHb aHAJIN3a,

— UCCJIEIOBAHUEM TOJKOBAHMS MpaBa M0 00bEMY C TOUKU 3PEHUS 3HAKOBOU TEOPUU U
YUEHUS O IIEHHOCTSIX (AaKCUOJIOTHH);

— (hopmynupoBaHrEM OTPECICHNs TOJKOBAHUS MpaBa Mo 00bEMY U OCHOBHBIX MPHU-
3HAKOB €T0 ITOHATHS,

— pacCMOTPEHHEM KOHKPETH3alUHh KAaK MPOLECCa Pa3BEPThIBAHUS COJICPKAHUS Ha-
IIUX 3HaHHWK O MPaBOBOM HOpME U 00BEME €€ TOJTKOBAHMUS,

— BBIBOJIOM IIOHSATHS «O0BEM TOJIKOBAHUS» Ha YPOBEHb KAaTETOPUU FOPHINYECKOU
HayKH,

— UCIIOJIb30BAHUEM KATETOPHUM «Mepa» IJIsl PACKPBITUS CYITHOCTU U COJIEpKaHUS T10-
HITHUSA 00bEMa TOJIKOBAHUS,

— BBEJICHUEM B HAy4YHBIW anmnapar TEOPUU IOCYJapCTBa U MpaBa MOHATUN «CMBICIIO-
BOE T10JIE», «10JI€ TEKCTa», <CMBICIIOBOE SIIPO» U «CMbICIIOBas epudepusi»;

— ACTIOJIb30BAHUEM KaTErOPHUU MPEIEIIOB IEMCTBUS HOPM IIPaBa B KAYECTBE MEPHI JJIs
HOPMATHUBHO 3aKPEIICHHON («H/IeabHOM») MOJIEN O0IIECTBEHHOTO OTHOIIICHHUS;

— (GOpMYTUPOBAHUEM NATBHEUINX TEPCIEKTHB U3YYCHHUS HEAOCTATOYHO HCCIEI0-
BaHHBIX ACTIEKTOB 3TOW MPOOJIEMBI.

[IpoBeieHHBIM KOMIUIEKCHBIM TEOPETUUYECKUN AHAIM3 TOJKOBAHUS IMpaBa IO
00beMy ¥ CIeTaHHBIC BBIBOJIBI MOTYT MCIIOJIH30BATHCSA TIPH JalbHEHIIEH pa3paboTke
npo0seM HOPMOTBOPYECTBA, IMpaBOpeaNU3allMK, 3aKOHHOCTH, MCTOYHHKOB IIpaBa,
CyOBEKTUBHBIX NIPAB JUYHOCTH, IPABOBOM KyJIbTYpbl. OHU MOTYT MPUMEHSTHCS TaK-
K€ B TIPOIIECCE MpEerojaBaHus OOMIETCOPETUYECKUX W OTPACIEBBIX JAUCITUTIINH
IOPUCIIPYJICHLIMH, TIOBBIIIEHUS] KBATU(PUKALIMKI TOCYAAPCTBEHHBIX U MYHULIUITATbHBIX

CIy’Kallux, 06y‘-IeHI/I$I ITKOJIbHUKOB OCHOBAaM ITPaBOBLIX 3HAHUU.



14

IIpakTH4Yeckoe 3HAYEHHE HCCJIEIOBAHUA ONPeaessieTcs:

— PacCMOTPEHHUEM B3aMMOCBSI3M TOJKOBAHUS IMPaBa Mo 00bEMY C aKCHOJOTHEH, 4TO
MO3BOJISIET COBEPIIICHCTBOBATh MPOIIECCHI TPABOTBOPYECKOM, MPaBOpean3alliOHHON
Y TPABOBOCIUTATEIHHOU JESITEIBHOCTH, OCYIIECTBIISATh UX B COOTBETCTBUHU C aKTYy-
aJIbHBIM COJIEp)KaHKEM 0a30BbIX IIEHHOCTEH COBPEMEHHOTO O0IIECTBRA,;

— pa3pabOTKOM SI3BIKOBBIX, JJOTHUECKUX W CIEIUATbHO-IOPUINYECKUX MPUEMOB TOJ-
KOBaHMsI TIpaBa MO 00BEMY, MO3BOJISIONUX JTOCTUTHYTH COOTBETCTBUS MEKIY TEK-
CTOM U CMBICJIOM M3/IaHHBIX IOPUINYECKUX HOPM, a Ha 3TOM OCHOBE HAWTH B MPOIEC-
C€ TPABOTBOPYECTBA ONMTHMAIBHOE PETYIMPOBAHUE OOIIECTBEHHBIX OTHOIICHUU C
TOYKH 3pEHUST HEOOX0AMMOT0 OajaHca MyOIMYHBIX H YaCTHBIX HHTEPECOB,

— (hopMynHpoOBaHUEM OIPEACICHHBIX KPUTEPHUEB JTONYCTUMOCTH (HEIOIMYCTUMOCTH)
pPaCHIMPUTETHLHOTO WJIH OTPAaHUYUTEIHHOTO TOJKOBAHUS W TPABUI UX 3aKOHHOTO,
000CHOBAHHOI'O UCIIOJIL30BAHMUS.

Pemenune 3Tux 3a/1a4 MO3BOJUT YMOPSAI0YUTH MHTEPIPETAIMOHHYIO JEATEIb-
HOCTh BCEX CYOBEKTOB MpaBa, B TOM YHCJIC TOJKOBAHHUE MO 00BEMY, MOBBICUTH ypO-
BEHb IIPABOCO3HAHMS W MPABOBOM KYJBTYPHI TPAXKJIAH U JTOHKHOCTHBIX JIUII, MaKCH-
MaJbHO OOECreYnBaTh pean3aIuio TPeOOBaHWI 3aKOHHOCTH B HOPMOTBOPYECKO,
MIPaBONIPUMEHUTEBHOM, MPAaBOPA3bSICHUTEIPHOW W MHOM HOPUAMYECKON IPaKTHUKE,
ONTUMU3UPOBATH PYHKIIMOHUPOBAHKUE MIPABOBON CUCTEMBI B IICJIOM.

AnpoGanus U NMpPpaKTHYeCKasi peajiu3aius pe3yJbTATOB HCCJIET0BAHMS.
Pe3ynbTaThl 1UCCEPTAIIMOHHOTO MCCIEIOBAHMS MCIIOIB30BaHbl B YUeOHOM IpoIecce
Bonrorpanckoro mHCTUTYTa SKOHOMUKH, COIIMOJIOTHN U MPaBa MPU YTCHUU JIEKITHHA
110 OCHOBAM TOCY/IapCTBA W MpaBa, MPOBEACHUH CEMHUHAPCKUX 3aHSITHI 10 TEOPUU U
UCTOPHUH rocyaapcTBa U mpaBa. OCHOBHBIE MOJOKEHUS TUCCEPTALIMH JOKIAAbIBATNCH
Ha 3acemaHmsx Kadeapbl TEOpPHH TOCYIapCTBa M MpaBa M HAYYHO-TPAKTHIECKUX
KOH(EpEeHIMAX MpernoaaBaTesaed U Mojoablx ydeHbIX: «X| PerumonanbpHOM KOH(e-
PEHIIMM MOJIOJBIX HccienoBateneit Bonarorpaackoi obmactu. 8 — 10Hos6ps 2006
rona. Cekuus «IIpaBo u ropucnpyaenuus», «Henene nayku Bonrorpaackoro ['ocy-
napctBeHHoro YHuBepcuteta 24 ampens 2007 roga», «XII PernonansHoil xoHbe-

pPEeHIIMM MOJIOJBIX HccienoBaTenelr Bonarorpaackoit oomactu. 13 — 16n0s6ps 2007
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roga. Cekmus «lIpaBo U ropucnpyaeHIMsS», MeXpernoHalbHOW Hay4HO-
npakTHueckoi koHpepeHmn «lIpaBa yenoBeka u mpodIemMbl 0€30MACHOCTH OOIIECT-
Ba M JIMYHOCTH B coBpeMeHHOo# Poccun» 7 nexabpst 2007rona B ropoae Bonrorpane.
[To Teme aMccepTallMOHHOTO MCCIEAOBAHMS OIMYOJUKOBAaHBl Hay4YHbIE CTAaThU B
«BectHuke CapaTOBCKON TOCY/IapCTBEHHOM akaaemuu npasa» U «Bectauke [lomop-
CKOTO YHUBEPCHUTETa», BKIIOUCHHBIX B TIEPEUCHb BEAYIIUX HAYYHBIX M3AaHUN, PEKO-
menayembeix BAK Poccun asns ony6inkoBaHusl OCHOBHBIX PE3yJIbTaTOB HAYYHBIX UC-
CJIeIOBAaHUI HAa COMCKAHME YUEHOU CTENEeHU KaHAKu1aTa Wik IOKTOpa HayK.

Crpykrypa auccepramum. Jucceprauus COCTOUT U3 BBEIEHUS, TPEX IJIaB,
00BEAMHSIONINX IEBSITH Naparpados, 3aKII0UeHus u oudanorpaduu.

COILEPKXAHUE PABOTHBI

Bo BBeeHMU 000CHOBBIBAETCS aKTYaJbHOCTh TEMbI AUCCEPTALIMH, OTPEACIs-
I0TCS CTETIEHb €€ Pa3pad0TAHHOCTH, LIEJIH U 3a/1a4d UCCIEA0BAHUS, XapaKTePU3YIOTCS
METO/IOJIOTUYECKUE U TEOPETHUYECKHUE OCHOBBI PabOTHI, PACKPHIBAIOTCS €€ Hay4dHas
HOBH3HA, TEOPETHUECKAs U MPAKTUYECKask 3HAUUMOCTb, IIPUBOASTCS CBEACHUS 00 an-
pobaluK MOTYyYEHHBIX PE3YIbTATOB.

IEPBAS I''TABA «TEOPETHYECKHUE OCHOBBI YYEHUS O TOJI-
KOBAHUUSA ITPABA 11O OBBEMY» conepxut Tpu naparpada.

B nepBom nmaparpadge «IloHsiTHe U OCHOBHBbIE ACHEKTHI TEOPUH TOJKOBA-
HHUS NMPaBa» OTMEYAETCs, YTO B OOIIETEOPETUUYECKON JMTEpaType pPaccCMOTPEHHE
npo0sIeMbl TOJKOBAaHUS MpaBa JJIUTEILHOE BPEMS UJIET 0 yKe BhIpaOOTaHHOW Hay4-
HOW CXeMe: «WIIOHSTHE — CIOCOOBI — pe3ynbTaT — BUABD. JlaHHAsg cxema MOIXOAUT
JUISL HACTOSIIIET0 MCCIIEOBAHMs JIMIIb YaCTUYHO U B TOW Mepe, B KaKOil OCHOBHBIC
AJIIEMEHTBI OOIIe TEOpUM TOJKOBAHMS MOTYT OBITh HCIOJB30BaHbI JJIsl MMO3HAHMS
npo0sieMbl TOJKOBaHHS MpaBa 1mo o0bemy. [1loaToMy MTOrOM paccMOTpeHHUs 3TOrO
BOIPOCA JOHKHO CTaTh MOJTYYEHUE HEKOTOPBIX UCXOAHBIX OOIIETEOPETUUECKUX 3HA-
HUN O TEOPUHU TOJKOBAHMSI, KOTOPbIE MOKHO Oy/ET MCIOJIb30BaTh MPU aHAIU3E TOJ-
KOBaHUS IPABOBBIX HOPM B 3aBUCHUMOCTH OT €ro 00bema.

ABTOp MPUAECPKUBACTCS TOUKHU 3PEHHSI O HATMYUHM TPEX DIIEMEHTOB MOHSITHUS

TOJIKOBAHUA IIpaBa — YACHCHUA, PA3bIACHCHUA W AKTAa TOJIKOBAHUS. JTro0as ACATCIIb-
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HOCTh MHTEPHIPETATOPA MPOXOAMUT ITAIl «ySICHEHMS» CMBICIA W LEJNEH ITPAaBOBBIX
HOpPM ISl TIOCTEAYIOLIErO JOBENCHUS MX N0 CBEACHUS APYTUX CyOBEKTOB IpaBa.
Pa3bscHeHne coaepkaHus MpaBa MOKET OOBEKTUBHO OCHOBBIBAThCS JIMIIb HA MPE-
BAapUTEIbHOW IMO3HABATENBHONW JEATEIBHOCTH TOJIKYrOHlero jauma. OrpaHudeHue
Ipolecca TOJIKOBAaHUS IPaBa TOJIbKO YSICHEHUEM €r0 CMbICIA OTTOPraeT OT Hac 4acThb
VMHTEPHPETALMOHHON NIPAKTUKH, NPEICTABICHHYIO IIPaBOPA3bSICHUTENBHBIM IPOLEC-
COM U aKTaMu TOJKOBaHUsS. UrHOpupoBaTh (HyHKIIMOHUPOBAHHUE MOCIEIHEN TPyIIIbI
IOPUIMYECKUX aKTOB B IPAaBOBOH cucTeMe O0IIecTBa BPsiA JM BO3MOXKHO. J[aHHBIE
IPEJCTaBICHUS COOTBETCTBYIOT HMEIOLIUMCSI MCCIEIOBaHUSAM (YHKIMI s3bIKa B
JIMHTBUCTHUKE W IPUPOABI MBILIEHUS B JIOTUKE.

IIpu paccMOTpeHUN TOr0 MHCTPYMEHTAPUsl, KOTOPBI HEOOXOIUM HHTEpIIpeTa-
TOPY B IPOLIECCE MO3HAHUS JECUCTBYIOLIErO0 3aKOHOIATENIbCTBA, JENACTCS BBIBOJ O
MPAaBUWIBHOCTH YHOTPEOJCHUS] TEPMHUHOB «CIIOCO0» U <«qpuem» ToJiKoBaHus. «Ipu-
€M>» 03Ha4aeT KOHKPETHOE IIO3HABATEIbHOE JIEUCTBUE, IBUKEHHUE MBICIM MHTEpIIpE-
tatopa (H.H. Bomuenko). «Crmoco6» ecTh COBOKYIMHOCTh KOHKPETHBIX CIEIH(uye-
CKUX IIPUEMOB TOJKOBaHMs, 00J1a1al0lUX KaYECTBEHHO OAHOPOIHBIMU MPU3HAKAMH,
YTO TO3BOJISIET, KaK O0BEIUHATh 3TH MPHUEMBI B OTAEIBHBIN CIOCO0, TaK U OTIpaHU-
YMBaTh UX OT KOHKPETHBIX IPUEMOB, 00pa3yIOLIUX APYroil cnocod TOJIKOBAaHUS Ipa-
Ba (A.®. Uepnaniies).

[Tocne ucnoJyib30BaHUsl Pa3IMYHBIX CIIOCOOOB TOJKOBAHMS MPABOBOM HOPMBI
JMLO TOJIyYaeT ONPEENICHHbIM pe3ysbTaT, BhIpaXaroUuiicsi B 0COObIX MHTEpIpETa-
IIMOHHBIX MPABOBBIX AKTaX, C U3JJAHUEM KOTOPBIX CBSI3aH BOMPOC O KiacCU(pUKALIUU B
IOPUIMYECKON HAyKe BUAOB TOJKOBAHUs IPABa.

B pabGote noapoOHO paccmaTpuBaeTcsi 3HAUMTEIbHAS YacTh M3BECTHBIX MOA-
pa3eIeHN MHTEPIIPETAlMKU IPaBa MU PA3IMYHBIE UX KPUTEPUHU. MPABOBOM CTATYC
CyOBEKTa TOJIKOBAHUS M MOPOXKAAEMbIE TUM TOJKOBAaHUEM IOPUAMUYECKUE MOCIEICT-
BUs (oduumansHOe 1 HeoUIMaTbHOE), XapaKTep KOMIIETCHIIMN BIACTHOTO CyObeKTa
TOJIKOBaHHS (QYTEHTHYECKOE W JICJIETUPOBAHHOE), cdepa JCUCTBUS HHTEPIIPETAIU-
OHHBIX aKTOB (HOpPMATMBHOE W Ka3yallbHOE), BBITIOJNHsAEMble (YHKIIMH B CHUCTEME

IIPABOBOTO PEryHpoBaHUS (IPABOTBOPUYECKOE M IPABONPUMEHHUTEIHLHOE), BETBH
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Biactu (CyaeOHOe U aIMHHUCTPATHUBHOE), a TAKXKE YPOBHHU MPABOCO3HAHUS, KOTOPHIC
OTIPEACIIAIOT JIeJICHHE HeO(DUIIMAIbHOTO TOJIKOBAHMS Ha OOBIIEHHOE, TOKTPUHAILHOE
U IpOo(eCCUOHAIILHOE.

B knaccudukanmoHHoM psiy BHAOB TOJIKOBaHHS IMpaBa 0C000€ MECTO 3aHU-
MaeT JieJieHne ero Ha OykBalibHOE (a[eKBaTHOE), pacIpOCTpaHHUTENbHOE (paciiupu-
TENILHOE) M OTPAHUYUTEILHOE B 3aBUCHMOCTH OT COOTHOIIICHHUS PE3yJIbTaTa TOJIKOBA-
HUS FOPUINYECKOM HOPMBI C TEKCTOM HOPMATHBHOIO aKTa. 3J1€Ch JUCCEPTAHTOM
KOHCTaTUPYETCs, U4TO, K COKAJIEHHIO, IIPU JOCTATOUHOM BBICOKOM YpOBHE pa3zpadboT-
KA OCHOBHBIX MPOOJIEM TOJKOBAHMS IMpaBa, TOT ACIEKT TEOPUU TOJIKOBAHHS IO CUX
nop ocTtaeTcst ¢1ad0 OCBEIIEHHBIM. [IpUUuHBI TAKOTO COCTOSHUSL HAYYHON pa3paboT-
KH 9TOTO BOIIPOCA paccMaTpUBAIOTCS B CIEAYIOLIEM naparpade.

Bropoii naparpa¢g «®@opMupoBaHne NOHATHS TOJKOBAHHUS MPAaBa M0 00b-
eMy M 1podJiemMa ero onpeaeaeHus» NOCBIIIEH TEOPETUHIECKOMY (POPMYITUPOBAHUIO
OCHOBHBIX IIPU3HAKOB U ONPEEICHUIO MOHATHUS TOJIKOBaHUs IpaBa Mo 00beMy.

Jnis perieHnst HOCTaBICHHON 3a/1a4u MTPOBOJAUTCS 0030p OCHOBHBIX TOYEK 3pe-
HUS HA IPUPOJY U NOHATHE UHTEPIIPETALNHU paBa M0 00bEMY, CIOKUBIIUXCS B CO-
BETCKUI NEPUOJ Pa3BUTUSA IOPUIMYECKON HAYKU. JTO A0 BO3MOXKHOCTH CIENATh
J1Ba BAKHBIX BBIBOJIA

Bo-niepBbIX, B [AaHHBIM MEpPUOJ BpPEMEHHM B CHIYy OCOOOW MOJUTUKO-
UJCO0JIOTHYECKOM aTMOC(ephl CUMTANIOCh, YTO COBETCKHE 3aKOHBI MOMAJEXAT OyK-
BaJIbHOMY TOJIKOBAaHMIO, @ UX PACIIUPUTENIbHAS WIM OrPaHUYMTENIbHAs UHTEpIpETa-
IUs TOMyCKaJlach JIMIIb MHOTJIA KaK MCKIIIOYEHHE M3 OOIIEro mpaBuja, a HEKOTOPbI-
MU y4eHBIMH M BOBCE OTpHIIaiack. [locnenoBarenu 3Toro mojaxojaa B CBOMX paboTax
BBIpXKaJIM HETaTHBHOE OTHOILEHHUE K MPoOJieMe TOJIKOBAaHUS MpaBa Mo 00beMy, MO-
TUBUPYS TEM, YTO B 3aKOHOJATEJILCTBE HET NMPSAMBIX YKa3aHUW HAa BO3MOYKHOCTH HC-
TI0JIb30BaHMS PACIIMPUTEIBHOTO WM orpaHmumtensHoro tojikosanus (FHO.X. Kan-
MBIKOB). JIpyrue ke aBTOpHI MOJIArajiH, YTO B YCIOBHUSX COIMAIUCTHYECKOTO TOCY-
JapCTBa HE MOKET ObITh MPEIHAMEPEHHOTO MPOTHUBOIOCTABICHUS 3aKOHOJATEIEM
«OYKBBI» U «1yXa» 3aKOHA, HO (DaKThl M3BECTHOI'O HECOOTBETCTBUS CMbICIa HOpMa-

THUBHOTO aKTa ero Tekcty He uckimodeHsl (JI.C. SIpuu).
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Bo-BTOpPBIX, OOJIBIIMHCTBO CHEIUATMCTOB 3TO MPOOJIEMBI CXOIUINCH BO MHE-
HUH, 9YTO TOJKOBAHUE 10 00bEeMY, €CTh HUA UYTO WHOE, KaK pPe3yJbTaT TOJIKOBAHUS, TO-
JYYEHHBIA MyTEM HCMOJIb30BaHUSI BCEX JI03BOJICHHBIX NMPUEMOB TOJIKOBaHMs. [Ipen-
MPUHUMAINCHh TaK)K€ MOMBITKH Pa3TPaHUYUTh B IOPUIUYECKON JTUTEpaType U cyeo-
HOW MPAKTUKE TEPMHUHBI «PaCIpPOCTPAHUTEIBLHOE» U «PaCIIMPUTEIILHOE» TOJIKOBAHUE
(Bpaiinun S1.M., UepnanieB A.®.) OgHako, HCX0as U3 OOIIEr0 CMbICIA, TH TEPMH-
Hbl CHHOHUMHUYHBI ¥ 0003HAYAIOT UACHTUYHYIO IOPUANYCCKYI0 HHTEPIPETAIIMOHHYIO
JIEATEIILHOCTD.

Takum 006pa3om, 70 HACTOSIIETO BPEMEHH B IOPUIAMYECKON JUTEPATYpPE MOHS-
THE TOJKOBAaHME TpaBa MO O0BEMY PaCCMATPHUBAETCS OJHOCTOPOHHE. JTMOO KaK pe-
3yJIbTaT UCIOJB30BaHUS BCEX OOIIENPU3HAHHBIX CIIOCOOOB TOJKOBAHUS B UX COBO-
KYITHOCTH, TUOO Kak crenu(puIecKuidl BUJ WHTEPIPETAIMOHHON ACSATEIHHOCTH, Ha-
MIPaBJICHHOW HA PACIIMPEHUE WIM CY>KEHHUE CMBICIIa HOPMBI TIpaBa U Kpyra Cly4aes,
Ha KOTOpBIN oHa pacmpocTpanser cBoe aericrBue (Henmbaitno I1.E., Haymos A.B.).
OpnHako MOJTHBINA U OOBEKTUBHBINA aHAJIN3 3TOTO MPABOBOTO SBJICHUS BO3MOXKEH TOJb-
KO MPU UCIOJIH30BaHUU JUATIEKTUYECKOT0 CHHTEe3a. ToJIkoBaHHUE MpaBa 1Mo 00beMy —
3TO 0c00asi Pa3HOBUIHOCTHh TOJKOBAHMS TPaBa B IIEJIOM, TIOITOMY €T0 TakKe HE0O-
XOJMMO TTOHUMATh OJTHOBPEMEHHO M KaK MPOILIECC, U KaK Pe3yJIbTaT 3TOro MpoIecca.

JuccepranTt npemiaraet 6ojee mupokuit punocockuit moaxo K paccMoTpe-
HUIO TIOHSATHUS TOJIKOBAHUA 1O 00bEMY C TIO3UIIUN KaTErOpui cofepkanusi U (pOPMHI,
a TaK)K€ UCTUHBI, B YaCTHOCTH, 3aTparuBasi BOIPOC O TOM, Ha YTO HAMPaBICHO TOJIKO-
BaHME TIPaBa 1Mo 00bEMY, aBTOP HCCIICIYET MPOOIeMy ONPEIEICHHS CMbBICTA TTpaBa U
3HAYEHHE YCTOSABIIETOCA B FOPUCHPYACHIMU BBIPAXKECHUS «HAUTH WCTUHHBIA CMBICI
rpaBa».

[Ipyn U3y4eHUM CIOKHUBIIUXCS B COBPEMEHHBIX TYMAHUTAPHBIX HAYKaxX IMOAXO-
JIOB K MOHSATHIO CMBICJIa BOOOIIIE, U CMBICITY MpaBa B YaCTHOCTH, OOpaIaeTcsi BHUMA-
HUE Ha OOIKEe TMOJIOKEHHUSI 3HAKOBOM TEOPHH, KOTOpas paccMaTpUBAET OTHOIICHHS
JIOJIEH, TIIaBHBIM 00pa3oM, depe3 Mpu3My 3HAKOBBIX CHUCTEM Iepefaadn nHhopMaImu
(4. IMupc, ®. ne Coccrop, Y. Oraen u A. Puuapic). 3Hak — 3T0 0c000ro poaa eauH-

CTBO I[eﬁCTBHTeHBHOCTH, IOHATHUA U UMCHH, ITOJTYYHUBIICC HA3BAHUC CCMAHTUYICCKOI'O
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TpeyroibHuKa. HopMa mpaBa Takxke COAEpKUT B ceOe ONpeIeIeHHY0 PETYISTUBHYIO
uHpopMmaruio. OTCIofa ITUCCEPTAHT AENAeT BBIBOA O TOM, YTO OOIIME MOJIOKEHUS
3HAKOBOM TEOpPHU MOTYT OBITh MPUMEHEHBI JJIsl aHaJIM3a HOPMBI IpaBa IyTeM BblJe-
JeHus e€ TeKCTa, CMBICTIA U 0CO0OTO poja «IeHCTBUTEIBHOCTU» — HOPMATHBHO 3a-
KpEIUICHHOH («uIeaabHO») MOJeNH OOIIECTBEHHBIX OTHOLICHUH. JJaHHOe 3HAaKOBOE
COOTHOIIIEHUE MOXET OBITh WCIOJb30BAHO B JAJIbHEHINEM Ui PACKPBITHUS MOHITUS
o0beMa TOJIKOBAaHHMS MIPABA.

Ha B3rmsang aBropa, K OCHOBHBIM IPH3HAKAM TOJIKOBAHUS MpaBa MO 00bEMY
cienyer otHect: 1) TolKoBaHWE mMpaBa B 3aBUCUMOCTH OT €ro o0ObeMa SBISETCS
0Cc000l Pa3HOBUIAHOCTBIO IOPUINYCCKON JIEATSIBHOCTH; 2) COlepKaTeIbHBIMU MPH-
3HaKaM{ TOJIKOBAaHUS MpaBa MO 00bEMY BBICTYNAIOT TPAJAULMOHHBIE 3JIEMEHTHI 00-
IIETO MOHATHS TOJKOBAaHUS: YSICHCHUE, Pa3bsICHEHUE U aKT TOJKOBAHMUS; 3) TOJKOBA-
HHUE TpaBa 1Mo o0beMmy 00JanaeT BCEMH OCHOBHBIMHU IOPHAWYECKHMMH CBOMCTBAMHU
ounmanbHO# M HeoUIMAaTBHON MHTEpHIpeTaly; 4) TOJKOBaHUE PABOBOM HOPMEI
B 3aBUCHUMOCTH OT €r0 00beMa OJHOBPEMEHHO HAIPaBJICHO KaK Ha yCTAHOBIICHHE
CMBICIIa TIPaBOBOW HOPMBI (00IIIast 1eNTb), TaK ¥ Ha PABUIILHOE OIpeelieHne o0bemMa
ee TOJIKOBaHUS (CreluaibHas [eJb); S) B MPOIECCe TOJIKOBAHUS IMpaBa MO 00BEMY
UCTIOJIBb3YIOTCS TPAJAULIMOHHBIC U CTIEUAIbHBIE TPUEMBI.

PaccMmoTpeHue 3THUX CYIIECTBEHHBIX NMPU3HAKOB MO3BOJIWIO CHOPMYIHPOBATH
cienyrouiee onpenenenue. Tonkoeanue npaga no od6vemy —I3mo 0codan pazHoeuo-
HOCMb NO3HAGAMENbHO-UHMEPNPEMAUUOHHON 1OPUOUYECKOU O0eAmeIbHOCHU,
00beKmamu Komopoil 6bICHYnRAalom meKchm, CMbICl1 UCHIOYHUKOG NPA6a U HOpMA-
mueHo 3aKpeniennas (<uoeaibHas») Mooeib 00uecmeeHHbIX OMHOUIEHUIL, d pe-
3Y716MAmMom Mo 0esAmeabHOCIU NOCle UCNOIb306AHUA MPAOUWUOHHBIX U Che-
UUATIbHBIX NPUEMOG AGNIAEMCA 3AKpPenieHue 6 UHMEPnPEemayuoHHbIX aKmax ux
COOMHOUWIEHUA, 8EPUPUUUPOGAHHO20 NPAKMUKOU, 6 Ude OYyKeanbHO20, pacuiu-

PUMETIbHO20 UIH OCDAHUYUME/IbBHO20 MOJIKOBAHUA.

B tperbem naparpade «ToaxkoBaHMe MPABOBBIX HOPM MO 00beMy M MX KOH-

KpeTHu3anusa>» COUCKATCJIb Ha OCHOBC IPOBCACHHOI'0 aHalu3a IIPUXOAUT K BBIBOAY,
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YTO TOJKOBAHHE MpPaBa M €ro KOHKPETH3AIUS HAXOSITCS B OTHOIIEHUSX B3aMOCBSI-
31 ¥ B3aUMOOOYCIIOBICHHOCTH.

B nmpouecce TonkoBaHHS HOPMBI IIPaBa TPAJAUIIMOHHBIMU CIIOCOOAMHU BO3HUKA-
€T HeOOXOAMMOCTh B €€ KOHKPETU3ALUU B CIIydasx, KOrjaa OOHapyKUBAETCs PacX0k-
JICHUE MEXJy MBICIIBbIO 3aKOHOAATENS M €€ TEeKCTyalbHbIM BBHIPAKEHUEM B KOHTEKCTE
pa3BuTHs U QYHKIIMOHUPOBAHUS OOIIECTBEHHBIX OTHOIICHUH.

CHoXHOCTh M AUCKYCCHOHHOCTh TaKOW KaTerOpWH, KaKk KOHKpETH3alus B Ipa-
Be OOBSICHSIETCS TE€M, UTO OHA SIBISIETCS 0000MIAIOIUM POJOBBIM TOHSATHEM, UCIIOIb-
3yeMbIM JJIs1 0003HAUEHHUS PA3IUYHBIX BUIOB CHEIHATBHO-IOPUIUIECKON JESTEIbHO-
cTd. B mpaBoTBOpUECTBE KOHKPETU3ALMS MPEACTABISAET COOOM Mpoliecc BHECEHUS B
IPaBOBOE PETyJIMPOBAaHUE OOIIECTBEHHBIX OTHOLICHUN HOBBIX CMBICIOBBIX JJIE€MEH-
TOB U MApaMeTpoOB, HampuMep, B BUIEC W3MEHEHHUS, JOMOJHEHUS WU HCIPaBICHUS
TEKCTOB HOPMAaTUBHBIX NPABOBBIX aKTOB. B mpaBONpUMEHUTENHHOU NEATENHbHOCTH
KOHKPETH3alisl BEChMa 4YacTO MOHUMAETCs KaK MpUAAHUE 3alIHUIaeMOMy CyObek-
TUBHOMY INPaBy MaKCHMaJbHOU OMPEIECTICHHOCTH B MPOLIECCE PEIICHUSI KOHKPETHOTO
IOPUINYECKOTO JIeNa, T.€. KaK MHIUBUAyalIn3alus CMbICIIa TpeOOBaHMI ITpaBa.

B npaBouHTEprpeTalIMOHHON AESITENTbHOCTH TOJIKOBAaHUE MpaBa U €ro KOHKpe-
TU3aIMs B3aUMHO 00YCJIOBIMBAIOT APYT B Ipyra B peallbHOW IOPUINYECKON MpaKTu-
K€, @ MeX/ly HUMH 3a4acTyl0 HeT YeTKOW rpaHuibl. KoHkpeTusauus cMmbicia u Tpe-
OOBaHU HOPMBI — 3TO U 1I€Jb, U CPEACTBO TOJIKOBAHHS, a OHO, B CBOIO OUYE€pe/lb, SB-
JsIeTCs He TOJIbKO METOJIOM, HO MHOT/Ia M O(DUITHAIEHBIM PE3YJIbTaTOM COCTOSIBILICHCS
KOHKPETH3AIIH.

JluccepTaHT mpejuiaraeT HCMHOiIb30BaTh (UIOCOPCKOE MOHMMAHUE TEPMHUHA
KOHKPETHU3aIllMK KaK IMpOoLecca pa3BepThIBAaHUS COACPIKAHUS TEOPHH, MO3BOJISIOLIHIA
OCMBICIISITh BCE MHOIrooOpa3ue SMIMPHUECKOr0 MaTepuana, OTHOCsSIIerocs K eé
npeamery. B cBs3u ¢ 3TUM, KOHKpETH3alus MpaBa B XOJI€ €ro TOJIKOBAHUS 10 00be-
My TIpEACTaeT B KayecTBE MpOLecca pa3BepPThIBAHUS COJCpPKAaHUS HALIMX 3HAHUM O
paBOBOM HOpME M o0beMme e€ TosKoBaHUA. OCOOCHHOCTh KOHKPETH3allMu IpaBa B
Ipolecce ero TOJKOBAaHUS MPOSBISETCS B TOM, YTO MHTEPIPETATOp MPUMEHSET He

TOJILKO OJHY oreparuio orpanndeaus noustuid (I.I. IlImeneBa), HO u omnpenencHUe
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MOHATUSI U CXOJHBIE C HUM MPUEMbBI. WJUIIOCTpAlUs, CPAaBHEHHE, XapaKTEPUCTUKA,
MEePEYUCIICHUE TPEMETOB U T.]I.

BTOPAS T'JTABA «OBBEM TOJIKOBAHHUS KAK YHUBEPCAJIb-
HAS KATEIOPUS IOPUJINYECKOM HAYKM>» sBNsieTcs EHTPaTbHON B ITHC-
CepTalluy U COAEPKHUT YeThIpe maparpada.

B nmepBom maparpage «O0beM TOJKOBAHUA KAK Mepa MHTEpPHpeTaAluu
npaBa» aBTOPOM AHAIM3ZUPYETCS MOHATHE O00BhEMa TOJKOBAHUS KaK OCOOOM MepHI,
BBIPAKAIOIIEH TEKCTyaIbHbIEC U CMBICIIOBBIE TPAHULIbI JICUCTBHS TPABOBON HOPMBHI.

[To MHEHUIO mUCccepTaHTa, aHHOE TOHITHE HEOOXOIWMO MOHMMATh KakK yc-
JIOBHYIO BEJIUYUHY, U3MEPSEMYI0O B KyOMYECKHX €IUHUIAX, T.€. Uil ONpeAceHUs
o0beMa TOJKOBaHUSA HEOOXOJMMa CBOS TPEXMEpHas CHUCTeMa KOOPJUHAT. TEKCT,
CMBICIT U HOPMATHBHO 3aKpeIuieHHas («ujaealibHas») MOJENb OOMICCTBEHHBIX OTHO-
meHuil. Kateropusi Mepbl SIBISETCS TEM KJIFOYEBBIM MTOHITHEM, C TOMOIIBI0 KOTOPOTO
MOYHO PacCKpbITh MPUPOAY oObeMa TOJKOBAaHMS IpaBa. Mepa, BeIpakaeT €IMHCTBO
KOJIMYECTBEHHBIX M KAUYECTBEHHBIX CTOPOH SIBJICHHUS, 3aKOHOMEPHYIO B3aUMOCBS3b
mexay Hume ([.®D. Terennp)

B oredyecTBeHHOI MpaBOBOI HayKe MOHATHE 00beMa TOJIKOBAHUS TPAJAUIIMOH-
HO paccMaTpuBajach B JIOTMUYECKOM ACIEKTE B CBSI3M C YYCHHMEM O COOTHOIIECHUM
o0bemMa U COICP)KaHMS TMOHITHH, HAXOSAIIUXCS B OTHOIIEHUSIX 0OpaTHOM 3aBUCHUMO-
ctu. Pe3ynmbraToM Takoro aHajan3a BBICTYIATU pPa3IudHbIe (OPMYIIBI COOTHOIICHUS
TEKCTAa U CMBbICJIAa IPAaBOBOM HOPMBI. TEKCT aJIEKBATEH CMBICIY, CMBICH IIMPE TEKCTA,
CMBICT YK€ TEeKCTA.

Bwmecre ¢ TeM, 00beM TOJIKOBAHMS MPEICTABJIAETCH YHUBEPCAJbHOM KaTe-
ropueil OpUANYECKON HAYKHU, KOTOPYIO, Ha B3IJIs]l AUCCEPTAHTA, CIEYET paccMar-
pUBaTh B IATH acleKkTax: 1) sI3bIKOBOM; 2) JIOTHYECKOM; 3) THOCEOJIOTHYecKoM; 4)
aKCHOJIOTHYECKOM (LIEHHOCTHOM) 5) crieruanbHO-IOPHINYCCKOM.

B s3pIKk0BOM acmiekTe 00BbeM TOJIKOBAHHUS MPEACTAET KakK OIpeseseHHas Mepa
(rToJTHOTA) TEKCTYabHOTO BBIPAXKCHUS CMBICIIA HOPMBI IpaBa, HasbIBaeMas IOJIEM

TCKCTA.
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B norudeckom acriekte 00beM TOJIKOBAHUS MPEACTABISET COO0M ONpPEeICHHYIO
MEpY COOTHOIIECHHS MEXAY TEKCTOM U CMBICIIOM MPAaBOBOW HOPMBI, IIPEICTABIICHHBI-
MU B [TIO3HABATENIbHBIX LIEJIAX B BUJIE OTAEIBHBIX OCOOBIX <TIOHSITHII».

B raoceonornyeckom acrnekte 00beM TOJIKOBAHUS MOKHO pacCMaTpuBaTh Kak
Mepy UCTUHHOCTU CMbICIIA MPaBa, MOJIYYEHHOTO B XOJI€ KOHKPETHOIO €ro TOJIKOBa-
HUS 110 00bEMY.

B akcuonoruueckoM acmekTe 00beM TOJKOBAaHUS MPEICTAaBISIET co00il Mepy
(MOJTHOTY) BOIUIOIIEHUS B CMBICIIC FOPUANYCCKONW HOPMbI HDABCTBEHHBIX, MPABOBbIX,
COLIMAJIBHBIX, SJKOHOMHUYECKHUX, NCOJIOTMUYECKUX U MHBIX LeHHOoCcTell. OH ompenens-
€TCsl B pe3yJbTaTe COOTHECEHUS MPAaBOTBOPUYECKOTO CMbICTA FOPUIUYECKONW HOPMBI C
TE€M CMBICJIOM, KOTOPBIM OHA JIOJKHA UMETh C TOYKH 3PEHHSI HDABCTBEHHBIX, MPABO-
BBbIX U IPYTUX LICHHOCTEW. B OCHOBE aKCHOJIOTMYECKOT0 aClIEKTa 00beMa TOJIKOBAHUS
JIKUT KOHIIENT O0IIeUeI0OBEYECKUX [IEHHOCTEH.

B crneunanbHO-IOpUAMYECKOM acleKTe 00beM TOJIKOBAHUS TPAJAMIIMOHHO OIl-
penemnsieTcsi Kak Mepa COOTBETCTBHUSI TEKCTYaJdbHOU (POPMYIUPOBKH J1€HCTBUTEIBHO-
MY CMBICITY HOPMBI IIpaBa.

JluccepTaHT, pacCMOTPEB Pa3IMYHbIC ACHEKThI MOHATHUS «O0BEM TOJIKOBAHUS,
UCXOJIUT U3 TOTO, YTO <0O0BEM MOIAKOBAHUAY AGIACHICA CONCHOI, MHOZ0ACNEKM -
HOUl Kamezopueil wWpuoudeckou Hayku. [103TOMy 1Jisi NPaBUIBHOTO MOHUMAHMUS
ATON KaTeropuu HEOOXOAMMO MUHTErPUPOBATH 3HAHUS BCEX €T0 COJEpKaTeIbHBIX ac-
nekToB. JlJig JOCTUXKEHHUS ATOU Lenu TpeOdyeTcs BBeJCHHE U MoJIpoOHOE paccMOTpe-
HUE TIOHATHUSL CMbIC/I06020 NOJIA RPABOBOIL HOPMBL.

B cBs3u ¢ 3TM Bo BTOpoM maparpage «O0beM TOJIKOBAHMSA B KOHTEKCTE
TEOPHH CMBICJIOBOIO MOJISI» APTYMEHTUPYETCA TeOpeTUUecKas U MpakThueckas He-
00X0IMMOCTb UCTOJB30BAHUS JIJIsl aHAJN3a COJEpKaHUS 00beMa TOJIKOBAaHUS paspa-
OOTaHHBIX B HAYKE KaTErOpuil KOHIENTAa U CMBICIOBOTO TOJIS.

Konuyenm ¢ npage — 3mo MHO20MEPHAA MEHMAIbHAA CMbICI08A KOHCH-
PYKUus, uHmezpupyrouias 6 ceoe uoer onpeoeeHHo20 HpUuoOuUecKko20 A61eHUA,
€20 YEeHHOCMb U J102UKO-NOHAmMUIIHoe vlparcenue. OCHOBHbBIE MTPABOBbIE KOHIIEM-

Thl COBPEMEHHOI'O POCCHUIICKOro obuiectBa orpaxensl B Koncruryuun Poccuiickoit
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deneparyu, TPOBO3TIACUBIICH TPUOPUTET MPaB U CBOOO] YeIOBEKa U IpakJaHUHA,
IPAXKJAHCKUI MHUp W COrJIacue, MPUHLHUIIBI PAaBHOIPABUS U CAMOONPEIEIEHUST HapO-
10B, JII000OBb U yBaxkeHUEe K OTeuecTBy, BEpY B J0OPO U CIPaBEIIMBOCTh, CyBEpPEH-
HYI0 TocyaapcTBeHHOCTh Poccun. CrieoBaTeNnbHO, CMBICT HPABA NPeOCmasiaemcs
CXeMOll NOHUMAHUA U PA36EPMbIGAHUA NPABOBO20 KOHUENMA U GblmeKaouwiell u3
He20 OCHOBHOIL Udeu 0 CnOcode PezyIuposanus 00ULeCmeEeHHbIX OMHOUIEHUIL, M €.
HOPMAMUGHO 3AKPENIEHHbIX U NO-PA3ZHOMY HEKCMYAIbHO GbIPANCEHHBIX COO0ep-
HCAHUA U NPEOeN08 OelCMEUA HOPM NPAsa, a 6ce IMO CMbIC/1060€ RPOCHPAHCINEO
u o0pazyem «Cmwlci0680e noJjie nPAeoBoll HOPMbL».

Cmbic/10BO€ 10JI€e MPABOBOI HOPMBI MPECTABIAET CO00H (HYHKIIMOHATBHYIO
XapaKTEPUCTUKY CHUCTEMbI CMBICIIOB, OOBEAMHEHHBIX OOLIMM WHTErPATUBHBIM IPH-
3HAKOM, NPEICTABICHHBIM COOTBETCTBYIOLUIUM KOHILIENTOM, M XapaKTEpU3YIOLIEHCS
CTPYKTYpOU, B KOTOPOW HAIMYECTBYIOT siipo u mnepudepusi. [loaromy, yuutbiBas
ocoboe cBoeoOpasue MpaBOBOrO KOHIIETITA M1 HOPMATUBHBIM XapaKTep €ro BbIpaxe-
HUS, IpeAiaraeTcs Cleayroniasi CTpPyKTypa CMBICIOBOTO IOJII MPABOBOM HOPMBI Kak
OCHOBHOT'O 00BEKTa MHTEPIPETAIIMOHHOM AesrenbHoCTU: 1) Konyenmyanvnoe cmot-
c06oe A0pPo, COCTOAIEE U3 LIEHHOCTHOIO KOHLEITA, 3aKPEIVIEHHOTO B HOPMATUBHO-
NOHATUIHOM cjioe. Cmbic108y10 nepugheputo, TPENCTABICHHYIO 2) HpeOMemHbIM
cnoem, 3) cloem aKmyanu3uposanHoil wpuouueckoi npakmuku (npakceonozuue-
ckum), 4) ouenounvim u 5) cumeonuko-accouuamusHvim CI0SIMU.

KoHuentyanbHOE sIAPO CMBICIIOBOTO TMOJISI — 3TO 001Iast cojepaTeabHasi OCHO-
Ba MPABOBOM HOPMBI, BbIpaXKarollasi CyLIECTBEHHbIE aCIIEKThI MbICIM HOPMOJATENS U
UJICI0 YPETYIUPOBAaHMS JAHHOTO BHJIa OOIIECTBEHHBIX OTHOIICHUH. VIHBapruaHTHBIM
KOMIIOHEHT HOPMBI IpaBa, 00ECMEYUBAIOIINNA CTAOMIBHOCTD PETYJIUPOBAHUSA ITHUX
OOIIECTBEHHBIX OTHOLICHHUM, CONEPKUTCS UMEHHO B CMBICIIOBOM SJPE B BHUJIE OCHO-
BOIOJIAralolMX ¥ HOPMAaTUBHO BBIPAXKEHHBIX IIEHHOCTHBIX KOHIIENTOB. B mopsake
MPEEMCTBEHHOCTH  SIPO  XPAHUT Pe3yJbTaT MPEAIIECTBYIOMIETO COLMAIIBHO-
IPaBOBOT'O Pa3BUTHUs OOIIECTBA, a TAKKE HAKOIUICHHBIM MPAKTUKON HOPUAMYECKUH,
BKJIIOYAs] MHTEPIPETAIMOHHBIN, OMbIT, (OPMUPYIOUIUN JOMUHAHTHYIO UJECI0 MOHU-

MaHUs cMbIcia. B ominuue ot siapa, nepudepus CMBICIOBOTO MOJs — 3TO Habop J0-
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MOJHUTEIBHBIX CMBICJIOBBIX OTTEHKOB IMPABOBOM HOPMBI. MPEIMETHBIX, MPAKTUYE-
CKHMX, OLIEHOYHBIX, CHMBOJIMYECKO-aCCOI[MATUBHBIX, PACKPBIBAIOIINXCS, B OCHOBHOM,
B IIpoliecce €€ peajan3aluyd B KOHKPETHbIX cuTyauusx. [lepudepus orpaxaer B cede
U OMOCPEayeT MOCTYNaTeIbHOE Pa3BUTHE OOIIECTBEHHBIX OTHOIICHUN W DJIEMEHTHI
HOBU3HBI B UX CMBICJIOBOM BOCIIPUSITUH, KOTOPBIE HEMTOCPEACTBEHHO B TEKCTE UCTOY-
HUKa IIpaBa OTCYTCTBYIOT.

SAnpo u nepudepusi CMBICTIOBOTO TOJIS HAXOIATCS MKy COOOM B OTHOIICHHSIX
B3aMMOCBSI3HM U B3aUMO3aBUCUMOCTH. CMBICIIOBOE SIIPO HOPMBI MpaBa 3aJaeT OOIIyI0
HAIPaBJICHHOCTh W TPAHUIIBI TOJKOBaHUS, (OPMHUPYET M OOYCIOBIMBAET OCMBICTIE-
HUE IOPUINYECKON MPAKTUKU, TO €CTh CMBICTIOBYIO nepudepuro. [Ipu s3Tom nHBapH-
aHTHas KOHILIENTyaJbHasi OCHOBA SApA HE MU3MEHSETCS, & HOPMATUBHO-TIOHATHIHBIN
KOMIIOHEHT sIpa MPOHHW3aH JOMHHAHTHOW HJI€EM MOHMMAaHUSA CMBICJIA IMPABOBOU
HOpMBI. [lepudepusi cMbICTOBOrO MOJsi HOPMBI MpaBa, HAKAIUIMBasi B CBOMX CIIOSIX
pa3IM4YHbIC aCIIEKThl HOBU3HBI B MIOHUMAHUU €€ CMBICIIA, B CBOKO OYEPEb, BIIUSIET HA
ONPEAECIICHUE CMBICIOBOIO SIPA BIUIOTh JO KAYECTBEHHOTO U3MEHEHUSI €ro HOpMa-
TUBHO-TIOHSITUMHOIO CJIOSI B IIPOLIECCE COBEPIICHCTBOBAHMS 3aKOHOJarenbcTBa. [le-
pudepuss KOHKPETU3UPYET COJIEPKAHKE SIIPa CMBICIIOBOTO TIOJISI TPABOBON HOPMEI H
00yCJIOBIIMBAET €ro JajbHENIIee COBEPIICHCTBOBAHKE.

B KOHTEKCTE TEOpUU CMBICIOBOTO TOJISI 00beM MOAKOBAHUS ONPEOeIAem
OUCCepmanmom KaxKk WeHHOCHHO 00YC/106/1eHHAA U npogepaemas 1pPUOUdecKoil
NPAKMUKOU MepPa COOMEEMCMEUs MexHcoy nojiem meKkcma, CMolCA06bIM NONEM U
npeodenamu 0elucmeusl NPAGOBLIX HOPM.

Lensro TpeTrbero maparpaga «O0beM TOJKOBAHUS U CHleHHAJbHbIC NPHe-
MBI €ro OIpeIeJeHUus1» SBISIETCS BBIACICHUE M MPAKTUYECKAs WILIFOCTpauus OT-
JETBHBIX SI3bIKOBBIX, JOTUYECKUX U CHENUATIbHO-IOPUINYECKUX TPUEMOB TOJIKOBAHUS
mpaBa 1o oobemy.

K s13pIKOBBIM mpreMamM ompenesieHuss 00beMa UHTEPIPETAMU aBTOP OTHOCHT:
1) pacmmpeHue U Cy)KEHHE 3HAUCHUS CJIOB; 2) 3KCIUMKanus (pa3BEPTHIBAHUE) U pe-

naykius (CBepThIBAHUE) MIPEIIOKEHUH; 3) KOHTEKCTYaJIbHBIN aHAJTU3 TEKCTA.
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B gucie nornvyeckux mpueMoB onpeeieHns 00beMa TOJIKOBaHUs B paboTe Ha-
3BIBAIOTCSA: 1) OmpeiesicHUe MOHATHI U CXOJJHBIC ¢ HUM MPUEMBI, JIeJeHHe, 00001I1e-
HUC M OrpaHUYCHHE MOHATHI; 2) MePeX0Abl OT «IOAYMHEHHOTO K IOTUMHSIOIIEMY>»
(ad subordinantem) u ot «aromuuHSIONIEr0 K moauuHeHHOMY» (ad subordinatam),
COOTHOCHMBIC C YPOBHEM CYXKICHHMIA; 3) HHAYKTUBHBIC U JCIyKTUBHbBIC YMO3aKIIIOUe-
HUS.

B ropumudeckoii MpakTUKe CYIIECTBYIOT U CHEIHATbHO-FOPUINYCSCKHE TPUEMBI
ompeenacHuss oobema uHTeprpeTaruu. OHM UCIOJB3YIOTCS NI OpraHU3allud U pPy-
KOBOJICTBA TOJIKOBaHHEM ITIpaBa Mo o0beMy myTeM (popMyJTUpOBaHUS OPraHU3aIHOH-
HO-BCIIOMOTATEJIBHBIX MPaBHUJI MMOHMMAHHS JEHCTBYIONIETro 3akoHoaarenscTBa (H.H.
Bormienko). TakoBbl pa3bscHEHUs, COAEpIKaIUecs MpeuMyiiecTBeHHo B ITocTaHoB-
nerusx [[IeHyMOB BBICIIUX CYA€OHBIX WHCTAHIIMA W PETyIUpPYIOMUe 00beM HHTEp-
npetaru. Kpome Toro, crenuaabHO-IOpPHINYECKHE MPUEMBI IITHPOKO MPUMEHSIIOTCS
U B TIpoliecce aOCTPAKTHOTO HOPMOKOHTPOJIS BBICIIMMH CYJISOHBIMM OpraHaMHu 3a
COOTBETCTBUEM 3aKOHOJATEILCTBY HOPMATHBHBIX akTOB B (hopme: 1) CMBICIOBOTO
JOTIOJIHEHHUS; 2) CMBICTIOBOH peaykuuu. OaHaKko, crennduka 3ToH MOArPYIIIIbl MpUe-
MOB COCTOHT B TOM, YTO, XOTS (DOPMaIILHO MPH KX UCIOJIH30BAHUU M ONPEICISICTCS
UJIcabHBIN, IIEHHOCTHO OOYCIIOBJICHHBIM 00bEM TOJIKOBAHHUS IPaBa, HHTEPIPETATOP
3/1eCh JIUIIb BJIIACTHO KOHCTATUPYET HECOOTBETCTBHUE MEXKIY pPEaIbHBIM CMBICIOM
IOPUJIMYECKAX HOPM M MIX HEOOXOIUMBIM Ha JaHHOM dTare IEHHOCTHBIM CMBICIIOM.
V3MEHUTH 7K€ 3TOT CMBICII MOXKET JIMIIL CaM IPaBOTBOPEII, BHECS M3MCHCHHUS H JI0-
TIOJTHEHUS B TEKCT HCTOYHHKA ITPaBa.

B yerBeproM maparpade «Kpurepum I0NMyCTUMOCTH (HEIONMYCTHMOCTH)
PACHIMPHUTEIHHOT0 M OTPAHUYHNTEILHOT0 TOJKOBAHUS» AUCCEPTAHTOM (POpPMYIIH-
PYIOTCS OCHOBHBIE KPUTEPUU TPABHILHOW (3aKOHHOW M OOOCHOBAHHOW) pacIIMpH-
TEJIbHOM M OrpPAaHUYUTEIBHON MHTEprpeTanuu. Pemenue 3Toro Bompoca 0COOEHHO
aKTyaJbHO IIOTOMY, YTO JJI1 KOHKPETHOM MPABOBOM HOPMBI HA IIPAKTUKE MCTHUHHBIM
00BEMOM TOJIKOBaHUS, MEPOM MOKET BBICTYINATh HE TOJHKO OYyKBaJbHOE, XOTS 3TO
Haubosee KenaTeNbHbI BapUaHT, HO U PACIIMPHUTEIHHOE JIMOO OrpaHUYUTEIHHOE
TosnkoBaHue. OTCI0/1a BBITEKAET TO, UTO YCTAHOBJIEHUE ATUX KPUTEPUEB UMEET 0011Iee

3HAYCHHUC TJIA BCEH TCOPHUH U NPAKTUKH MHTCPIIPETALIMU ITIpaBa.
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AHanu3 OTIENbHBIX TOUYEK 3pEHHs Ha MpoOjeMy MpaBWiI U KPUTEPHUEB HHTEP-
nperaiuu mo oobemy (H.H. Bormuenko, B.B.JIazapes, C.I'. ITumuna, A.®. Yepnan-
IIeB) MMOCIYKHJI OCHOBO¥ /ISl BBIPAOOTKU COMCKATENIEM CIIEIYIONIET0 YHUBEPCATBHO-
ro mpaBujia TOJIKOBaHUS MpaBa Mo 00beMy. CanKyuu npasoevlx HOpM noodexcam
mobKo 0yKeanvHomy moakosanuro. I'unome3wt u Oucnozuyuu Hopm npasa Mo2ym
MOJIKOGAMbCA KAK OYKEAIbHO, MAK U PACUPUMENbHO NUub0 oZpanuyumensvho. 13
ATOT0 YHUBEPCAJIBHOTO IMpaBHJIa MOTYT OBITh BBIBEIEHBI U CHOPMYIMPOBAHBI YACT-
HbI€, ClIELMAJIbHbIE IIPAaBUJIA TOJIKOBAHMS IO 00bEMY, a TaK)Ke HallIeHbl 00YCIIOBIN-
BAIOIIME UX CHEIHAIbHbIC KPUTEPHH.

CooTHOILIEHNE KPUTEPHUEB U IIPABUI TOJIKOBAHUS MO OOBEMY — 3TO COOTHOLLIE-
HUE YycIoBUM M cieAcTBuil. Eciau mpoenupoBaTh Ha cdepy TOJKOBaHUS IpaBa IO
00BeMyY JIOTHYECKYIO CTPYKTYPY HPaBOBOM HOPMBI «E€CIIM — TO — UHAYE», TO MOXKHO
IPEICTaBUTh IPaBUJIA TOJKOBAaHUS MO OOBEMY B BHUJAE YCIOBHBIX <JIOTMUECKHUX»
HOPM: eClu HOpMA npasa coO0epiyHcum onpedeiennvle npusnaku (Kpumepuu), mo
Oonycmumo eé pacuiupumesibHoe Uiu 0ZPAHUYUMeENbHOe MoaKoeanue (npasuo),
uUHAaYe umeem mecmo owudKa 6 moaKoeanuu no oovemy (Hapywenue mpeoosa-
HUIl 3AKOHHOCIU).

Ha MHOrO4MCIEeHHBIX TpUMEpPax U3 HOPMATUBHBIX aKTOB U MPABOIPHUMEHUTENb-
HOW MPaKTUKH aBTOP HPHUXOIUT K BBIBOAY, YTO HauboJiee PaclpOCTPaHEHHBIMU B
IOPUIMYECKOIN MPaKTUKE KPUTEPUSMHU JTOMYCTUMOCTH PACIIUPUTEIHHOTO U OTpaHU-
YUTEIFHOTO TOJIKOBAHHUS SIBJISIOTCS: 1) OIICHOUHBIE MOHSATHUS, 2) PUMEPHBIC Teped-
HU, 3) OTCBUIKU K CHEIMAIbHBIM HOpMaM; 4) IWCIIO3UTUBHBIC OTOBOPKH; 5) CHCTEM-
HBI€, TEJICOJIOTMUECKUEe UM MHBIE CBA3M MEXIYy HOPMAaMHM MpaBa, U3 KOTOPHIX OJHA
JIOTIOJIHSIET WJIM YCTaHABIIUBAET U3BATHUS U3 CPEepbl AEHCTBUS APYrod MpaBOBOM HOP-
MBI.

TPETHSA I'TIABA «IIPOBJIEMbBI COOTHOIIEHUSA TOJKOBAHUSA
ITPABA 110 OFBEMY C NOA3AKOHHBIM HOPMOTBOPYECTBOM H
3AKOHHOCTBIO» conepxut aBa maparpada.

B nepBom naparpade «TonkoBanue npasa no od0beMy u Moa3aKOHHOE HOP-

MOTBOP4Y€E€CTBO» MPEAMCTOM HCCICOAOBAHUSA SABJIACTCA IMO3HAHUC M KOHKPETH3allUA



27

rOCyJIapCTBEHHOM BOJIM B IPABOTBOPYECKOU IESITENBHOCTH PA3JINYHBIX YPOBHEH Bila-
CTH.

JluccepTaHT MPOBOAUT MBICIBL O TOM, YTO B XOJI€ ITOJA3aKOHHOTO HOPMOTBOpYE-
CTBa TpPaJAULIMOHHAS MPoOJieMa TOJKOBAHMS MO O0BEMY MPEACTAET MOA APYTUM YT-
JIOM 3pEHHU. HE KaK COOTHECEHHME TEKCTA U CMBbICIA BHYTPU MCTOYHUKA IIPaBa, a KaK
COOTHECEHUE TEKCTa, CMBICTIa ¥ HOPMATUBHO 3aKPEIUICHHOH («HeaIbHOI») MOJIeIH
OOIIECTBEHHBIX OTHOIICHU OJHOTO MCTOYHMKA MpaBa C TEKCTOM, CMBICIIOM U COOT-
BETCTBYIOIIIEH HOPMATHUBHO 3aKpPEIJICHHON («HIeabHOM») MOEIIbIO OOIICCTBCHHBIX
OTHOILIEHUHN JAPYroro MCTOYHMKA Ipasa. [Ipm ompeneneHun cTreneHn B3aMHOU CO-
IJIACOBAHHOCTH HOPMATHBHBIX AaKTOB BHYTPH CHUCTEMBI JEHCTBYIOLIErO 3aKOHOIA-
TENbCTBA BO3HUKAET B TAKOM ClIydae MOTPEOHOCTh B UX UHTEPIPETALUU 110 00bEMY.
HecootrBeTcTBHEe Mexay 3aKOHOM M NOA3AKOHHBIM HOPMATHMBHBIM aKTOM B IIPAKTH-
YEeCKOW JIeATEIbHOCTH IOPUCTOB YacTO OOBSCHSETCI HEOOOCHOBAaHHBIM pacIIUpH-
TEJIbHBIM WJIM OTPaHUYMTENIBHBIM TOJKOBAHMEM CMBICIIA MEPBBIX U3 HUX B IPOLECCE
IIOATOTOBKY Y IIPUHATHS BTOPBIX.

HuccepTraHT 0OOCHOBBIBAET MHEHHE, YTO NPAKTHUUECKHUE PEe3yibTaThl IMOA3a-
KOHHOTO HOPMOTBOPYECTBA JIOJDKHBI HaXOJUTh BhIpaKEHHE B (POpMYyJIe «BCE MOA3a-
KOHHBIE HOPMAaTHBHBIE aKTHI JOJDKHBI COOTBETCTBOBATH APYI'MM MCTOYHHKAaM IIPaBa,
obnagaronuM OOJIBIEH FopuaIndecKor cuitoi». [lanHas dhopmyra Tpedyer mpeobpa-
30BaHus B cepe MHTEPIpETAINH MpaBa Mo 00BEMY: «HpU OCyujecmeieHuu noosa-
KOHHO020 HOPMOMEOpPYUEcmea HeOOnyCmumo maxkoe moJjKoeanue no odvemy Hop-
MAMUGHBIX AKMOE 00J1€€ 6bICOKOU I0PUOUUECKOU CUbl, KOMOPOoe Paciupaem uiu
CyaHcaem ux cCMuicji060e a0po, eciu moabKo cam GblecCmoAUuil cyoveKm Hopmo-
meopuecmea npeosapumenbHo He Onpedeul Kpumepuu OmchHynieHus om OyK-
6A1bHO20 MEKCMAa OAGHHBIX AKM 06 .

Janee B maparpade paccMaTpUBaIOTCS OCOOEHHOCTH IOJ3aKOHHOW IpaBo-
TBOPUYECKOW KOHKPETH3AIlMU Ha YPOBHE PA3IMYHBIX OPraHOB BIACTH: 1) HOPMOTBOD-
yectBa [Ipe3unenra PD; 2) HopmorBopuecTBa I[IpaButenscTtBa PD; 3) BemomMcTBeH-
HOTO HOPMOTBOpYECTBa; 4) HOPMOTBOPYECTBA 3aKOHOIATEIBHBIX U UCIIOTHUTEIEHBIX

OpraHoB cyObekTOB PD, a Takke OpraHOB MECTHOTO CaMOYIIPaBJICHHS; 5) TOKaJIbHO-
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ro HOpMoTBOpYecTBa. Kaxnou W3 yKa3aHHBIX PAa3HOBHIHOCTEW HOPMOTBOPYECTBA
COOTBETCTBYIOT OIIPE/IECIECHHBIE BUJIbI MOA3aKOHHBIX HOPMATHUBHBIX aKTOB, IIPU H37a-
HUU KOTOPBIX OJHOBPEMEHHO MPOMCXOIUT UHTEPIIPETALUs 110 00beEMY 00Jiee BBICO-
KHX 10 FOPUIUYECKON CHJIE UICTOYHUKOB IPaBa, Ha MOJOKEHUAX KOTOPBIX OHU OCHO-
BBIBAIOTCS.

Bropoii naparpadg «ToakoBaHue mpaBa nmo o0beMy U 3aKOHHOCTb» TPE]-
CTaBJISIET COOOM aHAIN3 AUCCEPTAHTOM COOTHOIIEHUS ATHX JBYX NMPABOBBIX SBICHUH,
aHaJI3 KOTOPOro Ha OOIIETEOPETUYECKOM YPOBHE B COBPEMEHHOM POCCUICKOM IIpa-
BOBEJICHUN IPAKTHUYECKH OTCYTCTBYeT. OAHAKo, AyMaercs, OTBETUTh Ha BOMNPOC O
rpaHuIaX IPaBOMEPHOCTH TOJKOBAaHUS MO 00bEMY MOKHO JIHMIIb B KOHTEKCTE 001I1e-
IO YYEHHUsI O 3aKOHHOCTH.

B maparpacde 3akoHHOCTh 0003Ha4Y€HA aBTOPOM Kak: 1) mpuHIUN H, ClieqoBa-
TEJILHO, YHUBEPCAJIbHOE TPEOOBaHNWE MHTEPIPETALUH 10 00BbeMy; 2) KpUTEpUH mpa-
BOPA3bSICHUTEIBHON JIEATENBHOCTH CyOBEKTOB IIpaBa BOOOIIE, B TOM YUCJIE U TOJKO-
BaHUS MO0 00beMy; 3) OOIIUI PEKUM IIPABOMEPHON WHTEPIIPETAIIMH JICHCTBYIOIIETO
3aKOHOAATENBCTBA, BKJIKOYAsl €T0 HHTEPIPETALMIO 10 00BEMY.

LleHTpanbHBIM MOMEHTOM, OOBEIUHSIONUM CPOPMYITUPOBAHHBIE BBIIIE IMOJIO-
KEHUsI, BBICTyNAeT 005A3aHHOCTb BCEX CYOBEKTOB IPaBa CTPOro MPUIAEPKUBATHCS YC-
TAHOBJIEHHOT'O HOPMOJATEJIEM CMBICIIOBOIO s1/Ipa UICTOYHHUKA IIPaBa.

Couckarenp Ha nmpuMepax U3 IOPUINYECKON NMPAKTUKH MPOCIIEKHUBAET CBA3b
COZIepKaHUs KATETOPUNA 3aKOHHOCTh, KOHIIENT U CMBICIIOBOE TIOJIE.

[Tpu nccnenoBaHUM 3aKOHHOCTH KaK MPUHITUIA TOJIKOBAaHUS MpaBa 1o o0bemy,
OHa IMOHMMAETCA aBTOPOM KaK MAaKCHMaJIbHO TOYHOE WU MPaBUJIbHOE IOHUMAHHE BbI-
PaKEHHBIX B ITPABOBBIX HOPMAX KOHIIETITOB (LIEHHOCTEW) MIIM UX COOTHOLICHUS.

3aKOHHOCTb KaK KpUTEpUI TPaBOPA3bICHUTENBHON JEATEIbHOCTH BBIPAXKAETCS
B COJEPKATEIIbHOM Pa3BEpPThIBAHUM KOHIIENTA IPU MOMOIIM NepuepuilHbIX CI0EB
CMBICJIOBOTO TIOJISl MPABOBBIX HOPM, HAIOpUMEp, C MOMOIIBIO C(HOPMYIHPOBAHHBIX
IOPUINYECKON MPAKTUKON OpraHu3allHOHHO-BCIIOMOTaTENbHBIX IPABUI IOHUMAaHHUS U
IPUMEHEHHUsI JEHCTBYIOIIErO 3aKOHOJATENbCTBA, KOTOPBIE PErylIUpyrOT O0BEM HH-

TEPIPETAUUOHHON IEATEIBHOCTH.
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Haxkomnerr, 3akOHHOCTh B Kau€CTBE PEKKMMa MTPABOMEPHOTO TOJIKOBAHUS 110 00b-
eMy HCTOYHHMKOB IpaBa — 3TO C(OPMUPOBABILIEECS, MPOBEPEHHOE MPAKTUKON CMBbI-
CJIOBOE II0JIE FOPUAMYECKOW HOPMBI, KOTOPOMY JIOJKHAa COOTBETCTBOBATH ITPAaBOMH-
TepIpeTaloHHas AEITeIbHOCTD JI000r0 CyOBheKTa.

Takum 00pa3oM, 3aKOHHOCTh B TOJIKOBaHHMM IIpaBa 10 00bEMY COCTOUT B OCY-
LIECTBJICHUM YTOU JEATEIBHOCTH B IIPEJeIax BBIBICHHOIO U POBEPEHHOIO IOpUIU-
YECKOW NMPAKTUKOW CMBICIOBOTO IOJISI KOHKPETHOM HOpPMBI ITpaBa. Eciau BO3HMKaeT
HOTPEOHOCTh YCTPAHUTh HE COOTBETCTBUE MEXKJY IME€PBOHAUAIBHBIM IIEHHOCTHBIM
CMBICIIOM MCTOYHHMKA MPaBa U Pa3BUBAIOIIMMUCS OOLIECTBEHHBIMU OTHOIICHUSMHU, TO
3TO JIOIYCTHMO OCYIIECTBUTH JIBYMsI criocobamu: 1) moAroToBKOM MpeuiokeHui 00
M3MEHEHUH | JIOTIOJIHEHUU 3aKOHOAATENbCTBA; 2) IPU3HAHWEM HOPM TIpaBa He COOT-
BETCTBYIOIIUMHU 3aKoHONaTenbcTBY PD B mpoiecce aOCTpakTHONO HOPMOKOHTPOJI,
HO TOJIBKO YIIOJJHOMOYEHHBIMM CyJaMM B Ipelerax UX KOMIETEHLUH, HalpuMmep,
Koncturyunonueim Cygom PO.

B 3axmroueHun aBTOp MOABOJUT UTOTH MPOBEACHHOTO HCCIEAOBaHUA, GOPMY-
JUPYET UHTETPATUBHBIE ONPEIEIICHUsI OOLIEro MOHATHS UHTEPIPETALUU IpaBa Io
00bemMy, OyKBaJIbHOTO, PACIIMPUTEIBFHOTO U OTPAHUYUTENIBHOTO TOJKOBAaHUS, HaMe-
YaeT MEepCHEeKTUBBl JaJIbHEHIIEr0 HAYYHOI'O HCCIENIOBaHUS MPOOJEMbl TOJKOBAHUS

npaBa 1o oobemy.
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