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AKTYaJIbHOCTh HAYYHOI'0 HCCJIEI0OBAHUS.

AKTyaJbHOCTb TEMBl MCCIIEJOBaHUS OOYCIIOBJIEHA IPOUCXOJALIUMMHU B
COBPEMEHHOM MHpE TJIOOAIbHBIMU MPeoOpa30BaHUAMH, E€TEPMUHUPYIOLIUMU
BO3MOXHOCTh BO3BBILIEHUS JINYHOCTHM B COLMAJIBHON c(epe, rymaHuzanueu
oOmiecTBeHHbIX OTHomeHui. Ha 3To o0O0cTosiTeasbcTBO 00paTUi BHHUMAaHHE
[Ipesunent PO B.B. [Iytun B exeronnom [locnannu ®@enepanbaomy Cobpanuro:
«[lonTopa roga Ha3aj Mbl Hadyajld PEATU3ALMI0 NPUOPUTETHBIX HALIMOHAJIBHBIX
npoekToB. VX riaBHas 1eNlb - UHBECTULIMU B YEJIOBEKA, B MOBBIIICHUE KaueCTBa
KU3HE

[Toatomy nns Poccum, kak HUKOrJa paHee, aKkTyalu3upoBaslach Nnpodiema
UHTErpallid B MUPOBOE SKOHOMUYECKOE U MPaBOBOE MPOCTPAHCTBO, UTOO CTATh
y4acTHULEH r100anbHOro npouecca GopMUPOBaHUS HOBOW LIMBUIIM3ALIUHA, HOBOTO
THMA COLHMATBHBIX OTHOUICHWHZ, TIPH KOTOPOM  <«HAWboIee BaKHBIM
00CTOATENBCTBOM ... MIPEACTABISAETCS NPUHIMINAILHOE U3MEHEHHE MOJI0KEHUE
4yeJloBeKa B IPOCTPAHCTBE TIOCYJAapCTBEHHO-NOJIMTUYECKUX W  IPABOBBIX
OTHOMEHHI» . OGBEKTHBHO ITOTO HEBO3MOXKHO JOOHTHCS 0€3 OCYIIECTBICHMS
CBOOOJIHOTO NEPEABUKEHUS MO CTPAHE U MUPY, BbIOOpa MecTa NpeObIBaHUS U
KUTEIHCTBA.

3a mocleqHue MOATOpa NECATHIICTHS, B CHUJIY HMHTEHCHUBHO MPOUCXOALICH
riodanuzanuu, npobiema CBOOOJIHOTO nepeaBUKEHUS, COXpaHUB
BHYTPHUTOCY/IapCTBEHHOE 3HaueHue, TpaHCHOPMUPOBAIACH B MEXKIYHAPOIHO —
IpaBOBYIO, TPEOYIOLIYyI0 MAETAIbHOW HAay4HO-TEOPETHUYECKON pa3paboTKu H
OLIEHKM C TOYKM 3pEHUs  MEXAYHapoJHbIX  craHjpapToB. [losTomy
paccmMaTpuBaeMoe€ MpaBO, BO-TMEPBBIX, CTAHOBHUTCS OJHUM M3 TJABHBIX

KOMITIOHCHTOB CBO60,Z[I>I JJUYHOCTH, a BO-BTOPbIX, - CTPATCTHYCCKH BaXHbIM

! Poccuiickas rasera. 2007 Ne 38. 27amp.
2 Ioapo6Guee cM.: [Mobanu3anus u rocyaapctsennoe equactBo Poccuu / ote.pen. b.C. D63ees. —M., 2006.C. 5-32.

3 Pribaxos O.FO. Bexrops! Poccriickoii paBoBoii MOMUTHKH B cepe 3alliThl PaB YeoBeKa U CBOGOM THIHOCTH //
IpaBo. 3akononarenscTBo. Jlnunocts. Ouepku / ITox pexn. O.1O. Pribakosa. Beim. 2. -Caparos., 2007.C. 83.
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WHCTPYMEHTOM BHEIIHEW MOJUTUKNA Poccuu m OTHUM M3 YCIOBHUHM «BIMBAaHUA»,
NPUHAJICKHOCTH Halllel CTPaHbl MUPOBOMY COOOIIIECTBY.

D¢} PexTUBHOCTh OCYILIECTBIEHUSI OCHOBHBIX NPAB M CBOOOJ, B TOM YMCIIE U
mpaBa Ha CBOOOJY MEpeABUKEHHS, BHIOOp MecTa MPEeObIBAHHS U >KUTEIbCTBA,
ABIIAETCS. OApOMETPOM, OTPAKAIOIIMM CTEIEHb JEMOKPATH3aLUU TOCYNapCTBa,
YPOBEHb €ro COLMAIBHO-DKOHOMHUYECKOrO pa3BuTtusi. Bce 310 B wHTOrE
MOKa3bIBa€T TOTOBHOCTh CTPAHbl CTAaTh YAaCThIO MEXKAYHAPOJHOTO COOOIIECTBA.
[ToaTOMYy 3aKOHOMEPHBIMH U CBOEBPEMEHHBIMHM CTalld MPOLECCH BHYTPEHHETO
pedopMHUPOBAHHS POCCUUCKOTO COLIMYMa B ILIENAX CO3[aHHUS OCHOB IMPABOBOIO
rocyJapcTBa, IMOCTPOCHHUS TPakIaHCKOTO OOIIecTBa, KOTOpbIe OOYCIOBHIU
KOHCTUTYILIMOHHOE  3aKpeIUICHHE  HUCCIEAyeMOoro IpaBa Ha  cBoboay
nepeABUKEHUS, BHIOOp MecTa MPeObIBaHUS U KUTEIHCTBA

Takum o0pa3zom, MnpaBo Ha CcBOOOAY THEpenBHKEHUS, BBIOOpP MecTa
npeObIBAHUS U KUTEIbCTBA CTAJO IMPHOPUTETHOM 3aJadyeil rocyJapCTBEHHOI'O
cTpoutensctBa M pedopmupoBanus. CBHUAETENBCTBO TOMY - OIHO U3
HaIlpaBJIICHUM JEATEIIBHOCTH TOCYJIapCTBa, OCYIIECTBIAIOIIEECS B PpaMKax
HaIlMOHAIBHOTO mpoekTa "JlocTymHoe W KOMGOPTHOE XUIbE - TpakJaHaM
Poccun”, KOTOpBI aKTUBHU3UPOBAJI MacCOBOE IIEPECEIEHHE Tpa)KJaH B
KOM(OpTHOE M JOCTOWHOE Kuibe. Ero mnenpto sBISETCS paclIUpEHUe
BO3MOKHOCTEH TpakJaH MO 0OeCnedYeHuIo MpaBa Ha CBOOOAY MEpEeABUKEHUS,
BbIOOpa MecTa NpeObIBAHUS U JKUTEIbCTBA, CIENOBATENIBHO, YIYUYLICHUIO
YCIIOBUU KU3HU B HCJ’IOMl.

Kpome Toro, m3smeHeHne COUMAIBHO-3KOHOMHYECKON PEAIBHOCTH Pa3ABUHYIIO
IpaHulbl BOCHPUATUS IpaBa Ha CBOOOLY NEpeIBHKEHUs, BBIOOp MecTa
npeObIBaHUsI U SKUTEIBCTBA U TIO3BOJWIO OOHAPYXUTh €ro KOHCTUTYLIMOHHO-
npaBoBoM acmnekT. He ciydaliHO B mocienHee BpeMsi IpaBO Ha CBOOOAY
NEepeIBUKEHUS, BbIOOp MecTa MpeObIBaHUS U JKUTENIBCTBA CTAJIO OOBEKTOM
JVCCEPTAlMOHHBIX HCCIeNOBaHMU. Bmecrte ¢ TeM, ypOBEHb KOHLENTYaJIbHOU

pa3paboTKu  paccMaTpuBaeMoro (eHomMeHa He OTBeYaeT TpeOOBaHUSIM

! Poccuiickast razera. 2007 Ne 38. 27arp.
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IOpUINYECKON TpakTUKU. [lmropanmn3mM MHEHMH OTHOCHUTEINBHO COACPKAHUS U
3HAaYUMOCTH HCCIIEAYEMOr0 IpaBa HACTOJBKO BEJHK, YTO 3aMETHO TOPMO3HUT
BBIPA0OTKY €IMHOOOPa3HOW HE TOJIbKO HAyYHO - TEOPETUUYECKOH MiIaTdopmsl,
HO U IPAKTHYECKHU €TO peaan3alun.

B cBs3u ¢ 3TUM ONpenessronlyr0 pojib UTPAOT COOTBETCTBYIOIIHME PEILICHHUS
Koncturynmonnoro Cyna P®, B KOTOphIX (POPMYIHPYHOTCS TOKTPUHAJIbHBIE
OCHOBBI M1 MEXaHU3M pean3alii MpaBa Ha CBOOOTY MEepEABIKEHUS, BEHIOOP MeCTa
npeObIBaHUsL U JKUTENbCTBA, OTBevarouii TpedoBanusM Koncturynuum PO wu
aZCKBaTHBIM CIOXXKMBLIEHCS COLMAIbHOM peanbHOCTU. [IpaBoBBIE mO3MIUUK
Konctutyunonnoro Cyna P® craHmapTU3UMpPYIOT MPaBOBYK pPEAIbHOCTh Ha
OCHOBE KOHCTUTYLHOHHBIX TOJIO)KCHUH H MNPUAAIOT BCEMY MAacCHUBY
3aKOHOJATEeIbCTBA B 00JIaCTH MpaBa Ha CBOOOAY MEpeIBUKEHUS, BRIOOp MecTa
npeObIBaHUS U )KUTENBCTBA UYETKO BBIPAXKEHHYIO HAIIPaBJIECHHOCTb.

Takum oOpas3om, pewmenuss KoncruryunonHoro Cyna P® B oOnactu
periamMeHTaluy mpaBa Ha CBOOOAY MepelBUKEHUs, BEIOOp MecTa mpeObIBaHUS
U OKUTEIbCTBA 3aKJIAJbIBAIOT IMPOYHBIA TEOPETUYECKUM U HOMIHUPHUYECKUN
byHIaMeHT MNpPOBOAUMMBIX B  cTpaHe pedopMmM, B TOM UHCIE B
COBEpPLICHCTBOBAHWM  MEXaHW3Ma  peajlu3alud M[paBa Ha  cBoboxy
HepeBUKEHUS, BBIOOP MecTa PeObIBaHUS U KUTEIbCTBA.

Heo6xonumo yuuThiBaTh M TO, 4YTO CJOXHAs W 3aTXKHAS MPOLEaypa
3aKOHOJATEJIBHOTO MPOLIECCa HE BCErJa MO3BOJISIET 3aKOHOAATEII0 OIEPATUBHO
OTpEarupoBaTh Ha HW3MEHEHHUS B COLMAIBHOM pPEATBHOCTH, I[OITOMY IpHU
OCYLIECTBIIEHUM pPAacCMaTpUBaeMOTO IpaBa BO3HUKAIOT MHOTI'OYHUCIICHHBIE
npoOJsieMbl, CBSI3aHHBIE WM C HAJIM4YMEM OECCUCTEMHOTO MNPOTUBOPEUYUBOTO
3aKOHOJATEIbCTBA, MM BOBCE C IPOOEIaMH.

[TosTOMy, y4uThIBas HOPMATUBHBIM XapakTep akTOB KOHCTUTYyLHHOHHOTO
Cyna P®, ux npsmoe neiicTBue, 0011€00513aTeAbHOCTD JJIsl IPUMEHEHUS BCEMU
OpraHaMy TOCYJAapCTBEHHOM BIJIACTH W JOJDKHOCTHBIMHU JIMIIAMH, CIEAYET
KOHCTaTHPOBaTh, YTO B HacTosee Bpemsa JokTpuHa Koncturynnonnoro Cyna

P® umeer MHOrodyHKIIMOHATBHOE 3HAUeHUE. Bo-mepBhIX, OHA €CTh UCTOYHUK
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dbopMupOBaHUs HOBBIX TEHICHIIMHA M OCOOCHHOCTEH pa3BUTHUs MpaB U CBOOO
YeJIOBEKa, B TOM YMCII€ HCCIENYyeMOro MpaBa, BO-BTOPHIX, JOKTPUHAIbHbBIC
YCTAaHOBKU — 3TO CPEJICTBO OIEHKM W COBEPIICHCTBOBAHMS JEHCTBYIOIIETO
3aKOHOJATENhCTBA, HCKIIIOYAIONIETO WM MUHHMHU3UPYIOLIETO HMEIIUecs B
HEeM mpoOenbl, KOuIu3uu, omulOku. CrenoBaTeabHO, B CHIIY OOBEKTHUBHOMU
HeoOxogumoct Konctutyunonusii Cyn P® cran yHUKajdbHBIM OpPraHOM B
MexaHu3zMme Poccuiickoro rocyjapcTBa, OJHOBPEMEHHO COYETas MOJIHOMOYMS
M0 OCYIIECTBJICHUIO MPABOCYAUS C 3aKOHOAATEAbHBIMU (DYHKIUSIMU.

Takum 00pa3zom, ciaeayeT OTMETHTh, YTO MPEJACTaBICHHAs paboTa SIBISETCS
OAHOW M3 YaCTHBIX METOJOJOTUYECKUX TOMBITOK KOHCTUTYLIMOHHO —
PaBOBOTO OCMBICIIEHUs MpPOOJieM IpaBa Ha CBOOOAY NEpEBUKEHUS, BBIOOD
MecTa MpeOBIBAHHWS W IKUTEJIHCTBA, a TAaKXKE BOMPOCOB, CBSI3aHHBIX C €ro
peanu3zanueit, peskMMoM MPaBOBOr0 PETYJIHMPOBAHHUS.

Crenenb pa3padOTAHHOCTH TEMbI MCCJIEIOBAHUS.

B coBpemMeHHON HOPHUAWYECKOW JIMTEpATypEe OTCYTCTBYET BCECTOPOHHEE
ucciieoBanue M 0000IIeHue JOKTPUHAJIbHBIX OCHOB IIpaBa Ha CBOOOIY
MEePEBMIKCHUS, BBHIOOP MecTa TpeObIBaHUS M IKUTEIHCTBA, BHIPAOOTAHHBIX
KoncturyunonusiMm Cynom P® B cBoux pemenusix. B uMmeronuxcst padorax mno
JaHHOUW mpoOJieMe 3aTparuBaroTCsl T€ WJIM HMHbIE ACHEKTHI IpaBa 4YeloBeKa Ha
CcBOOOTy TIepEABUKCHUS.

KoHCTUTYLIMOHHBIE OCHOBBI IIpaBa Ha CBOOOMY NEPEIBUKEHHUS, BEIOOp MecTa
npeObIBaHUS ¥ JKUTEIbCTBA B KOHTEKCTEC B3aMMOOTHOIICHUW JIMYHOCTH U
rocyjaapcTaa paccMaTpuBarOTCA B HCCIIEIOBAHUSX C.A.T'notosa,
B.A.KapramkuHa, B.E.KBamiuca, N.N.Jlykamyka, B.B.MamoHoBa,
0.0.MupoHnosga, T.M.Ilpsxunou, B.U.Paguenko, C.}O.Kamkuna,
0.0.Muponosa, 5.C.363eeBa, M.JI.OHTHHA.

Bonbmiyto 3Ha4yuMOCTh it pa3paboTKu MpoOJieM AUCCEePTAIMOHHOTO
uccnenosanust umenu Tpyasl I'. ['erens, U Kanrta, K. Mapkca, ®@. DHreinbca.

OO6ocHOBaHUIO ITpaBa Ha CBOOOY MEPEIBUIKEHUS, BEIOOP MeCTa NMPeObIBAHUS

U KUTEIbCTBA KaK KOMIUIEKCHON IOPUANYECKON KOHCTPYKIIMH CIIOCOOCTBOBAIIO
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oOparmieHre K o0meTeoOpeTHUYECKUM paboTaM TaKMX COBPEMEHHBIX MPABOBEOB,
kak: B.K.babaeBa, M.U.baiituna, B.M.bapanosa, M.U.bparunckoro,
C.H.bparycs, A.M.BacunbeBa, A.b.BeHnreposa, H.A.Bnacenko,
H.H.Bomienko, B.I1.I'puGaHoBa, 0O.C.Hodde, B.b.UcaxkoBa, B.
JI.LKazumupuyka, B.H.Kapramosa, J.A.Kepumoga, A.N.Kogneap,
O.A.KpacaBuukoBa, B.H.Kynpssuera, M.U.Kynaruna, O.E.Kyraduna,
B.B.Jlazapesa, B.B.JlanteBa, B.M.Jleymuna, O.D.Jleiicta, E.A.JlykameBoi,
A.B.Mansko, JI.C. Mamyta, M.H.Mapuenko, H.M1.Mary3oBa, A.B.MuikeBuua,
B.C.HepcecsHua, B.1.IlepeBanosa, b.U.ITyruuckoro, @®.M.PasHoBa,
B.K.Camurymniuna, N.C.CamomieHKo, B.A.CanyHa, A.Il.Cemurko,
B.H.Cunrokosa, K.1.CxioBckoro, JI.A.CnupuaoHoBa, B.M.Criphix,
E.A.Cyxanosa, H.H.Tapacosa, FO.A.Tuxomuposa, 10.I'.Tkauenko,
IO0.K.Tonctoro, A.®.YepnaHiena, B.A.lllabanuna, A.C.Il1abypoga,
JI.C.SBuua, B.®.fkoBnesa, B.C. SxymeBa u ap.

OMnupuYeckas W HOPMATHBHO-NIPABOBAasi OCHOBA HCCJeIOBAHUS
O0azupyeTrcs TJIaBHBIM 00pa3oM Ha aHalu3e JeATEeNbHOCTH KOHCTUTYIIMOHHOTO
Cyna P®, ¢dopmann3oBaHHOM B COOTBETCTBYIOIIUX ITOCTAHOBICHUSIX W
ompeeeHHsX, MPUHIATHIX B epuoa Bpemenu ¢ 1993mo 2007robl.

Kpome Toro, B pabote wuccinemnoBanbl mnojoxkeHus Kouctutyuuu PD u
HEKOTOPBIX 3apyOEKHBIX TOCYAApPCTB; MEXIYHAPOJTHO — TPABOBBIE AKTHI IO
nmpaBaM  4YeJOBEKa, dbenepanbHOE  3aKOHOJATEILCTBO; I10/13aKOHHBIC
HOPMAaTHBHBIC aKThI, PETIAMEHTUPYIONIME MPAaBO Ha CBOOOAY TEpEIBUKCHMUS,
BBIOOp MecTa MpeObIBaHUS M KUTENbCTBA, permeHus EBpomeiickoro Cyma 1o
npaBaM 4YeJioBeKa; JOKJIaAbl YIOJHOMOYEHHOTO II0 MpaBaM uYejloBeKa B
Poccniickon denepanun.

B paGote Takxke mpoaHaJIM3UPOBAHBI CTATUCTUUECKHE TMOKA3aTelu, JTaHHbIC
COLIMOJIOTUYECKUX OMPOCOB Pa3HBIX T'PYNIl HAaCEJICHHs, MaTepuaiabl HAy4YHO —
NpPaKTHYECKUX KOH(pEpEHIIHI.

O0bekTOM MHCCAET0BAHUS SBISIOTCS OOIIECTBEHHbIE KOHCTHUTYIIMOHHO —

MPABOBBIE OTHOIIEHHS, BO3HHUKAIONIME IMPH peadu3alud TpaBa Ha CBOOOIY
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NepeBIKEHHS, BHIOOp MecCTa MpeOBIBAaHUS M JKUTENHCTBA U OCOOEHHOCTH MX
KOHCTHUTYIIHOHHO-TIPABOBOTO PETYJIMPOBAHHUS Ha OCHOBE C(OPMHUPOBAHHBIX
KoncturynnonssiM Cynom PD NOKTpHHAIBHBIX yCTAHOBOK.

IIpeamerom ucciief0BaAaHMSA SBISETCS HOPMATUBHOE COJEp)KAaHHUE IpaBa Ha
cBO0OOAY IMEpelIBMKEHHUs, BbBIOOp MecTa NpeObIBaHUA U IKUTEIbCTBA,
BBIPAJKEHHOE B COOTBETCTBYIOIMUX pemieHusx Koncturynnonnoro Cyna PO.

Heabo paboThl sBIAsSETCS KOMIUJIEKCHOE HCCIEIOBAaHUE IOKTPUHAIBHBIX
OCHOB IIpaBa Ha CBOOOAY INEpeABUIKEHMs, BBIOOp MecTa HpeObIBaHUS U
KUTEIbCTBA, 3aUKCUPOBaHHBIX B pemeHusx Koncrturynuonnoro Cyzaa PO.

J{na nOCTHKEHHS YKAa3aHHOM L€ ITOCTABJIEHBI CIEAYIONIME 3a1aYH:

- BBISIBUTh MECTO U POJb CBOOOJIbI MEPEIBHKEHUS B OOLIEH TEOpUU CBOOOBI
JUYHOCTH;

- W3yYUTh KOHCTUTYLHOHHBIE OCHOBBI IpaBa Ha CBOOOJY MNEPEABUKEHHUS,
BBIOOp MecTa NpeObIBAHUS U )KUTEIBCTBA, ONPEAEIUTh €r0 NOHATHUE, CTPYKTYPY
U COJIEPIKAHUE;

- J1aTb XAapakTEPUCTUKY CONCPXKAHUSA U IOPUANYECKOW IPUPOABI JOKTPHUHBI,
BbIpabaTeiBaemoil KoncturynuonnsiMm Cynom PO B ero pemenusx;

- HCCIIENOBATh KOHCTUTYLHOHHO—IIPABOBOM MEXaHHW3M pealu3aluu [paBa Ha
cBOOOAY IEPEIBUKEHMSI, BHIOOP MecTa IpeObIBaHUS U AKUTEIIbCTBA,

- onpenemuTh Mecto U poib KoncturynmonHoro Cynma P® B MmexaHusme
OCYILIECTBJICHUS MpaBa I'pa)<laH Ha CBOOOAY NEPEIBUKECHUS,

- NpOaHAIM3UPOBATh YCJIOBMS peaju3alluy IpaBa Ha CBOOOAY IEpeABHKEHU,
BbIOODP MecTa MpeObIBaHUSA U )KUTEIHCTBA OTACNIbHBIX KATErOPHil CYObEKTOB.

MeTon010rHYeCKYI0 OCHOBY  HCCJAEAOBAHMSl  COCTaBIISIIOT  0o0umIue
INPUHIMUIIBI HAYYHOTO IMO3HAHMS, JAUAJEKTUYECKOIO0 MBIIIJIECHHS, MOJYYHUBIINE
IpU3HAHUE B COLMOIYMaHUTApHOM 3HaHUU. Cpeau HUX Takue OOlleHay4dHbIE
IOAXO/BbI, KAK CUCTEMHBIN, AEATEIbHOCTHBIM, TEHETUYECKUI; METObl aHAJIN3A
Y CUHTE3a, aHAJIOTUH, TAKXKE TEOPETUYECKOI0O MOIEJIUPOBAHHUS U JIP.

BhlIsiBiI€HHE OTAENBHBIX CTOPOH MpPEIMETa HCCIENA0BaHUSA CIOCOOCTBOBANIU

YaCTHOHAYYHBIC IIPHUCMbI U CcrocoOBI IMO3HaHUA, CpeIu KOTOPBIX: UCTOPHUKO—
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JOTrMaTUYECKUH, CPaBHUTEIBHO—IIPABOBOM, bopManbHO—JIOTHYECKHIA,
CHUCTEMHO—AHAJUTUYECKUM, a TakKXKe JIOTHKO—TIPaBOBOM H  CUCTEMHO—
WHCTUTYLHOHAIBHBIN aHAIU3.
Kpome »storo, mns o0000meHHs SMIOHPUYECKOTO MaTepuana, ObUIH
VICIIOJIB30BaHbl CTATUCTUYECKUI U KOHKPETHO-COLIMOJIOTNYECKUA METO/BI.

Hayynasi HOBHM3HA [HcCepTallMU OIpelensercs CcHOopMyIUpPOBAHHBIMU
BBINIE IEBI0 U 3aJja4aMi, CIIOCO0AMU UX PEIICHUS U 3aKJIIOYAeTCS B TOM, YTO
aBTOPOM MNPEANPHUHATA IONBITKA KOMIUIEKCHOIO aHAJIN3a JOKTPUHAIBHBIX
npeAcTaBleHnil B o0nactu (GOpPMUPOBAHUS U peaju3aluy MpaBa Ha CBOOOIY
nepeaBmkeHus, BblpaboTaHHbIX KoucTtutynuonusiM Cymom PO B ero
IIPABOBBIX ITO3ULHUSAX, 3aJ0KEHbl OCHOBAHUsS KOHCTUTYLIMOHHOW TEOPUH
uccienyemoro ¢eHomMeHa W CcPOpMYyNIHpPOBaHBl €€ HamboJiee BaKHBIE
IIOJIOKEHUS.

Pe3ynpraToM IIpOBENEHHOrO aHainW3a SBUJIOCH IIOHMMaHUE IIpaBa Ha
CcBOOOAY TMepeABMKEHHUs, BbIOOp MecTa NpeObIBaHUS M IKUTEIbCTBA Kak
COBOKYITHOCTH OOIIIECTBEHHBIX OTHOILUEHUM, YHOPSIAOYEHHBIX IPABOBBIMU
HOpMamu, a Takxe peumeHusmu KonctutyunonHoro Cyna P®. Ha ocHoBe
UMEIOIINXCSl HAaY4YHBIX pa3pabOTOK, AUCCEPTAHTOM NPEANPHUHATA IOMIBITKA
PacKpBITUSL COAEpP)KAHUS KOHCTUTYLMOHHBIX OCHOB IIpaBa Ha cBOOOAY
nepeBUKEeHHS, BRIOOp MecTa NMpeObIBaHHUS U JKUTEIbCTBA, €r0 CTPYKTYPHl U
(yHKIIMOHAIBHOMN POJIN.

Ha 3amuTy BBIHOCSATCA ClEAYIOIME OCHOBHBIE MOJIOKEHUS

1. [IpaBo Ha cBOOOMY TmepenBUKEHUS, BBIOOp MecTa NpeObIBaHUSA W
KUTEJBCTBA MIPOLLIO JNOJTUUA MyTh CTAHOBJICHUS U PA3BUTHsI. DKOHOMUYECKAs U
COLMAIBHO — NOJUTHYECKAs PEaJbHOCTh pA3JBUHYJA T'PAHULBI BOCIPHSATHUS
UCCIIEyEMOT0O paBa HE TOJIBKO KaK OOIECTBEHHOTO IBJIEHUS, HO U [103BOJIMIIA
O0OHapy»XUTh €ro Hay4dHO-IIPaBOBOH acnekT. B HacTtosiee BpeMs nmpaBo Ha
CcBOOOAY TMepeABMKEHUs, BHIOOp MecTa TMpeObIBaHUS U  JKUTEJIbCTBA
IPUHAICKUT K CIOXKHBIM SBICHUSAM COBPEMEHHOW JKU3HH U SBIISIETCS

HEOTHEMJIEMBIM YCJIOBUEM OJIarOMOJIYyYHOHN KUZHHU.
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2. Ha ¢QopMmupoBaHue OpPUAUYECKOTO COAEpkKAHUS MpaBa Ha CBOOOAY
nepeBIKEeHHS, BEIOOp MecTa MpeObIBaHUS M JKUTENIbCTBA OKa3ajdd CEPhE3HOE
BIIUSIHAE  JOKTpHHanbHble ycTaHOBKM KoHctutynuonnoro Cypa PO,
BBIpAQXXEHHBIE B €r0 PEIICHHUSAX, OOECHEUYMBIINX PEXKHUMa KOHCTHUTYLHOHHOU
3aKOHHOCTH IIPU peaau3alliy UCCIEeTyEeMOTO Mpasa.

3. B pamkax poktpunbl Koncturynuonnoro Cyna PO ynanock «cBsizaTh»,
00beIMHUTH MOJT HAYaJIOM IpaBa, JEMOKPATHH, 3aKOHA BCE 3BE€HbS U DJIEMEHTHI
rOCylapCTBEHHOI0O  MEXaHW3Ma, 3aJCHCTBOBAHHOIO B  HOPMHUPOBAHHUH,
OCYLIECTBIIEHUH npasa Ha cBoOOIy IIepEABUKECHUS; IIPUAATH
JNEMOKPAaTUYECKUN, €IUHBIA, LEJOCTHBIM XapakTep BCEMY 3aKOHOAATENILCTBY,
peryJupymomeMy BONPOCH NEpeIBUKEHUSA, BbIOOpa MecTa MpeObIBaHUS U
KATEJIbCTBA.

4. C TOYKM 3pEHMs] COLMAJbHOM 3HAYMMOCTH, IpPaBO Ha CBOOOAY
nepeBUKEHUS, BBIOOP MecTa NpeObIBaHUSA M KUTEIbCTBA — CTPATErMUYECKU
BAXHBIM KOMIIOHEHT NOJUTHKM Poccum, B mnepByrw ouepeap BHEIIHEW.
CoBnaeHue cMbICIa U COJAEpP)KAHUS POCCUHCKHX 3aKOHOB C OCHOBHBIMU
MEXIYHApOIHBIMUA aKTaM O IpaBax 4YeJOBeKa M, B YAaCTHOCTH C 3aKOHAMH,
3aKpeIUIAIONIMMU  1IIpaBO Ha CcBOOOLYy  MEpeIBUKEHUs, 00ecrneyuBaeT
Konctutyunonneim Cynom P®, BwipaGarbiBas B IpoLEcce TOJKOBaHMS,
€MHBIE KOHLENTYaJIbHbIE UIEH O IPABOBOM I'OCYJapCTBE U MpaBax 4eJI0BEKa.

5. IIpaBoBsie MO3UIIIN KoHcTUTyIHOHHOTO Cyna PO UMEIOT
o01eo0s3aTenbHbIN, OQUIIMATBHBIA XapaKkTep, M0 IPUIUIECKON CUJIe paBHOU
HopmaM Koncturynuu P®. IlodTomMy HOKTpHHAlIbHbBIE YCTaHOBKH B
peryJnpoBaHuM IpaBa Ha cBOOOY NEpEeIBUKEHUS, BBIOOP MecTa NpeObIBaHUS
U KUTEIbCTBA OMPEACAIOT €AUHCTBEHHO BO3MOXKHBIM C MO3HUIIUN OyKBBI H
nyxa Koncrurynun P® BAPUAHT IIOBEICHUSI 3aKOHOJATEIEH,
IpaBOIPUMEHUTENEH, YIPAaBOMOYEHHBIX U IPAaBOOOS3aHHBIX CYOBEKTOB.

6. B ycroBusx poccuiickOM MpaBOBOM AEHCTBUTEIBHOCTH HAa OCHOBE
JOKTPUHBI KoHCTUTYHIHOHHOTO Cyna P® dopmupyertcs

MpaBoOOECIICUNUTEIBPHBIA ~ MEXaHW3M  pealu3aliu 1paBa Ha  CBOOOdY
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NEepeBIKECHHS, BBHIOOp MecTa NpeOBbIBaHUS M JKUTEIbCTBA, B KOTOPOM
NEPBOCTENICHHOE BHUMAHHUE YJAEJICHO IOPUIUYECKUM TapaHTUSIM CBOOOBI
NepelBUKEHUs, BbIOOpa MecTa MpeObIBAHUS M JKUTEIbCTBA.  IJTO
CBHJIETEJIHCTBYET O MOCTENEHHON I€MOKpaTU3aluu O0LIEeCTBa, PACKPETOIICHUH
KaXJ0M TUYHOCTU U JOCTUKEHUU €10 BHYTPEHHEH CBOOOIbI.

Teopernueckasi M mnNpakTHYecKass 3HAYMMOCTb PadOTBI COCTOUT B
pPa3BUTHUMU HAYYHOI'O0 MOHUMAHHUS CYIIHOCTH MpaBa Ha CBOOOIY MepeaBUKEHHUS,
BHIOOp MecTa NpeObIBaHUS M JKUTEIbCTBA; PE3YJbTaThl JUCCEPTALMOHHOTO
UCCIIEIOBAHUSl  PACHIMPSAIOT KOHCTUTYLUHOHHO-IPABOBBIE OCHOBAaHMS IS
JaJbHEHUIINX TEOPETUUYECKUX pa3paboTOK B 00JacTu mpaB U CBOOOJ 4YeJIOBEKa,
aAKTYyIM3UPYIOT HEOOXOAUMOCTh HOBOIO, IOKTPUHAIBHOTO MOJX0Ja HE TOJIBKO
K IIpaBy Ha CBOOOY MEpeNBUKEHNUS, BHIOOp MecTa MpeObIBaHUS U )KUTEIbCTBA,
HO U KO BCEH cUCTeMe MpaB U CBOOOI.

Kpome Toro, B pabore wumeercss wmarepuan, KOTOPBIM MOXKET ObITh
UCIIOJB30BaH [JIi COBEPILIEHCTBOBAHHUS 00pa30BaTEIbHON JEATENBHOCTH,
Nperno/laBaHusi OCHOBHBIX IOPUIMYECKUX AUCIUIINH.

Anpolanus pe3yJibTaTOB HCCIEI0BAHUA.

Teopernueckne TMOJOKEHUS, BBIBOAbI M PEKOMEHIAIMU JIUCCEPTALNU
00CyXJeHbl W O0J00peHbl Ha 3acelaHusaxX Kadeapbl KOHCTUTYLHOHHOTO U
MexayHapoaHoro npasa ['OY BIIO «CapaTtoBckasi rocygapCcTBEHHAs akageMus
npaBa».

OTaenbHBIE TOJOXKEHUS M PE3ylbTaThl HCCIENOBAHUS ampoOHWpOBaHBI B
BBICTYIUICHUAX  HA  Pa3iIMYHBIX  MEXAYHAPOIHBIX,  OOIIEPOCCHUICKHUX,
pPETUOHANBHBIX HAYYHO—TIPAKTUUYECKUX KOH(MEPEHUMSIX U «KPYIJIBIX CTOJIAX»:
MEXIyHApOJHOW HAyYHO—TIPAKTUYECKOW KOH(EepeHIuu, MOCBAIEHHOW 75—
aetuto CIOU—CT'AII, Ttemo#t kotopoit ctano «lOpuanueckoe oOpa3oBaHHE B
Poccun: mpobieMbl MOJEpHU3ALMU»; BCEPOCCUNCKON HAayYHO—TEOPETHUYECKON
MEKBY30BCKOM KOH(EpPEHIINH, TOCBAIIEHHOW MpobieMaM MOAEPHU3AIUU
rocygapctBa u mnpaBa Poccum B 20-21 Beke, mnpoxoauBiield Ha 0ase

Tam6oBckoro ¢unuana MockoBckoro yuuBepcutera MBJl Poccun; «kpyrioro
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crona», nocesmeHHoro 5S50-ietuto Beepoccuiickoro Hay4HO—TEOPETUUYECKOTO
xKypHana «3Bectuss Bwicmiux y4yeOHbIX 3aBeneHuil. [IpaBoBeneHus»,
Ha3BaHHOTO «lIpaBo M 3aKOHOAATENBCTBO: UCTOPHUS, TEOPUS, TPAKTUKA.

Marepuanbl HcCCIeAOBaHUS MCIHOJB3YIOTCS aBTOPOM B NPAKTUYECKOU
JNESITEIbHOCTH TMPHU IMOJATOTOBKE M NPOBEACHUM 3aHATHUM CO CTYJIEHTAMU
CapaToBCKOM rocy1apCTBEHHOM aKaJeMHU Mpasa Mo Kypcy «KoHCTUTYIITMOHHOE
npaso Poccum».

[To Teme AuccepTalMOHHOTO UCCIIEIOBaHUS ObLJIO OMYOIMKOBAHO / HAYYHBIX
pabot, o6muM oobemom 2,01.71.

CTpykTypa auccepranum o0yclOBI€HA LENbI0 U 3aJa4yaMH UCCIIEIOBAHUS.
PaboTa cocTtouT u3 BBelNEeHUs, TPEX IjaB, O0ObEAUHAIONIUX CEeMb naparpados,
3aKJFOYEHHUS] M CIHCKAa HCHOJb30BAHHBIX HOPMATHUBHBIX HCTOYHUKOB U
CIIEUATBbHON JTUTEPATYPHI.

OcHOBHOe cofep:xaHue padoThl.

BBenenue conepkuT 000CHOBaHHWE BBIOPAHHOW TEMBI HCCIEIOBAHUS, €€
aKTyaJJbHOCTH U HAYyYHO-NPAKTUUYECKON 3HAYMMOCTHU. B HEM omnpeneneHsl Lenb,
3ajau, OOBEKT M TMPEIMET HCCIEeJA0BaHUsA, OXapaKTepu3oBaHa CTENEHb
Hay4yHOU pa3pa0OTAaHHOCTU BOIPOCOB B3aUMOJEHCTBUS MEXAYHAPOJAHOTO U
pOCCUHCKOTO TMpaBa, pacKpblTa HaydyHas HOBHU3HA, TEOPETHYECKAsd W
NpakTU4YeCKass 3HAYMMOCTb  MCCJIEJOBAHUSA, IPEACTABIEHbl  OCHOBHBIE
MIOJIOKEHU S, BBIHOCUMBIE HA 3aLIUTY.

B mepmoii rimaBe - «MeTOMOJOTHYECKHE OCHOBBI CBOOOJBI JIMYHOCTH B
Poccuitickonn ®enepanum» - aBTOPOM PACKPBIT COLUUANBHO — IOPUIAWYECKUU
aCIeKT KaTeropuu cBoOOJbl aU4YHOCTH (81), KOHCTUTYIIMOHHBIC OCHOBBHI,
IOpUMYecKas MpUpoJa IMpaBa Ha CBOOOAY NEpEABUKEHHs, BBHIOOp MecTa
npeObIBaHKs ¥ KUTENbCTBA (8 2).

B psagy denoBedeckuX CYIIHOCTHBIX CHJI CBOOOJAa 3aHMMaeT ocoboe
mecto. CBoOoma — oaHa W3 BBICIUX (YHIAMEHTAIBHBIX IIEHHOCTEH
YEeJI0BEYECTBA MOCIIE CaMOU KU3HU, UAESI KOTOPOM UTpaeT BaXKHEUIIYIO pOJib B

JTyXOBHOW M CONMANBHOU >XU3HU oO0mectBa. CTtpemieHue K CBO0OOJE €CTh
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€CTECTBEHHOE CBOMCTBO YEJIOBEYECKOW MPHUPOJbI, BBITEKAIOIIEE U3 €ro
CIIOCOOHOCTH K CO3HATEIbHO-BOJIEBOU €SI TEILHOCTH.

CBobOoma JNUYHOCTH — MHOT'OACHEKTHOE, CJI0KHOE COLMAIbHOE SIBJICHHE,
UMEIOIIee MHOXECTBO (OpPM BBIpAXKEHHs, TaK KaK OHA CBA3aHa CO BCEMHU
NPOSIBICHUSIMU YeJloBeYecKor KU3HU. COLMaNbHBIA aclekT CBOOOMBI JIMYHOCTU
IpeACTaBiIsieT co0OM JeTepPMUHHUPOBAHHYIO 4Yepeay CBsS3€il BO3MOXKHOCTU C
JEHCTBUTENLHOCTBIO, MOBTOPASICh BHOBb M BHOBB, OHA OMPEIENSAET BECh CMBICI
MHUpO3JaHUs, 3aCTaBlIIeT YEJIOBEKAa JBUTAThCS IO CHOUpPAIM  Pa3BUTHSL.
HeonHo3znayHOCTh MPOGJIEMBI COLIMATBLHONW CBOOOIBI HACUUTHIBAET Psi MOIXOA0B
K €€ pa3pelieHuio: cBo0o1a Kak Mo3HaHHAsi He00X0MMOCTh, CBOOOIa KaK BHIOOP,
B3aMMOJIEHCTBHE CBOOOABI M OTBETCTBEHHOCTH. [locnmennuii acmekT cBOOOBI
JISKUT B OCHOBE TIPaBa.

B mHactosimee Bpems cB0oOOJa JIMYHOCTH — HEOTHEMJIEMBIH aTpuoOyT
IPOTPECCUBHO Pa3BUBAIOIIETOCS OOIIECTBA, CTPEMSIIErocss K TMOCTPOCHHUIO
IPABOBOTO TOCYAApCTBA W TPAXITAHCKOTO OOIIECTBA, <«KPUTEPUH HCTHHHOTO
nemokpatusma Koucruryrun P®»'. Jlns Haykd KOHCTUTYIMOHHOTO IpaBa
npobiieMa  cBOOOABI  paccMaTpUBaeTCsl  4Yepe3  MPHU3MYy  COOTHOIICHHUS
rOCYJapCTBEHHON BJIACTH W JUYHOCTH, KOHCTUTYLIMOHHOTO DETYJIHPOBAHUS €€
cBOOOJBI TPH TOMOLIM HMHCTUTYTOB Tpa)XIaHCTBA M TpaB M OO0sI3aHHOCTEH
rpaxaad. OpHako npoOjaemMa HACTOJIBKO CIO0XKHA, YTO B PA3UYHBIX IIKOJIAX MpaBa
OHa pa3peulaercs No—pa3HoMy. ABTOPOM HCCIIEJOBAHO TIOHUMAHUE U COJIEpyKaHHE
IOPUAMYECKON  CBOOOIBI B  paMKax JMOEpTapHOM  INKOJBl MpaBa U
HOPMATUBHUCTCKOM.

B HOpMaTHBHCTCKO-TIPABOBOM  CMBICIE CBOOOJa €CTh OQHUIMAIHLHO—
OpU3HaHHAs W JIeTajJn30BaHHas B IOpUAWYECKOW ¢GopMe Mepa BO3MOXKHOTO
noBeneHus 4yenoBeka. (CBoOoma w3 cdepbl  €CTECTBEHHOTO  COCTOSIHUSA
TpaHcopMUpoOBaJiach B cucTeMy  (OpMalM30BaHHBIX  IpaB,  CBOOO/,
00s13aHHOCTEH, OTpaHWYCHUH, MPU3BAHHBIX, C OJHOW CTOPOHBI, JIETATU30BAThH

CBOOOJTy TUYHOCTU B TPaHUIIAX OOIIEro MpaBoONopsiKa, a ¢ pyrol — OrpaHUunTh

! Koncrurynus Poccuiickoit ®enepanuu: Hayuno—paktuueckuii kommenTapuii / ITox pex. b.H. Tomopuuna. M.
1997.C. 31.
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BO3MOYKHBINM MPOU3BOJI OTAEIBHON JIMYHOCTH. [IpaBO OJHOBPEMEHHO rapaHTUPYET
¥ BMECTE C TEM HOPMHUPYET CBOOO/Ty, YCTAHABIIMBAET €€ MEPY.

OCHOBHBIE TMOCTYJIaThl Y4YE€HUS O CBOOOJE JIErIM B OCHOBY HOBOM
poccurickoi KoHCTUTyMH, a HEKOTOPBIE U3 HUX IPSMO €10 3aKPEIUIAIOTCSA, YTO
CIOCOOCTBYET YyHU(UKAIMKM TpaB M CBOOOJ, 0OECIeUYnBaeT COOTBETCTBUE
POCCHIICKUX MHCTUTYTOB I10 MpaBaM U cBOOOJaM OOIICUETOBEYECKUM IIEHHOCTSIM.
B netictByromeri Konctutyruum upeeir cBOOOIBI MPOHU3AHBI BCE €€ IMOJIOKEHUS,
MOCKOJIbKY OHa SABJISIETCS] 00s13aT€IbHON YacThi0 KOHUENIMU MPUOPHUTETA NpaB U
cBOOOA ueroBeKa H rpaxaaHuHa. [IpocTpaHCTBEHHO—BPEMEHHOM  acCIeKT
cBoOObI JuyHOCTH 3akperieH B cT. 27 Koncturynmuu P® kak mpaBo Ha
cBOOOly MepeIBUKEHUS, BEIOOp MecTa MPEObIBAHUS U )KUTEIbCTBA.

Takum oOpa3zoMm, mpaBO Ha CBOOOMY TEPEABUKEHUS, CBOOOIHBINH BBHIOOD
MecTa MpeObIBaHUS U JKUTEIBCTBA B HACTOSIIIEE BPEMS <«3aBOEBAJIO MPABO» OBITH
KPUTEPUEM OLIEHKH KauyecTBa JIEMOKPATUU M BAKHEUIIUM 3JIEMEHTOM IPAaBOBOTO
roCyapcTBa M rpakaIaHCKOro obmiecTBa. OaHAKO Tak ObLIO Jaieko He Bcerna. B §
2 I'maBbl 1 nuccepTaHT MOAPOOHO HMCCIIEAYET CTAHOBJICHHE W PA3BUTHE JAHHOTO
npasa co BpeMmeH [[peBHelt Pycu u no CoBerckoro nepuoaa.

DBOJIIOLIMST TPABOBOIO TMOJIOKEHHUS 4YeJIOBEeKa 4epe3 Mpu3My IpaBa Ha
CBOOOly TepeABMKEHUs, BHIOOp MecTa mpeObiBaHUs M KuTelabcTBa B Poccuu
uMeeT OoraTyr0 HOPMAaTHBHYIO HCTOPUIO M MPOCIIEKHUBACTCA Yepe3 BCE ITalbl €€
rOCyJIapCTBEHHO-TIPABOBOIO  CTpOUTENbCTBA. lIpumeuarenbHo W TO, 4TO
OJTHOBPEMEHHO C  BO3HHMKHOBEHHEM J3TOTO IpaBa B  OTEUYECTBEHHOM
3aKOHOJIATEJIbCTBE HAYMHAET pPAa3BUBATHCS MACHOPTHAs CHUCTEMa, MOSBISIOTCA
TaKWe HOBBIE MHCTHTYTHI, KaK «IACIOPT», WIPOIUCKA», <BPEMEHHAsT PETUCTPALHS
10 MECTY KUTEIbCTBAY», «TPYJO0Basi KHIKKA» U IPYTHE.

Ho XVII B. xopenHoe Hacenenue Poccuu, KpoMe KpErnoCTHBIX KPECThSH,
MOTJIO CBOOOJHO TMEPEABUraThCS MO CTpaHe, HO YK€ M3/aBHA ObUIM U3BECTHBI
OTPaHWYCHUS JUISI MHOCTPAHHBIX TPaXKJaH. BriepBeie Takue orpaHUYCHHS, HO yKe
JUI TpakaaH cTpanbl, 3akpemwio CobGopHoe VYioxkenue 1649 r., B koTopom

BIIEPBbIE 3aKOHOJATENbHO OBLJIO 3aKpenujiao TpeboBaHUE YIOCTOBEPECHUS
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amyHoctTh B 1. VI «O mpoe3kux rpaMoTax B HHBIE FOCYAApCTBa», B II.
XVIII « O npoe3xux rpamMoTax i ciayxuibix jgroaed Cubupu u Huwxueit Boaru»
U TIPOE3KUX IPaMoTax JJIsi MHOCTpaHHBIX rpaxkaaH (ct. 55).

C ynpouyeHueMm aOCONIOTHON MOHAPXUU U YCHIIEHHMEM O€rcTBa KpecCThsH
OT MOMENIMKOB BO3POC KOHTPOJb TOCYAapCTBa 3a NMEPEIBUKEHUEM HACEJICHUS.
HeoOxoauMocTh Takoro KOHTpoOJisi BbI3Basia B mepBoi ueTBeptu XVII  B.
NOSIBJIEHUE TOKYMEHTOB, YA0CTOBEPSAIOIINX JTUYHOCTD, T.€. MPUBEIA K CO3AAHUIO
NacIOPTHO-PETUCTPAIMOHHOMN cucTeMe, koTtopas npu Iletpe | Bomia B oOiiee
npaBuio. Takum oOpa3oM, OJHOBPEMEHHO C BOSHUKHOBEHHEM IMpaBa Ha CBOOOIY
NEepeIBUKECHNSA, BBIOOp MecTa MpeObIBaHHS U IKUTEIBCTBA B OTCUYECTBEHHOM
3aKOHOJIATEIbCTBE HAUMHAET Pa3BUBATHCA MACHOPTHAS CUCTEMa ¢ TAKUMHU HOBBIMU
MHCTUTYTaMH, KaK «1acropT», <«IPOMUCKa», «BPEMEHHAas PErHCTpaIUs M0 MECTY
KUTEIbCTBA», «TPYI0Bast KHIKKa» U IpyTHeE.

K nauany XX B. B Poccun abconoTUCTCKOE MpaBiIE€HHUE CO3JAJ0 PEXUM
MOJIMIIEHICKOTO0 TOCYJIapCTBa, KOTOPBIM XapaKTepU30BajCs MPAKTUUYECKUM
OTCYTCTBHEM IpaBa Ha CBOOOJY NEpENBHKEHHUS, BHIOOp MecTa NMpeObIBaHUS U
KUTEIbCTBA M1 OONbIIMHCTBA HaceineHus. CyllecTBEHHbIE HW3MEHEHHUS B
CTOpOHY JHOepanu3alui ObUIM BHECEHbI B IMACIOPTHYIO CHUCTEMY MOCIe
peomoniuu 1905-1907 rr., oxHako cpasy mocie ycraHoBieHHsT COBETCKOM
BJIACTH MACIOPTHAs CHCTeMa BHOBb Obljla BOCCTAHOBJIEHA, a MPAaBO Ha CBOOOIY
nepeBIXKEeHUs, BBIOOP MecTa NMpeObIBaHUS U KUTEJIbCTBA CTAJIO0 OTPAHUYMBATHCS
C HOBOM CHJIOH.

Cnenyer OTMETHTh, YTO JAecsATuieTHs mnpaBieHuss COBETCKON BIacTH,
omnpeAeIn crneiuduKy pa3BUTHS MpaBa Ha CBOOONY MEPEABUKEHHS, BBIOOP
MecTa  MpeObIBaHUS W KUTEIbCTBA.  ABTOPOM  MPOAHAIU3HPOBAHO
3aKOHOJIATENIbCTBO (Ba)KHEHIIME JOKYMEHTBI), HEMOCPEICTBEHHO Kacaroleecs
uccieayeMoro mnpaso 3a Bechb COBETCKMU MepUOJ. IDTO TMO3BOJUIIO CHAENATh
BBIBOJ O TOM, UYTO CHCTEMa OTpaHHUYEHHUH U 3ampeToB MAJii CBOOOJIHOTO
nepeasuwxkenus o CCCP, cBo6oaHOro BeIOOpa MecTa MpeObIBaHUS U KUTEJIbCTBA

TOJIBKO PAa3BUBAJIACh W KaCaJlaCb IMPAKTHUYCCKH BCCX COBCTCKUX TI'pa)KAaH U TCM
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0ojee WMHOCTpaHLeB. MHOrMe conuajibHbIE CIIOM HACEJICHUS U JaKe€ HapOJIbl
ObUIM TOJHOCTBIO JIMIIEHBI CBOOOABI TepenBmkeHus. Hekoropble U3 HUX
(kpbIMCKHE TaTapbl, KapadyacBIlbl, YEYCHIIBI M T.I.) HE MOIJIM BEPHYTHCS Ha
NPEeKHEE MECTO JKUTENIbCTBAa Jaaxke mocie peabunmranuu. De facto ceoboma
nepeBKeHMs, BbIOOpa MecTa MpeObIBaHMS M KUTEIbCTBA OTCYTCTBOBAJIO B
Coserckoit Poccun.

Utak, HU B 0AHY U3 coBeTCKMX KOHCTUTYIMI HEe OBLIO BKJIIOYEHO MPABO HA
cBOOOJy TMepeaBMXKEHHs, BbIOOp MecTa mpeOblBaHUS W JKUTenbcTBa. Ha
IpaBOBOM ypOBHE BIIEPBBIE BOMNPOC O BKJIIOUEHHH TMpaBa Ha CBOOOIY
nepeABMKEHUsI, BEIOOpP MecTa MpeObIBaHUsS M JKUTENbCTBa mnoctaBuin Komurer
koHcturynuonnoro Hagzopa CCCP (mamee Komurer) B 1990 romy. B cBoem
3akmoueHud ot 26.10.90r. «O 3akOoHOJATENhCTBE IO BOMPOCAM MPOIMUCKHU
rpaxaan» KoMuteT npusHam NpOTUBOPEHAIIMMHU MEXKIYHAPOJIHBIM aKTaM o
IpaBax 4eJIoBEKa psiji OTpAaHUYECHUHN 3TOTrO MpaBa.

22 nexabps 1991 r. I[locranoBnenue BepxoBnoro Cosera PCOCP
yrBepawio Jleknapaiuio mnpaB 4YeloBeKa W TpakJaHWHA, Te B cT. 12 Takxke
3aKpeIuIsieTCsl MpaBO TpakJaH Ha CBOOOJHOE TMEPENBIKEHHE M BBIOOP MecTa
xwureabcTa. B HoBoM pemakimu Koncturymmu PCOCP 1978r. (B ct. 42) BriepBbie
OBbLJIO IPOBO3TJIAIIEHO OJHO M3 BAKHEUIIMX MpPaB POCCUICKUX IPaKJaH: MpaBo Ha
CBOOOy MepeBUKEHNUS, BEHIOOP MecTa MpeObIBaHUS U KUTEIbCTBA.

25 uroHa 1993 roga Obin npuHaT 3akoH Poccuiickoit ®enepanuu O
npaBe rpaxnaaH Poccuiickoit ®denepanun Ha cBOOOAY NEpPEABUKEHUS, BBHIOOP
MecTa MpeObIBaHUS W JKUTEIbCTBA B IIpeaenax Tepputopuu Poccuiickoi
Oenepanun’. JlaHHOE MpaBo Takxke ObLIO 3akperieHo B 4. 1 cr. 27 Konctutynuu
Poccun 1993r. MIMeHHO ¢ 3TOTO mepuoja Hayajaach HOBas KOHCTHUTYLIHOHHO —
paBoBas BeXa B Pa3BUTHUU MCCIEAYEMOrO0 HHCTUTYTA, B «CyAbOE» KOTOPOTO
NPUOPUTETHYIO pPOJIb UrpaeT AOKTPUHANIbHAA TO3uIUA KOHCTUTYHHOHHOTO
Cyna PO, hbopmynupyemas B €ro perieHusX.

Bo BTOpoii rmaBe - «KOHCTUTYIMOHHBI MEXaHW3M pealu3alud IMpaBa

rpaxkan Ha cBoOony mepeaBuxeHus B Poccuiickoit denepanuun» - aBTOpOM
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UCCIIEIOBAHO MECTO Y  pOJb JOKTPHHBI B TEOPUU H  TPAKTUKE
Koucrurynmonnoro Cyma P® (81), BeisiBaeHo 3HaueHwe KOHCTHUTYITMOHHOTO
Cyna P® B MexaHu3Me OCYIIECTBJIICHHS IpaBa TIpaxaaH Ha CBOOOTY
nepeIBUKEHUS (82), MPOAHATU3UPOBAHBI MEXIyHApOHbIE u
BHYTPHUIOCYJIapPCTBEHHBIC ~NPOOJIEMBbl  OTpaHUYEHUs TMpaBa Ha CBOOOIY
NePEIBIDKEHUS, BBIOOD MecTa TNpeObIBAaHMS M JKUTEILCTBA B IPOIIECCE €ro
peanmzanuu (83).

KOHCTUTYIIMOHHOE TpaBO 4YejloBeka Ha CBOOONY  MEPEIBHKCHHUS
pa3BepTHIBaCTCS, HATOJTHACTCS  FOPUAMYECKUM COJepKaHWEM  4epes
JTOKTPUHAJIBHBIE OCHOBBI, ()OPMAU30BAHHBIE B pelIeHUsX KOHCTUTYIIMOHHOTO
Cyna P®. B nocnemHee Bpemsi paBoBe/Ibl HAYAIM UCCIIEA0BATh CYIIHOCTh aKTOB
KOHCTUTYIIMOHHOTO KOHTPOJISI, TEPEeCcTaB OTHOCHTHCS K HHUM TOJBKO KakK K
NPaBONPUMEHHUTEIBHBIM.  DTO TOPOJIWIO MHOTOYHMCICHHBIC TOYKH 3PEHHS IO
BOIMPOCY OIPEICIICHUS] IOPHIUYECKON NpUpoabl perieHni KOHCTUTYIIMOHHOTO
Cyna: ot cyaeOHOTro mpeleieHTa 10 HOpPMaTHBHOTO TIPABOBOTO aKTa.

JluccepTaHT ToOJaraeT, YTO B HACTOSAIIEEC BPEMsi, MOCKOJBKY IPOIIECC
WHTETPAIlMi U KOHBEPTCHIIMU Pa3IUYHBIX MPABOBBIX CEMEW YyXKe HAJaJiCsl HeJb3s
OTPHIIATh M MCKYCCTBEHHO HE 3aMeuaTh TOTO, YTO BCE OOJBIIYH) POJIb CPEIu
UCTOYHUKOB IpaBa NMpUOOPETAIOT paHee HETPaIUIIMOHHBIC JUIS HAlllei MpaBOBOM
cuctemMbl (GopMbl (MCTOYHWKH mpaBa). PomMaHo — repmaHckas cucTeMa IpaBa
Nepe)KMBAeT M3MCHEHUS  MMOJ  BO3JICHCTBHEM  JIMOCPAIBLHBIX  IEHHOCTEH
€CTECTBEHHO-TIPABOBOM IIKOJIBI. [103TOMY JIOTHYHBIM M HEU30EKHBIM SIBISIETCS TOT
¢dakT, 4T0 B POMAHO-TEPMAHCKYIO CHUCTEMYy IIpaBa Bc€ OOJbIIEe BHEIPSOTCS
3JIEMEHTBI aHTJI0-CAKCOHCKOM MPABOBOW CEMbH, MPEIEICHTHOTO MPaBa, OCHOBHBIM
MCTOYHHUKOM TIpaBa KOTOPOH SIBISIETCS CyNEOHBIN mpereneHT u GpopMupyemas Ha
ero OCHOBE CyjicOHas TOKTPUHA.

Bbuto Obl HE OOBEKTHBHBIM OTBEPrath poJib OQUIMAIBLHONW JTOKTPUHBI

Koncturymmonnoro Cyna, B peryaupoBaHUH OOIIECTBEHHBIX OTHOIIIECHUH.
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IT05TOMY aBTOp pa3jeiIseT TOUKH 3PEHHS TeX YU4EHBIX, KOTOPHIE CYHTAIOT,
yt0o akThl Konctutynnonnoro Cyna PO npuoOpenu 3HaueHNE KOHCTUTYIIMOHHON
JOKTPHUHBI, IOCKOJIBKY CAMU SIBIIIFOTCSA HEOTheMJIEMOM dacThio Konctutyunu PO.
[Tockonpky mpobiema 3Ta Ui IpaBa HOBAas, aBTOpP CYEN I[€ecO00pa3HbIM
MPOBECTU TCOPETUUECCKUN aHATU3 TIOHSATUS «HOpPUIUYECKas JIOKTpUHA», €€ MecTa U
polIM B CHCTEME HMCTOYHUKOB POCCHMCKOIO IpaBa, pa3rpaHUYUTh ITOHATHE
«HCTOYHUK MpaBa» U «phopma mpaBa», a TakKe MPOBECTH CPAaBHUTENIbHBIN aHaIHN3
JOKTPUHBI C OCHOBHBIMM HCTOYHHMKAaMHU POCCHICKOro IpaBa. B pesynbrare
JCCEPTAHT NPHUILET K BBIBOAY, YTO JOKTPHHA KOHCOJHUIUPYET B c€0€ HEKOTOPbIE
IIPU3HAKA TAKUX IMPABOBBIX MHCTUTYTOB, KaK IOPUAMYECKAs MPAKTHKA, IPABOBOU
o0ObIuaid, CyneOHBIM MpereeHT, HOPMATUBHBIN akT. BMecTe ¢ TeM ee Henb3s
OTOXIECTBIISITh HU C OJTHUM W3 3TUX SBJICHUM.

CnencTBUEM JAHHOTO YMO3AKIIFOUEHHS CTal TE3UC O TOM, YTO COBPEMEHHYIO
KOHCTUTYLIUOHHYIO JOKTPUHY CJIEAYET OTHOCUTh K OCHOBHBIM HCTOYHHUKAM
pPOCCUICKOro IMpaBa, MOTOMY 4YTO JOKTPHHA, (OpPMaIM30BaHHAs B PELIECHUSIX
Koncrurynmonnoro Cypna, HCXOAUT OT (eaepadbHOTO OpraHa  BIACTH,
OPUHUMAETCS B CTPOrO YCTAaHOBJIEHHOM TOpsSAKE, SBIfeTCA OdUIMAIHLHO
nyOJIMKyeMol; HOCHT HOPMATHBHBII xapaktep (BoiaeneHo aBTtopom — T.J1.);
oOsi3aTenbHa I BCEX CYOBEKTOB TMpaBa; JIEWCTBYET HEMOCPEICTBEHHO;
rocyaapcTBo obecreunBaeT 00s3aTenbHOCTh pemeHnit Koncturymmonnoro Cyna
HE TOJIBKO HOPMAaTHBHBIMU aKTaMH, HO U COOTBETCTBYIOIIMMH OpraHU3alMOHHO-
NPUHYAUTEILHBIMUA MEPAMH.

B Hekortopsix ciydasx aAokTpuHa KoncrtutynumonHoro Cyna PO craHoBuTCS
OPUOPUTETHBIM  MCTOYHUKOM  YMOPSAJOYEHUS  OOLIECTBEHHBIX OTHOUIECHUH,
HampuMep, B perJlaMEeHTalMd TpaBa Ha CBOOOAY TMEPENBIKEHUS. OTOMY
cnocoOcTBoBana jestenbHocTh  KoncturymumonHoro Cynma P®, koropomy
MPUHAJICKUAT MOJTHOMOYNE MO (POPMHUPOBAHUIO KOHCTUTYLIMOHHOW JOKTPHUHBI -

COBOKYITHOCTH MHEHU I ABTOPHUTCTHBIX IIPABOBCIOB, BBIPAKCHHLIX B PCIICHUAX,

! Hampumep, cm.: 3opskud B.Jl. Poccus u Konctutyuunst B XXI Beke. Barmsin ¢ Unbunku / B.JI. 3oppkun. — M.,
2007; .T'amkues I'. IIpaBoesie mosuimu Koucturymumornuoro Cyma Poccun. M., 2003;JIazapes JI.B. IIpaBoBsie
no3unuu Koucturynnonnoro Cyna Poccun: Monorpadus. M., 2003;u ap.



19
onpeaeneHusx, MnpaBoBbix No3unusax KoncturynmonHoro Cyna mo Bompocam
IIOATOTOBKM, CO3JAaHMs, NPUMEHEHUS W YCTAaHOBJIECHUsS COOTBETCTBHS 3aKOHOB
Koncruryuuu PO.

Jlanee nuccepTaHT MOAPOOHO OCTAHABIMBAETCS Ha (DPYHKUIMOHAIBHON posu
Koncturymmmonnoro Cymna P® B mexanusme peanusanui mpaBa Ha CBOOOAdY
NepeBMKEHUS, HO MPEXKIE aBTOP YTOUHSET OOLIETEOPETUYECKHUE BOIMPOCHI, 0e3
KOTOPBIX JaJbHEUIEE HCCIECIOBAHUE 3aTPYyAHUTEIBHO, a4 HMMEHHO. PACKPBITO
OmpeNelieHue MeXaHu3Ma peanu3alld TNpaB W CBOOOJ, BBIABICHBl U
MPOAHATIM3UPOBAHBI CTAJANM MpaBOpeaIn3aluy, onpeesieHa cneunduka Takux ee
dopM, Kak: NpUMEHEHHE M €ro crneuuUuyecKud MOIBHI — HOPMATHBHOE
JerajibHOE TOJKOBaHUE, KOTOPOE SBIIAETCS OCHOBHOM (DOpMOM AesSTENbHOCTU
Koncturynmonnoro Cyna PO.

JuccepraHT mnpuIIen K BBIBOAY, YTO HEOTHEMIJIEMON OpPraHU3alMOHHO—
npaBoBoil (popmMoil MexaHuW3Ma OOecreYeHHs TMpaB M 3aKOHHBIX HHTEPECOB
BBICTYIIAET UEPAPXUUYECKU TOCTPOCHHAS CyAe0Hasi CUCTEMA, KOTOPYIO BO3TJIABIISAET
Koncturyunonusii Cyn P®. @OyHKIUMOHAIBbHAA pPoOJib JIAHHOIO OpraHa
3aKJII0YAETCsl B TOM, YTO OH €IMHCTBEHHBIM OpraH, KOTOPBIM JAa€T HOPMAaTUBHOE
JgeranpHOe TonkoBaHue HopmaM Konctutynum P®. CrnenoBaTenbHO, mpu3HaBas
CTaThl0 3aKOHA HEKOHCTUTYUMOHHOM, KoHcTuTynmonssiii Cyg P® ocymiecTiser
3aKOHOTBOpPYECKYI0 (GYyHKIUIO. TakuM o00pa3oM, MpeleneHThl, CO37aBacMbie
CynoM, Kak W aKThl COOCTBEHHOIO TOJKOBaHUS, HMMEIOT HOPMATUBHO -
pEryJIMpYIOIIEE 3HAYEHUE, U B OTOM CMBICIIE OHM TaKXE SBIISIIOTCS BBICIIUMH 10
CBOEH IOPUIAMYECKOW CWIE NPABOBBIMA HOPMAMH, PAaCHPOCTPAHSIOIIMMUCSA Ha
HEONpEJICJICHHBI KPYyr CJy4aeB M CYOBEKTOB KOHCTUTYIMOHHO-IIPABOBBIX
OTHOILIEHUIA",

[IpuMeHUTENBHO K PETYyJIMPOBAHUIO TpaBa Ha CBOOOAY MEpPEABUKECHUS
nearenbHocTh  KoHctuTynmonnoro Cyaa P®  HOCMT  OCHOBOIOJArarOlIHii
XapakTep, NOCKOJIbKY B cBoux pemenusx Koucrutynuonsnsii Cyma PO

bopMyaMpyeT NpaBOOXPAHUTEIBHBIN U MPABOOOECHIEUUTENbHBIA MEXaHU3MBI €r0

! Jlazapes B.B. Koncrurynuonnsiii Cyx Poccuiickoii @eepalyu 1 pa3BUTHE KOHCTHTYIIHOHHOTO Iipasa // XKypHan
poccuiickoro mpasa. 1997 .Nell.C.15.
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peanu3anuu. B kauecTBe HOKa3aTeNbCTBA, aBTOP IMPOAHAIM3UPOBAJ PEILICHHS,
Kacalolquecss  mpaBa  Ha  CBOOOJY  MEpEABMXKECHUS,  TMPEABAPUTEIHHO
KJIACCU(PUIIMPOBAB UX.

B psAme ero moOCTaHOBIEHMM pPAaCcCMOTPEHBI BONPOCHI  peaau3aluu
KOHCTUTYLIMOHHBIX MOJIO)KEHUH O CBOOO/E NEPEIBUKEHHUS U CBSA3AHHBIX C HEU
BOIIPOCHI MTPONMCKU U PETUCTPALMU. becCIIOpHBIM SBIAETCS, YTO MOCTAHOBIICHUS
Konctutynmonsnoro Cyza chIrpajid HCKIIOYHMTENBHYIO pOJdb B YCTPAHEHUU
MHCTUTYTA MPONUCKU U PEATU3ALNKU MEKIYHAPOAHBIX U KOHCTUTYLIMOHHBIX HOPM
0 CBOOOJE MEpeABM)KEHHUS W CBA3AHHBIX C HUMH HOPM O JPYTrUX MpaBax H
cBO0OOAAX TpaXkIaH.

M3  npoaHaJIM3MpPOBAHHBIX  PELIEHUWHA  aBTOp  3AKJIIOYMI,  YTO
Koncturynuonnsiii Cyg P® He ciydaitHo oOpamancss K BOIpocy O TMpaBe Ha
CBOOO/Y MEPEABMKEHUS], TAK KaK OH M J10 CETOAHSIIHErO JIHS BBI3BIBAET HEMAJIO
npobsieM B cepe peryaupoBaHHs JAaHHBIX OOIIECTBEHHBIX OTHOLICHWM. OTO
CBSI3aHO C TE€M, YTO MPABO HAa CBOOOY MEPENBHKEHUS BBICTYNAeT UHCTPYMEHTOM
MEXIYHApOJIHOM M BHYTPUIOCYAAPCTBEHHOW IOJUTHUKH, a IO CEMy HE BCerna
peann3yeTcsl Kak adCOJIOTHOE. A 1O CeMy YCTaHOBJIEH M3BECTHBIM IOPUIANYECKUN
npeJien OCYLIECTBIEHUS CBOOOIbI ITEPEIBUKEHUS.

Ilox orpaHn4eHUSAMU aBTOP IOHMMAET YCTAHOBJIEHHBIE 3aKOHOJATEIBCTBOM
IpeelTbl peaTu3aliy YeI0BEeKOM (rpakIaHuHOM) mpaB (CBOOO), BIpaXKAIOIIHECs
B 3allpeTax, LEH3aX, BTOPKEHHUSX, CYLIECTBOBAHHE KOTOPBIX IETEPMUHUPOBAHO
HEOOXOMMOCTBIO 3aIIMTHl KOHCTUTYLIMOHHO MPHU3HABAEMBIX LIEHHOCTEW. Takumu
HenpepekaeMbiMu LeHHOCTIMH Konctutynus P® nHaspiBaer, cormacHo cr. 55 4.3,
OCHOBBI KOHCTUTYLIHOHHOTO CTPOsI, HDABCTBEHHOCTH, 310POBBS, IIPaB U 3aKOHHBIX
UHTEPECOB JAPYTUX JIHI], 000POHBI CTpaHbl U 0€30MAaCHOCTh TOCYIapCTBa.

Crnenyer MOTYepKHYTh, YTO OTPaHUYMBAETCS HE camMo Onaro (ero oOmem,
COoZepIKaTeNbHBIE TOJTHOTA M LIEJIOCTHOCTh, KAaUeCTBEHHAsI OTPEIEICHHOCTb, Jp.), a
yCIOBUS ~ NPUTA3aHMS HA  JMYHOE WIM  OOIIeCTBEHHOe  Onaro, Ha
IPOAOKUTEIBHOCTD, MOJHOTY M KayeCTBO IOJb30BAaHUS TaKUM OJIaroM B LIEJSX

COXpaHEHHs IIEHHOCTEH OoJjiee BBICOKOTO MOpsAAKa. TakOBBIM [JIsl TpaBa Ha
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CBOOOJTHOE TIEPENBIKCHHE, BBIOOp MecTa TpPEObIBAHUS W JKUTEIHCTBA MOXKET
ABIATBCA ~ HAIMOHaJbHas  0€30MacHOCTb, COXPAaHEHHE  TEePPUTOPHAIBHOM
1EJI0CTHOCTU. Bakneiiiee TpeOoBaHUE, KOTOPOMY JIOJKHBI  YAOBJIETBOPSATH
OTPaHUYEHUS —3TO Pa3yMHOCTb U COPa3MEPHOCTb.

Ananu3 pemennii Koncturyunonnoro Cyna PO no3BosisieT ycTaHOBUTh, YTO
Pa3yMHOCTh O3HAa4yaeT TO, YTO OrpPaHUYEHUS HE JODKHBI IPOTUBOPEUHUTD
IOPUIMYECKOM CYIIHOCTH TpaB M CBOOOJ, a COpa3MEpHBIM OTpaHUMYEHHUE IMpaBa
Oyner, eciu:

1) denepanpHBIE 3aKOH HE IMOCSTAaeT HA OCHOBHOE COJCpXKAHWE IIPaB
(cBoOONM);

2) OrpaHWYCHHE BBI3BAHO HCKIIOYUTEIBHO HEOOXOJUMOCTHIO 3allUThI
COIMABHBIX TIEHHOCTEH, TepeuncieHHbX B 4.3 cT. 55 Konctutymuu PO, u
MHBIMU CPEJICTBAMHU 3aIUTUTh YKa3aHHbIE [IECHHOCTU HEBO3MOKHO;

3) orpaHuYeHUE HE TApaIU3yeT OCYIIECTBICHUS IpaBa (CBOOO/IbI);

4) peanmzanusi mpaBa M €ro OTPAHWYCHHE HE CTaBATCS B 3aBUCUMOCTBH OT
pelIeHus: MpaBONPUMEHUTENS, IOMyCKasi TEM CaMbIM MPOU3BOJI OPTaHOB BIACTH U
JOJDKHOCTHBIX JIHII;

5) obecriedeHa cyeOHas 3aIIUTa OT MPOU3BOJIBHOTO OIPaHHYCHHS;

6) npuMeHsieMble MEPbl BOBCE HE HAHECYT MJIM HAHECYT MHHUMAJIBHBIN yIiepo
mpaBaM U CBOOOaM.

Boobiie, kak crpaBeiMBO ObLIO TaKU€ OTpAaHUYEHUS HEU30EKHBI B LEJSAX
obecrieyeHns GE30MACHOCTH OONBIIMHCTBA CBOMX rpakaan’. Ho Takue
OTpaHUYEHUS JOJDKHBI OBITh CBEJACHBI K MUHUMYyMY. B nanHOM ciyyae rapaHToM
MUHUMU3AIUU HU3BATUA U3 TpaBa Ha CBOOONY TMEPEABUKEHUS BBICTYIAET
Koucturynmonnsiit Cyn P®. Koncrtutynnonusim CyaoM Oblia  H3JI0KEHA
clenyrolas MpaBoBas MO3UIMS: MPABO CBOOOAHOTO BEIOOpA MECTA JKUTENIbCTBA HE

HOCHUT a0COJIIOTHOTO XapaKTe€pa M IOMJICKHT IIPpaBOBOMY PCTYJIHMPOBAHHUIO C

! Mamonos B.B. KOHCTHTYIIHOHHbBIC OCHOBBI HAIMOHAIBHOI GesomacHocTi PD. ABroped. Capatos. C. 29-30.
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Y4€TOM TOT'O, YTO €r0 OCYILIECTBJIEHUE MOXKET MPUBECTH K HAPYIICHHUIO NpaB U
CcBOOO IPyTUX JIUII, YTO HEIOMYCTUMO B cuity 4.3 ¢T. 17 KoHcturymuu P,

CrnenoBatenbHO, peain3alys Ha3BaHHOTO IIpaBa MOYKET CONPOBOXKAATHCA
BBEJICHUEM OOOCHOBAaHHBIX, pa3yMHBIX M COpPa3MEpPHBIX OrpaHUYCHUH B
COOTBETCTBUMU C OCHOBAHMSIMU U TOPSIAKOM, YCTaHOBJIEHHBIM 4.3 cT.55 u ¢1.56
Koncturyuuu PO, TIpaBo Ha cBOGO/Iy MepeIBIKEHNS, BHIOOP MECTa MpeObIBaHMs
U J)KUTEJIHCTBA UMEET :

1) OTpaHMYCHMS OOIIEro XapakTepa, 3akKperieHHble B 4. 3 CT.55
Konctutynun P®: KOHCTUTYLIMOHHO-IIPABOBBIC (mpemycMoTpeHHBIE
Konctutynuen Poccuiickoit  ®enepanuu), aAMHHUCTPATUBHO-ICITHKTHBIC
(BO3HHKAMOIIME W3 AaIMHHUCTPATUBHBIX IPABOOTHOUICHUH), MPEAYCMOTpPEHHBIC
HOPMAaMH YTOJIOBHOTO U YTOJIOBHO-TIPOLIECCYAIBHOTO MPaBA.

Koncturynuonnsiii Cyn P® ormerwsn, 4to 0O0LIMEe «OrpaHUYEHHUs Ha
CcBOOOAY MEpeABMXKEHUS M BbIOOpAa MeCTa JKUTEIbCTBA BO3MOXHBI JIMLIb Ha
OCHOBaHUU 3aKOHA U JIUIIb HA T€X TEPPUTOPUSX, TJI€ BBEACHBI OCOOBIE YCIOBHS U
PEKUM TIPOKHMBAHUS HACEICHUS] M XO3SIMCTBEHHOW NesATEIbHOCTH (Hampumep, B
NOTPAaHUYHOU TI0JIOCE, B 30HAX SKOJIOTUYECKOTO OCICTBUS, 1p). DTOT NEpeYCHb
c(OpMyJIMPOBaH MCUEPNBIBAIOIIMM 00pa3oM M HE MOXKET ObITh pacUIMpEeH B
NMOI3AKOHHBIX AKTAX»".

2) OTpaHMYCHHS B YCIOBHSX YPE3BBIYAWHOTO TIOJOXKEHUS, BOOPYKEHHOTO
KOH(JIMKTa JOJIKHBI OCYILECTBIATHCS B TEX Ipenenax, KOTOpbIX TpedyeT ocTpoTra
CO3JAaBLIErOCA IOJOKEHHUS M COOTBETCTBOBATH MEXIYHApPOJHBIM CTaHAapTaM
OTrpaHUYEHUH B 00JIACTH IPAB YEJIOBEKA.

3) orpanuyeHus, 00yCIOBICHHBIE OCOOCHHOCTSIMH MIPABOBOTO CTaTyca rpa)IaH
W Jun  (HampuMmep, WHOCTPAHHBIX TpaXaaH, JHUIl 0e3 TpaIaHCTBa,
BOCHHOCyXallye, pa0OTHUKU MUWINTAPU30BAHHON CIYXObl, UMEIOIIMX JOCTYN K

cekpeTHoi nHpopManuu u Ap.). Kak ykazan Koncturyimonnsiit Cya P®, uzbsarus

! Cm.: Cobpanne 3akonomatenscrsa Poccniickoii denepamum. 1996.Ne 16.Cr.1909.
2 Cwm.: Cobpanue 3akoHOmaTeIbcTBA Poccmiickoit deneparun. 1996 Ne 16.Cr.1909.

% Cobpanne 3akonHonatenscTBa Poccuiickoit depeparmu. 1998 Ne 6. Cr. 783.
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CBSI3aHBI HE C CAaMOW JMYHOCTBIO, @ C TEMHU OOCTOSTENHCTBAMH (2 HMMEHHO:
NPO’KMBAaHUE B CIICIUAILHBIX 30HAX), B KOTOpbIE OHA monana. [loaToMy peus HU B
KOEM cllydae He uJieT 00 yMaJeHUH UX MPaBOBOTO CTaTyca.

Takum ob6pazom, Koncturymmonnsiii Cyn P®, BbicTynas HampaBisSiOIIUM H
KOPPEKTHUPYIOIMM ILIEHTPOM OXpaHbl IpaB M CBOOOJ 4YEJIOBEKAa M I'Pa)KAaHMHA,
UAET MO IMyTH AEMOKpPAaTU3allMd U CO3JaHUsl YCJIOBUHM, NpUOIMKAIOLIUXCS K
MEXIYHapOAHBIM CTaHgapTaM B o0JacTh oOecmedyeHus IMpaBa Ha CBOOOAY
NEepeIBUKEHUS, BBIOOp MecTa NpPEOBIBAaHMSI M JKUTEIbCTBA. DTO HAXOIUT CBOE
OTpa)KEHUE B 337a4aX COBPEMEHHOIO POCCUKCKOr0 IOCY1apCTBa MO NOMCKY HOBBIX
ONTHUMAJIbHBIX CIIOCOOOB TapaHTHIi IIpaBa Ha CBOOOTY MEpeIBUKEHUSI.

B tpetneii rinaBe — «IpaBoBbie rapaHTHH CBOOOIbI TEPEABUKEHUS B JOKTPUHE
Konctutynmonnoro Cyaa P®» - aBTop uccieayeT yciaoBuUsl peain3alliy rpaBa Ha
CcBOOOAY MEpeNBHKEHUS, BHIOOP MecTa NpeObIBAaHUS U JKUTEIbCTBA B IMPAKTUKE
Koncturynnonnoro Cyna P® (81) m crmeumanpHple IOpUAMYECKHE TapaHTUH
cBOOOABI MepeABMKEHUs MO Tepputopur P® OTAenbHBIX KaTeropuil CyObeKTOB
(rpaxxgan P®, wWHOCTpaHHBIX TpaxkgaH, JUI 0e3 TPaKAaHCTBA, OCKCHIIEB,
BBIHYICHHBIX TIepecerieHIeB) (82).

YenoBek MOXKET ObITh YBEPEH B YCTOMUMBOCTH CBOMX IIpaB U CBOOOJ TOJIBKO
TOT/AA, KOTJa OHM OOECNEYeHbl, IapaHTHUPOBAHbI M HAXOAATCA MOJ 3aIUTON
rocynapcTsa. BaxxHeMIM 371€eMEHTOM [TPAaBOBOT'O MOJIOKEHUS JUYHOCTH SIBIISIOTCS
COLIMAJIbHO - FOPUINYECKHE TapaHTUN — YCIIOBUS U CPEACTBA 00ECTICUEHHS U 3aUThI
mpaB, CBOOO ¥ 00sI3aHHOCTEN YEJIOBEKA U TPakIaHWHA.

HcTopuueckn Hempexonsias 3ajada COCTOMT B TOM, UTOOBI cO34aTh Jis
KOKJIOTO MHAMBUAA TAaKUE YCIOBUSA JKU3HH, B KOTOPBIX OH HENPEMEHHO
chopmupyercss Kak CBOOONHBIN, TBOpPYECKHMH uenoBeK. [loTpeOHOCTH B
(opMupoBaHun JI0OOOTO HMHIUBUIA B KAadeCTBE TBOPYECKOrO WIEHa O0IIEecTBa
CKJIa/IbIBAETCSl OOBEKTUBHO U CBf3aHA C YTBEPXKJICHHEM IIpaBa Ha CBOOOAY
NEPEABMKEHUS KaK OJJHOTO U3 FOPUINYECKUX YCIOBUIM COLIMAIIBHOIO MPOrpecca.

Cpenu ycnoBuil peanusaluy IpaBa Ha CBOOOAY MEPEIBHIKEHHUs, BBIOOD

MECTa Hpe6BIBaHI/I$I H JKUTCIbCTBA MOXHO BBIACIUTH 06I_HI/IC YCJIOBUA U
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COOCTBEHHO MopuanuYeckue (opuandyeckue rapanTuu). FOpuandeckue rapaHTHu
peanu3anuu MpaB U CBOOOJ OKAa3bIBAIOT HEMOCPEACTBEHHOE BO3JCHCTBHE Ha
HEro, CTeNeHb K€ BIUSHUS OOLIECOIMANbHBIX TapaHTU BapbUpyeTCs B
3aBUCUMOCTH OT COJIEpP)KaHMSI PeaTu3yeMOoTro IIpaBa Wil CBOOOIBI.

Takum oOpa3zoM, rapaHTUM 3aUIUTHI MPaB U CBOOOJ YEJIOBEKA U Ipa)kJIaHHHA
SBJIAIOTCS. HEOTHEMJIEMBIMU CAMOCTOSITEIBHBIMH  3JIEMEHTAMU B  CTPYKTYpE
MeXaHU3Ma peanu3aluu, (HOpMaTu3yIOIIHecs] MPEeUMYIIECTBEHHO B CYyACOHBIX U
aIMUHUCTPATUBHBIX aKTaX IMpUMEHeHus mpasa. MX QyHKuMOHANBHAS POJb
CBA3aHa C TMPaBOBOCCTAHOBJIGHHWEM, TIOTOMY  SBISIOTCA  3()(HEKTUBHBIM
UHCTPYMEHTOM oOecrnedyeHus mpaB U cBoOoxa cyOwekta. [lo Hamemy MHeHwUIO,
NEeATEIbHOCTh KOMIIETEHTHBIX OPraHOB MO 3aIlUTE HAPYIIEHHOTO MTpaBa BHICTYIAET
B CTPYKType MeEXaHU3Ma peau3allid CaMOCTOSITENbHBIM  JJIEMEHTOM, a
NPUMEHUTENBHO K MPABOOTHOIIEHUIO — MHCTPYMEHTOM 3alllUThl MpaB U CBOOOJ
YyeJioBeKa U rpaklaHuHa.

Hucceprantom paccMOTpEHBI HKOHOMHUYECKHUE, COLIMATIBHO—
MICUXOJIOTUYECKHE, KYyJIbTYPHO—MCTOPUYECKHE  CHEHHATbHO—IOPUIUYECKUE
YCJIOBHS, BIMSIONMIAE HA CTENEHb OOECIEUYeHHOCTH TIpaBa Ha CBOOOdY
NEpEeJBIKEHMS, a TaKKe CTAaTUCTUYECKHE [aHHbIE 3TO MOATBEpXKAAIolIue.
AHanu3 cHUCTeMbl TrapaHTHH peajud3aluu IpaBa Ha CBOOOAY MEpeIBUKEHUS
MO3BOJIUJ CJAENaTh BBIBOJ 00 UX HEMOCPEACTBEHHOW CBS3M C KOHIIEHIMEN
COIMAJIBHOTO FOCYapCTBa.

Hrak, Poccuiickoe 0OIIECTBO OCO3HAJIO BAYKHOCTH, IIEHHOCTH U HEOOXOIMMOCTH
OCYIIIECTBJICHUSI TIpaBa Ha CBOOOJY TEPEIBIKEHUS, BHIOOP MecTa MPeObIBAaHUS U
KUTENIbCTBA. Peas30BaHO OHO MOKET OBITh JIMIIIb MIPY COOJTIOCHUH YCIIOBUM CTPOTOi
3aKOHHOCTU U (DOPMAaIBbHOIO PaBEHCTBAa CyOBEKTOB, (POPMHUPOBATH KOTOpHIE MPU3BaH
Konctutynmonssiii Cyn PO, a Takke Bce Opraibl rocy1apCTBEHHOM BJIACTH.

B 3akiaiouyeHmMm noABOASATCS MTOTM MPOBEIECHHOTO HUCCIIEIOBAHMS,
bopMyIHUPYIOTCS BBIBOJbI, a TAKXKE OMPEEAIOTCS JaJbHEWUINE MePCIeKTHBBI
ucclieIoBaHusl MpoOJjeMbl MpaBa Ha CBOOOAY NEpelBUKEHHS, BbIOOp MecTa

Inp eOBIBaHMSA U KUTEJILCTBA.
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