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AKTYaJIbHOCTh TeMbl HccjaeaoBaHUsA. Tpereuckue Cynbl, SBISIACH
HErOCYAapCTBEHHBIMH FOPUCIUKITMOHHBIMUA OpTraHaMu, 00J1aast psiioM MPEUMYIIECTB
nepes rocy1apCTBEHHBIMU CyJlaMH, B CTpaHaX C Pa3BUTOM PHIHOYHON 3KOHOMHUKOM
pa3peniaroT MoIaBIISIONIee OONIBIIMHCTBO CIIOPOB SKOHOMUYECKOTO xapaKTepa.1

C mnepexogom Poccum B koHIe XX Beka K PHIHOYHBIM OTHOIICHHUSIM,
COIIPOBOK/IABIIUMCS «... HEM30€KHBIM MPU3HAHKUEM IMpaBa 4YaCTHOM COOCTBEHHOCTH
¥ CBOOOIBI IOTOBOPHBIX OTHomeHHﬁ»,2 OBLTM CO3MaHbl OOBEKTUBHBIE TPEITOCHLUTKH
I BO3POXKJAECHUSI B Halled CTPAaHE WHCTUTYTA TPETEHCKOTIO CYyJAONPOU3BOJCTBA,
YBEIIMYECHUS KaK KOJMWYECTBA MOCTOSHHO JAEHCTBYIOIIMX TPETEUCKHX CYAOB, TaK U
Yyycla pa3pellaeMblX MMU CIHOPOB U3 TPAXKIAHCKUX MPABOOTHOLIEHUM. OHAKO
TPETEUCKUE Cy/bl, KaK HETrOCYJapCTBEHHbIC IOPUCAUKIMOHHBIE OPraHbl, JIUIICHBI
BJIACTHBIX MyOJWYHBIX TIOJTHOMOYHMI, B CBS3M C HYEeM HE HAJACJICHb TPaBOM
NPUMEHEHUSI  NPUHYAUTEIBHBIX  OOECIEUUTENIbHBIX  Mep, MpPHUBEACHUS K
MPUHYAUTEILHOMY UCIIOJTHEHUIO COOCTBEHHBIX pelieHui u T.m. Kpome Toro, B 1iesiom
psiZie clydaeB y CTOPOH TPETEUCKOTO CYAOMPOU3BOJCTBA BOZHUKAET HEOOXOAMMOCTh
OCIIApUBAHMS PEIICHUN TPETEHCKUX CYJIOB, YTO, M3-32 OTCYTCTBHUSl UX CHUCTEMBI Kak
TaKOBOM, JEIAET 3TO COBEPIIEHHO HEBO3MOXHBIM B BBILIECCTOSIIYI) MHCTAHLIHIO 1O
aHAJIOTUU C TOCYAAapPCTBEHHBIMU CyJIaMHU.

B cBs3u ¢ 3TUM TpeTercKkue Cylbl B CBOEH MOBCEIHEBHOM HOPUCAUKIIMOHHOU
JESATENbHOCTH  BBIHYXKJEHBI  B3aWMOJECHCTBOBATH C TIOCYJAPCTBEHHBIMHM, Kak
apOUTPKHBIMM, TaK U OOIIEH IOPUCIAMKIIUM, CYJaMH, MCIOJIb30BaTh MX BIIACTHBIC
MyOJTUYHBIC TIOJTHOMOYHS.

Kak moka3piBaeT CUCTEMHBIA aHAINA3 JIEMCTBYIOLIETO 3aKOHOJATEIbCTBA,
pErIaMEHTUPYIOIIETO  TPETEUCKOE  CYJONPOU3BOJICTBO U B3aMMOJICHCTBHUE

P eTEHUCKUX n rocyapCTBCHHbBIX CYJ0B, MHOTI'UC AKTYAaJIbHBIC BOITPOCHI

! o pa3HBIM OIIEHKaM B HACTOSINEE BpPEMsi B CTpaHaX C Pa3BUTOM PBIHOYHOW SKOHOMHMKOW B
HETOCY/IapCTBEHHBIX OPHCIUKIIMOHHBIX opraHax paspemaercs oT 60 no 90 % skoHOMHYECKHX
criopoB. Cm. Hampumep: Hocwipesa E.M. AnbTepHaTUBHOE pa3pellieHUE TIpakJIaHCKO-TPABOBBIX
ciopoB B CHIA. Boponex, 1999.C. 37; Tapacos B.H. Tpereiickuii nponecc / YueOHoe mocodue.
CII6., 2002.C. 6; Mopozoe M.D., Illunoe M.I'. IIpaBoBbIE OCHOBBI TPETEHCKOTO pa3OUpaTeIbCTRA.
HoBocubupck, 2002.C. 6 @Brop pasaena Mopozog M.2D.).

2 3aiiyes A.1. Tpereiickoe cymonpousBoiactBo Poccuu (I[Ipobmemubie acmektsl): JIuc. ... KaHz.
fopun. Hayk. Caparos, 2004.C. 3.



IPaBONPUMEHHUTEIILHON EATeTbHOCTH TPETEUCKUX CY/IOB OCTAIHMCH MO0 BOOOIIIE HE
pErIaMeHTUPOBAHHBIMY, JIMOO PETIaMEHTUPOBAHHBIMH B HEIOCTATOYHOU Mepe.
Kpome Toro, nenslii psa CyIIECTBEHHBIX BOIPOCOB B3aMMOICHCTBUSl TPETEUCKUX U
FOCYAapCTBEHHBIX CYZ0B B PA3JIMYHBIX HOPMATUBHBIX aKTaX 3aKPEILISIETCA JAIEKO HE
OJIHO3HAYHO. YKa3aHHOE€ CO3JAa€T pealbHbIE MPEANOCBUIKA JJISI  3a4acTyro
0€3rpaHUYHOrO CYACMCKOrO0 YCMOTPEHHMs, 4YTO HHUKOMM OOpa3oM HE MOXKET
CIIOCOOCTBOBATh  BO3POXKACHUIO W PA3BUTHIO  WHCTUTYTa  TPETEHCKOTO
cynomnpou3BoacTBa B Poccuiickon denepanum.

Crnenyer OTMETUTD, YTO, HECMOTPS HA aKTUBHOE PA3BUTHE TPETEUCKUX CYIOB U
TPETEUCKOr0 CyAONPOU3BOACTBA B HAIEH CTPAHE, B HACTOSAIIEE BPEMS MPAKTHUYECKU
OTCYTCTBYIOT  CHEUMAJbHbIE  KOMIUIEKCHBIE  TEOPETHUYECKUE  HCCIIEIOBAHUS,
MOCBSAIIEHHBIE  MPOOJEMATUKE  B3aUMOJCUCTBUS ~ TPETEHCKHX  CYIOB  C
rocyapcTBeHHbIMU cynamu. [1ogo0GHOe MooXkeHne ¢ HEen30EKHOCThIO BIEYET 3a
coOOM 1enblii KOMIUIEKC BOMPOCOB 3aKOHOJATEIBHOTO, TEOPETHYECKOTo MU
MPAKTUYECKOr0 XapaKrepa.

Kak moka3piBa€T CHCTEMHBI aHAJIU3 POCCUHCKON TMPaBOTBOPYECKON U
MPaBONPUMECHHUTEIILHON TIPAKTUKH, PEIIUTh OTMEYCHHBIC MPOOIEMBI BO3MOMKHO
TOJIBKO TYyTeM  KOMIUIEKCHOTO  TEOpPETHMYECKOro  HCCleNoBaHus  Haubosee
NpOOJIEMHBIX ACMEKTOB B3aMMOJEHCTBUS TPETEUCKUX U TOCYJAPCTBEHHBIX CYOB,
BBIPAOOTKH MPAKTUYECKUX PEKOMEH 1A 00IIeTe0peTUIECKOTO,
HOPMOTBOPYECKOTO M NPHUKIAJHOIO Xapakrepa. B 53TOi CBA3M aKTyaJlbHOCTh
HACTOSIIIETO UCCIICIOBAHUS HE BBI3BIBAET COMHECHUH.

AKTyambHOCTh  JIUCCEPTAllUOHHOTO WCCIICIOBAaHUS OOYCJIOBJICHA TaKXKe
npunatuem B 2002 romy 1eI0ro  KOMIUIEKCAa  HOPMATHBHBIX — aKTOB,
PErIaMEHTUPYIOMINX BOIMPOCHl TPETEUCKOro cyaompousBoacTBa: denepanbHOro
3akoHa OT 24 wmtonsa 2002 r. Ne 102®D3 «O Tpereiickux cymax B Poccuiickoit
deneparun», ApOUTPpaXKHOrO MpollecCyaibHOTO Kojekca P® u I'paxmaHckoro

MPOLECCYATBHOTO Koaekca PO.



CreneHp  Hay4yHOH  pa3pa0OTaAaHHOCTHM  TeMbl JAUCCEPTALMOHHOIO
HCCJIeIOBAHMSA. 32 BCIO HCTOPHUIO PA3BUTHSA B HAIIEH CTpaHE TPETEUCKUX CYAOB H
TPETENCKOro CyJIOMPOU3BOJICTBA HE ObUIO MPOBEAEHO HU OJHOTO TEOPETHUYECKOTrO
MOHOTpa(UIECKOTO UCCJIEI0BAHMS, MOCBSILLIEHHOTO npobiieMaTuke 1754
B3aMMOJICHCTBUSL C TOCYJAapCTBEHHBIMU cyAaMu. HecMOTpss Ha MHOTOYMCIIEHHOCTb
3alMIIAEMbIX B TMIOCJIEJHEE BpeMs JOHCCEPTalMi, NOPsSIMO MWJIM KOCBEHHO
NMOCBSILEHHBIX ~TPETEHCKUM CylaM H  TPETEiiCKOMy CyIONpPOM3BOACTBY,. B
MOJABJISIIONIEM  OOJILIIMHCTBE  CIIy4aeB B HHUX BOMNPOCHI  B3aMMOJICHCTBHUS
TOCYJapCTBEHHBIX U TPETEHCKUX CYJOB COBEpIIeHHO He uccneaytores (B.H. Anypos,
E.A. Bunorpaznosa, M.1O. Jle6eneB, M.A. [TonoB u ap.), Tu00 JaHHAS MPOOIIEMaTHKA
uccieayercs B komiuiekce ¢ uHbIMU Bompocamu (B.P. KapaGenbuukos, C.A.
Kypoukun, M.O. Jlui, Conoseix C. XK. u np.). [loxanyii eTMHCTBEHHOE TIO3UTUBHOE
UCKIIIOUEHHE COCTaBIAIOT paboThl A.M. 3aiinieBa «Tpereiickoe Cyaonpou3BOACTBO
Poccun: npo6nemusie acnektol. CapatoB, 2004»u M.B. IletpoBa «B3aumoneictaue
TOCY/IapCTBEHHOTO CyJla M MEXAYHapoJHOro KomMmepueckoro apoutpaxa. CIIO.,
2003). OmHako, B MEepBOM M3 HUX BOMPOCAM B3aUMOJICHCTBUS TOCYAAPCTBCHHBIX H
TPETEICKUX CYIOB yJIE€J€HAa BCEro OJHA IJIaBa, a BO BTOPOM AaKIEHT CMEIIEH Ha
B3aMMOJICUCTBUE TOCYJAapPCTBEHHBIX CYJIOB C MEXKIYHAPOAHBIMU apOUTPANKHBIMU
WHCTUTYTaMH.

C npunstuem B 2002 r. B Poccuiickoit ®enepanuu LEIOro KOMILIEKCA
HOPMAaTUBHBIX AaKTOB, B TOW WJIM HWHOH MEpE pErJIaMEHTUPYIOIIHUX BOMPOCHI
TPETEICKOr0 CYIONPOM3BOJACTBA W B3aMMOJEHUCTBHS TOCYJAPCTBEHHBIX CYJIOB C
TPETEUCKUMH CyAaMH, BO3HHMKJIA HEOOXOJWMOCTb B CHCTEMHOM HCCIIEIOBaHUH
HAa3BaHHOT'O MPABOBOI'O MHCTUTYTA B CBETE€ HOBOT'O 3aKOHOIATEIIbCTBA.

N3nokeHHOEe TMO3BOJSET CHAeNaTh BBIBOJ O TOM, YTO B3aUMOJACHCTBUE
TPETEUCKUX W TOCYNAapCTBEHHBIX CyIOB B Poccuiickon denepanuy B HaACTOSIIEE
BpeMs HAXOJUTCS Ha HAYaJIbHOM JTame pa3BUTHUS M €ro MpoOJIEMHbIE ACHEKThI

HYXIOAr0TCA B FHY6OKOM, IMIOJIHOM U BCCCTOPOHHEM HUCCIICAOBAHUU.

! Mo nauusM KypHana «[peTelckuil cya» uX B Hacrosilee Bpems B Poccuiickoir denepanuu
3amuiieHo 6oiee 40 —aBT.



OO0beKkTOM HCCIeN0BAHMSA SBISAIOTCS IPABOOTHOILUEHUS, BO3HUKAIOLIUE B
OpOIECCe B3aUMOJCHCTBUS TPETEUCKHMX M apOMTPaKHBIX CYAOB B  XOJ€

OCYIICCTBJICHUA NMU IOpHCI[HKHHOHHOﬁ ACATCIIbHOCTU.

IIpeamer umcciaenoBaHUA COCTABISAET COBOKYITHOCTH IIPABOBBIX ACIIEKTOB M
npeJesbl B3auMOJICHCTBUS TPETEHCKUX U apOUTpakHbIX CynoB. HayuHblil uHTEpec u
CJIOKHOCTb MPEAMETA UCCIEAOBAHNUS OOYCIOBIEHbBI MHOTOACIEKTHOCTHIO ITPABOBBIX

OTHOIICHU! B paMKaX B3aUMOJIEHCTBUS TPETEHCKUX U apOUTPaKHBIX CYI0B.

Hean U 32Ja44  JUCCEPTALUOHHOIO HCCJIe0BAHUS. Lensamu
JMCCEPTAIIMOHHOTO  HMCCJEAOBAHUS  SBJISIOTCSA: KOMILJIEKCHOE M BCECTOPOHHEE
U3y4YCHUE MPEEMCTBEHHOCTH COBPEMEHHBIX (DOPM B3aMMOJACHCTBUS OTEUECTBEHHBIX
TPETEUCKUX U TOCYJAPCTBEHHBIX CYJ0B aHAJIOTMYHBIM (OopMaM HUX B3aUMOJICUCTBUS
B XVI-XX Bekax; CHCTEeMHbIH aHaIM3 JEWUCTBYIOIIETO 3aKOHOJIATENIbCTBA,
PETJIAMEHTHUPYIOIIETO B3aUMOJACHCTBHE TPETEHCKUX W apOUTPAXKHBIX CYJIOB B
Poccuiickoii ®denepanyu; BbISIBICHHE MPOOJIEMHBIX acCIleKTOB B3aWMOJICUCTBUS
TPETEHCKUX U apOUTPAX)HBIX CY/IOB, a TAKXKE TEOPETUUECKOE 0OOCHOBAHUE MyTEH U
CIIOcO0O0B ero pedopMUpPOBaHHUS.

JI1s1 NOCTHKEHUST YKa3aHHBIX 1IeJIei ObLITN ONPeIeNICHBI CIEAYIONINE 3a/1a9H .

1. O606mienue, cucTemMaTH3aus U aHaJU3 CYIIECTBYIOMIMX TOYEK 3PEHUS Ha
OTIpe/ICIICHUE TIOHITHS «B3aUMOJICHCTBUE» TPETECHCKHUX U apOUTPaKHBIX CYJIOB;

2. KoMmIekcHOe W3yYeHHWE CTAaHOBJICHUS U Pa3BUTUS B3aMMOJICUCTBHS
TPETEHCKUX  CyJOB C OpraHaMd TOCYJapCTBEHHOW  BJIACTH, MECTHOTO
caMOyIIpaBJIeHUsI, HOTapyaTa U ¢ TOCy1apCTBEHHBIMU cyaamMu B Poccuu;

3. H3ydeHnwe TEOPETUYECKHX TMOJOKEHUH OTHOCUTEIBHO KiacCUpUKAIIIU
dbopM B3aUMOJEHCTBHUS TPETEHCKUX M apOUTPaXKHBIX CYJIOB, a TaKXke UX

HOPMATUBHOW U MPAKTUYECKON pealin3allui,



4. UccrnenoBanue Cya0yCTpOHCTBEHHON (Gopm B3ammozelicTBus (mepenava Ha
XpaHeHHe B apOUTpaXHBIN CyJl Jlena, paccMOTpeHHOro TperelickuM cyaom ad hoc;
YBEIOMJIEHHE apOMTPaXHOIO Cyla O CO3JaHUU IOCTOSHHO JIEWCTBYIOLIETO
TPETEHCKOTO Cy/1a) TPETEHCKUX U apOUTPAKHBIX CY/IOB,;

5. HccnenoBanue cynonpou3BOACTBEHHONW Ipynmbl (OpM B3aUMOJEHCTBUS
(oOecrieyeHne apOUTPaXKHBIM CYZOM HCKa, PACCMATPUBAEMOT0 WIIH IIAHUPYEMOTO K
pPacCMOTPEHUIO TPETEHCKUM CYJOM; OCHapUBaHHE B apOUTPaKHBIN CyJ pELICHHS
TPETEHCKOr0 CyJa, BblJaya apOUTPaKHBIM CYJOM HCIIOJHUTENBHOIO JIMCTAa Ha
OPUHYAUTEIPHOE UCIOJHEHHE pEIIeHUs TPEeTEHCKOoro cyna; ucTpedoBaHMe
apOWTPaXXHBIM CYJOM MATEpUAIIOB JIea, PACCMOTPEHHOTO TPETEHCKUM CYIOM)
TPETEUCKUX U apOUTPaXKHBIX CYOB;

6. AHanM3 3aKOHOJATENbHOM 0a3bl M UCCIEJOBAHHUE MPABONPUMEHUTEIHHON
IPAKTUKY 0 BOIPOCAM B3aUMOJIEHCTBUS TPETEHCKUX U apOUTPaKHBIX CY/I0B.

7. BplpaboTka 3aKOHOJATENbHBIX NPEUIOKEHUM, HalpaBlICHHBIX Ha
COBEPIICHCTBOBAHUE " YHUPHUKAIIIO HOPMaTUBHOU periaMeHTalnu

BSaHMOHCﬁCTBH}I TpCTCﬁCKPIX U TOCYyAapCTBCHHBIX CYIOB.

MetonoJsiorus ucciaeaoBanusi. OCHOBOM IUCCEPTAIMOHHOIO HCCIEIOBaHUSA,
TeMa, CTPYKTypa U COJEpXKaHUE KOTOPOM CBsI3aHbl C HEOOXOJUMOCTBIO
WCCIeNOBaHMUsT OONBIIOTO W PA3HOIUIAHOBOTO MAacCHBa 3aKOHOAATENIbCTBA W
PaBONPUMEHHUTENILHON MPAKTUKH, CTAJIM KOHIIENTYaJ IbHbIE MOJOXKEHUS TUATEKTHUKO-
MaTEePUATMCTHYECKOTO METO/Ia TTO3HAHMSI, & TAKKE CUCTEMHBIN M (HYHKIIMOHATBHBIH
METO/IbI, METO/IbI aHAJIM3a M CHHTE3a, BOCXOXKICHHS OT A0OCTPAKTHOTO K KOHKPETHOMY
U OT KOHKPETHOTO K aOCTpakTHOMY M Jpyrue. Takyke MCIOJIb30BaIMCh YaCTHO-
MIPaBOBBIE METOMABI. HCTOPUKO-TIPABOBOM, CPaBHUTEIHLHO-TIPABOBOM, (HOpMaIbLHO-

IOpHI[H‘ICCKPIﬁ, JIOTUKO-THOCCEOJIOTUYECKUN U Apyrue.

Teoperuyeckasi  OCHOBa  HCCJEIOBAHMS  TPOOJEMHBIX  ACIEKTOB
B3aUMOJICMCTBUSI TOCYJIAPCTBEHHBIX U TPETEUCKUX CylnoB Poccuiickor dDepepanuu

COCTaBHWJIM TPYJbl U3BECTHBIX PYCCKUX JOPEBOJIOIUOHHBIX Mpoueccyanuctos: C.B.



AnekcannpoBckoro, A.M. Bumwmaa, A.®. BonkoBa, FO.C. Tl'ambapoa, A.X.
l'omemcrena, B.M. I'pabaps, J.JI. I'puma, ®.M. JImutpuena, B.JI. Mcauenko, A.
Kynuneina, H. Jlanre, H.O. HepcecoBa, E.A. Hedenrena, II.A. Tlorexuna, I'.®.
[Tyxtel, I'. Perazronckoro, B. CtpoeBa, 1.T. Tapacosa, I'.®. lllepmenesnya u N.E.
DHrelIbMaHa.

Teopernyeckylo OCHOBY HcCCHEAOBaHUS MPOOJEMAaTUKH B3aUMOJACUCTBUS
TPETEICKUX U TOCYAAPCTBEHHBIX CYJIOB COCTABUIIM TPYAbl COBPEMEHHBIX POCCHUICKUX
yueHbIX (B 00J1aCTH MpOIeCCyaTbHBIX HayK, OOIICH Teopuu mpaBa, CPAaBHUTEIHHOTO
MPaBOBE/ICHMUS, UCTOPUH, MEXAYHAapPOJIHOIO YacTHOTO npasa,
npeanpuHIMareabckoro npasa u ap.). C.C. AnekceeBa, T.K. Anmpeesoii, M.B.
ApxunioBa, C.®d. AdanacweBa, 3.X. baiimonaunoit, JI.I'. bamasna, A.H. Boiikosa,
E.B. Bbpynuesoii, A.Il. Bepmmnuna, A.B. BecenoBa, E.A. Bunorpanosoii, B.IIL.
Bonoxanuna, B.H. TaiiBoponckoro, B.H. T'anmeeBa, A.M. I'pebenmona, T.A.
I'puropseBoid, P. HaBupa, I'.A. Kununa, b.[. 3aBumora, A.N. 3aituea, N.M.
3aitnesa, A.M. Kaunpioku, b.P. KapadensnukoBa, M.1. Kneannposa, U.E. Kpacsko,
E.B. Kynpsasuesoii, C.A. Kypoukuna, J[.M. Kypckoro, K.K. Jlebenera, M.IO.
JleGenena, I1.A. JlebGenena, I1.B. Jlorunosa, 1.M. Jlypse, JI.C. MarpocoBa, M.D.
Mopo3zoBa, .M. Mockanenko, A.C. Mamuna, T.H. Hemaraepoii, 1.b. HoBuiikoro,
E.1. Hoceipesoii, UN.C. Ilanossina, M.B. IlerpoBa, T.A. CasenbeBoii, E.B.
Canory6osoii, O.FO. Ckopmosa, C.K. Conossix, E.A. Cyxanosa, B.H. Tapacosa,
H.H. Tkauesoii, H.H. TonmakoBoii, .®d. ®@apxtaunoBa, M.A. ®okunoi, [I.A.
®ypcoBa, K.M. Xyaenko, B.M. Illepctioka, M.I'. Illunosa, J. Ilranke, B.D.

Skosnesa, B.B. fIpkoBa u ap.

OMOUPUYECKYI0 0a3y JAUCCEPTALIMOHHOTO MCCJAE€I0BAHUSL COCTABWIIH:
JOPEBOITIOIIMOHHOE 3aK0HOAaTebCcTBO Poccun (CodopHoe Yinoxkenune 1649r., Vcras
«O cyne TaMOXEHHOM TIO CIIOBECHBIM IPOIIEHUSM, a HE MO 4el00uTHRIM» 1727T.,
[Tonoxxenne «O Tpeteiickom cyae Poccuiickoit Mmnepun» 1831 r., «O6miee
MOJIOXKEHUE O KPECThsHAX, BBIMICANINX W3 KPEIOCTHOW 3aBUCUMOCTH», [lomokeHue

«O ry0epHCKHX IO KPECThSIHCKUM jenaMm yupexaeHusx» u [IpaBuna «O mopsake
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OKOHYAHHS TPUMHUPEHHEM U TPETEHCKUM pa300pOM CIOPHBIX eI, MOIJIekKAITIX
BEJOMCTBY MHPOBBIX MOCpenqHuKkoB» — Bce 1861 r., VYcraB ['paxmanckoro
Cynmonpousoiactea 1864 1. u 1p.); HOPMATHBHBIC aKThl COBETCKOTO H
MIOCTCOBETCKOTO  NEPUOAOB;  MEXKIYHAapOJHBIE  JOTOBOPHI M  KOHBEHIIHH;
nocTaHoBlieHuss U onpeneneHuss Koncruryuuonnoro, Beiciiero ApOutpaxHoro u
BepxoBHoro cygoB P®, apOuTpaxkHbpIX CyJ0B TMEpPBOM, amneUISIMOHHON U
KAaCCAllMOHHOW  WHCTAHIMH, JEWUCTBYIOIIee apOUTpaXHOE W TPAKITAHCKOE
IpolieccyalbHOE 3aKOHOJATEIbCTBO, 3aKOHOJATEIBCTBO O TPETEHCKUX Cyaax, a
TaK)K€ MPABONMPUMEHUTEIbHAS TPAKTUKA TOCTOSHHO JCUCTBYIOIIMX TPETEHCKUX
cynoB Pecrybmuku Tartapcran, Bonrorpanckoit o6mactu, r. Cankr-lIletepOypra u

npyrux cyobekToB Poccuiickoii denepanuu.

Hay4ynasi HOBHM3HA [HMCCePTALIMOHHOIO MHccCJaenoBaHusA. B  ycroBusax
U3MEHEHUsI B XoJe CcylaeOHoM pedopMbl POCCUHCKOTO 3aKOHOJATENbCTBA,
perJaMeHTHUPYIOIIEr0 TPETeHCcKoe, apOuTPaKHOE U TPAKAAHCKOE CyIOIPOU3BOICTBA,
IIPE/ICTABIICHHAS IUCCEePTALMS MTPEACTABISIET COOOM OJTHO U3 TIEPBBIX B COBPEMEHHBII
nepuosi  KOMIUIEKCHBIX ~ MOHOTpaUUYecKuX  HCCIENOBAaHUI  B3aMMOJEHUCTBUSA
TPETEUCKUX U TOCYNApCTBEHHBIX CylI0B B Poccuiickonn ®enepanuu. B nuccepranum
ONPENCIICHO TOHIATHE B3aUMOJCHUCTBUS TPETEUCKUX U TOCYJAPCTBEHHBIX CYIOB U
npoBefeHa kiaccuukanus ¢GopM B3aUMOAEUCTBUSA MO CYJOYCTPOHCTBEHHOMY U
CyJIONIPOU3BOACTBEHHOMY  OCHOBaHusAM. [lpousBeneH  moApoOHBIA  aHANU3
BO3HUKHOBEHHUSI W PA3BUTUS MHOTOOOpPa3HBIX (OPM B3aMMOACHCTBHS TPETEHCKUX
CyZIOB C TOCYZAAapPCTBEHHBIMU OPraHaMH M CyJaMM Ha PA3JIUYHBIX dTAIlaX CTAHOBJICHUS
B Hallle¥l cTpaHe rocyapCTBEHHON CyneOHOM cucTteMbl. [leTanbHOMY HCCIIEIOBAaHUIO
MOJIBEPHYTHI TaKHe CyIONPOU3BOJACTBEHHBIE ()OPMbI B3aUMOJICHCTBUS TPETEHCKUX U
rOCyAapCTBEHHBIX  CYJOB,  Kak:  MNPUHYIUTEIbHOE  OOECledYeHHe  HCKa,
paccMaTpuBaeMOro WM IUIAHUPYEMOIO K PAaCCMOTPEHUIO TPETEUCKUM CYIOM;
OCHOBAaHMSI M MEXaHW3M OTMEHBI PELICHHs] TPETEMCKOrO Cynaa; IpoLeaypa BblIadu

HCIIOJJHUTCIBHOTO JIMCTAa HAa HNPUHYAUTCIBHOC HCIIOJHCHHUE PCIICHUSA TpCTCﬁCKOFO



CyJa, a TaKXKe MPOILECCyalIbHbII MOPSIOK UCTPEOOBAHUS TOCYJAPCTBEHHBIM CYIOM
MaTepUaJIOB J€a, PACCMOTPEHHOTO TPETEUCKUM CYJIOM.

B pesynbraTre NpoBEAEHHOTO HCCIENOBAHMUS aBTOPOM OOOCHOBBIBAIOTCS U
BBIHOCATCS HA 3alUTy CJIEAYIOLIME OCHOBHBIE ITOJIOKEHMS, COCTABIIAIOLIME €T0
HOBM3HY:

1. [lonsatue «B3auMOACHCTBHE APOUTPANKHOTO U TPETEUCKOTO CYAOB», SBISISCH
JIOBOJIbHO MHOTOACIIEKTHBIM, HEOOOCHOBAHHO HE HCHOJB3YEeTCS 3aKOHOAATENEM.
ABTOp TmpeayiaraetT MNpoOBOAUTH YETKOE OTIPAHMYEHHUE, KAaK HAa 3aKOHOJATEIbHOM
YPOBHE, TaK U B NPABONPUMEHUTEIBHOW NPAKTUKE, TAHHOTO MOHATHUS OT 3a4acCTylO
IIPUMEHSIEMBIX BMECTO HETO IOHATHW <«KOHTPOJB», <«KOHTPOJb — IOJYMHEHHUE,
«JIBOMHON KOHTPOJB» U T.N., TAK KaK B MPOTUBHOM cliydyae (DAKTUUECKU MPHUIIETCA
OpuU3HaTh TOJYMHEHHOCTh TPETEHCKUX CYyNOB apOUTpaXHbIM CylnaM, 4YTO HE
COOTBETCTBYET JIEUCTBUTEIBLHOCTH.

2.  ABTOp CUHMTAET, UYTO MOHATHE «B3aUMOJIECUCTBUE apOUTPAKHBIX M TPETEHCKHUX
CyIOB», TPEACTaBisisi COOOM CIOKHOE W MHOTOIUIAHOBOE IPaBOBOE SIBJICHHE,
SBJIIETCSI B OINPECICHHON Mepe YCIOBHBIM. J[aHHOE OOCTOSITENICTBO OOYCIOBIEHO
CHEAYIOLIUM:

Bo-niepBbIX, yBeAOMIIsiE KOMIETEHTHBIA apOUTpa)XKHBId CyJ O CO3JaHUU
MOCTOSIHHO JIEMCTBYIOIIETO TPETEHUCKOTO Cy/1a, ¢ HUM (haKTHUYECKH B3aUMOJCHCTBYET
HE CaM TPETEUCKHUH CyJ, a OpraHu3anus, €ro Co31aBIiasl.

Bo-BTOphIX, HampaBiisis Mocie paspeuieHus Tpereiickum cyaom ad hocnena
ero MaTepuaybl B KOMIIETEHTHBIN apOUTPaKHbIH Cy, C TOCIEAHUM B3aUMOJIEHCTBYET
HE TpEeTeMCKuil cya, Kak opraHu3anus, a (HakTUUECKH COCTaB TPETEHCKOTo cyha,
PacCMOTPEBIINIA U pa3peinnBIInil aeno. CBsA3aHO 3TO ¢ TeM, 4TO TpeTehckuii cy ad
hoc He siBIIsIeTCst opranu3anyell ¥ He UMeeT KaKOH-TH00 OpraHu3alroOHHO-TIPABOBOM
dbopMbl, CO3/a€TC CTOPOHAMM JUIsl Pa3pelieHHs] OJHOT0 KOHKPETHOTO CIOPHOIO
MIPABOOTHOWIEHUS U MTOCJIE 3TOT0 NPEKPALIAET CBOE CYLIECTBOBAHUE.

B-Tpetbux, B KOMIIETEHTHBIM apOUTpakHBIH CyA C 3adBI€HUEM 00
o0ecrieueHrH HWCKa, paccMaTpuBaeMoro (WM IUIAHKPYEMOTO K PacCMOTPEHHIO) B

TpPETEHCKOM Ccyae, oOpalmiaercs He caM TpPEeTeUCKUH Cyl, a 3auHTepEeCOBAHHAS
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CTOPOHAa TPETEHCKOTO CyIONPOU3BOACTBA (MJIM CIIOPHOTO IPABOOTHOIICHUS).
AHanmornyHO OOCTOMT JeI0 HW C B3aUMOJCWUCTBHEM TMIPU TOCTYIJIEHUU B
KOMIIETCHTHBI ~ apOMTpaXHBIH Cyd 3asBICHUA 00 OCHapUBaHUHM PEIICHUS
TPETEHCKOTO Cy/Aa WIA O BbIJa4€ MCTOJHUTEIHHOTO JINCTA HA €T0 MPUHYIUTEITHLHOE
UCTIOJTHEHHE.

B-4eTBepThIX, TOJBKO B TPOIECCE PACCMOTPEHHUs Jel 00 OocCrmapuBaHUU
pEeIIeHNs] TPETEMCKOTO CyAa WIM O BbIJIa4€ HCIOJHHUTEIBHOTO JIMCTA Ha €ro
NPUHYAUTEITFHOE  WCIOJHEHHWE KOMIETCHTHBIM  apOUTpaXXHBIH Cyl  MOXKET
B3aMMOJICCTBOBATh HEMOCPEJICTBEHHO C TOCTOSHHO JCHCTBYIOIIUM TPETEHCKUM
CYJIOM, pa3peIIuBIIAM JIEJI0, UCTPEOys U3 €r0 apXruBa BCE MaTCPUAIIBI.

3. ABTOp naer coOCTBEHHOE OOOOIIEHHOE CBOJHOE MOHATHE «B3aMMOJCHCTBHE
apOUTpPaXKHBIX M TPETEUCKUX CYIOB», TaK Kak OHO B TIOJHON wMepe Oyxaer
XapakTepu3oBaTh Bce (QOpMBI B3aMMHO OOYCIIOBJICHHOW JEATETbHOCTH TIO
YBEJIOMJICHHIO, COJCHCTBHUI0O W  OTPAaHUYCHHOMY KOHTPOIIO B  MpOIECcCe
OCYIIECTBICHUS KOMIIETEHTHBIM apOUTPAXKHBIM U TPETEHCKUM CyJaMu UX
IOPUCIUKITMOHHOM JIESTEIBHOCTH.

4.  Anamms COBPEMEHHOTO 3aKOHOJIATEIhCTBA, PETJIaMEHTUPYIOIIETO
B3aMMOJICHCTBHE TPETEHCKUX CYIOB C apOMTPaKHBIMH CyJaMH, MO3BOJIAET ClEIaTh
BBIBOJL O €ro  MPEEMCTBEHHOCTH  OTEYECTBEHHOMY  JTOPEBOJIIOIMOHHOMY
3aKOHOJIATEIbCTBY, IOCBAIIEHHOMY B3aUMOJCHCTBUIO TPETEHCKUX CYIOB C
rOCy/apCTBCHHBIMH  aIMUHUCTPATUBHBIMH, HOTApUAIbHBIMH WJIH CyACOHBIMU
opranamu. [lpm 3TOM JeHCTByIOIee 3aKOHOAATEIBCTBO HE SBISETCS TUIOOM
MEXaHUYECKOTO 3aMMCTBOBAHUS MPOIIIJIOTO OTBITA U B 1IEJIOM COOTBETCTBYET YPOBHIO
o0111ecTBEHHBIX OTHOILIEHN I Hayaina XX| Beka.

5. ABTOpoM BIEpBBIE B COBPEMEHHOW MPOIECCYyallbHONH Hayke ChOpMHpPOBaHA
kinaccudukanus (GopM B3aMMOJCHCTBUS apOUTPA)KHOTO W TPETEHWCKOTO CYIOB,
OCHOBaHHAasl Ha KOMIUICKCHOM TIOJIXO/I€, C MPUMEHEHHEM KPUTEPUEB COOTHECEHUS UX
C CyAOYCTPOMCTBOM TPETEUCKHUX CYJOB M CYJIONPOU3BOJICTBOM B HUX, CIEACTBHUEM
gero crana auddepennuanus Bcex GopM B3aUMOICHCTBUS Ha CYI0YCTPOUCTBEHHBIC

Y CyAONPOU3BOACTBEHHBIEC IPYNIbl. JJaHHBIA MMOAXO0 MO3BOJISIET CO34aTh LIEIIOCTHOE
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MPEACTAaBICHNE 00 OTEYECTBEHHBIX TPETEUCKUX CyJaX W HMX B3aUMOJICUCTBUH C
apOUTpaKHBIMH CYIaMHU.

6. B pamkax cynoycTpOHMCTBEHHOM TpyIIlbl TPETEUCKHE CYIbl C apOUTPaKHBIMU
CyZlamMH B3aMMOJEHUCTBYIOT JABOSIKO.

Bo-niepBbiX, opranuzanus — OpUAUYECKOE JHI0, 00pa30oBaBilas MOCTOSHHO
JNEUCTBYIOIIUN TPETEHCKUN CyJ, HAmpaBlisieT B KOMIIETCHTHBIN apOUTPaKHBIA CYII,
OCYLIECTBJISIIOIINNA CyJeOHYI0 BJIACTh HA TOM TEPPUTOPUH, TIAE€ PACIOJOXKEH
IIOCTOSIHHO JNEVCTBYIOLINI TPETEUCKUH CYA, KOITUH JIOKYMEHTOB,
CBUJICTENBCTBYIOINUX 00 00pa30BaHUU TIOCTOSTHHO JEHCTBYIOIIETO TPETEHCKOro
cyna. Ilpu sToM HEOOXOIMMO YYUTHIBaTH, YTO JaHHas (opma B3aMMOJEHCTBHUS
ABJISIETCSA, YCJIOBHO TOBOpS, YBEIOMHUTEIbHOW, TaK KakK B COOTBETCTBHM C
JEHCTBYIONTUM 3aKOHOIATEIICTBOM KAaKOTO-THO0 YTBEPKIACHHS WM PETUCTPAITUHU CO
CTOpPOHBI ~ apOUTpPaXHOTO  CyJa  WIM  KAaKoro-imbo  rocyJapCTBEHHOTO
PEruCTPallMOHHOTO OpraHa 3a coOOH He BieUeT.

TpeTelckuil cya, CO3MaHHBIM JUI pa3pellieHuss KOHKPETHOTO CIIOpa, B JTOH
dbopme He B3aMMOJIEUCTBYET ¢ apOUTPAXKHBIMU CyJaMH, TaK KaK Y HETO OTCYTCTBYIOT
BBITIICYKa3aHHBIE TOKYMEHTHI, MTOJJIC)KAIIE HATPABICHUIO B apOUTPAKHBIN CY/I.

Bo-BTOpBIX, pelIeHne TPETEUCKOro Cyaa JUisl pa3pelieHUs KOHKPETHOrO Criopa
B MECSYHBIN CPOK IOCJE €ro NMPHUHSATHS HAIPAaBIIAETCS BMECTE C MATEpHAIAMH IIO
JeMy NI XpaHEHUsI B KOMIIETCHTHBIN apOUTPaXKHBIN CyI, O] KOTOPHIM TTIOHUMAETCS
apOuTpaxuslii cyn cyobekta PO mo cnopam, moJBeIOMCTBEHHbIM apOUTPaKHBIM
CyJaM B COOTBETCTBUU C TMOACYJHOCTBIO, YCTAaHOBJIEHHOW apOUTPa>KHBIM
MPOLECCYAIbHBIM 3aKOHOIATENBCTBOM PD.

7. ABTOp CUMTAET, UTO CYJONPOM3BOJICTBEHHYIO IPYIIITY COCTABISIOT CIEAYIOLINE
(bopMBbI B3aUMOICHCTBUS TPETEHCKUX U apOUTPaKHBIX CYIOB!

» MPUHATHE OOECMEUYUTENIbHBIX MEp MO0 JeNy, pacCcMaTpuBaeMOMY TPETEHCKHUM
CyJlIOM, BKIIIOYAIONIYI0 B ceOsi J1Be MmoAdOpMbl: MPUHATHE 00ECIEUUTEIbHBIX MEp
HEIOCPEACTBEHHO II0 €y, PAaCCMaTpMBAEMOMY TPETEUCKUM CYJIOM MU IPHUHSITHE
IpeIBapUTENbHBIX 00€CTIEUNTEIBHBIX MEP MO JIeTy, KOTOPOE IUIAHUPYETCs Mepeaarhb

Ha PaCCMOTPEHNE B TPETEUCKUM CY[,
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» ocnapuBaHUE PELIECHUs TPETEUCKOTO Cya.

> BbIJIa4a HWCHOJHUTEIBHOTO JMCTA HA NPUHYAUTEIBHOE UCIIOJHEHUE PELICHUS
TPETEHUCKOTO Cy/a.

> B paMKax OCIAapUBaHUS PEIIEHUS TPETEUCKOro Cyaa W BblOA4yu
VCIIOJTHUTEIILHOIO JIMCTAa HA MPUHYJIUTEIBHOE HUCIOJIHEHUE PELIEHUS TPETEHCKOro
cyla cylectByer emnie ofHa mnoadopma B3aUMOACHCTBUS TPETEUCKOTO U
apOUTPaXHOTO CYIOB — HCTpeOOBaHME MAaTEPUATIOB PACCMOTPEHHOrO Jena U3
TPETEUCKOTO Cy/Ia.
8. 3asgBieHwe O TNPUHYIUTEIBHOM OOECHEYEHHH HCKa, pPacCcMaTpPUBAEMOIO
TPETEUCKUM CYJIOM WM IUIAHUPYEMOI'O K PACCMOTPEHUIO B HEM, HAJJIEKUT MOAABATH
B apOUTpakHbIN cya B cooTBEeTCTBUU ¢ npaBuiamu cT. 34 AIIK P® «IloacyaHocTh
10 BBIOOPY HCTIA» — «I0 MECTY OCYIIECTBIEHUS TPETEHCKOTO pa3dupaTesbCcTBa»,
«I0 MECTY HaxOXJEHUS WM MeCTa >KUTEJbCTBA JODKHUKA» JHOO «II0 MECTY
HAaXOXJEHUsI MMYLIECTBA, B OTHOILIEHUU KOTOPOTO MOTYT OBITh MPHUHSTHI
obecreunTenbHbie Mephl». [loaya MaHHOTO 3asBICHHS B apOUTPaKHBIN CyH <10
MECTY HaXOXIACHHUS TPETEUCKOro cyaa», Kak 3To npeaycmoTrpeHo 4. 3 cr. 90 AIIK
P®, na Ham B3rJ1s11 HE HECeT B ce0e HUKAKOW CMBICIIOBOM HAarpy3KH, Tak Kak JeNo o
COTJIAILIEHUIO CTOPOH MOKET PACCMATPUBATHCA TPETEUCKUM CYIOM U B IPYTOM MECTE
— Ha TeppuTOpUHM Jpyroro cyonrekra Poccuiickoit deaepanum.
9. Ilpu paccmotpenun neia 06 OTMEHE pEeIIeHUs] TPETEUCKOro Cy/a WK O BblIaue
UCIIOJHUTEIBHOIO  JINCTA HAa €ro  NPUHYAUTENbHOE  HWCIOJHEHHUE  CYHbs
FOCYAapCTBEHHOIO CyJla BIIPABE YCTAHOBUTH TOJBKO HAJIWYUE WIHA OTCYTCTBUE
COOTBETCTBYIOIIMX OCHOBAHWI, HCUEPIBIBAKOIINN NEPEUEHb KOTOPBIX COJIEPIKUTCS B
ct.cT. 233u 239 AIIK P® (cr.ct. 4211 426'TIK P®). YkazanHoe 00CTOSATEILCTBO
SIBJISIETCS KpailHe 3HAaUMMBIM, TaK Kak:

BO-TIEPBBIX, HE IMO3BOJISIET CYAbE BBIXOAUTH 3a YKa3aHHbIE B 3aKOHE PaMKH,
BMEIINBATHCS B AEATEIBHOCTh TPETEUCKOTO CYa,;
BO-BTOPBIX, NPOU3BOAUTH CaMOCTOSITEIbHYK) TNEPEOLECHKY JOKAa3aTeNIbCTB,

HCIIOJIB30BABIINXCA B paMKax TpCTCﬁCKOFO CyJOIIpOM3BOACTBA,
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B-TPEThUX, NEPECMATPHUBATh MO CYIIECTBY PELIEHUE TPETEUCKOro cyAa WU
CaMo Jeo.
10. TIlpencraBnsiercst ommoOouHor mo3unus Beicmero ApoutpaxhHoro Cyna PO,
COIJIaCHO KOTOpPOM apOWTpaKHBIM CyJ BIpaBe BBIHECTH OIpeAesieHue 00
O0OBEIMHEHUN B OJHO IPOU3BOJCTBO JI€ IO 3asBICHUSIM 00 OTMEHE pEIICHUs
TPETEMCKOTO CyJa U O BBIJA4Y€ HCIOJHUTEIBHOIO JINCTA HA €r0 NPUHYAUTEIBHOE B
ciydae, ecnu 00a jena HaXxOosITCsl B OJHOM apOuTpakHoM cyne. [lo MHeHuIo aBTOpa
JaHHBIA 1oaxon Oyaer rpy0o HMpOTHUBOPEUYMTH OOIIEW KOHLENIMH JAEHCTBYIOIIETO
AIIK P®, Tak Kak HEAOIYCTUMO PacCIpOCTPAHEHUE NPABUII UCKOBOTO MTPOU3BOACTBA
Ha MHbIE BHUJIbI IPOU3BOJICTBA, €CIU 3TO NPSIMO HE MPEAYCMOTPEHO 3aKOHOM. ABTOD
CUMTAET, YTO B IMOAOOHOW CUTyallUu apOUTPa)KHBIM CyJI JODKEH HMPUOCTAHOBUTH
IPOU3BOJACTBO MO JENy O BbLAAY€ HCIOJIHUTENBHOIO JIUCTA HA MPUHYJIUTEIBHOE
UCIIOJIHEHUE PEIICHUs TPETEHCKOIro CyJa /10 pacCMOTpPEHUs Jena 00 ocnapuBaHUU
3TOrO PELIEHUS.
11. B03MO0XHOCTH UCTPEOOBAHUS MAaTEPUAJIOB JieIa U3 TPETEHCKOTO Cya BOSHUKAET
JIMILB IPU 00513aTEIbHOM HAJIMYMM BCETO KOMITJIEKCA CIIEAYIOIUX MPEATOCHUIOK:

» TOJIBKO CyJIb KOMIIETEHTHOTO CyJa, pacCMaTpUBAIOIIMNA Ael0 00 OTMEHe
peUIeHUsT TPETEMCKOr0 CyAa WIM O BbLAAYE HCIIOJIHUTENIBHOIO JINCTA HA €ro
NPUHYAUTEIBbHOE MHCIIOJHEHHWE, BIIpaBe HUCTPeOOBaTh U3 TPETEHCKOro cyna
MaTepHuabl CaMoro JeNa,;

» unctpeOoBaHME MAaTEpUAJIOB Jejla U3 TPETEHCKOro cyAa BO3MOXKHO JIUIIb Ha
CTaaAu{d TIOATOTOBKH Jefla K CyJeOHOMYy pa3OupaTenbCTBY M HEAOMYCTHMO
HEMOCPEACTBEHHO MPHU CyJeOHOM pa30oUpaTeNbCTBE;

» CyJlibs FOCY/apCTBEHHOTIO Cy/la HE MOXET [0 COOCTBEHHOMY BOJIEU3BSIBICHUIO
UcTpeboBaTh M3 TPETEHWCKOrO CyAa MaTepuanbl Jena, Tak Kak WHULUATHBA
NOJOOHOTO  JEHCTBUS  SIBISIETCS  MCKIIOYUTENIBHOM  IPEeporaTMBOM  CTOPOH
TPETEMCKOTO CyIOIIPOU3BOICTBA,

» MpaBO HAa HCTpeOOBaHHWE MAaTEPHUANIOB JeNia U3 TPETEHCKOro cyda y CyAbH
KOMIIETEHTHOTO CyJla BO3HHUKA€T B E€IUHCTBEHHOM Clly4ac — IpU HaJIUYUU

000I0JTHOTO X0ZaTaiicTBa CTOPOH TPETEHCKOTO CYAOTPOU3BOICTBA 00 3TOM.
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12. OGocHOBBIBaeTCS  HEOOXOAMMOCTh  YHHU(PUKAIUA  HOPM  POCCHHCKOTO
3akoHojarenbcTBa (PemepanpHoro 3akoHa «O TpeTeiickux cymax B Poccuiickoit
deneparun», ApOUTpaXKHOrO TMpoleccyaibHOr0 Kojekca P® u I'paxmaHckoro
nporeccyaabHoro kojaekca P®), pernmameHTHpyrommx (GOpMBI W HPOLEIYPY

BSaHMOHCﬁCTBH}I TpCTCﬁCKPIX 1 TOCYyAapCTBCHHBIX CYOB.

HayuHo-TeopeTHyeckasi 4 NpaKTHYeCKas 3HAYUMOCTD JANCCEPTALMOHHOIO
HcCeI0BAaHUA COCTOSAT B TOM, YTO COJIEpIKAIUecs B HEM MOHSTHS, a TAK)KE BBHIBOJIBI
U TPEeNsoKEHUS MOTYT OBbITh HCIHOJB30BaHbl B  JAJIbHEWIINX  HAYYHBIX
UCCIICIOBAaHUSIX TEOPUM U MPAKTUKU B3aUMOJEUCTBUS apOUTPaXHBIX U TPETEHCKUX
CYZIOB, a TaK)Ke€ B MX MPABOIPHUMEHUTEILHON AEITEIbHOCTH.

Copepxamuecss B paboTe 3aKOHOJATENbHbIE MPEIJIOKEHUS MOTYT OBITh
UCIOJIb30BaHbl B Tpoliecce pedopMUpoBaHHs (eAepaibHOTO 3aKOHOJATEIbCTBA O
TpeTeHCKUX cyaax, apOUTPa>KkHOTO U IPa’KAAHCKOTO MPOLIECCYaTbHBIX KOJIEKCOB.

Matepuansl TUCCEPTAlMOHHOTO HCCIEAOBAaHUS MOTYT OBITh MCIOJIb30BAaHbI B
NPENoJIaBaHNK LUBUWIMCTUYECKUX YUEOHBIX JUCHUIUIMH M Y4eOHBIX KYypCOB,
CBSI3aHHBIX C apOUTPAXKHBIM U TPAXTAHCKUM MPOIECCAMH, a TAKXKE CIEIUATbHBIX

KYPCOB M MaruCTepCKUX MPOrpamMm Mo TPETEHCKOMY CyAONPOU3BOJICTRY.

CTpykTrypa [mcceprTaluM  OCHOBaHa Ha  [PUHLMIAX  JIOTUKA U
IIOCJIEIOBATEIBHOCTH M3JI0KEHUSA. COrjacHO LENu MCCIENOBAaHUSA JUCCEPTALNS
COCTOMT W3 BBEIEHHUS, JBYX TJIaB, BKIIOYAIOMMX B cel0s maTh mnaparpados,

3aKIIoueHus1, Onbnuorpaduu 1 NPUIOKEHHH.

OCHOBHOE COJAEP XAHUME PABOTBI

Bo BBC€JICHHUHN aBTOpPOM 00OCHOBEIBACTCS AKTYyaJIbHOCTb TEMbI, OIIPCACIAIOTCA

oejam M 3aJadu HUCCICAOBAHMHA, MCTOJIHMYCCKAsdA, TCOPCTHUUYCCKAA W OMIIMPHUYCCKAs

OCHOBBI, U3J1aratOTCs OCHOBHBIC ITOJIOKCHHW A, BBIHCCCHHBIC Ha 3allIUTY.

15



I'maBa nmepBasi MOCBSIIIIEHA WCCICOBAHUIO MMOHATUS U KiIaccupuKamuu Gopm
B3aMMOJICHCTBHSI TOCYAAPCTBEHHBIX U TPETEHCKUX CY/I0B, a TAK)K€ UCTOPUH BOIIPOCA.

B nepsom napacpaghe paccmaTpuBaroTCs BOIPOCHI, CBSI3AHHBIE C MOHSITHEM
«B3aUMOJICHCTBUS» apOUTPAXKHBIX U TPETEHCKUX CYJOB U KiaccupuKanuen
COBpPEMEHHBIX (HOPM UX B3aUMOJICUCTBHUS.

B Hauane mnaparpadga aBTOpOM NPHUBOJUTCS HECKOJBKO CYIIECTBYIOIIUX
neUHATIMA TEepMUHA <«B3aUMOJICHCTBHE», a TaKXKe PA3JIUYHBIX TMOJXOJ0B K
ONPENEICHUI0 CMBICIOBOTO  COACpKaHUS B3aUMOJIEUCTBHSI  apOUTPAXHBIX U
TpeTecKkux cynoB. He cormamasce ¢ CymecTBYIOIMMUMA MHOTOYHCIICHHBIMU TOYKaMHU
speans (A.H. Kys6arapos, T.H. Hemaraea, M.B. IlerpoB u ap.), CyTh KOTOPBIX
CBOAMUTCS K TOMY, UYTO B3aMMOJEHCTBUE TOCYJApPCTBEHHBIX M TPETEHCKUX CYAOB
IIPOSIBIIICTCS. UCKITIOYUTEIILHO B KOHTPOJIE WIIHM JIaXe B «IBOHHOM KOHTpoje» (A.H.
Ky30arapoB) rocy1apcTBEHHBIX CYAOB 3a JCSITEIbHOCTHIO CYJ0B TPETEHCKUX, aBTOP
MPUXOAUT K BHIBOAY O HEJIETUTUMHOCTH MOA0OHOT0 Noixo1a. O0YCIOBICHO 3TO TEM,
9TO B COOTBETCTBHH CO CT. 54 Konpenrun «O0 yperyinpoBaHUA WHBECTHITMOHHBIX
CIIOPOB MEXKy FOCYJapCTBAMU U (PU3NYECKUMU UM FOPUTUYECKUMU JTULAMU JPYTUX
rocymapctB» (BammurTon, 18 mapra 1965 r.), parudunmpoBannoit Poccuiickoii
deneparueld U B CUIy JTOrO SBJSIIOIICHCS 00s3aTeIbHOW K TMPUMEHEHUIO
rOCyAapCTBEHHBIMU FOPUCAUKIIMOHHBIMU OpraHaMu, PeIIeHHs] TPETEUCKOro cyna He
NOJJIeKaT KOHTPOJIFO CO  CTOPOHBI HAIIMOHANBHBIX  CYIOB. AHAJOTUYHYIO
COBEPIIIEHHO BEPHYIO MO3UIIMIO 3aHNMaeT U Beicimit Apoutpaxubiit Cyn PO.

B pesynbraTe aBTOp mpeaiaraeT CleAylollee ONpeAesieHue B3auMOACHCTBUS
apOUTPaXKHBIX U TPETEUCKUX CYIOB — MO 83AUMHO 00)CIO08/IeHHAs 0esmeNbHOCHb
apoumpadiCHblX U mMpemeluckux cyo008 Nno  Y8eOOMIeHUI0, COO0eUCmeuo u
02PAHUYEHHOMY KOHMPOIIO 8 Npoyecce OCYUeCmenenuss UMu 10pUCOUKYUOHHOU
OoesimeslbHOCmU.

[Ipu >TOM HEOOXOAMMO HMETh B BHAY, 4YTO TMOHSTHE <«B3aUMOJCHCTBUE
apOUTpPaXHBIX H  TPETEUCKUX CYyAOB», TMPEACTaBIsisi COO0OM  CIOKHOE W
MHOTOIIJIAHOBOE MPABOBOE SIBJICHUE, SIBIIAETCS B OIMPEACIICHHON Mepe YCIOBHBIM, UTO

00yCIIOBJICHO CJIETYIOIINM:
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Bo-miepBbIX, yBenOMIISIE KOMIETCHTHBIA apOUTPaXHBIM CyJ O CO3JaHUU
MIOCTOSTHHO JICMCTBYIOIIETO TPETEHCKOTO Cy/a, ¢ HUM (haKTHYECKH B3aUMOJCHCTBYET
HE caM TPETEUCKUI Cy[, a OpraHu3alus, ero Co3JaBIias.

Bo-BTOphIX, HampaBisis Tocie paspemenus Tpereiickum cymzom ad hocnena
€ro MaTepHuaibl B KOMIIETEHTHBIN apOUTpaKHbIN CY/1, C TOCJIETHUM B3aUMOJICHCTBYET
HE TPETEeUCKUN CyJ, Kak opraHusainus, a (pakTUYecKu COCTaB TPETEUCKOro cyja,
PacCMOTPEBIINAN U Pa3pEIIMBIINN €TI0,

B-TpeTpbux, B KOMIETEHTHBIM apOUTpaxHBIM Cyn C 3asBIeHUEM 00
o0ecrieueHnH HMCKa, paccMaTpuBaeMoro (WM TUIAHKPYEMOTO K PacCMOTPEHHIO) B
TpPETEHCKOM CcyJae, oOpamaercs He caM TPEeTeUCKUH Cyl, a 3auHTepEeCOBAHHAS
CTOpPOHA TPETEHCKOrO CyIOMPOM3BOACTBA (MM CIIOPHOTO TPABOOTHOIICHHUS).
AHaIOrM4HO OOCTOUT [0 W C B3aUMOJCHCTBHEM TIpU MOCTYIUICHHMH B
KOMIIETEHTHBI  apOUTpaXXHbIM CyJ 3asBIE€HUA 00 oOcCHapuBaHUU PEIICHUS
TPETENUCKOTO CyJa WU O BblJlauy€ MCHOJHUTEIBHOIO JUCTA HA €r0 NMPUHYIUTEIBHOE
VCITOJIHEHHE.

B-ueTBepThIX, TONBKO B TMPOILIECCE PACCMOTPEHUs JeNl 00 ocnapuBaHUU
pELIeHUs] TPETEMCKOro CyAa WIM O BbIJa4€ HCIOJHHUTEIBHOIO JIMCTA Ha €ro
NPUHYJUTEIbHOE  HUCIOJHEHUE KOMIETEHTHBIM  apOUTpaXHBIA CyJ  MOXKET
B3aMMO/JICHCTBOBAaTh HEIMOCPEACTBEHHO C ITOCTOSIHHO JIEUCTBYIOIIUM TPETEHCKUM
CYJIOM, pa3pellrBIIUM JI€JI0, UCTPeOys U3 ero apXrBa BCE MaTEPUAJIbI.

OnHako aBTOp CUYMTAeT, HECMOTPS Ha BBIIMIEOTMEYEHHOE, YTO €CTh BCE
OCHOBaHUS YNOTPEOJATh Al BCEX MEPEUYUCICHHBIX ClydyaeB 00OOIIEHHOE CBOJHOE
NOHATHE «B3aWMOJCICTBUE apOUTPAKHBIX M TPETEUCKUX CYAOB», TaK KaK OHO B
MOJIHOM Mepe OyJeT XapakTepu3oBaTh Bce (QOpPMbI B3aUMHO OOYCIIOBIEHHOM
NEATEIbHOCTH M0 YBEIOMJIEHHIO, COJEHWCTBHIO M OIPAaHUYEHHOMY KOHTPOJIIO B
IPOLIECCE OCYIIECTBIECHUS KOMIIETEHTHBIM apOUTPAXHBIM U TPETEHCKUM CyJaMu UX
IOPUCIUKIUOHHON JEATEIbHOCTH.

PaccmatpuBasi  Bompoc 0  KiIacCMpUKALUMKU  COBPEMEHHBIX  (hopm
B3aUMOJICUCTBUSL  apOUTPaKHBIX UM  TPETEUCKUX CYJOB, aBTOp IpeajiaraeT

noApasJaCiATh UX Ha JIBC I'PYIIIILL. CYHOYCTpOﬁCTBCHHBIe " CyAOIIPOU3BOACTBCHHBIC.
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K cynoyctpoiictBeHHOM rpytine (Gopm B3auMOIEHCTBHSI aBTOPOM OTHOCSITCS:
a) yBEeIOMJICHHE KOMITETEHTHOTO apOUTPa)KHOTO CyJla O CO3JaHUH TPETEHCKOTO Cyia
(B maHHOW ¢opMe ¢ apOUTPaXKHBIM CYJOM B3aMMOJCHCTBYIOT HCKJIFOUUTEIHHO
OpraHu3alii — IOPUJIMYECKUE JIMIA TPU CO3JaHUU MOCTOSHHO JIEUCTBYIOIIUX
Tpereiickux cymoB. Co3nanue Tpererickoro cyaa ad hOCHe mopokaaeTr JaHHOM
(opMBI B3aUMOJICHCTBHS);
0) mepemaya MaTepuUANOB PACCMOTPEHHOTO TPETEHCKUM CyIoOM Jiena B
KOMIICTEHTHBIN apOUTPaXKHBIA Cy[ JUIS MOCIEAYIOIIero XpaHeHus (B 3Toil Gopme ¢
apOUTPaXKHBIM CYJOM B3aHMMOJICHCTBYIOT TOJBKO TpeTeiickue cyasl ad hoc,tak kak
MIOCTOSIHHO JICHCTBYIOIME TPETEHCKHE CyAbl O00S3aHbI CaMU XPAaHUTh MaTEPUAIIBI
PacCMOTPEHHBIX U pa3peIIeHHBIX JC).

K cynonpousBoactBeHHo# Tpynme GopM B3aUMOICHCTBUS aBTOP OTHOCHT:
a) TPHUHATHE OOCCICUUTEIBHBIX MEp IO ey, PacCMaTpPUBAEMOMY TPETCHCKHM
cynoM. [lanHas ¢dopma B3aMMOJEWUCTBHUS BKJIIOYaeT B ceOsi 1Be MOA(DOpPMBI: BO-
MEPBBIX, TMPUHATHE OOCECIEUYUTEIBHBIX MEp HEMOCPEACTBEHHO TI0  JIeny,
paccMaTpuBaeMOMY TPETEUCKUM CYIOM U, BO-BTOPBIX, IPUHATHE MPEABAPUTEIBHBIX
o0ecreunTeTbHBIX MEp TI0 JIeNTy, KOTOPOE IUIAHUPYETCs TIEpeiaTh Ha PACCMOTPEHHE B
TPETEUCKUU CYI;
0) ocriapuBaHUE pEIICHUS TPETEUCKOTO CY/Ia;
B) BBIJAYy HCIIOJTHUTEIHHOTO JINCTa Ha NMPUHYIUTCIHHOES HWCIIOJIHEHUE PEIICHHS
TPETEHUCKOTO CY/Ia;
I') B paMKax OCHapWBaHUS PEIICHUS TPETEHCKOTO CyJa W BBIAAYW UCIIOJHUTEIHLHOTO
JUCTa Ha TPUHYAUTEIBHOE HCIOJHEHUE PEIICHUS TPETEHCKOro Cyjlia CyIIECTBYET
emie ogHa noAdopMa B3aUMOJEHCTBUSI TPETEUCKOT0O W apOUTPaKHOTO CYAOB —
UCTpeOOBaHNE MaTEPHATIOB PACCMOTPEHHOTO JIeNIa U3 TPETEUCKOro Cya, AOMyCTUMAs
UCKJIFOUUTENFHO B CTaIMM MOATOTOBKH JIeNa K CyJIeOHOMY pa30upaTesibCTBY.

B 3akmtouenue mnepBoro mnaparpada aBTOpPOM Mpeiaraercsi CXxemMaTH4YHOe
U300pakeHne KiIacCU(PUKAUMU U camMuX (OpM B3aUMOJCHCTBHUS apOUTPaKHBIX U

TpETEHCKUX CyI0B (MPUIIOKECHHUS K JUCCEPTAIUH).
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Bo emopom napazpaghe npoBOIUTCS MCCIEAOBAHUE HCTOPUYECKOTO ACIEeKTa
BO3HMKHOBEHUS U Pa3BUTHUS (POPM B3aUMOCHCTBHUS TOCYIAPCTBEHHBIX M TPETEUCKUX
CYyJIOB B Halllel CTpaHe.

Ha ocHoBe komruiekcHoro ananu3a Co6opHoro yinoxenus (1649r.), O6mrero
IOJIOKEHUSI O KpECThsiHAX, BBIMICAIINX M3 KpernocTHoi 3aBucumoctu (1861 r.),
[Tonoxkennss «O TyOepHCKHX IO KPECThSHCKMM JeiaM ydpexacHusx» (1861r.),
[TpaBun «O mopsigke OKOHYAHUS TMPUMHUPEHUEM U TPETEUCKUM pa3z00pOM CHOPHBIX
JeN, TOJIeXKAIIUX BEIOMCTBY MHMPOBBIX mocpeanukoB» (1861 r.), VYcrasa
rpaxxaanckoro cymonpouspozicTBa (1864r.), Jlekpera BIIUK «O cyne» (19171.),
Hexpera BIIUK «O cyne» (1918r.), Jexpera BIIUK «O tpeteiickom cyne» (1918
r.), Kogekca 3akonoB o Tpyme PCOCP (1922r.), I'paxnanckoro IlporeccyaabHOro
Konekca PCOCP (1923r.), [Tocranosnenns BIIK O6 yrBepxknennun «llonoxenue
o TpeteiickoMm cyae» (1924r.), [Tocranosienus BIIK u CHK «O Tpereiickux cynax
B KabapauHo-bankapckoit aBroHOMHO# oOnacTu» (1924r.), [Toctanosnenuss BIIUK
u CHK «O Tperetickux cynax B Skyrckoir ACCP» (1924r.), [Tocranosnenus [ITUK u
CHK CCCP 06 ytBepxaenuu [IpaBun «O npuMUpUTEIbHO-TPETEHCKOM U CyIcOHOM
paccMoTpeHnr TpynoBbIX KoHGHKTOB» (1928T.), [Toctanonenus HKT CCCP O6
yrBepxaAcHUH «[10JI0)KeHHUST O MPUMHUPUTEITHHBIX KaMepax U TPETEHCKUX cyaax s
paspeienus TpyaoBbeix KoHpaukToB» (1928r.), ITocranosienns HTK CCCP O6
yrBepkaeaun  [lomoxkenmit «O  paclieHOYHO-KOH(MDIUKTHBIX ~ KOMHUCCHUSAX, O
IPUMHUPUTENIBHBIX KaMepax U TPETEHUCKUX CyAaX U O HaA30pe 3a UX JAeATEIbHOCTHIO»
(1928 r.) u ;mp. aBTOPOM MPOCIICKHUBACTCS HCTOPUS BOZHHUKHOBEHHUS W Pa3BHTHS
pas3nTu4HBIX (OPM B3aUMOCHCTBHUS TOCYAAPCTBEHHBIX U TPETEUCKUX CY/IOB.

Ha ompeneneHHOM 3Tare HMCTOPUYECKOTO pas3BUTHS (IPUMEPHO 0 TMEPBOM
nosioBuHBI XV| Beka) TpeTeiickue Cyabl B HallleH CTpaHe B ONMPEISICHHBIX ClIydasx
MOJIb30BAIMCH OoJbllleld Cy/neOHON BIACTbIO, Y€M TOCYAApCTBEHHbIE CyIbl. B
YaCTHOCTH, MPU PACCMOTPEHHUU JI€] U3 3€MEJIbHBIX MPABOOTHOLIEHUH, CTOPOHAMU B
KOTOPBIX BBICTYNAIH JKUTEIN Pa3HBIX KHSKECTB, TOCYAAPCTBEHHBIC CYIbH MOTJIH
n30paTh TPETEHCKOIrO CYAbIO0 NJii BHIHECEHMS] OKOHYATENBbHOTO PEHICHUS MO JAeIy.

I[&HHO@ IIOJIO)KEHUE OBII0 BOCIIPUHATO OTCYCCTBCHHBIM 3aKOHOJATCILCTBOM B
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nepuon 1727-1833om0B, Korja rocyapcTBEHHBIE CYIbI OBLITN 00sI3aHBI TIEPEIaBaTh
HAYaTOE PACCMOTPEHUEM B TOCYAPCTBEHHOM CY/E JEN0 B TPETEUCKHI Cy/l B Cilydae
BO3HMKHOBEHUSI HEOOXOAUMOCTH BEJICHUS MUCbMEHHOTO CYIOIPOU3BO/ICTBA.

BriepBble  HEMOCPENCTBEHHOE  B3aUMOJICUCTBUME  TOCYNApCTBEHHBIX U
TPETEHCKUX CYIO0B TOJYyYMJIO HOpPMAaTMBHOE 3akperuieHne B riaBe XV  «O
TpererickoM cyae» CobopHoro Ynoxenus 1649r.

OTmeuaercsi, UTO MEPBOHAYANBHO TPETEHCKUE CY/bl B3aMMOJICHCTBOBAIU HE C
rOCyJ1apCTBEHHBIMHU CYJJaMH, B CBSI3U C ONPEAEIIEHHON «HEPa3BUTOCTHIO» MOCIEAHHUX,
a C pa3IMYHBIMM TOCYJAapCTBEHHBIMU aJMHHHUCTPATHUBHBIMU M HOTapUaJbHBIMU
OpraHaMHu.

CyniecTBoBaiM pazinuyHble (OpMbI B3aUMOJCUCTBUS TOCYAAPCTBEHHBIX U
TPETEUCKUX CYIOB, OJHH M3 KOTOPBIX CO BpPEMEHEM MPEKpPaTHId CBOE
cyuiectBoBaHue (MPUMEHEHUE TOCYJApCTBEHHBIM CyJIOM K CTOpOHE, HE
WCIIOJIHUBIIEH JOOPOBOJIBHO pEIIEHHUE TPETeUCKOro cyaa, MO0 K TpeTeHCKUM
CyIbsIM, BBIHECIIUM HEMPABOCYAHOE pelieHHe, MTpadHbIX CAaHKIUM, 00XKaJloBaHHE
pelIeHus] TPETEHCKOTo Cyla B TOCYJAapCTBEHHBIA Cy/A B aneUIAIIMOHHOM MOPSIJIKE,;
COJICHCTBUE TOCYJAPCTBEHHBIX CYJIOB CTOPOHAM TPETEHCKOIO CYJONpPOM3BOJICTBA B
dbopMHpOBaHUU COCTaBa TPETEUCKOro cyaa, oOsi3areibHas (UKcalUs pelieHui
TPETEHCKUX CYJIOB B CHEIHUAIbHBIX KHHUTaX BOJIOCHBIX IIPaBJIEHUN, MUPOBBIX
MOCPEAHUKOB U T.II.; 0053aTEIbHOE 3aBEPEHUE TPETEHCKON 3allMCU HOTApUYCOM WIIH
MHUPOBBIM Cy/ibell U JIp.), a apyrue (cooOIIeHne B KOMIIETCHTHBIM TOCYAapCTBCHHBIM
CyI O CO3JaHHM TPETEHUCKOro Cyia; mepeaada pacCMOTPEHHOTO TPETEUCKUM CYJI0M
Jena B KOMIIETEHTHBIM TOCYJapCTBEHHBIM Cyd JUIsl  XpaHEeHHs; Bbljaya
rOCyAapCTBEHHBIM CYJIOM UCIOJHUTEIBLHOTO JTUCTA HA MPUHYAUTEILHOE UCIIOTHEHHE
pelIeHus: TPETEHCKOTo Cya; 00’KaJoBaHHE B KOMIIETEHTHBIN TOCYJapCTBEHHBIN CYA
pelieHusl TPETEHCKOro cyJa HCKIIYMUTENbHO IO WMIIEPATUBHO 3aKpEIUICHHbIM B
3aKOHE OCHOBAaHHUSAM) COXPAHWJHWCH JIO HAIIUX JHEH, TNpeTepreB JIHIIb
TEPMHUHOJIOTHYECKUE U3MEHEHUS.

[IyTem aHanmu3a 11€J10r0 KOMIUIEKCA HOPMATUBHBIX aKTOB, PErJIaMEHTUPYIOIIHNX

ACATCIBHOCTh OTCUYCCTBCHHBIX TpeTeﬁCKHX CyI0B, aBTOp HpHUHICII K BbIBOAY O
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MIPEEMCTBEHHOCTH  COBPEMEHHBIX (OpPM  B3aUMOACHCTBUS  apOUTPAXKHBIX W
TPETEUCKUX CYyJ0B UX UCTOPUUYECKUM MPEAIICCTBEHHUKAM.

I'maBa BTOpas MocedllleHa JAETATILHOMY HCCIEAOBAHUIO COBPEMEHHBIX (PopM
B3aMMOJICUCTBUS TPETEHCKUX CYI0B C apOUTPAKHBIMU CYIaMHU.

JleticTByromiee 3akoHojaTelbcTBO P® mpemycmaTpuBaeT HECKOJIbKO (opm
B3aUMOJICHCTBHSI TPETEUCKUX CYAOB C TOCYJapCTBEHHBIMH cyldamu  (Kak
apOUTPaXHBIMHA CyJaMH, TaK W CyJdaMH OOIIEH FOPHUCIUKIINN), KOTOPBIC YCIOBHO
MOYHO pa3ieinuTh Ha JIBE IPYIIIIbL: CyIOYCTPOMCTBEHHYIO U
CyZIONIPOU3BOJCTBEHHYIO, BTOpasi M3 KOTOPBIX SBISETCA OOJee CIOXKHOW W
Pa3HOIUIAHOBOM, B CBA3HM C YEM U CTAJIA MPEAMETOM AETAIBHOTO MCCIECIOBAHUS BO
BTOPOM TJIaBE.

B nepeom napazpage aBTOPOM paccMaTpuBaeTCA TaKas
CyJIONIPOU3BOACTBEHHAs (opMa B3aUMOJEUCTBUSI apOUTPAXKHBIX U TPETEUCKUX
CyllOB, KaK NpUHYIUTEIbHOE oOOecnedyeHrue apOUTpPakHbIM CYJAOM  HCKa,
paccMaTprUBaEeMOro Wi INIAHUPYEMOIO K PACCMOTPEHUIO TPETEUCKUM CYAOM.

JleiictByromee 3akoHoaaTenbeTBo (D3 «O Tperelickux cyaax B Poccuiickoit
deneparumn», AIIK PO®) paznuyHO periaMeHTHPYIOT HEblid KOMIUIEKC 3HAYMMBIX
aCIEeKTOB JaHHOW (POPMBI B3AUMOICHCTBHUS.

Tak, @3 «O Tpereiickux cynax B Poccuiickoir ®@enepanuu» u AIIK PO
Pa3IMYHO PETIAMEHTUPYIOT BOIPOCHl TEPPUTOPHAIBHOM TMOJACYIHOCTH JaHHOU
KaTeropun Jaeia. B cOoOTBETCTBUM C HOPMAaTUBHBIMH TPEANHCAHUS IEPBOrO U3
HA3BaHHBIX 3aKOHOB 3asBlieHHEe 00 OOECIEYeHWH WCKa, pPacCMaTPpUBAEMOrO B
TPETEUCKOM CyJie, JOJDKHO TOJAaBaTbCsi B KOMIIETEHTHBIM TOCYJIAapCTBECHHBIN
(apOuTpaxkHplii WM OOINECH IOPUCAUKIMKM B COOTBETCTBUU C TPaBUJIAMHU
I0JIBETOMCTBEHHOCTH) CY/I TI0O MECTY OCYIIECTBIICHHS TPETEHCKOTO pa30oupaTeIbcTBa
WIM TI0 MECTY HaxOXJIeHHUS HMMYIIECTBAa, B OTHOIIEHMH KOTOPOrO MOTYT OBITh
NpUHATEL oOecreunTeabHble Mephl. [Ipr 3TOM B COOTBETCTBUM C NPEINUCAHUSIMU
AIIK P® nmannble nema MOACYIHBI apOWUTPaXKHBIM CyJaM MO MECTy HaXOXICHUS
TPETEHCKOro cyjaa, TM00 MO MECTy HaXOXKIACHUS MM MECTa KUTENIbCTBA JIOHKHUKA,

1100 1o MCCTY HaXOKJACHHA NMYIICCTBA AOJI’KHHKA.
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ABTOp NPUXOAUT K BBIBOAY, UYTO MHPU YCTAHOBJICHUHU KOMIIETEHTHOTO CyJa
Oonee TpPUEMIIEMBIMU SIBIISTIOTCS  (DOPMYJIMPOBKH <TI0 MECTY OCYIIECTBICHUS
TPETEHCKOTO pa3OupaTesbCTBa», «I10 MECTY HaxOXJACHUS WM MECTa >KUTEJIbCTBA
JOJDKHUAKA» U <110 MECTY HAXOXKJICHUS UMYIIECTBA, B OTHOLIEHHUH KOTOPOTO MOTYT
OBITh TIPUHATHI OOCCIICUUTEIILHBIC MEpBI». BBIpaXEHHE <«II0 MECTYy HaxOXICHUS
TpeTecKoro cyna», npeaycMorpenHoe Hopmoit AIIK P®, kak npeacraBnsiercs, HE
HECeT B ce0e HUKAKOW CMBICIOBOM HArpy3Kd, Tak Kak J€J0 MO COTJIAIIEHUI0 CTOPOH
MOXKET paccMaTpuBaThCs U B APYIOM MECT€ — Ha TEPPUTOPHUHU APYroro cyObeKTa
Poccuiickonn ®denepanuu. B Takon cuTyauuy 3aMHTEPECOBAHHOM CTOPOHE IS
MO/IaYy 3asBJICHUS O MPHUHITHN NPUHYIUTEIHHBIX 00€CTICUNTEIHHBIX MEP MPUACTCS
o0paiatbCsi B apOUTPaKHBIN Cy, PacIioNOKEHHBIN B ApyroM cyobekTe Poccuiickoi
denepanuu — HHOM 00JaCTH, Kpae, pecryOauKe, 9TO COBEPIIICHHO HE COOTBETCTBYET
3a7a4€ JIOCTYIHOCTH NpaBOCyAMs, 3akperuieHHoM B Pekomenpanmu Komwurera
munucTpoB Cosera EBponer ot 14 mas 1981r. Ne R (81) 7 KoMuTeT MUHHUCTPOB —
rocyJapcTBaM-wieHaM OTHOCHUTEILHO MyTel 00JIETYeHHS TOCTYyTa K IPABOCYIUIO.

CymecTByIOT pacxoXKIE€HUST W B IIEpeYHE JOKYMEHTOB, MOMJIEKAIIUX
NPUOOIIECHUIO K 3asBJICHUIO O TPHUHSATHW TPUHYIUTEIHLHOTO OOECIeUeHUs WCKa,
paccMaTpuBaeMoro TpererckuM cyaoM. Tak, B Hopmax @3 «O TpeTerckux cynax B
Poccuiickoii denepariun» CoAepKUTCI HETETUTUMHOE TPEOOBaHUE O MIPUJIOKEHUHU K
YKa3aHHOMY  3asBJICHUI0O ONPEACICHHS TPETEMCKOrOo Cyna O  MPUHATHHU
obecnieyuTeIbHbIX Mep. TpeTelckuil Ccya, B COOTBETCTBUM C JCHCTBYIOIIUM
3aKOHOJIATENBCTBOM, JIMIIEH BO3MOXKHOCTHM  PACIOPSKATBCS O NPUMEHEHUH
NPUHYIATEIBHBIX MEp 1O OOECIEeUeHHUI0 WCKa U, CJEeI0BaTeIbHO, BBIHOCHUTH
COOTBETCTBYIOIIEE omnpeaeneHue. Kpome Toro, mogoOHOe ONpeAesieHre U MO3ULIMS
TPETEUCKOro CyJia Mo JAaHHOMY BOIPOCY HUKAKOIO MPOLECCYaTbHOrO 3HAYEHUS JJISI
KOMIIETEHTHOTO apOUTPaKHOTO CyAa B paccMaTpuBaeMoil (opme B3auMOJIEHCTBUS
UMeTh He OyAyT, TaKk KaK OH JIOJDKEH CaMOCTOSITEIbHO PAaCCMOTPETh 3asBIICHHE U
pPEIINTh BOTMPOC O NPUMEHEHUH NPUHYIUTEIBHBIX MEp MO OOECIEeUeHUI0 WCKa,

paccMaTpuBaeMOro TPETEMCKUM Cy10M, MO0 00 OTKa3€ B 3TOM.
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Tpe6osanue 4. 5 cr. 92 AIIK P® o npunoxeHun K 3asBICHUIO 3aBEPEHHON
HAJISKANUM 00pa30M KOIWU COTJIAIICHUS O TPETEUCKOM CyJie MPECTaBISICTCS HE
COBCEM OIPENECIECHHBIM U KOHKPETHU3UpPOBaHHBIM. [0 MHEHMIO aBTOpa €cCiu Jelo
paccMaTpyBaeTCsl B MOCTOSIHHO JEHUCTBYIOIIEM TPETEUCKOM CYAE, TO KOMUIO
COTJIALLICHHS] O TPETEMCKOM CyJZI€ BIIPABE 3aBEPUTH MPEACENATENb TPETEUCKOTO Cyaa
(HO HUKaK HE ero 3aMecTUTENb WM MpeJCcelaTeNb COCTaBa TPETEHCKOro cyia,
HETIOCPEICTBEHHO PAacCMATPHUBAIOIIETO JIEJI0), a €CIU [0 paccMaTpUBaeTCs B
TpereiickoM cyae ad hoC -0 TobKO HOTapHUyC.

B wopmax ITIK P® pannas ¢opma B3auMOIEHCTBUSL TPETEHCKUX H
TOCYJapCTBEHHBIX CYJIOB BOOOIE HE perinameHTupyercs, Xotss @3 «O TpeTeirckux
cynax B Poccuiickoii @eneparuu» (4. 5ct. 25) comepxut uMnepaTuBHOE yKa3aHUE O
TOM, YTO PACCMOTPEHHE KOMIIETEHTHBIM CYJIOM OOIIeH FOPUCIUKIINN YKA3aHHBIX
3asBJICHUM OCYIIECTBIIICTCS B nopsiake, ycranopieHHoMm ['TIK P®. Kpome Toro, n. 12
4. 1 cr. 333.19HanoroBoro kojaekca PO ycranaBnuBaeTcs pa3Mep rocy1apCTBEHHON
MONUIMHBI, TOJICKANTUN yIUIaTe IPU OOpaIleHU:d ¢ MOJAOOHBIM 3asBIIEHUEM B CY]I
00111e¥ FOPUCTUKITUH.

B 3axmouenne maparpada aBTOpPOM TPHUBOASTCS CHCTEMATH3MPOBAHHBIC
TpeOOBaHMS K 3asIBJICHUIO O MPUHYAUTEIBHOM O00ECIIE€YEHUN UCKa, HAXOIAIErocs Ha
PacCMOTPEHHUH B TPETENCKOM CY/JIE, U MIPUJIAraEMbIX K HEMY JOKYMEHTOB.

Bo emopom napacpaghe wiccnenyercs Takasi CyIONpOU3BOJACTBEHHas (Gopma
B3aMMOJICUCTBUS apOUTPAXKHOTO U TPETEUCKOTO Cyna, KaK OCIapUBaHHUE PEIICHUS
MTOCJIETHETO.

ABTOp MOJEMHU3UPYET IO BONPOCY O TOM, YTO pPaHee JACHCTBOBABLIECE
BpemeHHOe TONOXKEHHE O TPETEHCKOM Cyle Uil pa3pelieHHs SKOHOMHUYECKHX
CIIOPOB MPEIYCMAaTPUBAIO BO3MOXKHOCTh OCHAPUBAHUS PELICHUS TPETEUCKOro Cyna
(A.B. MakcuMeHKO) ¥ OTMEYaeT, 4TO J0 JACHCTBYIONMX B Hactosiee Bpems AIIK
PO, I'TIK P® u @3 «O tpereiickux cygax B Poccuiickoit deaepaninn» BO3MOKHOCTb
OCIIapUBAHMUA PELICHUM «BHYTPEHHHUX» TPETEMCKUX CYIOB B HAIleHd CTpaHe

OTCYyTCTBOBAJIA.
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IlonBepraercs KpUTHMKE NPAKTHKA OTAENBHBIX IOCTOSHHO JEUCTBYIOIINX
tpereiickux  cynoB  (Caskt-IletepOyprckuii  SkoHOMUYecKwid  ApOHWTpax),
npeaycMaTpuBaIuX B cBoux I[IpaBuiax BO3MOMKHOCTh OO0KaJIOBAaHMS PEIICHUIM
JAHHOTO TPETEeWCKOro cyna B Beimecrosmyro uHctaHimio ([Ipemcenarento
Tperelickoro cyaa). B Tpereiickux cymax Poccuiickoit ®denepanuu Kakas-iau0o
WHCTAHIIMOHHOCTh OTCYTCTBYET, HUX pEILIEHHUs SBISAIOTCS, MO O0OIIeMy MpaBuIy,
OKOHYATEJIbHBIMU U HE TMOoANeKamumMu oOxkanoBanuto. [logoOHble «HOBaMU», MO
MHEHMIO aBTOpa, NPOTHUBOPEYAT JACHCTBYIOLIEMY 3aKOHOJATEJIICTBY M NPAKTHUKE
TPETENUCKOTO CyAONPONU3BOICTBA.

B3anmopelictBue apOWTpakHbIX CynoB (paBHO, Kak W CyJOB OOIIei
IOPUCIUKIINHN) C TPETEHCKUMH CylaMu B (hopMe OCTapvBaHUs PEIICHHUIA MOCIETHUX
IpeCTaBIsieT cO00M HMCKIIOUYEeHHE M3 OOIIero MmpaBHiia U MOXKET HaJIWYeCTBOBATH
TOJBKO B MPSIMO MPETYCMOTPEHHBIX 3aKOHOM CJIy4asiX W MPHU YCIOBHH, YTO CTOPOHBI
TPETEHUCKOTO CYJIONMPOU3BOJICTBA, B cOOTBEeTCTBUU cO CT. 40 ®3 «O Ttpereiickux
cynax B Poccutickoit deneparmu», mo 00010 THON JOTOBOPEHHOCTH HE OTKA3AJIUCh OT
€€ MOCJIEAYIOLIEr0 UCO0JIb30BaHus. ABTOp cornamaercs ¢ nozuuueit K.M. Xynenko,
COTJIACHO KOTOPOW MPaBO CTOPOH TPETEMCKOTO CYyAONPOU3BOACTBA HCKIIIOUYUTH
BO3MOXXHOCTh OCHapUBaHUs OYyIyIIEro pemieHus TPETEHCKOro Cyaa MpeacTaBIIseT
co0ol peanu3alyi0 NPUCYHIETO apOUTPAKHOMY M TPaKIAHCKOMY IIpolieccam
IIPUHLIAIA TUCTIO3UTUBHOCTH.

ABTOp NPUXOAUT K BBIBOJY, UTO KPUTEPHM OINpENEICHUs HaYalla UCUUCIICHUS
CpOKa Ha  OCIIApUBAHUE  PEUICHUS  TPETEUCKOTO  CyAa  SBIAETCS  HE
KOHKPETU3UPOBAaHHBIM (C JaThl IOJNydeHHs PEIICHUs), B pe3ysibTaTe 4Yero aaTa
MOJYYEHHUS] CTOPOHOM  PEHIEHUsT TPETEHMCKOro cyda TMpH  ONPEAEIICHHBIX
oOcTosiTenbeTBaxX (MPU HANPABICHUU €T0 3aKa3HBIM IMHCHMOM C YBEIOMIIEHHEM IO
MOYTE) MOXET OBbITh MPOBEPEHA KOMIICTEHTHBIM CYJOM HCKJIFOYUTEIBHO IyTeM
3ampoca MaTepualoB Jella B TPETEMCKOM CyZE, 4TO, B CBOK OYEpPENlb, MOXKET IMpHU
OTpeieNIEHHBIX OOCTOSTENHCTBAX OKa3aThCs HEBBITOMHUMBIM. B psane Hopm AIIK PD
(cr.ct. 258, 276, 292)conmepkurcs HambOojee MNpaBUIbHOE YHHU(DHIIMPOBAHHOE

II0JIOKEHNE 00 MCUMCIICHUHU CpOKa Ha 00>KaJIoBaHHUE CO JOHS TPUHATHUA PCUICHUS WUJIN
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BBIHECEHUS OTPECIICHUsI, KOTOPOE CJIEI0BANI0 OBbI pacTIpOCTPaHUTh U Ha 4. 3 ¢T. 230
AIIK P®. Ananoruusblii eMHOOOpa3HbIM MOIX0/ K OMPEIEICHNI0O MOMEHTa Havama
HCUYHUCIIEHUsI CpOKa Ha 00)KajloBaHUE COJIEPKUTCS U B OobinHCTBE HOpM ['TIK PD.

IlonBepraercs COMHEHMIO M TPEXMECSYHBIM CpPOK, B TEYEHHE KOTOPOro
JONYCTUMO OCIHAapUBAHUE PEUIEHUS TPETEMCKOro Cyna, TaK Kak B PE3yJbTare
(daKkTHUeCKH OCHapuBaHUE PEIICHHUS] TPETEMCKOTo Cyaa MO CPOKY MPUPABHEHO K
CPOKY TMOJAauu HAJ30pPHOM >KanoObl, XOTS W MPOU3BOJUTCS B KACCALMOHHYIO
WHCTAHIIUIO.

AHanu3upys 3aKOHOJATEIbHbIE TPEOOBAHMS O MPUIIOKEHUSIX K 3asBICHUIO 00
OCTIApUBAaHUM PEIICHUS TPETEHCKOTO CyJa aBTOp MPHUXOAUT K BBIBOAY 00
00s13aTeIbHOM TPWIOKEHMHM K Hemy U [IpaBun MOCTOSIHHO JI€WCTBYIOIIETO
TPETEUCKOro CyJa, MPUHSBIIETO OcCnapuBaeMoe pemenue. He cornamasce ¢ TOUYKoun
3peHHUsi, COTJIACHO KOTOpoil Oosee 1enecooOpa3HbIM SIBIISIETCA MpEACTaBICHUE
paBuil TPETEUCKOro pa30buparesibcTBa B XOJI€ PACCMOTPEHHS JeNia, €Clid CYyIOM
OyAer cheraH COOTBETCTBYIOUIMI 3allpoc Ha OCHOBAHMU XOJaTaiiCTBa CTOPOH
Tperelickoro pasoupareiabcTBa (B.B. SIpkoB), aBTOp oTME4aer, 4TO MPH PEIICHUH
BOMpoca 00 OTMEHE pELICHUS TPETEHCKOro cyAa WM 00 OTKa3e B 3TOM CYJbs
KOMIIETEHTHOTO apOUTPaXHOTO cyna 0Oe3 YKa3aHHbIX MpPaBHJI MPAKTUYECKH HE
CMOXET TMPUHATH JIETUTUMHOE pEIICHHE. AHAJIOTMYHYIO MO3UWLUI0 3aHUMAaeT |
[Tpesuanymom Bricmiero ApOutpaxknoro Cyna P® B moctanoBieHuu mo aemy Ne
A778/960t1 8.04.199%."

[Ipu B3auMopeiicTBUM B JMaHHOW (opMme Cyapsi apOMTPakKHOTO Cyna BIIpaBe
YCTAHOBUTH TOJIBKO HAJIW4YME WM OTCYTCTBHE OCHOBAHUM JUISI OTMEHBI DPEIICHUS
TPETEICKOro Cy/1a, NCUEPIbIBAIOLIUI IEpeUeHb KOTOPBIX coaepxkutcs B cT. 233 AIIK
P®. JlanHoe 006CTOSATENBCTBO SABISIETCS KpallHE 3HAYMMbIM, TaK Kak:

BO-TIEPBBIX, HE IMO3BOJISIET CYAbE BBIXOAUTH 3a YKa3aHHbIE B 3aKOHE PaMKH,

BMCHIMBATHCA B ACATCIIBHOCTD TpCTCﬁCKOFO cyna,

! Cwm.: Mocranosnenne [Tpesuanyma Bricmiero Apourpaxkuoro Cymna P® mo memy Ne 4778/960t
8.04.199%. /I http://www.garant.ru/index.htr{iL8.06.2006.)
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BO-BTOPBIX, NPOU3BOJAUTH CAMOCTOSITEIBHYIO IIEPEOLEHKY JOKa3aTelbCTB,
VICIIOJIb30BABIINXCS B PAMKAX TPETENCKOTO CyIOIIPOU3BOJICTBA,

B-TPETHUX, IEPECMATPUBATh II0 CYILIECTBY PEUICHUE TPETEHUCKOro CyAa WU
caMo Jeo.

HeBO3MOXHO COINIACUTBCS € TOYKOW 3pEHUs, COIVIACHO KOTOpPOH CyAbs
rOCYAApCTBEHHOIO CyJla IIPU PACCMOTPEHUH €Il TAHHON KAaTErOpUU OCYIIECTBIISIET
CyJIeOHBI KOHTPOJIb 32 PEIICHUSIMH TPETEHCKUX CYAOB, MPOBEPSET UX MO CYIIECTBY
C TOYKH 3pEHHsI 3aKOHHOCTU 1 000cHOBaHHOCTH (A.B. MakcumeHKo).

ABtop momemmsupyer ¢ ILLA. JleGemeBbIM, cuMTaOIUM,  YTO
TrOCyIapCTBEHHBIH CyJ B paMKax JJaHHOM (OpMbl B3auMMOJICHCTBHS 00s3aH
pPaccMOTPETh BCE BO3MOXKHBIE OCHOBAHUS JIJIs1 OTMEHBI PELICHUS TPETEUCKOro Cy1a, U
OTMEYaeT, 4YTO TOCYHApCTBEHHBIM CyJ  pacCMaTpuBacT  UCKIIOYUTEIBHO
IIPELYCMOTPEHHBIEC 3aKOHOM OCHOBAHUS JUIsl OTMEHBI PEILEHUS TPETEUCKOTO Cy1a.

PaccmarpuBast OCHOBaHMS U1 OTMEHBI PELICHUS TPETEUCKOTO Cy1a C O3ULUU
IPAaBONMPUMEHUTEIbHOW NPAKTHKH, aBTOPOM OTMEYAETCsA, UTO HaMWOOJBIIYIO
TEOPETHUUYECKYIO U IIPAKTUYECKYIO CJIOYKHOCTh IPEIACTABISAECT TAKOE OCHOBAaHUE, KaK
«HApYLIEHWE OCHOBOIOJIATAIOIIMX NPHUHIMUIIOB POCCHUCKOTO mpasa». Ha mpakrtuke
apOUTPaXHBIMU CyJJaMU pa3iIUYHbIX cyObekTOB Poccuiickoil @enepanuu nojx 3TUMU
IPUHIUIIAMU IIOHMMAIOTCH: OCHOBOITOJIATAOIINE HOPMBI  POCCHUICKOTO
3aKoHOJaTenbcTBa (ApOUTpaXKHBIA Ccyn AcTpaxaHCKOW OOJIACTH); TMPHHIIUIIBI
3aKOHHOCTH, KOH(UIEHIMAIbHOCTH, HE3aBUCUMOCTH M  OECHpHUCTPacTHOCTH
TPETEUCKUX CYyIEH, NUCHO3UTUBHOCTH, COCTS3ATEIIBHOCTM M PABHOIPABHUS CTOPOH
(ApOutpaxubiii cyn PecnyOmukum TaTtapcTaH); HOPMBI MaTepUANBHOTO TIpaBa
(ApOutpakHbiii cya bBpsHCKO#M 007acTH); OCHOBBI IIpaBomopsiaka Poccuiickoi
Deneparun (Penepanpabiii Apoutpaxkusiii cyn CeBepo-Kaskasckoro Okpyra) u ap.

Comunapusupyscs ¢ BeiBogamu A.U. 3aiiiieBa u B.B. SIpkoBa, aBTop cuuraer,
YTO MPU PELICHUHU BOIIPOCA O TOM, HapyLIaeT WM HET PELICHHE TPETEUCKOro cyaa
OCHOBOIIOJIATAIOIIME TNPUHIMUIIBI POCCHUKMCKOIO IIpaBa CJIEAYET OCHOBBIBATBHCSA Ha

COIMOCTABJICHUHU M COOTBCTCTBHMHU €TI0 COACPIKAHNA KOHCTUTYHMOHHBLIM IIPHHOUWIIAM,
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chopmynupoBaHHbiM B riaBax 1 u 2 Koncrutymnuu PO, a Takxe B 00s13aTEIBHBIX IS
Poccun MexayHapoaHO-IpaBOBBIX JOKYMEHTAX.

B mpemuvem napazpaghe aBTOPOM aHaJIM3UPYeETCs TaKas
CYJIOTPON3BOCTBEHHAs (opMa B3aUMOJCHCTBUS apOUTPAKHBIX U TPETEHCKUX
CyZIOB, Kak BblJaya KCIHOJHHUTEIBHOTO JINCTA HA MPUHYAUTEIBHOE HCIOJIHEHUE
pELIEHUs TPETEUCKOrO Cya.

Jlena o BbIau€ UCHOJHUTEIBHBIX JUCTOB HA MPUHYIUTEIHLHOE HCIOJHEHUE
pelieHuil TpeTeCKUX CyJO0B, paBHO Kak M Jella 00 OcCHapuBaHUU pelIeHUMN
TPETEICKUX CY/IOB, HE SIBIISIIOTCA HCKOBBIMH, TaK KaK CIIOPHOE MPABOOTHOLLEHUE YKE
pa3penieHo MHbIM FOPUCAUMKIHMOHHBIM OpraHoM. OJHaKo, OTIAEIbHBIMH aBTOpPaMH
(E.B. KympsiBues, S.®. ®PapxtauaoB) u mnpaonpumenureasmu ([Ipesuaumym
Briciiero Apoutpaxuoro Cyna P®) coBepmieHHO 0€30CHOBATEIFHO JTAHHBIE Jieja
OTHOCSITCA K MCKOBBIM, JIMIIA, YYacTBYIOIIME B [€j€, UMEHYIOTCS HCTHAMU U
OTBETYMKAMH, a 3asBJICHHE O BbIJAYE HCHOJHUTENBHOIO JIMCTA — HCKOBBIM
3asBieHueM. [[o MHEHHIO aBTOpa JIML, YY4acTBYIOLIMX B JI€JaX JAHHON KaTeropuw,
cleyeT UMEHOBATh <«GasgBUTENb» U «IOJKHUK», Kak npeniaraer A.W. 3aiiues, 1160
«GasBUTENIN» U <3aMHTEPECOBaHHbIE JINLa», Kak nuuet E.A. Tpeniesa.

B pamkax pganHoro mnaparpada aBTOpPOM aHaJU3UpyeTcs Takas Moadopma
B3aMMOJICUCTBUSl  ApOUTPAXKHBIX W  TPETEUCKUX CYIOB, Kak HCTpeOOBaHME
apOUTPaXHBIM CyJIOM MAaT€pPHAIIOB JIeNia, PACCMOTPEHHOTO TPETEUCKUM CYIOM.

Otmeuaercs, yTo AaHHas nMojadopMa MOXKET ObITh peaii30BaHa apOUTPaKHBIM
CyJIOM HCKJIIOYUTEIBHO B MPOLECCE €ro B3aUMOJACHCTBUS C TPETEUCKUM CYJIOM B
dbopme ocmapuBaHWs pEIICHUS TPETeUCKoro cyma Jaubo B (opme Bbgaun
VCIIOJTHUTEIILHOIO JINCTA HA PUHYIUTEIBHOE UCIIOJHEHNE MTOCIETHETO.

[Tpu peanuzauuu naHHOW MOAGOPMBI B3aMMOACHCTBUS HAAJICKHUT YUYUTHIBATDH
CJIeYIOIME CYIIECTBEHHBIE ACMEKThI: TOJBKO CYbsi KOMIIETEHTHOTO apOUTPaXKHOTO
cyJla, pacCMaTpHUBAIOLIUI 7110 00 OTMEHE PEIICHHS TPETEUCKOro Cy/ia UM O Bblaye
UCTIIOJTHUTENILHOTO JIMCTa Ha €ro MPUHYIUTEIbHOE UCTIOTHEHHNE, BIIPaBe UCTPEOOBATH
U3 TPETEHCKOro cyJa MaTepHuayibl CaMoro Jena; UCTpeOOBaHWE MATepUasoB Jela U3

TPETEUCKOrO Cy/Aa BO3MOXKHO JIMIIb HAa CTaJUU MOJITOTOBKHA apOUTPaXHBIM CYJOM

27



Jena K CcyneOHOMy pa3OupaTtenbCTBY W HEAOMYCTUMO HEMOCPEICTBEHHO TMpH
CcyneOHOM Pa3z0oupPaTeNbCTBE; CyIbS apOUTPAKHOTO Cya HE MOXKET 10 COOCTBEHHOMY
BOJICU3BSBICHUIO HUCTPEOOBATh M3 TPETEHCKOro Cy/la MaTepuaybl JeNia, TaK Kak
WHUIMATHBA MTOA0OHOTO JEHCTBUS SIBISETCS UCKIIIOUUTENBHON MPEeporaTUBON CTOPOH
TPETEHCKOro CyAONpPOM3BOACTBA; IMpPaBO Ha HUCTpeOOBaHHME MATEpUAJIOB Jelia W3
TPETEHCKOTo CyJla y CyAbH apOUTPaKHOTO Cy/a BOSHUKAET B €MHCTBEHHOM Cllydae
— IIpU HaJIM4UK 000I0HOTO X0JaTaiicTBa CTOPOH TPETEHCKOTO CyIOMPON3BOACTBA 00
3TOM.

He cornamasich ¢ BbICKa3bIBaHHMSIMH OTACIBHBIX TeopeTnkoB (B.B. bnaxees,
E.B. KyxapsBiieB) a Takke CymecTBYIOUICH MPaBONPUMEHUTEIHHON MPAKTUKOM
(ApOutpaknbiii  cynq TBepckoit obOmactu; ApOutpaxkHbiii cyn  PecnyOmwku
Tarapcran) aBTOp CUMTAET, YTO XOAATAUCTBO 00 UCTPEOOBAHUH U3 TPETEHUCKOTO CyAa
MaTepHaloB PACCMOTPEHHOTO Jiejia TOJDKHO OBbITh 3asBJIEHO 00s3aTeIbHO 00EUMHU
CTOPOHAMHU TPETEHCKOro CyAONPOM3BOACTBA B MNHCbMEHHON ¢opme, MO0
3a(pUKCUPOBAHO B MPOTOKOJE. YKa3aHHOE MOJOKEHUE JOHKHO CIIOCOOCTBOBATH
HEYKOCHUTEJIBHOMY COOJIIOJICHUIO OJHOTO M3 OCHOBOMOJIAraloUUMX MPUHIIUIIOB
TPETEeUCKOro pa3dupaTenbCcTBa — MPUHIMIA KOHPHUICHIUATBHOCTH, UCKIIOUEHUS U3
KOTOPOT'O MOTYT OBITh CJI€aHbl TOJIBKO 1O B3aUMHOM IOTOBOPEHHOCTH CTOPOH.

Kpome Toro, ykazanHas mnoadopma B3aUMOAEUCTBUS MOXET OBITh
peain30BaHa UCKIIOYUTEIHHO MPHU UCTPEOOBAHUU MATEPUAIOB PACCMOTPEHHOTO JIeia
U3 TOCTOSHHO JEMCTBYIOIIETO TPETEHCKOro cyna, Tak kKak Tpereiickuii cyn ad hoc
NIOCJIE PUHATHS PELIEHUS B MECSUHBIM CPOK HAIIPABJISET €0 BMECTE C MaTEpUAIAMHU
Jena B KOMIIETEHTHBIN CyJl, @ HOPMaMHM MpPOLECCYyaJbHOIO 3aKOHOAATENIbCTBA HE
IpeayCMaTpUBAETCd BO3MOXHOCTh MCTPEOOBaHUS MAaTEpHUANIOB Jiejla TPETEUCKOro
cyna ad hoar3 apxuBa KOMIETEHTHOTO Cy/ia 10 MECTY €ro XpaHEHHUSI.

He cornmamasce ¢ CymecTByrOIIEW TOYKOW 3pEHUs O TOM, YTO IIpU
pPacCMOTPEHMH JaHHOW KaTeropuu Jen apOUTpaxHbId Cyl NpUOOIIaeT K ey
TpeTeiickoro cyna HoBble NOKyMeHTH (A.B. MakcuMeHKO), aBTOp YKasbIBaeT, 4TO
JAHHOE YTBEPKICHUE HE COOTBETCTBYET JEUCTBUTEIBHOCTH, TaK KAK, BO-NEPBBIX,

pPacCMOTPEHHOE TPETEHCKUM CYAOM JIeJI0 XPaHUTCS B €ro apxuBe (3a pPEeIKuM
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UCKIIIOYCHUEM pacCMOTpPEeHHsI Jien Tpereiickum cyaom ad hoc), BO-BTOpBIX,
apOUTpaXHBIA CyJ, TPHUHSIB 3asBJICHHE O BbHIJAYEC HCIIOTHUTEIHHOTO JIUCTa Ha
NPUHYIUTEILHOE UCIIOJHEHUE PEIIeHUs TPETEHCKOTro cyia, BO30YKIaeT CBOE JAeI0, a
HE TIPOJOJDKAET PACCMOTPEHHUE Jeia, BO30YKIEHHOTO TPETCUCKUM CyJIOM U, B-
TPEThbUX, HU OJHHU IOPUCAMKIMOHHBIM OpraH He HaJeNieH MPaBOM IMPOAOKAThH
paccMOTpeHHe Jielia, BO30YKIEHHOTO U paCCMOTPEHHOTO APYTUM IOPUCTUKITMOHHBIM
OpraHoOM.

[Tonemusupys ¢ A.B. Makcumenko u T.H. HemataeBoil, cuuTaronimmu, 4to
3a/laueil pacCMOTpPEHUs apOUTPAKHOTO CyAa B MPOM3BOJICTBE IO JEiNaM O BbIgade
WCIIOJTHUTEIILHBIX JIUCTOB HA MPUHYIWUTEIHLHOE HWCTIOJHEHUE PEIICHHs TPETEHCKOTro
cyJlia SIBJIIeTCS MPOBEPKA TPETEHCKOro PEIIeHHs], TPETEHCKOTO COIAIlICHHUs, a TaAKXKe
OTJIETBHBIX ACIIEKTOB TPETEHCKOTO pa30upaTesibcTBa Ha COOTBETCTBHE KPUTEPHSIM,
yctanoBlieHHbIM cT. 239 AIIK P®, a takxke, 4To B 3THX LEAX apOUTPaXKHBIN CY[
BIIPABE UCCJENOBAaTh JIOOblE HEOOXOAMMBIE J0KAa3aTeIbCTBA, B TOM YHCIE H
00CTOSITEILCTBA, YCTAHOBIICHHBIE TPETEUCKUM CyIOM, TO €CTh (PaKTHUECKH
NIEPEOLICHUTh COOpAHHbIE U MCCIEAOBAHHBIE TPETEHCKUM CYAOM JI0Ka3aTebCTBA U
MEePECMOTPETh TPHUHATOE WM pEIICHWEe, AaBTOP TMPUXOIUT K JHAMETPaIbHO
POTUBOIIONOKHOMY BbIBOJy. Kak u mnpu B3auMoaecTBUU apOUTPaKHOTO MU
TpeTeiickoro cyaa B popme ocriapuBaHusi pEIICHUs OCIEIHEr0, TaK U B 3TOH (hopme
B3aMMOJICHCTBHSI KOMIIETEHTHBIM apOUTpaXHBIN CyJ BIIpaBE€ MPOBEPUTH PEIICHHE
TPETEHCKOro cyna TOJbKO Hamuuue / OTCYTCTBHE OCHOBAaHUM, HWMIIEPATUBHO
3aKpETUICHHBIX B 3akoHe. Kakux-mm0o WHBIX TOJTHOMOYUN y KOMIETEHTHOTO
apOUTPaXKHOTO CyJla HE UMEETCS.

Hannast ¢dopma B3auMOACHCTBUSL apOUTPAKHBIX M TPETEHCKHX CYJIOB BO
MHOTOM CXO’Ka C UX B3aUMOJICHCTBUEM B (JOpME OCTIaPUBAHUS PEIICHHS TPETEHCKOTO
cyna.

CyliecTBEHHbIM €€ OTJIMYHUEM, BbI3BIBAIOIIUM OIPEACIICHHbIE CIOXHOCTH B
PABONPUMEHHUTEILHONU JESTENIbHOCTH, SBISETCS MPEAyCMOTpeHHas B 4. S5 cr. 238
AIIK P® cutyanus, xorma mnapauieJbHO HAa PACCMOTPEHHMH B KOMIIETEHTHOM

apouTpaxxHoM cyne (cydgax) HaXomATCs U 3asBIEHHE 00 OTMEHE peIIeHUs
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TPETEICKOrO Cyla W 3asBICHUE O BbAAYE HCIOIHUTEIBHOIO JIMCTAa Ha €ro
NPUHYAUTEIFHOE UCIIONHEeHNE. B nanHOM cuTyalu B COOTBETCTBUU € 4. 5 cT. 238
AIIK P® apOutpakHblii Cya, B KOTOPOM paccMaTpHUBAETCs 3asBJICHUE O BbIJaue
WCIIOJHUTEIBHOIO JINCTA HA MPUHYUTEIHHOE UCIOJIHEHUE 3TOrO PEIICHUS, MOXKET,
€CJIM TPU3HAET 11eJIeCO00Pa3HbIM, OTJIOXHUTh PACCMOTPEHHUE 3asBJICHUS O BbIJaue
UCITOJIHUTENILHOTO JIUCTA.

He cornamasce ¢ 3akoHonatenbHoON hopmynupoBkoit 4. 5 cr. 238 AIIK PO,
aBTOp CUMTAET, YTO B OJTOM CHUTyallUd CYAbS apOUTPAKHOIO CyJa OKaKeTcs
JMIIEHHBIM BO3MOXXHOCTH YKa3aTh B OIpeNeNeHUH 00 OTIOXKEHUH PaCCMOTPEHHS
Jena KOHKPETHYIO JaTy HOBOTO CyAeOHOro 3aceqaHusi, Tak Kak OHa Oyzer
00yCaBIMBATLCA LIETBIM KOMILJIEKCOM CYOBEKTHUBHBIX MPUYUH, HAa KOTOpPbHIE OH
BO3JICICTBOBATh HE B COCTOSIHMU. [IpyM NMpUMEHEHUU NaHHOTO OCHOBAHUS CIEAYET
BECTU pEYb, C BHECEHHMEM COOTBETCTBEHHBIX KOPPEKTUB B JICUCTBYIOIIEE
3aKOHOJIaTE€IbCTBO, HE O BO3MOXKHOM OTJOXEHHHU, a 00 o00s3aTeIbHOM
IPUOCTAHOBJIEHUH TMPOU3BOJACTBA Mo jeay. Kpome Toro, Oosiee JOTUYHO H
1eaecoo0pa3Ho ObLIO0 OBl IPU ATOM MPUMEHSTH MPEANOCHIIKY, 3aKPEIUICHHYIO B 1. 1
9. 1 cr. 143 AIIK P® — <«@eBO3MOXKHOCTH PACCMOTPEHHS [AaHHOTO Jelia [0
paspelieHust Apyroro jaejia» u, Kak ciencteue, noioxenue m. 1 cr. 145 AIIK P®
MPUMEHUTEIBHO K CPOKY NMPHOCTAHOBJICHHUS — IO BCTYIUICHHS B 3aKOHHYIO CHITY
CyJeOHOT0 aKkTa COOTBETCTBYIOIIETO Cy a».

Kpome TOro, B COOTBETCTBUM C yKa3aHHOW HOPMOW CyAbSi KOMIIETEHTHOTO
apOUTPaXHOTO CyAa BIpPaBE M MPOJOJDKUTH PACCMOTPEHHUE 3asBJICHUS O BbIJAUE
WCIIOJIHUTEIILHOTO JINCTAa W JlaXXe BBIIATh €r0 B TO BpeMs, KaKk B JIPYroMm
apouTpakHoM cyae (WM Jaxe B OTOM K€, HO JAPYTUM CyAbei) Oyaer
paccMaTpuBaThCS 3asBICHHE 00 OTMEHE pElIeHHs TPETEHCKOTo Cyna, Ha KOTOpOoe
UCIIPAIIMBAETCS MCIHOJHUTEIbHBIM JuCT. B pe3ynpraTre Jserko mporHo3upyema
KOJUIM3UOHHAS CUTYyallusl, IPU KOTOPOH OJHUM Cyabeil apOuTpakHoro cyaa Oynaer
BBIJIAaH HWCIIOJIHUTENbHBIA JIUCT HAa TPUHYIUTEIHLHOEC WCIOJHECHHE PEIICHUS
TPETEICKOro cyAa, KOTOpOe APYIMM CYJIbeM Takoro K€ WU TOTO e cyaa Oyaer

OTMCHCHO.
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[Ipesuanym Bricmiero Apourpaxnoro Cyaa P®, mpoananu3upoBaB JaHHYIO
cutyanuio B MHpopManmoHHOM NHChbME YKaszal, 4To «ApOUTPaXKHBIA Cy[a BIpPaBe
BBIHECTHU OIpejieieHre 00 OObeAMHEHUH NNl MO 3asBJIECHUSIM 00 OTMEHE pellIeHUs
TPETEUCKOTO CyJa W O BbIJAY€ HCIIOJHUTEIBHOTO JIMCTA Ha IPHUHYIUTEIBHOE
UCIIOJIHEHHE PEILIECHUs TPETEeUCKOro cyna B cly4yae, eclid 3asBlIeHuE 00 OTMEHe
pElIEHHUs] W 3adBJICHUE O BbIAAYE€ MHCHOJHUTEIBHOIO JIMCTAa NOJAHBI B OJMH
apOUTpaKHBINA CYI» ! He cornaurasics ¢ ganuoi PEKOMEHIAMEN, aBTOP CUUTAET, YTO
yKa3aHHBIA 10/1X01 OyAeT Tpy00 MPOTUBOPEUUTH OOIIEH KOHIEMIUU IEHCTBYIOIIETO
AIIK P®, Tak kak HOpMa O BO3MOXXHOCTH COEJIMHEHHUU JAEJI B OJHO MPOHU3BOICTBO
conepxurcs B rinaBe 13 AIIK P® u pacnpocTpaHsAtoTCa UCKIIIOUYUTENBHO HA UCKOBBIE
kareropuu nen. [ena ke 006 ocnapyBaHUU PEIICHUN TPETEHCKUX CYJIOB U O BblIaye
UCIIOJTHUTENbHBIX JIMCTOB HAa MX NPUHYAUTEIHHOE HUCIOJHEHHE HE MOTYT OBITh
OTHECEHbl K HCKOBBIM KaTEropusiM, a, CJEAOBAaTelIbHO, U OOBEIUHEHBI B OJHO
IIPOU3BOJICTBO.

ITonemMusupyst ¢ TOYKOW 3pEHUs], COTIACHO KOTOPOM OCHOBAaHMS Ul OTKa3a B
BBIJIaYE€ KCIOJHUTENBHOTO JINCTA HA MPUHYJUTEIBHOE MCIIOJIHEHUE PEIICHUS
TPETEHUCKOTO CyJla TAKHE K€, KAK U OCHOBAaHMS Il OTMEHBI PELICHUS] TPETEUCKOTO
cyna (T.K. AngpeeBa, I''A. Xumun, A.H. Kyso6arapos, II.A. JleGeneB), aBTOp
yka3biBaeT, uto B m. 1 4. 2 ct. 239 AIIK P® conepxutcs MONOIHUTEIBHOE, MO
CPaBHEHHUIO C OCHOBAaHMSIMU Ul OTMEHBI PELICHUS TPETEUCKOIO CyJa, OCHOBAHHUE
JUIS. OTKa3a B BbIJAYE HMCIIOJIHUTEIBHOTO JMCTAa HAa MPUHYAUTEIBHOE HUCIOIHEHUE
pelmeHnss TPETEUCKOro Cyna — pEelIeHHE TPETEUCKOro Cyna eme He CTalo
00s13aTeNBbHBIM AJI1 CTOPOH TPETEHCKOro CyIOMpPOM3BOACTBA WM OBLIO OTMEHEHO
100 ero UCroaHeHUe ObUIO MPUOCTAHOBIEHO apOUTPAKHBIM CYJIOM.

Cama (GopMynHpoOBKa <«peIieHUE €IIe HE CTa0 O0S3aTeIbHBIM JUIsI CTOPOH

NpeACTABIACTCA TPYAHO 06’1)510HHM01>1, TaK Kak.

! Cm.: 1. 13 Mudopmanmonnoro mucsMa Ipesuanyma Bricmero ApGurpaxuoro Cyna PO or 22
nekabpst 2005r. Ne 96 «O030p MpakTUKU PaCCMOTPEHHUS apOUTPAKHBIMH CYJaMH T O MPU3HAHUHU
U TpPUBEJCHUM B HCIOJHEHHE pEIIEHUH HWHOCTPAHHBIX CYIOB, OO0 OCMAapUBAHUU pPELICHUN
TPETEHCKUX CYIOB W O BBIJaue HCIIOJHUTEIBHBIX JIMCTOB HAa TPUHYAUTEIBHOE WCIIOJHEHHE
peteHuit Tpereiickux cynos» // Tpereiickuit cyn. 2006.Ne 1. C. 39-40.
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BO-TIEPBBIX, B COOTBETCTBUU C cozaepkanueM cT. 31 D3 «O tpereiickux cynax
B Poccuiickoit deneparum» pemieHne TPETEUCKOro Cyaa SBIAETCS 00s3aTeIbHBIM
JUIS1 CTOPOH TPETEUCKOTO CYAONPOU3BOICTBA;

BO-BTOPBIX, TIO OOIEMy MpaBUJly PEIICHHE TPETEUCKOTO CyAa CTAaHOBUTCS
00si3aTeNbHBIM  JJII CTOPOH TPETEUCKOTO  CYAONPOM3BOACTBA U  MOJJIEKHUT
HEMEIJICHHOMY MCIIOJTHEHHUIO HEMMOCPEACTBEHHO C JIaThl €r0 MPUHSITHS,

B-TPETHUX, TOJIBKO B UCKJIFOUMTEIIBHBIX CIydasx B COOTBETCTBHH C a03. 2 4. 7
ct. 33 @3 «O Ttpereiickux cynax B Poccuiickoit denepariuu» mnpu HEOOXOAUMOCTH
CPOK UCIIOJTHEHUSI PEILICHHS TPETEICKOro Cy/la He COBMAAAET C IaTOW €ro MPUHSITHUS;

B-UETBEPTHIX, OTCYTCTBYET €JIMHAsl CHUCTeMa TPETEUCKUX CYIOB H, Kak
CJEACTBUE, WHCTAHUIMOHHOCTh PACCMOTPEHUS B HHUX [I€J, YTO JAENAET PEIICHUE
TPETEUCKOTO CyJla OKOHYATEIbHBIM;

B-IIATBIX, HEBO3MOXHOCTh IPUHECEHUS HA MPUHATHIE TPETEUCKUMH CyIaMHU
pelieHusl Kakux-nu0o kKano0 JeraeT BCTYIUIGHHME WX B 3aKOHHYIO CHIY
HE3aMeIJIUTEIbHBIM 110 TPUHSATHH.

BcenencrBue ykazaHHOrO pENIEHUWE TPETEUCKOTO CylJa B COOTBETCTBHM C
JEUCTBYIONUM  3aKOHOJATEIHCTBOM CTAHOBHUTCS 00S3aTE€NbHBIM  JJIE  CTOPOH
TPETEUCKOTO  CYJIONPOM3BOJICTBA HE3aMEJIUTEIbHO 1O €ro IMPUHATHH U,
CJIEAOBATEIbHO, OTCYTCTBYET KaK TakKoBas HE TOJBKO BEpPOSATHOCTb €ro
«HE00s3aTENIbHOCTH», HO U TMOJA0OHOE OCHOBaHWE JJii OTKa3a B BbIJAue
VCIIOJIHUTEIILHOTO JINCTA HAa €70 MPUHYAUTEIBHOE UCIIOTHEHUE.

B 3ak/ia0yeHMH Ha OCHOBAaHMM CHUCTEMHOrO aHajau3a JCHCTBYIOIIETO
3aKOHOAATENbCTBA, TEOPETUUECKUX MOJOKEHUN U U3yUYEHUS MPABONPUMEHUTEIBHOMN
IPAKTUKU CYICOHBIX OPraHOB U OTEYECTBEHHBIX TPETEUCKUX CYAOB aBTOPOM
JIETAl0TCsl 3aKOHOAATENbHBIE MPEJIOKEHMS], HAMPABICHHbIE HA COBEPLICHCTBOBAHUE
OenepanbHoro 3akoHa «O Tpereiickux cyaax B Poccuiickoit ®denepauun»,
ApOuTpaXHOTO  TpoIeccyalbHOTO  Kojekca  Poccuiickoit  denepanuu U
['paxxpanckoro mpoueccyanbHOro konaekca Poccuiickor ®depepanun mo BOIMPOCaM

BSaHMOHCﬁCTBH}I rocygapCTBCHHEIX U TpCTCﬁCKPIX CyaoOB.
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