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OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh JUCCEPTALUOHHOIO UCCJICIOBAHMS.

Cpeau MHOrux mpoOjeM, BO3HMKAOIIMX B  OOIIECTBEHHBIX
OTHOLIEHUSAX, OCOOEHHO OCTpOM oOcTaeTcsi mpobiiemMa, CBsI3aHHAs C 3allUTON
IpaBa TPAXJaH HA KUIOE NMOMEIICHUE. AKTYaJbHOCTh €€ COCTOUT B TOM, 4YTO
npuHAT HOBbIM JKunumHbli kojekc Poccuiickoit ®enepaiiuy, BCTYNUBIIUMN B
neiicteue ¢ 1 mapra 2005rona, MeXIay TeM, OTCYTCTBYIOT HayYHbIE Pa3pabOTKH
0 OCOOCHHOCTSIM Cy/eOHOTO PAaCCMOTPEHUS TPAKTAHCKUX JIEJ, CBSI3aHHBIX C
YKUJIMIIHBIMU [TPABOOTHOUIEHUSIMH.

Cormacno cr. 72 Korctutynuu Poccuiickoit denepanuu >KUTUIITHOES
3aKOHOJATEIBCTBO HAaXOJIUTCS B COBMECTHOM BelleHnH Poccuiickoit denepannn
u cyobektoB PO. B cootBeTcTBUM cO cT. 76 KoHcTuTynnu P® 3akoHBI U UHBIE
HOpMaTUBHBIE MPABOBbIE aKThl CyOBekTOB Poccuiickoit ®dexepanum HE MOTYT
IPOTUBOPEUYUTH (eepalbHbIM 3aKOHAM, a B ClIydae TaKOro MPOTHUBOPEUUS
MPUMEHSIOTCSI HOPMBI (peiepanbHOTO 3akoHa. BmecTe ¢ TeM, Ha denepaibHOM
YPOBHE KUJIMIIHOE 3aKOHOJATENIbCTBO /10 HACTOAILIETO BPEMEHH MPEICTABIISIO
co00l J10CTATOYHO OOJIBIIOE KOJUYECTBO HOPMATHBHBIX aKTOB, MPUHSATHIX B
pasHoe BpeMs, Ha pPa3IMYHOM YPOBHE (OT HMHCTPYKIHMHA 110 (eaepatbHBIX
3aKOHOB) ¥ B pa3Hbix rocyaapctBax (CCCP, PCOCP, PD).

[Tocne mpunsatus Xumuraoro kogaekca PCOCP nponuio yxe 6omee 20
ner. B Hamen cTpaHe NpOU30LUIM HACTOJIBKO CEPbE3HBIE IOJUTHUYECKHE H
COLIMAIbHO-dKOHOMUYeckue u3MeHenus (mepectan cymectBoBate CCCP,
Poccuiickas ®enepanus crana npaBonpeemuuiieii PCOCP, KOHCTUTYLHOHHO
3aKpeIUIeH MPHOPUTET YaCTHOW COOCTBEHHOCTH M T.OI.), YTO IKWJIMIIHOC
3aKOHOJIATEILCTBO M, Npexae Bcero Kumumusii kogekc PCOCP, npuMeHsioch
JUIIb B TOM 4acTH, B KOTOpoU He nporuBopeunno Koncrtutynun PO n 3akoHam
Poccuiickoii deneparuu, TeM UM UHBIM 00pa30M PEryJUPYIOUIUM KUIUITHBIC

npaBooTHomeHus. 3akoH P® "O mpuBaTu3anuu KWIMIIHOTO (QOHIA B
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Poccuiickoit @enepanuu’” yCTaHOBWJI TIPAaBO TpakJaH Ha OeCIUIaTHYIO
NPUBATU3ALMS KWIBIX IOMEIMICHUH, HaXOJAUUMXCs B TIOCYJapCTBEHHOM U
MYHUIUNIATBHOM SKAJTUIIHBIX (OHAAX, MPEIOCTAaBIECHHBIX [0 J0roBOpaM
comnanpHoro Haitma. C 1995 roga [I'paxnmanckmii komekc Poccuiickoit
denepanMu peryaupyer BOMNPOCHI, CBA3aHHBIE C BIIAJIEHUEM, IOJIb30BAHUEM U
PaCHOpPSDKEHUEM SKUJIBIMH MTOMEIICHUSIMU, KOTZla KWJIbE SIBJISETCS MPEIMETOM
KOHOMHUYECKOTO 000poTa.

OtcyTcTBME €AMHCTBA IMPABOBOTO  PETYJIMPOBAHUS  SKHIIMIIHBIX
OTHOLUEHUH  3HAYUTENIBHO  YCJOXKHSUIO  OCYIIECTBJIEHHE  TOCYAapCTBOM
NOCJIEIOBATEIbHOM >KHJIMIIHON MOJIMTUKH, NPHUBOJIMIO K HEONPENEIIEHHOCTH B
OCYUIECTBJICHUU TpaKJIaHaMU CBOMX  JKUJUIIHBIX TMpaB M OO0sA3aHHOCTEH,
OCJIOKHSIO MOPSIIOK Cy1€0HOI0 PAaCCMOTPEHHUS 1€ YKa3aHHON KaTEeropuHu.

Kununaeii kogeke Poccuiickoit Denepanui Npu3BaH yHOPSA0YUTh
peryaupoBaHue KWIMIIHBIX OTHOUIEHUH, BMECTE C TE€M, O PEATbHOCTU 3aLIUTHI
npaB TpakJaH Ha >KWJIOE MOMEIIEHWE B HACTOAILIEE BPEMS MOXHO TOBOPHUTH
JUIIb KaK 00 U1eabHOM NEPCIIEKTUBE.

OcoOyro 3HAUMMOCTh Hccaeayemass mpobOiema mnpuoOperaer B
HACTOsIIIee BpeMs, Korja TEepexoJ K pPHIHOYHOM HKOHOMHKE TIpUBENT K
CYILIECTBEHHOMY M3MEHEHHI0 MHOTMX paHEE CJOXKUBILIUXCS OOIIECTBEHHBIX
OTHOIIIEHWH, B TOM YHCIIE U B KWIHIIHON cdepe. ['ocymapcTBeHHas mporpamma
XKUJIMIIHOTO CTPOMUTENIbCTBA IO CYIIECTBY CBEpPHYTa, CTOMMOCTb >KUJIbS
MHOTOKpaTHO Bo3pocia. OCHOBHasl CTaBKa B MPOBOAMMON B CTpaHe pedopme
KUJTUITHO-KOMMYHAIPHOTO XO3SMCTBA CHEJlaHa Ha TO, YTOOBI MOTPEOHOCTH
rpaKaaH B KWJIMIIE YJOBJIETBOPSUIACh 32 UX COOCTBEHHBIE CPEACTBA IyTEM
CTPOUTENIbCTBA WJIM TPHUOOPETEHUS JKUJIbS C MOMOIIBI0 TOCYJapPCTBEHHBIX
0€3BO3ME3HBIX CYOCHIMIA, BBIMYCKA >KWIMIIHBIX CEPTU(UKATOB U JPYTUMHU
cnoco0aMy, HampaBJI€HHbIMM Ha CO3JaHUE IIMPOKOIO CJOSI  YaCTHBIX
COOCTBEHHUKOB JKWJIBIX TMOMEIIEHUN M, KaK CJEACTBHE, Ha CO3JIaHUE DPBIHKA
Kuiabsi. VMeHHO »3Ta 1enb TMpeciefoBajlack M pelanach B Ipolecce

puBaTU3aNMK XuiumiHoro ¢ouaa B Poccuiickoit deneparum.
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B Hacrosimiee Bpemsi 3HauMTENbHAS 4YacTh KUIHIIHOTO (oHmga PO
BBEICHA B TPaXIAAHCKUNA O00OpPOT, UYTO CHOCOOCTBOBAIO  YKPEIJICHHUIO
MMYIIIECTBEHHOTO M COILIMAJBbHOTO TOJIOKEHHUS OIPEACICHHOIO CJIOSI TPak/aH.
BMmecTe ¢ Tem, macca mroaed, OCTPO HYXIAIOMIUMXCA B KUJIbE, HE HUMEIOT
BO3MOXXHOCTH HHM TPUOOPECTH €ro, HU IMOCTPOUTH 3a COOCTBEHHBIE CPEICTBA.
3a00Ty 0 TakuX rpakaaHax JOJKHO B3SATh Ha ce0s TocyaapcTBo. B cBsi3u ¢ aTuM
B 3aKOHOJIATEJIbHOM TMOPSIAKE OMNPENENIEH KpYyr Jul, WMEIOIIHUX IPaBO Ha
OecriaTHOE  TOJYYEHHME KWIbS M3 OKWIMIIHOTO (OHIAa  COLMAIBHOTO
WCIMOJIb30BaHUsA, MOJ KOTOPBIM ITOHMMAETCSI COBOKYITHOCTH IPEIOCTABICHHBIX
rpaxJjaHam IO JOTOBOPAaM  COLMAJIBbHOTO HAalMMa KWJIbIX ITOMEIIECHUN
rOCYJapCTBEHHOTO U MYHHIIMIIAJBHOTO >KWIMIIHBIX (GoHAO0B. J[aHHOE TMpaBo
JIOJKHO 3aIIMIIATHCS CYAOM B CHENHAIBHOM MPOLECCYATbHOM MOPSIAKE.

B nawane 1980x romgoB B y4eOHBINM mpoIlecC IO IOPUIAUYECKOM
CIICIMAIBHOCTH OTACJIBHBIX Y4YEOHBIX 3aBeJeHHWU ObIT BBEJEH CIEIKYpPC I10
W3YYCHUIO TMPOIECCYaTbHBIX OCOOCHHOCTEH pacCMOTPEHHS | pa3penieHus
OTAEIbHBIX KATETOPUM TPaXJAHCKUX JEJ], MEXKIY T€M, B JJAHHOM HallpaBJICHUU
BEIUCh OOIMEe HAyYHbIE W METOJIWYECKHE pa3pabOTKH, HE 3aTparuBaloIIne
CIIeIMAIbHO OCOOCHHOCTH CYJIONIPOM3BOJICTBA MO J€JiaM, CBS3aHHBIM C IIPaBOM
rpaXkJaH Ha )KUJI0€ TOMEILICHUE.

HoBoe xunuiHoe 3aKk0HO0AaTeNIbCTBO MPEAONPEACIIUIO KapAUHAIbHBIE
W3MEHEHHs CIIOCOOOB M CPEJCTB 3alIUMThI KUJIUIIHBIX MpaB Ipaxaad. [lotomy
0cO00 aKTyaJIbHBIM TMPEACTABISETCS HMCCICNOBAHUE CIIOPHBIX BOIPOCOB
MPUMEHEHHUsST OOIMUX W CHEIUAIbHBIX T'PaKIAHCKO-TIPOIECCYATbHBIX HOPM TpHU
PAacCCMOTPEHUHM €N, CBA3aHHBIX C MPABOM IPak/IaH Ha KUJIOE€ TTOMEIIICHHUE.

Cyast B Poccuiickoil ®enepanuu paccMaTpUBAOT MHOKECTBO
KaTEeropuil rpaKJaHCKuX JAed. Bmecrte ¢ Tem, omucaTth BCE€ PA3HOBUIHOCTU
JKUJIMITHBIX CIOPOB U OCOOEHHOCTH MPUMEHEHUS MPU HUX Pa3peIICHUH HOPM
MAaTEPUAJIBHOTO W MPOLECCYAIBHOIO IMpaBa HE MPEACTABISIETCS BO3MOXHBIM B
paMKax OJHOTO JIUCCEPTAIIMOHHOTO UCCIIeIoBaHus. BbIOOp TeMbl nuccepTaluy u

€C COACPIKAHUC OIPCACIHINCh BAXKHOCTBIO ITOAJICIKAIINX Cy,[[G6HOI>i 3aIIUTC
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KUJIUIIHBIX ~TIpaB, HAMNPABICHUSIMU HJKOHOMHYECKOTO U  OOIIECTBEHHOTO
pa3BUTHUSI, HOBU3HOW MKWJIMIIHOTO 3aKOHOJATENbCTBA, TPYAHOCTSMH, KOTOPBIE
MOTYT BO3HUKHYTh B Cy/I€OHON MpaKTHUKE NPH PACCMOTPEHUM U Pa3pelICHUU
rPaXJAHCKO-TIPABOBBIX CIIOPOB, CBSI3aHHBIX C NPABOM TPaXJaH Ha KUIOE
MIOMEIIEHHUE.

[IpuHnunuanbHas HEOOXOJMMOCTh HAyYHOM pa3pabOTKU MpaBuil
pPacCCMOTPEHHUsI CYAOM TPaXJAHCKUX [€Jl, CBSA3AHHBIX C IIPAaBOM TIPAXKIAH HA
KUJI0€ TOMEUIEHUE, TOPOJINIIA HACTOSAILIEE UCCIIEIOBAHUE.

MHorue nosnoxeHus: ['paxxaaHCKOro mpoueccyalbHOro kozexca PO,
PACXOXKICHUS TPAXKIAHCKO-TIPOLECCYAIbHBIX HOPM, coaepxkammxcs B ITIK, ¢
MIPOLIECCYAIbHBIMU HOPMaMH, COJAEPKAITUMUCS B AKUITUITHOM 3aKOHOAATEIBCTBE,
HE MOTYT OBITH OIIGHEHBI TOJIOKHUTEIbHO. B HacTosmeM auccepTarioOHHOM
MCCIIEOBAHUM PAa3pelIatoTCsl BOMPOCHI, KOTOpbIe BO3HUKAKOT npu aHanuse ['TIK
P® u npoueccyanbHbIX HOpM, coaepxkamuxcs B JKumuimHom koxaekce PO.
PaccmoTpenune cynamu TrpakIaHCKHX JEN, CBS3aHHBIX C IPAaBOM TPaKIaH Ha
KUJIOE TIOMEIIEHUE, B COOTBETCTBUUM C HOBBIM JKWIMIIHBIM KOJEKCOM
Poccuiickoit deaepanun N0KHO CTaTh PPEKTUBHBIM CPEACTBOM 3aIlUTHI UX
IIpaB M OXPAHAEMBIX 3aKOHOM HHTEPECOB, YTO MOATBEPKAAET AKTYyaJIbHOCTH
M30paHHOU TEMBI.

IIpeamMeTroM  mcciieqoBaHUsi BBHIOpAaHBI  CIEIUATBHBIE  HOPMBI
IPAXKIaHCKOTO MPOLECCYaTbHOTO MPaBa, PEryJIUPYIOLINE TOPSI0K pACCMOTPEHUS
W paspeleHuss B CyJ€ CHOpPOB, CBSI3aHHBIX C IPABOM TIPAKIAH HA JKWIOE
NOMEIICHHE, a TAKKE 0COOCHHOCTH PACCMOTPEHHUSI )KWIHIHBIX CIIOPOB CYIOM OT
BO30YKJIEHHSI CYJIONIPOU3BOICTBA MO TPAXKIAHCKUM JieJiaM JIAaHHON KaTeropuu 0
BBIHECEHUsI CyAeOHOTO perieHus. B mpeamer ucciaenoBanusi BKIIOUCHBI TaKKe
TEOPETUUYECKHE M MPAKTHUYECKHE TMpPOOJIEeMbl, CBSI3aHHBIE CO cCHelUpUKON
Cy/1e0HOM 3alIUTHI MTPaB IPAKIAH Ha KUIIOE MOMEILEHHE.

3aTpoHyTbIE B JIHCCEPTAlMM BOMNPOCHI OKA3aJIUCh HA CTBIKE

rpaXxXaaHCKOIo IIpoueCcCyajlbHOro IpaBsa 1 > XMJIMIIHOI'O ITpaBa.
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O0bekTOM  HACTOSIIEr0  JUCCEPTALMOHHOIO  HCCJE0BAHMS
SBIIIOTCS OOIIECTBEHHBIE OTHOILICHHSI, BOSHUKAIOIINE B MPOIIECCE PACCMOTPEHHUS
CyZlamu 1€, BOHUKAOIINX WX KUIUIIHBIX TPABOOTHOIIECHUM.

CreneHp Hay4YHOH pa3paloTAHHOCTH TeMBbI HCCJIeJ0BAHUS

Crenenb Hay4yHOU pa3paOOTaHHOCTU TEMBI HCCIEIOBAHMUS MOXKHO
0003HaUNTh KaKk MUHUMaIbHYI0. COBpeMEHHas NMpaBOBasi HayKa HE 3HAET padoT,
KOTOpble OBLTM OBl TMOCBSILIEHBl KOMILJIEKCHOMY H3Y4YE€HHIO OCOOEHHOCTEH
CyJOINPOU3BOACTBA MO T'PAXKIAHCKUM JEJIaM, CBSI3aHHBIM C MPABOM IpaXkJaH Ha
KUJI0€ TOMEIICHHE.

OTnenpHBIE  ACHEKThl  UCCIEAYEeMOW  JHMCCEPTAHTOM  MPOOJIEMbI
ocBemjaniich B paborax B.M. IllepcTioka, OJHAKO 3TO MPOUCXOAMIO O
BCTYIUIEHU B clily AercTByromero Kumumuoro Konekca PO.

esn ¥ 3212494 AUCCEPTALNMOHHOIO MCCJIEI0OBAHUA

OcCHOBHOI1 11€/1b10, KOTOPYIO CTaBWJIA Mepe]; cOO0M auccepTaHT, ObLIO
OTpezieNieHUue CYIIHOCTH M MPOIECCYalbHBIX OCOOEHHOCTEN CYIONMpPOU3BOACTBA
10 TPAKJaHCKUM JI€JIaM, CBSI3aHHBIM C IIPABOM I'PAXK/IaH HA JKUJIOE ITOMEILICHHE, a
Takke pa3paboTKa PEeKOMEHIAIWKA TI0 Pa3pelieHuI0 MpoOJieM, BO3HUKAIOIIUX
IIPU PACCMOTPEHUU A€M YKAa3aHHON KaTerOpHH.

JUist MOCTMXKEHUsT yKa3aHHOW 1€ aBTOPOM OBLIM MOCTaBJIEHBI U
pELIEHBI CIEAYIOIINE 3a/1aUu:

- JaHO TIOHSTHE XKUJIMIIHBIX CIIOPOB KAK CAMOCTOSITEJIbHON KaTeropuu
IPAXKIAHCKHX €1, UCCIEA0BAHA UX CYIIHOCTD;

- 000CHOBAaHO OTHECEHHE CYAOIPOU3BOJICTBA IO JAENaM, CBSI3aHHBIM C
PaBOM TPAXKIAH HA  KWIOE IOMEIIEHWE, K TMOJIBUAY  HCKOBOTO
CyJIOIIPOU3BO/ICTBA,;

- JaHa kjaccUUKAIMS CHEUUAJIbHBIX MPOIECCYabHBIX HOPM,
peayCMaTPUBAIOIINX OCOOCHHOCTU PACCMOTPEHUS U Pa3pEIICHHS IPAKIaHCKUX
JIeJ1 YKa3aHHOM KaTerOpuuy,;

- 0o0o3HayeHbl OCHOBHbIE TPOOJEMBbI  CYAONMPOU3BOJCTBA IO

TpaXXKAaAHCKUM ACJIaM, CBA3aHHBIM C IIPABOM TI'paXKAdH HaA KWJIOC IMOMCHICHHC, U
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MyTH UX IPAKTUYECKOTO U 3aKOHOAATEIBHOTO PEIICHUS.

MeTopnoJiornyeckasi 0CHOBa padoThl

[To3Hanue OCHOBBIBAETCA Ha HW3YYEHHH COOTHOIICHHS OOIMX |
CHeIMaIbHBIX HOPM W TPaBWJI, KOHIICHTPUPOBAHUY BHUMAaHUS HA CHeU(DHUKE WX
NPUMEHEHHUSI TIPM PACCMOTPEHUM SKWIMIIHBIX CHopoB. Takum oOpasom,
METOJI0JIOTHYECKOM 0a30i HCCIIeIOBaHUSl SIBJISIIOTCS OOIIEHAYYHBbIE METOJIbI:
JTUATICKTUKO-MaTePUATUCTHYECKOE TMO3HAHNE OOBEKTUBHOW JCHCTBUTEIHLHOCTH,
aHajau3, CHHTE3, WCTOpUYeckui, Jorudyeckuii. I[loMmumo o0OIIEHAYUYHBIX
MCIIOJB30BAINCh YACTHBIE METOJbI. CHUCTEMHO-CTPYKTYPHBIA, CPaBHUTEIIbHBIN,
(GyHKIIMOHATBHBIN, MOJCITUPOBAHUS.

Teoperuyeckoili OCHOBOM  JIMCCEPTALMOHHOIO  MCCJIEI0BAHUA
SIBJSIIOTCSL TPYAbI YYEHBIX B OOJACTH TPaKAAaHCKOTO MPOIECCYaTbHOTO TIPaBa,
KUJIMITHOTO TIpaBa, TpaKJaHCKOTro Tmpama, oOmeid Tteopun mpasa: C.C.
Aunexkceesa, B.H. Aprynosa, M.U. baittuna M.I., FO.I'. bacuna, I'.I1. baryposa,
O.B. baynuna, A.W. bounepa, M.A. BukyTt, A.A. Brnacosa, I'. Byxxunckaca, H.A.
I'pamommnoit, JI.A. I'pocsk, M.A. I'ypBuua, P.E. I'ykacsna, A.A. JlemuueBa, A.A.
Ho6posonbckoro, H.M. Epmosoii, A. Xrynosoii, U.A. XKepyomuca, I'.A.
Kununa, B.M. XKyiikosa, JI.H. 3aBaackoii, 1.M. 3aiiueBa, H.b. 3elinepa, O.B.
NBanosa, C.A. Wsanomoit, O.B. Hcaenkosoi, N.M. HWcpadumnosa, H.X.
KanmeikoBa, H.M. Koctposoi, B.H. Ky3pmuna, B.M. JleGenesa, JI.OD.
JIucunkoii, H.B. JInutosxuua, I1.B. Jlorunosa, D.b. JIsikoBoi, P.I1. ManankoBoii,
B.®. Macnosa, H.1. Mary3oBa, K.H. Mamyrtunoii, A.A. MenbuukoBa, FO.1.
MenbuukoBa, E.M. HoceipeBoit, I'.JI. Ocokunoii, B.A. Ilanteneenko, A.C.
[Turonkuna, A.I'. Ilpoxopoma, II.B. Pam3zaeBa, N.B. PemernukoBoi, H.
PomanenkoBa, E.P. Poccumuckoii, C.A.CamranoBoii, T.B. Caxuosoii, N.H.
Censkuna, B.P. Ckpunko, FO.H. Crapunosa, B.A. Tapxosa, FO.K. Tosucroro, B.
TpeckoBckor, M.K. TpeymnukoBa, A. Tpynka, A.®. ®dapxtauHona, JI.B.
®wunarosoit, H.B. Uenmnora, H.A. Yeunnoii, J[.M. Yeuota, 3.U. [{pi0ynenko,
M.C. HlakapsH, B.M. Ilepctioka, E.C. Iymeiiko, B.H. Ilernosa, K.C.
FOnenscona, M.K. FOkoBa, B.B. fIpkoBa u qpyrux.
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HopmaTuBHYI0 M SMIHUPHUYECKYI) OCHOBY JUCCEPTAIMU COCTABUIIU
Koncturyuuss P®, I'paxnanckuii npoueccyanbHblid Koaekc P®, JKununsiii
kojekc P®, 3akon PD® «O npuBatuzanuu xuiauiiHoro ¢onaa B Poccuiickoi
denepanun», MHbIE HOPMATUBHBIE aKThl, NOCTaHOBIEHU [lnenyma BepxoBHoro
Cyna Poccuiickoit ®enepauuu, Marepuajibl OINYyOJIMKOBAHHOW CyJae0HOM
MPAKTHUKH, a TAKXKE apXuBbl CyJOB I. MuuypuHCKa U MuUUypUHCKOTO paloHa
Tamb60Bckoii oonactu 3a 2004-2005T.

Hayunas HOBH3HA AUCCEPTALMOHHOTO HCcCJIe0BaAHUA
ONPENEIAECTC TEM, 4YTO BIIEPBbIE B HAYKE IIOCJIE€ BBEICHUS B JCHUCTBUE
KunumniHoro xoxekca Poccutickoit @eaepanuu mpooOieMbl Cy10TPOU3BOICTBA TI0
rpaXJaHCKUM JI€JIaM, CBSI3aHHBIM C MPABOM TpakJaH Ha >KWJIOE IMOMEIICHHUE,
MOIBEPTHYTHl KOMILJIEKCHOMY HccliefioBaHuio. Ha ocHoBe o0mmx TpeOoBaHUMU
I'PaXKIAHCKOT'O MPOIIECCYaIbHOTO 3aKOHOJIaTebCTBA B JUCCEPTAIIMOHHON paboTe
BBISIBJICHBI CrHielU(PUIECKre OCOOCHHOCTH PACCMOTPEHHS CYJOM TPakIaHCKUX
JIeN, CBSI3aHHBIX C MPaBOM TPaXKJaH Ha KUJoe moMenieHne. B pabore mpoBeneH
CPaBHUTEJIbHBIN aHAIU3 3aKOHOB, PETYJIUPYIOIINUX TPAKIAHCKO-TIPOLIECCYaTIbHbIE
Y KWJIHIIHBIE TTPABOOTHOIICHHMS, @ TAKKE OOITUN KPUTUIECKUN aHATIN3 MPAKTUKA
PAacCMOTPEHHUS YKa3aHHOM KaTEropuu AEi B CY/E.

[Tonmy4yeHHbIe B pe3yJibTaTe MPOBEACHHOTO MCCIIEIOBAaHUS BBIBOJIbI, 11O
MHEHHUIO JTUCCEPTaHTa, MOTYT OBITh BBIABUHYTHI HA 3aIUTY B BHUJE CIEAYIOIINX
MOJIOKECHMH .

1. Cynonpou3BoJCTBO MO J€jiaM, CBSI3aHHBIM C IIPaBOM Tpa)kaaH Ha
YKWJIOE MIOMEUIECHHUE, SIBIIAETCSA MOJABUIOM UCKOBOTO CYAOIIPOU3BOACTBA.

3agayaMy PaBOCYIHS MO TPAXKJAHCKUM J€jaM, CBSI3aHHBIM C MPABOM
TpaXIaH Ha OKWIOE TIOMEIICHUE, SBJISIOTCS  OOSCIeYeHWE  3alfuThl
rapantupoBaHHoro Konctutynueit P® mnpaBa rpaxaaH Ha SKWIMIIE,
HaJJISKAIEr0 HWCIOJIb30BaHUSA W COXPAHHOCTH JKUJHUIMHOTO (DOHIA, a TakKke
YKpEIIeHNE 3aKOHHOCTU B 00JIACTH KMITAIITHBIX OTHOIIICHUH.

2. Cyonpou3BoICTBO MO TPAXKIAHCKUM JIeJlaM, CBSI3aHHBIM C IIPaBOM

rpakIaH Ha JKWIOE IIOMEIIECHHE, ONPEACISIETC KaK yperyJIupOBaHHasd



10
IPAXKJAHCKUMHU MPOLIECCYaTbHBIMU HOPMaMU JIESTENIBHOCTD CY/a, Y4aCTBYIOIINX
B JIEJI€ JIMI] U APYTHX YYACTHUKOB IpoOIecca MO PaCCMOTPEHUIO U Pa3pELIEHUIO
CIIOPOB, BO3HUKAIOUIMX W3 MPABOOTHOIIECHUH, CBA3AHHBIX C KOHCTUTYLIHOHHBIM
[IPaBOM T'paX<J1aH Ha KUJIULIE.

3. ChopmynupoBaHbl MOHATUE CIIEHUATBHON HOPMBI, PETYJIHPYIOIIEH
NOPSAZOK CYIONPOM3BOJACTBA MO TPAXAAHCKUM JejlaM, CBSI3aHHBIM C IIPaBOM
IPpaKJaH Ha )KWJIOE IOMEIIEHHE, U €€ TPU3HAKH.

Ona ompenenseTcs: Kak IOMELIEHHAas! B KWIMIHOM 3aKOHOJATEIbCTBE
IpOLECCYaJbHO-TIPABOBAasl HOpPMA, YCTAaHABIMBAIOIIAS HWCKIIOYEHHUS  JUOO
JOTOJHEHUSI B OTHOLIEHUH MOPSIIKA CYJONPOU3BOJICTBA MO JEIaM, CBSI3aHHBIM C
[IPABOM Tpa)<[IaH Ha >KUJIO€ MOMEIEHUE, 0 OTHOIICHUIO K OOIIMM IpaBHiIaM
rPaXJAHCKOr0 Cy10Npon3BOACTBA. [[pu3HaKku TakOM HOPMBI:

a) cdepa IeiCTBUS - pacCUMTaHa Ha MPUMEHEHUE TIPH PACCMOTPEHUH U
pa3pelIeHny TOJIbKO JIEJ, CBA3aHHbIX C KWINLIHBIMU CIIOpaMU;

0) comepkaHWE HOPMBI — UCKIIOUEHHUS MO0 JOMOJHEHHS B
OTHOLIEHUU  TMOpsJIKa  CYAOINpPOU3BOJCTBA,  Kacalwlluecs  Kpyra  JIMII,
YYaCTBYIOIIMX B JI€JI€, OCHOBAHMS UCKA, IPEIMETA TOKA3bIBaHUS, TOyCTUMOCTH
JI0Ka3aTeNbCTB, Ipoliecca JTOKa3bIBaHUS BOOOLIE M OCOOEHHOCTEH CyneOHOro
pELICHNUs [0 KUIMIHBIM CIIOpaM;

B) COJEpKATCs B MCTOYHHKAX MATEPHAIBHOTO MPaBa — B JKWJIHIHOM
3aKOHOAATEIIbCTBE.

4. CnenuaibHble HOPMBI, PETYIHPYIOIIUE NOPSIOK CYJONPOU3BOJICTBA
N0 TPaXIAAHCKUM JIeJaM, CBS3aHHBIM C JKWIMIIHBIMUA IPABOOTHOLUEHUSMH,
KJIACCU(PUIIMPOBAHBI 10 XapaAKTEPy PEryIMPYEMbIX OTHOLLEHUH Ha:

- CHelUaJbHbIE HOPMBI, YCTAaHABIMBAIOUIME MOPSIOK J0CYAeOHOTO
YPEryJIUpOBaHus CIIOPOB, CBSI3aHHBIX C IIPAaBOM I'PayKIAaH Ha KUJIOE MIOMEIICHHUE;

- CIIeMaJIbHbIE HOPMBI, YCTAHABIUBAIOLIUE TOJBEAOMCTBEHHOCTD Cy1y
YKa3aHHOW KaTEeropuu rpaXaaHCKUX e,

- ClIelMajIbHble HOPMBbI, YCTAaHABJIMBAIOLINE KPYT JIMILI, YYaCTBYIOLIUX B

JA€JIC, CBJA3aHHOM C IIPABOM I'paXJaH Ha XXUJIUIIIC,
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- CHEUHATbHBIE HOPMBI, PEIVIAMEHTUPYIOIINE NPOLECC JTOKA3bIBAHUS
10 TPaXXJAHCKUM JIeJIaM JaHHOU KaTerOpuy;

- CHenyajgbHble HOPMBI, YCTaHABJIMBAIOIIHUE COJIEpkKaHUE CYIeOHOro
pELICHUS 110 JaHHOW KAaTErOpUU TPAXKIAHCKUX AE.

5. Criopsl, cBsI3aHHBIE ¢ TIPABOM T'PAXKJIaH Ha KUJI0€ MTOMEIICHHE, SIBIISIIOTCS
CaMOCTOSITEIIbHOM KAaTETOpUEN TPaXIAHCKUX JeJl. B 3Tol CBA3M aBTOPOM
chopMyTUPOBAHO MOHSATHE KUJIHUIIHOTO CIIOPA U OMPEICTICHBI €T0 MPU3HAKHY.

KunuiHeld  crmop  mpeAcTaBiseTr  co0oit  (opManbHO — MPU3HAHHOE
pa3HoTJIacue MeXJy CyObeKTaMHu >KHIWITHOTO TIpaBa, BO3HHKIIEE MO (HAKTy
HApYLICHHUS WM OCIAPUBAHMUS IPABA HA KWJIOE MOMEUICHHE OJHOM CTOPOHBI
YKUJTMITHOTO TPABOOTHOILICHUS JPYrod CTOPOHOM, TpeOyroliee yperyaIupoBaHus
CaMUMH CTOPOHAMU WJIA PA3PEUICHUS CYIOM.

[Tpu3Haku >KUIMITHOTO CIIopa!

- IPEAMETOM JKWIMIIIHOTO CHOpa SIBIAETCA TO WM MHOE MPaBO HA JKUJIOE
MMOMEILICHHE,

- KpYT CyOBEKTOB CIIOpa CTPOTO OMPEICNICH 3aKOHOIaTeIbCTBOM,

- OCHOBAaHMEM BO3HUKHOBCHMS CIIOpa SBISETCA HAPYLUICHUE WIIH
oClapuBaHuEe CYOBEKTHMBHOI'O IIpaBa JIMIIA Ha JKWiIoe mnomelineHue (cyObekra
criopa) IPyruM KOHKPETHBIM JIUIIOM (HapyIIHUTEeIeM).

6. JKwmumaeie cnopel TOApaseNeHbl HA OTIEIbHBIE BHUILI B
3aBUCHUMOCTH OT XapaKTepa MpeIbIBIsIEMbIX HICKOBBIX TPEOOBAHUM:

- CIIOPBI, CBSA3aHHBIE C TPUBATU3ALUEH JKIIIBIX TTOMEIICHUH;

- CIIOPBI, CBA3AHHBIE C BBICEJIEHUEM U3 KUJIbIX MOMEILICHHUIA,

- CIIOpBI, CBSI3aHHBIE C M3BIATHUEM 3EMEJIBHOTO ydacTKa, Ha KOTOPOM
PACIIOJIOKEHO JKUIIOE MOMEILIEHHE, JI1 TOCYAapCTBEHHbBIX WM MYHULIMNATbHBIX
HYX]T;

- CHOpBI, CBSI3aHHBIE C TPUHYJAUTECIBHBIM OOMEHOM >KHUJIOTO
ITIOMEIICHUS,

- JKWJIMITHBIE CIIOPHI, CBSI3AaHHBIE C CEMEWHBIMU MTPABOOTHOIICHUSAMU;

- CIIOPBI, CBSI3aHHBIE C MEPEYCTPOWCTBOM U (WJH) TEperIaHuPOBKOMN

11



12
JKAJIBIX ITOMEIIECHUM.

I[ToMuMO H3710KEHHOTO, HOBHU3HA JHCCEPTALIMOHHOTO HCCIEAOBAHUS
MOJTBEPKAAETCS pEKOMEHAAIUSIMU JIUccepTaHTa I10 MPUMEHEHUIO
3aKOHOJIATENBCTBA, PETYIUPYIOUIETO BOIMPOCH PACCMOTPEHUS W Pa3pelICHUs
CyJaMHM >KWJIMIIHBIX CIIOPOB, a TAKKE MPEIJI0KEHUSIMHU 1O COBEPIIIEHCTBOBAHUIO
JIEUCTBYIOIIETO 3aKOHOJIaTEILCTBA, PETYJIMPYIOLLETO OPSIJIOK
CyAOIPOU3BOACTBA IO T'PAXKIAHCKUM JI€JiaM, CBA3aHHBIM C MPABOM IPa)KIaH Ha
YKUJIO€ MIOMENIEHUE, KOTOPBIE U3JIOKEHBI B 3aKJIFOYEHUM TUCCEPTALIUHU.

Hay4Hoe u npakTu4yeckoe 3Ha4eHne padoThl

[To3Hanue 0COOEHHOCTEN CyJIONMPOU3BOJICTBA MO TPAXKIAHCKUM JejiaMm,
CBSI3aHHBIM C TPABOM TPAXKJIAH Ha JKWIOE IMOMEIICHUE, TMO3BOJUIO  aBTOPY
chopMynupoBaTh ~ PEKOMEHJAIMM 1O  NPABWIBHOMY TPUMEHEHUIO U
COBEPIIICHCTBOBAHUIO CIHEIUAIBHBIX TPAKIAAHCKUX MPOLECCYATbHBIX HOPM,
conepxaiuxcs B KununHoM koaekce Poccuiickoit Denepanu.

[IpumeHeHue 3TUX peKOMEHAAIMIA HAa MPAKTUKE MPU PACCMOTPEHUH U
pa3pelIeHUH TPaXKIaHCKUX J1eJ1, CBA3AHHBIX C )KUJIUIIHBIMU TPABOOTHOILICHUSMH,
Ha Haml B3IV, JODKHO CIOCOOCTBOBATH YCHIJICHUIO TapaHTUH CyAeOHOU
3alIMThl KOHCTUTYLIMOHHOTO MpaBa rpa)<JiaH Ha >KUJI0€ TOMEILCHUE.

Pe3ynbTaThl HcClieIOBaHUS MOTYT CTaTh OCHOBOM OyAylIMX HAyYHBIX
W3BICKAaHUM B O0JACTH TPaXKIaHCKOTO TPOIECCYyaIbHOTO TMpaBa, KIJIUIIHOTO
mpaBa, a TaKXK€ MNPUMEHATBCS JJIsl MPENoJaBaHUs COOTBETCTBYIOIIMX
IOPUANYECKUX JHUCUUIUIMH, B YaCTHOCTH, TPa)XAAHCKOTO MPOLECCYATbHOTO
MpaBa, KUJIUIIHOTO MpaBa, a Takxke creukypcea «lIponeccyanbHble 0COOEHHOCTH
pAacCMOTPEHHUSI W PA3PEUICHUS] OTACJBHBIX KAaTerOpUWd TpaXIaHCKUX OEI» B
BBICIIINX U CPETHUX CHEIUATBHBIX YUeOHBIX 3aBEACHUSIX.

Anpobanus pe3yJbTaTOB UCCJIET0BAHMS.

Jluccepranysi MOJArOTORJICHA M BBHINOJIHEHA HAa Kadeape rpaxaaHCKOro
mpoiecca  TOCYJapCTBEHHOTO  00pa3oBaTEIbHOTO — YUPEKIEHUS  BBICIIETO
npodeccuoHaIbHOTO 00pa3oBaHus «CapaToBCKas TOCYJIapCTBEHHAas aKaJeMus

npaBa» TMOJ PYKOBOJACTBOM JIOKTOpa IOPUAMYECKHX Hayk, mpodeccopa

12



13
O.B. HcaenkoBoii, T/ie MPOU30IILIO €€ PEIEH3UPOBAHNE U 0OCYKICHHE.

OcHOBHbBIE BBIBOJBI U MPEIJIOKEHUS U3T0KEHBI TUCCEPTAHTOM B TPEX
OMyOJIMKOBAHHBIX CTaThiX. Pe3yiabTaThl, TMOJy4YEHHbIE JTUCCEPTAHTOM, Ha
OCHOBAHUH CIIPABKM O BHEJIPECHUM MCIIOIB3YIOTCS B MPENOJAABAHUU Kypca
IPaXXIAaHCKOTO TMpoleccyalbHoro mnpasa B Hukeroponackou axamemuun MBJI
Poccun.

PesynbraThl wuccrmenoBaHusT OBUTM  JTOJIOKEHBI HA BCEPOCCHUMCKOM
KOH(epeHIInHn «AKTyalbHbIE IPOOIEMbl TPaXKIaHCKOTO MpaBa, TPaXAaHCKOTO U
apOuTpaxHoro mporecca» B T. Boponexxe 15mapra 2002roma, mexmayHapo1HON
HAyYHO-TIPAaKTUYECKON KoHpepeHun «35 et Poccuiickoii mpaBoBO# akaaeMun
MunucrepcrBa toctunuu Poccuiickoin @Penepauru U €€ poJjb B PA3BUTUU
1opuanYeckoro oopasosanus» B Mockse 13 okta6ps 2005roqa.

CTpyKTypa IucCepTalMOHHOI0 UCCICI0OBAHMS.

Hacrosiee nuccepTalmoHHOE HUCCIENOBAHUE COCTOMT U3 BBEICHHS,

JBYX TJIaB, MOAPA3ACSIONMXC Ha aparpadsl, 3akatodeHust 1 Ondauorpadum.

OCHOBHOE COAEP XAHUE PABOTHBI

Bo Baegennu 00OCHOBBIBAETCS AaKTyaJIbHOCTh TEMbl HCCIEIOBaHUS,
OTpeeNsieTcsl CTENeHb €€ pa3paboTaHHOCTH, POPMYIUPYIOTCS LETH, 3a7a4ud U
METOJIOJIOTUYECKUE OCHOBBI, (DOPMYIHPYIOTCSI TOJOXKEHUS M PEKOMEHIAIHH,
BBIHOCHMbBIE Ha 3alllUTy, YyKa3blBaeTCs MpaKTHuecKass U TeopeTHdecKas
3HaYUMOCTb padOThI, 1al0TCA CBEAEHUS 00 anpoOalyy U BHEAPEHUH PE3yIbTaTOB
VICCJIEIOBAHMS, IPOBEAEHHOIO TUCCEPTAHTOM.

I'nmaBa nmepBasi — «OO01Ias XapakTEPUCTHKA U OCOOEHHOCTH TPa)kKIaHCKUX
Je7, BO3ZHUKAIOUIUX U3 JKWIHIIHBIX MPABOOTHOIIEHUI» COCTOUT U3 JBYX
naparpadoB U MOCBSIIEHA WCCIEAOBAHUIO OTJEIBHON KaTErOpUH IPaskJaHCKHUX
el — SKWIMIIHBIX CIHOpPOB, @ TaKXE CHEHHAJbHBIX HOPM, PEryJupYIOIIHNX
CyJIOITPOU3BOJCTBO 10 JIeJIaM TaKOW KaTerOpHH.

B nepBom mnaparpage <«KunuinHble CHOpPbl KakK CaMOCTOSITENIbHAS

KaTeropus rpaxJaaHCKHuX ACI» pacCMAaTprUBAIOTCA IOHATHUC, BUJAbI KUJIIMIITHBIX
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CIIOPOB, BBIJCNAIOTCS WX OCOOCHHOCTH W TMPHU3HAKU, HA OCHOBAaHUHM KOTOPBIX
aBTOP MPUXOJUT K BBIBOJY O TOM, YTO CYIOINPOU3BOACTBO MO JI€JIaM, CBSI3aHHBIM
C IPAaBOM TIpaXJaH Ha XXWIOE IOMEIICHHUE SBISIETCS IMOJABHIOM HCKOBOTO
IIPOU3BOJICTBA.

Kunuiiesle cnopsl BO3HUKAKOT, KOIZAA JEUCTBUS YYAaCTHUKOB JKUJIMILHBIX
OTHOIIEHUH, B TOM YHUCJI€ TOCYJapPCTBEHHBIX OPraHoB, TM00 X HEOOOCHOBAHHOE
Oe3nelicTBre (YKJIOHEHHE OT UCTIOIHEHUS 00sI3aHHOCTEH) MOTYT HapyIIUTh YbH-
TO MpaBa U UHTEpechl. [[03TOMY KUIUIIHBIE CIIOPHI SABISAIOTCS OJHOM M3 CaMbIX
pacnpoCTPaHEHHBIX KATETOPHUI IPakJaHCKUX JEN.

JUtst onpeneneHus NOHATHS <OKWJIMIIHOTO CIIOpa» aBTOP NPOBEN aHaIu3
LIEJIOT0 psAfla MOHATHM M TEPMHUHOB, MCIOJB3YEMBIX B IIPABOBOM JIMTEPATYypE.
ABTOpPOM OTMeEUaeTcs, 4TO Uil 00O3HAUEHHUsI CIIOPOB, COAEPKAHUEM KOTOPBIX
ABJIIETCSL BONPOC JKWIMILHOIO IIpaBa, IPUMEHSIOTCS PAa3JIMYHBIE TEPMUHBIL
<OKUJIMIIHBIA CIIOP», <CHOP O JKWJIMIIHOM IIPaBe», <CIOp O MPAaBE KUIUIIHOM,
«CHop, BO3HMKAIOUIMN W3 JKWIMIIHBIX IPaBOOTHOLIEHUN». Paccmarpuas
COOTHOILIEHUE YHOTPEOAIOIUXCS B HCCIENyeMOl cdepe TEpMHHOB, aBTOP
OPUXOJUT K BBIBOJY, YTO, HECMOTPSI HA HEKOTOPYIO OOIIHOCTh MpeAHa3HAYCHUS
YKa3aHHBIX KaTe€ropuil, 3TO pa3HbIE MOHATUSA U O0BEM 3TUX MOHATUH JAJEKO HE
omnHakoB. Ilpm 3TOM B 1OucceprauuMu  NPUBOJATCA  ApryMEHTHI,
00OCHOBBIBAIOIIUE MO3UIMIO aBTOPA, UYTO OOJiee ONMpaBIaHHBIM OyNET ABIATHCA
OTNEpUpPOBAHUE TaKOW KaTeropuell Kak <OKUWJUIIHBIE CIOpbD», KOTOpas
OXBAaThIBAaCT BEChMa IIUPOKHUM CHEKTP KOH(IMKTHBIX CUTYyallMd, CBSI3aHHBIX C
IPABOOTHOUICHUSIMH B 00JIACTH JKUJIUIIHOTO MpaBa.

Onpenensst KWIMILHBIA CIIOP, aBTOP UCXOIUT U3 €ro cymHocTh. CyIHOCTh
TOr0 CHOpa COCTOMT B TOM, YTO MEXJIYy YYACTHHUKAMU SKHJIMLIHBIX
IIPAaBOOTHOLICHUM CYHIECTBYET Pa3HOIIACUE OTHOCUTEIBHO NMPUMEHEHUS HOPMBI
MaTepUaIbHOrO IpaBa, OIpPENEISAIONIEN IOBEIEHUE, IpaBa U 00S3aHHOCTU
YYaCTHHKOB IMPABOOTHOLIEHUA. VICX0As M3 CYIIHOCTH KWUJIMIIHOIO CIOpa, €ro

MIOHSATHUE aBTOP OIpeeseT Yepe3 KaTeropuio ' pasHoriacue'.

14



15

Taxum 006pa3oM, M0 MHEHHUIO AUCCEPTAHTA, KUJIHIIHBIM CIIOP MPEACTABISAET
coboii (popmMaTbHO TPHU3HAHHOE PA3HOTIIACHE MEXIY CYOBEKTaMH KUJIHMIIHOTO
npaBa, BO3HHKIIEE MO (akTy HApPYIICHWS WM OCHApWBaHUs TpaBa HA JKUJIOC
IIOMEIIEHUE OJHOM CTOPOHBI KWIMIIHOIO IMPABOOTHOILIEHUS IPYTrOW CTOPOHOM,
TpeOyroliee yperyaIupoBaHus CAaMUMHI CTOPOHAMH I Pa3peHICHUS CYIOM.

Jiiss Toro 4toObl criop ObLT MPHU3HAH JKWJIMITHBIM, HEOOXOAUMO HaJIH4YHe
00s13aTeNbHBIX MpHU3HAKOB. K dHCIy TakoBBIX aBTOpa OTHOCHUT CIEAYIOIINE
npu3Hakd. [lepBblii W HEOOXOAWMBIA TPU3HAK — HAIWYHE MpeIMeTa Cropa.
[IpenMeToM KUIMIHOTO CIOpa SIBISETCS TO HWJIM HHOE MPaBO Ha JKUJIOE
MOMEIIEHUE, M HMEHHO 3TOT MpEAMET CIopa OTJIWYAeT €ro OT JAPYrux
Ipa)XXIaHCKO-TIPAaBOBBIX CIOPOB. BTOpoil mpH3HaK — OMNpPEIEICHHBIH KpyT
cyobekToB cropa. CyOBEeKTOM >KIJIMIHOTO CIIOpa MOXET SIBISTHCS JFOOOU
YYaCTHUK KWIMIIHBIX TPaBOOTHOIICHUWH. BMmecTe ¢ TeM, oTMeyaeT aBTop,
IpaXXIaHUH SBISIETCS IEHTPAIbHBIM CYOBEKTOM >KHIIUIIHBIX OTHOIICHUH. DTO
0OyCIIOBJICHO IIENIbIO JKUJIMIIHON MOJMUTUKHU - 0OeCreYeHne IMmpaBa rpakJaH Ha
KWIOE TIOMeleHne. TpeTwii Mpu3HaK — OCHOBAaHWE BO3HUKHOBEHHUS CIopa —
HapylIeHHEe WM OCHapuBaHWE CyOBEKTUBHOTO TMpaBa JMIA Ha JKUAJIOE
nomenieHue (CyObekTa cropa) APYrHM KOHKPETHBIM JIMIIOM (HApYIIMTEIEM).
Hapymienne mpaBa Ha XWJIO€ TMOMEIIEHHE PAcCMaTpPUBACTCSl B OOJBIIMHCTBE
CIIy4aeB KakK IMOCSTaTeIbCTBO Ha CyOBEKTHBHOE MPaBO yIMPAaBOMOUYEHHOTO JIMIIA
au00  MPOTHBOJACHCTBHE  YIPAaBOMOYEHHOMY JIMIy B  OCYIIECTBICHHUH
MPUHAICKAINX MY TIPaB.

K 0CHOBHBIM OCOOEHHOCTSIM J1€J1, CBA3AHHBIX C MIPAaBOM TPAXKIaH Ha KUJIO0E
MOMEIIIEHUE, TUCCEPTAHT OTHOCHT:

- CyOBEKTHBIN COCTaB JIeJ, CBI3aHHBIX C KUJIUITHBIMUA MPABOOTHOIIICHUSIMH;

- OCHOBaHHUS U TOPSAOK BO30YXKICHHUS CYJONMPOHM3BOACTBA TIO JejaM
yKa3aHHOHM KaTeTOpHUH;

- TIPOLIECCyaTIbHBIE OCOOCHHOCTH PACCMOTPEHUS M Pa3peIleHuUs KIITUIIHBIX
CIIOPOB CY/IOM;

- O0COOCHHOCTH CYAEOHOTO pEIICHHsS IO JieJiaM, CBSI3aHHBIM C IPABOM
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rpakIaH Ha )KUJIOE ITIOMEILICHUE.

Wznarast cBeneHusi 00 0COOCHHOCTSIX KUJIMIIHBIX CIIOPOB, aBTOP pa3zieliseT
UX Ha CIEAYIIIUE TPYIIbL: CIOpPbI, CBS3aHHBIE C TNPUBATU3ALMEH KUIIBIX
IIOMEILEHNN; CIIOPBI, CBA3AHHBIE C BBICEJICHUEM M3 KUJIBIX IIOMELIECHUN; CIIOPBI,
CBSI3aHHBIE C U3BSITUEM 3EMEIIBHOIO YYacTKa, HA KOTOPOM PAaCIIOI0KEHO KHUIIOE
MOMEIIEHNUE, JUIsI TOCYNAPCTBEHHBIX WM MYHUUHNAIBHBIX HYXKI; CIOPHI,
CBSI3aHHBIC C TMPUHYAWTEIBHBIM OOMEHOM JKUJIOTO TOMEIICHUS, >KUJTUIITHBIC
CIIOPBI, CBSI3aHHBIE C CEMEWHBIMH NPABOOTHOLICHUSMHU; CIOPbI, CBSI3aHHBIE C
nepeyCTpOUCTBOM U (HJTH) MEePETUIAaHNPOBKON KHITBIX TTOMEIIICHUH.

B 3akmiouenune maparpada aBTOp MPUXOAUT K BBIBOJY O TOM, YTO
CyJONPOU3BOACTBO IO JEJNaM, CBSI3aHHBIM C IIPAaBOM TPAXKJIAaH Ha KHUIOE
MOMEILEHHUE, SBISETCS MOABUIOM MCKOBOTO CyIONpPOU3BOACTBa. B o0ocHOBaHME
YKa3aHHOTO BBIBOJA MPUBOJATCA cieayrolue oOcrositenbcTBa: 1. Hamuuwme
CHEIUATBHBIX MPOIECCYabHBIX HOPM, PETJIAMEHTHUPYIOIIMX OCOOEHHOCTHU
pasperieHus: OTACIbHBIX BUIOB KUJIHIIMHBIX CIOPOB. 2. Hammane pykoBOASIINX
pasbsacHenuil IInenymoB BepxoBHoro Cynma P® o HEKOTOpBIX BOIpocax Io
NPUMEHEHUIO CYyAaMH >KWIMIIHOTO 3aKOHOoJaTenbcTBa. 3. OCHOBY MpeaMmeTa
MIPABOBOIO  PEryJIMPOBAHUS MO Je€jaM, BO3ZHHUKAOIIMM W3  KUJIMIIHBIX
MIPABOOTHOIIEHUM, COCTaBIISIIOT  MPOLECCYaJbHbIE OTHOLIEHHUS, KOTOpbIC
CKJIAJIBIBAIOTCA MEXAY CYAOM M TPaKJaHaMHU IO MOBOJAY Pa3pelICHHUs] CIOPOB,
BO3HUKAIOIIMX B CBA3U C OCYLIECTBICHUEM KOHCTUTYLIMOHHOTO MpaBa Ha KUIIOE
IIOMEILECHHUE.

IlonBons WTOr, OUCCEPTAHT ONPENENAET CYAONPOU3BOACTBO IIO
IPAXKIAHCKUAM JEJ1aM, CBSI3aHHBIM C IPABOM I'PAXKIAH HA JKUJIOE MOMEIICHUE, KakK
YPETYJIUPOBAHHYIO TI'DAXTAHCKMUMH NPOLECCYAJbHBIMM HOPMaMH JEATEIBHOCTD
Cyla, YYacTBYIOIIMX B [e€J€ JHUI[ M JPYyrHX YYAaCTHUKOB Ipolecca 0
PAacCMOTPEHHUIO U PA3PELIEHUIO CIOPOB, BO3HMKAIOUIMX M3 MPABOOTHOLICHHIA,
CBSI3aHHBIX C KOHCTUTYLIMOHHBIM NIPABOM I'PAKJIaH HA KWJIOE TIOMEIIEHHUE.

Bo BTopom maparpage «OOmme U crenralibHble HOPMbI, PEryIupyIone

MOPSIOK PACCMOTPEHUS M PA3pPEIIEHUs CYAOM JeJl, CBSI3aHHBIX C MPaBOM
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rpaXAaH Ha JKWIOE [OMEIIEHHWEe» TMOAPOOHO  HCCIEIYIOTCS  HOPMBI,
perympyromye cyJonponu3BOACTBO 10 KUJIUIIHBIM CIIOpaM, aHAJU3UPYIOTCS Kak
TeopeTHueckre (MOHSATHE CIHENUANBHBIX HOPM, HX pa3MelleHHe B aKTax
MaTepUAILHOTO W TIPOIECCYaJbHOrO NpaBa), TaK W NPAKTUYECKHE BOMPOCHI
(mpUBOIATCS KOHKPETHBIC MPUMEPHl TAKUX HOPM, YKa3bIBaeTCsS Ha MPOOIEMBI
IPU UX IPUMEHECHUHN).

ABTOpPOM OTMEYaeTcs, 4YTO B NPOLECCE CYIONPOU3BOIACTBA IO
IPaXJAHCKUM J€aM, CBSI3aHHBIM C IIPABOM Tpa)KJAaH HA XWIOE IOMEILCHHE,
IIPOSIBIIIETCS] TECHOE B3aAMMOJAECHCTBHE IPAXKAAHCKOTO MPOLIECCYATBHOTO IpaBa ¢
KIIHAIHBIM TTpaBoM. [IpuMenenue Toapko o0mux HOpM, 3akpemieHHbIx B [TIK
P®, nanexo He Bcerma oOecreyMBAET MPABUIbHOE pPa3pelIEHHE KOHKPETHOTO
KUJMIIHOTO  cropa cyaoM. JluccepraHTOM NOAYEpPKUBACTCS, YTO  JUIA
IIPaBUJIIBHOTO PACCMOTPEHUS M PA3pEIICHUs] KOHKPETHOTO I'Pa)AAHCKOIO Jena,
CBA3aHHOTO C IIPaBOM TIPAXKJaH Ha JKUJIO€ IOMEIICHHE, CIEAYET YUUTHIBATh HE
TOJIBKO 00mue HopMmbl, 3akpemieHHble B [TIK P®, HO u momemnieHHBIE B
KWIMIIHOM  3aKOHOJATEJIbCTBE  CHELUAIbHBIE IMPOLECCYyaIbHBIE  HOPMBI,
yCTaHaBIMBAIOIIME MCKIIOUEHUSI JIMOO JOMOJHEHUS B OTHOLICHUH MOPSAIKA
CyIOIIPOM3BOACTBA IO JejlaM JaHHOW Kareropuu. CrenualbHbIE HOPMBI,
coziepKalecs B KUIUIITHOM 3aKOHOJIaTEIIbCTBE, MOTYT OBITh
UCKJTIOYUTENbHBIMH, JETAIU3UPYIOIIUMH, OHU MOTYT JOMOJIHATH OOIIME MpaBuia
Ipa)1aHCKON IpoueccyalbHON (HOPMBI.

B nuccepranuy u3nararorcs ¥ yTOUHSIOTCS QUCKYCCHOHHBIE BOIIPOCHI
O TOM, TI/I€ JOJDKHBI OBITh 3aKpEIUICHbl YKa3aHHbIE CIEHUaJbHble HOPMBI.
ABTOpPOM KPUTHMYECKH MPOAHATU3UPOBAHBI MO3ULUN CTOPOHHUKOB Pa3MEILIEHUs
CIIEIMAJIBHBIX HOPM B IIPOLECCYaJbHOM 3aKOHOJATEIbCTBE M CTOPOHHHUKOB
pa3MEIlEeHNs CIIENUAIBHBIX HOPM B aKTax MaTepHalbHOro mpasa. llpu stom,
IIOJYEPKUBACT IHUCCEPTAHT, HECMOTPS HA Pa3IM4YHblE MHEHMS O CYIIHOCTH U
COAEP/KAHUM IOPUIMYECKOr0 MpoIecca, NPAKTUYECKOE pELICHHE BOIpoOca O
JETICHUU HOPM, COJAEPKAIIMXCS B aKTax MaTepPHaJbHOTO TpaBa (B YaCTHOCTH

KWJIAITHOTO TIpaBa), Ha MaTepuajbHBIE M TPOIECCYalbHBIC, TPYIHOCTH HE
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MPEJICTABISET. BCE HOPMBI, PETIAMEHTUPYIOUIME NESTEIbHOCTh CyJa W JIHII,
YYaCTBYIOIIUX B JI€JI€, NPU PACCMOTPEHUU TPAXKTAHCKUX JEJ, CBSI3AHHBIX C
MPaBOM TpaxJaH Ha >XWJIOE MOMELICHHUE, SBJISIOTCA mporeccyaibHbiMu. [lo
MHEHUIO aBTOpa, €Ile OJHUM CIIOCOOOM pa3pelieHusl MpoOJIeMbl MecTa
CIICIMAIBHBIX HOPM B CHCTEME 3aKOHOJATENhCTBA MOIJIO OBl OBITH HX
3aKperieHne B oT/eNbHOM TaBe «Kumuineie criopb» [loapasnena |l. MckoBoe
MPOM3BOACTBO ['paxkaaHckoro mpoueccyaibHOro kojaekca P®. Bmecre ¢ tem, u
MIPU TaKOM TOJXOJI€ HE yAacTCsi M30eXkaTh CYIIECTBYIONIMX B HACTOSIIEE BpeMs
pooIIeM.

B qUccepTauuu noApoOHO OXapaKTEPU30BaHbI crnenyaibHbIe
MPOLECCYAIbHBIE HOPMBI, CBSI3aHHBIE C PACCMOTPEHHEM M Pa3pPEUICHUEM CYJIOM
rpakIaHCKHUX JEJ, BBITEKAIOMIMX W3 JKWIUILIHBIX MpaBooTHOLIeHu. Mcxons u3
XapakTepa peryJMpyeMbIX OOIIECTBEHHBIX OTHOIICHUM, aBTOp YCJIOBHO
MOJpa3AeisieT CIENUAIbHBIE TPAXKIAHCKO-TIPOLIECCYAIbHBIE HOPMbI, CBSI3AHHBIE C
KWINIIHBIMA MNPAaBOOTHOLICHUSIMU W COJEpKAIIMECS B aKTaX MaTepUaIbHOIO
npaBa, Ha math rpymnm: 1) CroenuanbHble HOPMBI, YCTaHABIUBAIOIIUE MOPSIOK
JOCYZEOHOTO YPEryJIupOBaHUs CIIOPOB, CBSI3aHHBIX C MIPABOM TPaXKIaH Ha KUJIOC
ITIOMEIIICHHE. Hopwmsi, yCTaHaBJIMBAIOIINE MOPSJIOK J0Cy1Ie0HOTO
YPEryJMpOBaHUS KUIUIIHBIX CIIOPOB, coaepkarca B JKunuiiHoMm kojekce PD u
saBisitoTest  cnenuanbHbiMu. B IT'TIK PO copepxarca aumb  HOPMBI,
npeaycMaTpPUBAIOIIUE TOCIEACTBUS HECOONIOACHUS 00s3aTeIbHOIO TOPsSAKa
IOoCyneOHOTo yperyaupoBaHusi cmopoB, B yactHocTH cT. 135 I'TIK P®. K
CHeIMaIbHBIM HOpMaM oTHocsATCS ¢T. 91, 4. 3 ct. 29, 4. 5 c1. 29 )KK PD; 2)
CneuuanbHble  HOPMBI, YCTAaHABIMBAIOIIME  IOJABEAOMCTBEHHOCTh  CYdY
TPAXIAHCKUX [IEJI, CBSA3AHHBIX C MPAaBOM TIPAXKIAH HA KWIOE MNomeleHue. B
KWJIHMIIIHOM 3aKOHOJATENbCTBE 3aKPEIUIEHO MHOYKECTBO CIICLMATIBbHBIX HOPM,
KOHKPETU3UPYIOIIHUX O0Iee MPaBUIO IMOJBEIOMCTBEHHOCTU CYIY >KHIIMIITHBIX
cnopoB, Hanpumep — cT. 31, 32,4. 4 ct. 83,cr. 90,4. 3 ct. 137 XK PD; 3)
CnenuanbHble HOPMbI, YCTAHABIMBAIOIIME KPYT JIMI, YYACTBYIOIIUX B JAEJE, IO

TpaXXKAaAHCKUM JICJIaM, CBA3aHHBIM C IIPABOM TI'paXKAaH Ha KHUJIOC IMOMCIICHUC. B
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JEUCTBYIONIEM 3aKOHOJATEILCTBE COACPKUTCA 3HAYUTEIIBHOE KOJUYECTBO
CIEIUATBHBIX HOPM, OMNPEACNSIONIMX KPYyr JHIl, yYacTBYIOIIMX B JeJie IO
KUIHIHBIM criopaM (k mpumepy, 4. 3 ¢t. 45 T'TIK PO, cr. 72,9. 1 cr. 75 KK
P®); 4) CnenmansHbie HOPMBI, PETIAMEHTHUPYIONIUE MPOIIECC JTOKA3bIBAHUS 10
Ipa)XTaHCKUM JieJlaM, CBSI3aHHBIM C TIPaBOM Tpa)KJIaH Ha KWJIOe MomerieHue. B
cootBeTcTBUH ¢ 4. 2 cT. 56 I'TIK P®, cyn onpenenser, kakue oOCTOSITEILCTBA
UMEIOT 3HAYCHHE IS JIe7la, KAKOH CTOPOHE HAMJISKHUT UX JIOKA3bIBATh, BBIHOCUT
00CTOSITENLCTBA HA OOCYKJCHHE, JaKe €CITU CTOPOHBI Ha KaKUe-THOO M3 HUX HE
ccputanuch. CrnenuarTbHBIMA HOPMaMH B 3TOH TPYyNIE SBISIOTCS HOPMBI,
3akperieHaple B cr. 83, 85 XK P®. 5) ChenuanbHble HOPMBI,
yCTaHABIMBAIOIIUE COJCPKAHUE CYyAeOHOTO PENICHUS MO TPAXKIAHCKUM JIeaM,
CBSI3aHHBIM C TPABOM TPAXKJaH Ha JXKAJIOE TOMeINIeHue. Pemienwe cyma 1o
KOHKPETHOMY JIeTly, CBS3aHHOMY C TIPaBOM Tpa)<IaH Ha XWJIOE TOMEIIEHHE,
UMEET OIpeNeJICHHbIE OCOOCHHOCTH. Takwe OCOOEHHOCTH COIep)Karcs B
CIeIUaIbHBIX HOPMaX, 3aKPETUICHHBIX B aKTaX MaTepUALHOTO IpaBa — 4. 3 CT.
89,4. 4ct. 31KK PO, cT. 687, 683K POD.

[logBomst wTOT TmTeEpBOWM TJaBBl, aBTOP KOHCTATUPYET: CBoeoOpasme
KWINAITHBIX ~ TPABOOTHOIICHHWH,  SIBJISIFOIIMXCS — MPEAMETOM  CyIeOHOro
paccMOTpeHwsl, TI0 JieJlaM, CBS3aHHBIM C KOHCTUTYIIMOHHBIM TPaBOM TpaKIaH Ha
KUJI0€ TIOMEIIEHNe, TOPOXKIAET CBOeoOpasne CTaJuii MpoIecca Mo >KUTUITHBIM
criopam, 4To SIBJIICTCS IPEIMETOM HCCIIEIOBAaHUS BTOPOU TJIaBBI TUCCEPTAIIHH.

Bo BTOpoii rnaBe «OcoOEHHOCTH CyIOMPOU3BOACTBA MO TPAKIAHCKUM
JienaM, CBS3aHHBIM C MPABOM TPaXJAaH Ha JKUAJIOE€ TOMEIICHHE» PacCMOTPECHBI
CIIEYIOIINE CTaIUU CYAOIMPOU3BOJCTBA MO TPAKIAHCKUM JIEaM, CBSI3aHHBIM C
PaBOM TPaXJaH Ha KWIOE MOMEMICHUE. BO30YKICHHUE CYIOMPOU3BOJICTBA TI0
Jeny, TOATOTOBKA Jeda K  cyneOHOMY  pa30uparenbCcTBy,  cyaeOHOe
pa3oupaTeIbCTBO, a TAKXKE MPUHSIITHE TI0 JIETY CYyJeOHOTO PEeIIeHUSI.

B mepBom mnaparpade «llopsnokx Bo30yXIeHHS CyIOMPOM3BOACTBA IO
JienaM, CBS3aHHBIM C  MPaBOM TpaXIaH Ha JKWAJOE  IOMEIICHUE»

paccMaTpHUBAIOTCS OCHOBAaHUS BO30YXICHUS CYyIONMPOU3BOJACTBA, TOHATHE U
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0COOEHHOCTH HCKa IO JIeJIaM, CBS3aHHBIM C TPAaBOM Tpa)KIaH Ha XKHIIUIIE, KPyT
CcyOBEKTOB, UMEIOIINX MPABO Ha HCK.

[lo oO0memy mpaBuily HU B COOTBETCTBHH C JCHCTBYIOIIMUM B
TPaXIAHCKOM  TIPOLIECCYaldbHOM  IpaBe  MPUHIUIIOM  JUCIIO3UTHBHOCTH
IPOM3BOACTBO 10 TPAXIAHCKOMY JIeNy, CBSI3aHHOMY C O KWIMIIHBIMA
IPAaBOOTHOIICHUSMH, BO30Y)KJAETCs MyTEM MOJaud MCKOBOTO 3asBJICHUS B CY/I.
Ha ocHoBe aHanm3a Mo3uIyii psijia UCCIeN0BaTENICH JUCCEPTAHT JEIAeT BBIBOJ O
CYIIECTBOBAHHMH MOHSTHS UCKA B HECKOJIBKUX 3HAYECHUSIX: KaK CAMOCTOSITEIEHOTO
WHCTUTYTa TPOLECCYalbHOTO TMpaBa, T.6. KaK COBOKYHHOCTH HOPM,
PETYIUPYIOIINX  OTHOIICHHWS, CKIAABIBAIONIMECS B  TPOIECCE HCKOBOTO
cynonpousBozacta (I1.B. JIornHOB); kKak cpencTBa 3alUThl CyObEKTUBHBIX TIPaB
U OXpaHseMbIX 3akoHOM mHTepecoB (M.A. Bukyr, O.B. HcaenkoBa); kak caMmoro
IPOLIECCYAIbHOTO JEHCTBUSI — OOpallieHne K Cyay IyTeM IOAa4d HCKOBOTO
sasBienus (OK.H. MamryTrHa); KaKk MaTepualbHO-TIPAaBOBOTO TPEOOBAaHHS HCTIA
K oTBeTYHKY (A.A. JIoOpoBOIIECKUIA).

Hccnemys B3rJsiIbl  YYEHBIX Ha TOHATHE KCKA B TPAXKIAHCKOM
IpOoIeCCyallbHOM TpaBe, AMCCEPTAHT JaeT CIeAyrollee OmpeieiieHHe HCKa o
JeTiaM, CBSI3aHHBIM C TPABOM Tpak[IaH Ha JKWJIOE MOMEIIEHHE, - 3TO CPEICTBO
3alIMTBl TpaBa Ha JKHUJIOE MOMEIIECHHe, KOTOpOE TMPEINoIaraeTcsi HCTIOM
HApYIIEHHBIM WM OCIIOPEHHBIM, HAMIPABICHHOE B CYJ IIyTEM IOJa4l HCKOBOTO
3asIBJICHUS IPOTHB OTBETYHKA.

ABTOpOM TOAJEPKHUBACTCS TMO3UIHMS O BO3MOXKHOCTH CO3JAHHS
CHENHaIN3UPOBAHHBIX CY/AOB I0 JKWIMIIHBIM jenaM. B o0ocHoBaHue cBoeit
MO3UIIUHA TUCCEPTAHT IMPHBOAUT apryMEHTHI, MCXOJs M3 KOTOPBIX CIOPBI MO
TPaXXIAaHCKUM JIeJIaM, CBSI3aHHBIM C IIPABOM Ha JKWJIOE IoMeleHne, o0aanaioT: 1)
CTEUUABHBIM TPEAMETOM, OTIMYHBIM OT JpPYrHX, 2) MpolecCyalbHbIMU
0COOEHHOCTSIMU PACCMOTPEHHSI M Pa3pelieHUs] JKIIUIIHBIX CIIOPOB CyAOM; 3)
0COOEHHOCTSIMU CYI€OHOTO PEHICHHS IO JIeJIaM, CBSI3aHHBIM C MPABOM TpaKIaH
Ha JKWJIOE TOMEIICHHE, a TaKkKe WHBIMH OCOOCHHOCTSIMH, PACCMOTPEHHBIMH B

AUCCCPTAMMOHHOM HCCIICIOBAHNH.
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JluccepTaHTOM OTMEYAeTCsl, YTO KPYr CYOBEKTOB, MMEIONIUX TPABO
TpebOoBaTh BO30YKICHUS TPAKITAHCKOTO JIeja, CBI3aHHOTO C MPaBOM T'PaKJIaH Ha
KUJIO€ MOMEIICHUE, 3aBUCUT OT BUJA BO3HUKIIETO IKUJIUIIHOTO cnopa. Mmwu
SIBJISIFOTCSL: JIUIIA, OOPATHBIIIMECS 32 3alUTON CBOMX KWJIMIIHBIX TIPAB; MPOKYPOP
B 3aIlIUTY IpaB, CBOOO/ U 3aKOHHBIX MHTEPECOB I'paKJaHWHA, HEOIPEIEIEHHOTO
Kpyra juil uid uHTepecoB PD, cydbekToB PO, MyHHIIMTANBHBIX 00pa30BaHUM;
OpraHbl TOCYAAPCTBEHHOM BJIACTH U MECTHOTO CAaMOYIPABIICHUS; OPraHU3aAlNU U
rpaxkjaaHe, UMEIoLMe IpaBo 00palatbes B CyJ C 3asBJICHUEM B 3alIUTy IpaB
apyrux nuin. Jlamee B paboTe moApOOHO OCBELIEHBI CYOBEKTHBIE COCTaBbl BCEX
BHUJIOB  JKWIHIIHBIX CIOPOB C HCHOJb30BAHUEM CYACOHON MPAKTUKHU, C
OPUBJICYCHUEM BHHMMAaHHUS K OIIMOKaM, JOMYCKaeMbIM Ha JIaHHOM CTaJuu
CyZIONPOU3BOACTBA.

Bropoii mnaparpad «lloaroroBka k cyneOHOMY pa30upaTeIbCTBY,
pacCMOTPEHHE M pa3pelieHrue CYIOM JeJ, BO3HHMKAIOIIMX W3 KAJIUIIHBIX
MIPABOOTHOIIIEHU» TIOCBSIILIEH MCCIEAOBAHUIO COBOKYITHOCTHM  JEHUCTBHUM,
COBEpLIAEMBIX B YKa3aHHBIX CTA[HUSIX T[PAXKIAHCKOTO CyAONPOU3BOACTBA,
BBISIBJICHUIO TTPOIIECCYATBHBIX OCOOCHHOCTEH JIeJT, BO3HUKAIOIINX M3 JKIJIHTTHBIX
MIPABOOTHOILIECHUM.

JlelicTByroniee TrpaXxJAaHCKOE MPOLECCYaJbHOE 3aKOHOJATENIbCTBO HE
YCTaHABIMBACT KaKUX-TMOO OCOOEHHOCTEW TMOATOTOBKU JEJN, CBSI3AHHBIX C
IpaBOM IpaXkJaH Ha KUJIO€ MOMEIEHHUE, K Cy1e0HOMY pa3oupaTtenscTBy. Bmecte
C TeM, TIPOBOJS MCCIICIOBAHUE, aBTOP MCXOAUT W3 IMO3UIMHA O TOM, YTO 00BEM
MOATOTOBUTENIBHBIX MPOLECCYANbHbIX JEUCTBUM MO KOHKPETHBIM KaTErOPHUSM
IpXIAHCKUX JeJl M METOAMKAa MX IMOATOTOBKM HMEIOT CBOKO CHEludUKy,
ONPEACIAEMYI0  XAPAKTEPOM  CHOPHOTO  MPABOOTHOUICHHS W JIPYTUMH
obcrositebcTBaMu. OCHOBBIBASICh Ha JTAHHOM IMOJIOKEHUH, aBTOP YTBEPXKIAeT,
YTO MOJrOTOBKA K CyJeOHOMY pa30OMpaTenbCTBY Jied MO CHOpaM, CBA3aHHBIM C
IpaBOM TpaXJaH Ha JKWIOE TOMEIIEHHe, WMEET CBOIO CHEIU(UKY,
OOYCJIOBIIGHHYIO  PSIIOM  OOCTOSATENbCTB.  JIMCCEPTAHTOM  BBIABUTAIOTCS

CJIEIYIOUIHE TIOJO0XKEHHUs, MO3BOJISIONINEe 000CHOBATh CBOE yTBEpKIeHHe: 1) 1mo
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TaKUM JIeJlaM TpeIMeT JIOKa3bIBaHWs, KaK TIPaBWIO, HACBIIICH MHOTUMHU
IOpUIMYEeCKUMU  (dakTamu; 2) [OpUAHYecCKHue  (QakThl, CBS3aHHBIE C
BO3HMKHOBEHHUEM, MIPEKPAIICHUEM IPAB HA JKUJIOE€ MOMEIEHHE, HEPEAKO UMEIOT
MECTO 3aJI0JIT0 10 PACCMOTPEHUS CIIOpa B CyJ€, MHOTIa 3HAUYUTEIBHO PACTSIHYTHI
BO BpPEMEHH. DTO 3aTpyAHseT paboTy Cylna MO YCTaHOBJCHHUIO OOCTOSITENbCTB
1ena, a, CJIe0BaTeNIbHO, U MOJATrOTOBKY €ro K CyJeOHOMY pa3OnpaTeibCTBy; 3) B
TaKUX JellaX YacTO y4acTBYeT OOJbIoe KonudecTBO Jmil. Eme Ha cramuu
HOJTOTOBKH CYJIbsl OJDKEH MPABUIIBHO OMPEACTUTH MPOLECCYaIbHOE MOJIOKEHUE
Ka)JI0TO U3 HUX.

He craBs mepen coboit 3amady paccMOTpETh OOIMHE MpaBHiia MPOBEICHUS
HNOATOTOBKM K CyAeOHOMYy pa3OuparenbCcTBY TpakIAHCKUX —JIed, aBTOp
PacCKpBIBAET JUIIIb OCOOCHHOCTH TOATOTOBKH €], BOSHUKAOIINX W3 YKIIUIIHBIX
npaBooTHOWeHUH. OTMedas, YTO TMpPaBWJIBHOE OMNpEJeNieHHe HaaJeKallnux
CTOPOH B Jelie HMMEeT CYIIECTBEHHOE 3HaueHHe, aBTOp YKa3bIBaeT, YTO
OTIpeNeIeHne CTOPOH IO JejiaM, CBSI3aHHBIM C TPAaBOM TPaXKIaH Ha >KUJIOE
TIOMEIIIEHHE, 3aBUCUT OT BHJIA BO3HUKILIETO >KWIHIIHOTO criopa (Tak, rmo aenam,
CBSI3aHHBIM C BBICEJICHHEM, pa3feiioM ¥ OOMEHOM JKWIOH IUIONIay,
NEepPeIUIaHUPOBKOM KUJIOW IUIOWAAM U T.O. B MPOLECCe IOKHBI y4acTBOBAaTh
KHJTMITHO-KOMMYHAITbHBIE OPTaHbI).

ABTOpOM TOJYEPKHUBACTCSI, YTO CIIOPHI O TMpaBe TPaXKIaH HA KUIOE
MIOMEIIEHNEe Pa3HOOOpa3Hbl, U 3TO CIEAYEeT YYUTHIBATH MPHU MOATOTOBKE TAKUX
Jen K cyneOHoMy pa3dupaTtenbcTBy. Mcexons M3 AaHHOTO MOJIOKEHUs, Jajee B
paboTe OTMEYeHbl OOCTOSTENbCTBA, HA KOTOPHIE CYAYy CIeIyeT OOpaTHTh
BHUMaHHWE TIpU TIOATOTOBKE M€l K pacCMOTpeHHIo. 371ech ke MOoApOoOHO
WCCIIEZIOBAH BOIIPOC O HA3HAYEHUHU JKCIEPTH3BI, O BOMPOCAX JKCIEPTY U T.H.;
npyuyeM, OTMEYaeT aBTOp, B CHJIY CHEHU(PHUKH >KWIMIIHBIX I[PABOOTHOIIECHUH
OJTHUMH U3 CaMbIX PacClpOCTPAHEHHBIX SIBISIOTCS Cy/eOHO-TIOYEPKOBETUECKHIE
CyIeOHO-TEeXHUYECKHE SKCIEPTU3bl JOKYMEHTOB, CYA€OHO-TICHXUATPUYECKUE,
CyZeOHbIE CTPOUTEIbHO-TEXHUYECKHE HKCIEPTHU3HI.

PaccmarpuBasi B 3TOM maparpadge OCHOBHYIO CTaIWIO0 TPa)KIaHCKOTO
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nporecca — cye0Hoe pa3oupaTeabCTBO, aBTOPOM HE UCCIEAYIOTCS I€TalbHO BCE
00IIen3BECTHBIC MOJIOKEHUS (IPUHIIMUITBI ¥ 9aCTH CyAeOHOTO pa30oupaTeNbCTBa U
UX XapakTepUCTHKy W T.J1.), a aKIEHTHPYeTCs BHHMaHHE TOJBKO Ha
IPOLECCYaJbHBIX OCOOCHHOCTSIX, XapaKTepHBIX ISl J1€J, BO3HMUKAIOUIMX U3
YKUJIMILHBIX IPABOOTHOLICHUH.

IIpoBoast uccienoBaHue, B paMmKax JaHHOro mnaparpaga, AMCCEPTaHTOM
ylenaeHo oco0oe BHUMAaHHE MPOIECCYaTbHOMY IOJIOKEHHUIO TMPOKypopa IpH
PacCCMOTPEHMH B CyJ€ TIPAXKIAHCKMX [€J, CBS3aHHBIX C IPAaBOM IpaXkJaH Ha
KUJIOE TIOMEIIEHHE. 3aTpPOHYThl MPOOJIEMbI, CBSI3aHHBIE C 3aKIIOYCHHEM
MpoKypopa no jnenam o BbiceneHuu: Tak, ['TIK P® He packpbiBaeT MoHsTHE
«GaKJIIOYEHHUE IPOKYPOpa» U HE COAECPKUT TPeOOBAHUS, IPEABSBIIEMbIE K TAKUM
3aKJIIOYEHMAM. B CBs3M ¢ 3THUM aBTOp BHOCUT mpemiokeHue o BHeceHuu B I'TIK
P® cnemunanbHON cratbu moj  HazBaHueM «CopepiKaHHME — 3aKIFOUYEHUS
IIPOKYpOpa».

JluccepTaHTOM OTMEYaeTCsl, YTO OCHOBHBIE OIIMOKH, TOMyCKaeMble CyJaMu
Ha CTaAuM PACCMOTPEHUS W PA3PEIICHMs J€J, BO3HUKAIOWMUX M3 >KWINAIIHBIX
PaBOOTHOLIEHM, CBSI3aHbl C HENPAaBUJIBHBIM NPUMEHEHUEM HOPM IIpaBa WIIA
IPUMEHEHUS HE TeX HOPM, KOTOpbIE JOJDKHBI PETYJIMPOBATh CIIOPHOE
npaBoOoTHoUIeHUE. [Ipy onpeneneHnn OCHOBaHUS UCKA 3HAYCHUE UMEET PEIICHUE
BOIIPOCAa O XapakTepe B3aWMMOOTHOLIEHWH, BO3HUKAIOIIMX MEXAY HCTLIOM U
OTBETYMKOM, M HOPMBI IIpaBa, PETYJHUPYIOLIME TO OTHOLICHHWE, HA MPAKTHKE
4acTO NPUMEHSIOT HOPMBI JKWIMIIHOTO IIpaBa BMECTO TIPAXKIAHCKOIO H
HA00OpOT, YTO MPHUBOJUT K BHIOOPY HEMPABUIBHOTO NYTH HCCIEAOBAHUSA
J0Ka3aTeNbCTB, OIIMOOYHOMY OIPEAENCHUI0 NpeaMeTa JIOKa3blBaHUS U, B
KOHEYHOM HUTOTe, K BBIHECEHUIO HE3aKOHHOTO PEIICHUS.

B Ttperbem maparpage <«OcoOeHHOCTH CyA€OHOrO pElIeHus 110
IPaXJAHCKUM JI€JIaM, BO3HMKAIOIIKUM M3 XKWIMIIHBIX [PAaBOOTHOLICHUH» NAeTCs
oOmrasi XapakTepUCTHKA CyneOHOTo pELICHUs, PACKPBIBAIOTCA OCOOEHHOCTU
CyJeOHBIX PELIEHUH MO KUIMILHBIM CIIOPaM.

OTMC‘-IaeTCH, 4YTO OmnucarcijibHas 4YacCTb CYI[C6HOFO pemICHus HE HNMCECT
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KaKUX-T100 MpOIeCCyalbHBIX OCOOCHHOCTEH, U B HEMl JOKHO OBITH OTPAXKEHO
CoJlep’KaHne MCKOBBIX TPeOOBaHHI B COOTBETCTBUM C MCKOBBIM 3asiBICHHEM U
BO3PaXCHUS OTBETUYHKA.

Hccnemyst MOTUBUPOBOYHYIO YacTh Cy/IEeOHOTO peIlieHus, aBTOP MPUBOAUT
00CTOSTENIbCTBA, KOTOPHIE JTOJKHBI OBITh OTPa)XXEHbI B ATOH YacTU CyJeOHOTro
pemenus. Tak, mogyepKkUBaeT JUCCEPTAHT, TIOCKOJIBKY CIOPBI O MIPAaBE HA JKUIIOE
MOMEIIEHUE BEAYTCS IO TOBOJY KOHKPETHOro OOBEeKTa, B JAHHOM YacTu
peleHus HeOOXOIUMO TOYHO OTpa3uTh, K KaKOMY BUAY >KUIHMIIHOTO (oHnma
KHUJIOE TOMEIIEHUE OTHOCHUTCS, €r0 MECTOIOJIO)KEHHE, KOJIMYECTBO KOMHAT,
pasMepbl OOIel W JKWION Tulomaan. Takke HEOOXOAUMO TOYHO YKa3aTh
rpakJaH, UIMEIOUINX MPAaBO MOJIb30BAHUS CIIOPHBIM XKHIIIBIM romenieHueM. Jlanee
aBTOPOM TMOJPOOHO AHAIM3HPYIOTCS JT0KA3aTeIbCTBA, HA OCHOBAHMM KOTOPBIX
yCTaHaBJIMBAIOTCS TIEPEUHUCIICHHBIE 00CTOATENbCTRA.

Hcxons u3 Toro, 4To 0COOEHHOCTU pa3pelieHusi OTACIbHBIX KaTeropHid e
OKa3bIBAIOT BIMSHHME Ha COJACpKaHUE PE30JIIOTUBHOM YacTH PpEIIeHHS,
IUCCEPTaHT BBIACHSET HEKOTOpble OCOOCHHOCTHM  PE30JIIOTUBHOW  YaCTH
CyaneOHOro pemieHus 1o JenaM O MpaBe Ha xuioe nomenieHue. [Ipexne Bcero,
PE30JIIOTUBHAS YacTh PEIICHUs AODKHA ObITh TOUYHO ChOpMyNIHMpOBaHa, MPUUYEM
(dopMyIMpOBKa HaMpsIMyIO0 3aBUCUT OT BHUA KWIMIIHOTO cropa. B pabote
IPUBOJATCS TPUMEPHI TaKUX (OPMYIHMPOBOK M YKa3bIBAIOTCS OOCTOSTENbCTBA,
Ha KOTOpBIE CYIy CleQyeT OOpaTUTh BHHUMAaHHE IPH BBHIHECEHUU pEIICHUS.
Kpowme Toro, anst yctpaHeHHs BCEX HEICHOCTEH U CIIOPOB MPH PErHCTpaIiy MpaB
COOCTBEHHOCTH Ha JKUJIO€ MOMEIICHHE B COOTBETCTBUHM C DPEIICHHUEM CyAa, B
PE30JIOTUBHON YacTHU PEIICHUs HEOOXOIMMO IMOJIHO M TOYHO YKa3bIBaTh apec
KUJIOTO TOMEILEHHUs, a TakXKe JOJs W pa3Mepbl JOJIM CTOPOH, 4Yb€ IMPaBo
npusHaetcs. B ciaydae BbiceneHus rpaklaHUHA B CyI€OHOM MOPSAIKE, B PEIICHUH
JIOJDKHO OBITh TOYHO YKa3aHO TIOMEIEHHE, TNPEOCTaBIIIEMOE TaKOMY
TpaXXJAaHUHY, a TaKKe Cyay He0OOXOIUMO yKa3aTh CPOK, B KOTOPBIM BBICENSIOTCS
orBeTunku. Ilpm »5ToM cyny HEOOXOAMMO BBISCHSTH, MPUTOAHO JIH

Npca0oCTaBIIICMOC JKUJIOC ITOMCIICHUC JIJIS ITPOKHUBAHHWA BbICCIIACMBIX I'PAKAAH.
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Uccnenyst o00cTosiTeNbCTBA, KOTOpBIE Cyd JODKEH YKa3aThb B
PE30JIIOTUBHOM YacTH pEIICHUs, AMCCEPTAHTOM OOpalieHO BHHUMAaHUE Ha
HEKOTOpbIE HETOYHOCTH B 3aKOHOJATENIbCTBE. B 4acCTHOCTH, aBTOpP TOBOPUT O
HecooTBeTCTBUM  ctatbu 29 JKwmmmuoro komekca P®  (mociencrBus
CaMOBOJIBHBIX ~IEPEYCTPOMCTBA M TEPEIUIAHUPOBKUA JKUJIBIX  MTOMEIICHUN)
['paxxganckomy mpoiieccyaqbHOMY Kojiekcy PD. ABTOpoM MoOI4EpKUBAETCS, YTO
B Cily4yae BBIHECEHHUs CyAOM pemieHusi ¢ ykazanueM 1.1 4.5 c1.29 KK PO,
cyjaebHoe perieHue OyAeT MpOTUBOpPEUYuTh moJsiokeHusMm crarert 88 u 198 I'TIK
P®, cnenoBaTenbHO, AaHHOE NPOTUBOpPEUHE HEOOXOAMMO YCTPAaHUTH IMyTEM

BHECCHMS U3MEHEHUN B JEHUCTBYIOIIECE 3aKOHOIATENBCTBO.

B 3akarouenuu AUCCCpTalMU IMOABOJATCA OCHOBHBIC MTOTHW W HW3JIAratOTCs

BBIBOAbI, OTPpAXAIOMIKME OCHOBHBIC ITOJIOKCHHA ITPOBEACHHOI'O UCCICAOBAHMA.
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