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OBIIIASA XAPAKTEPUCTUKA PABOTbBI

AKTYaJlbHOCTh TeMbI HccJIeq0BaHus. [[eMokpaTnyeckue mpeoOpa3oBaHus,
HayaTkle B Hamiel crpane Ha pyoexe XX — XXI| croneruii, 3aTponysiu Bce chepbl
HYKOHOMHUYECKOU U MOJMTHIECKON Xu3HU o01mecTBa. CoueTanne mpUHITUIA CBOOO-
Jbl IPEANPUHUMATENIBCTBA C €r0 TOCYAAPCTBEHHBIM PETYJIMPOBAHUEM Ha IyTH HH-
TErpalui B MEXIYHApPOJIHOE COOOIIECTBO CIOCOOCTBOBANIO Mpu3HaHuio Poccuun
CTPAaHOM C PBIHOYHOM SKOHOMMKOH, YKPEIUIEHUIO aBTOPUTETA TOCYAAPCTBA B MEXK-
JyHApOJIHBIX OTHOWIEHHUAX, YIIPOYHEHUIO €r0 CTaTyca Kak IOJHOIPABHOTO MapT-
HEpa MPOMBILUICHHO PA3BUTHIX CTPaH.

Koncrurymus 1993 r. npoBosrnacuna Poccuiickyro ®@enepanuio neMokpa-
TUYECKUM (pelepaTUBHBIM MPABOBBIM TOCYAAPCTBOM C PeCIyOIMKaHCKOU (hopmoi
npaBieHus. Pedopmbl, HampaBlieHHbIE HA CTAHOBJEHUE BAKHEHIIMX WHCTUTYTOB
IIPABOBOr'0 FOCYIAPCTBA, KOCHYJIMUCh BCEX OTPACIEN OT€YECTBEHHON OPUCIIPYIECH-
uuu. [Ipon3onu NMoMCTUHE PEBOIMIOLMOHHBIE IEPEMEHBI, CBSI3AHHBIE C YKpEIUIe-
HUEM YacCTHOM COOCTBEHHOCTH, Pa3BUTHUEM JOTOBOPHOIO IpaBa, H3MEHEHUEM
CyOBEKTHOTO COCTaBa yYaCTHUKOB MMYIIIECTBEHHBIX OTHOIIIEHUM, YTO B CBOIO OYe-
penb BBI3BAJIO CYIMIECTBEHHYIO TPaHC(HOPMAIINIO MPUBBIYHON KATETOPUH IOpUINYE-
CKOro JIMIa KAaK BaXHEHIIEro cyObeKTa MpeIlpUHUMATEIBCKON AESTEIbHOCTH.
TpynHOCTH, C KOTOPBIMU CTOJKHYJACh POCCHICKAasl MpaBOBas HAayKa B MOMCKAX
ONPEACIICHNUS TTOHATUS FOPUANYECKOTO JIMIA U KOHCTPYUPOBAHUS MPABOBOTO pe-
KUMa JUIsl pa3JIMYHbIX €ro BHUJIOB, OBLIM BBI3BAHBI HE TOJIBKO CIIOKHOCTBIO CamMou
poOJIeMBbI WM HECOBEPIIICHCTBOM 3aKOHO/IATEILCTBA, HO TAKXKE M CBOCOOpa3ueM
MOJIMTUYECKOTO U S3KOHOMHUYECKOT0 pa3Butus Poccuu. Benp Ha MpOTsSy)KEHUU BCETO
XX cTosieThsi B COBETCKOM PoccruM ToCrioaCcTBYOIIEH OpPraHU3allMOHHO-TIPABOBOU
dbopMol IOPUIUIECKOTO JINIA SBISUIUCH TOCYJAPCTBEHHBIE OPTraHU3aIliH, CTATyC
KOTOPBIX HE Bcerjga ObLI JOCTAaTOYHO OMNPENEieH W BBI3bIBAJT MHOTOYUCICHHbBIE
CIIODBI.

Pa3BuTne skOHOMUYECKON CUCTEMBI B COBPEMEHHOM Poccuun mopoxkaer mo-
TPEOHOCTh TMOCTOSIHHOTO COBEPIIEHCTBOBAHMS MPABOBBIX HOPM, PETYJIUPYIOMIMX

MPEINPUHUMATENBCKYIO AeaTenbHOCTh. [lomumo ['paxnanckoro koaekca Poccnii-
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ckoil degepanuu 3a MOCIEAHUE TOJbl OBUIO MPUHSATO MHOKECTBO HOPMATHUBHBIX
aKTOB, PETJaMEHTUPYIOIIMX OTHOIIEHHUS, BO3HHUKAIOIIME B MPOLECCE CO3aHUs,
(YHKIIMOHMPOBAHMS U MPEKPAIICHUs CaMbIX Pa3HbIX BHJIOB IOPUAMYECKUX JIULL,
IpPUYEM HapsAy € TPAJAULUMOHHBIMH KOHCTPYKUUSMH, U3BECTHBIMHU JOPEBOJIOLIH-
OHHOMY IpaBy, 3aKOHO/IaTeIb BBOAUT HOBbIE BUBI opuanueckux auu. K coxane-
HUIO, OOJIBIIIMHCTBO 3aKOHOJATENbHBIX aKTOB O IOPUIMYECKHX JHUI[AaX BecbMma Ja-
JIEKHA OT COBEPILIEHCTBA.

Bormpoc o cymHocTH, IOpUANYECKON IPUPOJIE, OHATUU U MPOUCXOKICHUU
TAKOrO CyObeKTa MPEANPUHUMATENBCKON NEATEIbHOCTH KaK IOPUAMYECKOE JIUIO
BCET/a SIBJISUICS OJJHUM U3 CIIOKHEHMIINX B FOPUCIIPYACHIIMM U 10 CUX IOP OCTaeTCs
KpaiiHe criopHbIM. C MOMEHTA MOSBIICHUSI B UMYILLIECTBEHHOM 000pOTE 3TOM BaX-
Helel rpynnsl CyObEKTOB MpaBa U JO HACTOSLIETO BPEMEHU TEOPETUUYECKUE
CHOpBI 1O 3TOM IpoOJIEMaTUKE HE YTUXAIOT, a OOLIENPU3HAHHOTO MOJAX0Ja IMOKa
Tak U He BelpaboTaHo. OOpalieHrne K UICTOPUU Pa3BUTHS 3aKOHOJATEILHOTO PEry-
JMPOBAHMS ACSATENBHOCTH FOPUINYECKHX JIUL B 3TON CBSI3U SBIIIETCS BECbMA AKTY-
allbHbIM. Pa3zymeercs, peub B JaHHOM CIy4yae HE WJAET O CJIENOM 3aUMCTBOBAaHUU
IPABOBBIX HOPM U3 MPOILIOTO, a O TBOPUECKON UX MepepadboTKe.

[ToaTomy npencraBisercs HEOOXOAUMBIM OCMBICIEHUE HE TOJBKO YUEHHS O
IOPUIMYECKOM JIMIIE KaK CYObEKTEe NpPEeaINpUHUMATEIbCKON AEATEIbHOCTH, pa3pa-
OO0TaHHOTO BBIJAIOUIMMHUCS OTEYECTBEHHBIMU U 3apyOeKHBIMH HUBHIHCTaMu  XIX
—Hayvana XX B., HO U 3aKOHO/IaTEJIbCTBA O IOPUANYECKUX JIMIAX, CI0KUBILErOCs B
YKa3aHHBIA MEPUOJ, a TAKXKE OINbITA €r0 MPUMEHEHHs. DTO MO3BOJUT HAWTHU Ipa-
BUJIBHBIN MOJAXOJ K MOHUMAHHMIO CYHIIHOCTH FOPHUIMYECKOIO JIMLA U HPEIJIOKUTH
3aKOHOJATENI0 HaAyYHO 00OCHOBAHHBIE PEKOMEHAINH, IPUTOHbIE [Tl TPAKTUKH.
Hcropuueckoe ocBelieHre BOIIpoca MPeICTaBIAeTCs 11eJIeco00pa3HbIM U TIOTOMY,
4YTO CpPEAU COBPEMEHHBIX (POPM XO3AWCTBEHHOM AESITENbHOCTH, BUJIOB HOpUIUYE-
CKUX JIUI, HAOJIOJAIOTCS THUIIbI, IPOUCXOXKIECHUE KOTOPBIX OTHOCUTCS K Pa3HbIM
VCTOPUYECKHUM 3I10XaM Pa3BUTHS FOCYJapCTBa.

VIMeHHO BBUY CIIOKHOCTH BOIIPOCA O NMPABOBOW MPUPOJE TaKUX CyOBEKTOB

npaBa Kak I0pUIMYEcKHe JIHIa, 0 Hanbosiee 1enecoo0pa3Hoi uX OpraHu3aln, He-
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00X0IMMO 0COOCHHO BHHUMATEIbHO OCTAHOBUTHCA HA MCCIIEIOBAHMU HCTOPUU HX
BO3HUKHOBEHUS U PYHKIIMOHUPOBAHUS.

Crnenyet nog4epKHYyTh, YTO NPABOBON (peHOMEH ropuanyecKoro juua B Poc-
cun XX —navana XX B. €IMHCTBE U MHOTOOOPA3UHU €T0 TEOPETUUECKUX, 3aKOHO-
JaTENIbHBIX ACIEKTOB M MPABONPUMEHUTEIBHON cepbl HE ObUT 0OBEKTOM MOHO-
rpauyecKux UCCIEJOBAHMM, B TO BPEMsI KaK MOJI00HbBIE NCCIIEI0BAHUS MOTJIN Obl
JaTh OPUEHTHUPHI AJI1 COBPEMEHHOT'O 3aKOHOATEIbCTBA U BEKTOPOB €r0 Pa3BUTHS,
CIOCOOCTBOBATH Pa3BUTHUIO UCTOPUKO-TIPABOBOM HAYKHU.

Leab 1 3aga4u uccjaenoBanms. [/ens HACTOSALIETO TUCCEPTALMOHHOTO HC-
CJIETIOBaHMSI COCTOUT B BOCCO3/IaHUU MPOIIECCa 3aPOKIACHUS U Pa3BUTHUSL TEOPETH-
YECKOTO0 OCMBICIIEHUSI TOHATUS M CYIIHOCTU HOPUIMYECKOrO JIMIA, MPOBEACHUU
UCTOPUKO-TIPABOBOTO aHAJIM3a PAa3BUTHS IOPUIUUECKUX JIHIl KaK CyOBEKTOB Mpe-
IPUHUMATENBCTBA B JOPEBOIIOLIMOHHON Poccnn, a Takke cucTeMbl PaBOBOTO pe-
IyIUpOBaHUs (OpPM OPraHU3ALMU UX EATEIbHOCTH.

[lenpb nccaenoBaHus ONpeaeauiIa OCHOBHbIE 3a0ayu:

- BBISIBJICHUE, U3YYEHHE U 00OOLIEHNE OCHOBHBIX HAIIPABJIEHUN TeOpeTHye-
CKOTO OCMBICIICHUS MOHATHS U CYHUIHOCTH IOPUIMYECKUX JIMIl BIUIOTH /10 Hayaia
XX B., BBISIBJICHHE YPOBHS Hay4yHOU pa3paOOTaHHOCTH TEMbI Ha OCHOBE UCCIIEN0-
BaHUs 3apyOEKHON M POCCUMCKOW JINTEPATYpPbI, YTOUHEHHE JAUCKYCCUOHHBIX IO-
JIOKEHUH,

- PacCMOTPEHHE UCTOPUM BO3HHMKHOBEHHS U Pa3BUTHS IPABOBOIO PErysu-
POBaHUS IOPUIANYECKOTO JHIIA KaK (POPMbI MPEANPUHUMATENBCKON AESITEILHOCTH B
Poccun, npuunz, 00ycnoBuBIINX crienuuKy GOpMUPOBAHUS HHCTUTYTA IOPUIU-
4eCKOro JIUIIA;

- HCCIIeZIOBaHNE OCOOEHHOCTEN KOHCTPYKIMU FOPUIUYECKOTO JIMIA B 3aKO-
HOJIaTENNbCTBE, TEOPUU U TPABONPUMEHUTEIIBHON NPAKTHKE JOPEBOJIIOLMOHHON
Poccuu, ero noHsTHA M NPU3HAKOB, TOHUMAHUS IIPABOCIIOCOOHOCTH U JIEECIIOCO0-
HOCTH, 0COOEHHOCTEN BO3HUKHOBEHUS U MPEKPALICHUS JEATEIbHOCTH, aHAIU3 OC-

HOBHBIX BUAOB IOPUIUYCCKHUX JIMI 1 UX KJIaCCI/I(I)I/IKaHI/I}I;
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- XapaKTEepUCTHUKAa OPTaHU3AIMOHHO-TIPABOBBIX (OPM HOPUIAUYECKHUX JTUI]
KaK CyOBeKTOB npeanpuauMartenbetBa B Poccun XIX — navama XX B.;

- BBISIBJIEHME OCOOEHHOCTEM HCTOPUKO-TIPABOBOTO Pa3BUTHUSL aKI[MOHEPHOU
dbopmbl B Poccun XIX — Havana XX B.

O0bexkT M npeaMeT uccaeaoBaHuss. OOvbeKmMom UCCIe008aHUsL SIBIISIOTCS
HBOJIIOLIMS ITPABOIIPUMEHEHUS, NHBIX BUJIOB FOPUINYECKOM MTPAKTUKH, CBA3aHHBIX C
NEATETLHOCThIO CYyOBEKTOB MPEANPUHUMATENHCTBA, K KOTOPBIM OTHOCSITCS FOPH-
JUYECKUEe JIMIA, HBOJIONUSA U (YHKIIMOHUPOBAHUE CUCTEMBI MPABOBBIX OTHOIIIE-
HUM, CBSI3aHHBIX C UX MOsiBIeHHEeM M pa3ButueM B Poccun XIX — nagana XX B.,
dbunocodckue 1 mMpaBoBbIC MPEACTABICHUS O CYIITHOCTH IOPUANYECKOTO JIUTIA.

IIpeomem uccneoosanuss — npaBoBas 6a3a JAEATEILHOCTH IOPUIUYECKUX JTHUI]
B cepe ImpeanpuHUMATEIbCTBA, B T.4. HOPMATHBHO-TIPABOBHIE AKThI, YCTaBbI aK-
LMOHEPHBIX KOMIIAHUM, UHBIE YUYPEAUTEIbHbBIE JOKYMEHTBI FOPUANYECKUX JIMIL], aK-
Thl TOJIKOBaHUs, 3aKOHOMNPOEKThI, B TOM YHCJIE€, TPOEKTHI ['paxkaaHCKOro yioxe-
HUSI, @ TaKXe 3BOJIIOIUS MHCTUTYTA HOPUAMYECKOrO JHUIA B JOPEBOJIOLMOHHON
Poccun, paccmarpuBaeMbie B CBS3U C MPABONPUMEHUTEIBHON MPAKTUKOM; IMOJIO-
KEHUS 0OBIYHOTO TIPaBa, KOTOPOE SBISIOCH BAXKHEUIIIUM HCTOYHUKOM POCCHICKO-
ro TPaKJAHCKOIO MpaBa; WIEH, B3TJISAbI IPEACTABUTENCH 3apyOeKHOU U POCCUIA-
ckoil mpaBoBoil Hayku XIX — Hawama XX B. 0 CYIIHOCTU IOPUIAMYECKUX JIHII, a
TaKke COLMAIbHO-7PKOHOMHUYECKHE YCIIOBHUSI, TOBIUSBIINE HA Pa3BUTHE UHCTUTYTA
FOPUIMYECKOTO JIULIA.

Xponosornueckue pamku ucciaegopanusi: XIX — nauano XX B., onpene-
JICHBI TIOCTABJICHHBIMU 3a7adaMu. BeiOOp mepumoga oOYCIOBJIEH TEM, YTO B ITO
BpeMsI MOSIBUWINCHh U MOJIYYWJIM PA3BUTUE BaKHEWIIHNE TEOPETUUECKUE KOHIIENIUU
IOPUIUIECKOTO JIMIIA B 3apYOSKHOM U POCCHICKON MPAaBOBOW HAyKe, a TAKKE T0-
JY4YHIIA 3aKoHoAaTenbHoe peryiaupoBanue (B CBojae 3akoHoB Poccuiickoi Mmie-
pHUH) CYOBEKThI MPEIPUHUMATEIBCKON JICATEIBHOCTU — ropuarnueckue aura. On-
HAKO, 9TU MPOIECCHI OBLIN MOATOTOBICHBI MPEIICCTBYIOIINM UCTOPHUESCKIM Pa3-
BUTHUEM, JJIUTENIbHBIM MpPOIleCCOM (POPMHUPOBAHUS TEOPETUYECKHX B3IJISAJIOB Ha

IIPUPOY IOPUAMYECKOIO JIMNA. B nuccepranmm NpUCyTCTBYET M XapaKTEPUCTUKA
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BO3HMKHOBEHUS MPEJACTABICHUN O IOPUIUUYECKOM JIHIE, KOTOPbIE UMEIU MECTO B
PUMCKOM IIpaBe, B NEPUOJ CPEIHEBEKOBbA. Takke UCCIeAyeTcs MOsIBJIEHUE U UC-
TOPUKO-TIPABOBOE Pa3BUTHE CYOBEKTOB IPEINPUHUMATEIBCKON IEATEIBHOCTH B
Poccun no XIX Beka, 4TO MO3BOJUT BBIABUTH XapaKTEp 3BOJIOLUH WHCTUTYTA
IOPUIMYECKOTO JIMLA U €r0 TEOPETUYECKOTO OCMBICIEHUS B MOCIEAYIOIINE dTaIlbl
pa3BUTHS POCCUICKOro npaBa. VI3MeHEeHHs] 5KOHOMUUYECKON U COLMAIbHON JKU3HU
Poccun cepenunbl XIX — Hayana XX B. 00yciaoBuiin OypHOE pa3BUTHE MPEANPH-
HUMATENIbCTBA, YTO B CBOK OYEPE/b CIIOCOOCTBOBANIO 3BOIIOLUN UHCTUTYTA FOPH-
JUYECKOTO JIMIA B POCCUICKOM JOPEBOIIOLNOHHOM MPAaBE.

MetopnoJsioruss ucciaenopanusi. CucreMa METOOB, NMPUMEHSEMBIX B Ha-
cTosled padote, o0ycioBieHa €€ LeNsIMU M 3aa4aMy, OObEKTOM M IPEIMETOM
uccienoBanusi. MeTononorusi OCHOBBIBAETCS Ha cUCTeME (PHIOCO(PCKUX, MPaBo-
BbIX U UICTOPUUYECKUX 3HAHUM.

MeTon0/10rn4eckoii OCHOBOM HCCIIEJOBAHMS SIBISIOTCS HAYYHBIE METO[bI
no3HaHMUs OOLIECTBEHHBIX MpoIleccoB. B xoae paboThl HaA AuccepTalMel UCTIONb-
30BAJIUCh OOINEHAYYHBIE METOABI TMO3HAHWS (TUAaNeKTHYECKUH, CHCTEMHBIH), a
TaK)Ke PsJ YACTHOHAYYHBIX METOJIOB. KOHKPETHO-UCTOPUYECKHH, (popmasibHO-
IOPUIMYECKUN, CPABHUTEIBHO-TIPABOBOM METO/bl HAYYHOI'O IO3HAHMS, a TaKXKe
IOpUIMKO-aHAIUTHYECKass 00paboTKa HOPMATUBHOIO Marepuala, ero KOMMEHTH-
pOBaHUE, CUCTEMATU3aLUs U 1.

1 B nepByro ouepeib UCIIONIB3YETCS OUaIeKmu4yeckuil Memoo, 4To Mo3BOJIs-
€T BBISIBUTH B3aMMOCBSI3H SIBJIEHUH, ONPENEIUTh MECTO KOHKPETHOI'O 3JIEMEHTA B
oOmreit cucreme. Tak, HampuMep MPUMEHEHHE ATOTO0 METOJAa 1aeT BO3MOXKHOCTD
PaccMOTPETh 3BOJIOLMIO MHCTUTYTA FOPUIUYECKOTO JIMLA, B CBA3U C YPOBHEM pa3-
BUTHUSL OOIIECTBA B I1I€JIOM, TPEOOBAaHUSIMU SKOHOMHYECKONW CHCTEMBI, MOJIUTUYE-
CKMMHU M IpPaBOBbIMHU B3risigamu. IIpuMmeHeHune merofa AUANEKTUKH MO3BOJIAET
BBISIBUTH IIPUUMHHO-CJIEICTBEHHbIE CBS3U. Cucmemmubili METOJl OCHOBAH Ha CBS3U
IIPABOBBIX HOPM U SIBICHUI OOIIECTBEHHOM JKU3HH, UX B3aUMOOOYCIOBIEHHOCTH.
CucteMHBIN MOAXOJ, MPEAIoIaraeT pacCMOTPEHHE O0BEKTa KaK CIOKHOTO, MHO-

TOIrpaHHOTO ABJICHUA, COCTOAIICTO U3 3JICMCHTOB, CBA3U MCIKIY KOTOPBIMH o6pa-
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3yIOT OTHOCUTEJIbHO HEM3MEHHYIO CTPYKTYPY U OOECIEYUBAIOT €ro LEI0CTHOCTb.
Hcnonp30BaHue KOHKpEemMHO-UCMOpUu4ecko20 METOAa HEe0OXOIUMO TpHU MpPOBEe-
HUU HUCTOPUKO-TIPABOBOTO HUCCIEAOBaHUS. JTO MO3BOJISET BBIIBUTh OCOOCHHOCTH,
CBOWMCTBEHHBIE HHCTUTYTY OPUANYECKOTO JIMIA B KOHKPETHOM ITPABOBOU CUCTEME,
0COOEHHOCTH CYLIECTBOBABILIEH CUCTEMBI CYOBEKTOB MPEANPUHUMATEIIbCKOUN J1es-
TEJIbHOCTH, UX UHIUBUAYAIbHBIE YEPTHI, IPUHLUIBI OPraHU3ALMNHN AEATEIbHOCTH U
TEHJEHUUHU pa3BUTHUSA. [laHHBII METO/I OCHOBBIBAETCS HAa UCCIEIOBAHUH UCTOpUYE-
CKHMX MPOLIECCOB, UMEIOIINX YHUKAJIbHBIA XapaKTep I KaXI0ro KOHKPETHOTO Io-
cynapctBa. PopmanbHo-10puduyeckull METOJl MO3BOJISIET IPU NMOMOILU NPUEMOB
TOJIKOBAaHHUS MPABOBBIX HOPM U (DOPMATFHOTO aHAM3a UCTOPUKO-TIPABOBOTO MaTe-
pualna cienatb COOTBETCTBYIOIIME BbIBOMIBI. CpagnumensHo-npagosoli METOJI B Ya-
CTHOCTH HCIIOJNB3YETCS JIs BBISIBJICHUS HAIPABJICHUI U PE3yJIbTATOB BIUSHUS €B-
PONENCKOT0 3aKOHOJIATENIbCTBA M MPABOBOM HAyKH HAa POCCUICKOE JAOPEBOJIIOIM-
OHHOE 3aKOHOJIaTEJILCTBO O CYObEKTaX MPEANPUHUMATEIbCKON NeATeTbHOCTH

B nmuccepranuu MCnoJIb30BaHbI TAKKE HAYYHBIE METOJBI — BOCXO0XKIEHUE OT
0011Iero K 4aCTHOMY, JIOTUYECKUM, CUCTEMHBIN TIOJIXO/IbI.

Crnenu¢uka n3zyueHus npoOaemMsl MoTpedoBaia pacCCMOTPEHHS TEMbI HCCIIe-
JIOBAaHUSI C TOYKH 3PEHUSI TEOPUU U UCTOPHUU IPaBa U rOCyAapCTBa.

Crenenb pa3padOTAaHHOCTH TeMbl M TeOpeTHYeCKas OCHOBA JHCCepPTa-
LMOHHOTI'0 UCCJIeIOBAHMS.

O0630p Hay4yHON U UCTOPUKO-TIPABOBOM JMTEPATyphl MOKA3bIBAET, YTO pa3-
paboTKa JaHHOU MPOOIEMBbI B TEOPETUKO-METOJOIOTUIECKOM KITF0U€ OCYIIECTBIIs-
Jach Ha NPOTSKEHUU JJIUTEILHOTO BPEMEHU.

[IpobGneme OpUANYECKOTO JIMIA MOCBSIIEHA OOMUpHas JuTepaTypa (Ipex-
JIe BCero 3apyOekHas W poccuiickas mreparypa XIX — Hadama XX crTojieTus),
CO3/IaHO0 MHOKECTBO TEOPHUH, MBITAIOMINUXCS PACKPBITh MPUPOAY HOPUANYECKOTO
JMIA, OTBICKATh €ro «CyOCTpaT», ONpPEeIeTUTh COAEpKaHue MOHITHS IOPUIUIECKO-
IO JIMIIA U COOTHOILIEHUE 3TOTO MOHSATHUS C MOHSATHEM CYyObEKTa MpaBa.

B aT0i1 CBsI3M MHTEpECHBI KOHIICMIUU MpE/ICTaBUTEIeH repMaHCcKoi ¢uio-

codun u npaBoBenenus (K. besemep, 3. bupaunr, A. bpunn, b. Bunameiin, O.
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I'upke, P. Uepunr, @. Casunby, I'. IlyxTa, 3. [{uTenbman u ap.), BO3HUKIIUE B
XIX B., 1 siBUBLINE COOOI MIUPOKHIA CTIEKTP MPEACTABICHUI O MPUPOAE IOpUIUIE-
CKOTr0 JIMIIA.

Pa3nuuHbIM HCTOPUKO-TIPABOBBIM aCMEKTaM CTAHOBJICHUSI U Pa3BUTHUS CyOh-
€KTOB MPEANPUHUMATEIBCKON AEATEIBHOCTH, a TAKXKE BOIMPOCAM O IMOHSITUU U
CYIIHOCTH HOPHUAUYECKOIO JHIA B JIOPEBOIIONMOHHON Poccun ObUIM TOCBSIIECHBI
paboter: J[. AzapeBuua, B. Anekcanaposa, K.H. Aunenkosa, E.B. BacskoBckoro,
1O.C. T'ambaposa, JI.JI. I'epBarena, A.X. I'omeMmctena, J.JI. I'pumma, A.M.I'y-
nsesa, I1.LH. I'yccakoBckoro, H.JI. /{roBepnya, A. EBeunkoro, B.b. Enpsmesuua,
A.N. Kamunku, B.Sl. Makcumosa, /.. Meiiepa, E.A Hedenpera, C.B. [laxmana,
M. 4. Tlepramenra, JI.U. Tlerpaxwurkoro, I1.A. [Tucemckoro, K.I1. ITo6enonoctie-
Ba, U.A. ITokposckoro, B.C. Canosckoro, B.1. Cunaiickoro, H.C. CyBoposa, 1.T.
Tapacona, E.H. Tpy6euxoro, 1.M. TrotpromoBa, A.®D. ®enopora, [1.I1. [{lutoBuua,
[.®. lllepmieneBrya u ap.

Cnenyer 0co00 OTMETUTH TPY/bI, MOCBSAIICHHBIE O0OOIIEHNIO U KpUTHYE-
CKOMY aHAJIM3Y KOHUENIMNA IOPUINYECKOTO JIUIIA, CYIIECTBOBABIINX B POCCUMCKOM
U 3apyOexHOH ropucnpyaeHun. Anekcanapos B. «Yuenue o nuuax ropuamde-
CKHX, IT0 HavyayiaM Hayku», ['eparen JI.JI. «Pa3BuTre y4eHHUS O FOPUANIECCKOM JIH-
ue», drosepnya H.JI. «M3 kypca nekuuil 1o rpaxaaHckoMmy npaBy. Benenue u
gacth obmiast (Yuenue o ymnax)», Enpsmenu B.b. «Opumudeckoe o, ero
MPOUCXOXKJIeHHEe U (QYyHKIIMU B puMckoMm mpaBe», Kamunka A.M. «OcHOBBI Tipe-
MPUHUMATENHCKOTO TpaBa», CyBopoB H. «O0 10puandecKkux JuIax 1mo puMcKoMy
paBy».

CBoeoOpa3Hoi Tpaguiiue pOCCUUCKON IOPUINUECKON HAYKHU SIBIISETCS pac-
CMOTpPEHHE BOMPOCOB (PYHKIIMOHUPOBAHUS CYOBEKTOB MPEANPUHUMATEIHCKON
JEeSITETLHOCTH B KOHTEKCTE TEOPETHKO-TIPABOBBIX KOHIEMIMK, MoJiokeHui. He
CIIy4aiiHO HEKOTOPBIC BBIJAIOIIMECS JIOPEBOJIONMOHHBIC TCOPETHKH MpaBa (Ha-
npumep, JL.U. Tlerpaxkunkuit, ['.®. lepmeneBny) ObUM MPU3HAHHBIME CIICIIHA-

JIUCTaMH B 00J1aCTH IrpaKaaHCKOro u ToproBoro IipaBa.
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PaccMoTpenue TeopeTHKO-TIPaBOBBIX MpodIeM (HOPMHUPOBAHHS TOHATHUS
IOPUJIMYECKOTO JIUIA OCYIIECTBISIOCH TAKKE Ha OCHOBE MCCJIEAOBAHUMN 110 TEOPUU
MpaBa OTEUECTBEHHBIX YueHbIX-TIpaBoBenoB H.H. AnekceeBa, E.B. BacbkoBckoro,
H.M. Kopkynosa, JI.U. [lerpaxunkoro, E.H. Tpy6euxoro, I'.®. [llepmeneuya u
Ap.

Cnenyer Takxke orMetuth padoty C.B. [Naxmana «OObl4HOE Tpa)kIaHCKOE
npaBo Poccum», MOCBAIIEHHYIO Pa3BUTHIO OOBIYHOTO TIPaBa B JOPEBOIOIMOHHON
Poccun u 3arparuBaroniyro peryjidpoBaHHE Ha OCHOBE HOPM OOBIYHOTO IIpaBa
CyOBEKTOB MPEATPUHNUMATEIBCKOMN eI TETLHOCTH.

B mpomecce muccepTanoOHHOTO WCCIENOBaHUS ObUTA TIPOAHATU3UPOBAHBI
TPYAbI IO UCTOPUHU PA3BUTHUSA POCCUICKOTO JTOPEBOJIOIIMOHHOTO 3aKOHOIATEIbCTBA
Takux ydeHbix, kak WM.J[. benses, M.®. Bnagumupckuii-bynanos, .M. Jlutarun,
A. Kpanuxdensn, B.H. Jlatrkun, K.A. HeBonun, C.B. [Taxman, B. Cepreesuuy, J1.5.
Camoxksacos, [1.1. Yucnos u p.

Crnemyetr OTMETHTb, YTO B COBETCKHI MEPHO.T MPOOJIEMBI CYIITHOCTH IOPUIH-
YECKOTO JIMIA PACCMATPUBAIIUCH B KOHTEKCTE CYIIECTBOBABIIEH B TO BPEMS KO-
HOMHUYECKON CHCTEMBI U BUJOB IOPUAMYECKUX JIUIl, CPEIU KOTOPHIX Mpeodaagamm
rOCyIapCTBEHHBIE IPEANIPUITUS U YUPEKICHUS.

[IpumeHeHue AEHCTBYIOIIETO 3aKOHOJIATENIbCTBA BBISIBUJIO MHOXECTBO
MPAKTUYECKUX U TEOpPeTHUecKuX mpooOsem. OMHAKO B HACTOSAIIEE BPEMsl OIyIa-
€TCsl HEXBaTKa MOHOTpauyecKux padoT, MOCBAIMICHHBIX KOMIUJIEKCHOMY Hay4HO-
My aHallu3y MHCTUTYTa IOPUAUYECKOrO JIMIla, UCTOPUM €ro pa3Butus B Poccuu u
€r0 TEOPETUIECKOMY OCMBICIICHHIO. B 3TOM CBS3U ClieIyeT OTMETUTH JIUIIb y4ueo-
Hoe nocobue H.B. Koznopoit «IloHsiTHE M CYITHOCTh I0pUIUUECKOTO Jnia. Ouepk
HUCTOPUU TEOPUU.

IMNUPHYECKYI0 0a3y UCCIIeI0BaHUs COCTABUIIA POCCUMCKOE JOPEBOIIOLIM-
OHHOE 3aKOHOJATENIBCTBO (OOILIEHMIICPCKHE 3aKOHOAATEIbHbIE aKThl, COCPEIOTO-
YeHHbIE TpenMyInecTBeHHO B [loaHoM coOpanuu 3akoHoB U CBoje 3akoHOB Poc-
cuiickoit Ummnepun (1, mpexae Bcero, Ceoa 3akoHoB T. X 4.l1., T. X| 4.2), mpaBo-

INPUMCHUTCIIbHAS IIPAKTHUKA, B TOM YHCJIC HUCIIOJIb30BAHbI MAaTCpUAJIbI Fpaxcz[aH-
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CKOro KaccallMOHHOro aenapramenta IIpaButenscTByroniero CeHara, mpaBOBbIE
oObIYan, 3aKOHOIIPOEKTHI (B YaCTHOCTH, IPOCKTHI [ paskIaHCKOTO YIIOKEHUS).

Hayuynast HOBU3HA pabOTbI COCTOUT B TOM, YTO B IUCCEPTALUOHHOM HCCIIE-
JIOBAaHUU BIIEPBHIE IOPUIUUYECKOE JIUIIO PACCMATPUBAETCS KaK MpaBoBas Hjes, Co-
OTBETCTBYIOLIAs KM3HEHHBIM peayusiM. JTa uzaes ObUla OCMBICIEHA B Ipoliecce
IPAKTUYECKON NEATENbHOCTH, MOIY4YHIa TEOPETUUECKOE OPOPMIIEHUE U 3aKOHO-
JATENbHOE 3aKPEIICHHE.

B pesynbpraTe ncciaenoBaHusi ObUIM BBISIBIEHBI, U3Y4YE€HbI U 00OOLIEHBI OC-
HOBHBIE HANpPABJICHHs] MPABOBOIO OCMBICICHUS MOHATHS U CYIIHOCTH IOpUANYE-
CKOTO JIMIIa KaK CyObeKTa IMpeaNpUHUMATEIbCKON NEATEeIbHOCTH, BBISBICHA CIIie-
nuduka (GOpMHUPOBAHMSI MHCTUTYTA FOPUINYECKUX JIMIL, OCOOEHHOCTH KOHCTPYK-
MU FOPUIUYECKOTO JIUIA B 3aKOHOJATEIBCTBE, TEOPUU U MPABONPUMEHUTEIBHON
IPAKTUKE, U3yYEHbl OPTraHU3alMOHHO-NIPABOBbIE (POPMBI IOPUANYECKUX JIUL, HC-
CJIEIOBAHO Pa3BUTHE AKIIMOHEPHOH (POpPMBI MPEAIPUHUMATENBCKON AESITENIbHOCTH
B Poccun XIX —navana XX B.

OcCHOBHBIE N10JI0KeHHS, BBIHOCHMbIE HA 3A1IMTY:

1. FOpunuyeckoe MO MPEACTABIAET COO0M OOBEKTUBHBINA MPAaBOBOM (e-
HOMEH, KOTOPbII JIOTUYECKH MPOSIBISIETCA B XO/1€ PA3BUTHUS OOILECTBEHHBIX OTHO-
IIEHUH, CBA3aHHBIX C OOMEHOM, paclpe/ielleHueM MaTepualbHbIX Osar. Bmecre ¢
TEM €ro CyLIECTBOBAHUE HAIPSIMYIO CBA3AHO C 3aKOHOAATEJIbHBIM 3aKPETICHUEM.
OHo nposiBisieT ce0s Kak MPaBOBOM MHCTUTYT U <OKMBOE», <@KTyaJbHOE» IPaBO, a
oopMIIeHHE €r0o CTPYKTYPbl U MPHUHIUIOB JIEATEIHHOCTH SIBISETCS TOCYIapCT-
BEHHBIM U OOLIECTBEHHBIM IPABOTBOPUYECTBOM.

2. Vnes 1opuanyeckoro jJuua 3apoauniiack B pUMcKoM Ipase. Ha npakrtuue-
CKOM M TEOPETHYECKOM YpPOBHE OCO3HABAJIOCh, YTO IMPABOBASI )KM3Hb HE MOKET
00oiTHCh 0€3 IOpUAMYECKOr0 NPU3HAHMS CYIIECTBOBAHUS M COOTBETCTBYIOILIETO
oopmiieHHs 0co00ro poaa cyObEKTOB IpaBa, HE COBMNAJAIOUINX € (HU3MUECKUMU
auriamu. M XoTa puMCKre IOpUCTBI HE pa3padoTaiy MOHATHS IOPUANYECKOro JHIIa,
HO OBUIO JJaHO €r0 OCHOBHOE IPAKTHMYECKOE BbIpAXKEHHE. BbIPAOOTaHBI MOHSTHE

IIPABOCIIOCOOHOCTH, HE 3aBUCUMOM OT JiUIa (PU3MUECKOTO, MMOHATHE JIEeCIIOCOOHO-
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CTH, U OCHOBHBIE THUIbI IOPUANYECKUX JIML, KOTOpbIC MOJYUUIH B AaJbHEHIIEM
CBOIO pa3pabOTKy B IOPUCTIPYACHINHN (KOPIIOPAIIUU M YIPEHKICHHUS).

3. Hauano npaBoBOoro opopmieHus IOPUANYECKUX JHL OTHOCUTCS K IIEpUO-
Jly CPETHEBEKOBbsI, TAK)KE KaK U MEPBbIE TEOPETUUECKUE TOMBITKH OOBSICHEHHSI €TO
IPUPOJIbI, B YaCTHOCTH, 3apoxaeHue teopun ¢pukuuu. [llarom Bnepen no cpaBHe-
HUIO C pUMCKOM TEOPHEH, ABIISAIOCH PACIIMPEHUE IPUMEHEHUSI TOHITHS <IULI0>» HE
TOJIBKO IO OTHOLIEHHWIO K YEJIOBEKY, HO U K Kopropauuu. [IpumeyaTenbHo, 4TO
TEPMHUH IOPUANYECKOE JIMLO ObUI BBEJAEH KaHOHMYECKHM IIPAaBOM JJIsi 0OOCHOBa-
HUS IPaBOCYOBEKTHOCTH KATOJIMYECKOM LIEPKBH.

4. Cepenuna XIX — Havano XX B. XapaKTepHU30BAIUCh AKTUBHBIMU TEOpE-
TUYECKUMH pa3padbOTKaMU MOHATHS FOpUAMYecKoro juna. I[losBunnch nenocTHsle
KOHLIEMIIUA O CYIIHOCTH 3TOTO sIBJIEHHs. boijiee BCero 3ToMmy BOIPOCY YAEISUIN
BHUMaHUE Ie€pMaHCKHE LMBWIKCTHL. FOpuamdeckoe JIMIO CTalO OJHOM U3 LIEH-
TpaJIbHBIX IPOOJIEM IIPABOBOI HAYKH.

5. CymecTBoBaHNE OJJHOBPEMEHHO CTOJIb Pa3HOOOPA3HBIX TEOPUM O TIPUPO-
7€ IOPUINYECKOTrO0 JINLA MOXKET OBbITh OOBSACHEHO pa3HOOOpa3ueM METOJ10JIorHYe-
CKHX TOAXOJOB B PEIICHUHU OOIIEro BOMpoca O CyObeKTe mpaa, (HUIOCOPCKUM
MHUPOBO33PEHUEM TOTO WJIM MHOTO aBTOpa, MPUHAIJIEKHOCTBIO K ONpEAEICHHOU
IOPUIMYECKOH 1IKOJIE, @ TAKXKE B LIEJIOM CJIOKHOCTBIO 3TOr0 IMPABOBOTO SIBJICHUS.

6. LluBunuctuueckas repmanckas Hayka cepenunbl XIX — nauama XX B.
CTaJla U3HAYAJIbHO JINJEPOM TEOPETUUYECKOW MBICIH, pa3paboTaB OO0JbIIOE KOJIH-
YECTBO KOHILIENIUI O IOPUANYECKOM JHULE, CI0KHUBIIMXCA MO BIUSHUEM OTYACTU
PUMCKOTO TpaBa, HO B OOJBIIEH Mepe — HEMELIKON Kilaccuueckon punocoduu, uc-
TOPUYECKON LIKOJIbI [IPaBa, ¢ y4ETOM OOBEKTHBHO CKJIAJIbIBAIOIIEHCS SKOHOMUYE-
CKOM U MOJIMTUYECKOW CUTYalWH.

7. Poccuiickas ropuudeckasi MbICIb BHECIA CYLIECTBEHHBIN BKIJIAJ B pa3BU-
TUE TEOPUH OPUANYECKOTr0 Jnla. Mcnoap3ys J0CTHRKEHMS 3apyOeKHON opuanye-
CKOM HAayKH M IPAKTUKH, MPAaBOBEIbl TBOPUECKU €ro MnepepadaTblBAIA U aJalTH-

POBAJIM K POCCUMCKUM PEATUSIM.
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8. IIpoGnema OpUAMYECKOTO JHUIAa KaK HUKaKas Jpyras BBISIBISET CBS3U
TEOPHUU IIPaBa, 3aKOHOJATEIbCTBA U NPABOBBIX PEAIMM, OTPAKAIOLIUXCSA B MPABO-
MPUMEHEHUU. AHAIU3 POCCUNCKOTO 3aKOHOJATENIBCTBA MTO3BOJIAET CIENATh BBIBOJ
O TOM, 4YTO 3/1€Ch, KaK U B IPAaBOIIPUMEHEHUH, HE HAXOJWIM YETKOE OTPaKEHUE
Kakue-n0o0 eMHOOOpa3Hble TEOPETUUECKUE KOHIEMIUU. XapaKTep U 3BOIIOLUS
3aKOHOJIaTENBCTBA TJIaBHBIM 00pa30oM ObLIM OOYCJIOBIIEHBI MPAKTUYECKUMHU pea-
JTUSMHU.

9. Omnpenenennas ae30praHu3alys IKOHOMUKH KaK €CTECTBEHHOE SIBJICHUE,
comyTcTBYyIoIIee nepuoay pedopm B Poccuu He mo3Bossiia CKOHCTPYHPOBAThH 11e-
JIOCTHYIO 3aKOHOJATENbHYI0 KOHLEMIIHIO FOPUINYECKOIO JINLA. 3aKOHOAATENbCTBO
XapaKTepU30BaJIOCh HEKOTOPBIMU MPOTUBOPEUYUSMH, HECOTJIACOBAHHOCTHIO B CBO-
€M COAECPIKAHUMU.

10. Equnoro kiaccu(uKallmOHHOTO KPUTEPHS IOPUANYECKUX JIUIl 3aKOH He
COZEpKaJl, B HEM BO MHOT'OM Xa0THUYHO MEPEUUCIUINCH PA3JIMYHbIE BUIbI FOPUAU-
yecKkux Jinl. Tonapko B npoekTe I'paxknanckoro ynoxxenus Poccuiickon Mmnepun
BIIEPBBIE MOSBUJIOCH MOHATUE IOPUANYECKOTO JUIA, €T0 OTTPAHUYEHUE OT MPOCTO-
T'0 TOBAPHUIIECTBA, M KIACCU(PUKATIHS.

Teopernueckasi 3HAYMMOCTb 3aKJIKOYAETCA B TOM, YTO IOJIOKEHUS U BbI-
BOJIbI, coJiepKalluecss B paboTe, MOTYT ObITh MCIOJIb30BAHbI B JAbHEUIIUX HC-
CJIEIOBAHMSX, CBSA3aHHBIX C MPOOJIEMATHKOW CYyOBEKTOB MPEANPUHUMATEIbCKON
JEATEIIBHOCTH — FOPUANYECKHX JIMLI, B YACTHOCTH B TEOPUU IPaBa U rOCyJapCTBA U
oTpaciu rpaxaaHckoro mnpasa. Kpome Toro, u3ioxeHHble MaTepuaibl U 000011e-
HUsl CYLIECTBEHHO JOIOJHSAIOT pPa3aeiabl HCTOPUKO-TIPABOBOM HAYKH, CBSI3aHHBIE C
U3YYEHUEM DPa3BUTHs MPABOBOTO PETYJIMPOBAHUSA CYOBEKTOB MPEANPUHUMATEIb-
CKOM JEATEIIbHOCTU B JTOPEBONIOLMOHHOM Poccuu, a Takxke pasaensl TEOpUM Ipa-
Ba, CBS3aHHbIE C TMOHMMAHUEM CYIIHOCTH TaKOTO CyOBEKTa IMpaBa KaK IOpUANYE-
CKOE€ JIULIO.

IIpakTnyeckass 3HAYUMOCTb PabOTHl COCTOUT TOM, YTO COJEpIKalIfecs B
HEl BBIBOJIBI MOTYT OBITh HCIOJIb30BaHbl KOMIETEHTHBIMH CYObEKTaMHU MpPaBO-

TBOpUYCCTBA IJIA Ooiee COBCPHICHHOI'O MOJCIIMPOBAHNA MHCTUTYTA IOPUIUICCKOIO
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JuIa, BHIpAOOTKE B MPABOTBOPUECTBE M MPABOIMPHUMEHEHUHU €IUHOTO KOHIICTITY-
aJIbHOTO TMOJIX0/1a K TOHUMAHUIO CYIIHOCTH IOPUANYECKOT0 JIULA, (POPMUPOBAHUIO
€ro MpaBOBOM KOHCTPYKIMHU, OTBEYAIOLIEH HYX/1aM MPAKTUKUA U CIOCOOCTBYIOLIEH
pPa3BUTHIO SKOHOMHKH CTpaHbl. MaTepuanbl U BBIBOJbI TUCCEPTALMU MOTYT OBITH
WCITI0JIb30BaHbI B MPENOAaBaHUU MpaBa — P pa3paboTKe CreluaIbHbIX JIEKIIMOH-
HBIX KYpPCOB, MPOBEJEHUU CEMUHAPCKUX 3aHATUM 1O TEOPUU U UCTOPUHU TrocyAap-
CTBA U MpaBa, IPakJaHCKOMY IpaBy.

AnpobGanus ucciaenoBanusi. Hacrosiee nuccepraimoHHOE MCCIEI0OBaHUE
00CYXTaJIOCh U PEICH3UPOBAIOCh Ha Kadeape TeOpHH M UCTOPUHU TOCYAapCTBa U
npaBa U Kadeape TpaxIaHCKOro mpasa opuandeckoro (axyiabrera Boponexcko-
ro rOCyJJapCTBEHHOTO YHUBepcuTeTa. OCHOBHBIE MOJIOKEHUS U BBIBOJIBI JUCCEPTA-
[IMOHHOTO HCCIIEIOBaHUS HAITH CBOE OTpPaXEHHWE B pAle MyOJMKalMii aBTOpa
(oOmuit 06bem 4,511.11.).

[TonoxeHnust quccepTaluy ObLIM arpoOUPOBAHBI IPU YTEHUHU JIEKIUI U MPO-
BEJICHUHM CEMHHAPCKUX 3aHATUN B BOPOHEKCKOM rocy1apCTBEHHOM YHUBEPCHUTETE
u B BoponexckoM dunuane Poccuiickoil akageMuu TrocyJapCTBEHHOM CITyKObI
npu [Ipesnnenre PO. Baxuenmme Mon0KEeHNUs IUCCEPTALMM, aPTYMEHTBI U BBIBO-
JIbl M3JIarajluCh Ha HAYYHO-TPAKTUYCCKUX KOH(PEPEHIMIX (BCEPOCCHHUCKUX, MEXK-
BY30BCKMX). B ux uucie: MexayHapoaHas Hay4yHO-TIpaKTHYeCKass KOH(epeHIIUs
«CoBpeMeHHbIE MPOoOIeMbl O0PHOBI C MPECTYMHOCTHIO», cocTosBIIAsCS B Bopo-
Hexxckom uHctutyre MBJL Poccun 1-2 urons 2006 r., Beepoccuiickass HaydHO-
npaktuieckas koHpepenuus: «[IpaBocynue: ucropusi, Teopusi, mpaktuka» (Bopo-
Hek, 1.11.2006.), exxerognple Hay4YHO-TIPAKTUYECKHE KOH(MEPEHINH, MPOBOIU-
Mble B BOpOHEXKCKOM rocyapCTBEHHOM YHUBEpPCUTETE. Pe3ynbTaTsl AucCCepTalin-
OHHOT'O MCCIIEJOBAaHUS HCIOIb30BAINUCH B MPO(PECCUOHANBHON JEATEIBHOCTH CO-
HCKAaTeJIs.

CTpyKTypa AHCCEPTANMU COOTBETCTBYET JIOTUKE MPOBEIECHHOIO HCCIENO-
BaHUSl U COCTOMUT U3 BBEJEHUS, TPEX IJIaB, BKIIOYAIOIMIUX / maparpados, 3aKiode-

HUS 1 OUOIMOTPaUIECKOro CIIUCKA JINTEPATYPHI.
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COAEPXKXAHUE PABOTHI

Bo BBenennu 000CHOBBIBAE€TCS AaKTYalbHOCTh TE€MBbI HCCIEAOBaHHUA, 00b-
€KT, NPEeIMET, LUEIU U 3aJaYd HCCIEIOBAHMS, €ro METOHOJIOTMYECKasi OCHOBA,
dbopMynupyercss HaydHasi HOBU3HA U OCHOBHBIE MOJIOXKEHHS, BHIHOCUMBIE Ha 3a-
HIUTY, OTMEYAeTCs] HAyYHO-NPAaKTUYeCKas 3HAUMMOCTb U anpoOalusi pe3ysibTaToB
VCCIIEIOBAHMUS.

I'naBa | — «CTaHOB/IeHHE TeOPUH IOPUAUYECKOTO Jua (OCHOBHbIE HA-
NpaBJIeHNs). XapPaKTEPUCTHKA 3apy0e;KHOH M POCCHIICKON JIMTEpaTypbl» CO-
CTOUT U3 ABYX naparpados.

B nepBoMm naparpadge uccienyercs 3apoKIeHUE IPEACTABICHUN O IOPUIN-
YECKOM JIMIIE B PUMCKOM IMpaBe U mpolecc GopMUPOBaAHUS HAYUHBIX KOHLEILUNA O
ero npupozae 10 XIX B.

ABTOp OTMEYAET, YTO UMEHHO PUMCKOMY IpaBY, SBUBIIEMYCS KOIbIOEIbIO
IOPUCTIPYJACHLINH B LIEJIOM, IPUHAJICKUAT CO3AAHUE UJIEU IOPUIUYECKOTO UL KaK
CaMOCTOSITENILHOTO CyOBEKTa MpaBa, CaMOCTOSITENIBHOTO ILIEHTpa XO3SHCTBEHHOU
#u3HU. OOOCHOBBIBAETCSA, UTO BAKHEUIIUM JIOCTHKEHUEM PUMCKON IOPUCTIPYACH-
LN SIBUJIOCH IIPU3HAHUE B KAYECTBE CYIIECTBEHHOM YEPThl B NOHATHUH HOpUAUYE-
CKOT'O JIMIIa HE3aBUCUMOCTH €r0 CYIIECTBOBAHUSI OT CMEHBI U BBIOBITHS OTIEIbHBIX
YYaCTHUKOB 3TOT0 00pa3oBaHMs, B OTJIMYME OT TOBAPUUIECTBA, KAK JOTOBOPHOIO
IIPABOOTHOLIEHUS MEXIY OTAEJIBHBIMU JULAMU. M XOTS pUMCKHE IOPUCTBI HE pas-
paboTanu MOHATHUS IOPUAMYECKOTrO0 JIMIA, HO OBLIO JIaHO €ro OCHOBHOE IpakTUye-
CKOE BBIpaKEHHUE. BBIPAOOTAHBI MOHSATHE MPABOCIIOCOOHOCTH, HE 3aBUCHUMOM OT
auna (GU3NYECKOTO, MOHITHE J1€eCIIOCOOHOCTH, U OCHOBHBIE TUIIBI FOPUINYECKUX
JUL, KOTOpbIe MOJIYYHJIA B JaJIbHEWIIEM CBOIO pPa3pabOTKy B IOPUCIPYIEHLUU
(kopriopanum u yupexaeHus).

B nuccepranuu nenaercs BBIBOA O TOM, YTO UMEHHO K MEPHONY CPEIHEBE-
KOBbSI OTHOCSITCSI TIEPBbIE TEOPETUUYECKUE MOMBITKH OOBICHEHUS TIPUPOABI FOPHUIN-
YEeCKOTro JIMIIA, B YACTHOCTH, 3apoxkaeHue Teopuu ¢ukuuu. [lo MHeHH0 auccep-
TaHTa, IArOM BIEPE] 10 CPABHEHUIO C PUMCKOW TEOPHEH, SIBISAIOCH PACIIUPEHUE

INPHUMCHCHHUA ITOHATUA «IWIO0>» HC TOJBKO B OTHOIICHUH YCJIOBCKA, HO U IIPUMCHU-
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TEJIBHO K KOPMOPAIMH, MOCKOJIbKY BIEPBbIE ObUIO MPOBEIECHO pa3rpaHUUYCHHUE Me-
Iy TIPABOBBIM MOHITHEM JIMIO B CMBICIIE CYOBbEKTa MpaBa U pealbHbIM MOHITHEM
yesioBeK. [loguepkuBaeTcs, 4TO OCHOBHBIE TEOPETUYECKUE MOAXOIBI K OCMBICIIE-
HUIO CYLUIHOCTH KOPHIMYECKOTrO JIMILA, PAa3BUBAJIM M MHTEPHPETUPOBAIM JIPEBHE-
PUMCKHE TIOJIOKEHUS, U pa3padaThIBAJINCh, IPEXKAE BCETrO, M HYXJ LIEPKOBHOTO
pasa.

Bropoii naparpa¢ yka3aHHOH TJaBbl MOCBALICH U3YYEHUIO U 00OOIICHHIO
OCHOBHBIX HAIIPaBICHUN TEOPETHUYECKOTO OCMBICICHUS TOHATHS U CYIIHOCTH
CyOBEKTOB MPEANPUHUMATENBCKON NEATENbHOCTH — IOPUANYECKUX JIMII, CIIOKHB-
muxcs B npaBoBoi JokTpuHe XIX — Havama XX B., YTOYHEHUIO JUCKYCCHOHHBIX
IIOJIO’KEHU.

OTmeqaeTcs, UTO OCHOBHBIE TEOPETUYECKUE MOAXOAbI K CYIIHOCTH FOPUIU-
YEeCKOro Jmua, ObUIM MpPEJJIOKEHbl IOPUCHPYACHLIMENW, HA OCHOBE JOCTH)KEHUN
PUMCKOH U CpPeIHEBEKOBOM MTPaBOBOW MBICIIM U B OTBET Ha TPEOOBaHMSI PAKTUKHU.
[IpoBeneHHOE HCCIENOBAHME ITOKA3bIBAET, YTO TE€PMAHCKAs IMBUIIMCTUYECKAs
HayKa CTaJla U3HAYaJbHO JINJEPOM TEOPETUUYECKOW MBICIH, pa3padoTaB O0JbILIOE
KOJIMYECTBO KOHLENLIUNA O FOPUINYECKOM JIMIIE, CIOKUBIINXCS MO BIUSHUEM OT-
4acTU PUMCKOTO IIpaBa, HO B 0OJIbLIEN Mepe — HEMELKOW KJIACCUYECKON (UI0co-
(uu, NCTOPUYECKON IIKOJIBI MPaBa, C yYETOM OOBEKTUBHO CKJIAJAbIBAIOLIEHCS IKO-
HOMHMYECKOU U TOJIUTUYECKON CUTYAIUH.

Oco00 nogyepkuBaeTcs, 4TO POCCUIMCKas MpaBOBas MbBICIb paccMaTpUBae-
MOT0 MEepPHO/Ia, UCTIOIB3Ysl JOCTHKEHUS 3apyOeKHOM IOPUINIECKON HAYKH U MPaK-
THUKH, POCCUMCKMM UCTOPUYECKUU ONBIT, MOJABEPras TINATEIbHOMY aHAJIN3y pas-
JMYHBIE TOKTPUHBI, TOCIIOJCTBOBABIINE B OpUCTIpyieHIIMU Poccun u 3a pyOexom,
OHa BHECJIA CYIIECTBEHHBIN BKJIaJ B pa3padOTKy MOHATHS U CYIIHOCTH IOpUANYE-
CKOT'O JIMIIA, paCCMAaTPUBasi BOIIPOCHI IIPAKTUYECKOIO IIPUMEHEHMS 3TOTO MOHATHS,
€r0 3aKOHOJATEIBHOTO 3aKPEILIICHUS.

Ha ocHOBe NpoOBEIEHHOTO UCCIIEN0BAHUS UCTOPUUYECKU CIOKUBIIUXCS KOH-
LENIUil B 3aK/II0oueHue naparpada aBTopoM JAeNaeTcsl BBIBOJ O HAIMYMM B3aUMO-

CBsA3U MCIKAY IMPAKTUYCCKUMU SABJICHUAMU, HpO6HeMaMI/I, BBITCKAOIIMMH K3 3BO-
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JIOIAHA OOIIECTBEHHBIX OTHOIICHUN W BO3SHUKHOBEHHEM M () OPMHUPOBAHUEM TE€OPE-
TUYECKUX TIOJIOKEHUH O IOPUIUIECKOM JIHIIC.

I'maBa || — «McTopuko-npaBoBoe pa3BUTHE IOPUAMYECKHX JIHMI KaK
Cy0beKTOB NMpeINPUHIMATENbCKON J1eTeJIbHOCTH B I0PeBOJTIONMOHHON Poc-
cuu (0030p 3aKOHOJATEILCTBA, TEOPHH H NMPABONPHMEHUTEIbHON NMPaKTH-
KH)>» COCTOMT U3 TpexX maparpados.

B nepBom naparpade paccMatpuBaeTcs mpoIecc BOSHUKHOBEHUS U Pa3BU-
THS TIPABOBOTO PETYJUPOBAHUS FOPHIMYCCKHUX JIMI], MPUYHHBI, OO0YCIIOBUBIIINE
crenuduky HOpMUPOBAHUSI UHCTUTYTA IOPUANIECKOTO JUIA B TOPEBOIOIMOHHON
Poccun.

B pabote oTrmeuaeTcs, uTo Takue GopMbl 00bEIUHEHNUN KaK TOBApHINECTBA
U, TIPEXKJIC BCETO apTeyn, ObUTH NCKOHHO CBOMCTBEHHBI XO35HCTBEHHOMY OBITY J0-
peBoIOIIMOHHON Poccuu, a mpaBoBOE peryJIMpoBaHNE 3THX HHCTHTYTOB HAYaJOCh
y)K€ TIOCIIe TOTO, KaK MX XapaKTepHbIE OCOOCHHOCTH OBLIM BbIpaOOTaHBI CaMOM
#u3Hb10. [losBIeHne akIMOHEPHOH (HOPMBI XapaKTepU30BajoCh PAIOM OCOOEHHO-
CTEH W MepBOHAYAIBHO OBLJIO CBSI3aHO C MOMBITKAMHU €€ 3aKOHOATEIILHOTO 3aKpe-
TJICHUS IO/ BJIMSTHUEM COOTBETCTBYIOIIETO OMbITa CTpaH EBporbl. ABTOpoM 000c-
HOBBIBA€TCS YTBEPXKJCHHE, uTO nosBieHue B Poccuu k cepeaune XVIII B. akimo-
HEPHBIX KOMIIAHUH HE OBLIO CIICJCTBUEM KAaKOTO-JIMOO OHOTO MPaBHUTEILCTBCH-
HOTO aKkTa. 3/1ech HAOI0aIach HE CTOJIBKO MPEEMCTBEHHOCTh C €BPOIECHUCKUMU
aKIIMOHEPHBIMH KOMITAHHSIMH, CKOJIbKO BJIMSHUE CIIOXKHUBIIUXCS SKOHOMHUYECKHX,
MOJINTUYECKUX U UHBIX YCIIOBUM CTPAHBI.

AHanM3 UCTOPUKO-IPABOBOTO MaTepHuasa MO3BOJISET CACNATh BHIBOJ O TOM,
YTO POCCHICKOE JOPEBOIIOIMOHHOE 3aKOHOIATEIbCTBO, HAIIPaBICHHOE HA peria-
MEHTAITAIO JACSITEIBHOCTU IOPUINYECKUX JUI (HOPMHUPOBAIIOCH TTOCTETIEHHO BCIIE]
3a MOSBJIEHHEM Bce 0oJblIero ux uncia. OrMeuaercs, uro aumb B XVII B. nHcTH-
TYT FOPHJIMYECKOrO JIUIA BIIEPBBIC CTaJI PETJIAMEHTHPOBATHCS HA 3aKOHOJATEIb-
HOM ypoBHE. BakHEWIIMMHU HOPMATUBHBIMH aKTaMH, PETYJIHPYIONUMHU JCATEITb-
HOCTh FOPHJIMYECKHX JIMI] paCCMAaTPHUBAEMOr0 Meproia UCTOpUU Poccuu sSBIIsIIACH

VYka3 umnepatopa Anekcanzapa | ot 6 centsiops 1805r. Ne 21.900 ©6 orserct-
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BEHHOCTHU aKIIMOHEPHBIX KOMITAHUW B CITy4yae B3BICKAHUS OJTHAM CKJIAJIOYHBIM Ka-
nutasiom», Manudect ummneparopa Anekcanapa | ot 1 sasaps 1807r. Ne 22.418
«O nmapoBaHHBIX KYNEYECTBY HOBBIX BBITOJIaX, OTIMYMAX, MPEUMYIIECTBAX U HO-
BBIX CIIOCO0AX K PACIPOCTPAHCHHUIO U YCHJICHUIO TOPTOBBIX MPEANPUATHI», a TaK-
xe [lonokeHne o KOMITaHMAX Ha akIusax oT 6 aexabps 1836r., craBiiee 0OCHOBOM
aKIIMOHEPHOT0 3aKoHojaTenbcTBa Poccuiickoit Mmnepun no 1917 r. Yka3zanHsie
JIOKYMEHTBI CTajy TPAaBOBOW OCHOBOW VISl YUPEKIICHUS FOPUIAYECKHUX JIHI], a B
XoJie Koau(pUKauu poccuiickux 3akoHoB B Haudasie 30x rogoB XIX B. ux mojo-
»KeHHUs Bolu B maBy «O toBapuiiectBe» CBoja 3akoHoB Poccuiickoit UMnepun
¥ OBLIM BOCIIPOM3BENIEHBI B Y cTaBe ToproBoM (pasnen «O TOProBOM TOBApHUIIECT-
Be»). IIpoBeaeHHOE HCCleI0BaHKE MMOKA3bIBAE€T, MHOTHE CTOPOHBI JACSATEIbHOCTH
IOPUIUIECKUX JUI] ObUTH yperyJIUpPOBaHbI HA MPAKTUKE C YIE€TOM HOPM OOBIYHOTO
MpaBa, 4To JaBajo OMPEACIICHHYI0 CBOOOY /Il YCMOTPEHUSI YYaCTHUKOB FOPUIH-
YECKOI0 JIMIIA, MO3BOJISIONIYIO YUYHUTHIBATh U3MEHSIOIIMECS YCIOBHUS SKOHOMHYE-
CKOM >KH3HHU.

JluccepTaHTOM JeiaeTcs BBIBO, UTO IOPUIUYECKOE JUIO MPEICTABISIET CO-
00l OOBEKTUBHBINA PABOBON (PEHOMEH, KOTOPBIN JIOTUYECKU MPOSBISETCS B X0JI€
pa3BUTUS OOIIECTBEHHBIX OTHOIICHUH, CBSI3aHHBIX C OOMEHOM, paclpeelieHueM
MaTepualbHBIX Ojiar. BMecTe ¢ TeM ero cyIiiecTBOBaHUE HAIMPsIMYIO CBSI3aHO C 3a-
KOHO/ATENIbHBIM 3aKperuieHrneM. OHO TposBIseT ce0s Kak MPaBOBOW MHCTHUTYT U
<OKABOE», (@QKTyaJIbHOE» IPaBo, a 0(OPMIICHHUE €T0 CTPYKTYPBI U MIPUHITUTIOB JIes-
TEJIHLHOCTH SIBJISIETCS] TOCYIAPCTBEHHBIM U OOIIECTBEHHBIM ITPABOTBOPYECTBOM.

Bo BTopom maparpade nccneayroTcsi 0COOEHHOCTH KOHCTPYKIIMH FOPH/IH-
YECKOIro JIUIa B 3aKOHOAATEIbCTBE, TCOPUU U TMPABONPUMEHUTEIBLHON MPAKTHKE
JIOPEBOTIONMOHHON Poccuu, ero moHsTHE W NMpU3HAKK, TOHUMaHWEe TIPaBOCTIOCO0-
HOCTH U JI€€COCOOHOCTH, OCOOCHHOCTH BO3HUKHOBEHUS WM TMpPEKpalleHue Jes-
TEJLHOCTHU, a TAKXKE MPOBOIUTCS aHAJIN3 OCHOBHBIX BHUJIOB IOPUIUYECKUX JIUI] M UX
Kiaccuukanus.

TepMUH «OPHUINYECKOE JIMIO» B 3aKOHOJATEILCTBE BIIEPBHIC MOSBUIICS B

cT. 80 OcHoBHBIX 3ak0HOB m3AaHust 1906r., a 10 3TOTO BpEMEHH 3aKOH, KOHEYHO,
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Jenan pasnuyue Mexay (U3MYeCKUMU U IOPUIMYECKUMH JIMLIAMHU, TpUYeM i
OJIHOTO BHJa KOTOPBIX CYIIECTBOBAJI Ja)K€ OCOOBIM TEPMUH — <«COCJIOBHE JIUI, HO
CIIELMAIBHO O OPUAMYECKUX JIMIax He roBopuil. CylleCTBOBAHUE B MpaBE JI0peE-
BOJIIOLIMOHHOW Poccun HOpUAMYECKHUX JIMIl NPU3HABAIOCH NMPAKTUKOM HAa OCHOBE
TOJIKOBAHHUS HOPM 3aKOHA M HCMOJIb30BAaHUSI TEPMUHOJIOTHUH, 3aUMCTBOBAHHOM U3
TEOPUHU.

[TpoBenenHbIe aBTOPOM 00OOIIEHUS B3TIISI0B OOJBIIIOTO YHACIIA ITUBUIMCTOB
TOT'0 BPEMEHU C YYETOM IOJIO0KEHUIN 3aKOHOAATENBCTBA, MO3BOJIMIIA BBIICIHUTD PSIJ
IPU3HAKOB, KOTOPbIE XapaKTepU30BaIM IOPUIUYECKOE JINLO KaK CyOBEeKT Mpasa,
SBIIAIOIINXCS BBIPQXKEHUEM DPEaIbHO CYIIECTBOBABIIMX OCOOEHHOCTEH 3TOr0 WH-
CTUTYTA, MO3BOJSIOIIMX OTIPAHUYUTH IOPUAMYECKOE JUIO OT HHBIX CYOBEKTOB
npaBa U 0ObEIUHEHUM, HE MPU3HABAEMBIX IOPUANYECKUMU JuliamMu. OTMedaercs,
YTO YUCJIO U COAEPKaHUE MPU3HAKOB MPABOBOM KOHCTPYKUUHU FOPUIUYECKOTO JIH-
1a B TPYJlax Pa3HbIX YUYEHBIX ObUIO Pa3IMYHBIM U 3a4acTyl0 ObLIO OOYCIOBJIEHO
TEOPETUYECKUMH IPEACTABICHUSIMU TOTO WM WHOTO aBTOpPAa OTHOCHUTENIBHO €ro
npupoabl. KpoMe Toro, auccepTranT MOTYEPKUBAET, YTO OTCYTCTBHE JIETAILHOIO
ONpeeIeHUs FOPUINYECKOTO JIMIAa U HEYETKOCTh €ro NPHU3HAKOB B 3aKOHOAATEIIb-
CTBE TaK)Ke HE CIIOCOOCTBOBAJIM BhIPAOOTKE €AMHOW KOHILIEMIIMUA B MPABOBOM Hay-
KeE.

[IpoBeneHHOE HCCIIEI0OBAaHUE MMO3BOJIAIIO CAENATh BBIBOJ O TOM, YTO OIpE-
JI€JIEHHAs Je30praHu3alusl 3JKOHOMUKH KaK €CTECTBEHHOE SBJIEHUE, COMYTCTBYIO-
miee nepuoay pedopm B Poccun He mo3Boiisiiia CKOHCTPYUPOBATh LIEIOCTHYIO 3a-
KOHOJATEJIbHYIO0 KOHILIENIUIO FOPUINYECKOI0O JIMIA. 3aKOHOIaTEIbCTBO XapaKTepH-
30BaJIOCh HEKOTOPBIMU IMPOTHUBOPEUMSIMHU, HECOTJIACOBAHHOCTBIO B CBOEM COZEP-
KAHUU.

JuccepTaHToOM 0CO00 OTMEYAETCsl, YTO Ha OCHOBE KOMILUIEKCHOTO aHalu3a
KOHLETILNN, CIIOKUBIINXCS B 3apyO0€KHOM U POCCUMCKON IUBUIIMCTUKE BILIOTH J0
Hayasna XX B., a TAKXKE UCCIIEIOBAHNS KAPTUHBI Pa3BUTHSI COOTBETCTBYIOLIEH Mpa-
BOBOW KOHCTPYKIIMHU, MOKHO IPOCJIEINTh, KaK Pa3jinuyve B MOHUMAHUMU CYLIHOCTH

HOPUANYCCKOro JiMia MnMpruBOAWIIO K PA3JIMYHBIM IMPAKTHYCCKHUM BbBIBOJAAM, IIPCI0-
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npeessisi IPUHIMINAIFHOE OTHOIIEHHE K OCHOBHBIM BOIPOCaM JaHHOW 00JaCTH.
Jlenaercst BBIBOJ, YTO MpoOieMa IOPUAMYECKOTO JIMIA KaK HUKaKasi Apyrasi BbISB-
JISI€T CBSI3U TEOPHHM IpaBa, 3aKOHOAATEIbCTBA U MPABOBBIX PEANIMA, OTPAKAKOIIUX-
Csl B IPAaBONPUMEHEHUH.

[lepexoas k KIacCUPUKALMUA IOPUIAYECKUX JHI] IUCCEPTAHTOM OTMEUaETCH,
€€ BaXKHEHIIEe HAYYHOE 3HAYEHNE, IOCKOJIBKY OHA MO3BOJISIET CHCTEMATU3UPOBATh
3HAHMS O CYLIECTBOBABIUMX B PacCMaTPHUBAEMbI NEPUOJ Pa3BUTHUSL CTPAHbI BUIAX
IOpUIMYECKUX JIUL, OMPEAEIUTh MPABOBOM CTATyC TOTO MJIM MHOTO €ro Buaa. Enu-
HOTO KJIACCU(UKALMOHHOTO KPUTEPHUS IOPUIMYECKHUX JIUI 3aKOH HE COAepKal, B
HEM BO MHOTOM XaOTHYHO MEPEUUCISUIUCh pa3inuyHble uxX BUIbl. Knaccudukanus
MIPOBOJAWIIACH B HAYKE IPaXKIAHCKOrO IpaBa Ha OCHOBE TOJIKOBAHUS 3aKOHOATEIb-
CTBa U MCIIOJIB30BaHUS JOCTUKECHUN NMPAKTUKU. TOJBKO B poekTe ['pakaaHnckoro
YJIOKEHHSI BHEPBBIE MOSBWIOCH HE TOJIBKO MOHATHE FOPUIAYECKOTO JIMLA, HO H
KJ1accuduKaius.

Poccuiickomy 3akononarensctBy XIX — nauana XX B. ObUIM M3BECTHHI ye-
ThIpe (OPMBI TOBAPHUIIECTBA WU YETHIPE OPraHU3alMOHHO-TIPABOBBIE (HOPMBI
IOPUAMYECKUX JIUI[, MPEACTaBISBUINX COO00M CyOBEKTOB MpEANpPUHUMATEIbCKON
JEATEIIBHOCTH. apTeib, MOJHOE TOBAPHUILECTBO, TOBAPUIIECTBO HA BEpPE, AKIMO-
HEpHOE TOBapuIlecTBO. I[IpoBeneHHOE AaBTOPOM HCCIEIOBAHUE HMCTOPUKO-
IPaBOBOT0 MaTepHasa u 0000IIeHNEe MPEACTaBICHUH YUEeHbBIX-TIPABOBEIOB, TI03BO-
JS€T CAENATh MPEAINOI0KEHUE O TOM, YTO ATUM NEPEYHEM HOPUAUYECKHUX JIMII,
npuBeneHHbBIM B (CBOJie 3aKOHOB, HE HMCYEPIBIBAIMCH BCE BO3MOXKHBIE (POPMBI
IOPUIMYECKUX JIUL], CYIIECTBOBABIINE Ha MpakThKe. [loquepkuBaeTcs, 4To HauMe-
HOBAHMSI «TOBAPHUIIECTBO 10 y4aCTKaM», <KOMIIAHUS Ha aKIMIX», QKIIHOHEPHBIC
oO1IecTBa» M «ToBapHIlecTBa Ha nasx» CBoJ/ia 3aKOHOB, IO CYTH, OTPaXaJld OJHY
U TYK€ OpPraHU3alMOHHO-TIPABOBYIO (POPMY IOPUIUYECKOTO JIUIA — aKIIMOHEPHOE
TOBAPUILECTBO, WM KaK €€ €llle Ha3blBAJIM B JIUTEPAType — AKIHOHEpPHAsl KOMIIa-
Husl. B pabore oTMeueHO, YTO OTCYTCTBHE OOILIUX MOJIOKEHUN O HOPUIUUYECKOM
JIMIE, 3aKPEIIEHHBIX 3aKOHOAATENIbHO, MOBJIEKJIO 32 COO0W pa3Horiacue B LIUBH-

JIMCTUKC OTHOCHUTCIIBHO IIPU3HAHUWA PA3JIMYHBIX BHJIO0B TOBAPHUIICCTB HOPHANYC-
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CKHMMHU JIMIIAMH, HO TIPAKTHKa I1JIa 0 MyTH MPU3HAHUS HA3BAHHBIX B 3aKOHE BU/IOB
TOBAPHUILECTB IOPUINIECKUMU JINIIAMHU.

B Tperbem maparpade ykazaHHOI IJ1aBbl pacCMaTpUBAIOTCSI OCHOBBI Tpa-
BOBOT'O CTaTyca IOPUIMYECKUX JHUI] KaK CyOBEKTOB MPEeANPUHUMATEIbCKON aes-
TEILHOCTH B POCCHHCKOM JIOPEBOIOIIMOHHOM 3aKOHOJIATENbCTBE (apTeib, MOIHOE
TOBapHIIECTBO W TOBAPHUIIECTBO HAa Bepe), OCOOCHHOCTH HMX OPraHU3alMOHHO-
PaBOBOM (OPMBI.

OOpamasich K OCHOBaM IMPABOBOT'O CTaTyCa apTEJbHOTO TOBAPHUIIECTBA, aB-
TOPOM OTMEUEHO, UTO JaHHas (popma mpeanpUHUMATEIbCKON AeSTEIbHOCTH B J10-
peBostoLIMOHHON Poccuu nnmuTenbHOE BpeMs CyIIecTBOBaja MPH OTCYTCTBUU 3a-
KOHOZAATEIbHOTO PETYIUPOBAHUS. DTOT MPOOET BOCIIONHAICS HOPMAMU OOBIYHOTO
IpaBa U MO3BOJISUT apTelid 10 ONPEAEeIEHHOTO MOMEHTa (PYHKIIHOHUPOBATH B (hOp-
MaX, OTBEYABIIUX MOTPEOHOCTAM pa3BUBAIOIICHCS XO3AWCTBEHHOH kn3HU. OnHa-
KO CO BpEMEHEM, MOSIBIJIACh HEOOXOIMMOCTh MPETYCMOTPETh B 3aKOHOJATEIHCTBE
Takylo ¢opMy cyObekTa mpasa. [losiBIeHHE 3aKOHOAATEIBHOTO PETyIUPOBAHUS
apTesbHOM (OPMBI, TO3BONIUIIO cAenaTh OoJiee ONpeNeIeHHbIM IOPUANYECKOE CY-
IIECTBOBAHUE 3TOTO CyOBEKTa MpaBa, YTO TMOJOKHUTEIbHO CKa3bIBAJIOCh Ha BO3-
MO>KHOCTH MPUMEHEHUS JaHHOW (POPMBI B SKOHOMUYECKOH JKU3HU CTPaHBI, JAEJAIO0
OTIpe/IeJICHHBIMUA BO3HUKAIOIME B TOM CBS3M IOPUIMUYECKUE OTHOIIEHHUS, ITO3BO-
JISUI0 MCTIOJB30BaTh Pa3IUYHbIE MPABOBBIE MEXAHU3MbI 3aIUTHI IPAB YYACTHUKOB
X03HCTBEHHOTO 000POTAa.

Jlanee nuccepTaHT NEPEeXOAUT K PACCMOTPEHHI0 OCOOEHHOCTEH OpraHu3a-
IUOHHO-TIPABOBOM ()OPMBI MTOJIHOTO TOBAPHUIIECTBA U TOBAPUILECTBA HA BEpe B 3a-
KOHOZATEIbCTBE, TEOPUU U MPABONPUMEHUTENBHON MPAKTHKE JTOPEBOIOLMOHHON
Poccun. OtMeuaetcst, 4TO XapakTep y4acTHs YJICHOB IOJHOTO TOBApHUIIECTBA U
TOBApHILECTBA HA BEpPE B YIIPABICHUH JI€IaMU IOPUINIECKOTO JIUIA. BO3SMOXKHOCTb
OKa3bIBaTh HETOCPEACTBEHHOE BIMSHUE Ha €ro JEATEIbHOCTb U ONpPEIeIATh Mpu-
HUMAaeMbl€ PEIICHUs, TPEIONPECIINUI €r0 IOPUANYECKYI0 KOHCTPYKIUIO U 00beM
OTBETCTBEHHOCTH y4acTHHUKOB. [louepkuBaeTcs, 4To Kak BHyTPEHHUE OTHOILICHUS

MCKAY YYaCTHUKAMHN TOBAPUIICCTBA, TdK U BHCIIHHUC C TPCTbUMMU JIMIAMHU, Opra-
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HU3alMs TOBAapUIIECTBA MPAKTUYECKU HE MOJYYMJIM 3aKOHOJATEIbHOW perjlaMeH-
Talll, U PEryJIUPOBAIKNCH JIOTOBOPAMHU O CO3JaHUU TOBAPUIIECTBA U HOPMaMH
0o0bIyHOrO Mpasa. YTo, 0JJHAKO, HE BCEr/a CBUJIETEILCTBOBAJIO O HEJIOCTATKAX 3a-
KOHO/IATENIbCTBA, a MOTJIO JIaBaTh CBOOOY YCMOTPEHHUIO YIACTHIUKOB TOBAPHUIIIECT-
Ba, MO3BOJIIONIYIO YUUTHIBATh M3MEHSIOLIMECS YCIOBUS IKOHOMHUYECKOU KU3HHU.
[IpoBeneHHOE MCCIEI0BAHKUE MTOKA3bIBAET, UTO HEIOCTATOK 3aKOHOJATENHCTBA CO-
CTOSUT CKOPEE B OTCYTCTBHH HOPM, MPEAHA3HAYEHHBIX BOCTIOTHUTE MPOOEIIBI 10T0-
BOpa 1Mo HauboJiee CYIIEeCTBEHHBIM BOIPOCAM, UTO MPEOJI0IEBATIOCh B KAXAOM OT-
JIETHHOM CITy4ae MPH MOMOIIHA TOPTOBBIX 00bIYaeB, OOBIKHOBEHHH U IyTEM TOJIKO-
BaHUS JOTOBOpA.

I'naBa |ll — «IIpaBoBoe peryiupoBanue akuuoHepHou ¢opmbl mpea-
NPUHUMATEIbCKOH neAaTeqabHOCTH B Pocenn XIX — Hayama XX B.. 0CHOBBI
OPraHU3alMN JAeSTeJIbHOCTH AKIMOHEPHBIX TOBAPHMIIECTB» COCTOUT U3 JIBYX
naparpados.

B mepBom maparpadge nccienyroTcsi OCHOBBI IPABOBOIO CTATYCa AKLIHMO-
HEPHBIX TOBAPUILECTB.

JluccepTaHTOM MOTYEPKUBAETCS, YTO ONPEEICHUE aKIIMOHEPHON KOMITAHUHU
B MpaBoBOM Hayke Poccuu ObLJIO 1aHO HAa OCHOBE BBISIBIICHUS M OOBEAUHEHUS €€
CYILIECTBEHHBIX MPU3HAKOB. HAJM4YKE€ OCHOBHOTO KamuTaja, MPeACTaBIISIOUIETO
co0oit 060c00JICHHOE UMYIIIECTBO aKIIMOHEPHOU KOMIIAHUH; pa3ieJIeHUE OCHOBHO-
ro Karuralja Ha ONpeeJIeHHOE YUCIIO PABHBIX MEXIY COOOM YacTeid, yriaToi Ko-
TOPBIX MPUOOPETAETCS MPABO WICHCTBA B aKIMOHEPHON KOMITAHUU; OTPAHUYCHUE
PUCKOB YYaCTHUKOB pa3MepaMu BHECEHHOTO BKJIaJa; KOPHOpAaTUBHAs OpraHu3a-
1M1, OCYUIECTBJIIEHUE ACATEIBHOCTU Yepe3 CBOU opraHbl. Ha ocHOBe HccienoBaHus
3aKOHOJATENbCTBA U MPABOBOM JTOKTPUHBI PACCMATPUBAEMOIO MEPUOAA JETAETCS
BBIBOJI, UTO aKI[MOHEPHAsI KOMITaHUSI TIPEICTaBIIsIa CO00M, PEkIe BCEro 00bea1-
HEHHUE KalHUTaJIOB, a YK€ 3aTeM OObeAMHEHUE JIMII, MPEACTABISAIONIUX 3TOT Kalu-
Tal.

Jlanee, Ha OCHOBE MCCIIEIOBAHUS UCTOPUKO-TIPABOBOM JIUTEPATYpPhl aBTOPOM

OTMCYAIOTCA AJOCTOMHCTBA M HCAOCTATKHM I XO03SIMCTBEHHOI'O 060p0Ta TaKou
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(GOpMBI IOPUINYECKOTO JINIA KaK aKIIMOHEPHOE TOBApUIIECTBO. JlenaeTcst BEIBOJ O
TOM, YTO, HECMOTpPSI HA MHOTHE HEAOCTAaTKU aKIMOHEPHOU (OPMBI, aKIIMOHEPHBIE
TOBapHILECTBA B JOPEBOJIONMOHHON Poccuu, kak B APYrux rocynapcrBax pac-
CMaTPUBAEMOI0 TMEPHOJA HWCTOPUHU SBISIUCH OJAHUM M3 (DPAKTOPOB TOPTOBOTO U
HIPOMBIIIICHHOTO PA3BUTHSI.

Bo BTOpOoM maparpade paccMOTpeHbl OCOOCHHOCTU YUPEXKICHHS U Opra-
Hu3alus GYHKIMOHUPOBAHUS aKIIMOHEPHBIX TOBAPHILIECTB.

Ha ocHOBe CpaBHUTENBHOTO aHaNW3a MPABOBOTO PETYIUPOBAHUS IMOPSIKA
BO3HUKHOBEHUS aKIIMOHEPHBIX KOMMAHUM M UHBIX BUJOB IOPUAMYECKUX JIMII, aB-
TOPOM OTMEUYEHO, YTO MOJATOTOBKA BOSHUKHOBEHHS aKIIHOHEPHON KOMIIAHUU UMe-
na Gonbuioe mybOanyHoe 3HaueHue. OOpamasch K pOCCUHCKOMY JAOPEBOJIOIHOH-
HOMY TPaXIaHCKOMY 3aKOHOJATENIbCTBY, TUCCEPTAHT OTMEYAeT KPaHIOI HEIO0C-
TaTOYHOCTb JUISI TOTO BPEMEHU HOPM, PETYIHPYIOUUX YUYPEIUTEIbCKYIO NesATelNb-
HOCTB, UX HECOOTBETCTBUE TPEOOBAHUAM Pa3BHBAIOIIEIOCS IPAXKAAHCKOTO 000po-
Ta, Pa3pPEHIUTENBbHYI0 (KOHIIECCHOHHYIO) CHCTEMY YYPEXKICHHUS aKIMOHEPHBIX
KOMITAaHUH, SBISBUIYIOCS TOPMO30M DAa3BUTHUS aKIMOHEPHOTO Y4YpEIUTENbCTBA,
PAKTUUYECKOE OTCYTCTBHE B 3aKOHOJATEIbCTBE JEHCTBEHHBIX CPEACTB 3alllUThI
npaB OyIyIUMX aKIMOHEPOB, BBUIMBIIEECS B PA3JIIMYHOTO POAA 3JI0YNOTPeOIeHUS
Ha CTaJluU yYpeIuTEeNbHOU NesATeNIbHOCTU. B 3TOoi CBsI3M aBTOpOM paccMaTpuBa-
IOTCSL OCOOCHHOCTH YUPEIUTENbHON AEITEIbHOCTH Yepe3 MPaBONPUMEHUTEIbHYIO
NPaKTUKY U C YIETOM JOCTHKEHUI MPABOBON MBICIIN PacCMaTPpUBAEMOr0 IepHo/a.

OTMeueHO, YTO BaXHEHIINM MPU3HAKOM aKIIMOHEPHOTO TOBAPHILECTBA KaK
IOPUIMYECKOTO JIMIA SBJSUIOCH HAJUYKUE CIOKHOM CTPYKTYpbhl OpPraHOB YIIpaBJie-
HUS1, 0c000M OpraHu3aly BHYTPEHHUX OTHOIIEHHM, MTO3BOJISIONIEH I0pHINYECKO-
My JUIy (YHKIHOHUPOBAThH B XO3IHCTBEHHOM 000POTE KaK €IUHOE IEJI0€.

OOOCHOBBIBAETCS YTBEPKICHHUE O TOM, YTO HEOOXOAUMOCTh PeryiaMeHTalluu
CO CTOPOHBI 3aKOHOJATENbCTBA IMOPSAIKAa OOpa30BaHMs, OPraHU3ALUU OPraHOB
yIpaBICHUS U KOHTPOJIS, IPaB yupeauTeae U akilMOHEPOB, UX OTBETCTBEHHOCTH,
a TaKKe MOpPSIKa JUKBUIAIMK BBI3BIBACTCS MOTPEOHOCTSIMH IMPAKTHKH, 00ycIo-

BUBIIUMHU OCOOCHHOCTH aKIIMOHEPHOH (POPMBI MPEANPUHIMATEIHCTBA.
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B 3akirouenum nuccepranyy U3J1araloTcsi OCHOBHBIE BBIBOJBI TPOBEAECHHO-
r0 UCCIEAOBAHMS.

OCHOBHBIE MOJIOKEHUS JUCCEPTAIMU HAIIM OTPaXEHUE B CIEAYIOLIUX Iy0-
JUKALMIX aBTOPA.
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