Ha npasax pyxonucu

KPBI’KAHOBCKHWM JImutpuii Biagumuposuy

O0A3aHHOCTD 10 T0KA3LIBAHUIO
B AapOUTPAXKHOM IpoIecce

12.00.15 —fpaxkgaHckuii mporiecc; apOuTpakHBINA MPOIIECC

ABTOPE®EPAT

AUCCCPpTAMU Ha COUCKAHUC y‘-ICHOﬁ CTCIICHU
KaHJuJgaTa IOpUANICCKUX HAYK

Caparos - 2006



3
Pa6ota BeimonHena B ['ocyaapcTBeHHOM 00pa30BaTENbHOM YUPEKICHUH
BBICILIET0 IPO(HECCUOHATIBHOTO 00pa30BaHUs

«CapaToBcKasi TocyAapCTBEeHHAs akaJeMusl IpaBa»

Hayunsliit pykoBOIHTENS! JOKTOP IOPUIUIECKUX HAYK, Mpodeccop
I'puropseBa Tamapa AnexkcanapoBHa

OdurmanbHbIe ONMMOHEHTHI: JOKTOP IOPUIUYECKUX HAYK, mpodeccop
JdemuueB Anekceii AHJApeeBHY

KaHJIUJAT IOPUANYECKUX HAYK, JOLIEHT
AdanacoeB Cepreit PegopoBuy

Benymas opranusanusi: I'ocynapcTBeHHOe 00pa3oBaTe/ibHOE
yupe:KIeHue BbICIIEro
npodeccuoHAILHOT0 00Pa30BaAHNS
«Ka3aHckuil rocyapcTBEeHHbIH
yHuBepcuter uM. B.. Y absaHoBa-
Jlenuna»

3ammTa cocroutcsa « 13 »aexabps 2006rona B 14:00uyacoB Ha 3aceqaHuu

JIMCCEePTAIIMOHHOTO coBeTa N-212.239.01 npu I'ocynapcTBeHHOM

00pa3oBaTeIbHOM YYPEXKACHUU BBICIIETO MPOPECCHOHATBHOIO OO0pa30BaAHUS

«CapaToBCcKasi TOCyIapCTBEHHasl akajaemusi mpaBa» 1o aapecy: 410056, r.

Caparog, yi. Uepnsimesckoro, 104,ayn. 102.

C nmuccepranueil MOKHO O3HAaKOMHUTHCS B OuOinoreke ['ocymapcTBeHHOTO

00pa3oBaTENbHOIO YUYPEKIEHUSI BBICIIETO MPO(EecCUOHATBLHOTO 00pa30BaHMS

«CapaToBCKasi ToCyJapCTBEHHAs aKaJeMUs [IPaBa».

ABTOpedepat pa3zociaH « » 2006na.

VYueHbIl CeKpeTaphb
JHUCCEPTALMOHHOIO COBETA B.J1. Xononenko



OBILIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh TeMbl HCCJIeI0BaHus. B  ycloBusx  JmelcTBUA
OOHOBJIEHHOTO KOHCTHUTYIIMOHHOTO W TPOIIECCYaThbHOTO 3aKOHOAATEIIbCTBA BCE
Oonee axkTyaabHOW CTAaHOBUTCS MpoOJeMa 3aluThl CyOBEKTUBHBIX MpaB H
3aKOHHBIX MHTEPECOB TPaXKIaH W IOPUIUYECCKUX JHIl. [ appeanu3anuu mpaBa Ha
CyeOHYIO0 3aIUTy MHOTOYHCIICHHBI M Pa3HOOOPa3HBI.

AHanu3 poCCUIICKOro M 3apyOeKHOTO 3aKOHOATENIbCTBA MOKA3hIBAET, UYTO
Cpeny TPOIECCyaIbHBIX TapaHTUW HA3bIBAIOTCS TPEKIE BCETO JHMOO aKTHUBHBIC
JENCTBHUS cyAa B Mpolecce, MO0 MpoleccyaabHas cBo0OIa CTOPOH M B TO XK€
BpeMsl TIOBBIIIICHHE YPOBHS MX OTBETCTBEHHOCTH 3a CBOM JCWCTBHs. BriHeceHue
MPaBOCYJTHOTO PEIIECHUS CTAaHOBUTCS BO3MOXXHBIM JIMIIIb TPH YCTAaHOBJICHUU
yeTkoro 0OajmaHca mpaB M 00s3aHHOCTEH  CYOBEKTOB  apOUTPa)KHBIX
IPOIIeCCYaTbHBIX IPaBOOTHOIICHUIA B YCIIOBUSX COCTSI3aTEIHLHOTO
CyJIOTPOM3BO/ICTBA.

Pacmmpenue cocTsA3aTenbHBIX Hadajd SIBISETCS OJHOHM M3 OCHOBHBIX
TEHJCHIIUHA Pa3BUTHS COBPEMEHHOTO apOUTPaKHOTO mporiecca B Poccuiickoit
@denepanuu, e TOTYMHEHO  TPAKTHUECKH  BCE  IMPOILECCyalbHOE
3akoHOoAaTenscTBO Poccuu. CoryacHo 0OIenpu3HAHHOMY B HayKe MHEHHIO B
OCHOBE  COCTSI3aT€NLHOCTH  JICKHUT  TOJSIPHOCTh  MHTEPECOB  CTOPOH,
pacmpeneneHHas MEXIy HHUMH OO0S3aHHOCTh IO JOKa3bIBAaHWIO, HaJEIICHUE
CTOPOH IMIUPOKUMHU MTOJTHOMOYHSIMU 0 OCYIIECTBICHUIO MTPEIOCTABIECHHBIX MPAB.
OpHako HEOOXOIUMBI OMPE/EICHHBIC MPOIECCYaTbHbIC IIaru, 00eCIeYNBAOIINE
PEATBHOCTH MPABOBOTO COCTSA3aHUS, B KOTOPOM aKTHBHOCTh M WHUIIMATHBHOCTH
MPUHAIICKUT CTOPOHAM, a TIO3UIUS apOUTPAKHOTO CyJla UTPAET OTHOCHUTEIHHO
MACCUBHYIO POJb. Peainn COBpEMEHHOTO CYI0MPOM3BOICTBA CBUETEIILCTBYIOT O
TOM, 4YTO HHU CyJ, HH CTOPOHBI HE TOTOBBI TEPEUTH K TOW MOJETH
COCTA3aTENbHOCTH, KOTOpast MpuUCyIa aHTJIO-aMEPUKAHCKOMY

CYJIONIPOU3BOJICTBY.
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B cBs3u ¢ 3TuM m3yuyeHue Bompoca 00 00S3aHHOCTSAX MO JI0Ka3bIBAHHUIO
CyJa W JIML, y4YacTBYIOIIMX B JeJjie, Mepax oOecrneueHus 3THX oOsA3aHHOCTEH
UMEET BAXXHOE 3HAUEHUE KaK JJI IPOLECcCyalbHON TEOPUH, TaK U IS CyAcOHOM
IPAKTHKH.

WHCTUTYT  JOKa3blBaHUS  IOJIyYUJI  HOPMATUBHOE  PETYJUMPOBAHUE
J0CTaTOYHO AaBHO. OCHOBHOM LIETBI0 HOPM O JOKA3bIBAHUH B COBETCKUMN MEPHOJ
3aKJII0Yaj0Ch B YCTAaHOBJIEHUU OOBEKTHMBHOW HCTHHBI MO Jedy. ApOUTpaskHBIM
nporeccyanbHbiii  kogekc 2002, mpeaycMoTpen  paHee HE  M3BECTHBIC
POCCHUICKOMY  3aKOHOJATENbCTBY TMOAXOABI K PEryJupOBaHUIO Ipolecca
noka3piBaHMsl. V3MEeHEHUs HOPMATHUBHOTO DPETYJIUPOBAHUSA KOCHYJIHMCH, IPEKIE
BCEro, Ipolecca  MPEACTaBICHUS  JO0Ka3aTelIbCTB,  O3HAKOMJIEHMSI  C
JI0Ka3aTeNbCTBAMU, MCTPEOOBAHMS J10Ka3aTE€IbCTB CTOPOHAMU U CYJOM M T.II.
OmnpeneneHHoe pa3BUTUE MOIYYMUIIO MOHITHE OOS3aHHOCTH IO JOKa3bIBaHUIO, B
YaCTHOCTH TOHATHE MPEIOAUIMAIBLHOCTH, MPU3HAHUS (DAKTOB M OOCTOATEIHCTB
Jienia CTopoHaMHu. B CBsI3u ¢ PUHSTHEM HOBOTO apOUTPaKHOTO MPOLIECCYaTbHOTO
3aKOHOJATENbCTBA U pa3BUTHEM COCTA3ATENbHOCTH 3HAYUTEIIbHO
AKTUBU3UPOBAJICA MHCTUTYT OOECTEeUEHUs! JOKa3aTeNbCTB, BBEACHBI HOBAIUH IO
COOHMPaHUIO OTACTHHBIX BUIOB J10Ka3aTelbCTB (0OBSICHEHUI CTOPOH, 3aKITFOUCHUIA
IKCIEPTOB, TUCHMEHHBIX JIOKA3aTEILCTB | JP.).

Bmecte ¢ Tem HekoTopble mpoOieMbl JOKa3bIBaHHS B apOUTPaKHOM
opolecce  HyXJAalTcd B JONOJHUTENbHOW  paspaborke.  HoBoro
MOJHOMACIITAOHOTO  OCMBICTeHHs  Tpedyer TOT  (akr, YTO  MHOTHE
IpolecCcyajbHble IpaBuUia B CWIY pa3iIMYHbIX MPUYMH HAa TPAKTUKE HE
peann3yroTcs, TaK JK€ Kak B IOJHOW Mepe CTOPOHAMU HE pPeaM3yTCs
IpUHAJISKAIINE UM ITPpaBa, Kacarollruecs J0Ka3aTeIbCTBEHHOM MPOLETypHI.

B pesynbrare nmnpaBuibHas, B CYUIHOCTH, MbICIb 3aKOHOJAATENS O
HEOOXOJMMOCTH OTPAaHUYEHHUS] AaKTUBHOCTH Cyda B cdepe coOupaHus
JI0Ka3aTeNbCTB M PACIPEACICHUN OCHOBHOTO OpEMEHH [OKa3bIBAaHUS MEXIY
CTOPOHaMH B CBOEM IIPAKTUYECKOM IIPUMEHEHUU BbI3BAJIa MHOYECTBO

3aTPYAHEHUN U IPOTUBOPEUHH.
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Bce BhimensnoxkeHHoe, a Takke TOT (akT, UYTO JOKa3bIBaHUE B
apOUTPaKHOM IIPOLIECCE SIBISAETCA OJHUM M3 BAKHEWIIMX U HEOOXOAMMBIX
CPEICTB 3alIMThl CYOBEKTUBHBIX IIpaB, HMMEIOLIMX IPUOPUTETHOE 3HAYEHUE,
CBUJCTEIBCTBYIOT 00 aKTyaJIbHOCTH TEMbl HACTOAIIETO JAHCCEPTAIIMIOHHOTO
VICCIIEIOBAHHSI.

Heap m 3amaum ucciaegoBanusa. OCHOBHas 1elb HACTOSIIEH pabOTHI
3aKJII0YAeTCsl B KOMIUIEKCHOM HCCJIEIOBAaHUM OOS3aHHOCTH IO JOKAa3bIBAHUIO B
apOUTPaKHOM IIpOLIECCEe, ONPEAEIECHUN MOHATUS, CYLIHOCTH, POJIM U 3HAUYECHUS
JAHHOW KaTeropuM J0Ka3aTEIbCTBEHHOTO IMPABa, a TAK)KE U3YYEHUU MEXaHU3Ma
IIPABOBOI'0 PETyJMPOBAHUS FapaHTUI BBINOIHEHHS OOSI3aHHOCTU JOKa3bIBaHMS B
COOTBETCTBUU C TPEOOBAHUSAMU COCTA3ATEIBHOTO MIPOLIECCA.

[locraBienHas (S IIPENONPENEIIAET CIEAYIOIINE 3aJa4M
AUCCEPTALMOHHOI0 UCCIEAOBAHMS:

- UCCJIEIOBATh MOHATHE M CYIIHOCTh OOS3aHHOCTH IO JIOKA3bIBAHUIO C TOUKH
3peHus O0IIETo yUeHHUs O MPOLeCCyallbHOM 0053aHHOCTH U 1I0Ka3bIBAHUU;

- U3Y4YUTh HCTOPUYECKHMII M COBPEMEHHBIM acHeKTbl O0O0S3aHHOCTH IO
JOKa3bIBAaHUIO B YCIOBHSIX PA3NIUYHBIX (POPM CYIONPOU3BOJICTBA,;

- paccMOTpPETb OCOOCHHOCTH BBINOJIHEHUS OOS3aHHOCTEH IO JI0Ka3bIBAHUIO
pa3IMYHBIMH CYObEKTaMU apOUTPaKHBIX MPOLECCYaTbHBIX OTHOIICHUH;

- IPOAHAIM3UPOBATh U 000OIINTE MaTepHaIIbl CyA€OHOM MPAKTUKU O BOMPOCAM
JI0Ka3bIBaHUs B ApOUTPAX]KHOM CYJIOIIPOU3BOJCTBE;

- pa3paboTaTh MPEAJIOKEHHUS M PEKOMEHJAIMM MO0 COBEPUICHCTBOBAHUIO
apOUTPaKHOTO MPOLIECCYATILHOTO 3aKOHOIaTenbeTBa Poccuiickoit @enepanuu.

OO0beKTOM JHMCCEPTALMOHHOIO MCCIECA0BAHUA SBIICTCS COBOKYIIHOCTH
OOIIIECTBEHHBIX  OTHOILIEHUM, BO3HUKAIOIMIMX B IMPOLECCEe  peanu3aliu
cyObeKTaMu apOUTPAKHOTO CYJONPOU3BOICTBA O0SI3aHHOCTEN IO J0KA3bIBAHUIO
IIPU  PACCMOTPEHUM U PA3PELICHUH J€JI, OTHECEHHBIX K KOMIIETCHIIUH
apOuTpaxHbix cynoB Poccuiickoit deaeparum.

IIpenmeTroM  Hccie10BaHUsI  BBICTYNAIOT HOPMBI  apOMTPa)KHOTO

npoucCCyalbHOI0O 3aKOHOAATCIILCTBA, TCOPCTHYCCKUC pa60TbI, KaCaromucecs
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npoOneMaTUK  OOSI3aHHOCTH 1O JOKa3bIBaHUIO, CyaeOHas  MpaKTUKa
apouTpaxkHsix cynoB Poccutickoit deaepanuu.

MeTo1010rMYeCKY0 OCHOBY HCCJIEI0BAHUN COCTABIISIIOT OOIIEHAYYHBIN
TUATICKTUYECKA METOJ] TO3HaHUS OOIECTBEHHBIX sBICHUH. [IpuMeHsHCH
YaCTHOHAYYHBIE METOAbl HM3YyYEHHUSI YACTHOMPABOBBIX SIBJICHUW. HCTOPUUYECKUI
METO/I, JOTUKO-IOPUINYECKUI aHalIM3 3aKOHOAATEIbCTBA, METO/I CPABHUTEIIBHOTO
paBOBEACHUS U 00001IeHNs Cy1eOHON TPaKTUKU. VICTIONMh30BaTNChH JIOTHYECKHE
MIpUEMBI NTO3HAHUS. aHAJIU3, CUHTE3, TUIIOTe3a, a Takxke Priocodckrue KaTeropum,
Takue Kak opma u comepkaHue, 00IIee U 4aCTHOE

Teopernueckasi OCHOBAa HCCJIeAOBaHMS. TEOPETUUECKYIO OCHOBY
JIACCEPTALIUM COCTABWJIM TPYJbl JOPEBOIIOIMOHHBIX OTEYECTBEHHBIX YUYCHBIX-
npoueccyanctoB: E.B.Bacekosckoro, JIL.E.Bmagummpona, A.X.I'onbmcTeHa,
B.M.I'opnona, B.JI.hcauenko, A.M.Kpaesckoro, K.M.Masriesa,
N .. ®otinunkoro, T.M.fSI06noukoBa, a Takke HaydHble pPabOThl COBPEMEHHBIX
aBTOPOB TIO BOIIPOCaM, OTHOCSIUMCS K packpeiBaemoit teme. C.H.AOpamosa,
M.I'.AsntokoBa, C.C.AnekceeBa, B.K.babGaeBa, C.A.bapamkosa, A.T.bonHepa,
JI.A.Baneesoii, A.Il.Bepmmmnauna, M.A.Bukyt, T.A.I'puropseBoii, P.E.I'ykacsHa,
M.A.I'ypeuua, T.H.[lobpoBoabsckoii, B.M.XKyiikoBa, 11.M.3aiineBa, H.b.3eflinepa,
O.B.lBanosa, A.® .Knetamana, A.C.Ko3nosa, K.1.Komuccaposa,
C.B.Kypsuiesa, 10.K.Ocwumnoga, B.K.Ilyuunckoro, N.M.Pe3nnueHko,
H.B.PenietnukoBoi, B.B.CamMmconoBa, C.B.TaneBsocsHa, H.N.Tkauesa,
M.K.TpeymnukoBa, A.A.®epenc-Copoukoro, M.A.®okunoit, A.B.[{uxomxkoro,
H.A.Yeuunoit, [{.M.Yeworta, M.C.Illakapsa, B.M.Illepctioka, A.JI.ItyTHHAa,
K.C.lIOnenbcona, B.B.fIpkoga.

[Ipn HamucaHuM JUCCEPTALUM HUCIOIB30BAINCH IMOJOXKEHUS Pa3TUUYHBIX
oTpaciiei 3HaHuii: ¢uiaocoduu, oOiIel TEOPUU U UCTOPUHU TIPaBa, rPakIaHCKOTO
¥ apOUTPAKHOTO MPOIECCYATTLHOTO TpaBa.

OMIMPHUUYECKYI0 0a3y HCCIEJOBAHUS COCTaBWJIM MaTepHalibl CyAeOHOM
npaktukn KonctutynuonHoro Cyna Pocculickoit ®Penepauuu, Beicuiero

Apburpaxxnoro Cyna Poccuiickoit ®enepaunu, Bepxosnoro Cyna Poccuiickoit
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®enepanyu, apxuBHbIE M ONMYOJWKOBAHHBIE MaTepUaibl CyAeOHOM NPaKTHUKH,
CTaTUCTHYECKUE JTAHHBIE.

HopmaTtuBHyw 0a3y WHCCIEIOBaHUS COCTABWJIM HOPMATUBHBIE aKThI
pa3nuyHOro ypoBHS U topuanueckoi cuibl: Konctutyuus P®, ApbutpaxHblit
npoueccyalbHblii Kogeke P®, I'paxmanckuii mpoueccyainbHbll Kouekec PD wu
I'paxnanckuii  kogekc P®, @enepanbHblii KOHCTUTYUHOHHBIM 3akoH «O
cynebHoi cucreme Poccuiickoii @enepanun», OenepanbHblii KOHCTUTYIUOHHBIHN
3aKkoH «O0 apOouTpakHbIX cyaax B Poccutickoit denepanuu» u Jp.

Hayunas HoBu3Ha. Hactosias pabota sBIsieTCS MEpPBOM IMOMBITKON
CIIELIMAIIBHOTO KOMILUIEKCHOTO HCCIIEIOBAHHUSI MCTOPUYECKUX, TEOPETUUECKUX U
NPaKTUYECKUX  ACMEeKTOB  OOS3aHHOCTH  JOKa3blBaHHUS B  apOUTPaKHOM
cynomnpousBoacTBe Poccuiickoit deneparnuu. [laeTtcs aBTOpCcKOoe OOOCHOBaHHE
MIPEEMCTBEHHOCTU TPAJIULIMI PUMCKOTO U JOPEBOJIOLMOHHOTO 3aKOHOATEIbCTBA
B COBPEMEHHOM HOPMAaTHMBHOM PETYJIUPOBAHUU PACHpPEEsICHUsI 00s13aHHOCTEH 10
nokasbiBaHuio. [Ipemmararorcss U3MEHEHUsI PeAaKUUid psila HOPM JIEMCTBYIOIIETO
ApOutpakHoro mpoiieccyanbHoro koaekca Poccutickoit denepannu (AITIK PO).

Hayynasgs HOBM3HAa JIHCCEPTALIMOHHOIO HCCIEIOBAHUS OTpak€Ha B
CIEAYIOUIMX BbIBOAAX U MOJ0KEHUSAX, BBIHOCUMbIX HA 3alIUTY:

1. [IlpuBoauTcs  aBTOPCKOE  ONpPENEIEHUE  KATErOpud  IPaBOBOM
00513aHHOCTH:

«{ IpaBoBast 00SI3aHHOCTB —3TO YCTAHORJICHHAS 3AKOHOM B IIEJISIX 3alLATHI IPaB 1 CBOOO]
Tp@KIaH, WHTEPECOB OpraHM3alMii  OOIIecTBA M TOCYHapcTBA  Mepa  JIOJDKHOTO
noBeZieHus, oOecrneunBaemMasi CaHKIUSAMU 3aKOHAa JIMOO CyOBEKTHBHBIM
OTHOLIEHUEM 00SI3aHHOTO UHANBUIAY.

2. OG0CHOBBIBAETCS BBIBOJ, UTO TJIaBHBIMU (PAKTOpaMH, OMpPeAeISIOITIMU
XapakTep MPaBOBOM OOSI3aHHOCTH, SIBIISIIOTCS] BHEIIHEE MPUHYXKIEeHUE (BHEIIHUN
OOBEKTHBHBIN (PAKTOP) U TICHXOJOTHUYECKUE TEPEKUBAHUS, MMPABOBBIC SMOIIMU
(BHYyTpeHHHIT CyOBEKTHBHEIH (PaKTOD).

CymiecTBO MpaBOBOM O0S3aHHOCTH OMpENEISETCS TeM, Kakoh U3

(akTOpOB HAXOJUTCS B JOMUHUPYIOIIEM IOJIOKEHUH 110 OTHOIICHUIO K IPYTOMY.
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Pemenne Bormpoca 3aBUCHUT OT CTENEHU CBOOOJBI, MPEAOCTaBIsIEMON CyOBEKTY B
pamMKax peanu3alud TOW WM WHOW o00si3aHHOCTH. OOS3aHHOCThH JTOKa3bIBAaHUS
OTHOCHUTCSI K OO0SI3aHHOCTSIM, B KOTOPBIX OCHOBY COCTAaBJISIET TICHXOJIOTHUYECKOE
OTHOIIIEHHE CyOBEKTa.

3. ApryMeHTHpYeTCS MOJI0KEHHE, COTIIAaCHO KOTOPOMY MTpaBoBasi MpUpoa
00SI3aHHOCTH 3aBUCHUT OT CTENEHH NPEJOCTABIECHHOW CYOBEKTYy CBOOOIBI.
HmeHHO cTeneHb cBOOO I 00YCIOBINBACT JOMHUHUPOBAHUE BHYTPHU O0SI3aHHOCTH
BHEITHETO OOBEKTUBHOTO JTMOO BHYTPEHHETO CyOBEKTUBHOTO (hakTopa. B cBs3M C
3TUM MOXXHO BBIJICJIUTH JIB€ KAaTETOPUHM MPAaBOBBIX O00S3aHHOCTEH, HMMEIOIIUX
pa3IUYHbIE XapaKTePUCTUKHU.

K mepBoii kareropum OTHOCSTCSI MPaBOBBIE 00S3aHHOCTH, 00JamaroOIINe
CIEIYIOIIMMHU CBOMCTBAMU:

1) wx BOIUIONICHME B JKU3Hb 3aBUCUT HCKIIOYUTEIBHO  OT
yIPaBOMOUYEHHOTO JIUIIA,

2) 3a HEBBINOJIHEHUE TAKOTO poja OO0S3aHHOCTEH MPEeayCMOTPEHBI
CaHKIIMHU 3aKOHa.

Bropass kareropusi BKIIOYaeT MpaBOBbIE O00s3aHHOCTH, 00JaAarOIINE
CJIETyFOIIIMMH CBOHCTBAMU:

1) wx peamusamyss B JKU3Hb  3aBUCHT  HUCKJIIOUUTEIFHO  OT
NICHXOJIOTUYECKOTO OTHOIIEHUS (IMPaBOBBIX AMOIMI, MOTHBAIUK) OO0S3aHHOTO
WH/INBH/]IA,

2) 3a HEBBITIOJIHEHUE ITUX 00SI3aHHOCTEH CIICAYIOT HE CAHKIMM 3aKOHA, a
WHBbIC HEOIATONPHUATHBIE TIOCIIEICTBUS, B TOM YHCIIC U BHETIPABOBEKIC.

[Tpumepom mocieqHUX OOS3aHHOCTEH SBISIOTCS MHOTHE apOUTpa)KHbIC
npoleccyagbHble 00A3aHHOCTH, B TOM YUCIIE U 00SA3aHHOCTH J1I0Ka3bIBAHUS.

4. Tlpennaraercsa aBTOpckas AepUHHULAA CyA€OHOTO JIOKa3bIBaHWS,
Ipeanoiaraiomas 4ro «CyJeOHBIM JTOKa3bIBAHUEM B apOUTPAKHOM MpPOILECCe
ABIIACTCS JIOTUKO-TIPAaKTHYECKasl NEATEIbHOCTh JIUI[, yYacTBYIOIIMX B Jeine, a
TaK)Ke apOUTPaKHOTO CyJia MO JOKA3bIBAaHUIO (DAKTOB, 3HAUMMBIX JIJISi BHIHECCHHUSI

3aKOHHOTI'O 1 00OCHOBAHHOI'O PEIICHUS>.
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5. IIpuBoauTCst aBTOPCKOE OmpeneseHue 00sI3aHHOCTH 110 JTOKA3bIBAHUIO B
apOUTpaXHOM IpoIIecCe:

«ApOuTpakHas TIpoleccyanbHas O0O0S3aHHOCTh IO JIOKA3bIBAaHUIO —
YCTAaHOBJICHHAS] apOUTPAXKHBIM TIPOILECCYATbHBIM 3aKOHOM M OOecredeHHas
CpeICTBaMH MO3UTHBHON OTBETCTBEHHOCTH Mepa JOJDKHOTO MOBEICHUS CTOPOHBI
M0 JTOKA3bIBAHUIO OOCTOSITENBCTB, 3HAUUMBIX JJIS1 YCTAHOBJICHHUS OOCTOSITEIIHCTB
Jienna».,

6. OtrcranBaeTcss MHEHHE, YTO KPHUTEPHUEM paCHpECICHUS O00sS3aHHOCTH
JTIOKa3bIBaHMS B TPOIIECCE SIBISETCS 3aMHTEPECOBAHHOCTH JIUIl, YYaCTBYIOIIUX B
Jene, W Cyda B YCTAHOBJICHWHM HAJIWYHMS WA OTCYTCTBUS OOCTOSTEILCTB,
UMEIOIINX 3HaYEHUE JJI pa3penicHus aea.

[Tpuyem, mox 0OCTOSTENBCTBAMY, UMEIOIIIMMH 3HAUYCHUE NI pa3peiieHus
Jena, B JAHHOM Ciy4ae TOHMMAeTCS MaKCHUMAaJbHO INMUPOKUN KpYT SBJICHUH,
($akTOB W COOBITHIA, BKIIOYAIONIME MpaBUia, MOJICKAIINE MPUMEHEHUIO IS
PETYIMPOBAHUS OCIIOPEHHOTO MPABOOTHOIICHUS.

7. B mensx COKpalleHHs YuciIa PeHIeHUH, MOCTPOCHHBIX Ha YCMOTPCHHUH
Cyla ¥ BEpPOSITHOCTHOW JOKA3aTEeIbCTBEHHOW WH(MOPMAIMK, TpEIaraeTcs
YCTAaHOBUTh OOS3aHHOCTH CyJa HA3HAYNUTH OKCIEPTU3Y I  IPOBEPKH
danpcudukanmu JA0Ka3aTeIbCTB, MPOBEACHUS JTOMOJHUTEILHON W TOBTOPHOU
OKCIIEPTHU3HI.

8. OOOCHOBBIBaeTCA  I€JIECOOOPA3HOCTh  BBEICHHUS  OOSI3aHHOCTH
JOKa3bIBaHMS OTPHIIATENIbHBIX (AKTOB B Ciydasx, YKa3aHHBIX B HOpMax
MaTepPHAIBHOTO M MPOIIECCYaTLHOTO TIpaBa.

9. ®opMynHpyeTCcs TE3UC O HEOOXOIUMOCTH YCTAHOBJICHUS OOS3aHHOCTH
CyZla IPEIJIOKHUThH JTUIAM, YIACTBYIOIINM B JIeJi€, TPEACTABUTh JIOMOJTHUTEIbHEIC
JI0Ka3aTeNLCTBA.

10. OrcramBaercs Mo3uIus O BKIIOUCHUU B TIPEIMET JOKa3bIBaHUS (hakTa
CYIIECTBOBAHUS M COJACPKAHWSI HOPMBI WHOCTPAHHOTO TMpaBa, CIENUATLHOU

HOPMBI, a4 TAKXKXC HOPMBI, BBITCK&IOIHCﬁ 13 00bIvas JCJIOBOT'O 060p0Ta.
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Teoperuyeckass ¥ mNpakTHYeckas 3HAYMMOCTb  MCCJIETOBAHUSIL.
Copepkauqecss B JUCCEpPTAllMM  TEOPETUYECKHUE BBIBOABI U  IOJOMKEHUS,
HaIlpaBJeHHbIE Ha COBEPIICHCTBOBAHUE MPOLIecca TOKa3bIBaHUS B apOUTPAXKHOM
CyZIOMTPOU3BOACTBE MOTYT OBITh UCIIOJIb30BAaHBI B JallbHEUINEH HAy4HO-
UCCJIeI0BATENbCKON padoTe.

B mpakTtrueckoM 1utaHe BBIBOIBI U MPEJIOKEHUS MOTYT OBITh PUMEHECHBI
B TPABONPUMEHUTEIHHON TIPAKTUKE AapOUTPAKHBIX CYNOB, JEATEIHLHOCTH
3aKOHOJIaTE€JIbHBIX OPIaHOB MO JaJIbHENIIIEMY COBEPUICHCTBOBAHUIO POCCUMCKOTO
apOUTPaXHOTO  MPOIECCYalbHOTO  MpaBa, YTEHUH Kypca JIEKIUH 1O
apOUTpaKHOMY ITIPOLIECCY.

AnpofGanusi pe3yabTaToB HccjenoBaHusa. J[uccepranus MOATOTOBIEHA
Ha kadempe apoutpaxknoro mporecca [OY  BIIO  «CapatoBckas
rOCyJapCTBCHHAs aKaJeMHsl IpaBa», TAC IMPOBEACHBI €€ PEIECH3MPOBAHUC MU
oOcyKIeHue. Hayuno-mipaktuueckue TIPETOKCHUS u BBIBOJIBI,
chopMyTUpPOBaHHBIE  JTUCCEPTAHTOM  OTPAXKEHBI B  BBICTYIUICHHSIX  Ha
MexayHapoaHOH Hay4yHO-TIpakTH4ecko KoHpepenuun «lIpumeHeHue HOPM
TPAXKIAHCKOTO 3aKOHOJATENHCTBA B YCIOBUAX PA3BUTHUSI PHIHOYHBIX OTHOIICHUIMA
(x 10-tetmio npuusatus ['paxkmaHckoro kojekca Poccuiickoit Demeparium)»
(CaparoB, 2004 r., okt0ps); Bcepoccuiickoii  HaydHO-TIPaKTUYECKON
koH(pepenuuu «IIpobreMbl Cka U UCKOBOW (POPMBI 3aIIUTHI HAPYIICHHBIX PaB»
(Kpacuomap, 2005r., ceHTs0pB).

Martepuabl UCCIeTOBaHUS UCTIOIL3YIOTCS B Y4EOHOM MpoIiecce.

Crpykrypa auccepranuu. Jluccepranusi COCTOUT U3 BBEJCHUS, TPEX IJ1aB,
OOBEAMHSIONMUX IIECTh maparpadoB, 3akioyYeHUss U Oubnmuorpaduyeckoro
CIHMCKAa WCIOJb30BAHHBIX HOPMATHBHBIX TPABOBBIX AaKTOB, JHUTEpPaTypbl U

MaTepHaoB CyAcOHON IPAKTUKH.
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OcHoBHOe coaep:xaHue padoThl

Bo BBemeHMH O0OOOCHOBBIBAIOTCSI BBIOOp U aKTyaJlbHOCTb  TEMBI
JUCCEepTalliy, OMpEAeNAIoTCS IIeNb M 3aJadyd, a Takke OOBEeKT U MpenMeT
JVCCEPTALIMOHHOTO MCCIEAOBAHUs, JAIOTCA METONOJOTHYECKasl, TEOPETUYECKas,
IMIHUpPUYECKass ¥ HOPMATHBHAs OCHOBBI pabOThI, PACKPHIBAIOTCSA €€ Hay4Has
HOBU3HA, TEOpPETUYECKass M TNpPAKTUYECKas 3HAYUMOCTb, (HOPMYIUPYIOTCS
OCHOBHBIE€ TOJIOKE€HUSI, BBIHOCUMbBIE Ha 3alIUTy, MPUBOJATCA JaHHbIE 00
anpoOanuu pe3yabTaTOB UCCIEIOBAHUS U CTPYKTYpPE TUCCEPTALIUU.

IlepBass rinaBa «KoHuenryajJbHble OCHOBBI OOSI3AHHOCTH 110
AOKA3bIBAHHIO B apOMTPAKHOM MpoIecce» COCTOUT U3 BYX maparpagos.

B mepBom maparpade «Dunocogcko-npasosvie acnekmvl Kame2opuu
«005A3aHHOCMb» UCCIIETYEeTCS KaTeropus «00s3aHHOCTH.

[IpoGiema cOOTHOIIEHUS TOKHOTO U BO3MOYKHOTO MTOBEICHNUS, COUETAHHS
npaB M O0S3aHHOCTEH OTIENbHBIX HHAMBUAYYMOB, OOIIECTBA M ToCyAapcTBa
BCerja NpuBieKana K cebe OoJbplIoe BHUMAHUE, IOCKOJIbKY YelOBEYECTBO
NBITAIOCh YCTAaHOBUTH ONPEJEIEHHBIE CTAaHAAPTHI, €IWHBIE JJI BCEX YJICHOB
obmectBa. IloaToMy «0O0SI3aHHOCTH» — KaTeropus, LIMPOKO MpUMEHsieMas B
3akoHozaarenbcTBe. Craths 2 Koncruryuuu PO rmacut, uyto cobmrofeHue npas u
CBO0OO/I UeJIOBEKA U IpaKJaHUHA SIBISIETCSl 00513aHHOCTHIO TrocyAapcTBa. B craTthe
15 Konctutymuu P® roBoputcss 00 00sS3aHHOCTH OPraHOB TIOCYAapCTBEHHOMN
BJIACTH, OPIraHOB MECTHOI'O CaMOYNPABIICHHUSI, JTOJKHOCTHBIX JIML, TPAXKIAH U UX
obobenuHeHuit coomoaate Koncturynuio PO u 3akoHbI.

TpynoBbeim koaekcoMm PD neranbHO perjsaMeHTHpPOBaHbI 00SI3aHHOCTH KaK
paboTHHKa, Tak ¥ pabdotomarens (ct1.21,22).B cr.42 3emenbHoro koaekca PO
yKa3aHbl 00513aHHOCTU COOCTBEHHUKOB 3€MEJNbHBIX y4acTKOB. O HEOOXOIUMOCTH
UCTIOJTHEHHSI OTPEIENICHUsI 00S3aHHOCTEM YCTaHOBIEHBI [ paXTaHCKUM KOJEKCOM
P® (mampumep, ct. 457, 458, 459, 485, 487, 488, 556, 563, 568, 626, 6551
719).
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Yro kacaeTcss mIpolECCyalbHOrO0 TMpaBa, TO B JIUTEpaType HMEIOTCS
BBICKA3bIBAaHUSI O HAJIMYUMM CYOBEKTHUBHBIX TIpOlLlECCyallbHBIX TMpaB 0e3
KOppecHoHaupyronmx uM oos3annocteit (M.A.I'ypBuy).

ABTOp OTMEYaeT, YTO HEOTHEMJIEMOW YacThIO HCCIEAOBAHHUS IPABOBOMU
OpUPOABLl OOS3aHHOCTU JIOKA3bIBAHMSI B apOUTPAXKHOM TIPOLIECCE SBISIETCS
paspelieHue BOMPOCOB O TOM, YTO COOOM MpeAcTaBisieT MpaBoBas HPUPOJA
00s13aHHOCTH B LIEJIOM, Kakue (aKkToOpbl ACTEPMUHHUPYIOT €€ COJep)KaHue, Ha
KaKMe KaTeropud W 10 KakOMy OCHOBAaHUIO TMOJPA3JEsIlOTCS IPaBOBbIC
00s13aHHOCTH.

LleHTpanbHBIM 3BEHOM TEOPETUYECKON KOHCTPYKIHMH «O0S3aHHOCTH»
BbICTymaer  ¢uiocodckas  kareropust oOs3aHHocTH. [losTomy — aHanus
¢unocopckux BIIISAOB, OMNPEICISIONIMX COAEpP)KaHHE OO0S3aHHOCTH — Kak
COIIMAIIbHOM WJIeH, SBJISETCS HEOTHEMJIEMOW COCTABHOM YacThi0 HACTOSIIETO
uccienoBaHusi. ABTOp OTMeEUYaeT, 4To B (PHIOCO(PCKUX TOKTPUHAX BMECTO
TEPMHHA  «0O0SI3aHHOCTH»  3aUacTyl0  HCIOJB30BAJCS  TEPMHH  IIOJIT».
CHHOHMMUYHOCTH JJAHHBIX TEPMUHOB B PYCCKOM SI3BIKE CITY>KUT OCHOBAHUEM JJIs
BKJIFOUCHUS B TIPEIMET HUCCIAEAOBaHUS Kak (QmiocodpCKuX ydeHHid 00
o0si3aHHOCTH, Tak U 0 aoire (3.E.Anexcaniposa).

Kareropusi «00sf3aHHOCTH» B TOW WMJIM WHOM CTENEHU 3aTparuBajiach B
TpyAax psga Meiciuteneid npomwioro (Apuctorens, llumepon, MoHTeckbe,
Pycco, Bombrep, Cnmuoza, ['000c, I'erenn). Omnako Hambosee ACTalbHYIO
TEOPETUYECKYI0 pa3paboTKy Qrrocodckue ydeHus o0 o0s3aHHOCTAX (ore)
noJIy4rJid cooTBeTcTBeHHO Yy [{uniepona u Kanra.

C ropuandeckoil TOUKH 3pPEHUSI KaTeropusi «00sS3aHHOCTH» B TIOHUMaHUH
[Muuepona o3Havana HPABCTBEHHO OOOCHOBaHHOE TPeOOBAaHUE COTJIACOBHIBATH
CBOM MOCTYIKHM HE C MPUHIMIAMU MUPO3JIaHUs], & C KPUTEPUSIMH, 3aJI0KEHHBIMU
B HOPMBI TOCYAapPCTBEHHBIX 3aKOHOB.

Co Bpemen Illumepona ¢dumocodckrue mpeACTaBICHUS O KaTeropuu
00s13aHHOCTH (J10JITa) HE MPETepreBal KaKUX-TH0O0 CYIIECTBEHHBIX U3MEHCHHN

BIUIOTH JI0 MOSIBIIEHUs yueHus unctoro pasyma M.Kanra. Teopuro Kanrta BooOrie
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NPUHATO HAa3bIBaTh OSTUKOW JIOJTa, TIOCKOJIBKY OCHOBOW  (uI0CO(CKUX
MOCTPOEHUHN YKa3aHHBIX aBTOPOB SIBIISIIOTCS PACCYKJIEHUS O IPUPOAE TOHKHOIO B
chepe uenoBeuecKoro ObITHS.

[Ton o6si3aHHOCTHIO Kak (PUIOCOPCKO-NPABOBOM KAaTErOpUHU Yalle BCEro
MOHUMAETCs 0c000€ BHYTPEHHEE OTHOIIEHHE CyObeKTa K CBOMM MOCTYIKaM.
OCHOBY KaTeropuu «005S3aHHOCTH» COCTABJIAET BHYTPEHHsSI CBOOOAA JTUYHOCTH,
OoTrpaHWYEHHAs, C OJHOW CTOPOHBI, HDABCTBEHHBIMH TOCTYJIaTaMH, a C IPyroil —
IpaBUIaMH YeJI0BEYECKOTO OOIEKUTHS, B YACTHOCTH 3aKOHAMU I'OCY1apCTBa.

Opuanuecknii  acmekT 00s3aHHOCTH  HEOJHOKPATHO  MOJBEPrajcs
HAyYHOMY aHaJIM3y CO CTOPOHBI 3apyOEKHBIX M OTEUECTBEHHBIX IPABOBEIOB.
Cpeau 3apyOeXHBIX aBTOPOB HauOosee MOCeI0BaTeIbHBIMI B PacCCMOTPEHUU
BOmpoca o opuandeckux obszanHocTsx Obumm JI.toru, E.I'enpuep, E.bekkep, a
takxke FO.bunnep

Cpenu OTEYECTBEHHBIX NPABOBEAOB, YIEISBIINX OOJIBIIOE BHUMAHHUE
UCCIIEIOBAaHUIO BOIMPOCOB IOPUAMYECKON OO0S3aHHOCTH, CIEAYyEeT B MEPBYIO
ouepend HazpaTh JI.M.Ilerpaxunkoro. Ilog ropumuueckoil 00sS3aHHOCTHIO OH
MOHMMAJl HEKWUH JIOJIT, KOTOPBIH B CO3HAHWHM OJIHOTO CyOBeKkTa (CyOBEKTOB)
3aKperuieH  3a  ApyruMm  cyobektoMm. HOpuauyeckas  00S3aHHOCTB, IO
JL.A.IleTpaxxnukomy, €CTb HE YTO HHOE, KaK «IIPAaBOBASI IMOLU.

JluccepTanT,  aHaNM3Upysd  TCUXOJOTHMYECKYI0  TEOpHUI0  TpaBa
JL.A.IleTpakuuikoro, yTBep>KIaeT YTO CYIIECTBO MPABOBOM OOS3aHHOCTU COCTOUT
B 0COOOM BHYTPEHHEM OTHONICHHH OJHOTO CyOBEKTa K MPAaBOBOMY MPHUTI3aHUIO
JPYroro, KOTopoe GopMUPYETCsl MO BIUSIHUEM, C OAHOU CTOPOHBI, 00BEKTUBHBIX
3aKOHOB, €CTECTBEHHBIX U HEOTHhEMJIEMBIX IpaB 4YEJOBEKa, a C APYrol — Moj
BJIMSTHUEM CYObEKTHBHBIX IICHXOJIOTHICCKUX MTEPSIKUBAHUN (IMOITUT).

[TonoxeHuss JAHHOTO OMNpEICICHUS HE TEpPSAIOT AaKTyalbHOCTU U B
YCIOBUSIX COBPEMEHHOTO CyAoInpou3BojacTBa. CTOPOHBI B apOUTPa)KHOM
nporecce 00JagaloT MPOTHUBOMOJIOXKHBIMA HHTEpPECaMH, BCJEICTBUE YEro B
OCHOBE 00S3aHHOCTH JIOKA3bIBAHUS JICKHUT MCUXOJIOTHYECKOE OTHOLIEHUE KK I0M

CTOPOHBI HC TOJIBKO K IIOATBCPIKACHUIO CcBOEH IMMO3UIIMHU, HO U K OIIPOBCPIKCHUIO
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no3uIu onmnoHeHTta. [loaToMy auccepTaHT monaraeT HENPaBUIbHBIM CUUTATh
JOKa3bIBaHUE CO CTOPOHBI OTBETYHKA TOJIHKO IIPABOM.

Ecnu oTBETYMK HE MpeACTaBUII BO3PAXKEHUI HAa UCKOBbIE TPEOOBAHMUS, YTO
IPOSIBUIIOCH B JOpME MOJTUaHUs, YKIOHEHHS OT SIBKH B CyZieOHOE 3aceganue au0o
MHOro 0Oe3AeicTBUs, TO JUII HEro MOIYT HAacTyNMTh HEOJaronpusITHbIE
NOCNIEACTBUSI B BUJE YIOBJICTBOpPEHHs] TpeOoBanuii uctua. Takum o0pazom,
HAJIULIO TaKUE MPU3HAKKA 00S13aHHOCTH, KAaK MOTHBAIIMS U OTBETCTBEHHOCTb.

Teopust npaBoBoi 00s3aHHOCTH NOJy4aeT HOBOE pa3BUTHE B XX BEKE B
Tpyaax teopetrukoB mpaBa: E.b.Ilamykanuca, A.M.Aizen6epra, M.I1.Kapesa,
C.H.bparycs, C.®.Keuekbsina, I'.B.MansueBa, H.B.Butpyka, HO.K.Tosucroro,
H.I'.Anexcanaposa.

Haubonee nocnegoBarenbHOE U BCECTOPOHHEE, 10 MHEHHUIO TUCCEPTAHTA,
pelIeHre BOIIPOca O CYIIHOCTH IPaBOBOI 00A3aHHOCTH MPENJIOKEHO B paboTax
H.M.Mary30BbIM: 00513aHHOCTb — 3TO <«yCTAHOBJICHHAsl 3aKOHOM TOYHas Mepa
OOIIIECTBEHHO HEOOXOAUMOTO, Hambojee pa3yMHOTO H  IIEIeCO00pa3HOro
NOBE/ICHUS, HAMpPaBJIEHHOTO Ha YJIOBJIETBOPEHUE MHTEPECOB OOILIECTBA U
JUYHOCTH.

B uenoM, aHanu3upys NO3ULMM YKa3aHHBIX aBTOPOB, JIUCCEPTAHT IOA
IIPABOBOM 00SI3aHHOCTHIO TTOHUMAET YCTAHOBJIEHHYIO 3aKOHOM B IIEJISAX 3allUTHI
npaB U CBOOOJ TpaxJaH, MHTEPECOB OpraHu3alui, OOIIeCTBa W TOCYIapCcTBa
MEpYy JOJDKHOIO TIIOBEJEHMs, OOECIEeYMBAEMYI0 CaHKIMSIMHM 3aKOHa JHO00
CyOBEKTUBHBIM OTHOILIEHUEM O053aHHOTO UHIUBU/IA.

ABTOp BBIJENSIET JIBE KAaTErOPUM IPABOBBIX OOS3aHHOCTEM, MMEIOIIUX
pa3IMyYHbIE XapaKTEPUCTUKHU.

K mepBoii kareropum OTHOCSTCSI MpaBOBbIE 00S3aHHOCTH, 00JaAarOIINe
CIICIYIOIIUMHE CBOMCTBaMH: 1) MX BOILIOIICHHUE B KHM3Hb 3aBUCUT UCKITFOUMTEIBHO
OT YIPaBOMOYEHHOTO JIHIA; 2) 32 HEBBINOJHEHHWE TAaKOro poja 00s3aHHOCTEH
IPETYCMOTPEHBI CAHKIIMH 3aKOHA.

Bropass kareropusi BKJIIOYAeT MPAaBOBbIE O00SI3aHHOCTH, O00JaAArOIINE

CICAyrOInMHnu CBOMCTBAMHU. 1) HUX BOINIOIICHUEC B )KU3Hb 3aBUCHUT NCKIIIOYHUTCIBHO
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OT TICUXOJIOTHYECKOTO OTHOIICHHUS (IPaBOBBIX AMOIIHMM, MOTHBAIIUN) O0S3aHHOTO
WHIMBUJA; 2) 3a HEBBINOJHCHHE ASTHX OOS3aHHOCTEH CIICAYIOT HE CaHKIIMU
3aKOHA, a UHbIE HEOJIAroNMpUATHBIE TIOCIIEICTBUS, B TOM YKCII€ U BHETIPABOBBIE.

[Ipumepom mOCHETHUX OOS3aHHOCTEH SIBISIOTCS MHOTHE apOUTpa)KHBIC
npolieccyanbHble 005I3aHHOCTH, B TOM YKCJIE U 005S3aHHOCTD JIOKA3bIBAHUS.

Bo Btopom maparpade «llpasosas npupoda obaAzamHOCmMU  HO
O00KA3bIBAHUIO.  NOHAmMUe, cooepxcanue, CcyOvekmvl»  OTMEYAaeTCs, 4To
JIOKa3bIBAaHUE — ATO BAXKHEHUIIMN MPAaBOBOM HMHCTHUTYT JIFOOOU MpoleccyaabHON
oTpaciu TpaBa, 0€3 HEro HEBO3MOXKEH IMPOIIECC PACCMOTPEHUS W PA3PEIICHUS
KOHKpeTHbIX gen. Or  kauecTBa  CylneOHOTO  JIOKAa3bIBaHUS  3aBUCHUT
000CHOBAaHHOCTh CYJEOHBIX PEIICHUN, B KOTOPBIX COAECPKUTCS OKOHYATEIbHBIH
BBIBOJl O JICUCTBUTEIBHBIX B3aMMOOTHOIIEHUSIX CTOPOH, HUX NpaBax U
00s13aHHOCTSIX .

HccnenoBanne 1OpUANYECKH 3HAYMMBIX (DAKTOB CTAHOBHUTCS BO3MOKHBIM
Omaromapsi ~ TPENCTaBIEHHBIM  JIOKa3aTeNbCcTBaM.  Jloka3piBaHME  CO3/aeT
HEO0OXOMMbIE YCIOBHS U MPEANOCHUIKU JUIsl IPABUILHOTO MPUMEHEHUS 3aKOHA.
OmmobKu, TOMyIIEHHBIE B TPOIECCE TOKA3bIBAaHUSA, OYCHb YACTO MPHBOMAT K
OTMEHE CYACOHBIX aKTOB. ApOWTpa)kHas MpaKkTUKa H300WIyeT MpUMEpPaMU
OTMEHBI CyACOHBIX AKTOB MO MPUYUHE HEIMOJIHOTO BBIICHCHHSI OOCTOSITEIIBCTB
nena, He0OOCHOBAHHOCTU CYAEOHOTO pEIIeHMs], HECOOTBETCTBHS BHIBOJOB Cyza
00CTOsITENBCTBAM JIENIa.

[TpuumHBl OTMEHBI CYy€OHBIX AKTOB, MPHUHSITHIX apOUTPAKHBIMU CYIAaMH,
HE BCEr/Ja BbI3BaHbl OMIMOKaMU B MPUMEHEHUHM CYJOM 3aKoHojaarenbcTBa. [lo
MHEHHUIO aBTOpa B PSAE CIydyaeB 3TO NPOUCXOAUT U3-32 HEIOCTATOYHOU
npopaboTku oTaenbHBIX HopM AITK PO.

JlelicTBytoliee apOUTpakHOE 3aKOHOAATENbCTBO 3aKPEIUIsieT OJWH U3
BAKHEUIINX MPUHIUIIOB apOUTPaKHOTO CyJONPOU3BOACTBA-IIPUHIINII
COCTSI3aT€ILHOCTH W PABHOIMPABUSI CTOPOH. APOUTPAXKHBIA  CyA,  COXpaHsA
O00OBEKTUBHOCTh M OECHPUCTPACTHOCTH, CO3/1a€T HEOOXOAUMbIE YCIOBHUS IS

BCCCTOPOHHCTO, IIOJHOI'0O HMCCICAOBAHHA 00CTOSITEIILCTB AcjJa W HE MOXKECT
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CaMOCTOSITENIbHO coOMpaTh JOKa3aTelbCTBA IO Jeidy. OJTo, Kaszajaoch Obl,
JEMOKpPaTUYHOE  Hayajao  apOUTPa)KHOTO  CYAONPOMU3BOJCTBA  MOPOKIAET
3HAQYUTEIbHBIE POOJIEMBI.

OTBOIs apOUTpPAKHOMY CYyJly TACCUBHYIO POJIb B MpOIIEcCe, 3aKOHOAATelb,
TEM HEe MeHee, TpeOyeT, U 3TO MPAaBOMEPHO, BBHIHECEHUS 3aKOHHOI'O pelICHUS,
KOCBEHHBIM IIyTe€M TIOHYXJas CyJI TpPUHUMATh MEpPhl K TOJYyYEHUIO
JOTIOTHUTENBHBIX J0Ka3aTeabCTB. OHAKO TOPSAIOK WX TOJYyYCHUS OCTaJCs
HEYCTAHOBJICHHBIM.

JluccepTaHT mojaraer, 4Tto apOUTPaKHbBIM Cyld JOJDKEH HrpaTth Oosee
aKTUBHYIO POJIb B IIPOLIECCE OCYIIECTBICHHS BO3JIOKEHHBIX HA HErO 3a/lay, B TOM
YyuCl€ U TMOJYYEHUs JOMOJHUTEIBHBIX JOKA3aTeNbCTB, OOOCHOBBIBAs 3TO
cienyomuM. Bo-TiepBBIX, NpeaMeT AOKa3bIBAaHUS OMNPENSISETCS JIMIaMHU,
YYaCTBYIOIIMMH B JieJie, U apOUTPAXKHBIM CYJIOM M 3aBUCUT OT 3aKOHA U HHBIX
HOPMATHBHBIX AaKTOB, MOMJIEXKAIIMX TMPUMEHCHHIO TPH pa3perieHuu Cropa.
[Tockonpky 00s13aHHOCTH OIpeNeieHHs] 3aKOHA, MOAJIEKAIIEro MPUMEHEHHIO,
BO3JIO’KEHA HA apOUTPaXKHBIN CyJ, OH 00s513aH MOJIHEE UCIOJb30BaTh MpaBa U Mpu
OTIpeNIeTICHUN KpyTa JOKa3aTeIbCTB MO Jeiny. Bo-BTOPBIX, B HACTOSAIIEE BpeMs
MPUHIIMI PABEHCTBA BCEX IMepe]l 3aKOHOM U CYJIOM BOIUIOIIEH OBITh HE MOXKET,
MOCKOJIbKY B TEPHOJ] JKOHOMHYECKHX MpeoOpa3oBaHMil, COMPSHKCHHBIX C
HDKOHOMHYECKMM HEPABEHCTBOM HACEJCHHUS, TOCYJapCTBO HE TapaHTUPYET
00s13aTeNbHOE Yy4yacTUE aJIBOKaTa MpPU PACCMOTPEHUU XOTS Obl HEKOTOPBIX
KaTeropuii criopoB (MU TIPH YYaCTHH OIPEACICHHBIX JIHII). B-TpeThbHX, COrIacHO
n.1 c1.270 AIIK ocHOBaHMEM K OTMEHE PEIICHHUS apOUTPaKHOTO CyJa CIY>KHT
HEMNOJIHOE BBISICHEHHE O0CTOATENBCTB, UMEIOIINX 3HAUYEHUE JUIA J€eia, a B CcT.287
IPeIyCMOTPEHO MOJTHOMOYKE CyJa KacCallMOHHOW MHCTAHLIMU HA Mepeavy aesa
HAa HOBOE pPACCMOTPEHHE, €CIH TMPHUHATOE pEeIIeHUE WIM [OCTaHOBJICHHUE
HEJOCTAaTOYHO aprymeHTupoBaHo. Kpome Toro, He0OOCHOBAaHHOCTH CYAEOHOTO
aKTa SBIISIETCSI OCHOBAHMEM U K €r0 OTMEHe B mopsinke Haazopa (ct.304 ATIK).

N3yyenue cyneOHON MpPaKTHUKK MOKAa3bIBAET, YTO HEPEAKO BBILIECCTOSIINE

CyIbl, OTMEHssI pemieHue (MIOCTAHOBJICHWE) W HAMpaBisAs JIeJ0 Ha HOBOEC
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pacCMOTpPEHHE, YKa3blBAlOT HAa  HEOOXOMMMOCTh  HCCIICOBAHUS  HHBIX
o0cTosITeNnbCTB (a 3HAYUT, M COOTBETCTBYIOIIMX JOKA3aTEIbCTB), HMMEOIINX
3Ha4YeHue 1l paspernieHus crnopa. [logooHbie ykazaHus Cy/10B 0053aTeNbHBI IS
JIUIT, Y9aCTBYIOITUX B JieJie, M apOUTPaKHOTO Cy/a.

Takum o0Opa3om, paszpemnieHue OOIUX TEOPETHYECKUX  BOIPOCOB
JIOKa3bIBAaHMSI UMEET HACYITHOE MPAKTUYECKOE 3HAUCHHE JJIT pa3pabOTKU HAYYHO
000CHOBAaHHBIX CIIOCOOOB M CPEJICTB MOIYYCHHUSI CYIOM 3HAHUSA O (HaKTHUECKUX
00CTOSITENIBCTBAX JIEJ1a, C IEJIbI0 3aIUTHI MPAaB U 3aKOHHBIX HHTEPECOB IPaXKIaH U
OpTraHU3aLNM.

OOmue poOJIeMbI MPOLECCYAIbBHOTO  JIOKa3bIBaHUS  SIBJISIFOTCS
JUCKYCCHOHHBIMH Ha MpoTshkeHMH MHOrux jet (A.dD.Kneitnman, B.H.Ilernos,
JI.A.BaHeeBa, K.C.YOnenbcoH, N.B.PemeTHukoBa, KO.K.Ocumnos).
[IpUMEHHUTENBHO K MPEIMETY HCCIECNOBAaHUS JUCCEPTAHT CUMTAET, UYTO KOPHU
CIIOPOB M PA3HOTIIACUM MO OTACJBHBIM MOJIOKEHUAM JOKA3aTEIbCTBEHHOTO MpaBa
KpOIOTCS, MPEXKJE BCEro, B PA3IMYHOM IOHUMAHUM CYUIHOCTH CYyJI€OHOrO
JIOKa3bIBaHUSI, TOCKOJBKY JIOKa3bIBAHHUE B IIMPOKOM CMBICJIE TOHUMAETCS
YYEHBIMU-TIPOLIECCYATUCTAMHA  KaK IMPOLECC TNO3HAHUS, PEAUTU3YIOUIUMNUCS B
YyBCTBEHHO-TIPAKTUYECKOU JEATEIBHOCTU CyJa U y4aCTBYIOLIUX B JI€JIE JIMIL IO
YCTaHOBJICHHIO ()aKTOB, C HATMYMEM HJIH OTCYTCTBHEM KOTOPBIX 3aKOH CBS3BIBACT
BO3HUKHOBEHHWE, N3MEHEHHE WU ITPEKPALIEHUE IPABOOTHOLICHUM.

CraHOBJICHME PBIHOYHOM HKOHOMMKH, 3aKOHOAATEIBbHOE 3aKpPEIJICHUE
YaCTHOW COOCTBEHHOCTH HE MOTJIM HE OTPA3UThCS HAa WHTEPIPETAIIUU TOHITHS
noka3biBaHus. CoCTA3aTeILHOCTh ObLla BO3BEJACHA B PAHT KOHCTUTYIIHOHHOTO
MPUHIIUIIA.

Ecnmun wucxomuteh W3 NPENCTABICHUS  «UUCTOM  COCTA3aTEIIbHOCTH
apOUTpaXXHOTO TMpolecca, T.6. TaKOro €ro IOCTPOEHHUs, IIPH KOTOPOM
00s13aHHOCTh JTOKA3bIBAHUS COBOKYITHOCTH IOPHUAMYECKUX (PAKTOB IMOJHOCTHIO
JCKUT HAa CTOPOHAX, a CyJ HE BMEIIMBACTCS «B CBOOOJHYIO HUTPY CIOPSIIHAX

CTOpOH», TO CjeloBajo Obl 3aKpenuTb HOPMY, COIJIACHO KOTOPOW CyJ
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paccMaTpHUBaET JEJIO TOJbKO B MpEJenax COBOKYMHOCTH (PaKTOB, OTMPEIEICHHBIX
CTOpPOHOH (cTOpOHAMH).

OmHako W TEOpeTUKM TpaBa, M 3aKOHOAATENIh MPHUILIA K BBIBOAY O
IIEJIECO00PAa3HOCTH COXPAHEHMsI OINPEACIICHHONW JOJMW AaKTUBHOCTH Cyda B
JOKa3bIBaHWM, BBEICHHS CMEIIAHHOTO CyIONpPOU3BOJACTBA. KadyeCTBEHHO WHBIM
CTaJ TOAXOJ K Pa3pelieHHI0 CIOPHBIX BOMPOCOB O COAEPKAHMHM U CYOBEKTax
JOKa3bIBaHMsI, BCE 4Yallle BBICKA3BIBAIOTCA CYXKIEHUS O HEOOXOIUMOCTH
yCTaHOBJICHHsI OalaHCca TIpaB © OOS3aHHOCTEW CYOBEKTOB TpoIecca B
JIOKA3aTeIbCTBEHHOW  JCATENBHOCTH B  IENSIX  COONIOEHUS  IPUHITUIIOB
COCTS3aTENILHOCTH, 3aKOHHOCTH " CIPaBEIJINBOCTU (H.A.YeuwnHa,
A.I1.Bepmnnun, B.H.Kyiikos, C.A.Illumxkun, .M.3aiines).

B cBsa3u ¢ 3TMM B JeHCTByIOIEe 3aKOHOAATEIBCTBO OBLIM BKITIOUCHBI
HOPMBI, COTJIACHO KOTOPBIM CY/ OIpPEAeNsieT 3HAYUMBbIe 0OCTOSATEIHCTBA BMECTE
co croponamu (ct.65 m 66 AIIK P®), oka3piBaeT UM NOMOIIb, HUCTPeOys
HeoOxonumbie aokaszarenberBa (cr.66 AIIK P®); B ciydasix, yCTaHOBJICHHBIX
3aKOHOM, caM cobOupaeT gokaszareinbctBa (c1.66 m 82 AIIK P®), Hecer
MO3UTHUBHYIO OTBETCTBEHHOCTh 34 HEHUCIIOJIHCHHWE YKA3aHHBIX  (DYyHKIIHIA,
BBIPXAIONIYIOCS B OTMEHE HE3aKOHHOTO M HEOOOCHOBAHHOTO PEIICHUS.

Takum o0O0pa3oM TOBOPUTH O PACHPOCTPAHEHUH OOS3aHHOCTH  TIO
JIOKa3bIBAHUIO TOJIBKO HAa CTOPOHBI, ObUIO OBl HEMpaBWIILHO. Bo3mokeHwe Ha
CylieOHBIC OPTaHbl <«PO3BICKHBIX» O0S3aHHOCTEH MO0 COOMPAHMIO JTOKA3aTECIIbCTB,
0€3yCIIOBHO, HE COBMECTUMO C COCTS3aTEIILHOCTHIO MEXKIy CTOpoHamMu. B To xe
BpeMsl CyAd JOJDKCH CO34aTh YCIOBHUS JJISi BCECTOPOHHETO U IOJIHOTO
paccMOTpeHHsl OOCTOSITENILCTB  JieJla, KOTOpPO€ OCYIIECTBISETCS B ¢opme
MPOIIECCYATBHOTO COTPYIHUYECTBA Cy/la U IOPUANIECKH 3aUHTEPECOBAHHBIX JIHII
(M.®oxkuna). Cyn He coOupaeT IOKa3aTebCTBA, HO M HE MOXET OTKa3aTh B
BBIHECEHUY PEIICHHS] HA OCHOBAHUU HEOCTATOYHOCTH JI0Ka3aTeNbCTB. [loaTomy
aBTOP pasiesieT MHEHNE COTIIACHO KOTOPOMY JOKa3aTeIbCTBEHHAS e TEHHOCTD
CyJla 3aKJIH0YaeTCs B 00S3aHHOCTH <«IIPUMEHUTH OOIINE W CICIHANbHBIC TTpaBUja

0 pacrpeneneHur 00S3aHHOCTEH MO JOKAa3bIBAaHUIO M MPU3HATHh (HAaKT UMEBIINM
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MECTO JUO0 HEe CYHIECTBOBABIIMM HE TMOTOMY 4YTO 3TO MOATBEPXKICHO
JI0OKA3aTeIbCTBAaMU, a MOTOMY 4YTO HE BBIIOJHEHA J0Ka3aTeJIbCTBEHHAsS
00513aHHOCTB, HE onpoBepruyta npesymmmus» (O.B.baynuH).

CrnenoBaTenbHO, MO/ CyJeOHBIM JI0Ka3bIBAHUEM B apOUTPaKHOM IpoLIecce
HEO0OXO0AUMO NOHUMATh  JIOTUKO-TIPAKTUYECKYIO  JESATEIbHOCTh  JIWII,
YUacCTBYIOIIMX B JieJe, a TakkKe apOUTPaXHOTO Cyla MO J0Ka3bIBaHUIO (DaKTOB,
3HAYUMBIX JIJIs1 BRBIHECEHUS! 3aKOHHOTO U 0OOCHOBAHHOTO PELICHUS.

JluccepTaHT MPUXOAUT K BBIBOJY, YTO, HECMOTPSl Ha OOIIHME MO3UTHUBHbBIC
U3MEHEHUS, HMEETCS ps CYLIECTBEHHBIX HEAOPaObOTOK B HM3MEHUBIIEMCS
MPOLECCYATLHOM JIOKa3aTelbCTBEeHHOM IpaBe. JleictByromuii AIIK P® He
COJIEPKUT MPaBOBBIX TMOHITHI JOKa3bIBaHUS M O0SI3aHHOCTH MO JOKa3bIBAaHUIO,
o0e mpaBOBBIE KAaTEropuu Kak Obl MOJpa3yMeBaloTCA 3aKoHoAaTeneM. Tak, mo-
BUJIMMOMY,  3aKOHOJATeNb  MOCTapajicsi oOO0OWTHM oaAMH U3  Haubojee
JUMCKYCCUOHHBIX BOIIPOCOB COBPEMEHHOTO IpoleccyanbHOro npasa. OIHaKO 3TO
IPOTUBOPEYUT  CaMOMY  JyXy  POCCHUMCKOrO  IpaBa,  TPaAULMOHHO
COPUEHTUPOBAHHOMY Ha YETKHUE OMNPEAEICHUS HECYIIMX IPAaBOBBIX IOHATHIA.
[IpencraBisieTcss, YTO0 B  POCCUMCKOM IIPOLIECCYallbHOM HAyKe  HEJb3s
OTKa3bIBaTbCS  OT  CBA3YIOIIMX  IOHATUH (B.A.HoBwurikuii). Takue
(dyHIaMeHTalbHbIE KaTeropuH, Kak JOoKa3blBaHHE M  OOS3aHHOCTH IIO
NIOKA3bIBAaHUIO, JIOJDKHBI TOJIBKO COBEPLICHCTBOBATHCSA, a4 HE UCYE3aThb W3
3aKOHOJATEIbCTBA.

Bropas riasa «IIpaBoBble Tpaguuuu pacnpenejieHue 00sI3aHHOCTH 110
AO0KAa3bIBAHMI0» COCTOUT U3 JIBYX Maparpados.

B nepBom maparpade «Peyenyus npasuni 00KaA3bl8aAHUSL OMeEYeCMBEHHbIM
npoyeccyarbHblM npagom» aBTOP OTMEYAET, YTO POCCUMCKAs JOPEBOIOLUOHHAS
IMBUJIMCTUKA BOCIPHUHSJIA OCHOBHBIE MpaBUJia pacrpeneiaeHus: 00sS3aHHOCTEH
JOKa3bIBaHMsI, C(HOPMYyIUpPOBAHHBIE IPEBHEPUMCKUMH opuctamu. [IpuumHa
pelenuuu pPUMCKOTO IpaBa COCTOSAJIAa B TOM, YTO POCCHHMCKOE TIPAXKIAHCKOE
npolieccyanbHOE 3aKOHOAATENbCTBO BTOpOM MmosioBUHbI XIX Beka Takxke ObLIO

IMOCTPOCHO Ha MNPHUHOMUIIAX COCTA3ATCIIBHOCTU M JUCIIO3UTHBHOCTHU. HpI/I 9TOM
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pOCCUICKHE TMpaBOBEIbl BHECIM CBOW OONBIION BKIIAJ B pPAa3BUTHE TEOPUHU
pacrpeiesieHus 00513aHHOCTEN JOKa3bIBaHUS.

Opnum u3 Hanbosee MpoOJEMHBIX BOIIPOCOB paCTpPEEICHHs 00513aHHOCTH
M0 JOKAa3bIBAHUIO B JIOPEBOJIIOIIMOHHOM POCCHUHCKOM TPaXTAHCKOM IMPOIIeCcCe
OBLIT BOIIPOC 00 0053aHHOCTH JOKa3bIBaHUS OTPHUIIATEIbHBIX (DaKTOB.

Bompoc 0 poka3biBaHWM OTPUIATENBHBIX YTBEPKICHUNA OTHOCUTCS K
Bompocam, He yperyiaupoBanHbiM B AIIK P® 2002r. Ilo maeHMIO muccepTaHTa
cleyeT y4ecThb JOPEBOJIIOIMOHHBIE MpPaBUIIa, KOTOPbIE CTABHJIA OOA3aHHOCTb
JOKa3bIBaHMS OTPHUIATEIBHBIX (PAKTOB B 3aBUCUMOCTh OT YKa3aHHs HOPM
MaTepUalbHOrO TMpaBa, [JOMOJHUB YKa3aHHbIE TMpaBUJia TOJOKEHUSIMHU,
CBSI3aHHBIMHU C OTPUIIAHHEM OOCTOSATEILCTB, MOATBEPKICHHBIX HEIOMYCTUMBIMU
JTOKa3aTeIbCTBAMHU.

ABtop mpennaraer BBecTd B AIIK P® cneuuanbHyro HOpMYy O
JIOKa3bIBAHUH OTPUIIATEIBHBIX (pakToB: «1.OTpuniatenpHbie (GaKThl HE TOIEKAT
JTIOKa3bIBAHMIO, 32 UCKIIFOUCHUEM CITy4aeB, YKa3aHHBIX B 3akoHe. 2. CyJ Bo3jaraeT
00s13aHHOCTh ~ JOKa3bIBaHUsS  OTpULATENbHOrO  (akTa  Ha  CTOPOHY,
yTBEpXKAAIOIIyl0, 4YTO B  OOOCHOBaHME  (pakTa  TPHUBEICHBI: a)
(banbcuUIMPOBaHHBIC JOKA3aTEeIbCTBA; 0) JOKA3aTENIbLCTBA, IMOJyYEHHBIE IO/
BIMSHUEM OOMaHa, HACWJIMS WJIM yrpo3bl; B) J0Ka3aTelIbCTBA, COOpPAHHBIE C
HapylieHueM (eepabHOTO 3aKOHAY.

Bo Bropom mnaparpade «llpasogoe pecynuposanue ob6sa3anHOCMU NO
O0OKA3bIBAHUIO 8  XO3AUCMBEHHOU  IOPUCOUKYUU  COBEMCKO20  Nepuooa»
YKa3bIBa€TCs, UTO B 3aKOHOAATEIHCTBE COBETCKOTO MEPUO/Ia MPOU3OIIEN OTKAa3 OT
MHOTHX OOIIENPU3HAHHBIX MOJOKEHUIA PUMCKOIO IMpaBa B CBSI3U C MEPEXOIOM K
CIeNCTBeHHOU (opMe mpoIecca Mo CIopaM O MpaBe TPaxmaaHCKOM. B pamkax
3TOM (pOopMBI Ha cyn ObLIAa BO3JI0KEHA 00SI3aHHOCTh YCTAHOBJIEHUSI 00bEKTUBHOM
UCTUHBI TO Jneny. Jlns pocTwkeHus OOBEKTUBHOW WCTUHBI Cyay OBLIO
MPENIOCTABICHO MPAaBO CaMOCTOATEIFHO M IO CBOCH WHUIIMATHBE COOMPATH

JI0Ka3aTeIbCTBA, UMEIOIINE 3HaYSCHUE IS JeIa.
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[IpaBuna pacnpeneneHuss o0OS3aHHOCTEW MO JOKA3BIBAHUIO HAXOIUIHNCH B
3aBUCHUMOCTH OT CYOBEKTHBHOTO MHEHHUS TOCYJapCTBEHHOTO OpraHa —
apouTpaxa.

AHaM3 COBETCKUX U POCCUMCKUX TPOIECCYATbHBIX HOPM ITOKA3bIBAET, YTO
BO BCE€ MEPHUOABI, HECMOTPS Ha KapAWHAJIbHBIC Pa3jNuds B METOAE MPaBOBOTO
perynupoBaHusi, OOIIeH dYepTOil 3aKOHOJATEIhCTBA, PETIAMEHTUPYIOIIETO
pacCMOTpPEHHE CIOpPOB O TpaBe TPaXJAAHCKOM, OBbUIO HaJEIEHHE CTOPOH
CXOIHBIMU TIOJTHOMOYHMSMH B 00JacTH JOKa3aTEIbCTBEHHON MeATEIhHOCTH.
BrisBnennas 3aKOHOMEPHOCTb MOITBEPIKIAET, 9TO XapakTep
JI0Ka3aTEbCTBEHHON NIEATEIHHOCTH OIpPENessuics MOJJHOMOYUSIMU HE CTOPOH, a
Cyla, KOTOPOMY B pa3HbI€ MEPHOJBI MPEAOCTABIUIACH OOJBINAsT WIIM MEHBIIIas
aKTUBHOCTh B JIOKa3bIBaHWH. YeMm Ooiblie OblIa CTEMEeHb JIEMOKpATHU3AINH
oOmiecTBa, TeM MEHbIIE ObUT 00BbEM MOJHOMOYHMHA Cyaa B JOKAa3bIBAaHUH IIO
Cropam o TipaBe rpakaanckom. [1o 3Toit mpuumnHe comepKaHue MPOIECCyaTbHBIX
HOPM, CO3JJaHHBIX B YCIIOBUSAX JEMOKPATHH W CBOOOJBI MPEANPUHUMATEIIHCTBA,

BO MHOI'OM COBITIaJacT.

Tperbst riaBa «MoaepHu3anusi NPaBOBOr0  peryJHpOBaHUS
00513aHHOCTH MO J0KA3bIBAHHI0 B apOuTpa:kHoM mpouecce Poccum (1992-
2002 rr.)» cOCTOUT U3 IBYX maparpagos.

B mepBom maparpade «llpoyeccyanvhvie  npasuna  8bINOIHEHUs
0bs3aHHOCMU N0 OO0KA3bIBAHUIO» JUCCEPTAHT, AaHAIU3Upys JAeHcTByrolee
3aKOHOJIATENBCTBO, npeayiaraeéT  yCTaHOBUTH CIICAYIONIHE npaBuiIa
pacrnpeneseHus 00s3aHHOCTEH 10 TOKa3bIBAHUIO B apOUTPAKHOM IPOIIECCE:

1) xkaxmoe JMIO, YYacTByIOIlee B Jiele, JOJDKHO JIOKa3aThb Te
OOCTOSITENIbCTBA, HAa KOTOpPBIE OHO CCBhUIAETCd KaKk Ha OCHOBAHHE CBOMX
TpeboBanuii u Bo3paxernuii (4.1 ct.65 AIIK PD);

2) 00s13aHHOCTH JOKa3bIBaHMsI O0CTOSATENBCTB, IMOCTYKUBIIMX OCHOBAHHEM
Ui TPUHATUS ~ TOCYJAapCTBEHHBIMH  OpraHaMH, OpraHaMM  MECTHOTO

CaMOYIIPpaBJICHUA, WHBIMH OpraHaMu, JOJDKHOCTHBIMH JIMOAMH OCIIApUBaCMbIX
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aKTOB, pCIICHUH, coBepmieHus JeiicTBuii (Oe3deiicTBus), Bo3naraercs Ha
COOTBETCTBYIOIIIUE OPTaH WM NODKHOCTHOE JHio (4.1 c1.65 AIIK P®);

3) 00cTOATENBCTBA, UMEIOIIME 3HAYCHUE IS MTPABUIIBHOTO PACCMOTPEHHS
Jiena, OIpeAeNsioTcs apOUTpaXHbIM CYJOM Ha OCHOBAaHMU TpeOOBaHUU U
BO3PAXEHUU JIMII, YYaCTBYIOIIMX B J€J€, B COOTBETCTBUU C MOAJIECKAIIMMU
NIPUMEHEHHI0 HOpMaMHy MaTepuaibHoro mpasa (4.2 c¢t.65 AIIK P®);

4) nokasarenbCcTBa MPEACTABISAIOTCS JUIAMHU, Y4acTBYOmMUMU B aene (4.1
cT.66 AIIK PD);

5) apOuTpakHbIid CyJl BIIpaBe MPEIJIOKHUTH JIMIAM, YIaCTBYIOIIUM B JEIE,
NPEJCTaBUTh JONOJHUTEIbHbBIE 0KAa3aTeNbCTBA, HEOOXOAUMBIE Ui BBISICHEHUS
OOCTOSATENIBCTB, UMEIOMIMX 3HAY€HHE JJIS MPaBWIBHOTO PACCMOTPEHHA Jela U
NPUHSTHS 3aKOHHOTO U 000CHOBAaHHOTO cyneOHoro akTa (4.1 ct.66 AIIK P®);

6) numo, yuacTByloImee B Jelie W HE HMEIOIee BO3MOXKHOCTH
CaMOCTOSITENIbHO TMOJyYUTh HEOOXOAMMOE J0Ka3aTeNbCTBO OT JIUIA, Y KOTOPOTO
OHO HAaxOJUTCs, BIOpaBe OOpaTUTbCA B apOUTPAKHBIM CyJ C XOJaTailcTBOM 00
UCTpeOOBaHMH JAaHHOTO JoKa3aTenbcTBa (4.4 ¢1.66 AIIK PD);

7) B cioy4ae HENpEACTaBICHHS OpraHaMH TOCYIapCTBEHHOW BIACTH,
OpraHamMM MECTHOTO CaMOYINpaBJICHUS, WHBIMH OpraHaMH, JOJKHOCTHBIMHU
JUIIAMH JTOKA3aTeIbCTB MO JeJIaM, BOZHUKAIOIIUM U3 aIMUHUCTPATUBHBIX U UHBIX
nyOIMYHBIX MPABOOTHOIICHUH, apOUTPaKHBIHN Cyl UCTpeOyeT T0Ka3aTeabCcTBa OT
9THX OpPraHOB 10 cBoel uHunuatuse (4.5 ¢1.66 AIIK P®D);

8) cyn Ha3zHadaeT SKCIEPTU3Y IO XOJATalCTBY JIMIA, YYAaCTBYIOIIETO B
Jienie, WIKM C corjlacus JIMI, y4acTBYIOIIMX B jeie. B ciydae, eciin Ha3HaueHHe
OKCHEPTHU3bl TPEANUCAHO 3aKOHOM WM NPEAYyCMOTPEHO JOTOBOPOM JIMOO
HEOOXOJUMO JUIsl TPOBEPKH 3asiBICHUS O (anbCUPUKAIUN TMPEACTABICHHOTO
JI0Ka3aTeabCcTBa JUMOO eclii HeoOXOAMMO NpPOBEACHUE JONOJHUTEIBHON WIN
MOBTOPHON 3KCHEPTHU3bI, apOUTPaXHBIA CyJ MOXXET HA3HAUYUTh JKCIEPTU3Y IO

cBoeii uauimatuse (4.1 ct.82 AIIK P®);
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9) He momnexar mokaspiBaHWIO0 oOmen3BecTHbie (4.1 cT.69 AIIK P®D),
IperoanIraIbHO yecTaHoBIeHHbIe (4.2-4 ¢1.69 AIIK P®) u OeccriopHbie (hakThl
(4.2u 3cT.70 AIIK PD).

CornacHo apOMTpa)XHOMY MPOLIECCYaTbHOMY 3aKOHOJATENbCTBY CYyIl HE
coOupaeT JO0Ka3aTelbCTBA MO COOCTBEHHOW HWHHIIMATHBE, a JIUIIb OKAa3bIBaeT
COJICUCTBHE CTOpPOHAM B TIPEACTABICHUH JOKA3aTeIhCTB M TO — IO UX
XO0JIaTaliCTBY, OJHAKO JOKa3aTEeJIbCTBEHHAs! MEATEILHOCTh CyAa, MO0 MHEHHUIO
aBTopa, umeeT MecTo. CyJ KOHTPOIHMPYET HWCIOIh30BAaHUE CTOPOHAMHU CBOUX
MPOIIECCYATbHBIX TIPaB MO MPEACTABICHHUIO JOKA3aTeNbCTB W YYaCTHIO B UX
UCCJICIOBaHHH; ompezaenseT COCTaB 00CTOSITETTBCTB, TIOJIJISKAIITIX
WCCIICIOBAaHHUIO, C BO3JIOXKCHHEM OOs3aHHOCTH Ha KOHKPETHYIO CTOPOHY IO HX
JIOKa3bIBAHUIO, YYACTBYET B MCCIEIOBAaHUMU U OIEHKE JoKa3arelbcTB. CymeOHoe
J0Ka3bIBaHUE — JIOTUKO-TIPABOBas IEATEIHHOCTh HE TOJBKO JIUII, YIaCTBYIOIINX B
7ienie, HO B OMPEEeNIEHHON Mepe, U Cy/a.

BcectoporHee u TONMHOE 3aKOHOAATENHHOE YPETYJIUPOBAHUE TPABUII
pacnpeneneHuss OOsS3aHHOCTEH IO JOKa3bIBaHWIO B apOUTPaKHOM Ipoliecce
MO3BOJISIET HE TOJBKO 3HAYUTEIHHO CHU3UTH 3aTPAThl BPDEMEHU W CHUJI, CBSI3aHHBIC
C JOKa3aTeIbCTBEHHOW MeATEIhbHOCTHIO JIUI[, Y4YacTBYIOIIUX B Jeie, HO W
CYIIIECTBEHHO ONTHUMH3UPOBATh apOUTPAXKHBIM MPOIIECC 32 CUET BO3JIOKEHHUS HA
CTOPOHBI ~OTBETCTBEHHOCTH 3a HCXOJ Jeia, a Takke MUHUMHU3AINH
CyOBEKTUBHOTO BIMSHUS apOUTPaKHOTO CyZa Ha MPOIIECC T0Ka3bIBAHU.

Bo Bropom maparpade «llpagogoii pecnamenm 0c80060dCOeHUs Om
00KA3bl8AHUA» OTMEYACTCS, YTO B TMPOIECCYAIbHOM IpaBe Hapsay ¢ OOIMMH
IpaBUJIaMU pacrpeaesieHus: 00s3aHHOCTH J0Ka3bIBAHUS CYIIECTBYIOT U YaCTHBIC
npaBuia. K o0mmMM mpaBwiiaM OTHOCSTCS TIOJOXKEHUS O HEOOXOAUMOCTH
JOKa3bIBaHUSI CBOMX TpeOOBaHWA W BO3paXKEHHU, 00 OCBOOOXKIECHUH OT
JTIOKa3bIBAHMSI TIPCIOANIINAIBPHO YCTAHOBJICHHBIX, OOIIEHM3BECTHRIX M OE€CCIIOPHBIX

¢bakToB.
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Hckmiouennst u3 oOmiero mnpaBuiia pacrhpeneieHus 00sS3aHHOCTEH 1o
JIOKa3bIBAaHUIO YCTAHABJIMBAIOTCS YACTHBIMH IPABUJIAMH, COJEPKAIIUMUCS B
HOpMax marepuaibHoro npasa (M.I'.ABIIOKOB).

ABTOp OTMe€UaeT, 4YTO 3aKOHOJATEIbHO YCTAHOBIICHHBIH TIEPEUCHb
OCHOBaHUH OCBOOOKIICHHUsS OT JTOKa3bIBaHUS BUJIOM3MEHSJICS B 3aBHCHMOCTH OT
Pa3TUYHBIX TIOJIXO0/I0OB K YCTAHOBJICHUIO UCTUHBI B CYJOTIPOM3BOJICTBE.

B npaBunax pacnpenenenust o0s3anHocteil qokassiBanust AIIK PO 1992u
1995. ObIM  BOCHIPOM3BENECHBI  OCHOBHBIE  IOJIOKEHUS  COBETCKOTO
3aKOHO/IaTEIbCTBA 00 OCBOOOXKICHUH CTOPOH OT JOKAa3bIBaHUS OOIIEH3BECTHBIX,
a TaKKe MPEIOAMIIMAILHO yCTaHOBICHHBIX PakToB (cT. 42 ATIK P® 1992r., c1.58
AIIK P® 1995 r.). [IpuueM B OTHOIIEHHU MPEIOAMIIMAILHO YCTAHOBICHHBIX
(GakTOB cAenaHO Ba)XKHOE YTOYHEHHE, OTCYTCTBOBABILIEE B COBETCKHX HOpMax
aHAJIOTUYHOTO COJICPKAHMSI: CTOPOHBI OCBOOOXKIATNCH OT JOKa3bIBaHUs (aKTOB,
BBISICHEHHBIX CYJIEOHBIMH TIOCTAHOBJICHUSMU TIO JPYTUM J€JaM, TOJbKO B TOM
ClIy4ae, €CIId BBIBOJALI CYJAOB B JTHX ITOCTAHOBJICHHSIX OTHOCHIIUCH K
00CTOSITENTLCTBAM, CTABIIIUM MPEIMETOM PACCMOTPEHUS B apOUTPAKHOM CY/IE.

Bmecte ¢ Tem, mpaBuia pacnpeneneHus O00s3aHHOCTH JOKa3bIBaHUS,
collepKaliecs: B HOpMax YKa3aHHBIX KOJEKCOB, HE ObUIM JIMIICHBI psaa
HEJOCTaTKOB.

Yro kacaercs apOUTPaKHOTO MPOIECCYATbHOTO 3aKOHOAATENbCTBA, UIES
OCBOOOKICHHS OT JOKa3bIBaHMs OecCropHBIX ()aKTOB Oblja BOILIONIEHA B HEM
auib ¢ npunatueM AIIK PO 2002r.

Cormacho n. 3 cr. /0 AIIK P® 2002 r. npusHaHue CTOPOHOM
00CTOSITENTLCTB, HA KOTOPBIX JAPYyras CTOPOHA OCHOBBIBAET CBOW TPEOOBAHMSI WJIH
BO3pa)KEHUs, OCBOOOXKIAET APYTyI0 CTOPOHY OT HEOOXOAMMOCTH JOKA3bIBAHMS
3THX 00CTOosATeNbCTB. [l0 MHEHHMIO aucCcepTaHTa, AaHHAsS HOpPMa HE TOJBKO
cnocobcTByeT ~ Hambosiee  OBICTPOMY  pa3pelieHHI0  CIIOPOB  MEXKIY
XO3SUCTBYIONMMHA W WHBIMH CYOBEKTaMU apOUTPAKHOTO CYAOMPOU3BOJCTBA, HO
U CYIIECTBEHHO YINPOINAeT MPUMEHEHHE B apOMTPaKHOM IIpOIecce MPaBUII

pacupeaciaCHus 00s13aHHOCTEN IIO NOKa3bIBAHHUIO, YTO B CBOIO OYCPCIb
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MOJIOKUTENBHO BIHSET Ha 3(()EKTUBHOCTH PACCMOTPEHUS €], OTHECEHHBIX K
KOMITETEHILIUU apOUTPAKHOTO CY/Ia.

B AIIK P® 2002roaa npuszHanue 6eccropHbiX (aKTOB IMOHUMAETCS U Kak
JTI0Ka3aTeJIbCTBO, U KaK paclopsiANTEIbHOE IEMCTBHE.

CyObekTaMu NpU3HAHUS B paHee JIeWCTBOBABIIMX KOJEKCaX Ha3bIBAJIUCh
CTOpPOHBI, TpEThbH JHUIA JUOO JHIla, ydacTBylouMe B neie. Bompoc o
npoleccyaabHOM 0(OPMIICHUH MpaBa MPEICTaBUTENS Ha COBEPILIEHUE TPU3HAHUS
Ha NPOTSHKEHUU MHOTHX JIET HU B TEOPUH, HU 3aKOHOAATENIbHO pa3pelleH He ObL.

®opmynupoBky HopMm AIIK P® 2002r., kacaomuxcst TpU3HaHMs, TaKXKe
Helb3d MpU3HATh yAauHoW. B kayecTBe CyObEKTOB NpPHU3HAHUS HA3bIBAIOTCS
UCKIIFOUUTEILHO CTOPOHBI. XOTSI COBEPIIEHHO OYEBUIHO, UYTO MpHU3HAHME (haKTa
BIIOJIHE BO3MOXKHO CO CTOPOHBI T€X JIML, KOTOpPbIE HENOCPEACTBEHHO
3aMHTEPECOBAHBI B TOM WJIM MHOM Pa3pelICHUH CIIOpa, @ UMEHHO: TPETHETO LA,
IIPOKYpOpa, TPEACTAaBUTENSA TIOCYINapCTBEHHOM W  MHOM  OPraHMU3alvH,
BBICTYTIAIOIINX B 3aIIUTY IPaB U 3aKOHHBIX HHTEPECOB APYIHX JIUL.

Ho eciu nmnpusHanue ¢akToB — 10Ka3aTeIbCTBO, TO JOTHYHO
IPENOJIOKUTh, UYTO K CyObEKTaM MPU3HAHUS OTHOCATCS BCE JIMIIA, YYaCTBYIOIINE
B JIEJIE.

B ct. 411 49 AIIK PO, coaepkamux COOTBETCTBEHHO MEpeyYeHb MPaB U
00s13aHHOCTEH JIMII, YYaCTBYIOIIUX B JIeNie, U CTOPOH, HE OTOBOPEHO MOJIHOMOYHE
Ha 3aKJIIOYEHHE COTJIAIEHUSI M0 0OCTOATENHCTBAM JIeja, XOTsI, UCXOId U3 TEeKCTa
cT.70, Takoe MOJIHOMOYKE y CTOPOH UMEETCHI.

N3 cmpicna ¢1.62 AIIK P® BeITeKaeT, 4TO MpU3HAHUE MOXET COBEPIIUTH
NpeACTaBUTENb. JlaHHAs CTaThs ONpPENENSAET, YTO B JIOBEPEHHOCTH, BBIIAHHOU
NPEJCTaBISIEMbIM JIMIIOM, WJIM HMHOM JOKYMEHTE JOJKHO OBITh CHEIHAIbHO
OTOBOPEHO MPaBO MPEICTABUTENS HA 3aKIIIOUEHHE COTJIAlEHUs MO (PaKTUYECKUM
oOcrositenscTBaM. TeM He MeHee B CTaTbe, IMOCBSIICHHON NPU3HAHMIO,
IPEICTABUTEND TAK)KE HE HA3bIBACTCS.

B mensx ycrpaHeHHs NEpPEYUCIEHHBIX HETOYHOCTEW aBTOp IMpeajiaraet

BHECTH COOTBETCTBYOIIME n3MeHeHus B AIIK P®:
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B u. 1 ctr. 41 AIIK — 3anucarh, 4TO «IUIA, YYaCTBYIOIIUE B J€J€, BIIPaBE
3aKJIF0YaTh COIVIAIIEHUE 10 OOCTOSITENBCTBAM JIEa»,

cT./0 m3noxuTh B ciuenyromend penakuuu: «2. IlpusHaHHBIE JTULAMH,
YYaCTBYIOIIMMH B J€Jie, UX NPEICTAaBUTEIAMH OOCTOSTENbCTBA NMPUHUMAIOTCS
apOUTpaXKHbIM Cy/JOM B KaudecTBe (DakToB, HEe TpeOYyIOIIUX AaJbHEHIIEro
JIOKa3bIBaHMs, COTJAIIEHHE O NPHU3HAHUM OOCTOATEIbCTBA YIOCTOBEPSETCS
3asBIICHUSMH JIMII, YYaCTBYIOIIUX B Jejie (MX MpPEICTaBHUTENEH) B MUCHMEHHON
(opMe U 3aHOCUTCS B IPOTOKOJI CYZE€OHOTO 3aCEAAHUS.

«3. Tlpu3HaHue NnHIIOM, YYAacTBYIOIIUM B Jelie, €ro IpeAcTaBUTEIEM
00CTOSITENILCTB, HA KOTOPBIX APYroe JMIO, YYacTBYIOIIEE B JEJie, OCHOBBIBAET
CBOM TpeOOBaHUS WJIM BO3PAKEHUS, OCBOOOXKIAET APYroe JMIO, YIaCTBYIOLIEE B
7ene, OT HeOOXOJMMOCTH JOKAa3bIBaHUSI TAaKUX OOCTOSITENBCTB; (PaKT MpPU3HAHUS
JMLIAMH, YYaCTBYIOIIMMHU B JI€JI€, UX IPEACTABUTENIAMU O0CTOSTENBCTB 3aHOCUTCS
apOUTPaXHBIM CYJIOM B MPOTOKON CyAeOHOTO 3acefdaHusi M YIOCTOBEpSETCS
NOJNKUCSIMH JIMI, y4acTByIOIMX B jene (ux mnpexacrasuteneii). [IpusHanwue,
U3JI0’)KEHHOE B MUCbMEHHOW (popme, mpHoOILaeTcss K MaTeprasiam JIena».

«4. ApOuTpaxHblii Cy1 HE MPUHUMAET MPU3HAHUE JIMI, YYAaCTBYIOIIMX B
JieJie UX MpeICTaBUTENed 00CTOATENbCTB, €CIM paclojaraeT A0Ka3aTellbCTBaMHU,
JAIONIMMH OCHOBAaHHUE IIoJiaraTh, 4YTO MPHU3HAHUE YKA3aHHBIX OOCTOATEIHCTB
COBEpUICHO B IENSAX COKPBITHS OIpeAeieHHbIX (AaKTOB WIM MOJ BIHSHUEM
oOMaHa, HacWUiMs, Yrpo3bl, 3a0JyXIEHHUs, HAa YTO apOUTPaKHBIM CYJIOM
YKa3bIBAaeTCs B MPOTOKOJE CyAeOHOTO 3acelaHus; B 3TOM CIydyae JJIaHHBIC
00CTOSITENLCTBA MOJUIEKAT T0Ka3bIBAHUIO HA OOIIMX OCHOBAHUSIX.

«5. OOcrosiTenbcTBa, MNpPU3HAHHBIE M YJOCTOBEPEHHbIE  JIMIIAMHU,
y4aCTBYIOUIMMH B Jejie (MX NPEACTABUTENSIMHU), B TOPSIKE, YCTaHOBJICHHOM
HACTOALLEH CTaTbel, B Cilay4ae MX MPUHATUS apOUTPaXHBIM CYyJIOM HE
IPOBEPSIIOTCS UM B XO/I€ JAIbHEUIIEr0 MPOU3BOACTBA IO JIETY».

Hucceprant, npoananuszupoBaB HopMbl AIIK P 2002r. nenaet BhIBOS,
4yTo JaHHbIH Kolekc HEe CONEp)KUT MONOKEHHM, MOCBAIIEHHBIX PETYJINPOBAHUIO

AOKa3bIBaAHWA IIPE3YyMIIINUHU.
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[TpaBoBasi ipupoaa pacrpeaeicHus 00sI3aHHOCTH JOKa3bIBAaHUS 3aKOHHBIX
NPENOIoKEeHUH  (Mpe3yMIIuid) JIeTePMHUHUPOBAHA 3aKOHAMH  JIOTMYECKOTO
MBIIUICHUS, TPEAMUCHIBAIONIUMHE CYUTATh HUCTHHHBIMUA (aKThl C OoJbIIei
BEPOATHOCTHIO ~ CYIIECTBOBAaHWS, W  3aKIIOYaeTcss B OOS3aHHOCTH
3aMHTEPECOBAHHOM CTOPOHBI JI0Ka3aTh OLIMOOYHOCTD anPUOPHBIX
NPEIIOJIOKCHNN Cyla 00 OTHECCHWH JaHHOTO (akTa K KaTeropuud HamOoJiee
BEPOSTHBIX.

B 10Ka3areibCTBEHHBIX MPE3YMIIIUSAX MPUCYTCTBYET TMOTEHIMATbHAS
BO3MOXKHOCTh CYIIICCTBOBaHHS (DAKTOB, XOTS HE MCKIIIOYAETCS U MHOe. VI3MeHss
oOI1iee TpaBWIIO, COTJIACHO KOTOPOMY KaKias CTOpPOHA JOJDKHA JI0Ka3aTh
0OCTOATEIICTBA CBOUX TPEOOBAHWA M BO3PAKEHHIA, MPE3YMIIHH IepeiararT
00sI3aHHOCTh JIOKA3bIBaHUS YTBEPHKIaeMOTO Ha JApyrylo cTtopoHy. Ecmm xe
00s3aHHOCTh, ~ HE  BBIMOJIHEHA, TO TPEANONaraeéMblii  (QakT CcuuTaeTCs
YCTAHOBJICHHBIM.

Oxa3pIBaTh MOMOIIb B TJOKA3bIBAHUM MOXKET U CTOPOHA, OCBOOOKIEHHAS OT
NPEJICTABJICHHS J0Ka3aTeNIbCTB, MOCKOJIbKY MPEICTABICHHE J0KA3aTeIbCTB — HE
TOJIBKO OO0S3aHHOCTh, HO W TMPaBO CyOBEKTOB apOUTPaXHOTO TMPOIecca.
CrnemoBarebHO, TPE3YMIIMA OCBOOOXKIAOT JIMIO OT JIOKa3bIBaHUS, HO HE
JWINAIOT ero IpaBa  NPHBOJUTH JIOKA3aTelbCTBA W OOOCHOBBIBATH (HaKThI
(M.K.TpeymaukoB). B 3ToM 1mmmaHe Tpe3yMImMH TPHIAIOT  TPOIECAYpPE
noka3piBaHus ruOkocTh (C.D.AdaHacheB).

Hcnonb30BaHMe  JI0KA3aTEIBCTBEHHBIX — MPE3YMIIIHA  IMO3BOJIIET B
3HAYUTEIBHONH Mepe COKpPATHTh YCWJIMS U BPEMCHHBIC 3aTpaThl, CBS3aHHBIC C
paspenicHueM CIOPOB MEXIy CTOPOHAMH apOMTPaKHOTO CYAONPOHM3BOJICTBRA.
[ToaToMy, IO MHEHHIO JTUCCEPTaHTa, MPABWIO 00 OCBOOOXKIECHUH CTOPOHBI OT
JIOKa3bIBaHUS MPE3IOMUPYEMBIX (PAKTOB JODKHO OBITH BKIIFOYCHO B COJCPKAHUE
cT. 69 AIIK PD.

OTtmedaercst, 9YTO B apOMTPaKHOM IPOIECCYyaTbHOM 3aKOHOJIATEIbCTBE HE
JICIAeTCS OTOBOPKH OTHOCHTEIBHO TPUMCHCHHUS JAaHHBIX TMpaBWI. Takum

o0pa3oM, 1I0Ka3bIBaHNE B IEPEUUCICHHBIX CIy4YasX MPOUCXOAUT KaK Obl BOMPEKH



29
npasuiaM cT. 65 AIIK PO, oroBapuBarorieit 0043aHHOCTh TOKa3bIBAHUS CEOUX
TpeOOBAaHUM W BO3pKECHUU. ABTOpP mpesaraet IonogHuTh cT. 69 AIIK PO
2002 . 4.2 u 3 caeayroNIero CoaepKaHUs:

«2. CtopoHa OCBOOOXKTAETCSI OT JOKa3bIBaHUSA (paKkTa, OTHECEHHOTO
apOUTpaXHBIM CYIOM K KaTErOPUU MPEIIOMUPYEMBIX»;

«3. CropoHa, BO3pakawIlas MPOTUB MPE3rOMUpPyeMoro ¢akra, HeceT
00s13aHHOCTH 1O JJOKA3BIBAHUIO CBOETO BO3PAKECHUSIY.

C npe3yMnuusiMu TECHO B3aUMOCBsI3aHbl GUKIMKU. Te u npyrue sBisiOTCS
MOJIOKEHUSIMU, YCJIOBHO MPUHUMAEMBIMU 33 UCTUHY, 3aKPEIUICHHBIMU B HOpMax
npaBa. JuddepeHpoBarb MOHATHS MOXHO [0 NPHU3HAKY OTHOILIEHUS K
dbakTam NEeHCTBUTEILHOCTH.

[Ipesymmiuu, GopMUPYSICH IMyTEM JIOTHYECKUX 000OIICHHA, TIEPEKUBAIOT
UCIIBITAHUE ONBITOM M (PUKCUPYIOT TO, 4YTO 4alle BCEro MPOUCXOAUT.
OcHOBaHHBIC Ha HUX 3HAHUS B OOJBINEH MM MEHBIEH CTENIEHU COOTBETCTBYIOT
UCTUHHOMY COCTOSHUIO TIpaB W O0Osi3aHHOCTEH cropsimmx. — OUKIUM  Ke
CKJIAJIBIBAIOTCA MCKYCCTBEHHO, M300PETAIOTCSl 3aKOHOJATENIEM CIIELUAIbHO BHE
3aBUCHUMOCTH  OT TIOBCEJIHEBHOM  4elioBeuecKOM mpakTuku. CBeneHus,
MIPOBO3IJIAIIAEMbIE B HEM MCTUHHBIMHU, HA CaMOM JI€JI€ JIOXKHBI, U 3TO XOPOLIO
W3BECTHO MIMPOKOMY KPYTY JIMIL, JHOTOBOPUBIIMXCA PACCMATPUBATH OTHAEIIBHBIE
MOMEHTbBI HAJIMYECTBYIOIIUMU B PEAIbHOCTH.

BriBozbI cyJia B yKa3aHHBIX CIy4asiX ¢ OYEBUIHOCTHIO HE COOTBETCTBYIOT
peaTbHOM JTEWCTBUTEIBHOCTH (HEMPEACTABICHHOE CPEACTBO JOKA3bIBAaHUS HE
UCCIIEIOBAIOCh, JKCIEpPTH3a HE MPOBOAMIACH), HO OHHM HEOOXOIUMBI, YTOOBI
MPEOJI0JIETh HEBBINOJIHEHUE OO0S3aHHOCTEW CTOPOHON B CYIONPOU3BOJACTBE U
OCYIIECTBUTh MpaBocyaue 1o jneny. [IpumeHeHwe mnpaBOBbIX QUKW HE
CIOCOOCTBYET YCTAHOBIIEHUIO MCTHUHBI MO Jely, HO OHHU LeJecoo0pa3Hsbl,
pa3yMHBI U IOTOMY HYHBI B CHCTEME MPOLIECCYATBHBIX CPEACTB OCYILIECTBICHUS
IIPaBOCYIHSL.

Kak TexHUKO-IOpUAMYECKUN TMpUEM IMpaBoOBble  (UKIUH, HIMPOKO

pacrpoCTpaHEHHbIE B TPaXJIaHCKOM MPOIECCe MOJYyYHJIM CBOE JajbHEHIee



3C

pa3BuTHE B CBA3M C cyAeOHON  pedopmoil, mpuBenlieil K KOPPEKTUPOBKE
NpUHIMIA OOBEKTUBHOM MCTHHBI U BOCCTAHOBJIEHUIO COCTSA3aTENbHOCTH CTOPOH.
Hanpumep, B 4. 3 cr. 79 I'TIK onpenenena ¢ukius pe3yJbTaToB CyAeOHOM
skcriepTu3bl. EciM cTOpoHa YKIIOHS€TCS OT ydacTus B OKCIEPTH3E U IO
o0cTosiTeILCTBAM Jiesia 0e3 ee ydacTusl SKCIEepTU3y MPOBECTU HEJNb3s, Cy1eOHBIMI
OpraH MOXET TMpu3HaTh (aKT, AJI1 BBUICHEHHS] KOTOPOTO 3KCIepTu3a Oblia
Ha3HAYCHA, YCTAHOBIICHHBIM WJIH OMTPOBEPTHYTHIM.

ABTOp cuutaer, 4to 1o HenoHATHbIM NpuurHam AIIK P® ne comepxut
no00HOI HOpMBI. B HTOre B NMPUBUIIETUPOBAHHOM TMOJOKEHUU OKa3bIBACTCS
CTOpOHA, VYKJOHSIONIAsICA OT MOATBEPXKICHUS CBOMX  BO3PAKEHUH U
NPEensSTCTBYIONIAs IPYrol CTOpPOHE B JIOKa3bIBaHUMU yTBEpkJeHUun. [TockonbKy B
pOCCHUICKOM  apOUTPaKHOM MPOIECCE MPOBO3IJIAIICHA COCTA3AaTEIbHOCTD,
YKa3aHHBIM IOAXOJ C METOJOJIOTUYECKOM, HAYYHOM M NPAKTUYECKOM TOYEK
3pEHUS BUIUTCS HEOMPaBIaHHBIM.

B 3aki04eHuM U310KEHBI BBIBOJIBI, OTPAXKAIOIINE OCHOBHBIE PE3YJIbTAThI
IIPOBEJICHHOTO UCCIEAOBAHMUS.
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