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OBLIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTH JHCCEPTALMOHHOI0 HCCIE0BAHNUSA

B ycnoBusax nmoctpoenus npaBoBoro rocynapcrsa B Poccuiickonn @enepanuu
0c00YI0 BaXKHOCTB IIPHOOpETaeT npobdiieMa 3aluThl HAPYILIEHHOTO WK OCIIOPEHHOTO
IIpaBa U OXPAaHIAEMOI'0 3aKOHOM HHTepeca. OCHOBHOW rapantuei coooeHus cyob-
eKTUBHBIX TpaB, CBOOOA M 3aKOHHBIX MHTEPECOB TPa)KJaH SIBISETCS 3aKperieHHOE
cT. 46Konctutynuu P® npaBo kaxa0ro Ha CyAeOHYIO 3alUTy. DTO O3HAYaET, C Of-
HOUM CTOPOHBI, MPABO TPAKIAHWHA OOPATUTHCS 3a 3AIUTON B COOTBETCTBYIOIIUN CYI,
a c Ipyror — 00s13aHHOCTH CyJla PACCMOTPETh 00paIlleHne U MPUHATH 10 HEMY 3aKOH-
HOE pelieHne. Bo3MOKHOCTb MPAaKTUYECKOTO OCYIIECTBICHHUS ITpaBa Ha 0OpaIleHUE B
Cy[l 3a CyJeOHOM 3alMTON 3aBUCUT OT psiAa YCIOBUHM, NIPEyCMOTPEHHBIX 3aKOHOM Ha
CTaauy BO30YKIEHUS TPakJaHCKOTO CyI0Npon3BoAcTBA. VIMEHHO Ha JaHHOM cTaauu
pasperiaercsi BOIPOC O JajbHeHel cyab0e 3asBIEHHOIO MaTepUalbHO-IPABOBOTO
TpeOOBaHMs: BOSHUKHOBEHHH Cy/I€OHOM NEATEILHOCTH IO €r0 PACCMOTPEHUIO U pa3-
pelIeHno Tub0o OTKa3e B TakoBOl. B To ke BpeMs OTKa3 B NPUHATHH 3asBICHUS
JI0JKeH OBITh 000OCHOBAHHBIM, 1a0bl HE MPErpaXxaaTh JOCTYM K CyAeOHO 3ammTe.

ObecnieueHne JOCTYMHOCTH MPABOCYAMS BBICTYIIAE€T OJHUM U3 IPHUOPUTETHBIX
HaIIpaBJICHUN MEXIYHAapOJHOM IPABOBOM MOJUTUKH. B memsax peanusanuy HaJgHa-
[IMOHATILHOW KOHIIEMIINH JOCTYIMTHOCTH CyA€OHOM 3alluThl aKTyalbHbIM MPEAICTaBIIs-
€TCsI BBISIBJIEHHE KOJUIM3UM U IIPOOEIOB BO BHYTPUTOCYIaPCTBEHHOM PETYJIMPOBAHUU
nopsiika oopamieHus B cy oOuieil IOpUCAUKIINKI. JTO KacaeTcsl Kak caMou Ipoleay-
pBI IPUHATHUS 3asIBJIEHUS, TAK U CPOKOB, OTBEJACHHBIX 3aKOHOJATENIEM JIJIsl COBEpILE-
HUSl HEOOXOJIMMBIX MPOLIECCYaANIbHBIX IEUCTBUN CYI0M U 3aUHTEPECOBAHHBIM JIULIOM;
U, B NIEPBYIO OYepe/b, ONpPEAETCHUSI MOMEHTa BO30YKIEHHUS T'PaXIaHCKOTO CylO-
IIPOU3BOJICTBA, ITIOCKOJIBKY UMEHHO C HUM CBSI3bIBA€TCS HA4YaJI0 TEYEHUSI CPOKOB pac-
CMOTPEHHMSI TPAKIAHCKUX JIE]l, 4, 3HAYUT, OT HEr0 HAIPSIMYIO 3aBUCHT 3aKpPEIIJIEHHOE
EBporneiickoil KOHBEHIIMEH O 3aliTe MpaB YeIOBEKa U OCHOBHBIX CBOOOJ MpaBO HA
CIPaBEIJIMBOE CYyJeOHOE pa30MpaTenbCTBO, B YACTHOCTH €ro IpoLEecCyallbHas Co-

CTaBJIAIOIIAsA.
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[IpoGneMbl MPUKIATHOTO XapaKkTepa CIeAyeT peuiaTh ¢ ONOpPOr Ha TeopeTuye-
ckyto 6a3y. B3anmopeiicTBue 10puanyecKoil HayKu U Cy/1eOHON MPaKTUKU CIIOcoOCT-
BYET COBEpIICHCTBOBAHMIO HOPMATHBHBIX MCTOYHUKOB, UX T'PAaMOTHOMY IpUMEHE-
HUIO, YTO, B KOHEYHOM CU€TE, MOBBIIAET 3PPEKTUBHOCTH MPABOCYAMS MO TpakIaH-
ckuM genaM. CkazaHHOe OOyCIIOBIMBAET HEOOXOJMMOCTh HAyYHOT'O HMCCIIEAOBAHUSA
IPa)X/1aHCKOI'O CYAOIIPOU3BOJCTBA B LIEJIOM U €0 OTJEIbHBIX aCIIEKTOB, B TOM YHUCIIE
IPABOBOM MPHUPOIBI CTAIUU BO30YKICHHUS MPOU3BOACTBA MO TPAXKIAHCKOMY JCIy.
HyxnaeTcst B OCMBICIEHUH JTOBOJIBHO CJIOKHBIN MEXaHH3M OCYILECTBICHUS IpaBa Ha
oOpailieHue B Cy/1 C LIeTbI0 YCTAHOBJICHUS ONITUMAJIBHOTO COUETAHUS B HEM JIUCIIO3H-
TUBHBIX U UMIEPATUBHBIX Hayad. MIHpIMM cloBamu, NpeayCMOTPEHHBIN 3aKOHOM I10-
PAAOK NPENbSBICHUS U NPUHATHUS 3a8BJICHUS JOJDKEH OBITh YPEryJIMpOBaH TaKUM
o0pa3oM, yTOObl OJJHOBPEMEHHO TrapaHTUPOBATH OECHPENATCTBEHHBIN TOCTYI Ipax-
JlaH K CyJeOHOM 3allluTe U Mpecekathb 3710ynoTpediaeHue 3TuM npasoM. Ha noctuxke-
HUE Ha3BaHHOW LI€JM HANpaBJIEHO M3Y4YEHHE JUCKYCCHOHHBIX BOIPOCOB TEOPUU LU-
BUJIMCTUYECKOTO MPOLECCYAIBHOIO MpPaBa, CBA3AHHBIX C MPEANOCHUIKAMU H YyCIIO-
BUSIMU peaJIM3alliy IIpaBa Ha oOpalleHue B Cya, paBuiamMu o(pOpMIICHHS 3asBICHUS,
poBepKa COOTIOACHUSI KOTOPHIX (POPMHUPYET CYyTh UMMaHEHTHOM AESTEIbHOCTH Cy1a
10 PACCMOTPEHHUIO 3asIBJICHMSI HAa IPEIMET PUEMIIEMOCTH.

B nHacrosimiee BpeMsi HECOBEPIIEHCTBO MPOLIECCYATbHON MOJIEIH BO30YXKACHUS
IPAXKJAHCKOIO CYJONPOU3BOJCTBA U HEOCTATOYHO YETKasl PEerjlaMeHTalus Mpouec-
CyaJIbHBIX JIEUCTBUH CyJa U 3asBUTEIIS CIIy>KaT IPUUMHAMU OTCYTCTBUS €JMHOOOpa-
31 B Cy/leOHOW MpPaKTHUKE, TOPOW CO3JAIOLIETO Yrpo3y HAPYIIECHUS MpaB IpakiaaH.
TeopeTtuko-npakTuueckas MOTPeOHOCTh B yCTpaHEHUH 0003HAYEHHBIX MMOPOKOB Tpa-
KJTAHCKOTIO MPOLECCYaTbHOIO 3aKOHOIATENbCTBA PEAONPEAEIIAET AKTYaIbHOCTh 13-
OpaHHOM TEMBI TUCCEPTALUOHHOTO UCCIIEIOBAHUS.

Crenenb Hay4yHOW pa3pa0oTaHHOCTH TeMbl HccJegoBaHMs. B coBpemen-
HOM IPaBOBEJAECHUM OTCYTCTBYIOT (DyHAAMEHTAJIbHbIE UCCIIEN0BAHUS, OCBSIIIECHHBIE
IPAaBOBOM MPHUPOAE BO30YXKACHUS TPAXKIAHCKOTO CYAONMPOM3BOACTBA. OTAENbHBIC
acreKkThl 00Ccyk/1aeMoil MpoOJIeMbl MOABEPraJIuCh HAYYHOMY aHalIM3y B paboTax 1o

IrpakIaHCKOMY IPOLECCYAJIbHOMY IPABY, MHOTHME U3 KOTOPBIX OCHOBBIBAJINCH HA pa-
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HEe JEHCTBOBABILIEM ITPOLIECCYAIBHOM 3aKOHOJATENbCTBE. BOmpoc 0 MOMEHTE BO3-
HUKHOBEHHS TPAKIAHCKUX IMPOLECCYATIbHBIX IPAaBOOTHOLIEHUM HA CTPAaHMIAX HOpU-
nuyeckor nureparypbl oocyxaancs M.A. I'ypeuuem, H.b. 3eiinepom, H.A. Yeuu-
Hoit, B.H. lllernoseim, B.B. fpkoBeim, 1 apyrumu. JI.A. Baneea, M.A. Bukyr, P.E.
I'ykacsan, A.H. Koxyxapb U MHbIE aBTOPBI aKLIEHTUPOBAIM BHUMaHUE HA IPEIO-
ChUIKax IpaBa Ha oOpalieHue B cya. Tema ncka pazpadborana B tpyaax T.E. AGoBoH,
O.B. HUcaenkosoi, I'.JI. OcokuHoil. OqHAaKO CUCTEMHOE H3yYEHHE POJIM, MECTa U
MOJIeNIA CTauU BO30YKACHUS TPaXKIAHCKOIO CYJONPOU3BOJICTBA B pAMKaxX I'paKIaH-
CKOI1 mpo1ieccyanbHOM (HopmMbl He poBoauiIock. Kpome Toro, I'pakaanckuit mporec-
CyaJbHBIM KOJeKC P® m3MeHWs npouenypy NPUHITHA 3asABJICHHUS K NPOU3BOACTBY
Cylla, OrpaHUYMB €€ BPEMEHHbIE Ipenebl. ITUM OOBACHSETCS HEOOXOAUMOCTh Ha-
YYHOU NEPEOLICHKH YCTOSBIIMXCS B3TIIS10B.

eap0 AUCCEPTAMOHHOIO MCCJIEOBAHUS SBIISETCA KOMIUIEKCHBIA aHAIIN3
TEOPETUYECKUX U MPAKTHUYECKUX MPOOJIEM, CBSI3aHHBIX C CYIIHOCTBIO JIEATEIbHOCTH
0 BO30YXICHUIO TPAXKIAHCKOTO CYJONPOM3BOJICTBA; CUCTEMATHU3AIHS CYIECTBYIO-
IIMX HAYYHBIX BO33PEHUH MO M3y4aeMoU TeMaTuKe; pa3paboTKa Ha 3TOM OCHOBE Ha-
YYHO-TIPAKTUYECKUX PEKOMEHAALMN IO COBEPIICHCTBOBAHMIO 3aKOHONATENLCTBA B
HaIlpaBJICHUM YIIPOLICHUS MPOLEAYPhI PUHATHUS 3asIBJIECHUS K IPOU3BOACTBY Cyla U
o0JieryeHust 10CTyMa rpaxk/iad K cyJeOHOM 3aluTe.

JIist mocTrkeHus: 0003HAYEHHOW e OMPEEICHBI CISNYIONe 3a4a4u JUC-
CEPTALMOHHOIO MCCJIeI0OBAHUA:

- U3yYUTh MPABOBYIO MPUPOY CTAAUH BO3OYKICHHUS TPaKIAHCKOTO CYAOIPO-
U3BOJICTBA,;

- YCTAaHOBUTH 1IN W 3aJla4yd CTaJuM BO30YXKACHHUS MPOU3BOJACTBA MO Tpax-
JAHCKOMY eIy,

- BBIIBUTH KPUTEPUHU CAMOCTOATENLHOCTH CTaJANK BO30YKIEHUS IPak1aHCKOTO
CyJONPOU3BOACTBA;

- OTIPEACTUTh MECTO U 3HAYEHHUE CTAIUHN BO30OYKIEHUS B TUHAMUKE Tpa)KIaH-

CKHUX IIponeCcCyalbHbIX HpaBOOTHOIHCHI/If/'I;
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- chopMynHpoOBaTH MOHATHE CTAIUHN BO30YXACHUS MPOU3BOACTBA 110 TPaXAaH-
CKOMY [Ty,

- pPacCMOTPETh COCTaB IPOLECCYAIbHBIX IEHCTBUM Cya U 3aUHTEPECOBAHHOTO
JMIIa KaK COJEepKaHus CTaluu BO30YKACHUS TPAKIAHCKOTO CYyAOIPOU3BO/ICTBA,

- CUCTEMAaTU3HUPOBaTh HAyYHbIE pa3pabOTKU MO psAAY KIFOUYEBBIX MOMEHTOB Te-
MBI HCCIICJOBaHUS;

- ONPEIEIUTh MOMEHT HAadajla TEUCHUS CPOKOB PACCMOTPEHHUS U pa3pelICHUs
IPaKIAHCKUX JEJI C yYETOM MEXIYHAPOIHBIX IPABOBBIX CTaHJAPTOB;

- 00HapYKUTH MPOOJIEMbI TPUMEHEHHUSI OCHOBAHUN OTKAa3a B MPUHSATUU 3asBIIe-
HUSl, €T0 BO3BPAIIEHHS U OCTaBJICHUs O€3 IBHKEHUS;

- BBIpa0OTATh MPEAIOKEHNUS IO COBEPIICHCTBOBAHUIO IPAYKIAHCKOTO MPOLIEC-
CyaJIbHOTO 3aKOHOJIaTEeNIbCTBA B 00JACTH BO30YXIACHHS MPOU3BOACTBA MO TpakIaH-
CKOMY JIeITy.

O0beKTOM MCCIeI0BAHUA BBICTYNAIOT OOLIECTBEHHBIE OTHOIIEHUS MEXKIY
CyZIOM UM 3aMHTEPECOBAHHBIM JIMLIOM, BO3HHUKAIOIIME B IIPOLIECCE OCYLIECTBIICHHUS T10-
CJIEHUM IIpaBa Ha OOpalleHHe B Cy[ 3a 3alUTONW HApYIICHHBIX WM OCHOPEHHBIX
IrpakIAHCKUX IPAB WINA OXPAHAEMBIX 3aKOHOM UHTEPECOB.

IIpeamer uccier0BaHUsA COCTABIIAIOT!

TEOPETUUYECKHUE TOJIOKEHHSI 10 BOIPOCAM, KACAIOIIMMCS aKTa MPEIbsABICHUS
3asIBJICHUSI U €TO IIPUHATHS CYJIOM;

HOpPMBI JIEHCTBYIOLIEIO TPaXJAHCKOIO MPOLECCYyaIbHOIO 3aKOHOJATENbCTBA
P®, perynupyromue nopsaok oOpailieHusi B CyJ MO JAejaM MPUKa3HOTO, HCKOBOTO,
0co00ro MPOM3BOACTB M TMPOU3BOJACTBA MO Je€jaM, BO3HUKAIOIIUM M3 MYyOJUYHBIX
MIPABOOTHOIIECHUM;

cyneOHasl MpakTUKAa MPUMEHEHHs HOPM, PETrJaMEHTHPYIOIIMX BO30YXKICHHE
I'PaKJaHCKOI'O CyIOIIPOU3BOACTBA.

MeTtogosiornyeckasi 0CHOBa MCCJIEOBAHUS COCTOMT B IPUMEHEHUU O0O0Ilie-
HAay4YHBIX METOAOB IIO3HAHUA. AUAJIEKTHUKO-MATEPUATUCTUYECKOTO, JIOTHYECKOTO,

aHaJIM3a, CHHTEC34a, a TAKXKC YaCTHO-HAYYHBIX METOJOB, TAKMX KaK. CPAaBHHUTCIBHOI'O
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IPaBOBEACHUS, UCTOPUKO-TIPABOBOTO, (POPMATHLHO-IOTHYECKOTO, METOAA H3yUCHHUS
CyaeOHON MPAKTHKH U TIp.

Teopernyeckasi 0CHOBA JUCCEPTANMHU COCTABHIA pabOThl YUEHBIX 1O OOIIEH
TEOpHH TPaBa, TPAKIAHCKOMY MPOIIECCYaThbHOMY IMPaBy, apOUTPaKHOMY IPOIIECCY-
alIbHOMY TIpaBy, YrOJOBHOMY IpoueccyanbHomy mpaBy: T.E. A6osoii, K. AnHenko-
Ba, A.A. boromonosa, A.T. bonnepa, E.B. BacskoBckoro, JI.A. BaneeBoii, M.A. Bu-
kyT, B.M. I'opmienesa, JI.A. I'pocs, M.A. I'ypBuua, P.E. I'ykacsana, A.A. o6po-
Bossckoro, T.M. EBcrudeenoii, I1.D. Enuceiikuna, 1. XKepyomnuca, I'.A. Xununa,
B.M. XKyiikoBa, .M. 3aiinea, A.W. 3aiinea, H.b. 3eiinepa, O.B. Ncaenkooi,
A.H. Koxyxaps, U.M. Kocrposoii, II.A. JIlynunckoii, /.. Manemmuna, T.H. Mac-
noBoi, A.A. MenbaukoBa, P.M. Hurmataunosa, I'.JI. Ocokunoii, M1.A. IIpuxoaeko,
E.I'. Ilymikaps, JI.H. Pakutunon, H.A. Paccaxarckoii, 1.B. PemernukoBou, T.B.
CaxnoBoii, M.K. Tpeymnukona, H.A. Yeuunoii, J[.M. Yevora, M.C. [llakapsia, B.M.
[lepctioka, B.H. Illernosa, B.B. flpkoBa u npyrux.

HopmaTtuBHO# 0cHOBOM HcciaenoBaHus sBisitoTcsa Koncrurynusa PO, Kon-
BEHIIMSI O 3allUTe MpaB 4YeJOBEKa M OCHOBHBIX CB00OJ, Pekomenmauuu Komurera
munuctpoB Cosera Eponbl, ®K3 «O Koncrurynmonnom Cyne Poccuiickoii @ene-
pauun», I'paxxaanckuil mporeccyaibHblil Kojieke PD, ApOuTpakHbIi mpolieccyalib-
Hblli kogekc P®D, Cemelinbiii kojnekce P®, [locranosnenue IIpaBurtensctBa PO «O
benepanbHOI 1eneBol mporpamMme «Pa3zButue cynedHoi cucrembl Poccun» na 2007-
2011roaer» 1 UHBIE HOPMATUBHO-TIPABOBBIE AKTHI.

OMIUPUYECKOIl OCHOBOH JHUCCEPTAIMOHHOIO HCCJIEI0OBAHMS TOCITYXUIU
nocTtaHoBiieHus U onpenenenus Koncturyunonnoro Cyna P®, nocranosienus Bep-
xoBHOro Cyna PO, ony0nrkoBaHHas U pa3MelleHHas B CIPABOYHBIX MPABOBBIX CUC-
TeMax W Ha OPUIMATBHBIX HHTEpHET-caliTax mpakThka BepxosHoro Cyma P®, cy-
nebHas mpakTuka ApOouTpaxHoro cyna CapaToBCKoW 00J1acTH, W3ydeHHas U 0000-
HIEHHas npakTuka @pyH3eHCKOro pailoHHOro cyaa r. Caparosa.

Hayynasi HOBU3HA mccienoBaHusA. BriepBbie NMpoBEIEHHOE CHCTEMHOE HC-
CJIeIOBAHUE HAYYHO-TIPUKIIAIHBIX MPOOJIeM BO30YKIEHUS TPakIaHCKOTO CYIOMpo-

HN3BOJACTBA C IIO3WIHMU COYCTAHUSA TCOPHUH ACATCIBHOCTH WM TCOPUU TI'PAKAAHCKUX
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IIPOIECCYaTbHBIX MPABOOTHOIICHHA TO3BOIMIIO COPMYIMPOBATH OCHOBHbBIE TOJIO-
JKeHHsI, BBIHOCHMbIE Ha 3aIUTY.

1. Cramusi BO30YXJICHUSI TPAXKITAHCKOTO CYIONPOU3BOICTBA — 3TO CAMOCTOSTEIb-
Hasl CTaJusl TPAKIAHCKOTO TPOIIecca, MPEACTABISIONAs COOOW CUCTeMY MpoIiec-
CYaJIbHBIX JICHCTBHI Cy/la M 3aUHTEPECOBAHHOIO JIMIA TI0 OCYIICCTBICHHUIO MX
npaB ¥ 00A3aHHOCTEH, COCTABJISIONIUX COJICPKAHUE TPAXKTAHCKUX MPOIECCY-
QJIbHBIX TIPABOOTHOIICHHWI W HANPaBJICHHBIX Ha peaM3allfio rmpaBa Ha oOparie-
HHE B CyJ U 00eCleueHrue CBOCBPEMEHHOTO M MPAaBUIIBHOTO PACCMOTPEHHMSI Ipa-
*JTAHCKOTO JIea.

2. 3amagamu cTaauu Bo30YKIESHUS TPaXkKIaHCKOTO CYIOIPON3BOJICTBA SBIISIOTCS:

- CBOCBPEMEHHAs M MPaBUJIbHAS TIPOBEPKA OMYCTUMOCTH OOpaIleHUsl B Cy/I, U
PacCMOTPEHHE T10 €€ pe3yJibTaTaM BOIpOca O MPUHSATUH 3asBJICHUS K TIPOU3BO/I-
CTBY CY/a;

- COOTBETCTBYIOIIEEC 3aKOHY MHUIMMPOBAHUE 3aMHTEPECOBAHHBIM JIUIIOM TIPO-
[IECCYaTbHOM JEATSIILHOCTH Cy/Ia IO Pa3pelIeHUI0 MTPAaBOBOTO KOH(JIMKTA,

- ompejeTCHUEe MpeaMeTa NalbHerIIed Cy1IeOHOM AeATebHOCTH MO0 PacCMOT-
PEHHIO U pa3pelIeHUI0 MaTePHaIbHO-TIPABOBOTO CIIOPA CTOPOH.

3. Komruieke mporieccyanbHbIX ICHCTBUN CYIbH Ha CTaUU BO30YKICHHS TIpax-
JIAHCKOTO CYOIPOM3BOJICTBA 00PA3yIOT TPH OCHOBHBIC TPYIIIIHI:

1) neiicTBus 1O MpoBepke HaM4KMs (OTCYTCTBHS) MPEANOCHUIOK IpaBa Ha 00-
pameHue B cya. Mx GopMupyroT AeicTBUS MO MPOBEPKE CIEIUATBLHON MPaBo-
CTIIOCOOHOCTH JIUIIA, OOPAIIAFOMIETOCS B Cy/l; YCTAHOBICHHUIO MPE3YMIIIIHH FOPH-
JTMYECKOT0 HHTEpeca; OINPEACNICHUIO IMOABSIOMCTBEHHOCTH Jiena cyay (B ToM
YHCJIC OTCYTCTBHS 3aKOHOJIATEIILHOTO 3alpeTa Ha PACCMOTPEHUE MPUTSI3aHHS B
MOPSIKE TPAKIAHCKOTO CYIONPOU3BOJCTBA); BBHISBICHHUIO BCTYIHBIIETO B 3a-
KOHHYIO CHUJIy PEIICHHUs CyJa MO TOXJICCTBCHHOMY TPEOOBAaHUIO MJIM OMpeesie-
HUSI CyJla O MPEKPALICHUN POM3BOJICTBA MO JCIY B CBSI3U C MPUHATHEM OTKa3a
UCTIIAa OT WCKa WJIM YTBEPXKICHUEM MHPOBOI'O COIJIANNICHUS, BBISBICHUIO CTaB-
ero 00s3aTeIbHBIM JIJISi CTOPOH PELICHHS TPETEHCKOTO CyJa MO TOXKICCTBEH-

HOMY HUCKY.
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2) NSUCTBYS TIO POBEPKE COOJTIOICHHS YCIIOBUI peali3aliy IpaBa Ha oOpariie-
HUE B Cy/. B naHHyI0 rpynimy BXOIST IEHCTBHS 1O MPOBEPKE BHITIOIHEHUS JI0-
CyIneOHOTO TOpsAIKA YPETYIHMPOBAHUS CIIOPA; MOACYAHOCTH Jeia Cydy; Aeecro-
COOHOCTH 3asIBUTENIS; HAIMYMS TOJTHOMOYHMI Ha MOJIMCAHUE W MMOJavy 3asBiie-
HUS y JUIa, 00palIamerocs B Opral MpaBoOCy/Iusl; BBISIBICHUIO HAXOMISIIETO B
MIPOU3BOCTBE I3TOTO WJIH APYTOro CyJa JIMOO TPETEHCKOTO Cy/aa Aelia Mo TOX/Ie-
CTBEHHOMY TPEOOBAHUIO.

3) efcTBUS 10 MPOBEPKE COOITIOICHHS TTPABUI OOPAIIICHUS K CYIY.

B umncio mponeccyanbHbIX JEUCTBUM 3aUHTEPECOBAHHOIO JIMIA BKIKOYAIOTCS
JIBE TPYIIIBI:

1) neiicTBHS 11O IPEIBSIBIICHUIO 3asBICHUS,

2) NeHCTBUS 10 YCTPAHCHUIO HEJOCTATKOB 3asBJICHHS B CIy4ae OCTABJICHUS €ro
0€e3 IBIKEHUS.

. Cranus Bo30YXJIEHUS TPaKIAHCKOTO CyIOMPOU3BOACTBA SBISETCS HAYaJIbHBIM
ATanoM B JUHAMHUKE I'PAXKJAHCKUX MPOLECCyalbHBIX MpaBooTHoIEHUM. [Ipen-
MOJIO)KEHWE O BO3HHMKHOBEHUHU TPAXKIAHCKUX MPOIECCYalbHBIX MPaBOOTHOIIIE-
HUN C MOMEHTA MPUHATUS 3asBJICHUS K NMPOU3BOJCTBY Cy/Ja O3HAYaeT UX MOSB-
neHue (HaKTUYECKH CO CTaIUU MOATOTOBKH Jieia K CyJeOHOMY pa30upaTesibCTBY.
Takol Moaxox NMPUBOJUT K NOPOKY Pa3BUTHS NPABOOTHOLIEHUH IIyTEM HCKIIIO-
YeHUs UX HayaJdbHOrO 3Tama, Mo3TOMY IPOIECCO0OpPa3yIOIMUM IOPUINIECKUM
(dakToM HEOOXOAMMO CUMTaTh NEHUCTBUE TpakJaHWHA IO MOJayde 3asBIICHUS,
IOPUAMYECKUM TIOCJEICTBUEM KOTOPOTO BBICTYNAET BO3HMKHOBEHHUE IPOLIECCY-
aNbHOU JEATEILHOCTH Cy/a.

. BeimensnoxenHoe 00yCIOBIMBAET II€I€CO00pPa3HOCTh (DOPMUPOBAHHS KOHCT-
PYKIMU TIPOLETYPbl pACCMOTPEHUS TPAXKAAHCKOTO JieJia, UACHTUYHON PUMCKUM
cTaausm N jure u in judicio, cocrosiiei U3 A0CYAONPOU3BOACTBEHHON YacTH
(cTamuu BO3OYXICHUS TPAXKITAHCKOTO CYIONPOU3BOICTBA), TEKYIIEH C MOMEHTA

nocmynjieHus 3aABJIICHUA B OpraH MmpaBoCyaus, U CYI[OHpOPIBBO,Z[CTBCHHOﬁ qacTHu
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(MOATOTOBKH M pa3OMpaTeNbCTBA Jelia 110 CYIIECTBY), HAUMHAIOUICHCS C npuHs-
muem 3asBIIEHUSA K IPOU3BOJICTBY.

6. [Ipouenypy ocraBneHus 3asBieHUs1 0€3 JBUKEHMSI JIOTHYHO BBIBECTH 32 PAMKH
IPAXKIAHCKOIO CYIONPOU3BOJICTBA U BKIKOYUTH B CTPYKTYPY AOCYIAOIPOU3BOJI-
CTBEHHOM 4acTH IMpPOIECCa, OTPAHUYMB PAa3yMHbI CPOK, OTBOAUMBIN Ha yCTpa-
HEHUE HEIOCTAaTKOB 3asBJICHMS, JECATHIO THSMHU, MOCKOJBKY 3TOT CPOK 00Y-
CJIOBJIEH Cy/1€0HOM NPAKTUKOM.

7. B cOOTBETCTBUU C MPEIOKEHHBIM JIETIEHUEM MPOLETYPbl PACCMOTPEHUS TPaXK-
JAHCKOTO JIeJla Ha JIBE YaCTH, HAYaJIOM MCUHCIIEHUS CPOKA COBEPILIEHUS ITPOLEC-
CyaJbHBIX JEUCTBHUU JJIs1 PAKOHHBIX U MUPOBBIX CYJIOB CJIEAYET CYUTATH MOMEHT
NOCTYIUICHUS 3asBJICHUS B OPTraH NPaBOCYAMS; HAYAJIOM CpOKa CyAONPOU3BOI-
CTBa IO TPAXKIAHCKOMY J€Jly — MOMEHT NPUHATHS 3aABJIEHUS K IPOU3BOJICTBY
cyna.

8. B mensx ycraHoBiieHHS €IMHOOOpPa3HOW CyneOHOM MpPaKkTUKH IJUCCEPTAHTOM
npemnaraercs co3aare B pamkax ['TIK PO rnoccapuid, conepxammin onpeaese-
HUS WCIIOJB3YEeMbIX B HEM MOHATUH, TI0 aHasoruu co cT. 5 YIIK PO. [Ipu dop-
MYJIUPOBAHUU NEPUHUIUN «COCTOSTHUE 30POBBS», «BO3PACT» KaK KPUTEPHUEB
HEBO3MOXKHOCTH CaMOCTOSITEIILHOTO OOpaIieHus TpaXKaaHuHa B Cy/1, 10 MHEHHUIO
aBTOpa 1EIecOo00pa3HO 0OPATUTHCA K MEXKAYHAPOJHBIM MPABOBBIM aKTaM, UYTO
JOJHKHO CIOCOOCTBOBATh HE TOJBKO COBEPILICHCTBOBAHUIO HAIIMOHAIBHBIX HOP-

MATHBHBIX UCTOYHHWKOB, HO 1 HHTCPHAIIMOHAIN3AIH IIpaBa B LICJIIOM.

IIpakTHyeckass U TeopeTHYeCKash 3HAYUMOCTh Pe3yJbTATOB HUCCJIe0BAHMUS
3aKJIFOYAETCsl B BOZMOXKHOCTH MCIIOJIb30BaHMsI MPEACTABIECHHBIX B AMCCEPTALIMM BbI-
BOJIOB U MPEAJIOKEHUN B 3aKOHOTBOPUYECKON paboTe C LENbI0 YCTPaHEHUs IPOTUBO-
peunii B Colep>KaHUU MPABOBBIX HOPM BHYTPHUTOCYJJaPCTBEHHOTO 3aKOHOAATEIbCTBA,
HECOOTBETCTBUS MX OOLIEHPUHATHIM MHUPOBBIM cTaHaapTaMm. Kpome Toro, pesyinbra-
Thl HACTOSILETO HCCIECJOBAaHUS MOTYT CIOCOOCTBOBATH AalbHEHIIEMY Ppa3BUTHIO
HAyKH TPAKIAHCKOTO IMPOLECCYaJbHOr0 MpaBa U NPUMEHATHCA IPHU IPENoAaBaHUU

yueOHOTO0 Kypca «['pakaaHCKOe MpoleccyanbHoe mpaBo Poccuu».
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Amnpodanusi AMCCePTALMOHHOIO HccJeq0BaHus. Juccepranus BHINOJIHEHA U
obcyxaena Ha kadenpe rpaxaanckoro mnpomecca ['OY BIIO «CapaTtoBckas rocymap-
CTBEHHAs aKaJeMus IpaBa.

OcHOBHBIE MOJOXKEHHS, COAEPKAIIUECS B pabOTe, U3JI0KEHBI TUCCEPTAHTOM B
CTaThsAX, OMYOJIMKOBAHHBIX B peepupyeMblx U3IaHUIX U MaTepUaiax MEXIyHapo-
HBIX, BCEPOCCUMCKUX HAYYHO-TIPAKTUYECKUX KOH(PEPEHIMH: «AKTyanbHbIe MpoOJe-
MBI TpaKIAHCKOTO mpasa u nporecca» (Kazanp, 12-13okTsa0ps 2006r.), «AkTyanb-
HbIe Mpo0eMbl poccuiickoro mpasa» (Kpacuomap, 16 nHosops 2006r1.), « paxkaan-
CKO€ CyZIONpPOM3BOJICTBO B m3MeHsromeiicst Poccun» (Caparos, 14-15centsops 2007
r.), «AKTyaJbHbIE TPOOJEMBI TPAKIAHCKOTO IpaBa W TPAXKIAHCKOTO IPOIECcca
(Boarorpan - Bommkckuii, 18-19urons 2008r.).

Crpykrypa padorsl. Jluccepranusi COCTOUT U3 BBEACHUS, ABYX IJ1aB, BKIIO-
yaromux B cebds 5 maparpados, 3akirodeHus, Oudnauorpaduueckoro mepedyHs uc-

ITOJB30BAaHHBIX HCTOYHHNKOB, HpHJ’IO)KCHPIﬁ.

OCHOBHOE COJEPXXAHME PABOTbI

Bo BBegeHMu 00OCHOBBIBAETCSI BHIOOP TEMBI AUCCEPTALIMOHHOTO HCCIEN0Ba-
HUSl, €€ aKTyaJIbHOCTh, CTENIEHb HAYYHOW pa3pabOTaHHOCTH, ONPEAENIAIOTCS LENn U
3a/1a4u, OOBEKT U IPEIMET UCCIEN0BAHUS, U3JIaraeTcs METOJ0J0TNYECKas, TEOpeTH-
yeckasi, sMIOupruyeckas 60aza pabOThl, TOKA3bIBAETCs €€ Hay4yHas HOBU3HA, TEOPETH-
YyecKass U NpaKTHYecKas 3HaYMMOCTb, (POPMYIUPYIOTCS OCHOBHBIE MOJIOKEHUS, BbI-
HOCHUMBIE Ha 3alllUTy, COAEepkKaTcs cBeJAeHHs 00 anmpolanuu pe3ybTaToB UCCIe0Ba-
HUS U O CTPYKTYp€ padOTHI.

ITepBas rnasa «lIpaBoBas npupoja Bo30yKIEHUS IPaXAAaHCKOTO CYJONPOU3-
BOJICTBa», COCTOSIIIIAsA U3 Tpex naparpados, MOCBSIIEHA IPAaBOBOMY CTaTyCy BO30YyXK-
JEHUsSl TPAXIAHCKOIO CyIOIPOM3BOJACTBA B CTPYKTYPE IPakIaHCKOW IPOLECCYalb-
HOU (hOPMBI.

B nepBoM naparpage «Bo30yxneHre rpak1aHCKOTO CyAOIPOU3BOJICTBA KaK
CTaaus IPAKJAHCKOIO MPOLECCa» aHAIU3UPYIOTCSI OCHOBHBIE Hay4YHbIE BO33PEHUS HA

npo0iaeMy CTaAUMHOCTH IOPUIMYECKOTO Ipolecca B IIEJIOM, M I'Pa)IaHCKOro IMpo-
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[ecca B YaCTHOCTH; OTMEYAeTCsi OTCYTCTBHE €IMHOM CHCTEMbI KpUTEepUEB Audde-
pEeHIMALIMY CTaJMM, YTO 3a4acTyl0 OOYCIOBIMBAET OTOXK/IECTBICHHE MOHSATHI «CTa-
ISl TIpoLiecca» U «CyneOHasi NHCTAHIUS»; BBIBIISIIOTCS JIBE TEOPHH, JIEXKAIIHUE B OC-
HOBAHUU JI€JICHUs IIPOLECCa Ha CTaJUU — TEOPUU I'PAXIAAHCKOIO IpoLecca Kak Jes-
tenpHOCTH ([.51. ManemmH, FO.K. OcurioB) u Teopun rpakxJaHCKOTO IMpoliecca Kak
topuandeckoro otHomenuss (M.A. I'ypBuu). ABTOp moyaraer, 4To TPH PEUICHUU
npoOJIeMbl CTaJIUHHOCTH T'PakKJaHCKOIO Ipolecca 1eaecoo0pa3Ho UCXOAUTh U3 CO-
YeTaHUsl YKa3aHHbBIX TEOPUH, MTOCKOJIbKY IIPH pacCMOTPEHUU Jeia, 0€3yCI0BHO, Ha-
JMYECTBYET NEATEIBHOCTh Cy[a U MHBIX YYACTHUKOB CYJIOIPOU3BOJCTBA, BbIpaXKaro-
Iasicsi B CUCTEME JACUCTBHI MO pealin3aluy uxX mpaB u obs3anHoctel. [Iponeccyanb-
HbI€ MpaBa U 00sA3aHHOCTH, OCYILECTBISIEMbIE TIPU TOMOILHU MPOLIECCYAIbHBIX JIEHCT-
BUI CyOBEKTOB, B CBOIO Ouepeb, GOPMHUPYIOT COAEPIKaHUE I'PAKTAHCKUX IIPOLECCy-
QJIBHBIX IIPABOOTHOIICHUM. M37105K€HHBIN TOAXO0A MO3BOJIMII JUCCEPTAHTY MPUUTH K
BBIBOJIy O BO3MOKHOCTH BBIJICJIEHUSI BO30YXACHUS IPaKJIaHCKOTO CYAOIPOU3BOJICT-
Ba B KAYECTBE HAYAJIbHOW CTaJUM TPAKIAHCKOTO ITPOLIECCa.

Bo BTopom maparpade «Kpurepuum camOCTOSTENBHOCTU CTaJAUU BO30YKIe-
HUs TPaXXAAHCKOTO CYIOIIPOU3BOJCTBA» IOCIEA0BATEIBHO apIryMEHTUPYETCS MO3HU-
1Sl O CAMOCTOSITENIBHOCTH CTAJMH BO30YKJIEHUS I'PaXK1aHCKOTO CYJJOIPOU3BOICTBA B
paMKax rpakJaHCKOH mpoleccyalbHON (OPMBI PU MOMOIIM KPUTEPHUEB CTAUITHO-
¢ty npouecca. K HUM MOXXHO OTHECTH: LIEJIM U 3a/1a4d Ka)KJOro 3Tama; Kpyr y4acT-
BYIOIIIMX B HEM OPraHOB U JIML, MOPAJOK JAEATEIbHOCTH; CeUU(PUUECKUN XapaKTep
TPaXXTAHCKUX TPOLECCYyabHBIX OTHOILICHHM, BO3HHKAIOUIMX MEXAY CyObEeKTaMu B
X0Ji€ MPOM3BOACTBA 110 JEIly; UTOIOBBIM NMPOLECCYAJIbHbINA KT, 3aBEPIIAIOIINN UK
IIpoLIeCCYyalbHBIX ACUCTBUM, BICKYIIHUN IIEPEX0] A€Ja B CIEAYIOIIYIO CTAIUIO.

Henstmu cTanuu BO30YKIEHUS TPaXKTAHCKOTO CYIONPOU3BOJICTBA BBHICTYIAIOT
peanu3anys npasa Ha oOpallleHue B CyJ 3a Cy/leOHOM 3alluTOoM, a Takxke obecrede-
HUE IPABUJIBHOTO U CBOEBPEMEHHOIO PACCMOTPEHUS M Pa3pEIUCHUs TPaKITAHCKUX
Jen.

3amayamMu CTauu BO30YKIEHUS IPaKAAHCKOrO CyJONPOU3BOICTBA, CIIOCOOCT-

BYIOIINMH JOCTUKCHUIO BBIICHA3BAHHBIX ueﬂeﬁ, SIBJISIFOTCSL.
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1) cBoeBpeMeHHas U MpaBHIbHAS MPOBEPKA JOMYCTUMOCTH OOpaImeHus B Cya, U
paccMOTpeHHE 10 €€ pe3ysbTaTaM BONpoca O MPUHSATUU 3asBICHUS K MPOU3-

BOJICTBY CY/a,

2) COOTBETCTBYIOIEE 3aKOHY WHUIIMUPOBAHUE 3aWHTEPECOBAHHBIM JIMIIOM IIPO-

LIECCYaJIbHOU JAESTENHOCTH Cy/1a IO Pa3pellieHUI0 IPAaBOBOIO KOH(INKTA,

3) onpexerneHue mpeaMeTa JanbHEUIIeH cy1eOHOM AeSATeTFHOCTH 110 PacCMOTpe-

HUIO U pa3pelIeHHI0 MaTepHaIbHO-TIPABOBOTO CIIOPA CTOPOH.

CBoeBpeMEHHasi MpOBEpKa JOMYCTUMOCTU OOpallleHusi B CyJ IpeanoJiaraet
COBEpLICHNE CyAbEH ACHUCTBUM B PAMKax MPEAYCMOTPEHHBIX 3aKOHOM CpPOKOB, T.€. B
TEUYEHHE TISITH THEH CO JHS MOCTYIUICHUS 3asBJICHUs. B 3TOT CpOK Cyabsi JOKEH yc-
TAHOBUTb €r0 COOTBETCTBHE HOPMATUBHBIM NPEANHMCAHUAM U MPHUHITH PELICHUE O
BO3MOXKHOCTH BO30YXACHHS MPOU3BOACTBA MO JIey JU00 00 OTKa3e B MPUHSATUH UC-
KOBOTO 3asBJICHUS (€T0 BO3BpAILCHWHU, OCTaBJieHHH Oe3 MBrkeHUs). [IpaBUIbHOCTH
IPOBEPKU HalleJIEHAa Ha HMCKJIOYEHHE BO3MOYKHOCTH HEOCHOBATEIBHOIO OTKa3a B
npueMe 3asBieHus. [1oJ cOOTBeTCTBHEM 3aKOHY MHHULIMHMPOBAHMS MPOLIECCYaTbHOM
JESATEIIbHOCTH OpraHa MpaBOCyAMs MO Pa3pelleHUI0 MPaBOBOTO KOH(IMKTA TOHUMA-
eTCsl HAJTM4YME y 3aMHTEPECOBAHHOIO JIMIIA MpaBa Ha MPEIbsIBICHUE UCKA, COOTIO/E-
HHUE YCJOBHMH €ro peanu3aiuu u mnpasui oopamienus B cyn (cr. 134, 135, 13@TIK
PD).

Kpyry nuii — yq4acTHUKOB HadajabHOW CTaauM CyIONPOU3BOACTBA CBOMCTBEHHA
OTHOCHUTEJIbHAsI MAJIOUHUCIEHHOCTh. B Hero BXoasT: cyn; nuuo, oOpaTuBIleecs 3a 3a-
IIMUTON CBOMX TMpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB; MPOKYPOP; CYOBEKTHI, B CUITY
3aKOHa BBICTYMAIOIINE OT CBOETO MMEHHM B 3alIUTY MpaB, CBOOO U 3aKOHHBIX WHTE-
pPECOB APYroro Jjuia, HEONpeAEIEeHHOro Kpyra JMIl WM B 3alIUTy MHTEpecoB Poc-
cuiickoit @exnepanuu, cyobekToB PO, MmyHunumnaabHbeix 00pazoBanuii. OCHOBHAS U
HaNpaBJIAONIAs POJb HA JAHHOM dTale NPUHAUIEKUT Cyay, 00sajarouieMy MOJHO-
MOUHSIMHU IO OCYUIECTBIICHUIO Cy1€0HON BIACTH.

[Mopsimok (mporeccyanbHas Gopma) IeSTETBHOCTH PEriiaMeHTUPYET TOMUMO
COCTaBa JIMLI, YYaCTBYIOLUX B JEJI€, XapaKTep COBEPIIAEMBIX JIEHCTBUH; MOCIE10BA-

TEBPHOCTh WX OCYIISCTBJICHHUS; CpPOkH; mpaBoBbie caHkimuu (H.A. Paccaxarckas).
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Bo30yxaenue rpakjaHCcKOro CyIONMPOU3BOJICTBA CBA3BIBACTCS, B TIEPBYIO OUEPEb, C
IOpUANIECKUM (AaKTOM - JCUCTBHEM Tpa)kJaHWHA, MOCKOJBKY B CHIIY MPUHIIMIIA
JACTO3UTUBHOCTH MHULIMMPOBAHUE MPOLIECCYATbHOU JAEATEIBHOCTH 3aBUCUT OT €ro
ycmotpenus. Ho myist Bo30y»KaeHus: Ipor3BOICTBA TI0 JIeTTy OJHOTO OOpaleHus rpa-
JKJIaHWUHA B CyJl HegocTaTouyHo. [lomava 3asBieHUs: JIUIIOM BJIEYET OTBETHBIE JICUCT-
BUS CYJIbU T10 €r0 MPOBEPKE U PEIICHUIO BOMPOCAa O BOZMOXKHOCTH MPHUHSITUA K TIPO-
n3BOJICTBY. MITorom paccMoTpeHust oOparieHus siBIseTcsl BO30YKIEHNUE CyIOIPOH3-
BOJICTBa, YTO O3HauyaeT 00s3aTeIbHOE HAJUYHUE €IIe€ OJHOT0 HOPHUINYECKOro (akTa-
JNEUCTBUS — ACUCTBHS CyIbU IO MPHUEMY 3asABieHUA. B ciyuae, ecinu cyapen ycMmar-
PUBAIOTCS OCHOBAHMS K OTKa3y B NMPUHITUH 3asBJIICHUS, HAJIULO MPaBOINPEKpaIlaro-
i ropuaudeckuii gakt. [Ipu Bo3BpallieHnn 3asBJICHUS U OCTaBJICHUU €ro 0e3 JBU-
KEHUS y 3aMHTEPECOBAHHOTO JIMIA TOSBISETCS HEOOXOIWMOCTH OCYIICCTBICHUS
JIEUCTBUM 110 YCTPAHEHUIO HEAOCTATKOB, MOCIYKUBIIMX OCHOBAaHHUEM JJid 3TOTO. U,
HAKOHEIl, MPU YCJIOBUU MCIPABICHUS JIONMYLICHHBIX HEAOYETOB CYJbsl COBEPILIACT
JEUCTBUS IO MIPUHATHIO 3asBeHUs1. OUeBUIHA JOBOJIBHO CJIOKHASI CUCTEMA B3aHMO-
CBSI3aHHBIX MPOIECCYaTbHBIX ACHCTBUM CY/IbH U JIUIIA, OOpaTUBIIErOCs B CY/I, CyIIe-
CTBYIOIIUX B YCTAHOBJICHHOM 3aKOHOM I10CJIEIOBATEIBHOCTH, B MPEIEIIaX HAYaJIbHOU
CTaJuM Ipolecca.

Uto KacaeTcsi BpeMEHHBIX MPEEIOB CTauU BO30YKICHHUS IPaKIAHCKOTO CY-
JIOITPOU3BOJACTBA, TO OHHU OTrPAHUYEHBI IMATUAHECBHBIM CPOKOM, HCUHUCISIEMBIM CO-
riacHo ¢1. 107 T'TIK P® co ass, cienyromero 3a JaTOM MOCTYIICHUS 3asBJICHUS.
[Ipu ompeneneHnn HOPMATUBHO 3AKPEIUICHHBIX TPAHUL] U3y4a€MOW CTaAUU YUHThI-
BalOTCH U ee (hakTHUeCKue rpaHullbl. Benb coriacHo HOpMeE mpaBa CPOK paccMoTpe-
HUS 3asBJICHUS HE JIOJDKEH MPEBBIIATH MSTH AHEH, a 3HAYUT, MOXKET ObITh U MEHBIIIC.
PeanpHOe oxoHuaHWe ctaawm (depe3 JBa WM TPH JHS IOCIE IMOCTYIICHHS 3asBlie-
HUS B CY/) 3aBUCHUT OT (PAKTHYECKOT'O BBIIOJHEHHUS JACHCTBHIA, COCTABIISIOININX CTa-
o, U BeimosHeHus ee 3amad (H.A. Paccaxarckas). MHTepecHO, 4TO B OTJIMYHE OT
JIPYTUX CTaJWi CYJOTPOU3BOJICTBA, MO OKOHYAHUU CTAIUU BO3OYKICHHS HE BCE €€
3a71a4M yJ1aeTCs JOCTHYb JaKe IIPHU YCIOBUH BBHITIOJIHEHUS B TIOJITHOM 00BEME Mpoliec-

CyaJIbHBIX IEVCTBUM CO CTOPOHBI 3asIBUTEIIA U Cyaa. Tak, IpHu OTKa3e B IPUHITUU 3a-
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SBJICHUSI K TIPOM3BOJICTBY, BO3BPAIICHUN WJIM OCTABJICHWHU 3asBIICHUS 0€3 BUKEHUS
BBITIOJIHEHA 3aj/ladya [0 CBOEBPEMEHHOW U MPaBUIILHOW MPOBEPKE MPUEMIIEMOCTH 00-
paunieHus B CyA, U, B pe3yJIbTaTe, pacCCMOTPEH BOIIPOC O BO3MOYKHOCTH NPUHATHUSA 3a-
SIBJIEHUS K IPOU3BOACTBY Cyaa. Tem He mMeHee, IpoLecCyanbHas AEATEIbHOCTD I10
pa3pelieHnI0 MPaBOBOrO0 KOH(JIMKTAa HE WHULMUPOBAHA, NpEeaMET CyAeOHOHN nes-
TENbHOCTH HE chopMupoBaH. BMmecte ¢ Tem, nmpaBo Ha oOpallleHue B CyA CIEAyeT
CYMTATh OCYLIECTBIICHHBIM, KOJIb CKOPO PEAJIM30BAHBI NPEITyCMOTPEHHBIE 3AKOHOM
NeicTBU, a cyneOHas 3aluTa He MOoIy4YeHa ITpaXkJaHuHOM JIM00 MO0 NPUYUHE OTCYT-
CTBUS IIpaBa Ha Hee, 100 MO ero BUHE, 3a YTO U HACTYIAET MPaBOBasi CAHKIIKS.

Omnpenenenue crneunUKU TPaKJIaHCKUX MPOLECCYaTbHBIX MPAaBOOTHOIICHHUN
Ha CTaJuu BO30YXKIEHUS T'PakJaHCKOIO CYJONPOM3BOACTBA BO3MOXHO JIUIIb I1OCIE
YCTAHOBJICHHSI UX HAJW4MUs HA U3y4aeMOM JTane. B MUBUIMCTHYECKON NPOLIECCYyalIb-
HOW Hayke OOLIENPUHATO MHEHHME O TOM, YTO IPAKIAHCKUE MTPOLIECCYaTIbHBIE IPaBO-
OTHOIIEHHSI BO3HUKAIOT C MOMEHTAa BO30YXKIE€HHUS I'PAXTaHCKOIO CyJONPOU3BOICTBA
(H.A. Yeunna, H.b. 3eiinep, A.A. [JoOpoBonbckuii). [IpuBeneHHbI MOIX0A CO00-
Pa3HO paHee ACUCTBOBABIIEMY I'DAKIAHCKOMY MPOLECCYATBHOMY 3aKOHOAATENIbCTBY
0OBSACHSJICS IPABUIIOM, COTJIACHO KOTOPOMY JI€Hb MPHUHSITHS 3asBJICHUS JOJIKEH ObLI
COBIAJATh C IHEM I10J1a4M 3asIBJICHMUS, ABJISAACH, TAKUM 00pa3oM, THEM MPEAbsIBICHUS
MCKa, C KOMM CBSI3aHO BO30Y>KACHHUE rpaxknaHckoro cyaonpousBojactsa (M.A. I'yp-
BUY). B HacTosiee Bpems, ¢ 3aKpeIuieHHEeM ISTHIHEBHOTO CPOKa ISl PEIICHHSI BO-
IIpOCa O MPUHATHH 3asBJICHUS K IPOU3BOJACTBY CyJa, U3JIOKEHHAs ITO3HUIIMS HE BIIOJI-
HE COOTBETCTBYET NPABOBOM ACHMCTBUTENBHOCTU. [Ipenmonoxkenue o Hayane rpax-
JAHCKUX MPOIECCYalTbHBIX MPAaBOOTHOIICHUN C HACTYIUIEHWEM IOPUANMYECKOro (pak-
Ta—IEUCTBUA CyJa IO INPUHATHIO 3asBJICHUS K MPOU3BOJCTBY BIEYET CYXKICHHUE O
TOM, UTO JEATEIbHOCTh Cy/IbU MO MPOBEPKE 3asIBICHUS U OPOPMIICHHUIO PEIICHUN OT-
HOCHUTEJIBHO €ro CyIbObI (T.e. BBIHECEHUIO OIpPEIeNICHUH 00 OCTAaBICHUU 3asBICHUS
0e3 JBIKEHHMs, BO3BPAILICHUH, OTKa3e B MPUHSITHN) UMEET MECTO BHE TPOIIECCyallb-
HOT'O MPABOOTHOILIEHUS. ABTOP JOKA3bIBAET HECOCTOSITENBHOCTh JAHHOIO YMO3AKIIIO-
YEHUS IIyTEM BBIABIECHUS COBOKYITHOCTH IPEANOCHUIOK I'PAXAAHCKUX IIpOLiecCyalb-

HBIX MTPABOOTHOIICHUN U 00OCHOBAHUSI MBICIIH O MPOIECCYaTIbHOM XapakTepe AeHCT-
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BUW CYJbH W 3aMHTEPECOBAHHOTO JIMIIA HA CTAIUU BO3OYKICHHS TPAXKIAHCKOTO CY-
JIOITPOU3BOJCTBA, HE CYLIECTBYIOIIMX BHE MPOLIECCA U MPABOOTHOILICHHUS.

3aKIIIOYEHUE O HAJMYUU TPAKIAHCKUX MPOLIECCYAIbHBIX MPABOOTHOIIEHUN C
MOMEHTA TOCTYIUICHUS 3asBJICHUS B CYyJ MO3BOJIMJIO HCCIIENOBATh UX CICIH(UKY.
N3yyaeMbIM MpPaBOOTHOLIEHUAM MPUCYIL OOIMHA OOBEKT BCEM CHCTEMBbI MPOLECCY-
aJbHBIX MPABOOTHOUIEHWH — MAaTE€pPUAJIbHO-IIPABOBOM CIIOP WJIM OXpaHSEMbIA 3aKO-
HOM HMHTEpEC, MOJICKAINN Pa3pelICHUI0 WM 3aliuTe cyaoM. B kadectBe crienu-
JIbHOTO OOBEKTA DJIEMEHTAPHOT'O MPABOOTHOIIEHUS HA CTaJIMK BO30YXKIEHUS BBICTY-
MaeT MOJyYeHUEe CyJIOM CBEACHUI O HapyIIEHUU MPaB IpakKJaHUHA MO0 HEOOXOIu-
MOCTH 3aIlIUTHI €r0 3aKOHHOTO MHTepeca /sl (opMUpOBaHUS MpeaMeETa JaTbHEHIIeH
CylieOHOM NeATeNbHOCTH MO TpaxKAaHCKOMy neiy. MIMeHHO crnernuanbHbld 00BbeKT
MIPEIOIPEACIIAET TOSIBICHUE CYAOMPON3BOCTBA BOOOIIE, M €T0 KOHKPETHOTO BU/A B
yacTHocTU. ConepxkaHue CTaauu BO30YKIECHHsI MPOU3BOJACTBA COCTABIISIOT MPOIIEC-
CyaJlbHBIC JCHCTBUS 3asiBUTENIS MO TPEABABICHUIO HCKa (3asBICHHS IO JeJiaM 0CO-
00ro MpPOM3BOJACTBA W JieJlaM, BO3HHUKAIOIIMM W3 MyOJIMYHBIX MPABOOTHOIICHUN), U
MPOIIECCyalIbHBIE JAEHUCTBHUS CyAbH IO PACCMOTPEHUIO TOJAHHOTO 3asBIICHUS Ha
MPEAMET €r0 COOTBETCTBHS YCTAHOBJIEHHBIM 3aKOHOM TPEOOBAHUSAM U IO PEIICHUIO
BOIPOCA O MIPUHATUH UCKOBOTO 3asBiieHus K pou3BojacTBy (T.U.EBcTudeena).

Mexay TeM, IpoLecCyallbHYIO JIeITeIbHOCTh, 00Pa3yIoUlyl0 CTaJAuI0 BO30YK-
JIEHUSI IPOU3BOJICTBA MO TPaXAAHCKOMY €Ty, BPSJ JIM MOKHO Ha3BaTh CYAONPOU3-
BOJICTBEHHOM, MOCKOJIbKY COOCTBEHHO IMPaBOCY/UE €lle He OcyllecTBiseTcs. Buay
ATOTO AMCCEPTAHT MPUCOCTUHSIETCS K HAYYHOU MO3UIIMU O TOHUMAHUH TPakIaHCKO-
ro Tpoliecca Kak SBJICHUS Oojee MUPOKOTo, YeM TPAkKTAHCKOE CYAOMPOU3BOCTBO
(B.B. SIpxoB). Ha ocHOBe pasrpaHrueHusi Ha3BaHHBIX KaTErOpHil mpeiaraercs (Gop-
MUPOBAHUE KOHCTPYKIUU MPOUEAYPHl PACCMOTPEHUS TPAXKIAHCKOTO /i€, UAECHTHUY-
HOM pUMCKHM cTaausM iN jurew in judicio, cocrosiimei U3 J0CyA0NPOU3BOICTBEHHOM
4acTU mpoliecca (CTaauu BO30YKIEHHS TPaKIAHCKOTO CyIONPOU3BOJCTBA) U CYJIO0-
IIPOU3BOJICTBEHHON YacTh (ITOATOTOBKU M pa30MpaTeIbCcTBa Jejia Mo CyIIeCTBY), Ha-

III/IHaIOH_ICI‘/JICH C IIPUHATHUEM 3asABJICHUSA K IIPOU3BOJACTBY.
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Ob60cHOBaB CaMOCTOSITENILHOCTh CTaIUHM BO30YXKIEHHUSI TPakKIAHCKOTO CYJO-
MIPOU3BOJICTBA, JUCCEPTAHT OTMEYAET, YTO B OTJIMYUE OT APYTHX CTAJAWHA TpaKIaH-
CKOTO TIpOIlecca 3aKOHOAATENh B TPaKJaHCKOM IMPOIIECCYATBHOM KOJIEKCE OTAETHHO
ee He 0003HAUMII, OTPAaHUYHMBIIKCH TTIaBoN «lIpexbsBieHNE UCKa», XOTS U3 CoNepKa-
HUSl HOPM SICHO, YTO peub UJET UMEHHO O BO30YXJICHHUU MPOU3BOACTBA TI0 TPaKIaH-
CKOMY JIeNTy B cyze oOmmel opucaukiun. JleiicTByrolee Ha3BaHUE TI1aBbl OTPAKAET
JUIIH IEATeIHOCTh UCTIA TI0 MPEABSIBICHUIO UCKA U HE OXBATHIBAET JEATECIHLHOCTD
OpraHa MpaBOCYus MO PEIICHUIO BOIPOCa O MPUHSATHHU €ro K CBOEMY ITPOU3BOJICTBY.
[To mHEHUIO aBTOpa, JorMuHee ObUTO Obl Ha3BaTh TiaBy 12 I'TIK, perymupyromryio
npoleccyajgbHble JEHCTBUS CyAa M 3aMHTEPECOBAHHOTO JIMIIA [0 peaju3aliu MpaBa
Ha oOpaieHue B cyn «Bo30yxaeHrne MCKOBOTO MPOM3BOJICTBA», KOJIb CKOPO OHA
BKJIFOYCHA B COOTBETCTBYIOIIHMI MOAPA3CI, HO B TO K€ BPEMS SIBIISIETCS MOJICTBHOM
JUTSL IPYTHX BUOB MMPOU3BOJICTB.

Tpernii naparpa¢ «lIpobrema Hayana UCUUCIECHUS CPOKA PACCMOTPEHUS U
paszpelieHus rpaKaaHCKOTo Jiefia B CTaIuU BO30YKIEHUS TPaKIAHCKOTO CYJOPOU3-
BOJICTBa» COJICP)KUT aHAJIN3 MOJICNIeH UCUUCIICHHUSI OCHOBHOTO MPOIIECCYaIbHOTO CPO-
Ka JIJIsl PAfOHHBIX ¥ MUPOBBIX CYZEH; aKIICHTUPYETCS BHUMAaHHUE HA UCTIOJIh30BAaHUN B
KayeCTBE TOYKU OTCUETA Pa3IMYHBIX MOMEHTOB BpeMeHHU. B cooTBeTcTBUU cO cT. 154
I'TIK rpaxmaHckue Jena pa3peniaroTcsl CyI0M J0 UCTEYCHHS JBYX MECSIIEB CO JTHS
MOCTYIIJICHUSI 3asiBICHHS B CYJ, a MUPOBBIM CYAbCH /10 MCTEUCHUS MecCSIa CO JIHS
NPUHATHA 3asBICHUS K MPOU3BOACTBY. TakuM oOpa3oM, OTEUECTBEHHBIA 3aKOHO/A-
TeNb U30paj cpasy JBE BEPCHH OTCUYETAa CPOKA PACCMOTPEHUS U pa3pelieHus: rpax-
JAHCKOTO JIeJIa, YTO BBI3BIBAET TPYAHOCTH B MPABOIPUMEHEHUU U HE COTJIACYETCS C
MEXIyHApOJHBIMU MpaBoBbIMU cTaHfgapTamMu. Ctaths 6 EBpomneiickoit KonBenumu o
3anuTe npaB yenoBeka «lIpaBo Ha crnpaBeqIMBOE CyaeOHOE pa3OupaTenb>CTBO» Tiia-
cuT. «Kaxxaplii B cllydae cropa 0 ero rpakIaHCKUX NpaBax U 00s3aHHOCTSX... IMEET
IpaBO Ha CIpaBEAJIMBOEC M MyOJIMYHOE pa3OUpaTeIbCTBO JAelia B pa3yMHBIA CPOK He-
3aBUCUMBIM U OECTIPUCTPACTHBIM CYyJIOM, CO3/IaHHBIM Ha OCHOBAaHWH 3aKOoHa». Bep-
xoBHBIN Cyn P® B . 12 I[locranosnenus [Inenyma Ne 5 ot 10 oktsa6ps 2003r. «O

NPUMEHEHUU CyJaMH OOIled IOPUCAMKIUHN OOUICTPU3HAHHBIX MPHUHIMIIOB U HOPM
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MEXIYHApPOJHOTO MpaBa M MEXAYHAPOAHBIX HOTOBOpoB Poccuiickon denepaunm»
TpakTyeT mojoxeHuss KOHBEHIMM O 3amuTe MpaB 4YeloBEeKa U OCHOBHBIX CBOOOA
clenyromuM oopaszoM: «CpokH CyZeOHOro pa3doupaTenbCTBa M0 TPAKIaHCKUM JIeIaM
B cMbiciie myHKTa 1 ctarbu 6 KOHBEHIIMM HaYMHAIOT UCUUCISATHCS CO BPEMEHHU IIO-
CTYIUIEHUS] HICKOBOTO 3asIBICHUS, a 3aKaHUYMBAIOTCS B MOMEHT HCIIOJIHEHUS CyAeOHO-
IO aKTa».

JlaObl yCTpaHUTh CIOXKUBIIYIOCS KOJUTU3UIO, OOECIEUNUTh MPABO IpaKAaH Ha
CIPaBEIIMBOE CyJeOHOE pa30upaTesnbCTBO, CO3AaTh Cy/bSIM PAaBHBIE YCIOBUS B UX
JeSITEIbHOCTH, TPeOyeTCsl YCTAaHOBUTh €IUHYIO CUCTEMY OTCYETa JAHHOTO MEPHOJA.
Jns 3TOorO, mpekae BCEro, BaXXHO OINPEAEIUThb, YTO MOAPA3YMEBAECTCSA NOJ CPOKOM
PAaCCMOTPEHMsI U pa3pelleHus TpaXaaHCKux Jei. MceciaenoBanue Tpya0B, TOCBAILIEH-
HBIX MpoOJIeMe MpoIecCyaIbHBIX CPOKOB, U MpakTHKu BepxoHoro Cyna PO no3so-
JISIET 3aKJI0YUTh, YTO MO CPOKOM PACCMOTPEHHUS U Pa3pEIICHMs IPaKJaHCKOIO JIei1a
B Y3KOM CMBICJIE TIOHUMAETCSI CPOK CYJOIPOU3BOJCTBA B CyJl€ IEPBOM MHCTAHLIUH, 4
B IIUPOKOM CMBICIIE - OOIIMN CPOK COBEpPUICHUS MPOLECCYaIbHBIX JEHCTBHI 3anHTe-
PECOBAaHHBIM JIMIIOM U cyapel. Cpok CyAONpOM3BOJACTBA HAYMHAET T€Yb C MOMEHTA
OPUHATHA 3asBJICHUS K MPOU3BOJACTBY CyJa, a OOLINI CPOK COBEpIICHHs MPOIECCy-
aJIbHBIX JEMCTBUI —CO BPEMEHM MTOCTYIUIEHHS OOpaIlleHHs B OpraH IpaBoCyIus.

B pamMkax NnpeuioKeHHOro AeJICHUs MpoLecca Ha JOCYI0IPOU3BOACTBEHHYIO U
CYJIOTPON3BOICTBEHHYIO YacCTH 1IE€JIECO00pPa3HO HCIIOJIb30BAHUE TMOHATHUS OOIIEro
CpPOKa COBEpLICHHUS NPOLECCYAIbHBIX JEUCTBHUM, COCTOSIIETO M3 OTpPE3Ka BPEMEHH,
OTBEJICHHOI'O I NPOBEPKHU 3asBJIECHUSA, U IEPHUOJA, HEIMOCPEACTBEHHO IPEIHA3HA-
YEHHOI'0 JUIsl paspeleHus crnopa. VMcuncienue nponeccyaibHOro Cpoka ¢ MOMEHTA
NOCTYIUICHUS 3asBJICHUS B CyJl HAIIPaBJIEHO HAa 00eCneYeHNEe HAJUIEKALIEro MopsIKa
IIPOBEIEHUS AOCYAOIPOU3BOICTBEHHOM CTAINM IPOLIECCA U COXPAHEHHUE PEATBHOTO
CpPOKa pacCMOTPEHUS TPAXKAAHCKOTO A€JIa PAHOHHBIMUA U MUPOBBIMH CYZAbSIMU.

Bropass rnaBa «CopaepxaHue AESITEIBHOCTH CYOBEKTOB I'pa)AaHCKUX MpO-
[[ECCyaIbHBIX MPABOOTHOIICHUN Ha CTAANH BO30YKICHUS TPAKIAHCKOTO CYIONPOU3-

BOJACTBa>» BKJIIOYACT B cels JABa r[aparpa(ba M OCBCHIACT IPAKTUYCCKHUE U TCOPCTHUUC-
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CKHe TTPO0IeMbI, BO3HUKAIOIIUE B XOJI¢ pealn3alii CyJI0M U JIMIaMH, 0Opariaroniu-
MUCS 32 CYJeOHOM 3aIUTOM, UX MPaB U 00I3aHHOCTEH.

B nepBom maparpade «lIponeccyanbHble 1eHCTBHS Cyaa IO MPOBEPKE MPe-
MOCBIJIOK TpaBa Ha oOpaleHne B CyI» OCHOBHOE€ BHMMAHHUE YJEISETCS HCCIIE0Ba-
HUIO 00CTOSITENBCTB, CIAY>KAUX OCHOBAaHUSIMU JJIs1 OTKa3a B MPUHSATUU 3asBIICHUS, C
MO3ULIMU MPaBONPUMEHEHUs. JlCCepTaHTOM JaeTCsl XapaKTepUCTUKa KaXKIou mpe-
MOCBHIJIKHA TIpaBa Ha OOpaIIeHHWe B CyJ, U OTMEYAIOTCS OTIEIbHBIC ACTIEKThI, BHI3HI-
BAaIOIIIME TPYJHOCTH U HEOJITHO3HAYHOCTh CyieOHON mpakTuku. K ux 4ucity OTHOCST-
cH.

- BBISIBIICHHE B paMKax CIEIUAIbHOW MPAaBOCMOCOOHOCTH HAIWYHUS TpaBa HA
oOpaleHue B CyJl y rOCyJIapCTBEHHOI'O OpraHa, OpraHa MECTHOIO CaMOYIIPaBJICHHUS,
OpraHU3alMK WK TPaXJaHWHA B 3aIIUTY MPaB U UHTEPECOB APYTOro JIUIA, CBA3aH-
HOE C NMPOBEPKOH coJiep KaHMsl 3aKOHOB, TAKOE IIPABO MPEJOCTABIISIONINX;

- MPOBEPKA HAJIMYUS COOTBETCTBYIOUIMX IMOJIHOMOYHMH Yy MPOKYypopa, Mojaro-
IIETO 3asBJICHUE B 3aIUTy IpaB CBOOO M 3aKOHHBIX MHTEPECOB IPaK/IaHUHA B CIIy-
yae, €CliM JIUIO N0 COCTOSIHUIO 3JI0pPOBbs, BO3PACTY, HEIEECIIOCOOHOCTU U APYTUM
YBAXUTEIHHBIM MPUIMHAM HE MOXKET CaMO OOPaTUTHCS B CY/I;

- YCTaHOBJICHHE MPE3YMITLHUH IOPUINYECKOTO HHTEPECa,

- CJIO’KHOCTH B pa3rpaHU4eHHUH MOJABEJOMCTBEHHOCTH IPaKJIaHCKUX €T MEX-
Iy CylaMu OOIIel IOPUCAMKIIMKA M apOUTPaXHBIMHU CyAaMH, CyJaMH OOIIel fopuc-
mukimu 1 Koncturynuonusim Cynom P®;

- BBISIBJICHUE BCTYMHBIIIETO B 3aKOHHYIO CHJTy PEIICHUSI Cy/Ia TIO CIIOPY MEXITY
TEMHU K€ CTOPOHAMH, O TOM K€ MPEIMETE U IO TEM K€ OCHOBAHUSM WM OIpeesie-
HUS Cy/la O MIPEKpaIIeHUH POU3BOJICTBA 10 JETY B CBSI3U C MIPUHSATHEM OTKa3a UCTIA
OT MCKA WJIA YTBEPKICHUEM MHPOBOTO COTJIAIICHMUS,

- o0HapyKeHHUe TOXIECTBA TPEOOBAHUM;

- BBISIBJICHUE CTABIIErO 00s3aTENIbHBIM JIJISi CTOPOH U MPUHSTOrO MO CHOPY Me-
XKy TEMH K€ CTOPOHAMH, O TOM K€ MPEIMETE U MO TEM YK€ OCHOBAHUSM PEIICHUS
TPETEUCKOTO CY/Ia;

- 0OHapyXEHHUE TOXKIECTBA TPEOOBAHMIA.
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Cno>XHOCTH B OCYIIIECTBJICHUH MEPEUHUCICHHBIX TEUCTBUI 00YCIOBINBAIOT He-
00x0MMMOCTh peOPMHUPOBAHUS JEHCTBYIOMIETO TPAXKIAHCKOTO MPOIECCYaAThHOTO
3aKOHOJIaTeIbCTBA, HAMPABIEHHOTO HAa OOeCneYeHre AOCTYIMHOCTH CyJIeOHOM 3alu-
ThI ¥ TIPEAOTBpAIleHUE HEOOOCHOBAHHOTO OTKAa3a B €€ MOJIy4eHHH. Tak, Harpumep, C
LEJbI0 3aKOHOJATEJIbHOW KOHKPETHU3alUuHd KPUTEPHUEB HEBO3MOMXKHOCTH CaMOCTOSI-
TEJILHOTO OOpallleHus B CyJ] 3aMHTEPECOBAHHOIO JIMIA (COCTOSIHUS 37I0POBbsI, BO3pac-
Ta, APYTUX YBAKHUTEIHHBIX MPUYHUHBI), aBTOPOM BHOCHTCS MPEIOKEHUE O CO3TaHUH
B pamkax ['TIK rioccapus, hopmMynupyromero oCHOBHbIE HCHOJIb3YEMbIE MTPABOBbIE
MOHATHUSI, C YYETOM MEKTyHAPOIHBIX TPABOBBIX aKTOB.

OTtaenbHOEC BHUMAHHE yNENEHO MPOoOJieMe YCTaHOBIEHUS IOPUANYECKOTO WH-
Tepeca B KayecTBe MPENOCHUIKA NpaBa Ha oOpaiueHue B cyid. [loapoOubiii aHaus3
OCHOBHBIX KOHILIEMIMH, a Takxke noctaHoBieHud Konctutymuonnoro Cyna PO u
BepxoBraoro Cyna P® 1o 3toMy BOIpoCy, CBUIETENBCTBYET O HEMPEKpaIatOIIEHCs
JVMCKYCCUU OTHOCHUTEJIbHO NMOHUMAHMS JTaHHOW IPABOBOW KaTeropuu. ABTOp IpH-
JIEP)KUBACTCSI MHCHHS O Pa3/IeTICHUU FOPUINYECKOTO MHTEpeca KaKk 0ObEKTUBHOM T10-
TPEOHOCTU T'paKJaHWHA B CyACOHOM 3allluTe, U IOPUIUYECKON 3aUHTEPECOBAHHOCTH
KaK CYOBEKTUBHOTO OTPAXEHUSI OOBEKTUBHO CYIIECTBYIOIIETO HHTEPEca K CyaeOHOM
samnure (C.B. MouceeB). OObEKTHBHOE HAJIMYKME Yy JIMIIA IOPUIUYECKOTO MHTEpeca
MOET OBbITh YCTAHOBJICHO JIMILIb NPU PACCMOTPEHHUU Jiela U OTPaXEHO B CyJIeOHOM
pPELICHUH, TTOATOMY CYIbE€ HE HYKHO BBIACHATH MPUHAJICKHOCTh OCHAPUBAEMOIO
npaBa 3asiBUTENIO Ha CTaJUU BO3OYXKACHUS TPAXIAAHCKOTO CyIONpou3BoacTBa. Jloc-
TaTOYHO JIMIIb OTCIEIUTh MPABOBYIO CBSI3b JIMIA, PEATU3YIOLIET0 CBO€ KOHCTUTYIIU-
OHHOE TPaBO Ha CyACOHYIO 3alHUTY, C €€ OOBEKTOM, MO MPEIbIBICHHOMY 3asBJe-
HUIO, TaK KaK U IOPUIUYECKUN UHTEPEC, U 3aUHTEPECOBAHHOCTh 0ObEKTUBUPYIOTCS B
MIPaBOBOM PeaTbHOCTH MOCPEACTBOM YCTAHOBJICHUS CBSI3U JIMIIA C 0OBEKTOM TpaBa Ha
cyneOHnyto 3amurty. CielcTBHEM TaKOro YCTAaHOBJIEHUS ISl CylIbU BBICTYIaeT Qop-
MHUPOBAHHUE MPEATIONIOKEHN O CYIIECTBOBAHUH HOPUIUYECKOTO MHTEpPECa U IOpUIU-
YECKOW 3aMHTEPECOBAHHOCTH - IMPE3YMIIUH IOPUINISCKOTO HHTEepeca (3anHTepeco-
BAaHHOCTH). JIOTMYHO, YTO ¥ MPEIOI0KEHHUE TOTPEOHOCTH B CyIeOHOM 3aIuTe, U ee

OCO3HAHHA 3asABUTCIICM MOI'yT CUHHUTATBCA MPCANOCBUIKAMH IIpaBa Ha 06pameHHe B
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CyZl B BUJE OOCTOATEIHCTB, MOTUBUPYIOIINX EHCTBHSI JTUIA, HO HE TIOIBEPTaONINX-
Csl IPOBEPKE Ha CTaIUU BO3OYKICHHS TPAXKITAHCKOTO CYIOTIPOM3BOJICTBA.

Bropoii naparpad «IIporeccyanbHbie qeHCTBUS Cy/a MO MPOBEPKE COOIIOIEe-
HUS YCJIIOBHI peanu3aliuy MpaBa Ha OOpallleHre B Cy U PaBuil OOpaIieHus K CyIy.
[IpouieccyanbHble ASUCTBUSL 3asBUTENSL 10 YCTPAHEHHIO HEOCTATKOB 3asBJICHUS B
ClIy4ae OCTaBJICHHS ero 0e3 JBMKCHHS» TOCBSIICH MOPSJIKY OCYIIECTBICHUS MpaBa
Ha oOpaimenue B cy. /luccepTanT, UCXO/ U3 IPABOBOTO 3HAYCHUS HHCTUTYTOB BO3-
BpAICHUs 3asBJICHUSI U OCTABJICHUS €ro 0€3 JBUKEHHUS, 000CHOBBIBAET MOTPEOHOCTH
B 0oJiee YeTKOW 3aKOHOMATEILHON perjaMeHTAIlMd OCHOBAaHUIN HEMPUHSTHUS 3asBJe-
HUS K TPOU3BOJICTBY Cy/a BO H30€kKaHWE TyOJUpPOBAaHUS W BHOCUT KOHKPETHBIC
MPEIOKEHHS TI0 UX COBEPIICHCTBOBaHUIO. Tak, cienyer nepedopmynupoBats 1. 1
4. 1cr. 135ITIK, orpannunB OCHOBaHKE K BO3BPAIICHUIO 3asBIICHUS HECOOIOICHHU-
eM J0CYyAeOHOro Mopsijka yperyJiupoBaHus Cropa U JUKBUIUPOBAB MPEANUCAHUE O
IpeAcTaBlIeHUH OKyMeHTOB. [lonoOHas mepa mo3BoiUT O0GOPMIIATH BO3BpAIICHHE
3asiBJICHHUS COTJIACHO OOCTOSITENIbCTBAM IO OTACIBHBIM OCHOBAaHUSM. TIpU Hapyle-
HUU MPaBUJI OOpalleHus K Cyay - IO IPUYUHE HEUCIIOJHEHUsI TPEOOBAHUM CyIbH IO
YCTPAHCHHUIO HEIOCTATKOB 3asiBICHUS, TPHU HECOOIIONCHUH JOCYIACOHOTO TMOpSaKa
yperyaupoBanus cropa — 1o 1. 1 4. 1 ct. 135TTIK. Kpome Toro, Heo6XoaumMo uc-
k1rounuTh 13 0. 4 4. 1 ct. 1351 TIK nonoxxeHue 0 HEMOAMMCAHUN 3asIBICHUS U U3J10-
KUTh €r0 B HIDKETIPUBEIEHHOMN PEAKIINK . «HMCKOBOE 3asBJICHUE TIOIMMCAHO U TIOJIAHO
JIMIIOM, HE UMEIOIIMM MOJTHOMOYHUHN Ha €ro MOJANUCAHUE U TIPEABSIBICHUE B CYII».

JleTalbHOMY HM3yYEHHIO TOJBEPrHYTa MPOIEIypa OCTABJICHHS 3asBICHUS O€3
JBWKEHUSI, HOPMATUBHBIC MPOOEIBI B PETYIMPOBAHUHA KOTOPOW OTPUIIATEIIBHO CKa-
3BIBAIOTCSL M HA MPOLIECCYATbHON NEATETbHOCTH CYAbH MO MPOBEpPKE 3asBICHUS Ha
peAMET HapyIIeHHs] MpaBwsl OGOPMIICHUS, W HA TPOIECCYATbHOU IEATEILHOCTH
3asIBUTENIS IO UCIIPABJICHUIO HEJOCTATKOB (POPMBI U COAEpKaHUs OOpalieHusi, 4To B
KOHEYHOM HTOT€ MPEMSTCTBYET MOJIYYEHHUIO TPAKIAHUHOM cyAeOHON 3ammuThl. He-
COBEPIIICHCTBO TMOPSIIKA OCTABJICHHSI 3asBIICHUsS] 0€3 NBWKCHHS TPOSBIISIECTCS B He-
CKOJIBKUX KJIIOYEBBIX MOMEHTAaX, KacarolIMXcs: CocOOO0B UCIpaBiCHUS 3asBIICHUS;

mporeccyanbHOr0 0(hOpPMIICHHS BO3BPAIIICHHS HEUCIIPABICHHOTO MaTepHalia; UCYHC-
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JIeHHsI CPOKOB OCTaBJICHUS 3asiBieHUs Oe3 ABmxkeHus. [lo MHEHHIO aBTOpa, BIOJHE
JIOTTYCTUMBI Pa3IUYHbIE CIIOCOOBI YCTpaHEHUsI HEJOCTATKOB OOpalieHus: — B Gopme
HOBOTO 3asBJICHHS; B ()OopME BHECEHHUS JOMOJHUTEIbHON MH(POpPMALUU B MOJAHHOE
3asBlieHUE; B (hOpME OTJIEIBHOIO JOKYMEHTA, COCTAaBICHHOTO BO HUCIIOJIHEHUE OIpe-
neneHus cynaa. B ciydae, Korja 3aMHTEPECOBAHHBIM JIMLIOM aHHYJIMPOBAaHBI HE BCE
OTMEYEHHBIE Cy/AbEH HEJOYeThl, MaTepual HaJJEKUT BO3BPATUTh C OOBICHEHHEM
npuyrH. HewncripaBieHHBIN MaTeprai JODKEH BO3BpalIaThes Ha OCHOBaHWH CT. 135
I'TIK, 0 4eM HEOJHOKPATHO TOBOPWJIOCH HA CTPAHUIAX IOPUIUYECKOH JHUTEpaTyphl
(T.B. ComnoneBa, O.B Huxomnaiituenko u ap.). [IpobieMa ncYUCIIEHUST CPOKOB OCTaB-
JICHUS 3asBJICHUS 0€3 IBUKCHUS MMEET HECKOJIbKO MPOSBICHUN, OCHOBHBIC U3 KOTO-
PBIX:

- pa3nnYHasl CUCTEMa y4yeTa BpEMEHH, Ha KOTOpPOE 3asBIIEHUE OCTABIIEHO 0e3
JBYDKEHUS, Y MUPOBBIX U pallOHHBIX CyIeH;

- «pa3yMHOCTB>» CPOKa, OTBEJEHHOTO /ISl MPOIIECCYATbHOMN NIEATEIBHOCTH 3asi-
BUTEIIS.

Ha3BanHbIe acnekThl HEOTIEIMMBI OT 00IIei mpobaemMbl Havyajga UCUUCIICHUS
CPOKOB PacCCMOTPEHHSI ¥ Pa3pelleHus TPaXaaHCKOro Jiea, U CYTh UX 3aKJII0YaeTcs B
cienyroieM. HetoxiecTBeHHas: cucTeMa 0T4eTa OCHOBHOTO MPOLIECCYANIbHOTO CPOKa
y paiiOHHBIX ¥ MUPOBBIX CyA€W MPUBOIUT K TOMY, YTO Y MEPBBIX MPOLEAYPa OCTaB-
JIeHUsI 3asiBICHUsI 0€3 MBMKCHHS M3HAYAIbHO BKJIIOYAETCA B CPOK PACCMOTPEHUS Je-
Ja U COOTBETCTBYIOIIMM 00pa3oM KOHTPOJIUPYETCS, B TO BPeMs KaK y BTOPBIX ATOT
CPOK HAa4YMHAET TE€Ub MOCJE UCIPABICHUS UCTLOM oOpameHus. [lo mpaBunam ctaTbu
136 I'TIK nepuon, 3aTpaueHHBId Ha OCTaBJICHHUE 3asBICHUS 0€3 ABMKCHHS B MHUPO-
BOM CyZie, TEM HE MEHee, TOJKEH MOAJICKATh yUeTy B paMKax OCHOBHOI'O IPOILECCy-
aJIbHOTO CpPOKa, TaK KaK JIEeHb BO30YXACHHUS CYIONPOM3BOACTBA OTCUMUTHIBAECTCA OT
MOMEHTA MEePBOHAYAIBLHOTO TPEACTABICHUS 3asBICHHS B opraH rnpasocyausi. OqHaKo
MHUPOBBIM CYJIbSIM MPOIIE U y10OHEee He PETUCTPUPOBATH ITOCTYMHBILEE OOpaIieHue 1
He 0OpPMIISITH OCTaBJIEHUE €ro 0e3 ABM)KEHUS B MPEAYCMOTPEHHOM 3aKOHOM MOpPSI-
K€, KOJIb CKOPO TOYKa OTCUeTa CPOKa PACCMOTPEHUS Jiesia OnpeAensieTcs NPUuHATHEM

3a4BJICHUA K HPOU3BOJACTBY CyJd, a HC €ro IOCTYIIICHHUCM. OnucaHHas KOJUIM3US
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CO3J1aeT MNPEANOCBUIKMA ISl HApyLIEHUs NpaB rpaxnaad. Jlymaercs, cucTteMa ydera
BpPEMEHH, Ha KOTOPOE 3asiBJICHUE OCTaBJICHO O€3 IBIKEHUS, Y MUPOBBIX U PalOHHBIX
Cylied, T0bKHA OBbITh €AMHOM. Y CTaHOBJICHHE €AMHOO00pa3usi HCUUCIIEHUS TIPOLIECCY-
aJIbHBIX CPOKOB IpeJIoiaraeT Ju00 BKIIOYEHHE CPOKa HAa YCTpAaHEHHE MOPOKOB B
001U CPOK paccMOTpEeHUs Jiena Jubo ero uckiatodeHue. OTBET Ha MOCTaBICHHBIM
BOIIPOC 3aBUCHUT OT KOHCTPYKIIMM HMCUYHUCIICHHSI CPOKOB Pa3pELICHUs] NPABOBBIX KOH-
¢mmxToB B 1enoM. CornacHo no3unuu BepxosHoro Cyna P® otnpaBHoil Toukoii Te-
YEHUsI CPOKA PACCMOTPEHMS TPAXKIAHCKOTO J€ja, COOTBETCTBYIOLIEH €BPONENCKUM
IIPaBOBBIM CTaHAAPTaM, SIBJISIETCS MMOCTYIUICHHUE 3asBJICHUS B CyZ. JTO MOApa3yMeBa-
eT BKJIIOUEHHUE Mepruoja BpeMeHH, ykazanHoro B 4. 2 c¢T. 1361 TIK, B ocHoBHOM mpo-
HecCyaabHbIA CpPOK (Kak B HacTosiee Bpems y palloHHBIX cyaei). ITo cyTtw, pedb
UJET O MPUMEHEHUHU B CyAeOHOM nmpakThKe (GUKIHUUA BO30YKIEHUS TPaXAaHCKOTO CY-
JONIPOU3BOJICTBA, IOCKOJIBKY B CIy4ae UCIPABIICHUS 3asBJICHUS B MOJOKEHHBIN CPOK
MIPOU3BOJICTBO CUMUTAETCS BO30YKIACHHBIM <BaJHUM» YHUCJIOM, BXOJSAIIUM B ISATH-
JTHEBHBIN TIEPHOJT ¢ MOMEHTA MEepPBOHAYAIBHON Mofaun oOpamenus. U cyny, u cro-
pOHaM 3apaHee U3BECTHO, YTO, B ONPEACIICHHBIN OTPE30K BPEMEHU MPOLIECCYATIbHbBIC
NeICTBUS, HaMpaBJICHHbIE HA pa3pelieHue KOHGINKTa, HE COBEPIIAINChH, XOTS Mpo-
U3BOJICTBO (hOPMATILHO YK€ CyllecTBoBaio. [IpuMeHeHue BbllIIEeHAa3BaHHOTO TEXHU-
KO-FOPUIMYECKOTO MPHEMA COKPAILIAET BPEMSI Ha COBEPIIEHUE NMPOLECCYATbHBIX JCH-
CTBHUM IO PACCMOTPEHHUIO TPAXKIAAHCKOTO JENa, TEM CAMBIM, OTPULATENIBHO BIIMSISA HA
Ka4eCTBO OCYLIECTBIICHUS TPABOCYAUSI.

OueBuaHa HEOOXOIUMOCTH YIPOIIEHUS TPOMO3AKOW MPOLEAYpPhl MPUHSATHUS
3asBJICHUS K MTPOU3BOACTBY. C 3TOM 1eNbi0 aBTOp MpeAJiaraeT OIsATh K€ MPUOETHYTh
K IyaJuCTUYECKOMY NOHMMAHHUIO CPOKA PACCMOTPEHHUS U Pa3pelICHUs TPaKIaHCKOTO
Jiea KaKk CpoKa CyJOIPOU3BOACTBA M KaK OOILIEro CpOKa COBEPIICHUS MMPOLECCYaIIb-
HBIX JeWcTBuil. M30paHHass MeTOauKa JaeT BO3MOXHOCTh BKIIIOUUTH BPEMEHHOM
POMEKYTOK OCTaBJICHUS 3asiBICHUS 0€3 JBUKEHUS B MPEEibl CTaIuU BO30YKICHHUS
CyIONPOU3BOACTBA, YTO JIOTUYHEE, YEM 3aCUUTHIBATH €0 B CPOK, NPELYCMOTPEHHBIN
JUISl OTIIpaBJICHUs NpaBocyaus. MHaue roBopsi, Cyibsi B TEYEHUE NATU JTHEU CO JTHSA

NOCTYIUICHHUS 3asBJICHHS 00s3aH pacCMOTPETh BOIIPOC O €ro MPUHATHH; IPU HE0OXO-
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JUMOCTH TIPEIOCTABUTD 3asIBUTENIO CPOK HA YCTpaHEHHE HapyLIEHU TpeOOBaHUH CT.
131,132I'TIK P® u nums no utoraM Bo30yAUTH MPOU3BOACTBO MO AeTy. Takum 00-
pa3oM, o0IIMIi CPOK COBEPIIEHUS MPOLECCYaTbHBIX AEHUCTBUM OyA€T COCTOATh U3 A0-
CYIOIIPOU3BOICTBEHHOU (MSITh THEH ITFOC CPOK OCTABJICHUS 3asiBJICHHS 0Oe3 JBIIKE-
HUSI), U CyIIOTIPOM3BOJICTBEHHOH (IIBa Mecsla [Uisi Cy/I0B 00IIel FOPUCTUKINH, OJUH
MECSIII 111 MUPOBBIX CYyJIei) YacTei.

[IpennoxeHHOE HOBOBBEIEHWE, HAa TMEPBBIA B3I, MPOJJIEBACT MPOLELYPY
paspelieHus NpaBoOBbIX KOH(IMKTOB 3a CUET pPAaCHIMPEHUS] BPEMEHHBIX IPaHUIl 10CY-
JOTIPOU3BOJICTBEHHOM YacTH Mpolecca — CTaAuu BO30YKIEHUS TPaKIAaHCKOTO Cy0-
POM3BOJICTBA, HO B KAUECTBE IMPOTUBOBECA CTOUT OTMETHUTH PSJ] MPEUMYIIECTB!

- eIMHasl CUCTEMA OTCUETa CPOKA PACCMOTPEHUS I'PAXAAHCKUX J€1 AJI1 MUPO-
BBIX U palOHHBIX CY/€H, OTBEUaroIas MEX/IyHAPOAHBIM CTaHapTaM,;

- COXPAaHEHHUE IMOCJEI0BATEIbHOCTH COBEPLICHUS MPOLECCYATbHBIX IEHCTBUN
CyJbel ¥ 3aMHTEPECOBAHHBIM JIULIOM,;

- JIeTanu3alus CpoKa OCTaBIICHUS 3asBICHUs O0€3 IBIKEHHUS B paMKax Ipax-
IaHCKOro mporecca (1, BMECTe ¢ TeM, peaibHOe CcOOJIo/IeHHe OO0IEero cpoka pac-
CMOTpPEHUS U pa3pelieHus TPaKIaHCKUX JIe);

- CTUMYJIMPOBAaHUE pabOThl CyJa U 3aMHTEPECOBAHHOIO JIMIIA, HAIPABICHHOE
Ha CKOpeMllee COBEpUIEHUE MPOLIECCYAIbHBIX IEUCTBUM, BO N30€KaHNUE 3aTATUBAHUS
mpolecca Ha CTaAuK BO30YKIEHUS CYAONPOU3BOJICTBA.

B nocnenHeM u3 Ha3BaHHBIX ACIEKTOB OTPAXKAeTCsl ONEPATHUBHOE Ha3HAUEHME
MHCTHUTYTa OCTaBIICHUS 3asiBieHus Oe3 aBmkeHus. Ero obecnieuenue tpedyer npuHs-
THUSI COOTBETCTBYIOLIUX MEp:

- U3BELLIEHUS 3aMHTEPECOBAHHOTO JIUIa 00 OCTAaBICHUM 3asBJICHUs 0€3 ABHKE-
HUS HE MO3HEE CAEAYIONEro padboyuero JHs MOCIe BHIHECECHUS OMPeIeICHHUS;

- BBIHECCHUS OIIPEIICIICHUsI O MPHUHSATHU 3asBJICHUS K MPOU3BOJACTBY (MM €ro
BO3BpAIIICHNH) HE MO3/IHEE CIEIYIUIero padoyero JHS ¢ MOMEHTa YCTpaHEHHs He-
JIOCTaTKOB,;

- OTpaHHYCHHUsI CPOKA JJIsl YCTPaHEHHs HEeIOCTAaTKOB 3asBiieHus (He Ooiee Je-

CSITH JTHEH).
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[Ipouenypa mpuHATUS 3asBICHUS, TaKUM OOpa3oM, ymOpolaercs Omarogaps
eIMHOOOPa3HONW MOJENN ydeTa CPOKOB M €€ <«IIPO3payHOCTH». YHU(ULIUPOBAHHAS
CUCTEMA HCYMCIIEHUS NPOLECCYalIbHBIX CPOKOB MO3BOJUT HE IpHUOErarb B KaXKJI0u
CTaTh€ K KOHKPETH3alMU Hayajla UX TEUEHHUs U HE UCIO0JIb30BaTh B Cy/NeOHON Mpak-
TUKE (QUKLHIO BO30YXKAEHMS I'Pa)IaHCKOro cyaornpoussojctea. Kpome toro, ynact-
csl U30ekaTh HEOIpaBAAHHOMN 3aJEpPKKU MPU PACCMOTPEHUU TPAKIAHCKUX eI, IO
KpaiiHeil Mepe, 3a cueT BBIBEJACHUS CPOKA OCTABIICHUS 3asBICHUS 0€3 IBIKEHUS 3a
BPEMEHHBIE TPEJIEIIbI CYA0IPOU3BOCTBA.

B 3akiaroyeHnH NOJBOJUTCS UTOT TUCCEPTALMOHHOTO MCCIEIOBAaHUA, COAEP-
KATCS KOHKPETHBIE MPEJIOKEHHS 10 COBEPLIEHCTBOBAHUIO JEHCTBYIOLIEIO IpaX-
JAHCKOTO MPOLIECCYAIbHOTO 3aKOHO/1aTEIbCTBA.

IIpuinoxkenne K HACTOSALIEMY JUCCEPTALMOHHOMY HCCIEAOBAHUIO BKIIIOYAET B
cedsl rpaguueckre CXembl, MO3BOJIAIOIIME HATJSAHO OTPA3UTh CYLIECTBYIOIIME U
npeiaraéMyro IUCCEPTAaHTOM MOJIENM MCUUCIIEHUS CPOKOB PACCMOTPEHMS U paspe-

IMCHUS T'PAXKIAHCKUX JICJT paﬁOHHBIMH 1 MUPOBBIMH CYJAbsSIMU.
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