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PaGota BbinosiHeHa B ['ocyqapcTBEHHOM 00pa30BaTEIbHOM YUPEKACHUN
BBICIIETO MPOdeccHoHaIbHOTO 00pa3oBaHus «CapaToBCKasi TOCYIapCTBEHHAS

aKaaCMus IpaBa»
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KY3BAT'APOB Acxar Hazapraaunesu4
KaHJU/1aT IOPUAMYECKUX HAYK, JTOIEHT

CTOPOXKOBA Enena YnHrucopHa
Benymas opranuzamus — OIroy BIIO «lloBo/ukckas aKaJeMus
rocy1apcTBeHHOM CIIYKObI UMEHU

I1.A.CroabInuHa»

3ammura COCTOUTCS 200 r. B 4yacoB Ha 3aceJaHuH

JMCCePTAMOHHOTO coBeTa N-212.239.01 npmu lNocynapctBeHHOM
00pa30BaTEIbHOM YYPEXKJCHUH BBICIIETO MPO(ECCHOHAILHOTO 00pa30BaHUs
«CaparoBcKkas rocyJapcTBeHHas akajaeMus rpasa» 1o aapecy: 410056,.Caparos,

yin.Yepusimesckoro, 104,ayn.102.

C muccepramueil MOXHO O3HAKOMHUThLCS B OuOnmoreke ['ocymapcTBEHHOTO
00pa30BaTEeIbHOTO yUPEKIEHUSI BBICHIETO TPOGECCHOHATHLHOTO 00pa30BaHMs
«CapaToBCKasi TOCYJapCTBEHHAS aKaJIeMHUs IIPaBa».

ABTOpedepar pazociaH « » 200,

VYueHsblil cekpeTapb
JUCCEPTAllMOHHOIO COBETa

KaHAUJAT IOPUIUYECKUX HAYK, JOLEHT B.Jl.XonoaeHko



O0mas xapakrepucTuKa padoThl

AKTYaJIbHOCTBH  TIPEJUIaraéMoro K OOCYKICHHIO JIMCCEPTAIlMOHHOTO
UCCIIeZIOBaHUSI OOYCJIOBJICHAa CEPbE3HBIM BIMSHUEM MPOOJIEM CTPYKTYpPBI
MpaBOBOrO0 akKTa Ha MPABONPUMEHUTEIbHYIO JESTeNIbHOCTh, B YaCTHOCTH,
JEeSTENBHOCTh CyJa MO OCYLIECTBICHHUIO MPABOCYIUS MO TPaKJAHCKUM JIEJIaM.
IOpunuko-TexHuyecknii  ypoBeHb IPAaBOBOIO  aKTa, a B  OCOOEHHOCTH
HOPMAaTUBHOT'O IIPABOBOI0O AKTA, SIBJISIETCA OJHUM U3 BAXKHEHIIMX [TOKA3aTENEeH ero
KauecTBa. Eciii 3TOT ypoBeHb HU30K, TO HU30K U YPOBEHb KauecTBa CaMOro aKTa B
nenom. KauectBo mpaBoBoro akrta BooOiie, u, I'TIK P®, B wactHocTH, cieayeT
OLICHWBATh KAaK C TOYKM 3pEHUS €ro COAEpKaHUsS, TaK M CTPYKTYPBHI.
HecosepmenctBo crpykryper  [TIK P® obOycmaBmuBaer TpyaHOCTH B
[IPABONPUMEHEHUHU: HE SICHO, KaKOM HOpPMAaTHBHBIN Marepuai sBISeTcs OOIUM U
HAaCKOJIBKO OH IPUMEHHM K CIEHHAJIbHBIM HOpPMaM, 3aTpPyJHEH IIOMCK
HOPMATUBHBIX IOJIO)KEHUH M0 OJHOMY M TOMY K€ BOIPOCY, €CIIM TaKUE€ HOPMBI
pacnoJiaratoTcsi B pa3jiMuHbIX CTPYKTYPHBIX JIEMEHTaX, HE MPaBUJIbHO TOJIKYETCS
coJlep’KaHre TOW WIJIM MHOW HOPMBI. YKa3aHHBIE MPOOIEMBbl MPOCIICKUBAIOTCS KaK
Ha ypoBHe Makpo-3iemenToB ['TIK P® (wacrtei, pas3menoB, moapas3aesioB U IJaB),
TaK ¥ HAa YPOBHE MHKPO-3JIEMEHTOB (CTaTei, yactei, myHkroB). Ha ypoBHe Mukpo-
3JIEMEHTOB B  NPABONPUMEHUTENBHOW  MPAKTUKE  BBUIBISIOTCA  HPOOEbI
coaepxanud ['TIK P®, HeTOUHOCTH IOPUINYECKUX TEPMUHOB, a, COOTBETCTBEHHO,
u ctpykTypsl Ocobennoit yactu ['TIK P®. D1u npoGernsl 10 HACTOSIIEr0 BPeMEHU
HE JIMKBUAUPOBAHBI, @ MPOOJIEMbI HE YCTPAHEHBI.

KauectBo crpykryper Ocobennoit wactm [TIK P® ob6ycnoBieHo
3aKOHOJIATEILHON TEXHUKOM, MOITOMY HYKJIAIOTCS B MCCIICTOBAaHUH U TPEOOBAaHUS
K TOATOTOBKE HOPMATHBHBIX MPABOBBIX aKTOB U UX cHenu(UYecKas peanu3anus
npuMeHuTenbHO K Ocobennoit wactu [TIK P®. Mexny tem, OcobeHHas 4acTh

I'TIK P® He BbIfc/CHA B TEKCTE COBPEMEHHOTO KOAM(PHUIIMPOBAHHOTO aKTa, YTO
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OTPULATENIbHO CKa3bIBAETCS NPHU MPUMEHEHHHM TPaKJAHCKUX MPOIECCyalbHbIX
HOPM.

B mocnennue ronpl, B CBS3W C MHOTOKPATHBIM YBEIHMYEHHEM OO0beMa
IIPaBOBOT'O PETryJUPOBAaHUS M HOPMATHUBHO-IIPABOBOI'O MAacCHBa YBEJINYMBAETCS
3HaYMMOCTb IOPUANYECKON TeXHUKHU. [[0TpeOHOCTh B YHUPHUIMPYIOUINX HOpMaX, B
Ipoueaypax TEXHUKO-IOPUIMYECKOTO IUIAHA, B CIIELHAJIbHOM JIMHI'BUCTHKO-
IOPUINYECKOM aHAJIHM3€ 3aKOHOIIPOEKTOB CTAHOBUTCS BCe 0o0Jiee HACYIIHOI.

HeobOxonuMo B 3TOM CBA3M 3aTpPOHYTh M TaKyl TeMY, KaK B3aUMOCBS3b
FOPUINYECKON TEXHUKH U FOPUIMYECKON OITUOKH.

[Ipo6rema MCTOYHMKOB I'Pa)JIaHCKOTO IPOLECCYaIbHOTO IpaBa 0 CBOEH
AKTyaJIbHOCTH B POCCHUMCKOM HayKe TIpakJaHCKOIO IPOLECCYaIbHOTO IIpaBa
3aHUMAeT 3HAYMUTEIBHOE MECTO, MOCKOJBKY, SBISSICH (OpMOIl BHEIIHEro
BBIpQKCHUSI U (DYHKIIMOHUPOBAHUS IOPUIUYECKUX HOPM, UCTOYHHKH COCTABIISIOT
OCHOBY ME€XaHU3Ma IIPABOBOIO PETYIUPOBAHHUS.

C oaHOl CTOPOHBI, TPAXkKAAHCKOE MPOLECCYaTbHOE MPABO MOKET MOBJIUATH
Ha (opMUpOBaHHE OTHENBHBIX MPEINHUCAHUNH W HMHCTUTYTOB HCTOYHUKOB
MaTepHaJbHBIX OTpaciell mpasa, ¢ APYroil — HICTOYHUKH MaTepHUAIbHBIX OTpaciei
MpaBa OKa3bIBAIOT BJIMSAHME HA (HOPMUPOBAHHE TMPEANUCAHUNA, WHCTUTYTOB
IPaXKIAHCKOTO MPOLIECCYAIbHOTO 3aKOHOIaTENbCTBA.

[Tpob6nemy ctpykrypsl Ocobennoit yactu ['TIK PD cnegyer paccmarpuBath
B JIBYX IUTOCKOCTSAX. Bo-miepBhIX, kKauecTBO cTpyKTyphl Ocobennoit wactu ['TIK PO
00yCJIOBJICHO 3aKOHOAATEIbHON TEXHMKOHM, MO3TOMY HEOOXOJIMMO HCCIIEOBATh
TpeOoBaHUs K MOJArOTOBKE HOPMATHUBHBIX MPABOBBIX aKTOB U MX CHEUU(UIECKYIO
peamm3arnmio B Ocobennoit wactu [TIK P®. Bo-BTophix, mpobieMa CTpyKTYpbI
Oco0Oennoit yact I'TIK P® o6ycnoBneHa Bo3AeiicTBUEM Ha HEE CTPYKTYpHI MpaBa,
a mmeHHO OCOOEHHON YacTh TPakIaHCKOTO TpolleccyalbHOro mpasa. Hyxmaercs
B aHanM3e W oOpaTHas CBS3b. BO3JCHCTBHE MCTOYHMKA 3akoHOomaTenbcTBa — ['TIK
P® na ctpykTypy npasa.

3aKoHOJATENIbHO CO37aHa IpolbiieMa Mo OMPEEICHUI0 COCTaBa CTPYKTYPHI

Oco0Oennoit yactu I'TIK P®, nockonbky nocneansisi He BbiaeneHa B Tekcte ['TIK



5

P®. Oto BBI3BIBaET HEOOXOAUMOCTD cpaBHUTENBbHOTO aHanu3a ['TIK PO ¢ npyrumu
JEHCTBYIOIMMHU U HEIEUCTBYIOIIMMH KOJIEKCAMH.

CreneHb HAY4YHOIl Pa3padOTAaHHOCTH TeMbl HccaenoBanns. Kakux-mi6o
KOMIUICKCHBIX HccaenoBanuii mpodnem cTpyktypsl ['TIK P®, B Tom umcie ero
0CcOOEHHOW YacTH, HE MPOBOJMIIOCH, BHIOpaHHAs TeMa HU pa3y HE CTaHOBHJIACH
00BEKTOM TMCCEPTAIMOHHOTO HccienoBanus no crneruanpaoctr 12.00.15.

Bonpocs! cTpyKTypsl IpaBOBOTO akTa pacCMaTpUBAIKMCh B OOIIEH Teopuu
npasa B paborax C.C.Anekceea, H.H.Bomienko, A.B. Mansko, O.M. Mary3oBa,
A.® lllebOanosBa, A.C.Iluronkuna, H.C.CamorieHko, 10.A.Tuxomupoga,
J.B.UyxBuuena.

Otnenpubie Bompockl cTpykTypbl ['TIK, ero O6meir n OcoGeHHON dacTei
aHammsupoBanucb B Tpyaax  C.H.bparyca, W.Jl.bpaymne, M.A.Bukyr,
M.A. T'ypeuua, A.A.Jlemuuena, I'.A. Xununa, A.W.3aiinesa, 1.M. 3aiiniea, H.b.
3etinepa, O.B. Hcaenkosoii, H.M.MacnennukoBoii, O.B.Hukomaituenko,
M.K.FOkoga, .®. ®apxtauHosa, B.M.I1lepcTioka.

Lenb0 aUCCEPTALMOHHOIO HCCJIEI0BAHUS SBJIETCI KOMILUIEKCHBIM,
TEOPETUKO-METOJOJIOTUYECKUH, HMCTOPUYECKUHA aHaIM3 M  CHCTEMaTU3alus
CYIIECTBYIOIIUX  TEOPETUYECKUX M  HAYYHO-TIPAKTHYECKUX  pa3paboToK,
3aTparuBaroIIuX BONpoCk popmupoBanus cTpykrypbl OcobenHoi yactu ['TIK P,
a TaKke ee MpoOJIeMbl, JIUIsl BHECEHHs MPEAJIONKEHUH MO COBEPIIEHCTBOBAHUIO
ctpykTypbl Ocobennoit yactu ['TIK P®.

3agaum ucciaegoBaHusi 00yCIOBIICHBI IETbIO pAOOTHI M 3aKIIIOYAIOTCS B:

HCCJIEI0BAaHUU MCTOPUHU CHCTEMATH3alUU I'PAKIAHCKOTO IMPOLECCYaTbHOTO
3aKkoHo/aTeNbecTBa Poccuiickoit denepaiini;

W3YYEHUM BIUSHHS CHUCTEMAaTH3allMl Ha CTpyKTypupoBaHue OcoOeHHOM
yactu ['paxxjaHckoro nporeccyanbHoro kojaekca Poccutickoit ®enepanuuy;

OTIpejIeIeHnH OCHOBHBIX mpobiem kareropuit Ocobennoit yactu ['TIK PD,
ctpykTypbl Ocobennoii yactu ['TIK, a Takke ykazaHuu MyTel UX perieHus,

PAacCMOTPEHUH TMOHATHS M HUCCIEIOBAaHUU BHUJIOB IOPUIAMYECKON TEXHHKH,

ucIoJib3yeMoit mpu noaroropke Ocobennoii yactu ['TIK PO;
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aHaJM3e OTACIBHBIX CTPYKTYPHBIX dsieMeHTOB OcobenHoii yactu ['TIK PO;

OINpEJIeNICHUU COOTHOLIEHUS! cUcTeMbl (OCOOEHHOM YacTu Tpa)JaaHCKOIro
MPOLIECCYaNbHOTO MpaBa U cTpykTypbl Ocobennoit yactu I'TIK P®D;

BBISIBJICHUM BJIMSHUS MCTOYHUKOB COBPEMEHHOIO  3aKOHOJATENIbCTBA
Poccwuiickoit denepanmu, cyneOHONW MPaKTUKA W MEXKIYHApOJHOTO IpaBa Ha
(dbopmupoBanue cTpykTypbl ocooennoit yactu ['TIK POD.

O0beKTOM HMCCJIeA0BAHUSA BBICTYNAIOT OOIIECTBEHHBbIE OTHOIICHUS,
yperynupoBanHbie OcoberHoi yacteio [ TIK PO.

Ipeamer uccieoBaHUsl — MOHSITUIHBIN anmnapar, MocpeACTBOM KOTOPOTO
BbIpabaTeiBaeTCa TmpenacraBiieHue o cTpyktype Ocobennoit uwactu [TIK P®,
pa3iIuyHble MOAXOJbl K NMOHUMAHUIO Ne(UHHUINN, HUCHOJIB3yEMBIX B OCOOCHHOMU
gactu ['TIK P®, menocpeacTBeHHO HOpMBI M HHCTUTYTHI OcobenHoi vactu ['TIK
P®, oOmereopeTnyeckue W OTpaciieBbie padOTBI 1O BOMPOCAM CTPYKTYPHI
MPaBOBOIO AKTa.

Metonosiornueckasi OCHOBa mHcciaeqoBanusi. B pabore wucnomw3yercs
JMANIeKTUUYECKUH  METOJ] II03HAHWS, OCHOBAaHHBII Ha OOBEKTUBHOCTH U
BCECTOPOHHOCTU HCCeNOBaHUS. Takke NPUMEHEHbl YaCTHO-HAYYHbIE METOJIbI:
KOMIUJICKCHBI ~ aHaJM3, CpPaBHUTEIbHbIA aHamu3 (CpaBHUTEIBHO-TIPABOBOIA,
CPaBHHUTEIIbHO-UCTOPUYECKUN), (POPMAILHO-IOTHYECKUI METO, METOJ] U3y4YCHUS
1 00001IeHUs CyIeOHOM MPAKTHKH.

Teopernueckasi ocHoBa  mcciaeloBaHusi. Teopernueckyro  6a3y
WCCIICZIOBAaHUSI COCTABHJIM TPYJbl POCCUHCKMX YUEHBIX MO 0Ome Teopuun
rocyfapcTsa M IpaBa, TPAKIAHCKOTO  MPOLECCYaIbHOrO,  TPYAOBOIO,
IPaXJaHCKOTO TpaBa, 3apy0eXHOTO TPa)XJaHCKOTO MPOIECCYallbHOTO U
TpymoBoro mpaBa, a uMmeHHo: C.D.AcdanaceeBa, E.B. BacwkoBckoro, A.Il.
Bepmnauna, M.A. Bukyr, C.A.I'onomanosa, A.X.I'oneMcrena, M.A. 'ypBuua,
A.A Jlemuuesa, I'.A. Kununa, A.N.3aiiuesa, .M. 3aituesa, H.b. 3eiinepa, O.B.
Ucaenkosoit, .M. Kucenésa, H.B. Ky3nenosa, A.B. Manbko, O.M. Mary3oga,
H.A. Paccaxarckoir, W.B. PemernukoBoii, H.A. UYeumnoii, JI.H. Yedor,

M.K.FOxoga, JI.C. SIBuua, B.B. fpkosa u ap.
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HopmatuBHO# OCHOBOM paboThI SIBIISIFOTCS I'paxxnanckuit
nporeccyanbHbli  kKomeke P® ot 14 wosOps 2002 1., Ipaxmanckuit
npoueccyanbHblii Kogekc PCOCP ot 11 wrons 1964r., a Takke OTMEHEHHBIC U
JNEHCTBYIOIIME TPABOBBIE AKThl, COJEPKALIMEe HOPMBI TPaXJAAHCKOIO U
apOUTpPa)XHOTO  TPOIECCYalbHOrO  IpaBa, KOAU(DUIIMPOBAHHbIE  AKTHI
marepuanbHoro mpasa (TK P®d, HK P®, KoAIl P®, AIIK P®), rtakxke
COJZIEprKaIUe TAKME HOPMBI, MEKTYHAPOIHOE MPABO.

OMIHPHYECKOH OCHOBOW JMCCEPTANIMU BBHICTYNACT CcyAeOHas MpaKTHKa
BepxoBraoro Cyma P®, Beiciero Apbutpaxknoro Cyna P®, Epponeiickoro Cyna
I10 IpaBaM 4eJIOBEKA.

Hay4ynasi HoBH3HA HcclieoBaHUs OIpeessieTcsl BBIOOpoM TeMbl. Briepsbie
Pa3BEPHYTO pacCMATPUBAIOTCS MPOOJIEMBbI IOPUINYECKON TEXHUKU U SI3bIKA MPaBa
Ha npumepe npuHstoro B 2002r. I['TIK P®, a umenno ero OcoOGeHHO# 4acTH,
JTAIOTCSl aBTOPCKUE PEKOMEHIALIUU 110 YIYYIICHUIO €€ CTPYKTYPBI.

B pabote maHa xapakTepuCTHKA TaKUM KaTErOpUsM, KaK CHCTEMAaTH3allus,
Koau(UKalys, HTHKOPIOPAIUs, KOHCOIUIAIMS, ClIeUaan3anus, yHupUKaIus.

[Ipoananu3upoBaHa cucTeMa MPHUHIMIIOB, IPAaBUJI M MPUEMOB MOATOTOBKH
HOPMaTHUBHBIX MPABOBBIX aKTOB U MX CrieU(UKa Mpu (GOpMUPOBAHUH CTPYKTYPHI
OcoOenHoit wactu ['paxkmaHckoro mpoueccyaibHOro Kozgekca Poccuiickoit
denepanuu. Briepeeie HaydHO 0OOCHOBaHBI KpUTEPHH CYOBEKTHBHOIO (IIpaBumiia
IOPUINYECKON TEXHUKH, HCIOIb3yeMbIe 3aKOHOIAaTeieM) W  OOBEKTHBHOIO
(cuctemMa mpaBa, MOSBICHHE OTPACIM IMpaBa, OTIMYAIOIICHCS MO MpPEAMETy U
METO/y OT APYTHX OTpaciieil) Bo3aecTBHs (akTopoB Ha CTPYKTypy OcobeHHOM
gactu [ TIK PO, npearaercs kinaccudukamnus Takux GakTopoB.

BrusiHre cyOBEKTHBHBIX M OOBEKTUBHBIX (PAKTOPOB IMPOCICKHBACTCS
JMCCEPTaHTOM Kak Ha ypoBHE Makpo-3iemeHToB OcobenHoi uactu ['TIK PO
(gacrei, pasmenoB, MOAPa3IEiIoOB, TJ1aB), TAK U HAa MHKPO-ypOBHE (CTaThs, 4acTh
CTaTbH, MYHKT, TEPMHH).

[Mpo6nemsr cTpykTypbl Ocobennoit yactu ['TIK P® momxHbI pemarbes

ydyeToM (haKTOpOB, WX MOpomuBIIMX. Eciu 3TO0 CcyObeKkTuBHBINA (akTop, TO
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TpeOyeTcst aHaIu3 MPaBWII IOPUINYECKON TEXHHUKH, BHIOOp JIYUIIETro MpaBuia JUIs
co3nanust Oosiee 4yetkoil cTpykTypsl OcoOennoit uwactu [TIK P®. Ecimm sto
OOBEKTHBHBIN (aKTOp, TO €CTh BO3ACHCTBHEC CHUCTEMBI NpaBa Ha H3MEHEHHUE
ctpyktypbl ['TIK P®, 10 HeoOXxoamMo aHaIM3upoOBaTh, HACKOJIBKO MPABHIBHO
3aKOHOJATENIEM BOCIIPUHATA CHCTEMAa IpPaBa, IPAaBHIBHO JU OHA OTPa)KE€HA B
ctpyktype Ocobennoit yactu ['TIK PO.

B cBsi3u ¢ 9TUM, HOBU3HOM PabOTHI SIBJISETCS HE TOJBKO TO, YTO BIIEPBHIE
KOMIUIEKCHO HCCIEAYIOTCS Mpobdaembl cTpykTypsl Ocobennorr wactu ['TIK PO,
KOTOPBIM paHee yAEIAI0Ch TOJBKO MHU30UYECKOE€ BHUMAHUE U TOJBKO HapsALy C
AHAJIM30M COJIEPKATEIbHOM CTOPOHBI HOPM M MHCTUTYTOB, BXozsumx B ['TIK PO,
HO U BIIEPBBIE NpeajaraeTcs cucteMa (akTopoB, OOYCIABIMBAIOIIUX IOSBICHUE
yKa3aHHBIX MIPOOIIEM.

HoBu3na paGorsl ompeaensiercsi TAKMMH BBIHOCMMBIMHM Ha 3alIUTYy
MOJIOKEHUSIMU

1. Komudukanmuioo TrpaxIaHCKOTO MPOLECCYaATbHOTO 3aKOHOJATEIhCTBA
HENb3sl CBOJAWUTH TOJIBKO K H3JaHHI0O HOBOTO Kojekca. Komauduxauus HOBOTO
TPAKIAHCKOTO MPOLIECCYaIbHOTO — 3aKOHOJATENbCTBA HAyalach 3a0Jro J10
nznanusa ['TIK PO, ¢ momenTa uzganus nepsoii yactu ['K PO, u umena gpopmy
BHECEHUS M3MEHEHUM W JAONOJHEHUH B AcicTByromud Ha TOoT MoMeHT [TIK
PCOCP 1964 r. I'TIK P® sBuica mo cytu mnepeusganueM usmeHneHHoro ['TIK
PCOCP, nostomy 1o OO0JIBIIIEH YacTH COXPAHUI €T0 CTPYKTYPY, OTUETO MPOOIEMbI
cTpykTypbl Ocobennoit wactu [TIK P® wumeror wucropudeckuii xapakrtep.
Komudukanus gocturna neneld AeTaau3upoOBaHUsS HOPMATHBHOTO Marepuana Ha
YPOBHE CTPYKTYphl He B TOJIHOM Mepe, nockoyibky B I'TIK P® He BbijeneHb
O6mas u OcoOeHHast yacTu. B CBsI3W ¢ ATHM NpeayiaraeTcsi 3aBEPIIUTh MPOIIECC
komudukanuu u BbmeauTh B [TIK P® OcobenHylo 4YacTh 3aKOHOIATEIHHBIM
MyTEM.

2. Anaimmz mipo6nem ctpyktypbl Ocobennoit dactu [TIK P® na mukpo-
ypoBHe (CTaTeil, MyHKTOB, TEPMHUHOB) MOKAa3bIBAET, 4YTO TMOHATUS (HOPMBI U

COACPIKAaHUA B IMMOAABJIAIOIICM OOJILIIIMHCTBE CJIy4acB COBIIAaroOT.
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3. Mpemnaraercs co3mate B [TIK P® pasmensr «lIpoBepka cyneOHBIX
MOCTAHOBJICHUI», 0ObETUHAIOIIUN PEryIMpOBaHUE YETHIPEX BUIOB MPOU3BOJICTB
0 TPOBEpPKE CyneOHBIX MocTaHOBIeHHWH, W «locnencTBus HecoOI0aeHUS
TPAKIAHCKUX IPOLIECCYAIBHBIX HOPM», COCTOSIIIMN M3 JBYX IOAPA3JIENOB. O
Mepax TPa)KJaHCKOW IpolleccyajbHOM OTBETCTBEHHOCTH M O MEpax Ipa)KJaHCKON
MpoIeCCyabHON 3aIUTHI.

4. Jloka3bIBaeTcs, 4TO Bce (DaKTOPHI, BIMSIONIME Ha U3MEHEHHE CTPYKTYpPbI

Ocobennoit wactu [TIK P®, cnemyer pa3menute Ha CYOBEKTHBHBIE U

oObekTBHBIE. CyOBeKTHBHBIE (AKTOPHI — €CTh TpeOOBaHUS OPUAMUECKOM
TexHuKkd. CyObeKTHBHBIM KpUTEpHd — 3aKOHOJATEIbHAs TEXHUKA, KOTOpas
MO3BOJISIET npu CUCTEeMaTH3alNU 3aKOHOJIATeNILCTBA UCTIOJIb30BATh

cnenuduyeckyro GopMy — KOJIEKC ¢ ONPEICICHHBIMUA OCOOCHHOCTSMU CTPYKTYPHI,
B yacTHOCTH HanmnmureMm OcobenHor u O6mel yacreil. CyObeKTUBHBIE (PaKTOPHI, K
KOTOPBIM OTHOCSITCS TpPEOOBaHUS IOPUANYECKONH TEXHUKH — 3TO KOHKPETHO-
HMCTOPUYECKUE TPEJICTaBICHHUS O CTPYKTYype MPAaBOBOrO aKTa, €ro 4acTaX U MHBIX
JJIeMEHTax. 3aKOHOAATeNbHas TEXHUKAa — 3TO COBOKYITHOCTh OIPEAETICHHBIX
NpaBUJI, TPUMEHSIEMbIX KaK TpU KOAM(UKALWU, TaK U TPU OCYIIECTBICHUU
TEKyIlero npaBoTBopuecTBa. OObEKTUBHBIC (DAKTOPHI CBsI3aHBI C U3MEHEHUSIMHU B
CHUCTEME TMpaBa, €ro CTPYKType, a Kakue HUMEHHO (DaKTOphl SBISIOTCS
pelIaoIKUMHU, 3aBUCUT OT KOHKPETHOTO CIy4asi '3MEHEHHS PaBOBOTO aKTa.

5. Ilpemmaraercst ¢ yderoM moTpeOHOCTeH CcyaeOHON MPaKTHUKKA BBECTH B
I'TIK P® pasmen «lIpomeccyanbHbie OCOOCHHOCTH PacCMOTPEHHUS OTAEITbHBIX
KaTeropui UCKOBBIX JIE».

6. Ilpemmaraercs wuckmouuTh moApasnen <« Ipow3BoacTBO 1O 1emam,
BO3ZHUKAIOIMIMM M3 MYOJIMYHBIX MPABOOTHOLIEHUN», MPHUHSIB CaMOCTOSATEIbHBIN
AJMUHUCTpPATUBHO-TIPOIIECCYaNIbHBIN Koaekc. [maBy 36 «PaccMoTpenue nenm o
BHECEHMM UCIPABICHUI WM W3MEHEHHH B 3allUCH AaKTOB T'PaKIaHCKOTO
COCTOSIHUSI» ClIeyeT HCKIoUnTh u3 OCOOEHHOM dYacTh U TEepeHecTd ee

MOJIOKECHUS B TAKOM KOJCKC.
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7. BbI3bIBa€T COMHEHHS] TPABOMEPHOCTh OTHECEHMSI OTIEJIbHBIX KaTeropuid
JeNl K 0c000MY MPOM3BOJICTBY, HAIIPUMED, AT 00 OTpaHMYCHHUHU JIeeCIOCOOHOCTH
TpaXIaH  BCJEACTBUE  3JIOYNOTPEONEeHHs]  COUPTHBIMM  HAmUTKaMU  WJIU
HapKOTHYECKUMHU  BeIIeCTBaMH, 00  OOBSBICHHHM  HECOBEPIIEHHOJIETHEIrO
MOJIHOCTBIO JIEECIIOCOOHBIM (3MaHCHIIAIMK), 00 OrpaHMYCHHH J1EeCITOCOOHOCTH
rpaxaaHuHa, 00 OrpaHMYEHUH WJIH JIMIIEHUH HECOBEPIICHHOJIETHETO B BO3pacTe
OT YETBIPHAJLATH 10 BOCEMHAJLATH JIET IIpaBa CaMOCTOSATENBHO PaCIOpsKaThCS
CBOMMH JI0XOJaMH.

[To HamteMy MHEHHIO, yKa3aHHBIE JieJia UMEIOT UCKOBOM xapakrtep. [loaTomy
npu co3maHuM  pazzgena «lIpomeccyanbHble  OCOOCHHOCTH  PacCMOTPEHUS
OTJICbHBIX KAaTErOpUil MCKOBBIX JIEJ» B HErO CIENYET BKIIOYUTH ITH KaTErOPUH
aell.

8. CrpykTypupoBaHUE TPOIECCyaTbHBIX OTHONICHWH MOKAa3bIBAET, YTO
oOmiee Uil BCEX BHJIIOB MPOHM3BOJCTB HEOOXOIUMO BBIICIHTH U YPETYIUPOBATH
OOIIMMU HOPMAaMH, KOTOpBIE CIIEAyeT cocpenoTounTh B OO0mei yactu pa3aena Il
I'TIK POD.

9. Hapsiny ¢ 00beKTHUBHBIMH (PAaKTOpPaMH, OCHOBAaHHBIMH HAa M3MEHEHUSX B
cucteme mpapa (HampuMep, TMOSBICHHE HOBBIX BHJOB JICATEIBHOCTH CY/a,
U3MCHEHHE WM YTOYHEHHE CYIIECTBYIOIIMX), Ha WM3MEHEHHE CTPYKTYPbI
Ocob6ennoit uwactu [TIK P® Biustor M CyObeKTUBHBIE (DAaKTOpPbI, KOTOPHIE
OCHOBaHbI Ha B3IJIAAX 3aKOHOJATEN HA MPEIMET U CTPYKTYPY TI'PaKIaHCKOTO
MIPOIECCYaIbHOTO MpaBa M Ha TPeOOBAaHMAX WM TPAAULUAX 3aKOHOJATEIbHON
TEXHUKHU.

10. OGocHOBBIBaeTCS, 4TO OCHOBOW CO3JaHHS CTPYKTYphl OcoOeHHOM
gactu [TIK P® pomkHB OBITH TpPEIMET, METOJ MW CTPYKTypa OTpaciu
IPAKIAHCKOIO IPOLECCYAIbHOTO npaBa. Jl0CTaTOUHO INMPOKOE OIpEAcICHUE
IpeaMeTa TPaXkJAaHCKOTO IPOLECCYalbHOTO IpaBa HEOOOCHOBAHHO I103BOJISET
BIounTh B OcobOennyro dacte [TIK P® Bumel npowsBoacTB WM HWHOM
NESTENIbHOCTH CyJla, HE OTHOCALIMECS K TPaXIaHCKOMY CYJIONPOU3BOJACTBY,

Harpumcep, a,I[MI/IHI/ICTpaTI/IBHHﬁ npouecc, UCIIOJITHUTCIIBHOC ITPOU3BOACTBO.
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11. TIlox BAMSHUEM MEXIYHApOAHOIO IIpaBa HU3MEHAETCA CTPYKTypa
OcoOennoit yactu ['TIK P® B wactu perynupoBaHUs HAA30PHOTO MPOU3BOJCTBA.
BrnusHre 00ycClIOBIEHO TeM, YTO MEXIYHAapOJHOE INpaBo, obOnamas OoJbllei
IOpUIAMYECKOM  CWJIOM 10  CPaBHEHHIO  C  BHYTPUIOCYJapCTBEHHBIM

3aKOHOJIATeNLCTBOM, TpeOyeT BHECEHUS M3MEHEHUHl B cojaepkaHHe psja

nonoxxennit Ocobdennoii yactu ['TIK \P(D, 4TO, B CBOIO OYEPE/lb, BICUET U3MEHEHHUE

€€ CTPYKTYpBHI.

Teopernueckass  3HAYUMOCTb  JIUCCEPTALMOHHOTO  MCCIEAOBAHUSA
o0ycJoBIeHa BBHIOOPOM TEMBI M 3aKJIIOYAETCS B BO3MOYKHOCTH HCIIOJIb30BAaHUS
colep)Kaluxcsd B JHCCEPTAllMM HAYYHBIX BBIBOJOB M MNPEUIOKEHUA UL
JAJIBHEHWIIEr0 PAa3BUTUS HAYKU TPAXJAHCKOIO IPOLIECCYAIbHOTO IIpaBa U B
JaNbHENIINX HAYYHBIX UCCIENOBaHUAX BONPOCcOB CTPYKTYphl [ TIK PO.

I[IpakTHyeckass 3HAYUMOCTb HCCIIEIOBAHUS COCTOUT B TOM, YTO BBIBOJBI U
MOJIOXKEHHS, COJIEpXKAIIUeCs] B JUCCEPTAllMM, MOTYT OBITb NPUMEHEHBI B
CJIEAYIOUIMX O0JIACTSX: B 3aKOHOTBOPUYECKOM JIEATEIBHOCTH, IPU YTCHUU JICKIIUN U
IIPOBEJIEHUU CEMUHAPCKUX 3aHATUI IO IPAKIAHCKOMY IIPOLIECCYaIbHOMY IIPaBy, a
TAaKXKE  CIEHUAIBHBIM  JUCHUIUIMHAM:  «VICTIONHUTENbHOE  TPOHM3BOJCTBOY,
«[IpoueccyanbHbie  OCOOGHHOCTH  PAcCMOTPEHHS — OTACTBHBIX  KaTEropui
IPKIAHCKUX JeI», «Y4acTue NpoKypopa B IPasKJIaHCKOM CYAOIPOU3BOJICTBE.

Anpo0auusi W BHeJApPeHHMe pe3yJbTaToB HcciaeqoBanusi. OCHOBHbIC
BBIBOJBI U TIOJIOKEHHS JAUCCEPTAlMM OOCYKJAJIMCh Ha 3acelaHusX KadeIpbl
rpaxkaanckoro mpoiecca CapaTOBCKOM TOCYJapCTBEHHOM akaJeMHUH IpaBa,
WCIOJIB3YIOTCS JAriccepTaHTOM B yueOHoM mporiecce ¢ 2003r. mpu mpenogaBaHuu
qucuuiiine -« 'paxaaHckuil  mpouece», «ICHOJHUTENBHOE MPOU3BOJICTBO»,
«[IpoueccyanbHbie  OCOOGHHOCTH  PAacCMOTPEHHS — OTACTHBHBIX  KaTEropui
TPAKIAHCKUX JIEN», «Y4acTHe MPOKYypOpa B TPakJaHCKOM CYJIONPOU3BOJACTBE,
JOKJIQIBIBAJINCh  HAa MEXKIYHApOJHBIX HAyYHO-TIPAKTUYECKUX KOH(EpPEHIHAX:
«AKTyanpHBIE  MPOOJEMBI  MPOIECCYyaTbHOW  IMBHJIMCTUYECKOM  HAyKH»
(r. Caparos, 2007), €paBHUTEIBHOE MPABOBEICHHE. COBPEMEHHOE COCTOSIHUE U

nepcrnekTuBsl pasButus» (r.Ilaprenut, Ykpaumna, 2008), BocbMu myOIMKanusix

-
-
-

Mpumeuanue [01]: He 6yxem
pacumdpossiBate KAKNX?
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aBTOpa, B TOM 4YHCIe B ueThlpex B pekomeHjaoBaHHOM BAK P® xypnane
«Bectauk CI'AID».

Crpykrypa padoThl omnpeaensercs UeIsIMH M 3aJadaMH HCCIEAOBAHUS.
Jluccepranusi COCTOMT W3 BBEICHMA, JBYX IJIaB, BKJIrodarommx 9 maparpados,
3aKJIFOUYEHHUs, CIHMCKA HCIIOJIB30BAHHOM JIMTEPATyphbl, NPHIOKEHUS — IMPOEKTa

ctpykTypbl Ocobennoit yactu ['TIK P®.

OcHoBHoOe coiepkaHne padoThI

Bo BBegeHMH 0O0OCHOBBIBAaETCS AKTyaJbHOCTh TEMBI JHUCCEPTAIIMOHHOTO
WCCIICZIOBAHUS, M3JIaraloTcs IeNd W 3a/1a4M; OIpPENeNioTcs OObEeKT M MIpeaMeT
HCCIIEZIOBAHUS; OCBEIIACTCS CTENEHb Pa3padOTaHHOCTH BHIOPAHHOW /ISl U3y4EHUs
npoOieMbl, TeopeThyeckas 0a3za, METOJOJIOTUYECKas, HOpMaTHUBHAs U
AMIIMPUYECKAsi OCHOBBI PA0OTHI; apTyMEHTHUPYIOTCS HaydyHasi HOBU3HA M aBTOPCKUE
MOJIOKEHHS, BBIHOCHMbBIE Ha 3alllUTy; PAaCKpPbIBAIOTCA TEOpeTHYecKas |
MpaKkTU4ecKas 3HaUMMOCTb, anpoOalus pe3yabTaTOB MCCIEIOBAHMS; MPUBOIUTCS
nHpOpMaILUA O CTPYKTYpE AUCCEPTALIUH.

[lepBas rnaBa «Teopermueckne M MCTOPUYECKHE OCHOBBI MOCTPOCHHUS
Ocobennoii yacTu I'pakgaHckoro mpomeccyajabHOro koaekca Poccuiickoii
®egepanumn» MOCBALIEHA BOMPOCAM HCTOPUU CUCTEMATHU3ALMKM T'PaskJIaHCKOTO
MpOILECCYalIbHOTO  3aKOHoAaTenbcTBa  Poccuiickoit  dexnepaund,  BIASHHUIO
cUcTeMaTh3ali Ha CTpykTypupoBanne OcoOeHHOW dactu [ 'pakmaHCKOTo
nporeccyanbHoro kKojaekca P®, mpobimemam kareropuit OcobGennoit wactu ['TIK
P® u ee cTpykTypsl, IpaBujIaM MOATOTOBKM HOPMAaTHBHBIX IIPAaBOBBIX aKTOB U HX
cneruuke npu opmupoBaHuM CTPYKTypel OcobenHoit yactu [TIK PO,
CTpyKTypHBIM 35ieMeHTaM OcobeHHor yactu ['TIK P®, COOTHOIICHHIO CHCTEMBI
Oco0eHHOM dYacTu TpaXJAaHCKOTO MPOIECCYalbHOTO TpaBa M CTPYKTYPBI
Oco6ennoit yactu I'TIK PO.

B mnepBom maparpape «Mcropusi cHCTeMAaTH3aUMM TPaKIAHCKOI0
MpouecCcyaJbHOI0 3aKOHOAaTeIbCcTBAa Poccuiickoii degepannu» yKa3bIBaeTCs,

91O JUIsl aHaM3a npodieM cTpykrypbl Ocobennoit yactu ['TIK P® mpexae Bcero
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HEOOXOJIMMO  PAacCMOTPETh  HMCTOPUYECKHH  acmekT  (GOpMUpOBaHUS U
CHCTEMaTH3allMd POCCHICKOTO 3aKOHOJATENbCTBA, PETrYJIUPYIOIIET0 BOMPOCHI
IPa)XIaHCKOTO CYJIONPOU3BOICTBA.

[Mockoneky ObLT0 TpuHSTO TONMbKO Tpu I'TIK (B 1923, 1964, 2002r.), TO
CJIEITyeT BBIJICIIUTE TPU dTaNa CTAHOBJICHUSI 3TOM CTPYKTYpHI. [lepBriit aTam - 1864-
1923 rr., Bropo# - 1923-1964rr., tpetnii — 1964 — 200Zr. OcHOBO# >TOM
Kiaccu(UKanuy ABISETCS U3AaHue KOAEKCa, COIEPIKAIIEro HOPMbI TPasKJaHCKOTO
MPOIECCYaIbHOTO TPaBa, KOTOPHIE YCIOBHO MOTYT OBITh TOJpPAa3JeNeHbl Ha
OO6myto u OcoOeHHYI0 YacTH, MOCKOJBKY HU Ha OJHOM JTale CTPYKTYpHbIE
DJIEMEHTHI C TAKUMH Ha3BaHUAMH He BeIAeIUINCH, X0Td B [ TIK PCDOCP 1923r.
nMenach riaaBa | «OcHOBHBIE HOJOKEHUSI», a B kKomekcax 1964 m 2002 rr. —
«O01I1e TOT0KEHUSY.

Cucrema I'TIK PCOCP 1923 r. Obuta mpocroit. B Hem kputepuem mist
Ki1accu()UKAIMU HOPM TPaKJAHCKOTO MPOILECCYaTbHOTO MpaBa U COOTBETCTBEHHO
CO3JIaHMsI CTPYKTYPHI KOJIEKCa SIBUIIACH CTAIHsI TPaXKIaHCKOTO MpoIiecca.

[Ipun mpunsatuu ['paknmanckoro mporeccyanbHoro komekca PCOCP 1964
rojJia B OTHOIICHUHU CTPYKTYPhI pacloiIokeHus: MmaTepuana B ero OcoOeHHOW YacTu
OBUIO HEMaJI0 JUCKYCCHOHHBIX MOMEHTOB. OIHHMM U3 CIOXHBIX BOIPOCOB
CTPYKTYpbl ~ OCOOGHHOW  4YacTH  MpPOLECCYaJIbHOTO  KOJEeKca  OKa3allach
periaaMeHTanuss 0COOSHHOCTEH, KAaCaIOIIMXCS OTICIBHBIX BUIOB IMPOU3BOJCTB U
KaTeropuil rpaxJaHCKUX Jiel, ux cTpykrypuposanue B ['TIK.

B mepwox ¢ 1993 mo 2002 r. 3akoHOmATeNb BMECTO IPOBEICHUS
kogudukanuu B (GoOpMe H3IaHWA HOBOTO KOJeKca H30payi IyTh IO3TAITHOTO
BHeceHus n3Menenu u gononHeHud B I'TIK PCDOCP, BkiIroueHHIO B HETO HOBBIX
riaB, B3AThIX U3 mpoekra [TIK. OcnoBHble uamenenus [TIK PCOCP Owutn
npousBeaeHsl B 1995u 2000rr.

JluccepTaHT Hojaraer, 4To KOAM(PUKALNIO TPaXTaHCKOTO MPOLIECCyaTbHOTO
3aKOHOJIATeNIbCTBA HENb3sl CBOAMTH TOJBKO K H3JIAaHUIO HOBOIO KOJEKCaA.
Komudukanms HOBOro TIpa)kJIaHCKOTO MPOLECCYAIbHOTO 3aKOHOAATEIbCTBA

Havayiack 3aaoiro g0 w3ganus [TIK P® 2002 r., ¢ MOMeHTa M3aaHus TEPBOM
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gactu 'K P® 1994 r. u umena ¢hopmy BHECEHHS W3MEHEHHWH W JOMOJHEHUN B
neictpyromuid Ha ToT MOMeHT ['TIK PCOCP 1964r. Hogsrit ['TIK P® 2002r. BO
MHoOroM siBuiics nepeusnanueMm u3meHeHHoro I'TIK PCOCP 1964r., nostomy 1o
Oo0JIbLICH YacTH COXPaHHII €T0 CTPYKTYPY.

Bo BTOPOM naparpadge «Bausinue cucTeMATH3ALUHU Ha
crpykrypupoBanue Ocobennoii 4yactu ['paxaaHckoro mnpoueccyajbHOro
Koaekca P®» koHCTaTtupyercs, 4YTO OCHOBY CHCTEMAaTH3allMM HOPMAaTHBHOIO
MaTepuasia B mpoliecce KOAU(PHUKAIUU COCTABISIOT MPEIMET U METOJ IPABOBOTO
peryIupoBaHus.

B camom 0000meHHOM BHae KOAM(PUKAIUS KaKOH-JTMOO OTpaciu
3aKOHOJIATEeNILCTBA B HACTOSIIIEE BPEMsI IOHUMAETCS C TOUKH 3pEHHSI FOPUANIECKON
TEXHUKA KaK YIOPSJIOYEHHE HOPM COOTBETCTBYIOUIEH OTpacid B OJHOM
HOPMATHBHOM IIPABOBOM aKTe.

B amcceprammu oOGocHoBbIBaeTcs, urto komudukamus 2002 r. Obuta
Koau(duKanueir B MIMPOKOM CMBICJIE, MOCKOJbKY OHa BBIPA3WJach JIHIIb B
nepem3ganuu [ TIK PCOCP 1964 ., B KOTOpBIN OBLIIM BHECEHBI CYIICCTBECHHBIE
n3meHenus B 1995u 2000rT., ¢ He3HAYUTEIbHBIMA U3MEHCHUSMH COJICP)KAHUS U
CTPYKTYpBI. B TO e BpeMsi, TUCCEPTaHT CUUTALT, YTO KOMU(PUKAIMS KaK MPOIEecC
¢ 1994 no 2002 r. ObUIa UIMTENHHOM, MOCKOJIBKY BHOCHIIUCH CYIIECTBEHHBIE
n3meHeHust B [TIK PCOCP 1964r., MeHsi1ach ero CTpykTypa.

B pabote paccmatpuBaroTcst Gpopmbl KoguduKaImm, KOTOpble OBIBAIOT TPEX
BHUJIOB: Koaudukamus B ¢opMe KOAEKca, OCHOB, OCHOBHBIX Hadal, B Qopme
¢denepanbHOrO 3aKOHAa JMOO BHECEHMS WM3MEHEHHUI B CYLIECTBYIOUIMM KOJEKC,
(benepanbHBINA 3aKOH.

[Tpu npunstun HoBoro ['TIK P® nenu cucremaTu3anuu AODKHBI ObUTH OB
HaliTH CBOE BOIUIOIIEHHUE MYCTh HE B KapAUHAJIBLHOM, HO B 3aMETHOM H3MEHEHUU
ctpyktypel ITIK P®, ero Ocobennoit wactu. Mexmy TeM, 1O MHEHHIO
nuccepranTta, dToro He mpowmsonuio. Crpykrypa OcoGennoit wactu [TIK P®D
npakTudeckn moidHOCThio BocmpomsBomutr [TIK PCOCP 1964 r., ¢ yuyerom

n3MeHeHnid B pesynbrate koaupukanuun 1995u 2000rr. Tem cambiMm, u3gaHue
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HoBOro kojekca — ['TIK P®, o3nauaeT npoBeneHue Koau(pUKAIIUN TPaskIaHCKOTO
MPOLIECCYaIbHOTO  3aKOHOJATENIbCTBA B IIMPOKOM cMbicie. Bmecte ¢ Ttewm,
MPOU30LUIA U3MEHEHHUs CTPYKTYphl Ha YpOBHE CTaTeH, IJaB, HEKOTOPBIX
nonpasnenoB. Kogudukanys kak BUJ CUCTEMAaTU3AIUH ABISETCS JIMIIb OJHUM H3
(¢akTOpoB, HO HE EIWHCTBEHHBIM, BIHUSAIOUIUM HA HW3MEHEHHE CTPYKTYpbI
Oco6ennoit yactu I'TIK PO.

B Tpersem  maparpade  «Ocobennasi  4yacth I 'pakgaHckoro
npoueccyajbHOro kojaekca P@® u ee crpykrypa (mpodJieMbl KaTeropuii)»
MpOaHaJIM3UPOBAHbI KOHKPETHBIE TpobseMbl kaTeropuii Ocobennoit wactu ['TIK
P®.

Ilox mpaBOBBIM akTOM ClEAyeT NMOHMMATh AKT IIPABOTBOPUYECTBA OPraHOB
rocyJapcTBa, MPUHUMAEMbIi B 0COOOM TMOpSIKE, B KOHKPETHOW MHChMEHHON
dbopMe U COCTOSIIUI B OTHOWICHUSX MOJYMHEHHOCTH C JAPYrMMH aktamu. Ecimu
TaKOW aKT COJIEP>KUT HOPMBI IIpaBa, TO €ro Ha3bIBAIOT HOPMATUBHBIM. CTpyKTypa
HOPMATHBHOTO aKTa (4acTH HOPMATUBHOTO aKTa) TUCCEPTAHTOM 0003HAYACTCS KaK
cucTeMa OOBEKTHBHO CYIIECTBYIOUIMX 3JEMEHTOB TEKCTa MPaBOBOro akrta (ero
4acTH), OOBCIUHEHHBIX YCTOHYUBBIMH CBSI3IMH, OOCCICUUBAIONIMMU  €rO
[EJIOCTHOCTh M TOXJIECTBEHHOCTh CaMOMYy cebOe, T.. COXpaHEHHE OCHOBHBIX
CBOICTB IPU pa3IMYHBIX BHEIIHUX U BHYTPEHHUX U3MEHEHUSX.

Opranuyeckoe €IUHCTBO CcoJepKaHWsi ¥ (HOpPMbI HOPMATUBHOTO aKTa
HaXOJUT OTPAKEHUE B CTPYKType, BHYTPEHHEM «yCTPOMCTBE» HOPMATUBHOIO
MaTepHala 1 B SI3bIKE.

Knaccudukanus HOpM TpakJaHCKOTO MpolieccyaabHOro mnpasa Ha OOIIyro
gacTh U OCOOCHHYIO 4acTh, BKIIOYAOIIYIO JIBE€ OOJBIINE MOJCUCTEMBI, SBISETCS
YKPYITHEHHOM U JJOTUYECKH MPEANOIaraeT ee nocaeyroly0 KOHKPETU3aLHIO.

Boinenenne OOmieir m OcoOeHHOW dYacTel He SBISETCS pPE3yabTaToM
muddepennmanuy npasa. Mexay TeM, Ha B3IJIA AMCCEPTAHTA, XOTS OHO U HE
OTpakaeT peaJbHO CYIIECTBYIOUIME TIOJpA3ACIICHUs IIpaBa, a SBISAETCS
pe3ylbTaToOM MHTEpPrpallud HOPM, TaKO€ JEJIeHHe HeOoOXOJIUMO, IOCKOJIbKY

IO3BOJICT JOCTHUYbL ILCIU KOI[I/I(I)I/IKaLII/II/I: CUCTEMATHU3UPOBATE U YIHOPAIOYHUTH
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HOPMAaTHUBHBII Marepuain, cIelaTh ero YAOOHBIM B HCIIOJNB30BaHUHU. Takum
obpazom, pazaenst 2-7 ['TIK PO npeanaraercst o0beauHnTh B OCOOCHHYIO YacTh,
3a UCIIOYEHHEM paszfena /, KOTOpbIi mpejyiaraeTcsi BbiIBeCTH B VCIONHUTENbHBIN
KOJIEKC.

B nuccepranmn 060CHOBBIBAIOTCSI HI3MEHEHUS CTPYKTYphl OCOOCHHON YacTH
I'TIK P®, koTopbie ydTyT, C OAHOW CTOPOHBI, KIACCU(PUKAIMOHHBIA KPUTEPUIl
JIeNIeHHsI Tpolecca MO CTaausM, YTO OOECIEYUT MPEEMCTBEHHOCTb C TMPEXHEH
crpykrypoii I'TIK, ymoGcTBO MCHOnIb30BaHUs, a, C APYrodl CTOPOHBI, BBEICHUE
oxpanutenpbHOoro wuHCTUTYTa B Ocobennyto dYacth [TIK P® mpenmomaraer
CO3/1aHHE COOTBETCTBYIOLIETO eMy HOBOTO paszzena «llocnenacTBust HecoOm01eHUs
TPAKIAHCKUX IPOLECCYAIBHBIX HOPM», COCTOSIIEr0 M3 JBYX IOAPA3JEIOB O
Mepax IpaXJAaHCKOW MPOLEecCyaabHOU OTBETCTBEHHOCTH U 3aILUTHI.

B uerBeproM maparpade «IIpaBuiia 3aKOHOAATENHLHOW TeXHHKH H HX
cnenqupuka mnpu  GopmupoBaHMH  CTPYKTYpbl  OcoOeHHOM  YacTH
I'pa:xknanckoro mnpomeccyaJabHoro koaekca Poccmiickoit ®Pegepamum»
paccMaTpuBaroTcss (PAKTOpPHI, BIMAIOUINE HAa MU3MEHEHHe CTpyKTypsl OcoOeHHoH
gactu ['TIK P®, koTopble moapa3aensoTcsi Ha CyObeKTUBHBIE U 00beKTUBHBIC. K
CyOBEKTUBHBIM (DakTopaM JUCCEPTAHT OTHOCHUT TPEOOBaHUS IOPUINYECCKON
TEXHUKU KaK KOHKPETHO-HUCTOPUYECKUE MPEJICTaBICHHUS O CTPYKType IMPaBOBOIrO
aKTa, €ro 4YacTsX M MHBIX DJEMEHTaX. 3aKOHOJaTellbHas TEXHHKa — 3TO
COBOKYITHOCTb ONPEJICNICHHBIX MPaBHJI, IPUMEHIEMbIX KaK IpU Koaudukanuu, Tak
Y IIPYU OCYLIECTBJIEHUH TEKYILErO IPaBOTBOPYECTBA.

K Hactosmmemy momeHTy B Poccum (axktuyecku ClIoXuiach METOIUKa
CTPYKTYpUPOBAaHMsSI HOPMAaTUBHO-IIPABOBBIX AKTOB, OIPEAEIEHA CHUCTEMA HX
CTPYKTYpPHBIX cocTaBisitolux. [Ipu co3gaHMM HOPMAaTUBHO-TNIPABOBBIX aKTOB
OPUMEHSIFOTCST  CIICYIOIINE CTPYKTYPHBIC €AWHUIBI (M0 HUCXOJAIICH): YacTh;
paszen; riasa; CTaThsl.

B nuccepranuu oTMeuyaeTcss HENOCIENOBATEIBbHOCTh 3aKOHOJAATENS IIPH

coznanuu cTpyktypbl ['TIK P®, B kortopoii orcyrcrByer OOmas u OcoOeHHast
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yacTh. B yacTHOCTH, 3TO BbIpa)kaeTcsi B TOM, YTO MPU CO3JAHUH APYTUX KOJEKCOB
TaKHe YaCTH BbIJCIISIIUCH.

Pa3znen mpaBoBoro akra yaile BCero nojpaszensercs Ha riaBbl. OJHAKO B
HEOOXO/JMMBIX CIIydasX pasziell MOKET BKIIOYAaTh IOJAPa3feibl, COCTOAIINE W3
rnaB. Pa3gensl uCHoOnb3yloTCs B KPYNHBIX IO pa3Mepy IPaBOBBIX aKTaX.
[Tonpasnen mpaBOBOrO akTa B KauyeCTBE CTPYKTYPHOTO 3JIEMEHTA HCIHOJIb3YETCs
noBoabpHO penako. Ograko Ocobennas yacth ['TIK P® B otmmune ot I'TIK PCOCP
COJIEP>KUT TOJIpa3/eibl.

[Tomumo TI06ATBHBIX CTPYKTYPHBIX 3JIEMEHTOB TpobsieMbl OcoOeHHOM
gactu [TIK P® mnpocnexuBaroTrcss u Ha Ooiee MeJIKOM YpoBHE. maparpados,
cTaTei, MyHKTOB CTaTeH, IOPUIMIECKUX TEPMHUHOB.

YeTKoCcTh CTPYKTYpbl MHOTHX IMPEKHUX KOJEKCOB CEPbE3HO CTpaJaeT M3-3a
HaJlWuusg B HUX MHOTOYMCICHHBIX MpPUMEYaHUW U mnpuwiokeHuid.  OmbIT
MOATOTOBKH MPOEKTOB HOBBIX KOJIEKCOB IMOKA3bIBAET, YTO O€3 MPUMEUaHUN MOKHO
BIIOJIHE O0OWTHCH. DTH TpeOOBaHUsI YYTEHBI MPHU MOAroToBKe OCOOCHHOH YacTh
I'TIK P®, nockoiibKy B HEM OTCYTCTBYIOT IIPUMEUAHUS U MIPUIIOKEHUS .

Takum oOpa3oMm, npaBWia 3aKOHOJATEIbHONM TEXHUKM HALUIM CBOE
orpakenne npu co3ganun OcobenHoit wactu [TIK P®, HO ¢ omnpeneneHHON
cnenudukoii. 3akoHoaaTeNnb He Bbiienua B Hem OcoOeHHyro yacTb. Bmecte ¢ Tem,
Ha YPOBHE JPYTrUX CTPYKTYPHBIX €IMHUI] ObUIM MCIOJIB30BAHBI MPAKTHUYECKU BCE
Pa3HOBUIHOCTH CTPYKTYPHBIX JIEMEHTOB: pa3Jiel, MOpas e, I1aBa, CTaThs.

B marom maparpadge «CTpykTypHBIE 3jeMeHThl Oco0eHHO#i 4YacTu
I'pazxkpanckoro mpoueccyajibHOro koaekca P®» paccMoTpeHbl HpoOIeMbl
Oco0Gennoit yactu ['TIK P® Ha ypoBHE TII00aTBHBIX CTPYKTYPHBIX JJIEMEHTOB!
pas3zenoB, MoApa3zeiioB, IMaB, a janee Ha 0ojiee MEJIKOM YpOBHE - maparpadgos,
CTaTel, MyHKTOB CTaTeH, OT/IEIbHBIX IOPUINUYECKUX TEPMUHOB.

[TockonbKy MCKOBOE NMPOU3BOJICTBO SIBISETCS MOAPA3AEIOM, COCTOSIINUM H3
IJIaB, TO IpOIECCyallbHble OCOOCHHOCTH PACCMOTPEHUS OTIENBHBIX KaTeropui

ACJI, IO MHCHUIO AUCCEPTAHTA, JOJKHBI BKIIFOYATHCS B YKaSaHHBIﬁ noapasacii HE B
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BU/JIC pa3zienia, a B BUe raBbl. [IpudemM 0COOEHHOCTH OTIENTBHBIX KAaTerOpHid A€ B
yKa3aHHOH TJ1aBe CIIeayeT pacroiaraTh B BUje naparpaoB, COCTOSIIUX U3 CTATEH.

OO0ocHOBBIBaeTCS ~ HEOOXOIUMOCTh  TPUHATHS  aJMHHUCTPATHBHO-
MPOIIECCYyaTbHOTO KozAekca W uckitoueHus [maBbl 36 m3 OcoOeHHOW YacTH C
IePEHECEHHUEM €€ TMOJI0KEeHUI B YKa3aHHbBIN KOJIEKC.

VY nuccepraHTa BBI3BIBAET COMHEHHS NPABOMEPHOCTh OTHECEHHUs Jel 00
OTpaHMYCHUHU  JIEECIIOCOOHOCTH  TIpakJaH  BCJIEICTBUE  3JI0YNOTPEOICHHUS
CIMPTHBIMM HANHMTKAMW WMJIM HApPKOTHYECKUMH BEIIECTBAMH K 0OCOOOMY
npomsBoactBy (4.1 c¢1.281 TTIK). Ilpemmaraercss mnpu CO3TaHHW pasjeia
«[IpomeccyanpHbple 0COOEHHOCTH PACCMOTPEHHS OT/AEIBHBIX KAaTeTOPHH HMCKOBBIX
JeT» BKJIIOYHUTH B HETO YKa3aHHYIO KaTeTOPHIO JeT.

[Mpemmaraercss Takxke UCKIOYUTH U3 OcoOOTO MPOHM3BOACTBA P APYTHX
KaTeropuii Jieyi, Hampumep, o0 oSMaHcunanuu (rmaBa 32) OJHOBPEMEHHO
IpeUIaraeTcsl pacliupUTh MepeueHb (PaKTOB, UMEIOMINX IOPUIMUECKOE 3HAYCHHUE.
Jlena o JMINEHUM WM OTPaHUYECHUHM poauTenbckux mnpaB (cr.73 CemeitHoro
konekca PD) mpemaraeTcsi OTHECTH K JieflaM 0co0Oro MpPOW3BOJICTBA HAPSIY C
MPU3HAHUEM TPAKJAHMHA OTPAHUYCHHO J1€eCIOCOOHBIM, YOpaB COOTBETCTBEHHO
OTTyJla MHCTUTYTHI HCKOBOTO IPOU3BOICTBA, B YACTHOCTH, 00ECIIEYCHUE HCKA.

Jloruka BHYTPEHHETO CTPOSHHS MPOIECCYAbHBIX OTHOIICHUH MMOKa3bIBAeT,
9TO 00IIIee ISt BCEX BHJIOB MTPOU3BOICTB HEOOXOIUMO BBIJICIIUTh U YPETYINPOBAThH
OOIIUMH HOPMaMH, KOTOPBIE CIIEYeT, 0 MHEHHIO JUCCEPTAHTA, COCPEIOTOYHTH B
O6merr wactu pasmena |l TTIK P®, pasmectyB WX TIO COOTBETCTBYIOIIUM
uHcTUTyTaM. Crienuduyueckue ke 4epThl, XapaKTepHU3YIONUe CYITHOCTh KaXI0TO
MPOM3BOCTBA, MPEAJIAracTCs yperyIupoBaTh ClIeIHaTbHBIMUA HOPMaMH.

Bce Buapl NMpOW3BOACTB, B KOTOPBHIX IEPBOHAYAIBHBIN CYHEOHBIX aKT
U3MEHSETCSI WIIM OTMEHSeTCs, Mpeiaraercsi OObeJMHUTh B OJHOM pasjielne ¢
BBIJICJICHHEM OOIIMX HOPM JUISl BCEX HUX, B TOM YHCIIE H IS IEPECMOTpa 10 BHOBb
OTKpeIBIIUMCST  oOcTositenbeTBaM. [locnme pasmena |l «IIpomsBoactBo B cyne
NEepBOM WHCTAaHIMKM» TpeayaraeTcss BBecTH pasaen «[IpoBepka cyneOHBIX

HOCTaHOBJ'IeHI/II\/'I», B KOTOPOM BBIACIINTD I'JIaBY «O6H.II/I€ MOJIOKEHUSI» U 4 TJ1aBEL O



19

BHUJIaX TMPOM3BOJACTBA: AaNeJUBSILIMOHHOE, KAaCCAllMOHHOE, HAJA30pHOE M IO BHOBb
OTKPBIBLIIMMCS 00CTOSITEIbCTBAM.

B mecrom maparpage «CooTHomenne cucreMbl (OcCOO0eHHOWH dYacTH
rPa’kAaHCKOr0 MPOLeCCYaJbHOro mnpaBa M CTPYKTYpbl OcobeHHOil 4YacTH
I'paxpanckoro mpomeccyaJbHOro koaekca Poccuiickoit ®@Dexepanum»
yKa3bIBaeTCs, YTO MO3MIMSA YUEHBIX M 3aKOHOJATENIsl 10 BOMPOCY MpeaMeTa
IPaX/IaHCKOTO TMPOIECCYyaJbHOTO TpaBa SBJISETCS OCHOBOW  OIpeNesIeHus
CTPYKTYpbl TPa)XXAaHCKOTO MPOLECCYaIbHOTO IpaBa, YTO, B CBOK OYEpE[b,
o0yclaBmuBaeT CTPyKTypy ero ocHoBHoro uctounuka — ['TIK.

OObeKkTHBHBIE M CyOBEKTHBHBIE (AKTOPHI BIUSIOT HA HW3MCHEHHE
ctpykTypbl Ocobennoit yactu ['TIK P®. O6bekTuBHBIEC (PaKTOPBI, OCHOBAHHBIC HA
W3MEHEHUSX B CHCTEME IIpaBa, 3TO, HalpUMep, MOSABJIECHUE HOBBIX BHJIOB
JESTENIbHOCTH CyZAa, W3MEHEHHE WIM YTOUHEHHe cyulecTByromux. Hampumep,
HEOO0XO/IMMOCTh YCKOPEHHs TIPOM3BOJICTBA NpUBeEia K BKiIoueHHEe B OCOOCHHYIO
YacTh TIJIaBbl O TMPHKA3HOM TPOU3BOJACTBE, W3MEHEHHE CTPYKTYPHI CyAeOHOMN
CHUCTEMBl M CO3/laHHE€ HWHCTUTYTa MHUPOBBIX CylIed O3HAdajlo CO3JaHue
aneJuUIITUOHHOTO TPOU3BoACcTBAa M TosiBieHue B Ocobennoit wactu [TIK P®D
otnensHOW 1aBbl 0 HeM. CyObekTHBHBIE (DAaKTOPBI HM3MEHEHUS CTPYKTYPBI
OCHOBaHbI, BO-TIEPBbIX, Ha B3TJSAaX 3aKOHOJATENsl Ha NPEIMET U CTPYKTYpY
IPaXIaHCKOTO MPOIECCYalIbHOTO IMpaBa, a, BO-BTOPHIX, Ha TPEOOBaHMAX WU
TpaJMIIUAX 3aKOHOJATEeNbHON TexHWKu. Hampumep, Ha pybexe 20-21 BexoB
M3MEHWIACh TO3MIHMS 3aKOHOJATENIl II0 BOMPOCY BXOXKICHHUS TPETEHCKOTO
MIPOU3BOJICTBA B MPEIMET I'Pa)JIaHCKOTO MpoIiecca. DTO MPHUBENIO K UCKIIOUEHUIO
[Mpunoxennst Ne 3 u3 ['TIK PCOCP B 2002r. 1 Kk HEe BKJIIOYECHUIO €r0 B HOBBII
I'TIK.

C yueToM ormpeneneHusi CHCTEMAaTHKH IIpaBa, TO €CTh IPOU3BOJIBHOM
3aKOHOJIATeNIbHON TPYNIMPOBKH HOPM, MHCTUTYTOB, MOJOTpacied mo 3apaHee
CYOBEKTHBHO ONpECICHHOMY KPHUTEPHIO, TUCCEPTAHT CUUTAET BO3MOXKHBIM
co3nanue Ocobennoit yactu ['TIK P®, koTopas He cOBMAIaeT Mo COJAEPKaHUIO, a

3HA4YUT, U IO CTPYKTYpPE, C Oco0eHHOM YacThI0 IrpaXXaaHCKOro npouccCyajbHOro
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npaBa. Hampumep, B ['TIK PCOCP conepxaincs paszznen 00 HCHOJHUTEIBHOM
MPOU3BOJICTBE, KOTOPBIA IOTOM, XOTsS M HE ObUI HCKIIIOYEH, HO 3HAYUTENbHAs
4acTh €ro HOpM BbiBeZeHa B DenepanbHbli 3akoH «OO0 HCIOTHUTEIHLHOM
IIPOU3BOJICTBE.

Henp3sg cMemmBaTh MOHATUS CUCTEMBI TPaXKIaHCKOIO IPOLECCYaTbHOTO
nmpaBa M CTPYKTYpbl TPaXKIAHCKOTO IPOLECCYAJIBHOTO 3aKOHOJATENbCTBA,
MIOJIMEHATh XapaKTEPUCTUKY COCTaBa CHCTEMBI IIPaBa OMUCAHUEM CTPYKTYpBI €r0
HMCTOYHUKA — IPABOBOr'0 aKTa.

Bo3MoxxHOCTh cO37aHMS B KOAU(DUIIMPOBAHHBIX AaKTaX HOPMAaTHUBHBIX
0000mIeHnii 03Ha4aeT ux CTpykrypupoBanue Ha OOmyro n OCOOCHHYIO YacTH.
Cornamasch ¢ TaKMM JEJICHUEM IIpaBa HAa YacTH, JUCCEPTAHT OTMEYAET CIIOPHBIE
MOMEHTHI B CTpYKType OCOOEHHOM YacTu rpa’kJaHCKOT0 MpOLECCyaIbHOTo MpaBa,
B YaCTHOCTH, BXOXJCHHE B HEE€ UCIIOJHUTEIBLHOTO MPOU3BOJICTBA U MTPOU3BOJICTBA
C ydacTHeM WHOCTpaHHbIX Juil. Kpome TOoro, B amccepranui 0OOCHOBBIBACTCS
[eJIeCO00pPa3HOCTh  3EPKAIBHOTO  OTPaXEHHUsST  CHUCTEMBl  TPaKIAHCKOTO
nporneccyansHoro mnpasa B [TIK P®, Tak kak Hajguuue TPakJIaHCKUX
MPOLIECCYabHBIX HOPM B HHBIX HCTOYHUKAX TIpaBa CBUJETEIBCTBYET 00
obpataoMm. Ctpykrypa Ocobennoit yactu ['TIK PD He B momHON Mepe oTpaxkaeT
peanbHyto cucteMy OcoOEHHOM YacTu rpa)KJaHCKOro MPOLECCYalbHOro MpaBa, He
COBIAJIAET C HEM. ITO, BO-TIEPBBIX, CBsI3aHO ¢ TeM, uTo B Ocobennoit yactu ['TIK
P® ecte HOpMBI OOIIEro XapakTepa, KOTOpPHIE JOJDKHBI OBITH IEPEHECEHbl B
O6mue nonoxenusd. [lomyuaercs, 4To ocoOeHHAast 4acTh MpaBa HE CONEPKUT ITUX
HOpM, a HayKa, cyZeOHas MpaKkTHKa pacCMaTPHUBAET UX Kak OTHocsmecs Kk O0mmei
gacTh TpaBa. Bo-BTOpbIX, HOpMBI OcCOOEHHOW YacTH TPakIAHCKOTO
MPOLIECCYaTILHOTO MIPaBa PAacIoaraloTcs B IPYruX UCTOYHUKAX MAaTEPHAILHOTO U
IIPOLIECCYaIbHOTO TpaBa. B 3ToM CB3M clelyeT paccMaTpuBaTh BIIUSHUE
HMCTOYHUKOB MaTEepUAIBHOTO TpaBa Ha cTpykTypy OcobenHoii wactu ['TIK P®,
KOTOpasi MIOCTENIEHHO YYUTBIBAET MPOLECCYAIbHBIE HOPMBI, HAXOAAIIUECS B HUX, U

n3MeHseTcs B pe3yiibrare ux neperoca B ['TIK PO.
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Haobopor, B pe3ynbraTte CUCTEMAaTUKH MPaBa, HE YYUTHIBAIOLIEH peabHYIO
cuctemy npasa, B Ocobennoit wactu ['TIK P® nHaxoasTcs HOpMBI, KOTOpbIE
OTHOCSITCS K MHBIM OTPACIsIM, HallpuMep, UCHOJHUTEILHOMY IpaBy, U KOTOpPbIE
JIOJKHBI OBITH BHIBEICHBI B JIPyTrUe UCTOYHHUKH.

IlockoyIbKYy Kak MCHOJHHUTEIBHOE, TaK M TPETEHCKOe IPOU3BOJCTBO
OCYILECTBIISIIOTCS  CHELMAIBHO YIOJHOMOUYEHHBIMM OpraHaMu, a CyJa JUIlb
IIPUHUMAET OINPENEIECHHOE YYaCTHE B ATOU NEATENBHOCTH, TO MPEAMETOM OTPACIU
IPAXIAHCKOTO MPOLECCYalbHOTO0 TMpaBa H3TH MPOU3BOACTBA HE SBISAIOTCA,
cienoBatesbHO, I'TIK, SBISASACH HCTOUHMKOM HCKIIIOUUTEIBHO HOPM I'PAKIAHCKOTO
MIPOLIECCYATILHOTO TIpaBa, HE MOYKET PEryJIMpOBaTh BOIPOCHI, HE OTHOCSIIHUECST K
NeSITeIbHOCTH Cyaa. B MpOTHMBHOM ciiyyae CTpyKTypa ero OyAeT pa3MbITa U OH
CTaHeT KOMILJIEKCHBIM UCTOYHHUKOM IpaBa.

Jlpyroii  mpumep mnpotuBopeudsi CTpYKTypbl  OcoOeHHO#l — vacTu
IPaXIaHCKOTO MPOIIECCYaTbHOTO MpaBa U CTpyKTypbl OcobenHoi yactu ['TIK PO
JUCCEepTaHT ycmaTpuBaeT Bo BkmoueHun B [TIK PO HOpM 1o
aAMMHHUCTPATUBHOMY IIPOLIECCY, @ COOTBETCTBEHHO BBIACIECHUE CIELUAIBHOTO
cTpykTypHOoro syeMeHta o HemM. B TTIK P® 2002 r. coorBeTrcTBYrOUIUit
CTPYKTYPHBIH 3JiIeMeHT Obl1 mepenuMeHoBaH B <«Ipom3BOACTBO TO Jenam,
BO3HUKAIOIMIMM U3 NYOJMYHBIX MPABOOTHOIIEHUN». l3MeHeHue Ha3BaHUS
CTPYKTYPHOTO JJIEMEHTa CBHJIETEILCTBYET O TOM, 4YTO CTpykTypa OcoOeHHOM
yactu ['TIK P® yuna quckyccuio o ToM, BXOJUT JU aJIMUHUCTPATUBHBIN MpPOIEcC B
rpaxkJaHckui mpoiiecc. B auccepranmm J10Ka3pIBaeTCs, YTO aIMUHUCTPATUBHBIN
poLecc  He  SBISIETCS  4YacThIO  TPAXJAHCKOrO  MpoIecca,  MOITOMY
COOTBETCTBYIOIIMIA CTPYKTypHBIH dneMeHT Ocobennord wactu [TIK PO
Mpeajaraercs MCKIIOYUTh U MPUHATH AJMUHUCTPATUBHO-NPOIIECCYaIbHBIN
Konekc PO.

Bo Btopoit rnaBe «IIpo6jeMbl M NepCHEKTHUBHI COBEPIICHCTBOBAHMS
Oco0ennoii yactu 'K P®» paccmaTpuBatoTCsi BONPOCH! BIUSHUE UCTOYHUKOB

COBPEMEHHOTO 3aKOHOJATeIbCTBA M CyJACOHOW TPAaKTUKW Ha CTPYKTYpYy
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Ocob6ennoit wactu I'TIK P®, pons mexayHapomHoro u 3apyOeXHOTO mpaBa B
MoiepHu3anuu cTpykTypbl Ocooennoi yactu ['TIK PO.

B nepBom maparpade «BamsHHe HCTOYHMKOB COBPEMEHHOIO
3aKoHOAaTeJbcTBA Ha  cTpPYKTYpy OcobOennoit yactm TTIIK  P®O»
KOHCTAaTUpyeTcsi, 4To cBsizu Mexay [paxnanckuMm, CemelHbiM, TpynoBbIM,
3emenbHbM, HanoroBeiM komekcamu, Komekcom P® 00 agMuHHCTpaTHBHBIX
[IPaBOHAPYIIEHUSAX B OJHUX CIIy4asX IPOSIBISIFOTCS B BHJIE€ HOPMAaTHBHOMN
npaBoBoi 6a3bl s gonosHeHus ['TIK HOBbIMU mpeanucaHusMH, a B IpyruX — B
BHJIE CHELMAIIBHBIX IIPOLIECCYaTIbHBIX HOPMAaTUBHBIX IIpeIIUCaHu,
COJZIEprKaLMXCA B TEKCTE CAMOI'0 MaT€pPHAJIbHO-IIPAaBOBOIO 3aKOHA.

Cpenn  HOpM,  CIOyXKallUX  NPEANOChUIKAMM 11 OOpa3oBaHUS
npoueccyanbHeiXx HOpM, B 'K PD, B nepByto ouepenp, cieayer OTMETUTh CTaThU
11, 12, 13, 27, 29, 30, 42, 44, 46, 148, 151, I5&1a;10 HOpM TPaxJTaHCKOTO
nporeccyainbHoro mpasa coaepxurcs B CK PO (cr.ct.7,m.1; 8; 11,1.3; 28; 49; 52,
n.1; 70,nm.1, 2; 72; 73; 76; 78; 79; 106; 108; 12ap.), B TK Pd (ct.cT.382, 383,
390-394, 39% ap.), a TakKe B HHBIX (eIepaIbHBIX 3aKOHAX.

CMelieHne HOPM MaTE€pHAIIbHOTO W MPOLECCYyaIbHOTO IpaBa B OJHOM
HMCTOYHUKE CBHUJAETEIbCTBYET, IO MHEHHIO JHCCEpTaHTa, O HEI0CTaTOYHOM
Pa3BUTHUH 3aKOHOAATEIHCTBA.

B uwactHOoCcTH, M3 maTHamuath cratei miaBel 17 CK P® (cr. 106-120),
pEerylnupyrome MOpsAJOK YIUIAThl M B3BICKAaHUS AJMMEHTOB, TOJBKO B OJHOMU
cratbe (c1.110) He ymoMHMHAETCS Cyq WIM JOKYMEHT, BbIJada KOTOPOTO
IIPOU3BOJUTCS O MIPABHIIAM I'PAayKAAHCKOTO CYyI0IIPOU3BOCTBA.

TK P® comepxkut B cBoeil msaToi uwactu nenbidi pasgen Xl «3ammra
TPYAOBBIX IpaB pabOTHUKOB. Pa3permenne TpyaoBbixX ciopoB. OTBETCTBEHHOCTH 32
HapylleHHe TPYAOBOI'O 3aKOHOJATEIbCTBA», MHOIME HOPMBI KOTOPOIO HOCAT
rpakIaHCKUH TpoliecCyalbHBIN XapakTep

IlockosibKy B Mzieane MCTOYHHUK IPaBa JOJKEH COIAEP’KATh HOPMBI TOJIBKO
COOTBETCTBYIOILIEH OTpacid MpaBa, TO TPaKIAHCKO-TIPOLIECCYaAIbHbIE HOPMBbI

JOJIZKHBI OBITh MCKITFOUEHBI 13 MHBIX HCTOUYHUKOB MaTCpPUAJIBHOI'O IIpaBa. Ilonsitue
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KOMILJIEKCHOTO MCTOYHHMKA 3aKOHOAATEIHCTBA MO3BOJISET MIPaBUIIbHEE ONPEIEINUTD,
YTO HOPMBI PA3IMYHBIX OTpacjied BOIUIM B OJWH MPABOBOW aKT, YTO SABJIAETCS
HENPaBUIBHBIM, XOTS MOKET OBITh YJOOHBIM C TOYKH 3pEHHS 3aKOHOJATEIHHOMN
TEeXHUKU. ['pa’kaaHcKue TpoleccyalbHble HOPMBI MPEUIaraeTcss MCKIIOYUTh U3
MHBIX MCTOYHHMKOB 3aKOHOJATENIbCTBA W TepeHecTH B riaBy «lIporeccyanbHbie
0COOEHHOCTH PACCMOTPEHHSI OT/IEIbHBIX KaTErOPUil HCKOBBIX JIEJI».

Bo Bropom maparpade «BimsiHue cyneOHOW NMPAKTHUKH Ha CTPYKTYPY
Oco0ennoii yactu I'paxkaaHckoro mnpoueccyajJbHOro kKojaexkca Poccuiickoii
®eaepauun» KOHCTATUPYETCsI, UTO MPABO M3MEHSETCS IMOJ BIMSHUEM CyneOHOMN
MIPAKTHUKH, B PE3YJIbTATE YETr0 CO3AI0TCS HOBbIE HOPMBI IPaBa, OJHAKO 3TH HOPMBI
IpaBa 3aKOHOJATENEM MOIYT KaK BKIIOYAThCS, TaK M HE BKIIOYATHCA B
Oco6ennyro gyacts ['TIK PO.

B u3menenumnm  cTpykTypel  OCOOCHHOW  YacTh  TPaKJAHCKOTO
MPOIECCYaTbHOTO  3aKOHO/ATENbCTBA TIOJ] BJIHMSHHUEM CyJIeOHOW MpaKTHUKU
MIPOCJICKHUBAIOTCS JIBE MPOOJIEMBI: BO-TIEPBBIX, HACKOJIBKO COBEPIICHHON SBIISIETCS
ctpykrypa OcoGennoii yactu ['TIK P®, To ecTh mpaBWJIBHO 7 OHA OTpa)kaeT
MPOU30LIEAIINE U3MEHEHHs] B IpaBe WJIM 3aKOHOJATENIb NPH M3MEHEHUH HOPM
Oco0eHHOM YacTH MCKa3WJl TOJIOKEHUS, BRIPAOOTaHHBIE €if; BO-BTOPBIX, BCE JIU
MOJIOKEHUS YUTEHbI 3aKOHOJATeJIEM, JI0JKEH JIM OH BOOOIIE UX YUYUTHIBATh.

BnusHue cyneOHoi mpakTuku Ha cTpykTypy OcobOennoii wactu I'TIK PO
omocpenoBanHo. Cynel 0OIIeH IOPUCAMKIIMM OTHOCATCS K CyaeOHOH, a He
3aKOHOJATENIbHON BJacTH, mo3tomy u3MmeHsTh Tekct [TIK P® onu He Bmpase.
OnHako ¢ TOMOILIBIO CYAEOHBIX pELICHWH CyIbl BIHUSAIOT Ha H3MEHEHHE
colepXaHusg U CTpYKTypbl OCOOEHHO 4acTH TPakJaHCKOTO MPOILECCYaTbHOTO
mpaBa, 4YTO BIOCIEACTBUM MOXET MPUBOAUTH K M3MEHEHHIO CTPYKTYpbI
Oco6ennoit yactu I'TIK PO.

[IpumepoM r1700aIBHOTO BIMSHUS CyA€OHOW NPAKTUKU HA CTPYKTYpPY
Oco6Gennoii yactu ['TIK P® sBnsiercs BkiroueHne B Hee ri1aBbl 26 dIpon3BoicTBO
o JieyiaM O 3aluTe M30MpaTeNbHBIX MpPaB U MpaBa Ha ydacTwe B pedepeHayme

rpaxaan  Poccuiickoit ®enmepanmm» u  raaBel 35  dIpuHyaurenbHas
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roCMUTAIU3aMs TPAKIAHINHA B ICUXUATPUUECKUNA CTAllMOHAP U MPUHYIUTEIbHOE
MICUXHATPUUYECKOE OCBUIETEIbCTBOBAHHUE.

CynebHass mpaKkTHKa BIMSET HE TOJBKO Ha TIJI0OANbHBIE W3MEHEHUS
cTpykTypbl Ocobennoit yactu ['TIK P®, Ho 1 Ha He3HaUWTEIHHBIC U3MEHEHUS Ha
YpOBHE CTaTeil Ui Ja)ke TEPMUHOB. B nuccepranyu npuBoAsATCs MpUMEpPHI, KOTAa
npumenenHoe ['TIK P® ctpykrypupoBanue mnociaeacTBUN HEMOJBEIOMCTBEHHOCTH
SABIISICTCSI U30BITOUYHBIM, YTO U MPUBOAUT K CMELIEHHIO (OpPM peaknuu cyjaa Ha
HEMO/IBEIOMCTBEHHOCTh 10 OAHOMY M TOMY K€ OCHOBAHHIO. YUHTBHIBasi, YTO B
HayKe TaKue MOCIEACTBUS JETATCS Ha BPEMEHHBIE U IOCTOSHHBIE, MpeiaraeTcs
(dbopMBI HEIOMyIIEHUsT CyleOHOTO pPa30MpaTeNbCTBa 3aKPENUTh JIMIIL B JABYX
CTaThsX, YOpaB IJIaBbl O MPEKpalleHUH MPOU3BOJACTBA MO Jeny, 00 OCTaBICHUHU
HCKOBOTO 3asBJICHUS] 0€3 paCCMOTPEHHsI: B OHOM HOpMeE 3a(MKCHPOBATh OTKa3 B
MIPUHSATUY 3asBJICHUS 0€3 MpaBa BTOPHYHOTO OOPAIEHHS C TEM K€ TPeOOBaHUEM B
cya (mpekparieHue MpoM3BOJCTBA), @ B IPYroi CTaThe - OTKA3 C COXPAHECHHEM
ATOro MpaBa IOCJE OTMNAAEHUS 0OCTOSATENbCTB, MPEMATCTBYIOUIUX BO30YKIACHHUIO
MIPOU3BOJICTBA 110 JIENy.

O00CHOBBIBaeTCS HEOOXOUMOCTH MepenMeHoBanus c1.135B «OcTaBieHue
3asBieHUs] Oe3 NBWKEHHUs, 03 PacCMOTPEHUs WM BO3BpAIICHUE 3asBICHHSA,
MpeKpalieHrue MPOU3BOJICTBA» M BKIIOUEHUS B Hee HOpM ¢T.135-136m rimas 18-19.
Wzmenennsie cr.134-136npeanaraercs nepeHecTH B HOBBIN pazaen «llocnencTBus
HECOOJIIOJICHUST TPAKIAHCKUX MPOIeCCyallbHBIX HOPM», B Mojapaszaen «Mepbl
rpakIaHCKOU MPOIECCyaIbHOM 3aIIUTHI».

B tpetbem naparpade «PoJib MeKAYHAPOAHOIO NMpaBa B MOJEPHU3ALMH
cTpyKTypbl OcobenHoii yactu ['pamkaaHcKoro mpomeccyajbHOro Kojaekca
P®» nenaercss BBIBOA O TOM, UYTO BIHUSIHUE MEXKIYHAPOJIHOTO TI'PaskJaHCKOTO
mporiecca Ha cTpykrypy Ocobennoit wactu [TIK P® ocnoxusercs naByms
¢dakropamu. Bo-mepBbix, HOopMbl Konctutynmum P® o mnpsmom neicTBUM
MEXIyHapOJHbIX JIOTOBOPOB OOYCJIAaBIMBAIOT OTCYTCTBHE HEOOXOJUMOCTH B
tpanchopmarmu ux HopMm B ['TIK, 1, COOTBETCTBEHHO, U3MEHEHHSI CTPYKTYPHI €ro

OcobenHoit yactu. Bo-BTOpPBIX, OTCYTCTBYET 4eTKas MO3HIHUS 1O BOIMPOCY TOTO,
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SBISIETCA JIM MEXIYHAPOJHOE TPaXJAHCKOE MPOLECCYaIbHOE IMPaBO YaCThIO
TPaXKIAHCKOTO TMpolecca WM CaMOCTOSITENIbHOM OTpacipio mpaBa. [lockonbky B
HACTOSIILIEE BpPEMsi HOPMbI MEXIYHApPOJHOTO TPakIaHCKOIO MPOLECCYaTbHOTO
npaBa Haxonarcs B [maBax 43 m 45 Ocobennoit wactu ['TIK P®, To HesicHo,
JOJDKHBL JIM 3TU CTPYKTYPHBIE O3JIEMEHTHI OBITh BBIBEJECHBI B OTACIbHBIN
denepanpHBIl  3aKOH JIMOO MOXHO IPOJOJDKATh  COBEPIICHCTBOBATH  HX.
3aKkoHOJATeNb  IOMIEA IO IYyTH  COBEPLICHCTBOBAHMS  PETrYIMPOBAHUSA
MIPOU3BOJICTBA C YIaCTHEM MHOCTpaHHOTO 3jeMeHTa B OcobenHol yactu ['TIK PD.

MexnyHapoqHoe IpaBO B Y3KOM CMBICIE IPAKTUYECKH HE BIMAET Ha
n3menenne ctpykrypsl ['TIK P®, B wacTtHOCTH, ero ocobeHHol yacTu. [IpuBectn
IpPUMEpPHI TOTO, YTO HEMOCPEACTBEHHO HOPMAaMU MEXIyHAapOJHOIO IpaBa ObLIO
MpeanucaHo BHecTH u3MeHeHus B cTpykrypy [TIK P®, Hanpumep, M3MEeHUTH
Ha3BaHMs TIJaB, CTaTed, MPOM3BECTH HUX MEPErpyIIUpOBKY, HEBO3MOXHO. B
IIMPOKOM K€ CMBICEe, MEXKIYHapOJHOE NpaBO TpeOyeT W3MEHEHHs psjia
nonoxxenuid ['TIK P®, a 310, B CBOIO 04epep, BIEUET U3MEHEHHUE €TO CTPYKTYPBHI.

BinsiHre MeayHapoJHOro npaBa B JUCCEPTALUU MIPOCIEKEHO HA IPUMEDPE
cTpykTtypupoBanusi nstoro pazaena [TIK P® «lIpousBoacTBo mo JenaMm C
y4acTUeM UHOCTpPaHHbIX Juip» (cT. 398 — 417)O0parieHo BHUMaHKE HA TO, YTO BO
MHOIOM Ha CTpyKTypy u coaepxxanue riaBbl [TIK P®, mnocesmeHHon
MIPOU3BOJICTBY IO JIeJIaM C YyYaCTUEM MHOCTPAHHBIX JIMILI, OKA3aJId BIUSHUE HOPMbI
MEXJIyHapOJHbIX J10roBOpoB. IlpuMepom omocpenoBaHHOM TpaHChOpMaLUU
SBWJIOCH BKJIIOueHHe B riaBy 43 cr.408 dlpusHanme JOKYMEHTOB, BBIJIAHHBIX,
COCTAaBJICHHBIX WJIM YJOCTOBEPEHHBIX KOMIIETEHTHBIMH OpPraHAMHM WHOCTPAHHBIX
rocyaapcts», Toraa kak B [ TIK PCOCP 1964r. Takoii cratbu He OBLIO.

[lox BmusHuem mnpaBa CoBera EBpombl Npou30HUI0 H3MEHEHHE POJIH
HaJI30PHON WHCTAHLIMM B WHTEpPEcax NPHUHIMIA MPaBOBOM OmpeneseHHOCTH. B
HoBOM [TIK P® Obutn paspemieHbl HEKOTOpBIE MPOOJIEMBbI, JIKAITUE B OCHOBE
JOMYUICHHBIX ~HAapyUIeHWH, a MMEHHO. TpaBoM o00XajoBaTh CyaeOHbIE
MOCTAHOBJICHHS B MOPSIIKE HAI30pa ObLTH HAJENECHBI TOJIBKO JIMIIA, YYaCTBYIOIINE

B ICJIC, W JIMlQa, YbH IIpaBa U 3aKOHHBLIC HHTCPCChI ObUIH HapyUICHbI Cy,Z[CGHBIM
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MOCTAHOBJICHHEM, CPOK Ha 00KajJoBaHUE CyAeOHOTO IMOCTAHOBIICHUS B IMOPSIIKE
Ha/130pa OBLI COKPAIICH J0 IIECTH MECSIIEB.

B 3aki0ueHnH IMCCEPTALMOHHOIO HCCAEAOBAHMSA CIENIaHbl BBIBOJBI O
HE0OXOIMMOCTH JTAJTbHEHUINIETO COBEPIIICHCTBOBAHUS CTPYKTYPhl OCOOCHHOM YacTn
I'TIK P®, mpemioxeHbl KOHKPETHBIE M3MEHEHUs CTPYKTYpbl OCOOEHHOW dYacTh
I'TIK P® ¢ Touku 3peHUs ee PEKBU3UTOB, COJEP>KAHUS U JIOTUKU H3JI0KEHHUS,
BbIpa0OTaHbl PEKOMEHAALIMU [0 MPAaBHIBHOMY YIOTPEOJECHUIO TEPMUHOB U
nepuanunmii B Ocobennoi yactu I'TIK P®, ykazaHbl myTd COBEpIICHCTBOBAHUS
IOPUINYECKON TEXHUKU TPU TIOATOTOBKE M3MEHEHWH U jonoiHeHud OcoOeHHOM
yactu ['TIK P®.

B npuiioxkenun uznoxena apropckas ctpykrypa ['TIK PO.
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