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OO1as XxapakTepucTuka paboThl

AKTV&JILHOCTL TEMBI AHMCCEPTAITMOHHOIO MCCICAOBAHUA 06YCJ'IOBJICH3 TEM,

YTO TPEIAMETOM WCCIECIyeMOW KaTeropuu OCO0OTO TMPOM3BOJCTBA SBISIOTCS
opuandeckie (GakThl, WMEIONME BAXKHOE MPAKTUYECKOE 3HAUYEHUE B JKU3HU
TPaXJaH U JACSITEIHbHOCTHA OPTaHU3AIIHN.

IIo MHEeHMIO Beaymux ydeHbIX-IpoueccyanucToB, npuHAteid ['TIK PO Bo
MHOTOM HWCTOPHUYECKH IPEEMCTBEHEH. OJTa MPEEeMCTBEHHOCTh ONPEIEIsIeTCs
coxpanenueM B ['TIK P® ocoboro mpousBoicTBa, a B €ro paMKax OJHOW U3
KaTeropuil — KaTerOpuu CyIOTPON3BOACTBA 00 YCTAHOBICHUH (DAKTOB, UMEIOIIIX
opuandeckoe 3HadeHwe. OJHAKO Ha HCCIEAYEMYH KaTeropui 0coOoro
MPOU3BOJACTBA OKa3aJ0 BIWSHHE W3MEHEHHE XapaKTepa  OOIIeCTBEHHO-
HYKOHOMUYECKUX OTHOIICHWA B COBPEMEHHOM OOIIECTBE, M3MEHEHHUE MPHUHIIUIIOB
TPAKIAHCKOTO  TPOIECCyaIbHOTO  TpaBa,  W3MEHEHHE  MaTePHAIBHOTO
3aKOHOJIATEIhCTBA, YTO TPEOYET CIEIHATIBHOTO UCCIEIOBAHMS.

CynonpousBOoJACTBO 00 YCTaHOBIEHWU (HDAKTOB, HMEIOMIMX IOPUAMYECKOE
3HaU€HHEe B O0COOOM TMPOWM3BOJACTBE, BOCTpeOOBaHO mpakTuKoi. CyneOHoe
yCTaHOBJICHHE (D)aKTOB KaK KaTEeropusi 0COOOTO IMPOU3BOJICTBA MPUMEHSETCS Ha
MPAKTUKE 3HAYUTENHHO 4Yallle, 4eM JpYyrue KaTeropuu 0COoOO0ro MpPOM3BOJICTBA.
Taxk, mo manHbIM ctatucTuku TamOoBckoro obmactaoro cynaa B 2002roay cynamu
obsactu u3 3505 €1 Bcex Kareropuii 0co00ro MpoOM3BOJICTBA pacCMOTpeHO 2467
nen o0 ycraHoBieHUU (DakTOB, UMeOMUX opuanyeckoe 3HaueHue. B 2003 roqy
u3 3452 1en Bcex KaTeropuii 0co00ro Mpou3BOACTBA JI0JIS PACCMOTPEHHBIX e 00
YCTaHOBJICHUH (PAKTOB, UMEIOIINX IOPUINUECKOE 3HAYEHHE, cocTaBisieT 2678 ner.
B 2004 rony n3 3076 nen Bcex kaTeropuii 0co00T0 MPOM3BOJCTBA PACCMOTPEHO
2355 1en o0 ycraHoBiieHHH (DaKTOB, UMEIOIMUX OpuaAndYeckoe 3HaueHue. B 2005
rony u3 2945 nen Bcex kateropuii ocoboro npousBojcta paccmorpeno 2040 aen
00 ycraHoBieHHM (HaKTOB, HMEIONUX HOPUANYECKOE 3HadYeHue. B mepBom
nonyroauu 2006 roga w3z 1374 nen Bcex kareropuil 0coOOro mpou3BOACTBA

paccmoTtpeno 1051 neno o0 ycraHoBiaeHUW (HAKTOB, UMEIOIMIUX FOPUIMYECKOE
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sHadeHne'. OCOGEHHOCTBIO NMPHMEHEHHs CyJOMPOM3BOJACTBA 00 YCTAHOBICHHH
($akToOB, UMEIOMIUX IOPUINYECKOE 3HAUCHHE B 0COOOM NMPOU3BOJICTBE, SBISETCS TO,
YTO COOIIOJIEHUE MPABUII 3TOTO CYAONPOU3BOJICTBA, YaCTh KOTOPHIX 3aKOHOAATEIb
ompeAenui Kak YCJIOBHs, HEMOCPEJICTBEHHO 3aBHCAT OT JOOPOCOBECTHOTO
UCIIOJIHEHHUSI MX CAMHMH CYJbSIMH TpU PACCMOTpPEHHH Jjell. B mpaktuueckoe
CYJIONIPOU3BOJICTBO MPUXOJAT CYAbM HOBOTO TOKOJIEHHUS, KOTOpPbIE HE HMEIOT
JI0OCTaTOYHOTO OMBITa IIPU PACCMOTPEHUU JAENl UCCIEAYEeMON KaTeropuu ocodOoro
MIPOU3BOJICTBA.

CreneHp HAYYHOU pa3pabOTAHHOCTH TEMbI HCCIEIOBAHU.

[TosiBneHne ucciemyeMoil KaTeropuu 0co00ro MPOU3BOICTBA B TPAXKIAHCKOM
cyponpousBoactee PCOCP B 1945. mnpuBiekio BHUMaHHE  YYEHBIX-
nporeccyanucToB. Mcciaemyemoit kareropuu Obutm mocBsmieHbl padoter C.B.
beipaunoit, M.A. KaGakopoii, P.®. Kammuctparosoii, I'.K. KproukoBa u nap.
OnyonukoBanHeie emie 10 npuHatus [TIK PCOCP 1964., stu paboTel umenu
OONBIIIOE HAYYHOE 3HAYECHHWE JJII TEOPETUYECKOTO OOOCHOBAHMS IMPABOBOM
OPUPOABLl UCCIENYEMOM KaTEropuu 0COOO0ro MPOM3BOJACTBA, ISl pa3pelieHUs
BO3HUKAIOIIUX Npu ee npumeHenuu mpoodsueM. [locne mpunstus I'IIK PCOCP
1964. uccienoBaHue yKa3aHHOW KaTerOpvH IMPOAOSKAIOCh. B 3TOT mepuon
CHelUaJbHO WJIM HapsAay C JApyruMd Bompocamu ee uccinepoBaid [1.O.
Enucelikun, A.A. Menbuukos, [[.M. HUeuoT u ap. OHuU Takke BHECIU CBOW BKJIAJ B
U3yYeHUE MaTepUaNbHO-TIPABOBOM NPUPOABI JAHHOM KaTeropuu 0codoro
POU3BOJICTBA, ONPEICICHUE €€ OTIWYUTENbHBIX MNpu3HakoB. [lo3mHee
WCCJICIOBAHUIO JAaHHOW KATErOpUU OBLIM TIOCBSIIEHBI Pa0OTHl  yYCHBIX-
nporeccyanuctoB. MoHorpaduu H.M. bamkarosa (198Q), C. PaxmonoBa
(198%.), B.JA. KaiiroponoBa (1987.); xypuameubie crathu I1.51. TpyOHUKOBA,
I.A. @ypcona, A. ITonosa u 0. ITonogoii, O. KocoBoii, I'. OTHIOKOBOH, KOTOpBIE
KacalluCb OCOOEHHOCTEM MPUMEHEHUs UCCIEeAyeMOll KaTeropum ocoboro

MPOU3BOJCTBA BOOOIE W CYAONMPOM3BOACTBA 00 YCTAHOBJICHUH OTIEIHHBIX

! Crarucrrueckue manneie Yipasnenus CyneGHoro gemapramenta B TamGoBckoii oGmacti. Otder 0 paGoTe cynoB
001IIeli FOPUCAMKIIMY TI0 TIEPBOM HMHCTAHIIMK O PACCMOTPEHMH rpaxnanckux aei 3a 2002-2006.
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IOpUANYECKUX (akToB B 4YacTHOCTH. Hemp3s ocrtaButh 06€3 BHUMaHUSA
JUccepTallMOHHOE uccienoBanue H.A. I—Iyz[HHOBCIcoy”Il, r7e aBTOp MCCIEAYET
yCTaHOBJIEHHE (AKTOB, UMEIOUIUX IOPUAMUYECKOE 3HAYEHUE, B MOPSIKE 0COO0ro
IPOM3BOJACTBA B TPAXKJAHCKOM U apOUTPaKHOM TMpolecce C TOYKHU 3pPEHUs
BO3MOYKHOCTH YHM(PUKALIMK MPABOBOTO PETyJIMpPOBaHUS B YyKazaHHOW cdepe, a
TaK)Ke MpoOJIEMbl YCTAHOBIIEHUS OTAENbHBIX IOpUANYECKUX (akToB. B oTauunu ot
yKa3aHHOU paboThl, HACTOSIIAS JUCCEPTALUS UCCIIENYET MPOOIEMbl YyCTaHOBICHUS
(bakToB, UMEIONINX IOPUINYECKOE 3HAUEHHUE, B MOPSAKE 0COOOTO MPOU3BOACTBA B
rpaXIaHCKOM Tmporiecce. HeoOxomuMocTh (yHIaMEHTATBHOTO WCCIICIOBAHUS
YKa3aHHON KaTeropum o0coOOro MPOU3BOJCTBA OOBICHIETCS  CIONKHOCTBHIO
npuMeHeHus: npaBwi 3Toil kareropuu. I[lpunsateii I'TIK P® He paspemmn Bcex
npobJieM, CyIIeCTBOBABUIMX paHee MPH €€ MPUMEHEHUHU, NPU ITOM MOSBHIUCH U

HOBBIE TTPOOJIEMBI.

[lenp ¥ 3ajauv  AMCCEPTALMOHHOIO  HMCCICAOBAHMS OIIpCACIINTD

b (HEKTUBHOCTh, TPUMEHEHUSI CYyAONMPOU3BOACTBA 00 YCTaHOBJICHHH (PAKTOB,
UMEIONINX  FOPUIUYECKOe 3HaueHWe B  0COOOM  MPOW3BOJCTBE, IyTEM
TEOPETUUECKOTO HCCIEAOBAHUS €Tr0 OTIUYUTEIBHBIX CBOWCTB, COBPEMEHHBIX
TIPABUJI €70 PUMEHEHHS ¥ BO3HUKAIOIIUX MTPH 3TOM OOIIUX MPOOIeM.

JUiss JOCTHKEHHS TTOCTABJIIEHHOW 1M HEOOXOIMMO PEIICHHE CIETYIOIINX
3ajau:

- ONpeAeNuTh  OTJIMYMTENBHBIE  CBOWCTBA  CYJONMPOM3BOACTBA 00
YCTaHOBJICHUH  (DaKTOB, UMEIOIMUX IOPUIWYECKOE 3HAYCHHWE B  0COOOM
IPOU3BOJICTRE,;

- chopmynHpoBaTH MOHATHE CAMOTO CYIOMPOM3BOJCTBA 00 yCTaHOBJICHHH
(GakTOB, UMEIOMUX IOPUIUIECKOE 3HAYCHHE B 0COOOM TPOM3BOJCTBE, UCXOJS W3

YCTAaHOBJICHHBIX CBOﬁCTB;

! YynuHoBckass H.A. VYcraHoBieHwe (HakTOB, MMEIOIIUX IOPUINYECKOE 3HAYEHHE B 0COOOM TIPOM3BOJCTBE
rpa)XIaHCKOTO U apOUTPaXHOTO mporecca. ABroped. IucC...KaHI. opua. HayK. — EkarepunOypr, 2007.
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- OINPENETUTh CUCTEMY U CPOPMYITUPOBATH MOHATHE CHCTEMbBI COBPEMEHHBIX
IPaBUJI, PETYIUPYIOLIUX CYJONPOU3BOICTBO 00 YCTaHOBIEHUH (PAKTOB, UMEIOLINX
IOPUUYECKOE 3HAaYEHUE B 0COOOM MPOU3BO/JICTBE;

- HCCIIEZIOBATh MpPOLECCyaJbHble OCOOCHHOCTH MPUMEHEHHSI KaKIOW U3
IpyNIl  COBPEMEHHBIX  MPaBWJ, PETyJIUPYIOUIMX  CYIONPOU3BOACTBO 00
YCTaHOBJIEHUH  (DaKTOB, MMEIOIIMX IOPUIUYECKOE 3HA4YeHHE B  0COOOM
IIPOU3BO/JICTBE;

- BBISIBUTH OOIIME TPOOJIEMbl, BO3HHMKAIOIIME IPU PACCMOTPEHUU U
pazperieHuu 1eJ1 00 yCTaHOBJICHUH (DaKTOB, HMEIOIINX IOPUINYECKOE 3HAUCHHUE B
0COOOM MIPOM3BOJICTBE, U HAWTH IyTH UX Pa3pEIICHUS.

OO0OBexkTOM AUCCCPTALIMOHHOIO HMCCICAOBAHUA SBJIAIOTCSA IMPABOOTHOLICHMA,

CKIIAJIbIBAOIHCCA B ITPOUCCCEC IMIPUMCHCHUSA COBPEMCHHOI'O CYJIOIIPOMU3BOJICTBA 00
YCTaHOBJICHUH (I)aKTOB, HMCIOIIUX  IOPHANYCCKOC 3HAYCHHC B 0cobooM
IIpOU3BOACTBC.

HDCI[M@TOM JAUCCCPTALIMOHHOI'O HMCCICAOBAHUA ABJIAIOTCA OTINYUTCIBHBIC

CBOMCTBa C€aMOTO CYJONPOM3BOJACTBa 00 YyCTaHOBJICHHH (DAKTOB, HMEIOIINX
IOPUIMYECKOE 3HAue€HHe B OCOOOM MPOU3BOJCTBE, MaTepUaIbHO-IPABOBAs
NpUpOJla  BO3HHUKAIOIIMX  CUTyallud, I  pa3pelieHds  KOTOPhIX  OHO
peIHa3HaYeHO; COBOKYITHOCTh MIPABHII, IPUMEHSIEMBIX B UCCIEAYEMOI KaTeropuu
0CcO00TO TPOU3BOJACTBA;, OCOOEHHOCTH TPUMEHEHHS OTACIBHBIX TPYIIT IMPABHI,
o0mme MmpoOJeMbl €aMOTO CYJAONPOU3BOJACTBA 00 yCTAaHOBICHHH (DaKTOB,
UMEIOLINX IOPUANYECKOE 3HAYeHHE B OCOOOM MPOHU3BOJACTBE, OTHOCSIIHECS KO
BCEMY IIPOU3BOJICTBY B IIEJIOM.

MeTo0JIOTHYECKY) OCHOBY MCCIAE€AOBAHUS COCTABJISIIOT Ppa3IMIHBIC MCTOAbI

00IIIeHayIHOTO MO3HAHMS, TaKue KakK CHUCTEMHBIH, HWCTOPUYECKH,
JTUAICKTUYECKUHM, AHAJIUTUYECKUM, a TakKKe YacCTHO-HAYYHBIA METOJ - METO[

W3y4YeHUs U 0000IICHUS CYeOHOM PAKTUKH.

TeopeTU4ecKyl0 OCHOBY  HMCCJIEIOBAHMSI  COCTaBWUJIM  TPYIbl  YUEHBIX
MpoLECCYyATbHOM U Ipyrux oTpaciei opuandeckoi Hayku: C.C. AnekceeBa, C.D.

AdanacreBa, B.B. brnaxeera, C.B. beipaunoii, E.B. BacskoBckoro, M.A. Bukyr,
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B.I1. Bonoxanuna, P.I'. I'ykacsna, I'.K. Jlo6poBonbsckoro, I1.®D. Enuceiikuna, U.
Kepyonuca, B.M. Kyiikosa, U.M. 3aiiuesa, H.b. 3eitnepa, N.1O. 3axappsieBoit,
C.A. Upanosoii, O.B. Hcaenxosoii, B.b. HcakoBa, M.A. Kabakooii, B./.
Kanroponosa, P.®. Kammcrtparosou, I'.K. Kproukosa, /[.A. Kepumona, II.B.
Jlorunosa, E.I'. JIlykesinoBOM, A.B. Manbko, H.M. Mary3oBa, A.A. MeabHHKOBA,
N.A. Muxaiinosoit, 1.b. Mopeiina, H.K. Mscuukoroii, E.A. Hedenrena, I'.JI.
Ocokunoit, W.JI. Ilerpyxuna, FKO.A. TIlonoso#i, C. Paxmonona, U.B.
PemernukoBoii, B.M. CemenoBa, M.K. Tpeymnukosa, E.I'. Tpummunon, II.4.
Tpyonukosa, J[.M. Yedora, M.C. llakapsu, B.M. Illepctioka, A.C. ®eauHoi,
JI.A. ®ypcosa, B. A.Illernosa, A.B. FOnuna, B.B. Spkosa.

HopmatuBHyIO OCHOBY HCCIICAOBAHUA COCTaBJIAIOT. KOHCTI/ITYI_II/IH

Poccuiickoit denepanuu, ['paxnanckuii nponeccyanbubiii kogekc PCOCP 1923,
I'paxxnanckuii  mporeccyanbHbiii  koaekc PCOCP  1964., ['paxnanckuii
nporeccyanbHbiil kojieke PO 2002, ApOuTpaxHo-npolieccyanbHblii Kogekc PD
2002 ., Cemeitnbiit kogexe PD1995 ., I'paxknanckuii kogeke PD (vactsp 1 - 1994,
yacTh 2 - 1996., yacts 3 - 200%.).

[IpakTueckoil OCHOBOM MCCJIEIOBAHUSA SBIISTIOTCSA CTATUCTHYECKHUE NAaHHEIE

VYupasnenuss Cyneo6Horo aenapramenta B Tam0oBckoil oOiacTu o pabore CynoB
oO01I1e# FOPUCAUKITNY TI0 TIEPBOM MHCTAHIIUN O PACCMOTPEHUU TPAKIAHCKUX JCT U
cyneOHas npaktuka TamboBckoro odmactHoro cyaa 3a 2002-2006r.

Hay4yHasi HOBH3HA JMCCEpPTALIUM ONpCAcCIsIETCA TEM, 4YTO aBTOP IIPOBOAUT

UCCIIEIOBAaHUE CYJOMPOM3BOACTBA 00 YCTaHOBIEHHWH (PAKTOB, HMEIOIINX
IOpUIMYECKOEe 3HaYeHHE B 0COOOM INPOU3BOJCTBE, HA OCHOBE HE TOJBKO IPaBUII
O0IIMX MOJ0KEHUI 0COO0TO MPOM3BOJCTBA, HO M BCEH CUCTEMBI (COBOKYITHOCTH)
OpaBWI, PETyJUPYIOIMX €€ MNpuMeHeHue. Jlng  3Toro  couwckaTeieM
cOpMYIHPOBAHO MOHATHE 3TOW CHCTEMBbI TPABUII U ONPEAETCHbI OTIEIbHbIC
IPYIIBl OpaBui, BXOASIMX B Hee. OOOOIIMB OCHOBHBIE CBOWCTBA HUCCIIETYEMOM
KaTeropu  0co0O0ro MpOU3BOJCTBA, JUCCEPTAHT CGHOPMYIHUPOBAT TMOHITHE
uccieayemMoi kareropuu. B pabote onpenenensl o0mmye mpodaeMbl COBPEMEHHBIX

IIPABHJI UCCIIEyEMOM KaTEropuu 0COOOT0 MPOU3BOJICTBA U IMYTH UX Pa3peleHus.
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Hacrosimast pabota — 01HO U3 MEPBBIX AUCCEPTAIIMOHHBIX MCCIEIOBAHUM 1O
yYKa3aHHOM TeMe Tocjie BCTYIUIGHHS B 3aKOHHYH cuiy ['paxkaaHckoro
npoiieccyanbHoro kojekca PO 2002

B pe3ynbrare NOpOBENEHHOIO MCCIEIOBAaHMA HA 3allUTy BBIHOCATCA
CJIeIYIOLIUE TTOJOKEHUS:

1. CynonpousBoAcTBO 00 YCTAaHOBJIEHUH (DAKTOB, MMEIOIIUX HOPUIAYECKOE
3HaYeHHEe B OCOOOM TPOU3BOJCTBE, SBISIETCS HCKIIOUYUTEIBHON KaTErOpUeH.
W cKITIOUUTENbHOCTh €€ TPUMEHEHUS ONPEAEISIeTCs], KaK MPaBUIIO, BO3MOKHOCTBIO
YCTAaHOBJICHHSI U PETUCTPANMH TPeOYyeMbIX IOPUANMYECKUX (HDAKTOB W TOTYyUCHUS
JOKYMEHTOB 00 WX PETUCTpAIlMU B aJMUHUCTPATUBHBIX OpraHax, OMpeaesIeHHbBIX
JUIsL  3TOrO0 TOCYJApCTBOM, M BO3MOXKHOCTBIO YCTAHOBJIEHUSI TpeOyeMbIX
IOpUINIECKUX (PAKTOB, KaK MPaBUJIO, C MPUMEHEHHEM MPUOPUTETHOTO MCKOBOTO
POU3BOJCTBA, I/e TpeOyeMblil [opuIuYeckuil (aKT yCTaHABIMBAETCS B
COBOKYMHOCTH C JIPYTUMHU IOPUIMYECKUMH (PaKTaMH CHOPHOTO MaTEpPHAIbHOIO
MPABOOTHOIIICHHUSI.

2. Ilog cucremoifi mpaBWJ COBPEMEHHOTO CYyJIONPOU3BOJACTBA 00
YCTaHOBJCHUH (aKTOB, MMEIONIMX IOPUAMYECKOE 3HAYe€HHE B  0OCOOOM
MPOU3BOJICTBE, CIIEyeT MOHHUMATh BXOJSAIIME B 0OS3aTEIbHYIO COBOKYIHOCTH
YCTAaHOBJICHHbIE WJIM  OINpPEACIICHHbIE CMBICIIOM 3aKOHa TPYMNNbl paBui,
XapaKTEPU3YIOLIUECS ONPENEIEHHOM CaMOCTOATENBbHOCTBIO, HCXOId H3 UX
IpelIHa3HAYeHUs] B  PETryJIMPOBAHUM  HCCIEAYeMOW  KaTeropuu  0ocoboro
IIPOM3BOJICTBA, B3aUMOCBSI3aHHBIE MEXAY COOOM €IMHCTBOM 33/1a4 PAaCCMOTPEHUS
Jena, MPUMEHEHHE KOTOPBIX OIpPEAeNseTcsl YCIOBHO OIpeneIeHHON 0co0o0it
IpyNIou npaBuil — MPUHIUIIAMH TPAXKIAaHCKOTO MPOLECCYaIbHOTO MpaBa.

3.  KommeHcanmmoHHOCTh  SBISIETCS OTJIMYUTETHHBIM CBOWCTBOM
CYJIONIPOU3BOCTBA 00 YCTaHOBJIEHUHU (HAKTOB, UMEIOIIUX OPUANYECKOE 3HAUCHUE
B 0COOOM TIPOM3BOJICTBE, OIPEACISIIONIMM €ro OCHOBHOE MpeJHa3HAUCHUE.
Hccnenyemast xateropusi 0co00OTO MPOU3BOACTBA JHOO KOMIIEHCHPYET OITHOKU
3aKOHOJATENsl TPU ONPENETICHUU TOPSAIKAa YCTAaHOBJICHHS JIMOO perucTpauuu

HPUANYICCKUX CbaKTOB, 100 KOMIICHCHUPYCT ACATCIbHOCTH AIMHWHUCTPATUBHBIX
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OpraHOB, B CIlydasX KOTJa pEerucTpanus TpeOyemMoro OpUANYECKOTro (akta u
BbIJJada JOKYMEHTOB O €ro pEerucTpalli CTAHOBATCS HEBO3MOXKHBIMHU TIO
NpUYMHAM, HE 3aBUCAIIMM OT JEHCTBUH aJMHHUCTPATHBHBIX OPTaHOB, WU
uccienyeMas KaTeropus TMPUMEHSIETCS BMECTO aJIMUHHUCTPATUBHOTO TMOPSIKA
YCTAaHOBJICHHSI WJIM PETUCTPAIMA KAKOTO-THOO KOHKPETHOTO FOPUIUIECKOTO
dakra.

4. Cynonpou3BOJCTBO 00 yCTaHOBICHUHM (DAKTOB, MMEIONIUX IOPUIUIECKOE
3HauYE€HWE B OCOOOM TIPOM3BOJICTBE, - OTO HCKIIOYUTENbHAS KaTeropws,
npeaHa3HaAYeHHAs JUIsi KOMIIEHCAIUU JIeATeILHOCTH aJMUHUCTPATHUBHBIX OPTaHOB
P OCYIIECTBICHUN UM (DYHKIIMH PETUCTPAINHA OPUINIECKUX (DAKTOB U BbIIAUN
JIOKYMEHTOB 00 UX PETHCTpAIH BCIEACTBHE HEBO3MOXKHOCTH €€ BBITOJHECHHUS TI0
HE 3aBHUCSIIMM OT HUX OOCTOSITENIHCTBAM WJIM BMECTO HEE IMyTeM YCTAHOBJIICHUS
OTIENBbHBIX  IOPUANYECKUX (AKTOB € IIENIBI0  pa3pemieHus]  MPaBOBBIX
HEOomNpeAeNeHHOCTe ¢ 00s3aTeNbHOW K  TPUMEHEHHWIO  OTpeesIeHHON
COBOKYITHOCTBIO TIPABWJI, HOCSIINX XapaKTep YCJIOBHM, OCHOBHBIM M3 KOTOPBIX
SIBIISIETCSI OTCYTCTBHE CIIOPa O MpaBe TPakIaHCKOM.

5. [Ipu ompeneneHnn 1ead yCTAHOBICHUS IOPUIAYECKOTO (DaKTa 3asBUTEIb
00s13aH HE TOJBKO yKasaTh, JIJISl UEro eMy TpeOyeTcsi YCTAaHOBUTH FOPUIMYCCKHIA
dakT, HO W JOKa3aTh €ro IpaBooOpasyrollee 3HaueHHe. B 3TOH CBs3M clieayer
nononHuTh penakmuio cr. 267 ['TIK P®, rae BO3MOXHTh Ha 3asgBUTEINS
00s13aHHOCTh TIPEIOCTABICHUSI UM TPHUIOKEHHUS K 3asABJICHHUIO 00 yCTaHOBJICHHU
IOPUINIECKOTO (DakTa B BHJIE HOPMATHUBHOTO aKTa MaTepUALHOTO IpaBa, T
IOpUANYECKUN (aKT SBISETCS MPABOOOPA3YIOIIHM.

6. Paspemenne mnpoOneMbl 00s3aTENBLHOTO TPHUBICYCHUS B TPOIECC
PacCMOTPEHHUSI JIe7 APYTUX 3aMHTEPECOBAHHBIX JIUIT BO3MOXKHO MyTeM H3MEHCHUS
penakiuu 4.2 ct. 263 I'TIK P®, rae 3akoHomarenb HEMOCPEACTBEHHO OJDKEH
yKa3aTh Ha 0053aTeJIHHOCTh UX YYaCTHs B TIPOIECCE PACCMOTPEHHUS Jiea.

7. YperynupoBaHHe TPOOJIEMBbI OINPEIACICHUS BO3MOXXHOCTH TPUMEHEHUS
UCCIIeTyeMOM KaTEeropuy 0COO0T0 MPOU3BOJICTBA JJIs YCTAHOBJICHHS FOPUIUICCKIX

q)aKTOB I[P HAJIMYUHU BO3MOKHOT'O YCTAHOBJICHUS 3THUX KC IOPUIUICCKHX CbaKTOB
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B aJMHUHHCTPATUBHOM TMOPSAKE, a TakKKe B CiIydae, KOTJa 3aKOHOJATeNh HE
MPEAYCMOTPENT KaKOro-TMOO aAMUHUCTPATHBHOTO WM CYIAEOHOTO TMOPSAKA HX
YCTaHOBJICHHSI BOOOIIE, BO3MOXKHO ITyTEM OIpPEACIICHUs 3aKOHOAATEIIeM TEPEeUHs
IOpUANIECKUX (DAKTOB, TMOJUICKANMUX YCTAHOBICHUIO B AIMUHUCTPATUBHOM U
CyieOHOM TMOpSAAKe, WU IyTeM IPUMEHEHHS HWCKOBOI'O IIPOM3BOJICTBA, TJIC
YCTAaHOBJICHHE TpeOyeMoro puaudeckoro ¢dakta Oyaer OmpenessThes
OJTHOBPEMEHHO C YCTaHOBJICHUEM IOPUINIECKUX (PaKTOB MAaTEPUATHHOTO MPaBa.

8. YcTaHOBIICHHE IOKAa3aTeIbCTBCHHBIX (PAKTOB TOJBKO IPH pa3pericHUU
MIPaBOBOM HEOMPEACICHHOCTH 3asBHUTENS WM HMYIIECTBA BO3MOXHO 0e€3
00s13aTEIHPHOTO YKa3aHUs 3asBUTEJIEM Ha HACTYIUICHHE MaTePHAIBHO-TIPABOBBIX
nocJeIcTBU Juisi Hero. JlokazarenbCTBeHHBIC (DaKThl IMOATBEPKIAIOT TO, YTO
IOpUANYEeCKUd  (DaKT KOTrma-TO YK€ ObUT  3aperucTpUpoOBaH. YKa3aHHas
0COOEHHOCTh TPABOBOM MPHPOABI JOKA3aTEIbCTBEHHBIX (DAKTOB JIOJDKHA OBITH
omnpeesieHa 3aKkoHoaaTeneM B peaakuuu 4. 1 ct. 264 I'TIK P®, yto mo3poaut
WCITIOJIB30BATh ATO CBOMCTBO JOKA3aTEILCTBEHHBIX (DAKTOB HA TIPAKTHUKE.

B pabote wuccrmeayroTcs TONBKO 0OIMHMe MpoOJIeMbl YKa3aHHON KaTeTOPHH
0co00TO TMPOM3BOACTBA. BO3HMKHOBEHHE OTUX TMPOoOJIEM BO3MOXHO Kak B
pPa3IMYHBIX CTAgUAX TPOIeCca, TaK M MPU YCTAHOBJICHHHM OTICIBHBIX (DAKTOB,
UMCIOINX  IOpPUAMYECKOoe  3HaueHue. [Ipobiembl,  BO3HUKAIONIUME  TNpHU
YCTAaHOBJICHUH OTACIIBHBIX IOPUINYECKUX (DAKTOB, OTHOCSIIMXCA K OCOOCHHOCTSM
IIPUMEHEHUS TIPaBUJI KX YCTAHOBIICHUS, TPEOYIOT OTACIBHOTO HCCIICAOBAHMS.

TeopeTnueckas U IpakTUUYSCKas 3HAYMMOCTh MCCICAOBAHMS 3aKJIHOUAeTCs B

TOM, YTO TEOPETUUCCKUE TMOJIOKEHHUS U MPAKTUUECKUE MPEIOKEHUS MOTYT OBITh
UCIIOJIb30BaHbl, BO-TIEPBBIX, NP JajbHEHIIEH Hay4yHOH pa3paboTKe BOIPOCOB
CyZIONTPOU3BOACTBA 00 YCTaHOBIEHUHU (HAKTOB, UMEIOIINUX IOPUINYECKOE 3HAUCHUE
B 0COOOM MpPOU3BOJACTBE, BO-BTOPHIX, MOTYT OBbITh YUYTEHBI B 3aKOHOJATEIbHOU
pabote, B-TpEeTbUX, MOTYT ObITh MPUMEHEHBI B MPOIIECCE MPENOIaBaHUs Y4EOHOTrO

Kypca ['paxgaHckoro npomeccyaibsHOTO TpaBa.
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AHD063HI/I$I PE3VIBTATOB UCCICAOBAHUA

JluccepTranusi BBITIOJIHEHA U 00CYKJeHa Ha Kadeape rpakIaHCcKoro mporecca
["ocynapcTBeHHOTO 00pa3oBaTenbHOTO YUpexKACHUS BBICIIIETO
npodeccuoHansHOro 00pa3oBaHus «(CapaTOBCKash TOCYJapCTBEHHAs aKaJeMus
npaBa».

[lonmy4yeHHble B TMpoOIECCE MCCIEAOBAHUS PE3YJbTAThl JIOKJIAbIBAIKCH
aBTOPOM Ha €XETOAHBIX HAay4YHO-NPAKTUYECKUX KOH(pepeHIusx «JlepmaBUHCKUE
yrenus» [2004-2008r./ TocymapcTBeHHOro 00pa30BATEIBLHOTO YUPEHKIACHHUS
BbICIIETO MpodeccuoHanbHOro o0pa3zoBaHusi «TaMOOBCKHN TOCYyAapCTBEHHBIN
yHuBepcuter uM. [.P. JlepkaBuHa», Ha MEXPErMOHAIBHOM  HAy4YHOU
koH(pepenuuu «lIpaBo U mpaBoNpUMEHEHHE: UCTOPUS, MPOOIIEMBI, TEPCITIEKTUBBI»
(r. Emen, 15-16 cents6ps 2004); MexXIyHApOIHOW HAYYHO-TPAKTHUECKON
KoHpepeHmu «PehopMupoBaHHE TPAKIAHCKOTO 3aKOHOJATENBCTBA B YCIOBHSIX
pa3BHUTHS PHIHOYHBIX OTHOIIeHHI» K 10-1etuto npunstus 'K P® (r. Caparos , 1-2
okTsi0pst 2004.); Ha HAYYHO — MPAKTHYECKOW KOH(EPEHIIMA MOJOIBIX YUCHBIX-
nporeccyanucToB «Teoperuko-nporeccyanbubie npodiembl ['TIK u AIIK P®:
nyTH 1 criocoOb! ux pemenus» (Caparos, 12mas 2005.).

Pe3ynbTaThl M3bICKaHMII aBTOpa ampoOUMpOBaHbl U BHEAPEHBI B Yy4eOHBIi
npouecc MHctuTyTta mnpaBa I'ocynapCTBEHHOTO 00pa30BaTENIBHOIO YUPEKICHUS
BbICIIETO MpodeccuoHanbHOro o0pa3zoBaHusi «TaMOOBCKHN TOCyAapCTBEHHBIN
yHuBepcuteT uM. ['.P. JlepxaBuHa»; B y4eOHBIN MIPOIECC KypCOB IOBBIIIECHUS
KBATM(UKAIINKA aJBOKATOB AJIBOKATCKOM maynatel TamMOOBCKO# 001acTH.

[Io teme wuccnemoBanust aBTOp HMMeeT 18 HaydHBIX MyOIUMKaLMid OOLIUM
00beMOM 5 I1.1.

CTDVKTVD a Auccepranmumn OCHOBaHa Ha IMpUHIOUIIaxX JIOI'MKH u

MOCJIeA0BaTEILHOCTH M3J0KeHUsA. COINIacHO 1M MCCIEeNOBaHUs JUCCepTaIus
COCTOMT M3 BBEJICHUS, IBYX TJIaB, 3aKJIF0UEHUs, Onbauorpadumu.

OO0t 00beM nucceprauuu - 224cTpaHuilbl
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OcHoBHOe coaep:xaHue padoThl

Bo BBeaeHuM OOOCHOBBIBAETCS AKTYaJbHOCTh TEMBbl JUCCEPTAIMOHHOTO
UCCIIEIOBaHMsI, €€ TEOpPETUUYECKass U MpaKTU4ecKas 3HaUYUMOCTb. Ompenenstorcs
LEeId, 3aJa4d, METOMOoJOorus ucciaenoBaHus. POpMylMpyrOTCs  OCHOBHBIE
IIOJIO’KEHUS, BBIHOCUMBIE Ha 3alUTy M MOATBEP)KIAIOLIME HAYYHYIO HOBH3HY.
Otmeuaercss amnpoOanusi pe3ysibTaTOB UCCIENOBaHMS U HUX IPAKTHYECKOE
BHEJIPCHHUE.

IlepBasi raaBa «OTauMYUTENBHBIE CBOICTBA U OINpPEACIICHUE TOHATHUS
CyJIOTPOU3BOCTBA MO JiesiaM 00 YCTaHOBJIEHUH (PAKTOB, UMEIOIINX IOPUINIECKOE
3Ha4YeHUe B 0COOOM IPOM3BOJICTBE», COCTOUT U3 JIByX naparpagos.

B nepBom naparpadae (<KOMHCHC&I_II/IOHHOCTB N HCKIIOYHUTCIBHOCTh KakK

OTJIMYUTEIbHBIE CBOMCTBA CYyAOMIPOM3BOICTBA MO AesiaM 00 yCTaHOBJIECHUHU (DaKTOB,
UMEIOUINX IOPUAMYECKOE 3HAUY€HHE B OCOOOM NPOM3BOJACTBE», JIHUCCEPTAHT,
aHAJIM3UPYsl MaTepUalbHO-NPABOBYID IPHUPOAY COBPEMEHHOM HCCIETyeMOMN
KaTeropuu 0co00ro Mpou3BOACTBA, ONPEICISIET €€ OTIMYUTENbHbIE CBOMCTRA. [Ipn
3TOM HCCIEAYIOTCS CYIIECTBYIOLIME B HACTOSLIEE BpeMs NpoOJieMbl ee
NPUMEHEHHs, a HMMEHHO. mpobiieMa HCHOJIb30BaHUS CBOMCTBA MaTepHAIbHO-
IPAaBOBOM HPUPOJBl JOKA3aTENbCTBEHHbIX (PAKTOB IpPU MX YCTAHOBJICHHUHU,
npobsieMa OIpeseeHHs] XapakTepa MPUMEHEHUs CamMoro CyJONpPOMU3BOJCTBA IO
nenaM 00 yCTaHOBIEHUHM (PAaKTOB, MMEIOIIUX IOPUAWYECKOE 3HAUYEHHE B OCOOOM
IIPOU3BOJICTBE.

JluccepTanT, B3fB 3a OCHOBY TeopeTudeckue wucciaenopanus P.OD.
KaiIncTpaToBoif', yuMThIBas — MPOHM3OIICAIIAE H3MEHEHHsS  OOIIECTBEHHO-
HYKOHOMUYECKUX OTHOILIEHUH, MU3MEHEHMs], MMPOU3OLIEAIINE BCIEICTBUE ITOIO B
MaTepUaIbHOM U MPOLECCYyaTbHOM 3aKOHOAATEIbCTBE, aHATU3UPYS JEHCTBYIOIIEE
3aKOHOAATENbCTBO,  PETYIMPYIOIIEEe  HUCCIEAYEMYH  KaTEeropurd  0codoro
IPOU3BOJCTBA, J€JaeT BBIBOJA O TOM, YTO IOTPEOHOCTh €€ IPHUMEHEHUs B

COBpeMeHHBIﬁ nepuoa omnpeacisieTtea CiacaAyrommuMnu MOMCHTAMMU. BO-HepBBIX,

! Cm.: P.®. Kammcrparoa YcraHoBIeHHe fopuamdeckux daxtos cyxoM, [ociopusaar, 1958.c. 24-35; Hayuno-
npakTrdeckuii kommenTapuii K ['TIK PCOCP /Ilox pen. P.®. KammcrpaTosoii u B.K. ITyunnckoro. —M.: U3a-Bo
«Opun. mur», 1965. €.249 asrop kommenrtapus — P.®. Kamuucrparosa)
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HEOOXOJMMOCTBI0O KOMIEHCHPOBATh MOTPEIIHOCTH JAEATEIbHOCTH 3aKOHOJATEls
npu (GOpMHUPOBAHMM HOPM MAaTEpUATBHOIO MpaBa B PACIPENETICHUH MEXIY
aJIMUHUACTPATUBHBIMU OpraHaMu (YHKIIMA YCTAHOBJICHUS WM PETUCTpPAllUU
TpeOyeMbIX IOpUANYECKUX ()AaKTOB M BBIAAYM JOKYMEHTOB 00 HX pErucTpaliui.
DTO OTHOCHUTCS K TaKOH BO3MOXHOW CHTyalldd, KOTJa 3aKOHOJATeNb IIpH
NPUHATHUA HOPM MAaTepHaJbHOTO IMpaBa HE MPEAyCMOTpen Kakyro-Inbo ¢opmy
YCTaHOBJICHHSI WJIM PETUCTPALIMU IOPUIUIECKOTO (PaKTa, BXOISIIETO B COCTAaB 3TOM
HOPMBI ~MaTEpUATBHOTO TMpaBa. OTH TMOTPEIIHOCTH  3aKOHOAATesl TIpH
(dbopMUPOBaHUN HOPM MaTEPUATIHLHOTO MIPaBa MOXKHO OOBACHUTH CII0KHOCTBIO ATON
npoueaypsl. Iloaromy 3akoHOmaTeNnb W OCTaBHJI  OTKPBITBIM  IIEPEUYCHD
IOPUANYECKUX (PAKTOB, KOTOpPBIE MOTYT OBITh YCTAaHOBJIEHBI C HCIIOJIb30BAHHEM
UcciieIyeMol kareropueit ocoboro mpousBoactBa /m.10 4.2 ct. 264 I'TIK Pd/.
OCOOEHHOCThIO TPUMEHEHHsI CyAeOHOTO YCTaHOBJICHHs (DaKTOB, HUMEIOIINX
IOPUIMYECKOE 3HAUCHUE B OCOOOM TPOM3BOJICTBE, B HACTOSAIICE BPEMS SIBISICTCS
TO, YTO 3aKOHOJAaTeNb MpH (OPMUPOBAHUM HOPM MATEPHAIBLHOTO TpaBa
CHEIMAIBHO  OMNpeAeNsieT NPUMEHEHHWE HCCIEeNIyeMOd KaTeropuu  0coOoro
MIPOM3BOJCTBA Il YCTAHOBJICHHUS OINpPENEICHHBIX IOPUANYECKUX (DAKTOB, UCXOJs
U3 MX 3HAYMMOCTH WU HMCXOJS M3 TOTO, YTO CYASOHBINA MOPSIOK YCTAaHOBJICHUS
IOpUANYECKUX (PAKTOB B 0COOOM MPOHM3BOJACTBE SBIISETCS MPUOPUTETHBIM TEpe.
aJIMUHUCTPATUBHBIM MOPSAIKOM, TaK Kak OH 0OoJjiee OOBEKTUBEH U JEMOKpPATHUYEH.
®akThl, ONpEIEICHHbIE 3aKOHOAATEJeM I YCTAHOBJICHHS C TIPUMEHEHUEM
UCCIIETyeMON KaTEeropuu 0co0Oro MpoM3BOCTBA, JOMOIHSIIOT MEPEYCHb COCTABOB
opuaudeckux ¢GakToB, s yctaHoBieHUs KoTopbix B [TIK P® 3akonomarens
onpeaeuyl 00s3aTeNbHy0 Cy/neOHyl0 (OpMy HX YCTAHOBJIEGHHS B 0COOOM
npou3BonactBe / mn.1-9 4.2 cr. 264 I'TIK P®/. Bo-BTopbiX, MOTPEOHOCTh B
UCCIIEyeMON  KaTeropuu  0CcoOOr0  TMPOWM3BOJCTBA  ONPENCISIETCS  TaKKe
HEOOXOIMMOCTBIO KOMITeHcalMu (BO3MEIICHUs) (DYHKIUM aIMHHUACTPATUBHBIX
OpraHOB B perucTpauuu TpeOyembIX OpUANYECKHX (PaKTOB U B BbIgaue

JOKYMCHTOB 00 9TOM, KOIJa aAMHUHUCTPATHUBHBIC OPralHbl HC MOT'YT 3TOro CACJIaTh
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caMHU 1O HE 3aBHUCSIIUM OT HUX OOCTOSITENHCTBAM. JTa HEOOXOJUMOCTbH MOXKET
MPOSIBIISITHCS B PA3JIMYHBIX CUTYAIUSX.

3akoHOJATENh, MPEAYCMOTPEB AAMUHUCTPATUBHBIM TOPSIOK PErUCTpalluu
TpeOyeMoro IOpUAMYECKOTO (paKTa, YCTAHOBWUJ TMpaBuia aJMUHHCTPATUBHOM
perucTpanuu TpeOyemMoro HpUIUYECKOro (akra, HO ITOT AIMUHUCTPATHUBHBIN
NOPSIIOK M €ro MpaBujia MO KaKUM-JIMOO MpUYMHAM He ObUIM HCIOJIb30BaHBbI.
Korna ’xe BO3HHMKaeT MOTPEOHOCTh B PETUCTPALMU TPEeOYEeMOTO HOPUIUYECKOTO
dakTa, agMUHUCTPATUBHBII OpraH, Ha KOTOPBIA BO3JI0KE€HAa OOSI3aHHOCTH €ro
perucTpanvu, HE MOXET 3TOTO CJeNarTh, TaK KaK BO3MOXHOCTh MPUMEHCHUS
OpaBWJI AaIMUHUCTPATUBHOM pErucTpaiuu TpeOyeMoro OpUAMYEcKOro (akrta
ynyieHa. Hanpumep, cyneOHoe ycraHoBieHue ¢akTta MPU3HAHMS OTIOBCTBA B
OTHOIICHUHU JIUIA, KOTOPOE MPHU3HABaNo ce0s OTIOM peOeHKa, HO HE COCTOSUIO B
Opake ¢ Marepbio peOeHKa, B ciydae cMmeptd dtoro jwuna (m.4 4.2 cr. 264 I'TIK
P®). be3neiicTBue camMux CYOBEKTOB I'PayKAAHCKOTO IPABOOTHOIICHMS CJCIIAI0
HEBO3MOXKHBIM  MPUMEHEHHE  TPaBWI  QJAMHUHUCTPATUBHOM  PETHCTpAIlUU
TpeOyeMOTO IOPUINIECKOTO (PakTa.

HeobxogumocTh kommeHcaruu (QyHKIIUNA aJMUHUCTPATHBHBIX OPTaHOB B
perucTpanuu TpeOyeMbIX IPUINYECKUX (PAKTOB BO3HUKAET U B TAKOW BO3MOMXKHOM
CUTyallM, Korja lopuaudeckue ¢GakTbl ObUIM 3aUKCUPOBAHBI HAJJIEKAIIUM
00pa3oM COOTBETCTBYIOIIUMH aIMUHUCTPATUBHBIMU opraHamu. OjHAKO mnpu
BO3HMKHOBEHUU MOTPEOHOCTH B IMOJYYEHUU WM BOCCTAHOBJIEHWU YTpPay€HHBIX
JIOKYMEHTOB 0 perucTpanuu TpeOyeMBbIX IOPUIUICCKUX (dakToB
aIMUHUCTPATUBHBIC OPTraHbl HE MOTYT BBIJIATh ATH JOKYMEHTHI, TAaK KaK OHHU HE
COXpaHWJINCh M BOCCTAHOBJEHUIO He mnoanexar. Hamnpumep, cynebHoe
yCTaHOBJICHHE (aKTa pErucTparuy POXKISHUS, YChIHOBICHHUS (ymaodepeHus),
Opaka, pactopxxenust Opaka, cmeptu (1.3 u.2 cr. 264 'TIK P®) B ciyuae xorma
aJIMUHUCTPATUBHBIE OPTaHbI [0 HE 3aBUCSIIMM OT HUX OOCTOSITEIbCTBAM HE MOTYT
BBIZIATh JIOKYMEHT O PETHCTPAIMH dTUX IOPUANYECKUX (DAKTOB WM BOCCTAHOBUTH

Hux.
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N3BecTHAa TEOPETUKO-TIPAKTUYECKAS] TOYKA 3pPEHHs, COIVIACHO KOTOPOU
yCTaHABJIMBAa€Mble TIPH HACTYIUICHHMH OTOW CHUTyaluu (aKThl  SBJISIOTCS
nokazatenbcTBeHHbIME (pakTamu ([1.dD. Enucetikun, M.A. Bukyt, [I.A. ®ypcoB u
ap.). CymiecTByeT ¥ MPOTUBOIOIOKHOE MHEHUE, B COOTBETCTBUU C KOTOPHIM ITH
dakThl He SBIAIOTCS jgokazatenbcTBeHHbIMH ([1.B. JlormHoB). B Hayke
IpaXKJaHCKOTO Ipoliecca MoJl A0Ka3aTeIbCTBEHHBIMU (paKTaMU MTOHUMAIOT (aKThl,
BXO/ISIIIIE B COCTaB MCKOMOTO FOPUIUYECKOTO (hakTa. ITU (PaKThl MOATBEPHKIAIOT
CYIIIECTBOBAHKE MJIM OTCYTCTBHE UCKOMOTO topuanueckoro ¢akra (I'.JI. OcokuHa).
ABTOp cuHMTaer, 4YTO JOKa3aTeIbCTBEHHbIE (PaKThl, YCTaHABIMBAaEMbIE C
IPUMEHEHHEM HCCIEyeMON KaTeropuu, €CTh HOPUIUYECKUE (PaKThl, KOTOPHIC
HEMOCPEACTBEHHO HE MOATBEPKAAIOT CYIIECTBOBAHUE WJIM OTCYTCTBHUE IPYrOro
IOPUANYECKOTO (haKTa, TaK KaK OHU CaMU SIBJISIIOTCS UCKOMBIMH M HECYT MPaBOBYIO
Harpy3ky. OHM MOJITBEPXKAAIOT TO, YTO IOPUAMYECKUN (DAKT KOrAa-To yxe ObLI
3apETUCTPUPOBAH COOTBETCTBYIOIIUM aJIMUHUCTpAaTUBHBIM opraHoM. [TIK P®
IIPEEMCTBEHHO COXPAaHWI BO3MOYKHOCTHb YCTAHOBJICHMS JOKa3aTEJIbCTBEHHBIX
(bhaxToB.

B HAaCTOsAIIEE BpeMs CYyILLIECTBYET npobiiema YCTaHOBJICHUS
JI0KA3aTeJIbCTBEHHBIX (PAKTOB C HCIOJIb30BAHUEM OCOOEHHOCTEM HX MpPaBOBOU
npupoasl. OcoOEHHOCTHIO MPaBOBOM MPUPOJBI JI0KA3aTEIbCTBEHHBIX (DAKTOB
SBJSETCA TO, YTO OHHM ONOCPENOBAHBI OT KOIZAA-TO 3apETUCTPUPOBAHHBIX IPOCTO
IOPUIUYECKUX (PAKTOB. YCTAaHOBJIICHHE IOPUIUYECKUX (DAKTOB 3aKOHOAATENEM
00s3aTeNIbHO  CBA3BIBACTCA C HACTYIUIGHUEM OIPENETICHHBIX MaTepHalbHO-
npaBoBbIx mocnenctBuit /u.l cr. 264 I'TIK P®/. ABrop cumrtaer, 4tro mpu
pa3pelIeHN CUTyallud PABOBOM HEOIPEAEIEHHOCTH 3asBUTEIISI IO OTHOLLICHHUIO K
KaKOMy-THOO MaTepHallbHOMY TMpaBy oOO0s3aT€IbHOCTb BBIMIOJHEHUS 3TOTO
TpeOOBaHMS OTHOCUTCS KaK K YCTAHOBJICHHUIO MTPOCTO IOPUIUYECKUX (DAKTOB, TaK U
K YCTAaHOBJICHHUIO JOKA3aTelIbCTBEHHBIX (DaKTOB. B ciyyae paspelienust cutyauuu
HEOIIPEAECIECHHOCTH B IPABOBOM IIOJIOKEHHWM 3asBUTENS WJIM HMYILECTBA, INPH
YCTAaHOBJICHUM JOKA3aTE€JIbCTBEHHbIX (DAKTOB, yKa3aHWE Ha HACTYIUICHUE

MaTCPUAJIbHO-IIPABOBBIX HOCJ'ICI[CTBHIZ HE AOOJDKHO OBITH 00s13aTEIBLHBIM
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TpeboBanreMm. FOpuamdeckuit (akT, HaIWMYUE KOTOPOTO MOATBEPKIAIOT
JI0Ka3aTeNbCTBEHHbIE (DaKThl, YK€ OBLT KOTJa-TO 3aperucTpUpOBAaH M HECET
MIPABOBYIO HArpy3Ky C MOMEHTA PETUCTpaluu. B 3TOM ciydae HCKIIOYaercs U
BO3MOKHOCTb YCTAHOBJIEHUS CIIOPa O MPABE.

Ha npakTuke MCNoOnIb30BaHHE HTOTO CBOMCTBA J10KA3aTEIbCTBEHHBIX (DaKTOB
HE TMOJYy4WIO JOCTaTOYHOIO pacnopocTpaHeHus. B memax paspemieHus
UccleqyeMol mpoOjemMbl B HayKe TPaKIAaHCKOTO IMPOLECCyalbHOTO IpaBa
CYILIECTBYET TOYKAa 3PEHHUSI O BBIJACICHUHU CYAONPOU3BOACTBA 00 YCTAHOBIIEHUU
JI0Ka3aTeNbCTBEHHBIX (DAaKTOB B paMKax HCCIEAYeMOW KaTeropuu 0coOoro
npousBoacTBa (I1.D. Enwmceiikun). OmgHako AWCCEPTAaHT CUMTACT, YTO IS
paspenieHusi JaHHOW MpoOJieMbl TIOCTATOYHO BHECTHM M3MEHEHHS! B ONpeeeHHUe
NOHSATUSA IOPUANYECKUX (PAKTOB, KOTOpoe ycTaHOBIeHO 3akoHogarenem B [TIK
P®, oOpatuB TemM caMbIM BHHMMaHHE MPABONPUMEHUTENSE HAa OCOOEHHOCTH
MaTepHalbHO-IIPABOBOM MPUPOJIbI 10KA3ATEIHCTBEHHBIX (DAKTOB.

Touka 3peHuss 0 TOM, UTO OMNpeAeNieHHEe MOHATUA IOPUINYECKUX (PaKTOB,
3aKpEIUICHHOE 3aKOHOJATENEM, HE COOTBETCTBYET ONPEACIICHUIO IOHSATHS
IOpUANYECKUX (DAKTOB, MPUHATOMY B OOIIEH TEOpUH MpaBa, UMeIa MECTO U paHee
(C.B. beipmuna). [lo MHEHHIO aBTOpa, OMNpPEACICHUE MOHATUS HOPUIANICCKHX
dbakToB B 0O0IIEld TeOopuM ImpaBa HE TOXKIECTBEHHO OIPEACIICHUIO MOHSITHUS
opuauieckux (akTos, 3akperienHomy B ['TIK PO, BcieacTBue cymecTBoBaHus 1
BO3MOYKHOTO YCTAaHOBJICHUS JI0Ka3aTeIbCTBEHHBIX (pakToB. OnpeerneHne noHsATus
IOPUANYECKUX (PAKTOB COMCKATENIb CYMTAET BO3MOKHBIM H3JIOXKUTh B CIEIYIOIIEH
peNaKIK: IPUINIECKUMH (PaKTaMH, YCTAaHABIMBAEMbBIMH B CYAOIPOU3BOJICTBE IO
nenaMm o0 yCTaHOBJIEHMHM (PAKTOB, MMEIOIIUX IOPUIUYECKOE 3HAYEHHE B 0COOOM
NPOM3BOJCTBE, SBISIOTCA KaK KOHKPETHbIE >KM3HEHHBIE OOCTOSITENbCTBA, C
KOTOPBIMH NPABO HEMOCPEICTBEHHO CBA3bIBAET BO3HUKHOBEHHE, U3MEHECHHE WIIN
IpeKpalieHue MPABOOTHOLIEHUH, Tak U (QakTbl, KOTOpbIe MOATBEPKIAIOT
PETUCTPALIUIO 3TUX KUZHEHHBIX 00CTOSITENHCTB.

HeobxoaumocTh koMmmeHcanuu (QYHKIUNA aIMUHUCTPATHUBHBIX OpPraHOB B

perucTpanuu TpedyeMbIX IOPUANIECKUX (PAKTOB BO3HUKAET U B TAKOW BO3MOKHOM
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CUTYyalluH, KOTJa aJIMUHUCTPATUBHBIM OpraH, PErMCTPUPOBABLIMN FOPUANYECKAN
(dakT ¥ BBIAABIIMIA JOKYMEHT O €r0 PErucTpalyu, AOMYCTUJ MPU 3TOM OIMIMOKY
WIM HETOYHOCTh. B 3TOM ciyyae JOKYMEHT O perucTpauuu TpeOyemoro
IOPUIMYECKOTO (PaKTa HE MOXKET BBINIOJHATH CBOIO POJIb JI0OKA3aTENbCTBA HATHUUS
ropuanyeckoro ¢akra. McnpasieHne oOHapyKE€HHOW OMIMOKM MM HETOYHOCTHU B
JOKYMEHTE O pErucTpaluuu TpeOyeMoro HpUINYECKOro Qakra CTaHOBUTCA
HEBO3MOJKHBIM BCJIEACTBUE TOTO, YTO OpPraH, BbIJABIIMN JAHHBIM JOKYMEHT O
perucrpanuu TpedyemMoro IpuANUEcKoro (pakra, nepecran CylecTBOBaTh.

VYka3aHHbIE MOMEHTHI HaJOOHOCTH MPUMEHEHHS HCCIEAYeMOW KaTeropuu
0Cc000r0 MPOU3BOJICTBA B COBPEMEHHBIN MEPUO]T TO3BOJIAIOT CAENATh BHIBOJ O TOM,
4YTO CYJONPOM3BOACTBO OO0 YCTAaHOBJIEHMM (AKTOB, HMMEIOLIUX HOPUINYECKOE
3HaYeHWe B  OCOOOM  MpPOU3BOJCTBE,  SBISETCS  KOMIICHCALIMOHHBIM.
KOMIIEHCAalMOHHOCTE  MOXKHO ~ ONPENEIUTh KaK OTJIMYMUTEIBHOE CBOWCTBO
UCCIIEyEMON KaTeropud Oco0Oro MPOM3BOACTBA. DTO CBOWCTBO OINPEAEIUIIO
MOSIBJICHUE MCCIEAYEMOM KaTeropuu 0coOO0ro MpPOHM3BOJACTBA, €€ MPUMEHEHUE B
nepuoJ craHoBieHus. CBOMCTBO KOMIIEHCALIMOHHOCTH OIPEAEIseT NPUMEHEHHE
UCCIIEyEMOM KATETOPUU U B HACTOSIIIEE BPEMS.

CBOHCTBO  MCKJIIOUUTENBHOCTH  CYJONPOM3BOACTBA IO  JeidaMm 00
YCTaHOBJIEHUM (aKTOB, MMEIOUIMX IOPUANYECKOE 3HAYEHUE B  0OCOOOM
IIPOU3BOJICTBE, ONPEAEIIAETCSA aBTOPOM B PE3YJIBTATE UCCIIEIOBAHUSA MATEPUAIBHO-
IIPaBOBOM IIPUPOABI €€ IPUMEHEHHMs], @ TAK)KE CYIIECTBYIOIIECH B HACTOALIEE BpEMs
npo0JieMbl ONpEeCHNs XapaKkTepa MPUMEHEHHUsSI CaMOM MCCIIeAyeMOil KaTeropuu
0co00ro mnpou3BOACTBA. B Hayke TrpakJaHCKOrO NpOIECcCyabHOIO IpaBa
CYIIECTBYIOT Pa3JIMYHbIE TOYKU 3PEHHUS O XapaKTepe NMPUMEHEHHUs HCCIELyEeMOU
KaTeropuu 0co00ro Mpou3BoACTBa. Tak, BEICKA3bIBAETCS TOUKA 3PEHHSI O TOM, YTO
BBIZICIICHHE 3aKOHOJATEJIEM HCCIEAYEMOIO CyAOIPOU3BOACTBA B OTACIBHYIO
KaTeropuio Jea 0co00ro NpOU3BOACTBA SBISAETCA NPUMEPOM IPUMEHEHHUS
muddepeHmanuu rpaxkaanckoro cyaonponssonactea (B.I'. JlykesiHOBa). MMmeer
MECTO TOYKa 3pEHHUs, COIVIACHO KOTOpPOM HcCcleayeMas KaTeropus ocodoro

IMPOU3BOACTBA ABJIACTCA onpeneﬂﬂfomeﬁ Hapsaady € MCKOBBIM CyAOIIPOU3BOACTBOM
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npu ocymectsiennn ¢ynknuu cyneoHoi Binactu (M.JI. Ilerpyxun). CymiectByer
TOYKA 3PEHUSI O HELEeIecOOOPa3HOCTH ACJIEHUS IPaKIaHCKOTO CYAONPOU3BO/ICTBA
Ha Buabl (M.K. TpeymrHukoB). DToil TOUke 3peHuUsi OJIM3Ka TOYKA 3PEHUS O TOM,
YTO HCCIeAyeMasi KaTeropusi 0co00ro MPOU3BOJCTBA SIBISETCS MCKIIOUUTEIbHON
kareropueit ([1.d. Enucelikun). M3BecTHBI TakKe TOYKH 3PEHHS O TOM, YTO
uccienyeMas KaTeropusi 0co0Oro MpOM3BOJCTBA SIBIAETCS YIPOIIEHHOW WIH
onmtumanbHOW  (D.M. Mypamsa, B.I'. Tuxuns), sBiseTcs mnpuMepoM
nporeccyanbHori 3koHoMuu (C.®. AdaHacbeB), CpaBHHMBAETCS C TNPUKA3HBIM
npousBoacTBoM (B.H. ApryHoB), OTHOCHTCS K MEXOTpPACICBOMY MaTepHAILHO-
nporeccyaabHoMy HHCTUTYTY (H.A. UyauHoBCKas). AHaIHU3 pa3IMdHbIX TO3UIIHMA
MO3BOJIIET aBTOPY CHIENATh BBIBOJ, YTO B HAYKE I'PAXKIAHCKOTO MPOLECCYaTbHOTO
IpaBa OTCYTCTBYET €IMHOE MHEHHE B OIpEICICHUN XapakTepa CaMou
UCCIIeyeMOM KaTeropuu 0co00ro npou3BoJIcTBa. Pemienne npo6iemMbl 3aBUCUT OT
YETKOW IMO3UIMM HAyKH B YCTAHOBJICHUM CBOWCTB MCCJIEAYEMOW KaTEropuH,
OTIPECIISAIONINX €€ XapaKTep, U B BO30OHOBICHUU KOHTPOJIS 32 €€ MPUMEHEHHUEM B
dbopme 00001IeHNS CyAcOHON MPAKTUKU CYJCOHBIMM MHCTAHIUAMH Pa3TMYHBIX
YPOBHEN.

ABTop paznpensier Touky 3penHus I[1.D. EnucelikuHa W CYUTAET, YTO
uccienyeMas KaTeropusi 0co0Oro MpOU3BOJCTBA SABISETCS MCKIOYUTENbHON
Kareropueil. MckarounTensHOCTh MPUMEHEHUSI HUCCIEAYEMOM KaTeropuu 0coboro
MIPOU3BOJICTBA ONPENEIACTCS HATUYUEM CUCTEMbI aIMUHUCTPATUBHBIX OPraHOB, B
KOMITETCHIIMIO KOTOPBIX BXOJUT YCTAHOBJICHWE WM PETUCTparus TpeOyeMBbIX
opuaudeckux (GakToB W BbIJada JOKYMEHTOB 00 uX peructpanuu. Ecmum
OTCYTCTBYET KaKON-IMOO MOPSAOK YCTAHOBIICHUS MJIA PETUCTPALIMU FOPUIUYECKUX
GbakTOB WM  aAMUHUCTPATUBHBIC OpPraHbl HE MOTYT 3aperuCTPHUPOBATH
IOpUAUYecKUui (DAKT U BbIAATH JOKYMEHT 00 UX PErUCTPALMU MO MPUYMHAM OT HUX
HE 3aBUCSIIUM, TO UCCIEAyEMasl KATErOpHs BCE PABHO OCTAETCS UCKIIFOUUTEIIBHOM.
B »TOoM ciydae ycraHoBieHue TpeOyeMOro OpHUIMYECKOro (hakTa BO3MOXKHO C
NPUMEHEHUEM TPUOPUTETHOIO KMCKOBOTO TMPOM3BOJACTBA, TI/€ TpeOyemblid

IOPUANYECKUN (aKT MOXKET ObITh YCTAaHOBJIEH HapsiAy C APYTHMMH IOPUANYECKUMU
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¢aktamMu,  BXOIOSMIIMMH B  COBOKYHNHOCTH  CHOPHOTO  MAaTE€pHAIbHOTO
paBoOTHOWIEHUA. [IpHOPUTETHOCTH NPUMEHEHHS HCKOBOTO IPOM3BOACTBA
OTpeNeNsieTCs TeM, YTO MCClelyeMas KaTeropusi sIBJIIEeTCs KaTreropuend ocodoro
IIPOM3BOJICTBA, a 3TO MPEAYCMAaTPUBAET IPU NPUMEHEHUH UCCIIENYEMON KaTErOpUH
coOJII0JIeHHEe OCHOBHOTO MpaBHiia 0COOOTr0 MPOU3BOJACTBA - OTCYTCTBHE CIOpa O
npagse. IIpeagmeroM wucciaenyemMoil KaTeropuu SIBIETCS OPUAUYECKHN HHTEpEC
3adBUTENSl B YCTaHOBIEHUH TpebyeMoro ropuanueckoro ¢dakra. Bo3moxHoe
BO3HMKHOBEHHE crnopa O (akre, O €ro JAOKa3aHHOCTU WJIM HEJ0Ka3aHHOCTU
COIIPOBOKIAETCS ITOCTOSTHHOM OITACHOCTBIO YCTAHOBJICHHsI CIOpPA O IPABE, YTO
UCKJIIOYaeT MPUMEHEHHE HCCIEeIyeMOH KaTeropuu ocoOoro Mpou3BOACTBA
BooOIIe. BbIBOA 0 NOpPUOPUTETHOM MNPUMEHEHUH HCKOBOTO TPOU3BOJICTBA
ONPENEISIETCA W TEM, YTO IOPUAMYECKANA HHTEPEC 3asiBUTENS B YCTAHOBJICHUH
TpeOyeMoro emy ropuaudeckoro ¢akra HOCHUT HE TOJbKO BHEIIHUN
nporeccyanbHbiii xapaktep (.M. Ueuot, P.E. I'ykacsiH), HO U OmocpeI0BaHHbIM
matepuanbHbid  Xapaktep (M. JKepyomuc). ABTOp cuMTaeT, YTO ONPEICIHTH
npaBooOpa3yloliee 3HaueHHe TpeOyeMoro HOPUIANYECKOro Qakra cyJ MOXKET
TOJNBKO TPH IIPOBEPKE HAIWYUA BCEro IOPUIMYECKOTO COCTaBa  TOTO
MaTepUalbHOrO IpaBa, KOTOPOE XO4YeT TOJYYHTh 3asBUTENIb B OyIyIIEM.
MarepuanbHoe MpaBo, KOTOPOE XOUYeT MOJIYYHTh 3asBUTENIb B OyIylleM Mpu
YCTaHOBJICHUH IOPUAMYECKOrO (akTa, XOTAd U SBISETCS OECCIIOPHBIM, OJHAKO
HEMOCPEACTBEHHO HCCIEAYETCS CYAOM, U UM € OINPENENAEeTCS BO3MOYXKHOCTH
OPUMEHEHHS CcaMOWl  HCCIEAyeMOH  KaTeropum ocoOOro  MmpOHU3BOJCTBA.
[IpumeneHue ucciaenyemMon KaTeropun 0co00ro MPOU3BOACTBA aXKe PU HATTUUUN
cOOJII0JIEHUsT BCEX YCJIOBHI €€ MPUMEHEHUS HE HOCHUT 00s3aTelIbHbIN XapakTep.
Kak cuurtaer aBTOp, BBIOOp MPHUMEHEHUS HCCIEAYEMOW KaTeropuu 0coOOoro
MPOU3BOJICTBA WJIM NPUMEHEHHUE HCKOBOTO IMPOM3BOJCTBA ONPENEIAECTCS CaMUM
3asIBUTEJIEM UCXO/ISl U3 IPUHLIUIA TUCTIO3UTUBHOCTH.

CBOMCTBO  MCKIIFOUHUTEIBHOCTH  ONpENENsieTcs W OPUCYLIEHd  TOJBKO
UCCIIeyeMON  KaTeropum 0coOOoro MpOM3BOACTBA  MaTepHUabHO-TIPABOBOU

OpUPOAOM MPUMEHEHUs. OITO CHTyalud B BHUAE pa3IMYHBIX MPABOBBIX
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HEOIIPEeIEHHOCTE B OTHOLIEHUH CaMOI'0 pa3HOOOpa3HOIro Kpyra 0OCTOSITENLCTB,
neivicruit, coobrThii (M. A. Muxaiinosa). [IpaBoBasi HeONpe1eJIeHHOCTh BOZHUKAET
TOrJa, KOrJa aJMUHUCTPATUBHBIE OPTraHbl OTKAa3bIBAIOT 3asIBUTEIIO B OOPMIIEHUN
€ro  MaTepualbHOTO IpaBa  BCIEACTBHE  OTCYTCTBUS  JOKYMEHTAJIbHOTO
HOJTBEPXKJIEHUS OAHOIO HOPHUAMYECKOro (hakTa, KOTOPHIA BXOJUT B COCTaB
MaTepUagbHOro IMpaBa, TpeOyeMoro 3asBUTEN0, M  SBISETCS B  HEM
npaBooOpasytomumM. [Ipu 3TOM HET BTOPOW CTOPOHBI C MPOTHUBOIMOIOKHBIM
IOpUANYecKUM HHTepecoM. KOHQIMKT B BHIE crmopa O IpaBe OTCYTCTBYET.
3asBUTEIb HE MOXKET MPUMEHHUTHh aAMUHUCTPATHUBHBIN NOPSAIOK IJIs pa3pelueHus
BO3HHUKILIEW CHUTyallMH, TaK KAaK aJMUHUCTPATUBHBIM OPraH HE MOXKET BbIIATH
JOKYMEHTbl O PpErucTpauuu TpeOyemMoro OpUANYECKOro (akTa, MOTOMY 4YTO
aJIMUHUCTPATUBHBIA OpPraH WIM HE MPETyCMOTPEH 3aKOHOAATENIeM BOOOINEe, WU
OH HE MOXET BBIIOJHUTh CBOK (YHKIMIO [0 HE 3aBUCSIIMM OT HEro
oOcrosiTenscTBaM. Jlpyroro nopsijika yCTaHOBJIEHUSI TPeOyeMOIro HOPUIUYECKOTO
¢dakTa 3akoHOHaTeNb He mpexycMmorpen. [IpaBoBas HeompeaeneHHOCTh MOKET
BBIP@XAThCSl B PA3IUYHBIX (JOPMAX B 3aBUCUMOCTH OT TOTO, KaKOW IOPUINYECKUNA
dakT sBusSeTCs NpPEeaMETOM YcTaHOBIeHHUs. Eciau mnpeaMeToM yCTaHOBIICHUS
SBIIIETCS MPOCTO OPUIMYECKUI (PakT, TO MpaBOBas HEONPEAEICHHOCTb MOXKET
IPOSIBIITBCS. B BUJIE HEOINPEICICHHOCTH 3asBUTENS 110 OTHOLIEHHUIO K KaKOMY-
anbo MaTepuanbHOMy TmpaBy. Eciaum mnpeaMeToM yCTaHOBICHHS — SIBISETCS
JI0Ka3aTeNbCTBEHHBIN (PAKT, TO MPaBOBasi HEOIPEIEIEHHOCTh MOXKET MPOSIBIATHCA
TaKX€ B OTHOILIEHWM IIPABOBOI'O ITOJIOKEHMSI CaMOIO 3asiBUTEIN WIM IIPABOBOIO
IIOJIOKEHUST ~MMyLlecTBa. MarepuanpbHO-IIpaBOBas IPUPOAA  MCCIEAYEMOU
KaTeropuu 0co00ro Npou3BOACTBA ONPEEIIAET OTPAHUUEHHOCTD €€ IPUMEHEHUS.

M CcKII0YNTENBHOCTh ONIPEAEISIETCS M TEM, YTO 3aKOHOAATENb MPELyCMOTPEIN
JIOBOJIBHO ~ CJIOKHYIO IPOLECCyalbHYI0 (OpMy NPHUMEHEHHUs HCCIenyeMon
kareropuu. Mccnenyemas Kkareropuss OTHeceHa K 0cCoOOMY HPOU3BOCTBY.
[IpumeHeHne wHccIenyeMOd KaTeropud HOCUT DJIEMEHTBI  IPOLECCYATBHOU
YIPOLIEHHOCTH, OJHAKO 3aKOHOJATEb ONPEACIHI Il €€ NPUMEHEHUs, KpoMe

0o0ImuUX TpaBU TPAKIAHCKOTO CYIOTPOM3BOJCTBA, OOMIUX TOJIOKEHUH 0CO00TO
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IMpOU3BOACTBA, IOBOJIbHO CJIOJKHBIN COCTaB CBOHX, 00s13aTeNBLHBIX JJIA UCITIOJTHCHU A
npaBuji, ONPCACICHHBIX HM KaK YCIIOBUA. M CKIIOYUTEIbHOCTh KaK CBOWCTBO
HCCHCHYCMOﬁ KaTCropuu HCO6XO,Z[I/IMO paccMaTpuBaTb B COBOKYIIHOCTH BCEX
YKa3aHHbIX IIPU3HAKOB. 910 IMO3BOJICT, B CJy4da€C BO3HUKHOBCHUS CHUTYyaAllUH
Ha,Z[O6HOCTI/I YCTAHOBJICHUS IOPUANYCCKOT'O (baKTa, OnpcaCInTb HCHCCOO6p33HOCTI>
IIPUMCHCHUA HCCHCHYCMOﬁ KaTeropnuu ocoboro IMPpOU3BOACTBA.

Bo Bropom maparpade «lloHsiTHEe CyqompoM3BOACTBA MO JeiaMm 00

YCTAHOBJIGHUH  (PAKTOB, UMEIONIUMX IOPHAMYECKOE 3HAUY€HHE B  OCOOOM
IIPOU3BOJICTBE» aBTOP OOOCHOBBIBAET TEOPETUUYECKOE M TMPAKTUUECKOE 3HAUCHUE
ONPEACIICHUSI YKA3aHHOTO MOHATHS. B 3TON CBSA3M ucclienyeTrcss MCTOPUYECKHM
MyTh PAa3BUTHS 3aKOHOJATENILCTBA, PETYJIUPYIOMIETO HCCIEAYEMYIO KaTEroOpHlo
0cO00OTO TIPOM3BOJICTBA, YCJIOBHO ONPENETSIOTCS OTambl pPa3BUTHS  CaMOU
UCCIIeyeMON KaTeropud 0co0Oro mpoOM3BOACTBA (CTAHOBJCHHE, pa3BUTHE,
COBEPIICHCTBOBAHHE).

Onpenensisa MOHITHE UCCIEAYEMON KaTEropuu, aBTOP UCXOAUT HE TOJBKO U3
TOr0, YTO 3Ta KaTEeropus SBIAETCS KaTeropueid ocoOOro mpou3BOJCTBA U €€
NPUMEHEHHE ONpEIeIsIieTCs TOJIBKO e¢ MpaBwiIaMu (YyCIOBUSAMH), KaK 3TO OBLIO
npuniaro panee (M.A. Kabakosa, C. Paxmonos, B.Jl. Kaiiropogos). s
ONpENECICHUSI TOHATHS aBTOPOM HCCIEAYIOTCA CXOJCTBA M pa3jauyusd B
MaTepUaNTbHO-TIPABOBOM TPHUPOJEC TPUMEHEHHS O0CO00TO TMPOW3BOACTBA U
UCCIIeyeMON KaTeropun ocoOOro mpou3BOJCcTBa. [l 3TOro aBTOpP CpaBHUBAET
pa3IMYHbIC TOUYKH 3PEHUS B ONPEICIICHUN TIOHATHS 0c000T0 Tpon3BoacTBa (M.A.
KabGakosa, B.I1. Bonoxxanun, B.B. bnaxees, JI.M. Yeuot, B.B. Baugpimes, [1./1.
JleproBa). B pe3ynbrare aBTOp HMPUXOIUT K BBIBOJY, YTO MaTepHaIbHO-IIPaBOBas
pUpoa MPUMEHEHHS UCCIIETyeMON KaTErOPUU 0COOOTO MPOU3BOJICTBA CIIOKHEE,
yeM  MaTepuajbHO-TIpaBOBas  MpUpoJa  MPUMEHEHUs]  camMoro  0co0oro
npou3BojcTBa. [IpuMeHeHre ucciienyeMoil KaTeropuy ONpeAessieTCsl HE TOJBKO
00s13aTeNIbHBIME TIpaBHIIaMU (YCIIOBHUSIMH) O0COOOTO MPOM3BOJICTBA, OCHOBHBIM W3
KOTOPBIX SIBJISICTCS OTCYTCTBHE CIIOpa O TpaBe, HO M 00s3aTeIbHBIMU MpaBUIaMU

(ycmoBusimu) camoil ucciegyemMor karteropuu. I[lommMo 3TOTO, HCCcnemyeMas
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KaTeropuss 0co0Oro  MPOM3BOJACTBA  O0JIaAaeT MPUCYHIMMU  TOJNBKO €M
OTIMYUTENLHBIMU CBOWCTBAMH KOMIICHCAIIMOHHOCTH M HCKITIOYHTEIHHOCTH.

Takum oOpazom, aBTOp (GOPMYIUPYET OINpEIeNICHHE TOHITUS HCCIeTyeMOn
KaTerOpuH 0cO0O0T0 TPaKAAHCKOTO CYAONMPOM3BOACTBA. CYAONPOU3BOJICTBO 00
YCTaHOBJIIEHUH (DAKTOB, WMEIOUIMX OPHIUYECKOE 3HAueHHEe B  0COOOM
IPOM3BOJACTBE - OTO HCKIIOYHTENbHAS KaTeropws, IpeaHa3HaYeHHAs s
KOMITCHCAIINH JICATEIbHOCTH aIMUHHCTPATUBHBIX OPTaHOB IPH OCYIIECTBICHUH
UMH (QYHKIIUU PETUCTPALNU FOPUANYECKUX (DAKTOB M BBIAAYM JOKYMEHTOB 00 MX
pEeTuCTpaIfii BCIIEACTBUE HEBO3MOXKHOCTH €€ BBIIIOJHEHHS 10 HE 3aBUCSIIUM OT
HUX OOCTOSITEThCTBAM HWJIM BMECTO HEEe IIyTEeM YCTAHOBICHHS OTACIbHBIX
IOpUAMYECKUX (DAKTOB C IIETBIO pa3pelIeHHs MPaBOBBIX HEONPEACICHHOCTEH C
00513aTeIbHON K IPUMEHEHHIO OMPEIEIIEHHONH COBOKYIHOCTBIO MPABUJI, HOCSIIUX
XapakTep YCIOBHW, OCHOBHBIM M3 KOTOPBIX SIBIISIETCS OTCYTCTBHE CIOpa O TPaBe
TPaKIAHCKOM.

Bropas riaaBa «lIpaBmia cygonpou3BOJCTBA MO JelaM 00 yCTaHOBIICHHUH
(aKTOB, IMEIOIINX OPUANIECKOE 3HAYCHUE B 0COOOM MPOU3BOACTBEY», COCTOUT H3
IBYX maparpados.

B nepsom Haparpad)e «Cucrema ImpaBuJI CyAOIIPOU3BOACTBA IIO J€IaM 00

YCTAaHOBJICHUH  (DaKTOB, UMEIOIIMX IOPUIUYECKOE 3HA4YeHHE B  0COOOM
MIPOU3BOJCTBE», aBTOP HA OCHOBAHWM aHaJM3a 3aKOHOAATEIbCTBA M Pa3IUUYHBIX
HAay4YHbIX TOYEK 3pEHHMS O BO3MOXHBIX TIpyINNax IMpPaBWI, YYaCTBYIOIIUX B
MPUMEHEHUU COBPEMEHHOTO CYJONPOU3BOACTBA 00 YCTaHOBJICHHH (PAKTOB,
UMEIONINX IOpUInYecKoe 3HaueHue B ocoooM npousBozactee (E.I1. Jlanuios, B.B.
bnaxees, I1.d. Enucelikun), omnpeaenser CUCTEMY MPaBUI HCCIACAyEeMOM
KaTeropuu 0coOoro mpou3BoACTBa. [log cucTeMoil yKka3aHHBIX MPaBUI CIEAYET
NOHUMATh BXOJSIIME B 0053aTENbHYI0 COBOKYIHOCTb YCTAaHOBJICHHBIE WU
ONPENCIICHHBIE CMBICIIOM 3aKOHA TIPYIIbl MPABUJ, XapaKTEPU3YIOIIUECS
ONPEACICHHON CaMOCTOSITEIbHOCTBIO, HCXOAsl M3 MX NPEAHA3HAYCHUS B
pEeryJInpoBaHUN UCCIENYyEMOM KaTeropuu 0coboro IIPOU3BO/ICTBA,

B3aMMOCBSI3aHHbIE MEXAYy COOOH €IMHCTBOM 3ajady pPAacCMOTpPEHHs Jena,
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NPUMEHEHHE KOTOPBIX OMpENENsIeTCs YCIOBHO OMPENENICHHON 0co00il rpymnmoii
MPaBUJI — IPUHIUIIAMY TPAaKJAHCKOTO MPOIECCYaTbHOTO MPaBa.

DTa cuUCTeEMA, 10 MHEHMIO aBTOPA, BKIIOYAET CICAYIOIIME TPYMIbI MPaBUII:
NPUHIUINBI TPAXKJAHCKOTO MPOLECCYaTbHOrO0 MpaBa KaK YCIOBHO OIpEJeiIeHHas
ocobasi Tpymma TpaBWil, OMNpeAesAoNias MPUMEHEHHWE BCEW CHCTEMBbI IMPaBHII
UCCIIeyeMON  KaTeropuu, oOIMe TMpaBuja MCKOBOTO TMPOU3BOJCTBA  Kak
0000mIeHHas] Tpynmna MpaBujl, KOTopas COJAEPKHUT B cede caMu OOIIMe TpaBuiia
HMCKOBOTO TPOM3BOJICTBA M OOIIME MHCTUTYThI OCHOBHBIX mojiokeHui ['TIK P®;
o01ye TOJIOKEHUSI 0CO0OTO0 TMPOU3BOJICTBA; CIEIHMAIBHBIE TPAaBWIA CaMOTO
CyneOHOTO yCTaHOBJIEHUS (aKTOB, UMEIONINX FOPUINYECKOE 3HAYECHUE B 0COOOM
MPOM3BOJCTBE; MpaBWia, COJIEP)KAIIMECS B PA3IMYHBIX HOPMATHUBHBIX aKTax
MaTepUaIbHOTO TMpaBa, PETrYJUPYIOIIUX JACSTEIbHOCTh pPa3IUYHBIX OPraHoB,
BBITIOTHSIOIIMX ~ aJIMUHUCTpaTUBHbIe  (yHKIMU. B nmaHHom  maparpade
HCCIICAYIOTCS TOJIBKO TPW TPYIINbl IMPABUJ YKAa3aHHOM CHUCTEMbI, a HMMEHHO:
IPUMEHEHHE TIPHHIIAIIOB TPAXKIaHCKOTO TIPOIECCYaTbHOTo MpaBa (OCyIIEeCTBICHHE
MPABOCYIUSI TOJBKO CyJaMHU, 3aKOHHOCTH, COCTS3aTEIbHOCTH U MPOLIECCYATHHOTO
paBHOIIPABUs, TUCIO3UTHBHOCTH), OOIIWE IpaBWJIa HCKOBOTO IIPOW3BOICTBA,
BKJIIOYass oOIHMe WHCTUTYThI OCHOBHBIX TmojoxkeHudd [TIK P®; mnpasuna,
COZEpXkallluecss B pA3IMYHBIX HOPMATUBHBIX aKTaX MAaTEpPUAIBHOTO IIpPaBa,
PEryJIUPYIOIIUX JIeSITEILHOCTh Pa3JIMYHbBIX OpTraHoB, BBITIOTHSIFOIITIX
aIMUHUCTPATUBHBIE (DYHKITUH.

Bo Bropom naparpade «IIpaBuna (yciaoBusi) CyTOMpOU3BOACTBA 1O JIeIaM 00

YCTAHOBIICHNH  (DAKTOB, WMEIOIUX OPUIMYECKOE 3HAYeHHE B  0COOOM
IPOM3BOJICTBE», HCCICAYIOTCS NpaBWia, ONpEACICHHbIE 3aKOHOJATelIeM Kak
ycnoBus. DTO npaBwio (ycloBHe) OOIIMX MOJOXKEHHH 0cO00TO MPOU3BOJICTBA H
crienuanbHple TpaBwiia (YCIOBHS) caMOW HMCCIIEAYeMO KaTeropuu 0co00ro
npousBoacTBa. CBOWCTBOM, OOBEIUHSIIONIMM OSTH TPYIMIbl MpaBui (yCIoBHii),
SBIISICTCSI TO, YTO TOJBKO WX O00s3aTENbHOE COOJIOACHUE JENaeT BO3MOXHBIM
IPUMEHEHHE HCCIIEAYEMO KaTeropuu ocoboro mpou3BoiacTBa. O0s3aTeNbHOCTS

coOmoneHust ATUX  mpaBuin  (YCIOBUH) B COBOKYIIHOCTH  ONpPEACISeT
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CaMOCTOSITEJIBHOCTh MaTe€pHaIbHO-IIPABOBOM MPHUPOJBI UCCIEAYEMON KaTeropuu
0Cco00T0 IPOM3BOJICTBA.

ABTOpPOM aHANU3UPYIOTCA MPOOJEMBbl NPUMEHEHUS 3THUX TPYII IPaBHIL.
CyiiecTBOBaHHE B HACTOSIIEE BpeMsl MPOOJEMbI OIMpENeiICHHs] YCTAaHOBIICHUS
cropa o IpaBe MpU BO3MOXKHOM BO3HMKHOBEHMHM CIIOpa O (pakTe BCIEACTBUE €rO
HEJOKA3aHHOCTU CBSI3aHO C IPUMEHEHHEM OCHOBHOIO IpaBWia, OOLIMX
MOJIOKEHUH 0CO00Tr0 MPOU3BOACTBA, BO3MOXKHOCTH TMPUMEHEHHSI HCCIEeIyeMOn
KaTerOPHH 0COOOTO TPOU3BOJCTBA TOJBKO B OTCYTCTBHH cIiopa O mpase (4.3 CT.
263 TTIK P®). ABrop mnpuaepXuBaercsi TOYKH 3pEHHs, YTO HCCIexyeMast
KaTeropusi sBIeTCd OECCIOpHOM, OJHAKO NpPU €€ TNPUMEHEHHH BO3MOXKHO
BO3HMKHOBEHHE criopa o (akTe BCIEACTBHE ero HexokazaHHoctu (P.O.
KammuctpatoBa, M.A. Bukyt, E.A. Bopucosa, C.A. MBaHoBa u ap.). CymiecTByer
U Jpyras TOYKa 3pEHUs O TOM, YTO JIOOOH CHop O JOKa3aHHOCTU WU
HeloKka3aHHOCTH (akTta sBasiercs crmopom o mpaBe (M. Bb. Mopeiin, H.A.
Kepyomuc, [1.D. Enuceiikun u ap.). ABTOp NPUAEPKUBACTCS TOUYKH 3PEHHSI O TOM,
4TO IOJ CIIOPOM O IIpaBe, AENAKOLIMM HEBO3MOKHBIM IIPUMEHEHUE HCCIIELyEeMOU
KaTeropuu, cleAyeT MOHMMAaTh HE JI00OW CIop, KOTOPBIM, HCXOAsS U3 PpOJIU
IOpUANYECKUX (AKTOB B MEXaHU3ME IPABOBOTO PETYJIUPOBAHUS, MOXKET
paccMaTpuBaTbCs Kak IPABOBOM, a TOJBKO CIOp O IIpaBe, XapaKTEPHBIM UL
uckoBoro mpousBojactBa (C.A. VBaHoBa), Kak KOH(MIMKT M3-3a MOCATATEIHCTBA
omHoro juna Ha mpasa npyroro (H.K. MscaukoBa). OnpenennuTts yCTaHOBICHHUE
cropa O MpaBe NPy BO3MOXKHOM BO3HHMKHOBEHHHU criopa O (hakte ObIBaeT OYEHb
cinoxuo (P.®. Kammmctparosa). B 3ToM cyTh npo0ieMbl. Y CTaHOBJIEHUE CIIOpa O
IIpaBe OINpPEACIACTCS IOPUANYECKUM UHTEPECOM APYTHX 3aWHTEPECOBAHHBIX JIMLL.
OnpeneneHre yCTaHOBJIEHHS CIIOPA O MPABE HE MPEACTABIISIETCS CIOXKHBIM, ECIIH B
KauecTBE JPYTrUX 3aWHTEPECOBAHHBIX JIMI[ BBICTYNAIOT (PU3NYECKUE JIMIIA.
CI0)KHOCTB OIpEAEIICHUs] BO3HMKAET B TOM CJy4dae, €CJIM TAKOBBIMM SIBJIIFOTCS
IOPUMYECKUE JULA. YCTAaHOBJIEHHE CIIOpa O IMpPaBe MPOUCXOAUT TOrJa, KOrnaa
IOPUIMYECKUM JIMIIOM OCIapUBaeTcsl MpaBooOpas3yrollee 3HaueHue TpeOyemoro

HPUANICCKOTO CbaKTa WM 'y OpUIWYCCKHUX JIMI OHPCACIACTCS HAJINYNC
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IOPUINYIECKOTO HHTEpeca K MaTepPHAIBHO-TIPABOBBIM TIOCIEJACTBUSIM B Cliydae
BO3MOYKHOTO OTKa3a 3asBUTENI0 B YCTAHOBJIEHUU TPEOYEMOTO HOPHINYECKOTO
¢dakra. Torma rOpUANYECKOE JHUIIO CTAHOBHTCS CYOBEKTOM TOTO MaTEpPUATBHOTO
mpaBa, KOTOPOE XOYET MOTYYUTh 3asBUTENb. Pa3zpemnierune npoOaemMbl aBTOp BHIUAT
B u3MeHeHuu pepakuuu 4.3 cr. 263 ['TIK P®, ycranapiuBaroimieil 3To MpaBuio
MyTeM OIpeAeNiCHUs] 3aKOHOJATeNIeM TOHSATHS CIopa O TMpaBe. YUHUTHIBas POJIb
IOpUINIECKUX (PAKTOB B MEXaHU3ME MPABOBOTO PETYJIWPOBAHUS, aBTOP CUHTAET,
4TO pEIIeHUE TMPOOJIEMBbI BO3MOXHO TakKe IyTeM BBEICHUS HCCICIyeMOTO
CyZIONTPOU3BOACTBA 00 YCTAaHOBIEHUU (DAKTOB, UMEIOIIUX IOPUIUIECKOE 3HAUCHUE,
B 0c000€ MCKOBOE MTPOU3BOJICTBO C UCKYCCTBEHHBIM CO3/IaHUEM BTOPOI CTOPOHBI U
COXpaHCHHEM  CIEeUUaJbHBIX TPAaBWJI W  MPaBUJ, ONPEHCTAIONNX €€
KYTPOIIEHHOCTh». DTO HE HAPYIIUT CYMIECTBYIONIYI0 CHUCTEMY TPaxIaHCKOTO
CYIOTIPOM3BOJICTBA, €€ pa3jeliecHue Ha pa3IUYHbICe MPOW3BOJCTBA W Pa3pEIIUT
yKa3aHHyIO MpoOrnemy. B pabote nemaercs BBIBOA O TOM, YTO B apOUTPaKHOM
CYJIOTIPOM3BOJICTBE TAaKKe CYIIECTBYeT aHaioruuHas rnpoodiema (4.3 c¢r.217 ATIK
PD).

[IpobGnema mpuBIeYCHUS K YYACTHIO B JEJI€ APYTUX 3aMHTEPECOBAHHBIX JIHII
CBs3aHA C MPUMEHEHUEM NPaBHJI, yKa3aHHBIX B OOIIMX MOJIOKEHUAX O0COOOTO
npousBoacTBa (4. 2 cr. 263 I'TIK P®). Jlena ¢ mpuMeHEHHEM HCCACIyeMOM
KaTeTOPUH PACCMATPUBAIOTCS CYJIOM C y4aCTUEM JAPYTUX 3aWHTEPECOBAHHBIX JIHII.
[IpoGiiemMa cOCTOUT B TOM, YTO TPABONPHUMEHUTEIH HE PACCMATPUBAIOT HUX B
KauecTBe O0OS3aTeNbHBIX JIMIl, YYaCTBYIOIIUX B Jeiie. ABTOp TPHICPKUBACTCS
TOYKHU 3PEHUS, YTO JPYTHUE 3aUHTEPECOBAHHBIC JIUIA SBISIFOTCS MOTEHIIUATHHBIMA
orBetunkamu (M.C. IllakapsiH). Tonpko Apyrue 3anHTEPECOBAHHBIC JIMIA MOTYT
MOMOYb CYIy OINpPEACIUTh YCTAaHOBJICHUE CIOpa O TMpaBe MPU BO3SHUKHOBEHUU
copa o dakre. YdyacTue JAPYTUX 3aWHTEPECOBAHHBIX JIMI] OIPEAEICHO
3aKOHOJATENIEM B KauecTBE MpaBuja 0CoOOTo Mpou3BojcTBa. M3 aToro ciemyer,
YTO TIPUBJICYCHHE B TMPOIECC JPYTrUX 3aWHTEPECOBAHHBIX JIMI[ SIBIISCTCS
00s13aTeNbHBIM TIPABUIIOM, OIPEICICHHBIM 3aKOHOJATeNIeM KakK yCIOBHE. ABTOD

npejiaraeT Cleaylollee pa3pelieHrne 3TOW MpoOJeMbl: BO-TIEPBBIX, W3MEHEHHE
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pelakuuy  MpaBWja, ONPEACISIIONIETO  y4acTHEe B MPOLECCe  APYrux
3aMHTEPECOBAHHBIX JIMI, YKa3aB B HEM Ha 00S3aTEIbHOCTh WX MPUBIICUEHUS NS
yuactuss B mporecce (4. 2 cr. 263 T'TIK P®); BO-BTOpBIX, BKJIIOYCHHE
3aKOHOJIaTe]IeM B OOIMe MpaBmiia 0cOOOT0 MPOM3BOJACTBA WM B CHEIUATBHBIC
NpaBWJIa  MCCIEAYEMOW  KATErOpUM  OMNPEAECICHUWE  MOHATUA  JPYIuX
3aMHTEPECOBAHHBIX JIMII; B-TPEThUX, BHECEHUE 3aKkoHOAaTesieM B cT. 26/ T'TIK PO,
KOTOpasi COJAEPUT TMpaBWia O CHEIUATBHBIX PEKBU3UTAX 3asBICHUS 00
YCTaHOBJICHUH (paKTa, UMEIOIIETO IOPUANYECKOE 3HAaUCHHE, TOTIOJTHEHUE, COTIIacHO
KOTOPOMY 3asiBUTENh 0053aH yKas3aTh MPH IMOJAadYe 3asBJICHUS B HEM HAa HAIHYNC
JIPYTUX 3aMHTEPECOBAHHBIX JIUII.

[IponeccyanbHbIM YCIIOBUEM MPUMEHEHHUS UCCIEIYEMOM KaTETOPHUU SBISETCS
o0s13aTeIbHOE COOJIOJIEHHE €€ CHEIHAIBHOTO TPaBUIA, COTJIACHO KOTOPOMY
uccieayemMasi KaTeropuss MOXKET TPUMEHSATHCS TOJBKO MNPHU HEBO3MOYKHOCTH
MOJYYEHHS] 3asBUTEJIEM B HWHOM MOPSAAKE HAIJIEkKalux JOKYMEHTOB,
YIOCTOBEPSIOMUX 3TH (PaKThl, WJIA TPU HEBO3MOXHOCTH BOCCTAHOBIICHUS
yTpadeHHbIX TOKyMeHTOB (cT. 265" TIK P®). 1o HEBO3MOKHOCTBIO MOJyUEHHUS B
MHOM TOPSAKE HAJJICKAIMX JOKYMEHTOB CIIEIyeT MOHUMATh KaK BO3MOXHOCTb
YCTaHOBJICHUS TPEOYEMbIX IOPUANYECKUX (PaKTOB B aJIMUHHCTPATUBHOM TOPSJIKE,
TaKk ¥ HEBO3MOXXHOCTb HMX PEruCTpalyyd B aJIMUHUCTPATUBHOM MOPAJKE MO HE
3aBHCSIIAM  OT  aIMUHUCTPATUBHBIX  OpraHoB  ooOcrositenberBam  (P.O.
Kammuctpatosa, E.A. Bopucora). K npo0iemMe npuMeHeHHs yKa3aHHOTO TpaBUIia
OTHOCUTCS OTPEIEICHNE BO3MOXKHOTO YCTAHOBJIEHUSI TPEOyEeMBIX FOPHINYECKHUX
GbakToB B aIMUHHUCTPATUBHOM TMOPSAKE, YTO HCKIIOYAET MPUMEHEHHUE
UCCIIeyeMON KaTeropuu o0co0Oro MpoMU3BOACTBA, a TaKXKe OIpeAesIeHUe
CUTyalliM, KOTJa 3aKOHOJATelb HE TMPEayCMOTPEN KaKoTo-Tu00 MOpsiaKa
aIMUHUCTPATUBHOM  perucTpanud, aJIMUHHUCTPATUBHOIO WM  CyIeOHOTO
YCTaHOBJIEHUsI TpeOdyeMoro ropuaudeckoro (akra BooOumie. B nanHom ciyuae
npo0iemMa 3aKIIYaeTcsi B OTCYTCTBHHM aJMHUHHCTPATHBHOTO OpTaHa, KOTOPHIA
NoATBEpMI Obl HACTYIUJIEHUE ITOW cUTyalluu. PemieHue npoOieMbl BO3MOMKHO

IMIyTECM COCTABJICHUS 3aKOHOJATCIICM IICPCUHA FOPUINICCKUX (1)3KTOB, Mo JICKaIIuXx
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YCTAHOBIICHUIO B aaMHUHHCTpaTuBHOM mopsiake (A. A. MenpHUKOB), T
HEOOXOUMO yKa3zaHue u (PaKTOB, AJIi YCTAHOBJICHHS KOTOPBIX 3aKOHOJATEINb
npeaycMoTpesl cyAeOHbId mopsiAok. PemeHue 3Toil mpoOjemMbl BO3MOXKHO U B
pe3ynabTaTe MPUMEHEHUs Uil YCTaHOBIEHUS TpeOyemoro (akra MpUOPUTETHOTO
HCKOBOI'O  TPOM3BOJACTBA OJIHOBPEMEHHO C TpeOOBaHHMEM O MPU3HAHUU
MaTepHaIbHOIO MpaBa.

YcnoBueM NpUMEHEHUs HUCCIEAYyeMON KaTeropuu SIBISETCS 00s3aTerabHOe
coOJII0JIeHHe JIpyroro €€ CHeuajIbHOro MpaBuia, COIMVIACHO KOTOpPOMY B
3agBlIeHUU 00 yCTaHOBIEHUM (akTa JOHKHO OBITH yKa3aHo, JJIA Kakoil Ienu
3asBUTEII0 HEOOXOUMO YCTaHOBUTH JAaHHBIA PakT (cT. 267T'TIK P®D). IIpodnema
NPUMEHEHUSI YKa3aHHOT'O MPaBHJia COCTOUT B TOM, YTO MIOHUMAaHHUE U MPUMEHEHUE
3TOrO TMpaBWiIa HA MPAKTUKE OTPAHUYMBAETCS TOJBKO OOS3aHHOCTBIO 3asiBUTENS
yKa3aTh, AJI1 4YET0 eMy HEOOXOAMMO YCTaHOBJIEHHE 3TOTO (pakTa — AJis MOJyYEHUs
NIEHCUH, HACJIEICTBA, IPAXKIAHCTBA U T.J. ABTOp MPUACPKUBACTCI TOUKU 3PEHUS,
YTO COJAEpKAHME D3TOTO MpaBHJIa BKJIIOYAaET B ce0s HE TOJBKO OO0S3aHHOCTH
3asBUTENSl yKa3aTb HEOOXOJMMOCTh YCTAHOBJIEHHs (akTa, HO M OO0S3aHHOCTDH
3asABUTENS OMPECINUTh IOPUINUECKYI0 3HAUMMOCTh yCTaHABIUBAaeMoro ¢akra, To
€CTh €ro npaBooOpasylollee 3HaYeHUE B TOM MaTepUabHOM IpaBe, KOTOPOE OH
nomker monyunth ([1.0. Enwcedikun). ABTOp TaKke HNPHACPKUBACTCS TOUYKH
3peHHsl, 4YTO CyJ, HCXOAS U3 COBPEMEHHBIX TpPeOOBAHMI COCTA3ATEIHHOTO
mpoliecca, JODKEH BKIIOYHUTH ONpENeiIeHUEe MpaBooOpa3yIolero 3HaYeHUs
IOPUANYECKOTO (pakTa B MpeaMeT AOKa3bIBaHMs, a OO0S3aHHOCTH JIOKa3bIBaHUS
3TOT'O COCTOSHUS BO3JI0KUThH Ha 3asButens (M. B. Pemrernukosa). Kpome Toro,
HeoOXxoauMo nonosiHeHue peaakuuu cT. 267 I'TIK PD, koTopoe 3akitodaercs B
CJIEyIOIIEM: 3asIBUTEIIb B 3asBJICHUUA 00 yCTaHOBJICHHH (PaKTa JOJDKEH MPUBECTU
JI0KAa3aTesIbCTBa MPaBOOOPa3yIOIIEro 3HaYeHUsI TPeOyeMOTo I0pUANIECcKOro GakTa.
JInst TOATBEpXKACHUS ATOTO OH O0053aH MPEJOCTaBUTh CyAy NPWIOKEHUE K
3asBJICHUIO 00 YCTaHOBJICHUH IOPUAMYECKOTO (akTa B BUIEC HOPMATHUBHOIO aKTa
TOTO MaTepUAIbHOTO MPaBa, KOTOPOE OH XOUET MOJIYYUTh B OyIyIIeM U B KOTOPOM

TpeOyeMbli UM A YCTAaHOBIEHHUS  IOpUAMYECKH  (GakT  sBIsIeTCA
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npaBooOpasytonuM. B maparpade Takxke HCCIETyIOTCS OCOOCHHOCTH YKa3aHUS
[eJId TPH YCTAaHOBIICHUH JOKa3areiabcTBeHHBIX (aktoB (['. CrapomyOues, P.O.
Kammcrparoa, II.®. Emwmceiikun, B.Jl.  Kaiiropomos). IlIpoBoautcs
CPAaBHMTENIbHBIM AHAIU3 YKA3aHHBIX MNPAaBUJ C aHAIOrMYHBIMU IHpaBwiamu AlIK
P®, onpepensrorcss mociaeacTBUST BO3MOYKHOCTH PACCMOTPEHHUs Je€la MpH
HapylIeHUU YKa3aHHbIX npaBuil. [Ipu 3TOM aBTOp CUMTAET, UTO €CIIM 3asIBUTEIIb,
dopManbHO yKa3aB II€JIb YCTAHOBJICHUS TPEOyeMOro IOpPUAMYECKOro (axra, He
JI0Ka3all ero MpaBooOpasyrollnee 3HAYeHUEe, TO Cy[ HE JOJKEH OTKa3blBaTh
3asgBUTENIO B NpuHsITHH 3asBieHus (M.B. Pemernukosa, P.®. Kammcrparosa, B.
I1. Kubrmres, C.B.. [Toranenko, b.A. ['opoxoB), a JOKEH pacCMOTPETh €ro IIo
CYILIECTBY, OTKA3aB 3asBUTEIIIO B YCTAHOBJIEHUH IOPUINYECKOTO (aKTa.

B 3ak/Il04eHNH aBTOPOM M3JI0KEHBI OCHOBHBIE PE3YJIBTATHI IPOU3BEAECHHOTO
UCCJIeIOBAHUSI CYIOMTPOU3BOICTBA IO JieiaM 00 YCTaHOBJIEHUHU (PAKTOB, UMEIOIINX
IOPUIMYECKOE 3HAYeHHe B OCOOOM MPOM3BOJICTBE, JENAIOTCS BBIBOJBI U
OTIpEACIIAIOTCS MEPCIEKTUBBI JaTbHENIIeH HayYHO paOOTHI.

Cnucok ony0JIMKOBAHHBIX 10 TeMe AUCCePTALMH PadoT:
Crartbu, ony0JIMKOBAHHBbIE B BeYLIMX PeLleH3MPYeMbIX KYPHAJIAX U
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