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OBIIAA XAPAKTEPUCTHUKA PABOTbI

AKTyalIbHOCTh HccJeqoBaHusi. Ha coBpeMeHHOM JTame pa3BUTHS POCCUKCKOTO
rocyaapcTBa mpo0jemMa MpaBOBOM OXPaHbl MHTEIJIEKTYaIbHOM COOCTBEHHOCTH MPUOOPETAET BCE
OonplIyto 3HauYUMOCTh. OTO0 (akr. [loxTBepkaeHne TOMY MOXKHO OOHApYKUTh BO BCEX
MPOSIBIICHUSIX IOPUIMYECKON JEHCTBUTEILHOCTHU:

- B IPaBOTBOpYECTBE (MPUHATHI HOBBIC 3aKOHBI, TOCBSIICHHBIC PETYJIUPOBAHHIO OTHOIICHUMN
WHTEJUICKTyaJIbHON cOOCTBEHHOCTH: 4 4acTh I paxaanckoro kojaekca PD, deaepanbhblii 3aK0H «O
MATCHTHBIX TIOBEPEHHBIX», Y)KECTOUEHA YTOJOBHAas OTBETCTBEHHOCTh 3a HapyIlICHHWE TMpaB
WHTEJUICKTyalIbHON coOcTBeHHOCTH — B 2007T. kBanmudumupoBanubie cocTabl cT.146u c¢T.180 YK
OBLTM OTHECEHBI K THKKUM IPECTYIUICHUSM; MPUHATHI MocTaHoBleHus BepxoBHoro Cyma P® o
MPAKTUKE PACCMOTPEHHUS TPAKIAHCKUX U YTOJOBHBIX JEJ 110 HAPYIICHUIO IIPAaB MHTEIUIEKTyalIbHON
cooctBeHHOCTH («O BOMpOCaxX, BO3HUKIIMX y CYAOB HPU PACCMOTPEHHM TPAXKTAHCKUX JIel,
CBSI3aHHBIX C MPHUMEHEHHEM 3aKOHOJIAaTEebCTBA 00 aBTOPCKOM IpaBe M CMEXHBIX MpaBax» U «O
MPAKTUKE PACCMOTPEHHUS CYAaMH YTOJOBHBIX JIeT O HApyIICHUU aBTOPCKHUX, CMEXKHBIX,
U300peTaTeNIbCKUX M MATCHTHBIX MPaB, a TAK)Ke 0 HE3aKOHHOM HCIIOJIb30BAHUU TOBAPHOT'O 3HAKAY);
MOJMUCAaHbl MHOTOYHCIIEHHBIE MEXIAYHapOJHbIE COTJIAlleHHE M0 OO0phOe C HMHTEIUIEKTYalbHBIM
UPATCTBOM H JIp.);

- B MPaBONPHUMEHHUTEILHON ACATEIBHOCTH (YMCIO TPAXKIAHCKHX, aMUHHUCTPATHBHBIX H
YTOJIOBHBIX JIEN, CBSI3aHHBIX C HAPYIICHHEM IPaB WHTEUIEKTYAIbHONH COOCTBEHHOCTH, MOCTOSIHHO
pacTeT; BeAeTcs cucTeMarhyeckas paboTa mo OOHApYKEHHIO U IPECEUEHUIO0 MPOU3BOJACTBA U
NPOIaXKK KOHTpahaKTHOU TPOITYKIIHH),

- B Hay4yHO# cepe (3a mociemHue 7 JET KaXIbld TOM 3aIlUIIAIOTCS MUHHUMYM JIBE
JICCEPTAIUH, MTOCBSIIEHHBIC YTOJOBHO-TIPABOBOI OXpaHe WHTEIUICKTYaJIbHONW COOCTBEHHOCTH).

Bce 51O cBHaerenbcTBYeT O TOM, 4YTO (DEHOMEH MHTEJUIEKTYalbHOW COOCTBEHHOCTH
JETUTUMUPOBAH B OOIIECTBEHHOM CO3HAHUM, CIPAaBEMIMBO WHCTUTYIHOIM3UPOBAH HAIICH
MPAaBOBOM CHUCTEMOM W SBJISIETCA  pEATbHOM COIMAJbHOW IIEHHOCThIO. Hanmuuume yrosioBHO-
MPABOBBIX CPEJCTB, HAIICJICHHBIX Ha OXPaHYy MpaB Ha 0OBEKTHl HHTEIEKTYAIbHON COOCTBEHHOCTH,
ABJISIETCS. HEOOXOMMOCTBIO, BEI3BAHHON MHTEHCUBHBIM pa3BUTHEM WH(OPMALMOHHOTO OOIIECTBA.

Bricokuii ypoBeHh HHTEIUICKTYaTbHOTO MHPATCTBA AKTyalU3UPYET BOMPOCHI YTOJOBHO-
IPaBOBOM OXpaHbl MHTEJUIEKTYalIbHOM COOCTBEHHOCTH. VHTe/miekTyaabHOEe MHUPATCTBO IO
knaccupukanun OOH otHeceHo k ogHOMY M3 17 BUJIOB TpaHCHAIMOHATIBHBIX MTPECTYIUICHUH.

Hagexxnpl Ha TO, 4YTO JaHHYIO CHUTYalUI0O MOXHO H3MEHUTh OJTHUM  JIUIIb
COBEpILICHCTBOBAHUEM YTOJOBHOTO 3aKOHOJATEIbCTBA HJIM Y)KECTOUCHHEM HakazaHus (UTO yxe
UMEET MECTO) HE ONpaBbIBAIOTCS: 3aKOHOJATEIbCTBO MOHEMHOI'Y COBEPIICHCTBYETCS, CAaHKI[UH
CTaHOBSATCS OoJiee CYpOBBIMH, a TPECTYMHOCTh B JaHHOU cdepe mpomomkaer pactu. Tak,
HalpuUMep, MOXXHO OTMETUTh BBICOKUH M CTAOMIIbHBII YPOBEHb PACHpPOCTPAHEHHOCTH
npecTyIIeHu, npeaycMoTpeHHbiX c¢T. 146 VK (HapymieHne aBTOpCKUX U CMEXHBIX mpaB) u ¢T.180
YK (He3akoHHOoe wucronp3oBanue ToBapHoro 3Haka). B 2003 r. mo cr.146 YK 6bu10
3apeructpupoBano 1239 mnpecrymnenuii, B 2004r. — 1917,8 2005r. — 29248 2006r. — 7245,8
2007r. — 7874110 c1.180YK B 2003r. 3apeructpupoBano 352 npectymienus, B 2004r. - 238,B
2005r. — 4708 2006r. — 878,8 2007T. - 924.

[Ipy Takux ycIOBHSX HPECTABISAETCS Pa3yMHBIM TIOUCK HOBBIX METOJOJIOTHYECKUX
HANPaBIICHUH B UCCIICJOBAHUH TIOCTABICHHOU MpoOnaembl. OJHUM W3 3TUX HANpPABICHUN MOXKET
OBITH TOTBITKA aHAIKM3a JACHCTBUA HE OTAeNbHBIX cTareil YK P®, HemocpencTBEHHO OXpaHSIONTNX
npaBa WHTEIUIEKTYallbHOM COOCTBEHHOCTH, HO aHalu3 JACWCTBHUS BCEro MEXaHW3Ma YroJOBHO-
MPABOBOr0 PEryIupOBaHUs. METOAOIOTrMYECKON MPEANOCHUIKOM, CITyKallled TOCTUKEHUIO JTaHHOU
IEJIH, SIBJISIETCS BHIOOP THUIIA MIPABOIMIOHUMAHMS, HA OCHOBE KOTOPOTO U OyJeT OCYIIECTBICH aHATU3
JEICTBUS MEXaHW3Ma YroJIOBHOTO MPAaBOBOTO PETYIMPOBAHUs B cepe MPECTYMHBIX MOCITaTeNbCTB
Ha OOBEKThl HMHTEJUIEKTyaldbHOH coOcTBeHHOCTH. Oco0yl0 3HAYMMOCTh ceiuac mnpuoOpeTaer
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WHTErPAJIbHBIA THUIl TPABOIMIOHUMAHHUS W OCHOBBIBAIOIIASACS HAa HEM KOMMYHUKATHUBHAsI TEOPUS
Ipasa.

AKTyalTbHOCTh T€MbI MCCJIEIOBAHUS OMPEAEISIeTCS TEM, YTO MOJOOHBIA MMOJIXOJ paHee He
UCIIOJIb30BAJICSI TPU HUCCIETOBAaHUM TMPOOJEM YIrOJIOBHO-IPABOBOM OXpaHbl HMHTEJUIEKTYalbHOU
cobctBeHHOCTU. ET0 mpuMeHeHHe MO3BOJUT MOJYYUTh KAYeCTBEHHO HOBBIC 3HAHUS, C MOMOILBIO
KOTOPBIX MOXHO OyZJeT peumuTh omoenbHble TPOOJIEMbl  YrOJOBHO-TIPABOBOM  OXpaHBI
UHTEJUIEKTYaJIbHON COOCTBEHHOCTH. PemmTh 6ce mpobaeMbl B paMKaxX OZHOTO METOA0JIOTUYECKOTO
noAxoAa HepeanbHO. J[aHHOE NOJIOKEHHUE SIBISIETCS IMOCTYJIATOM IOCTHEKJIACCUYECKOTO THIA
HAYYHOH paliMoHalIbHOCTH, OIIPOBEPTAIOLIET0 METOJOJIOTHUECKUH (pyHIaMEHTATH3M.

Crenenbp  pa3padoOTaHHOCTH TeMbI HCCJIeIOBAHUS. Bonpocsl  yronoBHoOH
OTBETCTBEHHOCTH 3a MPECTYIUICHUSI MTPOTUB WHTEIIEKTYaIbHON COOCTBEHHOCTH PacCMaTPHBAIINCH
MHOTMMH y4EHBIMH, OJTHAKO 3Ta TEMa elle He ncyepraia ceos.

B nuccepranmsix, mMOCBSIIEHHBIX YTOJIOBHO-TIPABOBOM OXpaHe aBTOPCKOIrO MpaBa, CMEXHBIX,
n300peTaTeNbCKUX MpaB, MPaB Ha CPEJICTBA WHIAMBUAYAIU3AI[MN TOBAPOB, CEKPETHI MPOU3BOICTBA U
KPUMHMHOJIOTUYECKON XapaKTEPUCTUKE JaHHOW TMPECTyMHOCTH, MHOTO BHUMAHHS YIEISAETCS
HCTOPUU CTAHOBJICHUS MPABOBOIO DPETYIMPOBAHUS WHTEIIEKTYyaJlbHOMl COOCTBEHHOCTH, aHAIHU3Y
3apy0eKHOT0 YTOJIOBHOTO 3aKOHOJATENbCTBA, U3YUYEHUIO U TOJKOBAHUIO KOHKPETHBIX HOpM YK,
npeaiaraloTcs peKOMEHIAlMU 110 UX MPUMEHEHUIO Ha MPAKTHKE.

W3 coBpeMeHHBIX aBTOPOB, TPYIbl KOTOPHIX MOCBAIIEHBI YKa3aHHBIM IpoOiieMaM, CIeayeT
HazBath W.A. bimsuena, B.H. bongapesa, M.B. Bomunckoro, A.X. lN'ananaesy, I'.O. I'myxony,
O.A. [IBopsHKHHA, b.B. 3aBumoBa, JI.P. Kne6anoBa, J[.A.KoBamenko, A.A. Ko3zmioga,
A.Jl. Kopuaruna, B./l. Jlapuuesa, FO.B. Jlorsunosa, JI.I'. MaukoBckoro, M.1. Opemikuna, JI./.
Ckpebma, b.JI. Tepemenko, F0.B. Tpynuesckoro, [1.A. ®ununmnosa, P.b. Xamerosa, C.I1. IllepOy,
A.H. SIxoBneBa u ap.

HccnenoBanuii ke OEUCTBUS MexaHuzma y20/108HO-NPABOBO20 pe2yiuposanusi B cdepe
OXpaHbl UHTEIICKTyaIbHOW COOCTBEHHOCTH HE TTPOBOIMIIOCH.

CTOoUT OTMETHUTBH, UTO HAYYHBIX padOT 10 caMOi TeMe YrOJIOBHO-TIPAaBOBOTO PEryIUPOBaHUS
COBCEM HEMHOTro. Bompockl MexaHu3Ma yroJ0BHO-IIPABOBOI'O PETYIUPOBAHUS PaCCMATPUBAINCH B
MoHOTpadusIX TakuX Beaymux ydeHwix, kak B.M. Koran, H.M. Kpomaues, B.C. IIpoxopos, A.H.
Tapbaraes, I1.A. ®edenoB. OTnenbHbIE aCMEKTHl 3TOW KPYIMHOW yroJOBHO-TIPABOBOM MPOOJIEMBbI
uccnenoanuch E.B.  bmaroeiM, A.B.I'pomesbiM, B.K. JlytonoBeiM, T.B. KieHosoii,
E.B. JIsicenko, A.B. Manbsposoit, I'.O. IlerpoBoii, b.T. PasrunbauessiM, A.K. PomaHOBBIM.

O0bekT U mnpeaMer wucciaenoBanus. O0bekT M npeaMer HcciaeaoBaHus. OO0BEKTOM
HACTOAIIETO JAWCCEPTAIIMOHHOTO  WCCIEAOBAaHUS  SBISETCS COBOKYIMHOCTh  OOIIECTBEHHBIX
OTHOIIICHWW, BO3HUKAIOMIMX B cdepe yroJloBHO-TIPABOBOM OXpaHbl HMHTEIJICKTYaIbHOU
COOCTBEHHOCTH.

[IpenmMer uccnea0BaHUs COCTABIISIOT:

- HOpPMBI JIEUCTBYIOILETO U paHee JEeHCTBOBABIIETO YTOJOBHOIO 3aKOHOAATENbCTBA Poccuu,
IpeyCMaTPUBAIOLIME  OTBETCTBEHHOCTb 32  MPECTYIUIEHHWS TPOTUB  HMHTEJUIEKTYyalbHOU
COOCTBEHHOCTH,

- HOPMBI JIpYyTUX OTpacjeil poCCHUCKOro MpaBa, PEerJaMeHTHPYIOIIHE BOMPOCHI OXpaHbI
WHTEIIEKTYalTbHOW COOCTBEHHOCTH;

- Hay4Hble IMyOJIMKALMK [0 UCCIEAYEMBIM BOIIPOCaM;

- MPAKTHKA BBICHINX CYJEOHBIX OPTaHOB, CBSI3aHHAS C TOJIKOBAHHEM U MPUMEHEHUEM HOPM B
paccMarpuBaeMoi 00J1acTH;

- cyneOHasi M MPOKYpOpCKasl MpaKTUKA, CBA3aHHAS C BO30YKICHHEM WU PACCMOTPEHUEM
YTOJIOBHBIX JIeJ1 IO OXpaHe UHTEJUIEKTYaIbHON COOCTBEHHOCTH,;

- pe3yJbTaThl COLMOJIOTMYECKOTO OMpoca, MPOBEACHHOTO B paMKaxX HACTOSIIEH HaydyHOU
paboThl, M APYroi cOOpaHHBIN aBTOPOM AMITUPUIECKUN MaTEepHal.

Hean u 3apaum wucciaenoBanus. llenpio AuMccepTallMOHHOTO MCCIEIOBAHUS SIBISETCS
HayyHas  pa3paboTka mpoOjeM  COBEpIICHCTBOBAHHUSA  MEXaHHW3Ma  YrOJOBHO-TIPAaBOBOTO
perynmupoBaHusi B cdepe TMPEeCTYMHBIX TOCATATENLCTB HAa OOBEKTHI HHTEIUIEKTYaTbHOU
COOCTBEHHOCTH Ha OCHOBE KOMMYHHUKATHBHOTO THWIIa NPABOMOHMMaHUS U (GOpMyIUpOBaHUE
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NPEUIOKEHUN M PEKOMEHAANNN MO TMOBBIICHUIO d()PEKTUBHOCTH COOTBETCTBYIOIIUX YTOJIOBHO-
IIPaBOBBIX CPEJACTB.

JlocTikeHre Ha3BaHHOM 1EIM BO3MOXKHO MTyTEM PEILICHUs CIEAYIONINX 3aau:

e dopmanuzanus UCMOJIb3YEMbIX B MCCIEIOBAaHUU MOHITHM, Kacaomuxcs GeHoMeHa
«UHTEJUIEKTYaIbHAsE COOCTBEHHOCTB». MHTEJUICKTYaIbHAast COOCTBEHHOCTh, OOBEKT
WHTEJUICKTyaJIbHON COOCTBEHHOCTH, KOHTpagakT, KOHTpadaxius,
MHTEJUICKTYyaJIbHOE TUPATCTBO.

* BpisiBieHHE OCHOBBI Ul KpPUMHHAQIW3ALMKA HapyUIeHWM TMpaB Ha OOBEKTHI
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH.

* Omnpenenenrne KPUMUHOOOPA3YIONINX MPU3HAKOB HAPYIICHWH MpaB Ha OOBEKTHI
WHTEIJIEKTYalTbHOW COOCTBEHHOCTH.

e PazpaboTka Moenu MeXaHU3Ma YTOJOBHO-TIPAaBOBOTO PETYJIHPOBAHMM Ha OCHOBE
KOMMYHUKATUBHOI'O TUIIA TPaBOIOHUMAaHUSI.

* HccnenoBaHue MeXaHHW3Ma YTOJOBHO-TIPABOBOTO PETYIHPOBAHUS B cepe OXpaHbl
WHTEIJIEKTYalTbHOW COOCTBEHHOCTH.

*  Onenka s dekTUBHOCTH NENCTBUSA MEXaHu3Ma YTOJI0BHO-IIPABOBOI'O
perynupoBaHus B cepe oXpaHbl HHTEIIEKTyalbHOW COOCTBEHHOCTH.

* BaeceHne Hay4HO OOOCHOBAHHBIX MPEIOKEHHA 1O COBEPIICHCTBOBAHHIO HOPM
YrOJIOBHOTO  3aKOHOJATENbCTBA 00  OTBETCTBEHHOCTH 3a  NPECTyIHBIE
MOCSTAaTEIbCTBA Ha OOBEKTHl HWHTEIUIEKTYallbHOM COOCTBEHHOCTH, a TaKXKe
HOPMATHBHBIE AKThl HHBIX OTPACIel Mpasa.

MeTtoaosiorust 1 MeTOABI IUCCEPTANMOHHOTO MCCIeI0BAHNS. METO107I0TnYeCKast OCHOBA
HACTOALIETO HUCCIENOBaHUS Oa3upyeTcss Ha WHJealax I[OCTHEKJIACCHYECKOro THIMA HayYHOH
palMroHaIbHOCTH. MeXaHH3M YrOJIOBHO-TIPABOBOTO PEryJIMpOBaHUs (Kak W MpaBO B IIEJIOM)
ABJISIETCSI MHOTOACTIEKTHBIM SIBJIEHUEM, M [TIOTOMY €T0 HEJIb3s U3y4aThb HA OCHOBE OJHOTO METOJA.
B cBs13u ¢ 3TUM 0CO0YI0 3HAYMMOCTh MPUOOPETACT HHTETPAIbHAS TEOPHs ITpaBonoHUMaHUs. OHOMI
U3 Pa3HOBUHOCTEH MOCIIETHEH BBHICTYIaeT KOMMYHHUKATHBHAS TEOpHs MpaBa, oOpa3yromiasi Kapkac
HaIlleil METOJOJIOTHH.

BaxxHoe MeToHONOTHYECKOE 3HAYCHUE HMMEIOT TaKXkKe HACH JUANEKTHKH, CHUCTEMHOIO
MOAX0/a, TEPMEHEBTUKHU U COLUAIIBHON TEOPUN KOMMYHUKAaTUBHOI'O JE€HCTBHUS.

MeToauKy JaHHOTO HCCIEAOBaHUS 00pa3yeT COBOKYIMHOCTh OOIIEHAYYHBIX U CIICIIUATBHBIX
METOJIOB. aHalMW3, CUHTE3, ACHYKUUs, WHIYKIHs, abcTparupoBaHue, CpPaBHUTEIbHO-IPABOBOM,
COLMOJIOTUYECKHUM METOBI U JIP.

HopmaTuBayw 6a3y ucciaemxoBanusi coctapisier Koncruryuusi Poccuiickoit ®@enepanuu,
VYronosHsbii kogekce PO, YronosHo-nipoueccyanbHblil kogeke PO, Konekc Poccuiickoit deneparun
00 aJAMUHUCTPATHBHBIX TPABOHAPYIICHHSIX, [ paxkmanckuii koaekc P®, mocraHOBICHUS
Konctutynnonnoro u  BepxoBHoro cynoB P®, mnocranoBnenus IlpaButensctBa PO,
['ocynapcrBerHoit [Iymbr @enepansaoro Coopanust PO u npyrue HopMatuBHBIE akThl PO, HOpMBI
MexayHapoaHoro mnpaa (CormamieHue 1O TOPrOBBIM —aCHEKTaM IMPaB  HMHTEIUICKTYaJbHOU
coocrBennoctu (TPUIIC), bepHckas KOHBEHIMS MO OXpaHE JUTEPATYPHBIX M XYI0KECTBCHHBIX
npousBeicHNi, BcemupHas KOHBEHIMsSI 00 aBTOPCKOM IpaBe M Jp.), KOIU(DHUIIMPOBAHHBIC
yroJjioBHO-TipaBoBble akThl Poccuiickoit Umnepun, CCCP u PCOCP.

Teopernueckasi ocHOBa JuccepTanuu 0a3upyeTrcs Ha paboTax MO OOIIeH Teopuu INpaBa
MPEACTAaBUTENCH KJIACCMYECKOTO THINA HAyYHOW pPAIMOHAILHOCTH, TIO OOJIbIIEH 4YacTH,
npuBepkeHiieB HopmatuBusMa (nosutuBusMma). C.C. AmnekceeBa, M.U. Baiituna, A.B. Manbko,
H.MU. Maryszosa, A.C. Ilamkosa, .M. Yeuora, K.B.Illlynaukosa, JI.C.SBuua wu ap.
WuTterpanpHple TUIBI TPAaBONMOHUMAaHUS (HEKIACCHYECKHH U TIOCTHEKIACCHYECKHI THITBI HAyYHOM
palMoOHAILHOCTH) aHAIM3MPOBAIKCH Ha ocHOBe pador M.JI. HesBaxas, M.B. HembrTunoii, A.B.
[Tonsaxosa, N.JI. YectHOoBa 1 1p.

O6ocHOBBIBaAS KOMMYHUKAaTUBHYIO MOJEIIb MEXaHu3Ma YTOJI0BHO-TIPABOBOI'O
pETyJIHPOBaHMS, COUCKATEh MPHOETall K YK€ UMEBIIUMCS B QMIIOCO(PHUHN M COIMOJIOTHH BBIBOJIAM.
BaxxHoe TeopeTnueckoe 3HaUCHHE UMENH Tpyabl 1o ¢hustocoduu u conuosorun B.C. Crénuna, M.A
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I'pomoBa, A.JO. Mankesuu, B.A. CemenoBoili u 1p. Teopus KOMMYHUKAaTMBHOIO JAEHCTBHUS
MpOaHAIM3UPOBaHA Ha OCHOBE Tpon3BeaeHuit FO. Xabepmaca.

OyHIaMEHTATBbHOE 3HAYCHHE [UJIS HACTOSAIIETO HCCIIECIOBAaHUS MPEICTaBISIIOT PabOTHI
TEOPETUKOB  YroJoBHOro TmipaBa W  KpumuHoioros: S.UW. 'mnmunckoro, 1O.B. T'onuka,
A.N. [Joarosoi, B.K. JlytoHoga, A.D. XKanuuckoro, 0O.C.Hodde, B.M. Korana,
A.N. KopobeeBa, H.M. Kponauera, B.H.Kyapssuesa, H.D.Ky3nenosoi, H.A. Jlonamenko,
A.B.Haymosa, I'.O. IlerpoBoii, B.C. IIpoxopoBa, Bb.T. PasrunpaueBa, A.M. Papora, A.H.
TapOaraesa, [1.A. ®edenora, M./][. llapropoackoro u ap.

IMIMPHYECKYI0 0a3y McCJIeT0BaHUsI COCTaBWIM Marepuanbl 192x yronosubix aen (150 -
no ¢r.146 YK, 34 —mo cr. 180 VK, 4 agena — mo cr. 147 YK u 4 nmenma — mo c¢r.183 YK),
pPacCMOTPEHHBIX MPEUMYyIIeCTBEHHO cynamMu (CapaTOBCKOW H MockoBcko#l oOmacreit u
Craspononbsckoro kpast ¢ 2003 r. mo 2008 roasl, cTaTUCTHYECKHE JaHHBICE WHOOPMAIMOHHOTO
nearpa MBJl, wundopmanmonnoro uentpa ['YBJ] Caparosckoit ob6nactu, CyneOHOTO
nemapraMenTa npu BepxoBHoMm cyme P®, manusie ankerupoBanus 102 yduensix (mpodeccopos,
JIOIICHTOB, TIperoiaBaresieii) B 00JIaCTH YroJIOBHOTO mpaBa (M3 HUX 16 10KTOpOB HayK).

Hayunasi HOBHM3HAa [IHMccepTAllMOHHOTO HccjenoBanus. Hacrosas pabora sBisercs
NEpPBbIM  KOMIUIEKCHBIM  HUCCJIEIOBAHMEM  YTOJOBHO-TIPABOBOM  OXpaHbl HMHTEIIEKTYyaJIbHOU
COOCTBEHHOCTH TMOCIIE MPUHSATHUS:

- crienuanbHoro nocraHosneHus Ilnenyma BepxoBaoro Cyna P®, nocBsIeHHOro MpakTUKe
pPaccMOTpEeHHs CylaMU YTOJIOBHBIX JIeJ O HAPYIIEHUU aBTOPCKUX, CMEXKHBIX, H300peTaTeNbCKUX,
MaTEHTHBIX MPaB U MpaB Ha CPEJICTBA UHAUBUAYATU3AIlMU TOBAPOB U YCIIYT;

- yeTBepTOM yactu ['paxaanckoro koaekca P®, MOCBAIIEHHON pEryJIMpOBaHUIO OTHOIICHUH
B cepe MHTEIUIEKTYaIbHON COOCTBEHHOCTH.

B nanHoM uccrnenoBaHuM, B OTIWYHME OT MPEALIECTBYIONUIMX, BOIPOCH! YTOJIOBHO-TIPABOBOM
OXpaHbl HMHTEUIEKTYaIbHOH COOCTBEHHOCTH PAcCMATPHBAIOTCS B CBETE MPOOJIEMBbl MEXaHU3Ma
YrOJIOBHO-TIPABOBOTO pETyNHpoBaHMs. BrepBble B OTEUECTBEHHON HayKe YroJIOBHOTO IpaBa
npeasiaraeTcsi MOJEelNb MEXaHHW3Ma YTrOJOBHO-TNIPABOBOIO PETYJIMPOBAHHUM, OCHOBBIBAIOIIASICS HA
KOMMYHHUKaTHBHOM THUIIE MPAaBOIIOHUMAaHUS.

Kpome Toro, HOBHW3HA HCCIEAOBAaHHUS OTPaKE€HA B BBIPA0OTKE HAYYHO OOOCHOBAHHBIX
PEKOMEHAALNN MO COBEPILIEHCTBOBAHUIO HOPM YrOJIOBHOTO 3aKOHOJATENHCTBA 00 OTBETCTBEHHOCTH
3a HapyIIeHHS MPaB Ha O0HEKTHI MHTEIUIEKTYabHON COOCTBEHHOCTH.

OcHoBHbIE 110J10KeHHs], BBIHOCUMbIE HA 3aIIMTY:

1. [lepcrieKTUBHBIM HANpPaBICHUEM B TEOPHH YrOJOBHOTO TpaBa SIBISETCS pa3paboTka
MOJIEIM  MEXaHHW3Ma YTOJIOBHO-NIPABOBOTO  DPETyIUpOBaHus, Oasupylomeiics Ha  uaesx
WHTErPAJIbHOTO TUIA MPABOIIOHUMAHHUS, B OCHOBE KOTOPOTO JIEKUT KOMMYHHKATHBHAs TEOPUS
npasa.

2. MexaHu3M yroJOBHO-TIPABOBOTO PETYIUPOBAHUS B Chepe MPECTYIMHBIX MOCATATEILCTB Ha
OOBEKThl HMHTEJUIEKTYalbHOW COOCTBEHHOCTHM C TOYKHM 3PEHHUS KOMMYHHUKATHBHOIO I[0JAX0j1a
MpEeNCTaBIsIeT COO0M E€IMHCTBO COIMONCHXMYECKOTO MEXaHW3Ma JICWCTBUS YrOJIOBHOTO IpaBa
(nHTEpIIpeTalys TeKCTa YroJOBHOTO 3aKOHA, €ro JICTUTHMAIlHs, KOHCTPYHPOBAHHUE KOTHUTHBHOMN
HOPMBI YTOJIOBHOTO TIpaBa) M HOPMATHBHO-TIOBEJACHYECKOTO MPABOBOIO MEXaHHM3Ma, B paMKax
KOTOpPOTO PpEeau3yloTCsl KOHKPETHBIE IPABOOTHOIICHMSI MO COOJIOJCHUI0 U HCIOJIb30BaHUIO
YTOJIOBHO-TIPABOBBIX HOPM, & TAKXKE IO YCTPAHEHHUIO MPAaBOBOTO KOH(IUKTA, BEI3BAHHOTO (PaKTOM
COBEpUICHHUSI PECTYIIICHUS.

3. HopmatuBHO-IesTEIbHOCTHBIN  (MMOBEIEHYECKUH)  acleKT  yroJOBHO-IIPABOBOTO
perylnupoBaHus MPOSBIISETCS BOBHE UEpe3 pe2yiamugHbvle U OXpaHumebHvle TPaBOOTHOILICHUS.
LleHHOCTHO-TICUXUKOHOPMaTHUBHBII (cotmorcuXuyeCcKmii) acCIIEKT YTOJIOBHO-IIPABOBOT'O
pPErylIUpOBaHUsI MOXHO PACKpPBITh TOCPEICTBOM TIOHSATUN KOSHUMUGHbIE W  AKMYAlbHble
MPaBOOTHOLIEHUS.

KoruutusHble pecynsimuensie TPABOOTHOILIEHUS BO3HUKAIOT IMOCIE WHTEPIpETAlU U
JETUTUMAIMU YTOJIOBHO-IIPABOBOTO TE€KCTa. B MexaHuU3Me yrojioBHO-IIPABOBOTO PETYIMPOBAHUS B
cdepe MPEeCTYIMHBIX MOCITaTeNbCTB HA 00bEKTHI MHTEIIEKTYalbHOW COOCTBEHHOCTH TAKUM TEKCTOM
BeICTyMatoT cT.cT. 146, 147, 180, 188K (coBmectHO ¢ OO1ieii yacthio YK PD).



AKTyanbHbBIC pe2cynsimusHvle TPABOOTHOIICHUS HAYMHAIOT PEATM30BBIBATHCS B CHUTYAIlUU
OCO3HAHHOTO TTPABOMEPHOT'O UCIIOIL30BaHMS O0BEKTOB HHTEIUICKTYAIbHOW COOCTBEHHOCTH.

KoruutusHble oxpanumenvhvie TPABOOTHOIICHUS BO3HHMKAIOT B MOMEHT OCO3HAHHOTO
HapyIlIeHNUs HMHTEIJICKTYalIbHBIX TpaB, OXPaHSEMBIX YTOJOBHBIM 3aKOHOM. BcrTymieHue B cuimy
OOBHHHUTEIHHOTO TMPHUTOBOpPa CyAa BBI3BIBAET K JKU3HH aKTYalIbHOE  OXPAHUMENIbHOe
MIPaBOOTHOIIICHUE.

4. B cBeTe KOMMYHHKATHBHOTO THIA MPABOMOHUMAHUS HEOTHEMIIEMBIM 3JIEMEHTOM
MEXaHU3Ma YroJIOBHO-TIPABOBOTO PETyJIUPOBAHUS B Chepe MPECTYITHBIX MOCATATEIHCTB Ha OOBEKTHI
WHTEIJIEKTYaTbHOW COOCTBEHHOCTH BBICTYIAET COIMANLHO-TIpaBoBas JerutumManus cr.146,cr.147,
ct.180 1 cr. 183 VK. Jlerutumarius 3TuX crareid MpeacTaBisieT cOOOW Mporecc 0OOCHOBAHHS H
NpU3HAHKUS HaJIW4ds OOIIECTBEHHON OMAcHOCTH B JaHHBIX NesHUsXx. Co CTOpOHBI rocyaapcraa
yYKa3aHHBIN Tporecc 00bEKTUBUPYETCS MOCPEICTBOM MPOBEICHUS] KPUMHUHAINA3AIUH, CO CTOPOHBI
aJipecaToB yrOJIOBHO-TIPABOBBIX 3aMPETOB — MOCPEICTBOM COOIIOCHUS MPABUJ, YCTAHOBJICHHBIX B
cr.ct. 146, 147, 180, 183YK. CymecTByIOT 3HAYUTENbHBIC TPYIHOCTH B JICTUTUMAIINH
YKa3aHHBIMH aJIpecaTaMy YTrOJOBHO-TIPABOBBIX 3alPETOB HA HAPYIIEHUE UCKIIOYUTEIHHBIX IMPaB
nmpaBooOjagaTenied  u3-3a  3JIOYNMOTPEeOJICHUS  MOCIACAHUMH  CBOMM  MOHOIIOJUCTHYECKUM
MTOJI0KEHUEM.

5. VI3 Bcex BUIOB OTHONICHHH, CKJIAIBIBAIOIINXCS TI0 TTIOBOAY OOBEKTOB MHTEIUICKTYabHON
COOCTBEHHOCTH, B TEPBOOYECPEIHON YrOJOBHO-TIPABOBOM OXpaHE HYKAAIOTCS IKOHOMUYECKUE
OTHOIIICHUS, B CBS3M C YeM KPUMHHOOOpPA3yrolIue NPHU3HAKK TPECTYIUICHUH TPOTUB
WHTEIJICKTYaTbHOW COOCTBEHHOCTH [OJIKHBI OTpa)kaTh, B MEPBYID OUYEpellb, IKOHOMHUYECKYIO
HaIPaBJIECHHOCTh ITHX MOCSATATEIIbCTB.

6. B uuncne cpencTtB MexaHHW3Ma YTOJIOBHO-TIPABOBOTO PETYIHUPOBAHHS B cepe OXpaHb
WHTEJUICKTYyaJIbHONW COOCTBEHHOCTH, UCIIOJIB3YEMBIX CeYac B paMKaxX YTOJIOBHBIX OXPaHHUTEIbHBIX
MPABOOTHOIICHHH, OoJiee BCET0 HAEIM KOMMYHHKATUBHOH palMOHATBHOCTH COOTBETCTBYET
MPUMHUPEHHUE C TTOTEPIIEBIITUM.

[Mpumenenne ct1.76 YK 10O OTHOMmIEHWIO K MPECTYIUICHUSM, TMOCATAIONIMM Ha TIpaBa
WHTEJUICKTYyaJIbHONW COOCTBEHHOCTH, BEChMa I1EJI€CO00pa3HO, TaK KaK 3TH MPECTYIUICHUS MOCITAI0T
Ha DKOHOMHYECKHE HHTEPEChl MpaBooONajaTencii, ¥ NpUYMHEHHBbIE UM (IIPaBOOOJIAATEIISIM)
yObITKM (B BHIE YIYIIEHHOW M pPEaJbHOW BBITOJBI) MOTYT OBITH MPAKTHYECKH ITOJHOCTHIO
KOMIICHCUPOBAHBI, & HAPYIIEHHBIC OTHOIICHHS — BOCCTAHOBJICHHI,

7. DpdekTHBHOCTh NEWCTBHS MEXaHHW3Ma YrOJIOBHO-TIPABOBOTO PEryIupoBaHUsi B cdepe
MNPECTYMHBIX  MOCSITAaTeNhCTB HAa OOBEKTHl HHTEUICKTYaIbHOH COOCTBEHHOCTH — CIIEIYET
paccMaTpuBaTh B JBYX pakypcax: 3((PEeKTHBHOCTH COIMONCUXHUYECKOTO MEXaHW3Ma YroJIOBHO-
IPaBOBOTO perynupoBanus (B epByro ouepeb, 3G (HeKTHBHOCTS JiernTuMaluu cr.ct. 146, 147, 180
u 183 VK) wu 3bbekTHBHOCTE HOPMATHBHO-TIOBEACHYECKOIO IPABOBOIO  MEXaHH3MaA.
O PeKTUBHOCTh JEHCTBUS MEXaHWU3Ma YTrOJOBHO-TIPABOBOTO PETYIHUPOBAHUS MPEANOIaraet
JOCTHIKEHHUE MMOCTABACHHBIX Iejiel (OCHOBHASA M3 KOTOPBIX — COOJIIOIEHHE YTOJOBHO-TIPaBOBOTO
3ampera), a TaKXKe HauOOJbIIYI0 OOIIECTBEHHYIO IOJIC3HOCTh TOJYYEHHBIX PE3YJIbTAaTOB,
OTCYTCTBHE B HX CTPYKType€ BCSKOrO poja HEOJaronpusTHBIX TOCIEACTBUNA. YPOBEHb
CHEIHUAILHOTO PElUANBA SBISETCS OJHUM M3 OCHOBHBIX IMOKaszareneil 3(h(eKTUBHOCTH NelCTBUS
MEXaHH3Ma yroJIOBHO-TIPABOBOTO PETyJIUPOBAHUS B Chepe MPECTYIMHBIX MOCATATEIHCTB Ha OObEKTHI
WHTEIJIEKTYalTbHOW COOCTBEHHOCTH.

8. ABTOPpOM  BHECEHBl  CIEAYIOIIME  MPEUIOKEHUS IO  COBEPIICHCTBOBAHUIO
3aKOHO/IaTeILCTBA!

A). HeoOXx0auMO HCKIIOUHTH MPH3HAK <«HEomHOKpaTHOCTH» 3 ¢T.180 YK, Tak kak ero
(GyHKIIMOHATBHAS POJIb CBOAMUTCA K HYIIO, TOTOMY YTO JaHHBIA MpPHU3HAK HE MOXKET OBITh HU
00BEKTUBHBIM TTOKa3aTeJIEM OOIIECTBEHHON OMACHOCTH JICSIHUS, HU KPUTEPUEM ISl Pa3rpaHUUCHUS
aIMHUHUCTPATUBHOTO MIPABOHAPYIIIECHUS U TPECTYIIIICHUS.

b). Ilpennaraercst 1eKpUMHHAIM3UPOBATDh JesiHKE, mpeaycmorpentoe 4.2 ¢r.180 VK, Tak
KaK OHO HE SIBIISIETCS OOIIECTBEHHO OMACHBIM, TO €CTh OTCYTCTBYET OCHOBAHHE ISl JISTHTHUMAIIUN
TaKOT0 YrOJIOBHO-TIPABOBOTO 3aIpeTa, KAaK CO CTOPOHBI TOCYIaPCTBA, TaK U CO CTOPOHBI OTACIBHBIX
rpaXKaaH.
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B). B 4.3 ¢1.20 YIIK HeoO0X0auMo BHECTH U3MEHEHHUs, COTJIaCHO KOTophiM, 4.1 ¢1.146 VK
Oyzer oTHeceHa K JejlaM 4aCTHOTO OOBHMHEHHS. DTO MO3BOJHT MPEKpamiaTh yrojoBHBIC Jejia IO
3aSIBJICHUIO TOTEPIICBIIETO, €CITU KOHQIMKT MEXKIY HUM M IUIAarHaTYUKOM OyAeT ucyepraH, 4To
IpeICTaBIIsIeTC s 1esieco00pa3HbIM, TaK KakK MPaBoO aBTOPCTBA — 3TO JIUYHOE TIPABO.

[Ipemaraem u3noxuth aucnosunuio ct.146 YK B cnenyromiei penakuuu:

Cmamusa 146.1Ipuceoenue asmopcmea

IIpuceoenue asmopcmea (niacuam) Ha 00bEKM UHMELLEKMYANbHOU COOCMBEHHOCU,

— HAKA3bl8AEMCH ...

I'). pu ananuze mnpoBeaeHHOW KpuMuHamm3auuu cr.ct. 146 u 180 VK c¢ uensio
TIOJTBEPKICHUS COOJTIO/ICHHS TIPUHIIAIIA SKOHOMHH YTOJIOBHON PETPECcCHH, Mbl BEISICHUIIH, YTO 4.3
c1.146 1 4.3 ¢1.180 YK HeoO6oCHOBaHHO ObUIM TEpEBEIEHBl B KaTETOPUIO TSKKHUX MPECTYIICHHM.
CuurtaeM HYXHBIM, BEpHYThCS K CTapor peaakiuu cankimi 4.3 ¢T.146wu 4.3 c1.180 YK, B KOTOpBIX
MaKCHMalbHOE HaKa3aHHE COCTABJSUIO S JIeT JIMIIEHUS CBOOOIBI, C IENBbI0 TEPeBOAA JaHHBIX
COCTaBOB B KaTErOpPHUIO MPECTYIUVIEHUN CPETHEN TIHKECTH.

J1). CornacHo aeiictBytomeil pepakuuu 4.2 c¢r.183 VK, HEeBO3MOXHO NpHBIEYh JHIO K
YrOJIOBHOM OTBETCTBEHHOCTH 3a HE3aKOHHBIC pa3rIallicHHe WM MCIIOJIb30BaHUE CBEICHUH,
COCTaBISIONIUX KOMMEPUYECKYI0, HAIOTOBYIO MM OaHKOBCKYIO TaiiHy, €CITU JaHHBIC CBEJCHUS HE
ObUTM TOBEPEHBI W HE CTAJIM M3BECTHBI €My IO CITy)KO€ WM padoTe, JaKe €ClIM TaKue JIeHCTBUS
MPHUBENIM K MPUYNHEHHUIO KPYITHOTO yiepOa. B cBsi3u ¢ 3TUM mpeanaraercss BHECTH U3MEHEHHUS B
c1.183 VK B 1iensix ycraHoBieHUs 001Iero cyobekTa npectymienus s 4.2 ct.183 VK.

Ct.183 VYK mMormna Obl BEIMIAAETH CIEAYIOUIMM 00pa3oM:

1. Cobupanue ceedenuil, cocmasiAOWUx KOMMEPUECKVIO, HAL0208YI0 U OAHKOBCKYIO
Mainy, nymem NOXuwjeHus OOKYMeHmMO8, NOOKYNA UMU Yepo3, d PAGHO UHbIM He3AKOHHbIM
cnocobom, —

Hakasvléaemcs wmpagom 6 pazmepe 00 80CbMUOECAMU MbicaAd pyOnell ulu 6 pasmepe
3apabomuou NAamsl UIU UHO20 00X00A OCYHCOEHHO20 3d NePU0d OMm 00H020 00 WeCmu Mecsyes,
AUb0 0653amenbHbIMU pAdOMAMU HA CPOK OM CMA 80CLMUOECAMU 00 08YXCOM COPOKA 4aACO8, TUDO
UCNPABUMENbHBIMU pabomamu Ha CpoKk 00 08YX aem, TUbo TuueHuem c80000bl Ha CPOK 00 08YX
sem.

2. Hezaxonnoe paszenauienue uiu UCnoib308aHue ce0eHUll, COCMAGIAIOUWUX KOMMEPUECKYIO
MaiHny, HaI0208y10 Ul OAHKOBCKYIO MAUHY, 6e3 coznacus ux eiadenvbyd, npuduHusuiee KpynHli
yuepo, —

Hakasvléaemcs wmpagom 6 pazmepe 00 80CbMUOECAMU Mbicad pyOnell uiu 6 pasmepe
3apabomuou nAamsl UIU UHO20 00X00A OCYHCOEHHO20 3ad NePUuod Om 00H020 00 WeCmu Mecsyes,
AUb0 0653amenbHbIMU pAbOMAMU HA CPOK OM CMA 80CLMUOECAMU 00 08YXCOM COPOKA H4ACO8, TUDO
UCNPABUMENbHBIMU PADOMamu Ha CPOK 00 O8YX Jem.

3. Hezaxonnoe pasenauienue uny UCnoIb308anue ce0eHull, COCMasisiouux KOMMep4ueckyio,
HAN0208YI0 UNU OAHKOBCKYI0 MauHy, 6e3 coznacus ux eiadenvbyd, IUYoMm, KOMOpPoMy OHA Ovlia
0068epeHa unu cmana u3eecmHua no ciydxcoe uu pabome, —

HAKaszvlearomes wmpagom 6 pazmepe 00 cma 08adyamu mvlcay pyonei uiu 8 pasmepe
3apabomHoOU naamsl Ul UHO20 00X00A OCYHCOEHHO20 3d Nepuod Om wecmu mecayes 00 00HO20
200a ¢ JUUeHuemM Npaea 3aHUMAams OnpedeieHHble O0INCHOCMU UL 3AHUMAMbCS ONpedesieHHOl
0eAmenbHOCMbIO HA CPOK 00 mpex iem IUdo aueHuem c60000bl Ha CPOK 00 mpex Jiem.

4. Jlesnusi, npedycCMOmMpeHHble YACMbIO Mpemvell HACMoswen cmamvu, NPUYUHUGUIUE
KpYRHbLU yuepO unu cosepulenHble U3 KOpblCMHOU 3aUHMePeco8aHHOCMU, —

HAaKaswvl8aiomesi wumpagom 6 pasmepe 00 08YXCOm mbuiciay pyonei uiu 6 pasmepe
3apabomuou nAamvl Ui UHO20 00X00A OCYICOEHHO20 34 Nepuod om Oecimu 00 B0CeMHAOYAmu
Mecsayes ¢ TuuieHueM npasa 3aHUMams OnpeoeieHHble O0IHCHOCIU UTU 3AHUMAMbCS ONPeOeleHHOU
0eAmenbHOCMbIO HA CPOK 00 mpex Jiem IUbo aueHuem c60000bl 00 NAmu iem.

5. [esnus, npedycmompeHuvie 4acmsamu GMOpPOU Ul mpemvell HACMoswel Cmamoi,
nognexuue maxicKue nocie0Cmsus, —

HAaKA3bl8aOMCs TUUEeHUeM c80000bl HA CPOK OM NAMU 00 0eCamu Jiem.



Teopernueckasi 3HAYUMOCTb JMCCEPTALlMH OMpeAesieTcss pa3paboTKOW HOBOM MOJENH
MeXaHH3Ma YroJIOBHO-TIPABOBOIO PEryJMpOBaHUS HA MpUMepe OOUIECTBEHHBIX OTHOIICHUN I10
OXpaHe MHTEJUIEKTYalbHOM coOcTBeHHOCTH. [peanaraemas Mosieb UMEET ONpeACTICHHOE 3HAYCHHE
JUISL pa3BUTHS HAyKH YTOJIOBHOT'O MIPaBa.

IIpakTHyeckasi 3HAYMMOCTBH PabOTHI COCTOUT B TOM, YTO COJIEpIKAIIUECs B HEl BBIBOJBI
MOTyT  OBITb  HWCIOJB30BAHBI IMPU  COBEPIICHCTBOBAHWMU  JCWCTBYIOUIETO  YrOJOBHOIO
3aKOHOJATENLCTBA W JPYT'MX HOPMATHUBHBIX aKTOB, PETYIHPYIOIIUX BOMPOCH  OXPaHBI
UHTEJJIEKTYaJIbHOM COOCTBEHHOCTH.

ChopMynupoBaHbI IPEATIOKEHUS U PEKOMEHIALUH, HAIIPABJICHHbIE Ha COBEPIIEHCTBOBAHHUE
MPAKTUKU IPUMEHEHUSI HOpM 00 OTBETCTBEHHOCTH 3a HapyILEHHUS [TPaB UHTEJUIEKTYaIbHOH.

Hayunble monokeHus: ¥ MpPaKTUYECKUE BBIBOJBI, COAEpIKAIMEcs B JUCCEPTALUHU, MOXKHO
MCIIOJIb30BaTh MPHU TMPENOJaBaHUU OOIIMX KYpPCOB YTOJIOBHOTO IMpaBa, KPUMUHOJOTUH, a TaKKe
CHELKYPCOB IO MpobiieMaM YTrOJIOBHO-TIPAaBOBOM OXpaHbl MHTEIUIEKTYaIbHONH COOCTBEHHOCTH.

Anpodanus uccjiel0BaHUS.

PaGora moaroroBneHa wu o0CyxkaeHa Ha Kadeape YroJOBHOIO H  YTOJOBHO-
HCTIOJTHUTENIbHOTO npaBa CapaTOBCKOM rocyAapCTBEHHOM akajgeMuu rpaBa. OCHOBHBIE MOJI0KEHUS
JMICCEPTALMOHHOTO HCCIIEI0OBaHMsI OMyOauKoBaHbl aBTopoM B 10 HaydHBIX CTaThsiX OOLIMM
obbemMoM 3,2 1.J1., B TOM YHMCJIE OJHA W3 HUX B BeAymeM pereHzupyemom BAK Mwunucrepcra
oOpa3oBanus 1 Hayku Poccuiickoit @enepannu xxypHane «Bectauk CI'AID».

AnpoGanusi pe3ylbTaToOB HCCIEIOBAaHUS OCYIIECTBICHA IyTEM YYacTHsl IUcCepTaHTa B
MexayHapoaHbix U BcepoccHiickuX Hay4yHO-TIPAaKTHYECKUX KOH(EpEeHLHUsX, KOHIpeccax, B TOM
gucie, BO Bcepoccuiickoli Hay4dHO-TpakTHueckor koHpepeHnuuu <«lloctanonenus Ilnenyma
Bepxosnoro Cyna P® 2006-2007r. mo npruMeHEHHIO YTOJIOBHOTO 3aKOHOIATEIbCTBA: 00CYXICHHE
npeaokeHHoro cyaeonoro tonkoBanus» (CapatoB, CapaToBCKas TOCYIApCTBCHHAs aKaJeMHs
npaBa 19-20 nHosOps 2007r.); B IV OOmepoccuiickoit HaydHO-TIpakTHueckoil MHTepHer-
KoH(pepeHnn «COBpEMEHHBIE BOMPOCHI TOCYAApCTBa, IpaBa, IOPUIUMYECKOTO OOpa30BaAHUSI»
(TamOoBCKMiT rocymapcTBeHHBIN yHHBepcuTeT WHcTuTyT mpaBa - 22 gekadbps 2007 r.); Bo
Bcepoccuiickoli HaydHO - TPaKTUYECKON KOH(GEPEHIIUU CTYACHTOB, aClIUPAHTOB, MPEIoAaBaTeeH,
pabOTHHUKOB MPaBOOXPAHUTENILHBIX OPraHOB Ha TeMy: «IpaBoBoe peryinpoBaHue YSKOHOMHUYECKOH
nesreapHocTH» (Caparos, CapaToBckas rocyiapcTBeHHas akajaemus mpasa, 17 anpens 2008r.); B
MexnyHapoaHOM HAYYHO-TIPAKTHYECKOM CeMMHape «YTOIOBHO-TIPaBOBast OXpaHa
nH(}OPMaLMOHHON 6€30IaCHOCTH COBPEMEHHOT0 OOIIECTBA U IOCYJApCTBA: COCTOSIHUE YTOJIOBHOIO
3aKOHOJATEeNCTBA W MpakTUKU ero npumeHeHus» (CaparoB, CaparoBckas rocyaapCTBEHHas
akagemus mpasa, 21 ampens 2008r.); B Tperbem Poccuiickom Konrpecce yronoBHOro mpasa
«[IpoTUBOAEICTBIE NPECTYNHOCTU: YIOJIOBHO-NPABOBbIE, KPUMMHOJIOIMUYECKHE M YrOJOBHO-
UCTIOTHUTENbHBIE actekTh» (MockBa, MOCKOBCKHI TOCYIapCTBeHHBbIH yHHBepcuTeT, 29-30 Mas
2008r), u np.

Crpykrypa padoThl OTBEYACT LIEJISAM M 3aja4aM HccieaoBaHus. J(uccepranus COCTOUT U3
BBEJICHUS, TPEX TIJ1aB, 3aKITIOYCHHUS, CITUCKA UCIIOIB30BAHHBIX HOPMATUBHBIX aKTOB M JIUTEPATYPHI, a
TaK)Ke MPUTIOKEHUS B BUJE aHKETHI.

OCHOBHOE COIEP>XAHUE PABOTBI

Bo 66edenuu 0060CHOBBIBaETCS aKTyaJbHOCTh BBIOPAHHOM TEMBI; ONPENENAIOTCA LEIH H
3a7a4n paboTHI, €e 0OBEKT U MPEIMET; U3JIaraloTCsl METOABI HCCIEAOBAHUS, €TO METOI0JIOTHYECKas
U SMIIUPUYECKAs OCHOBBI, PACKPHIBAIOTCS IOJIOKEHHs, OOOCHOBBIBAIONIME HAYYHYIO HOBHU3HY,
TCOPETHUYECKYI0 W TPAKTHYECKYI0 3HAYUMOCTh pPE3yJIbTaToB; (OPMYIUPYIOTCS OCHOBHBIC
MIOJIOKEHMS, BBHIHOCUMBIC Ha 3alUTy; NPUBOAATCS CBEACHUS O HAyYHOH U TPaKTHYECKOU
anpoOanuy pe3ynbTaToB MPOBEICHHOTO NCCIICIOBAHMS.

Ilepsaa 2naea — <{IpaBoBasg XapakTepUCTHKA WHTEIUIEKTYaJbHOH COOCTBEHHOCTH U
KPUMUHAIM3aIUsl HApyIICHUH TpaB HMHTEIUIEKTYyaIbHOW COOCTBEHHOCTH» - COCTOMT M3 Tpex
naparpadgos.
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B nepsom napacpage, nocsmem HazBanue «lIpaBoBasi XapakTEepUCTHKA MHTEIUICKTYaTbHON
coOcTBeHHOCTU. OCHOBHBIE MOHATHUS», PACCMOTPEHUE TIPOOJIEM, CBA3AHHBIX C YTOJIOBHO-TIPABOBBIM
pPETYIMPOBAaHUEM WHTEJUICKTYAIbHBIX OTHOIIEHHWH, aBTOp HayMHAeT ¢ (opMamu3aluu TaKuX
MNOHATUM,  KaK  <«UHTEIUIEKTyallbHasi  COOCTBEHHOCTH»,  <OOBEKTHl  HMHTEJUIEKTYyalbHOU
COOCTBEHHOCTU, «KOHTpadaKIysi, KOHTPAPAKT», WIHTEIIEKTYaIbHOE TTHPATCTBO.

«HTemeKkTyanbHas COOCTBEHHOCTh» U «OOBEKT HHTEIUIEKTYadbHOM COOCTBEHHOCTH» -
TEPMHHBI TpaXAaHCKOro mpaBa. OQHAKO B TPaKIAHCKOM 3aKOHOJATEIhCTBE OTCYTCTBYIOT
jerajbHble ACQUHHUIINM, yKa3aHHBIX (eHOMEHOB. [IpoBeleHHBIN coucKaTeneM aHaliu3 TEOPHH
TPaXXTAHCKOTO TIpaBa TO3BOJIUI MPHU3HATH IMPABOTY TEX YYEHBIX, KTO IOJ] WHTEIUIEKTYalbHOM
COOCTBEHHOCTBIO TOHHUMAET COBOKYMHOCTh HCKJIIOYMTENBHBIX @IpaB KakK JHMYHOTO, TaK U
UMYIIECTBEHHOTO XapaKkTepa Ha pe3yJIbTaThl HHTCIUICKTYaIbHOU (M B IEPBYIO OYepE/Ib TBOPUYCCKOU
JIeITEIbHOCTH), a TAaKKe€ HA HEKOTOphbIC HWHbBIC NPHPABHEHHBIC K HUM OOBEKThI, KOHKPETHBIH
NepeYeHb KOTOPBIX YCTAHABIMBACTCS 3aKOHOIATENHCTBOM. K 00BEKTaM e MHTEIICKTyalbHOU
COOCTBEHHOCTHU ClIeyeT OTHOCUTH HE BCE PE3y/IbTaThl MHTEIUIEKTYabHOM AESITETbHOCTH, HO JIHILb
T€ U3 HUX, KOTOPBIM 3aKOHOM IIPEIOCTABIISICTCS TIPABOBasi OXpaHa, a Tak)Ke MPUPABHEHHBIE K HUM
CpelCcTBa MHAWBHUyaJn3allui IOPUIUUYECKUX UL, TOBAPOB, paboT, yCIyTr, IpeAnpUIATUH.

[TasTHEe KOHTpadakumMu U IeNieil yroJOBHOTO IpaBa MOKHO BBIBECTH U3 JIETAIbHOM
nepunnimn  koHTpadakta (ct. 1252 T'K P®). Ilog xoHTpadakimeid cieayer MOHUMATh
HApYIIAOIIAE  UCKIIOYUTENbHBIE [paBa W3TOTOBJICHHE, pPACIPOCTPAHEHHE WIU  HHOE
HCIIOJIb30BaHNUE, a TaKXKe UMIIOPT, IEPEeBO3KA WU XpaHEHHEe MaTepUaIbHBIX HOCUTENEH, B KOTOPBIX
BBIPAXXCHBI PE3yIbTaThl MHTEIJICKTYaTbHOU NESTEIbHOCTH WU CPEACTBO UHANBHUIYATU3AIIHH.

B Teopun yronoBHOro mpaBa MoKa HE BBIPAOOTAHO E€AMHOIO MOJXO0Ja K MOHUMaHHIO
TePMHHA <WHTEJUIEKTYalbHOE THPATCTBO». Bce CyllecTByIOIHE OmpeeNieHns YKa3aHHOTO
TEPMHHA MOXKHO KJIacCU(PHUIMPOBATH 110 ABYM OCHOBAHUSIM:

1. B 3asucumocmu om obvema HaApyuiaemvbix UHMELIeKMYANIbHbIX NPAB, MONCHO 2080PUMb
00 UHmMeNNeKMyaIbHOM NUPAMCmeEe 8 Y3KOM U wupokom cmovicie. Ilpu y3koM MOHUMaHUM TepPMUHA
«UHTEJUIEKTYAIbHOE THPATCTBO» HCCIEAOBATEIN COOTHOCIT €ro C HapyIIeHHEM TOJbKO
OrPaHMYCHHOTO Kpyra TpaB MHTEIUIEKTyalbHOW COOCTBEHHOCTH (HAmpuMmep, HApyIICHUE TOJIbKO
aBTOPCKOTO W (MJIM) CMEXHBIX TpaB). [Ipy MIUPOKOM MOHMMAHUHM TEPMUHA WHTEIUICKTYallbHOE
NUPATCTBO» pPEYb MAET O HapyUIeHUH JIOOBIX TMpaB, MPEIyCMOTPEHHBIX HHCTUTYTOM
WHTEIJIEKTYalTbHOW COOCTBEHHOCTH.

2. B 3asucumocmu om yenu HapyuwieHus npas uHmMe1eKmyaibHol cOOCMEEeHHOCTNU MONCHO
20680pUMb O <NPOCMOM»  UHMENNeKMYAIbHOM  nupamcmee U 0  <KOMMEPUECKOM»
unmennekmyaioHom  nupamcmee. Ilpu  «KOMMEpUYECKOM» HWHTEJUJIEKTyaJlbHOM IUPATCTBE
HApYIIUTETN MMEIOT IEeNbI0 CHCTEMaTHYecKoe MoiydeHue NpuObUTu. CTOPOHHUKH <IIPOCTOTO»
MOHUMAHUS TEPMHUHA <HUHTEIUIEKTyaIbHOE MUPATCTBO» FOBOPSAT O HEOOA3aTETbHOCTH HATMYUS 1ENN
CUCTEeMATHUYECKOTO MOTYYEHUS MPUOBLIH.

ODTUMOJIOTUYECKUA W CPaBHUTEJIBHO-TIPABOBOM  aHAIW3 MOATBEPXKIAET, YTO TMOJ
CHHTEIUICKTYaJIbHBIM THpaTCTBOM» (piracy) cieayer mojapa3yMeBaTh HApyIICHHE HE TOJBKO
aBTOPCKHX, HO M MHBIX MpaB, IPEeIyCMOTPEHHBIX HHCTUTYTOM HMHTEIIEKTYyaJlbHON COOCTBEHHOCTH.
Uro ke KacaeTcsl IIeNId <WHTEJUIEKTYaJlhbHOTO MHPATCTBa», TO MPOBEICHHOE COUCKATEIeM
UCCJIEIOBAaHHE YKa3bIBa€T HAa HEOOXOIMMOCTh €€ BKJIIOYEHHS B COJAEpXaHHE STOr0 TEpPMHHA.
[IpoTrBONpaBHOE MOJYYCHHE MPUOBUIM — BOT OCHOBHAs M K TOMY K€ KOHCTHUTYTHBHAs I€]b
«UHTEJUIEKTYalbHOTO MUpaTcTBa». TakuM o00pa3oMm, aBTOPOM OOOCHOBBIBaeTCS ClEAYIOIIas
NeQUHULIUS. «<WUHMENLNeKMYalbHOe RUPAMCME0>» — 3TO TPOTUBOIIPaBHAS JIEATEIbHOCTD, CBA3aHHAs
C HapylIeHUEM HCKIIOYUTEIbHBIX MpaB Ha pPe3yJbTaThl MHTEIUIEKTYaJbHOU NAESITENIbHOCTH U
Cpe/ICTBA MHIUBUIYATH3alNH, HAIPABJICHHAS HA CHCTEMATHUECKOE IMOTYyISHHIE MPUOBLITH.

Bmopoii napacpagp — «OOmecTBeHHass OMACHOCTb HAPYIICHHWs TpaB Ha OOBEKTHI
WHTEIJICKTYaTbHOW COOCTBEHHOCTH KaK OCHOBAa WX KpHUMHHAIu3anuu». Bompoc 00 ocHOBaHWU
KpUMUHAIM3AIMK  HAapylIeHUH TMpaB Ha OOBEKThl HHTEUIEKTyaJIbHONM  COOCTBEHHOCTH
HEOThEMJIEMAasi YacTh MCCIIEIOBAHUS BCETO MEXaHHW3Ma yroJIOBHO-TIPABOBOTO PETYIHPOBAHUS, TaK
KaK OTBET Ha HEro MO3BOJIAET BBICHUTH, MOUYEMY HUMEHHO OaHHble OOIIECTBEHHBIE OTHOILEHUS
BBICTYIAIOT OOBEKTOM YTOJIOBHO-TIPABOBOTO PETYIUPOBAHMS. AHAIN3 TCOPHH YTOJOBHOTO MpaBa
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MO3BOJIMJI TPUHTH K BBIBOJY, YTO TAaKUM OCHOBAHHMEM BBICTYHAaeT OOIIECTBEHHas OMAaCHOCTb
HapyIICHUs MpaB HHTEJUIEKTyalbHOW coOcTBeHHOCTH. Hanmnuue yrojgoBHO-IIPaBOBBIX CpPEJCTB,
HAIICJICHHBIX Ha OXpaHy TMpaB Ha OOBEKThl MHTEUICKTYaIbHOH COOCTBEHHOCTH, SIBJISETCS
HEO0OXOUMOCTBIO, BHI3BAHHONW MHTEHCUBHBIM Pa3BUTHEM MH()OPMAIIMOHHOTO OOIIECTBAa B paMKax
TEXHOTCHHOM ITUBUIIM3AIIHH.

N3ydeHue neicTBYIOMIEro pOCCUICKOr0 3aKOHOIATENIbCTBA TOKA3bIBAET, YTO 3a HAPYIIECHUE
npaB Ha OOBEKTHl MHTEIUIEKTYAJIbHOW COOCTBEHHOCTH MOXET HAaCTYNUTh TPU BUIA IOPUIMYECKON
OTBETCTBEHHOCTH: I'pa)KJIaHCKasl, aIMUHUCTpaTHBHas U yronoBHasd. OTcioa cliefyeT, 4YTo He Bce
1oJ00HBIC HAPYIICHUS NMPU3HAIOTCS 3aKOHOIATeNIEM I0CTaTOYHO OOLIECTBEHHO OMAacHBIMU. TONBKO
HAJIMYUE OMPEACICHHBIX TMPHU3HAKOB (KPUMHUHOOOPA3yIOIIMX MPU3HAKOB) MOXET MPHIATh
HApyLICHUIO TPaB WHTEIUIEKTYaJlbHOW COOCTBEHHOCTH JIOCTATOYHYIO CTENEHb OOIIeCTBEHHON
OIACHOCTH, HEOOXOIUMYIO JIJIsl KpUMHUHAIN3ALUK TOI0OHOT0 poja JesHUM.

B mpemvem napacpaghe non nazanrem «Kpurepuu KpUMHHAIH3AIMKA HAPYIICHHUH TpaB Ha
0OBEKTHI WHTEJUICKTyalIbHON COOCTBEHHOCTH» aBTOP oAPOOHO aHAIM3UPYET
KPUMUHOOOpA3yIolIie TPU3HAKKM  HAPYIIEHWH TIpaB Ha  OOBEKTHl  HHTEIUICKTYalbHOU
cobctBeHHOCTH. TakuMu TIpU3HAKaMH B OCHOBHBIX cocTaBax crare YK, cnenuanbHO
MOCBALICHHBIX OXPaHE MPaB UHTEIJICKTYAIbHOW COOCTBEHHOCTH, BBICTYIAIOT:

a) MOCJICICTBHIE - MPUYKUHEHHE KpymHoro ymepoa (4.1 ¢r.146,4.1 c1.147,9.1n 4.2 c1.180VYK);

0) crtoco0 coBepIIeHHs ACSHUS — COBEPILCHUE JISSTHUS B KpyIHOM pa3mepe (4.2 c1.146 VK);

B) CITOCOO COBEPIIIEHUS ICTHUS — COBEPIICHHE AesHUs HeoaHOKpaTHO (4.1 u 4.2 ¢1.180VYK);

) crocod COBEpIICHHUsS JesHHUs — JF000i HEe3aKOHHBINM crocod coOupanus ceeaenuit (u. 1 ¢r.183
YK);

r) 1elb — ¢ 1enbio cobita (4.2 cr. 146 VK).

B pesynbraTe HccinenoBaHUS YKa3aHHBIX KPUMHUHOOOPA3YIOUIMX MPU3HAKOB, COMCKATEh
IpULIEN K BBIBOJY, YTO B MPHU3HAK «KPYMHBIN yepo» mis neneit 4.1 cr. 146,ct. 147,c1.180 YK
3aKOHOJATENh BKJIIOYAET JIMIIb MUMYIIECTBEHHbIE MOCJIEICTBUSA, TaK KaK MUMEHHO OHM MPHUAAIOT
JEeSTHUIO  «TOCTaTOYHYIO» CTENeHb OOIIECTBEHHOH OMAacHOCTH, CBUJICTEIbCTBYIOIIYIO O
1eJ1ec000pa3sHOCTH KpUMUHAIU3ALNN JSSTHUS.

OpHako UMEIOTCS BIIOJTHE 0OOCHOBAHHBIE COMHEHUS B MCIONb30BaHuU B 4.1 ct. 146w 4.1
ct.147 YK KpuUMHHOOOpA3ymOIIero NpH3HAKa <«KPYIMHBINH ymep0», Tak Kak 3TOT NpPH3HAK HE
BITUCBIBAETCS B CMBICIIOBOE cofepxanue raassl 19 YK.

B cr. 147 n ¢1.180 YK npusHak <«KpymHBIA ymep0» HUCIOIB3YETCS I pa3TpaHudCHUs
MPECTYITHOTO MTOBEICHUS U a/IMUHUCTPATHBHOTO MTPABOHAPYIIICHHUS.

«CoBepIleHne JAesTHUSI B KPYITHOM pa3Mepe» - KpUMHHOOOpa3yromuil mpu3Hak 4.2 cr. 146
VYK - xapakTepusyeT «KOMMEpYEeCKHe MacITaObl» HE3aKOHHOTO HCIOJIBb30BAaHUS aBTOPCKOTO U
cMexHbIX mpaB. CouckaTenb 00OOCHOBBIBAET  MO3UIMIO, COIVIACHO  KOTOPOM  JEsIHHE,
npenycMorpenHoe 4.2, 4.3 c¢r.146 YK mocsraer, B mepByl0 oudepenb, Ha 3KOHOMUYECKHE
otHomeHus. [IpusHak «c nenpto cObiTa» B 4.2 cr. 146 YK, Tak Xe, Kak U «KPYIMHBIA pa3Mep»,
yKa3bIBaeT HA YKOHOMHUYECKUE OTHOIICHHUS KaK POJOBOM OOBEKT YrOJIOBHO-TIPABOBOM OXPaHHBI.

«Heoonokpamnocme» — KOHCTUTYTUBHBIH M aIbTEPHATHBHBIA IO OTHOILEHUIO K
«kpynHomy ymepOy» mpuszHak cr. 180 YK. IlpencraBisieTcsi, 4TO TOJIBKO TaKOo€ HE3aKOHHOE
UCIIOJIb30BAHUE TOBAapHOIO 3HAaKa (MHBIX CPEACTB HHIAMBUAYaIH3allMH), KOTOPOE MPUUYHHSICT
CYIIECTBEHHBI HMMYIIECTBEHHBII yiiepO mpaBooOiaaarento, JUOO CO3/1aeT pealbHYI0 Yrpo3y
NPUYMHEHUS TaKoro yiiepoa, cieayer mpu3HaBaTh npecTyrieHueM. [IpuurnHeHnne cynecTBeHHOro
UMYIIECTBEHHOTO yiiep6a mpaBoobnanaremo oTpaxeHo B cT. 180 YK B mpusHake «kpymHbIN
yiep06». Yto ke KacaeTcs peanbHOW yrpo3bl MPUYMHEHHS KPYIHOTo yiiepda, To oHa (yrposa)
BO3HMKAeT B CIy4asX MacIITaOHOIO HE3aKOHHOIO MCIIOJIb30BaHUs TOBapHOro 3Haka. Ilpum
OomHMcaHuU MaciTaboB naesHus B chepe sxoHomuku YK P® wgame Bcero omepupyer TaKUMH
KPUMHHOOOPA3YIOIMMHU TPU3HAKAMH, KaK <«KPYIHBIA pa3Mep», PacCUUTHIBACMBIA, UCXOIsS W3
CTOMMOCTH TMpeAMEeTa TPECTYIUICHUS (WM ero <«3akOHHOT0» aHajiora), M <«KPYIHBIH T0XO0/1».
Ha3BanHble NpU3HAKH MO3BOJISIOT YCTAHOBUTH YETKUE CTOMMOCTHBIE KPUTEPHUU MPECTYITHOTO
MOBE/ICHNS, MPEBBIIIEHNE KOTOPBIX MPUYMHAET CYIIECTBEHHBIN yiiepO, 1100 co3gaer yrpo3y ero
npuyrHeHus. C TOMOIIBIO MPU3HAKa «HeoAHOKpaTHOCTH» B cT. 180 YK nanexo He Bcerma MOXHO
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MIPOBECTHU TOJIOOHYIO CTOMMOCTHYIO AU(HEPEHIIHALINIO B OTHOIIEHNH HE3aKOHHOT'O UCIIOJIb30BaAHUS
TOBapHOTO 3HaKa. TakuM 00pa3oM, PyHKITMOHAIBHAS POJIb IPU3HAKA «HEOJHOKPATHOCTH» B ¢T. 180
YK cBoauTcs K HyNIO, MOTOMY YTO YKa3aHHBIA TNPHU3HAK HE MOXET ObITh HM OOBEKTUBHBIM
nokasareineM OOLIECTBEHHOW OMAacHOCTH JAESHHsS, HU KpUTEpHEeM Uil pa3rpaHUYCHUs
aJIMUHUCTPATHBHOTO TPAaBOHAPYIICHUS U TpecTymieHus. HeoOXxoaumo HCKIIOUUTh MpU3HAK
«HEOJTHOKPATHOCTH» U3 aucno3uimu cT.180VK.

KpumnnooOpasyromue mpu3Haku yka3aHHbIX Bbime crateid YK P® cBuperenscTBYIOT O
TOM, YTO COIIMAJIbHO OOYCJIOBJIEHHBIM B COBPEMEHHON CUTYallMd MOKHO MPU3HATH JIMIIL TaKOH
YLOJIOBHO-TIPABOBOM  3alpeT B  OTHOLIEHWM  HE3aKOHHBIX  IOCATaTeJbCTB  HAa  IpaBa
MHTEJJIEKTYaJbHOM COOCTBEHHOCTH, KOTOpBII HampaBjieH, B IMEpPBYIO OdYepelb, Ha OXpaHy
UMYIIECTBEHHBIX TpaB MpaBooOsanareneid. MHTemekTyanbHas COOCTBEHHOCTh CTAHOBHUTCS, B
NEepByl0  odepedb, ILEHHOCTbIO  HSKOHOMHYeckoil.  [laxke  uHTepnperanuss  ¢deHOMEeHa
«UHTEJUIEKTYyaJIbHAsi COOCTBEHHOCTH» MPOU3BOAUTCS, B IMEPBYIO OYepelb, C MOMOUIbIO TEKCTOB,
OTHOCSIIIUXCS K  JIKOHOMUYecKol KyiabType oOmectBa. Vcmonp3oBaHue 3aKkoHOJATENIEM
KPUMHHOOOPA3YIOIUX MPU3HAKOB. «KPYIHBIA yIiep0», «KpYIHBIA pa3Mep», «C IeIblo cObITa» —
ABJISIETCSI TOMY KOCBEHHBIM ITOATBEPKICHUEM.

JliuccepTaHT [JOMYCKAaeM BO3MOYKHOCTb YTOJIOBHO-IIPABOBOM OXpaHbl HEMMYIIECTBEHHBIX
WHTEJUIEKTYAJIbHBIX PaB, MPEXIE BCEro, MpaBa aBTOpcTBa. OAHAKO YrOJIOBHOE MPECIIEIOBAHNUE IO
TaKOM KaTeropuu yroJOBHBIX JIEJ JOHKHO OCYIIECTBIATHCS B MOPSIKE YACTHOT'O OOBUHEHHS.

Bmopaa znaea — <MexaHu3Mm JCUCTBUS yroJIOBHOTO TpaBa B cdepe MociIraTreabCTB Ha
O00BEKTHl MHTEIUIEKTYaJbHOW COOCTBEHHOCTU - COCTOUT U3 TpeX maparpados.

Ilepeviii  napacpagp — dloHsTHE © CTPYKTypa MeEXaHHW3Ma YTrOJOBHO-TIPABOBOTO
peryaupoBaHHs: KOMMYHHMKATUBHBIA MOJXO» - TOCBAIICH HCCIICAOBAHUIO IPOOIeMbl MEXaHH3Ma
YrOJIOBHO-TIPABOBOTO  perynupoBanus. (Oco3HaBasi HEYCTPaHUMOCTh CyObeKTa M3 Mpolecca
NIO3HAHMUS,  COMCKATelb  CYMTAET  MEPCHEKTUBHBIM  OPUEHTUPOBATbCA  HA  MJEajbl
MIOCTHEKJIACCUYECKOTO THUIMA HAy4YHOM pPAalMOHAIBHOCTH, B CBA3M C 4Ye€M, IpeAJiaraeT MOJEIb
MEXaHHU3Ma YTOJIOBHO-IIPABOBOT'O PETYJINPOBAHMSI, OCHOBBIBAIOIIYIOCS HA KOMMYHUKAaTUBHOM THIIE
paBOMOHUMaHMsI, Oa3upyroleMcs Ha KOMMYHUKATHBHOM TEOPUH COLIMAJIBHOTO JIEHCTBUS
10.Xabepmaca n1 koMMyHUKaTUBHOU Teopuu npasa A.B. Ilomskosa.

B cooTBeTCTBUM ¢ KOMMYHUKATHBHBIM MOJXO/I0M, OBITHE YTOJOBHOTO MpaBa (Kak OTpaciu
npaBa) HEBO3MOXXKHO camo Mo cebe. [IpaBo HE MOXKET CyIIEeCTBOBaTh 0e3cyObekTHO. OHO
npeJnoiaraeT HaJlMyiue BOCIPUHUMAIONINX €ro CyObEeKTOB, KOTOPbIE OHOBPEMEHHO BBICTYMHAIOT U
HOCUTEIISIMU NPUHAIISKAIIUX UM IpaB U 00SI3aHHOCTEH, M MX WHTEPIpPETaTopaMu. YTPOIICHHAs
CXeMa MEXaHU3Ma YTOJIOBHO-TIPABOBOTO PETYIMPOBAHUS MOXET OBITh MPEJCTaBICHA CIEAYIOIIUM
obpa3zom:

1. Co3nanue MEepBUYHOrO MPaBOBOTO TekcTa — TekeT YK P®. DToT mpaBoBoit TeKCT ObLI
BBEJEH B CHUCTEMY IPAaBOBbIX KOMMYHUKAIlMM IIOCPEACTBOM  3aKOHOTBOPYECKOI'O IIpoIECCca,
KOTOPOMY B paMKax MO3UTHBU3MA, IO OOBIKHOBEHHIO, OTHACTCS MPEANOYTEHHE B CO3/JaHUU
MEXAHU3MOB IIPABOBOT'0 PETYIUPOBAHMUS.

2. HudbopMallmoOHHO-IIEHHOCTHOE BO3JICHCTBUE TMPABOBOTO TEKCTa  HA COUHUAIbHOIO
cyobekta. C TOUYKM 3peHHMS KOMMYHHMKATHBHOM TEOpUHU NEHCTBUS, B MOMEHT BCTYIUICHHS B CUIY
YTOJOBHOIO 3aKOHA YTOJIOBHBIE IPABOOTHOLIEHHWS HE CYLIECTBYIOT, HET JaXKe €lle YIOJIOBHO-
npaBoBbIX HOpM: YK — 310 Tonmbko TekcT KymbTypbl, coxepkamuii B cebe HMHPOpMaLuioo 00
YrOJIOBHO-TIPABOBBIX HOpPMax. B rmpoiecce yCBOEHHS COHNUANBHBIM CYOBEKTOM JIaHHOM
uHdopmanmu, npaBoBoit Tekct (YK) okaspiBaeT MH(OPMALMOHHO-IIEHHOCTHOE BO3JICHCTBHE Ha
CBOET0 PEIUIINEHTA.

3. Uurepnperanust mpaBoBOro TekcTa. Haxomsach moj MHGOPMALMOHHO-IIEHHOCTHBIM
BO3JICHCTBHEM MPABOBOTO TEKCTA, HAIPUMEDP, KOHKPETHOTO 3aIpeTa, yCTaHOBIEHHOTO OCcOOCHHOM
yacteio YK P®, cyObeKT HaUMHAET MHTEPIIPETUPOBATH JAHHBIM TEKCT Kak MPaBOBOM, TO €CTh Kak
HOCSIIIMN TPEeOCTaBUTENbHO-0053bIBAIONINI XapakTep. B comepkaHuM TEKCTyaabHOTO IMpaBuUIia
MOKHO BBICIUTh ONUCATEIbHBIE, OLIEHOUHBIE U IPEANUCHIBAIOLIME 3JIEMEHTHl. M3 crarbn
YTOJIOBHOIO 3aKOHA MyTeM €€ MHTEPIPETAllUA MOKHO BBIBECTH MPU3HAKU YTOJIOBHO 3aIIPEIIECHHOTO
nesHusi (omucareNbHBIA 3JIEMEHT), €ro OLEHKY, KaK JIesSHUsS NPOTUBOINPABHOTO, W UMIICPATHB,
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NPaBUJIO MOBEACHUS, TPeOyrOIlee HECOBEPIICHUS TaKUX JCHCTBHMA (MIPEIMUCHIBAIOIIAN 3JICMEHT).
[IpaBOBOI TEKCT BCErja <«Mpe», 4eM TEKCT MpaBoBoil HOpMbI. B YK P® naxoauTcs paznuyHas
npaBoBas HMH(OpManus, Hampumep, omnpenensoomas 3agaun YK, cozepikamias paziduHbIe
neOUHUITIHN U T.1I.

4. JleruTuManus TEKCTyallbHOTO mpaBwia. Jlins Toro, 4ToObl MpPaBUIIO TOBEICHHUS,
ob6o3nauenHoe B Tekcte YK P®, mpuoOpeno xapakTtep HOpPMBI MpaBa, TOMHUMO WHTEPIPETAIIH
H€O6XOI[I/IMa CIIC W JICTUTHUMALUA JAaHHOI'0 TCKCTYAJIbHOTO IIpaBUJIA. .HCFI/ITI/IMaI_[I/IH ABJISACTCSA
NpOUEAYpOH, TMOATBEPKIAIOMICH  CIPaBEMJIMBOCTh  COOTBETCTBYIOIIMX  MPABONPHUTAZAHUM.
.HGI‘I/ITI/IMaI_II/IH YIrOJIOBHO-IIPABOBOI'O0 TCKCTA — JTO IIPOLICCC 060CHOBaHI/I5I U TPpHU3HAHHA HAJIWAYHA
OOLIECTBEHHOM OMAacHOCTH B JIEIHUU. CO CTOPOHBI TOCyJapcTBa YKa3aHHBIM Mpolecc
O6’beKTI/IBI/IpyeTC5I MMoCpCACTBOM IMPOBCACHHUA KPUMHUHAIMU3ALUN ACAHNA, CO CTOPOHBI COUAJIbHBIX
CyOBEKTOB — MOCPEICTBOM coOmroaeHusT ycTanoBieHHoro YK 3ampera. Mcnons3ys duiiocodckyro
TCPMHUHOJIOTUIO, JICTUTUMAIHWUIO YTOJOBHOTO TCKCTYAJIbHOTO IIpaBUJia IMOBCACHHA  MOKHO
0003HaYHUTh KaK JUCKYpPC MPOOJIEMbI IPECTYIICHHUS] B KOHTEKCTE <OKM3HEHHOTO0 MUPa» COILMAIbHBIX
CyOBEKTOB.

5. KoruutuBHas mpaBoBas HOpMa — KOTHUTHBHBIC OTHOIICHHS. B mporecce conuanbHON
KOMMYHUKAIIUN MCKAY BCCMHU CyGBeKTaMI/I, YCBOUBIIMMHU TCKCTYAJIbHOC IIPAaBUJIO ITOBCIACHUA,
chopmynupoBanHoM B YK P®D, u cyOBeKkTOM, YCTAHOBHUBIIUM 3TO MPABHIIO, BO3HUKAIOT OCOOBIC
KOTHUTHUBHBIC IIPABOBBLIC CBA3U - O6H_II/I€ MMPaBOOTHOUICHUA (peI‘y.]'DITI/IBHBIC OTHOIJ_IGHI/ISI).
CopepxaHueM JTHX IPABOOTHOIIEHUWH BBICTYNIaeT TO, YTO HOPMATUBHUCTBI Ha3bIBAIOT
CyObEKTUBHBIMHU ITPaBaMU M NMPABOBBIMU 00s13aHHOCTSAMU. [10100HBIE CBSA3U CTPOSITCS MO MPUHIUITY
MPOCTHIX MPABOOTHOILIEHUI: OJHOMY CYOBEKTHBHOMY IIpaBy COOTBETCTBYET OJHA IOpPHAWYECKAs
O6H3&HHOCTB - O6H3&HHOCTI/I Jiuia, HC COBCpIIATh 3alPCIICHHBLIC YIOJIOBHBIM 3daKOHOM JICAHUA,
COOTBETCTBYET MpaBO IPEACTABUTENECH MPaBOOXPAHUTEIBHBIX OpPraHOB, TpeOOBAaTh OT HMMEHU
O6H_[€CTBa BBITIOJIHCHU A ,Z[aHHOI>'I O6$I3aHHOCTI/I, BBITeKaIOH_IGI\/'I N3 COLIMAJIbHO IMMPU3HAHHBIX MMPAaBOBLIX
HOPM.

6. AkTyanbHas TIpaBoBas HOpPMa — aKTyalbHbIE OTHOIICHHs.. KOTHUTHBHBIE YrOJIOBHO-
IPaBOBBIC OTHOIICHHS TPaHC(HOPMHUPYIOTCS B KOHKPETHBIE (aKTyalbHBIE) PETYIATHBHBIC TOJBKO B
TeX Cllydasx, KOTJa JIMI0 HEMOCPEJACTBEHHO OKA3bIBACTCSI B CHUTYallUH, OJIATONIPUSTHOU JIs
COBEPIICHHSI KAaKOTO-THMOO0 KOHKPETHOTO MPECTYIUICHHUS, HO BO3JEp)KUBAaeTCsI OT Hero. JIuio
UCTIONTHSIET BO3JIOXKCHHYIO Ha HEro OOS3aHHOCTh MMEHHO TMOTOMY, YTO OCO3HAeT €€, cuuTas mpu
9TOM, YTO TaKoe IOBeJAcHHE (BO3JEp)KAaHHE OT COBEPIINCHHUS IMPECTYIUICHUS) COOTBETCTBYET
TpeOOBAHUSM BO3JIOKEHHON 00SI3aHHOCTH.

7. BropuuHble MpaBOBbIe TEKCTHI. B pe3ynbTaTe peanu3anuy yroJOBHBIX OXPAHUTEIBHBIX
OTHOIIICHUI BO3HUKAIOT BTOPUYHBIC MPABOBBIC TEKCThI — 3asBJICHHS O MpecTymuieHuH (eciu pedb
UIET O JellaX YaCTHOrO OOBHMHEHHS), MIOCTAHOBIICHHUS, BBIHOCHMbIE OpPraHaMH IPEABAPUTEILHOIO
CIIC/ICTBUS, a TaKXe TIOCTaHOBJICHUS (OmpeneieHus) u NpUTOBOPHl  CynoB. Bce oHmM
KOHKPETU3UPYIOT U YTOYHSAKOT CMBICI MPABOBOM HOPMBI, M3JI0KEHHOM B MEPBUYHOM ITPABOBOM
tekcTe — YK PO.

KorHuTuBHbIE <> aKTyaJbHbIE U PETYISATHUBHBIE <> OXPAHUTEIIbHBIE MPABOOTHOLICHHUS —
MOHATHS, OTPAXKAIOIIUE aCTIEKThl OAHON M TOH ke c(epbl COLUAIBLHON aKTUBHOCTH, HO C Pa3HbBIX
TTO3HITHH.

KoruutuBHble pecynsimugnble TPABOOTHOILIEHUS BO3HUKAIOT IOCIE WHTEPIpETAlluud U
JIETUTUMAIIMU YTOJIOBHO-TIPABOBOTO TEKCTAa. B MeXaHM3Me yrojaoBHO-TIPABOBOTO PETYJIUPOBAHUS B
cdepe MPECTYIMHBIX MOCITAaTENbCTB Ha 00bEKTH MHTEIICKTYalbHOW COOCTBEHHOCTH TAKUM TEKCTOM
BeICTYMaloT cT.cT. 146, 147, 180, 188K (coBmectHo ¢ O61eii gacteio YK P®D).

AKTyallbHbIE pe2ynamueHblie TPABOOTHOIICHUS HAYMHAIOT PEaTU30BBIBATHCS B CUTYallUU
OCO3HAHHOTO IIPAaBOMEPHOTO HCIOJIb30BAaHUSI OOBEKTOB HWHTEIUICKTYyaJIbHOW COOCTBEHHOCTH.
KoruurtuBHbie oxpanumenvHble TPaBOOTHOIIECHUSI BOBHUKAIOT B MOMEHT OCO3HAHHOT'O HAPYILICHUS
WHTEJUICKTYAJIbHBIX TPaB, OXPAHIEMBIX YTOJIOBHBIM 3aKOHOM. BCTyIieHne B crily OOBHHUTEIIBHOTO
MIPUTOBOpPA CYJa BBI3BIBAET K JKU3HU aKTYalIbHOE OXpaHumeibHoe IPaBOOTHOLIECHHUE.

Ecmm cyOBekT oco3HaHHO HE coOmrofaeT 3amper, ycTaHoBieHHbIM YK P®, Bo3Hukaer
MNPENSTCTBUE ISl HOPMAIBHOTO MOPSJKA pean3aliy IpaBa, HOPMAJIbHOTO MPOTEKaHUsI TIPABOBOM
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KOMMYHHKAIIMH, YTO CBUAETEIHbCTBYET O HAJMYMHU MPABOBOTO KOH(IMKTA. Pa3perienne nTaHHOTO
KOH(IMKTA IPOUCXOIUT B paMKaX OXpPaHHUTEIbHBIX IPAaBOOTHOIIEHUH. BapuaHThl BocCcTaHOBIEHHUS
NPaBOBO KOMMYHHMKAIIMM TaKOBBL: 1) MOCPEACTBOM (DAaKTHUSCKHX ACHCTBUH, OCYIIECTBIISIEMBIX
yIIPaBOMOYEHHBIM JIUIIOM, HAIIPABICHHBIX HA 3alIUTY OXPAHAEMBIX 3aKOHOM HHTEPECOB JINYHOCTU
U TMpaB JAaHHOTO JIMI[A WIM HWHBIX JHI, 00mecTBa win rocymapcrBa (cr.37-42 YK PD); 2)
MIOCPEICTBOM JTOOPOBOJIBHBIX JEHCTBHI mpaBoHapyrutens (cr. 31; mm. «m», «» cr.61, cT.64, 75,
76 YK P®); 3) B pe3ynbTare NpaBOOXpaHUTENBHBIX JACHCTBUN TOCYyJapcTBa MO MPUMEHEHHIO Mep
YTOJIOBHO-TIPAaBOBOT'O BO3/IEHCTBHSI.

Takum 00pa3oM, MEXaHHM3M YrOJOBHO-TIPABOBOTO PETYIUPOBAaHUS B cepe MpecTYIMHBIX
[OCATATENbCTB  HAa  OOBEKThl  MHTEUIEKTYyaJbHOM  COOCTBEHHOCTM C  TOYKM  3pEHHUs
KOMMYHHKATHBHOTO IIOJIXOJa MPEICTABISAET COOOW EIMHCTBO COIMONICMXWYECKOTO MEXaHH3Ma
JECUCTBHUSl YrOJOBHOTO TpaBa (MHTEpIpETalysi TEKCTa YrOJOBHOTO 3aKOHA, €ro JITUTUMAIWs,
KOHCTPYWPOBaHNWE KOTHUTHBHOW HOPMBI YTOJIOBHOTO TIpaBa) M HOPMATHBHO-TIOBEICHYECKOTO
IIPaBOBOIO0 MEXaHU3Ma, B paMKaxX KOTOPOIO pPEaIM3YyIOTCS KOHKPETHbIE MPAaBOOTHOLIEHUS IO
COOJIIOJICHHUIO U UCIIOJIb30BAaHUIO YTOJIOBHO-TIPABOBBIX HOPM, a TaK)Ke I10 YCTPAHEHUIO IPABOBOTO
KOH()JIMKTA, BBI3BAHHOIO (PAaKTOM COBEpLICHMs HpecTyIuieHus. HopMaTHBHO-AEATEIbHOCTHBIN
(moBeseHYECKUiT) acleKT YroJIOBHO-IPABOBOTO PETYIMPOBAHMS NPOSBISETCS BOBHE 4Yepe3
peaynsamusHvle W OXpaHumenbHvle  MPABOOTHOLIEHHA. L[eHHOCTHO-TICUXMKOHOPMAaTHBHBIN
(COLMONCUXMYECKHI) aCTIIEKT YrOJIOBHO-IIPABOBOTO PETYIMPOBAHKS MOKHO PACKPBITH TIOCPEICTBOM
HOHATUH KocHUMUEHbIE U AKMYabHble IPABOOTHOLICHNUS.

KoMMyHUKaTHBHBIN MOIXOA MMEET CBOM OTPaHMYCHHMsS M HE TO3BOJISIET B IOJHOM Mepe
pELINTh BCE MOCTABICHHBIE NEpes YrOJOBHBIM MpaBoM 3anadud. OJHAKO KOMMYHHKATHBHBIN THUII
NPaBOMIOHUMAHUSI TO3BOJIIET TO-HOBOMY B3IJITHYTh Ha MEXaHU3M  YTOJIOBHO-TIPABOBOT'O
pEeryJupoBaHMsl, BBIIBUTH B HEM JJIEMEHTbl KOMMYHHMKATHBHOW pPALMOHAJIBHOCTH, YTO
CIOCOOCTBYET CTAaHOBJICHHIO U 3aKPEIICHUIO TEMOKPaTUYECKHX Havyall B IPaBe.

Bo emopom  napacpagpe, umeromeM  Ha3BaHue  «PeryiasTHBHBIE  YrOJOBHBIE
IPaBOOTHOLICHUS B MEXaHU3ME YrOJIOBHO-TIPAaBOBOI'O DErYJIMpPOBaHUS B cdepe OXpaHbl
UHTEJUIEKTYaJIbHOM COOCTBEHHOCTH», paccCMaTpUBAaeTCs INpoleaypa JETHTUMALUU YrOJIOBHO-
IPaBOBBIX 3aIlIPETOB, YCTaHOBJIEHHBIX B cT.cT. 146, 147, 180, 183K, a Taxxke packpblBaeTcs
COJIEpKAHNE PETrYJIATUBHBIX KOTHUTHBHBIX M aKTyaJIbHBIX OTHOIIEHUH, BO3HUKAIOIINX B PE3YyJIbTaTe
COOJTIO/ICHHSI TAaHHBIX 3aIIPETOB.

I'maBHBI BONpOC JETMTHMALMU YrOJIOBHO-IIPABOBOrO 3alpeTa Ha HapylleHWe IpaB Ha
O0BEKTHl HMHTEJUIEKTYyaJbHOW COOCTBEHHOCTH — 3TO BONPOC 00 OCO3HAHMU CyOBEKTaMu
KOMMYHHKAIM1 OOIIECTBEHHON ONACHOCTHU Takoro HoBefeHHsA. ToJIbKO Mociie MHTepHIpeTaluu U
JIETUTUMALUU HOPMBI, IPABUJIO MTOBEJIEHHS TPAaHCPOPMUPYETCsI B KOTHUTUBHYIO TIPABOBYIO HOPMY,
NOJYYAOUyl0  peaJlbHOE  BOIUIOIEHHME B  aKTY&JIbHBIX  PETYJSATHBHBIX  YTOJIOBHBIX
npaBooTHomeHUsX. CoONIOJICHNE TpaB HMHTEIUICKTYyaIbHOW COOCTBEHHOCTH  (aKTyasbHBIC
PETYIISTHBHBIC YTOJIOBHBIC MIPABOOTHOIICHHUS) MOKHO NMPHU3HATh KOMMYHHKaTHBHOPAIIHOHAIBHBIM
TOJBKO B TOM CJIydae, KOIJIa Takoe IOBEJCHHE OCHOBBIBACTCS HA OCO3HAHUM HEOOXOIMMOCTHU
CYIIECTBOBaHMSI COOTBETCTBYIOILETO 3aMpeTa B 00IIECTBE U €ro NPU3HAHHH.

[TpoBeeHHOE MCCEIOBAaHHUE TOKA3aJI0, YTO OCHOBHBIE MPOOJIEMBI JIETUTUMAIINH KacaloTCs
3alpera Ha MCI0JIb30BaHUE 00BEKTOB aBTOPCKOTO MpaBa U CMEXHBIX IpaB. OOBACHUTH 3TO MOKHO,
Ha Haml B3IV, 0co00i MpUpoaoil 00BEKTOB aBTOPCKOrO IMpaBa. Mes MCKIIOUMTENbHBIX TpPaB
OCHOBBIBACTCA Ha MPUTSI3aHMSX, 3a4acTyl0 HENOAJCpKHUBAeMbIX o0mecTBoM. [IpaBoobnanaTtens
SIBIISICTCSI MOHOIIOJIUCTOM COOTBETCTBYIOIIETO OOBEKTa aBTOPCKOTO IpaBa, MOCKOJBKY TOJIBKO OH
BJIaJi€eT IPAaBOM Ha 3TOT 00BEKT. B OCHOBE MHTEpECYIOIIEro HAC COLMAIBHOTO KOH(IIMKTA JIC)KUT
UH(POPMALIMOHHAS TPUPOAA OOJIBIIMHCTBA OOBEKTOB aBTOPCKOTO MIpaBa U MPABOBOW MOHOMOIM3M -
UCKJIFOUUTENILHOE TIPAaBO HA 00BEKT aBTOPCKOIO IIpaBa.

CoBpeMeHHass poccHiicKas NpaBoBas CUCTEMa, M B YaCTHOCTH, YrOJOBHOE IpPaBO Kak
oTpacib, NBITAETCA PEIINTh MPOOJEeMy BCEro KOHTpadakTa IyTeM CTPaTErH4yecKkoro, HO He
KOMMYHHKATHBHOT'O JIEHCTBHS, M OCHOBBIBAETCS HA MHCTPYMEHTAJIHHON PAllMOHAIBHOCTH, a HE Ha
palMOHAIBHOCTH KOMMYHUKATUBHOTO JAEHCTBUS.
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JluccepTaHT MPUBOJUT JIOKA3aTEIhCTBA HATMYUS PEaTbHBIX OCHOBAHHMA I YCIICITHON /st
JIETUTUMAITIHU 3alpPeToB, 3aKkperuieHHbX B cT.cT. 147, 180, 18¥ K. HcknroueHnue cocrapiser 4.2
c1.180 YK. 3nech HEeT OCHOBaHM AJIsl IETUTUMALIUU TaKOTO YrOJIOBHOT'O 3arpeTa HU CO CTOPOHBI
rocyaapcTBa, HH CO CTOPOHBI OTACNBHBIX Tpaxmad. ClemyeT CorjJacuThCsi C TEeM, UTO
KpUMUHAIM3AIMs AesiHusl, npeaycMoTpenHoro 4.2 ¢r.180 VK, sBusiercs ommOKoN, MOCKOJIBKY
MIPOCTABJICHHE TPEAYNPEAUTEIPHON MAapKUPOBKHM B OTHOIICHWM €II€ HE 3apeTrUCTPUPOBAHHOTO
3HaKa HE HapyllaeT YbMX-THOO TpaB W, MPEACTABISAETCSH, HE MOXKET NPUYUHHUTH KaKOTro-JIHOO
yiiepoa.

Bo3HUKHOBEHNE KOHKPETHBIX (aKTyajdbHBIX) PErYJISTUBHBIX YTOJOBHBIX MPABOOTHOIICHUM
HaIPsIMYIO 3aBUCHUT OT JISTUTUMAIIUN aJpecaToM yroJoBHOTO TeKcTa cT.cT. 146, 147, 18 183 VK.
Haubonee cnoxua, B sTom 1iane, cT. 146 YK. Pemenne nanHoi mpoOIeMbl UCKITIOYUTEIHHO
yrOJIOBHO-TIPABOBBIMM  MepaMu  (HallpuMep, Y>KECTOYEHHEM YIrOJIOBHOW OTBETCTBEHHOCTH) HE
OTBEUaeT ujaeaaM KOMMYHHKATUBHOW PallMOHATILHOCTH, TaK KaK B TAKOM CIIy4ae HE YUUTHIBAIOTCS
HWHTEPECHI BCeX CTOPOH KOoH(HKTA. COBEPIICHCTBOBAHUE MEXaHNU3Ma yrOJIOBHO-TIPABOBOM OXPaHBI
ABTOPCKOTO TpaBa, 0e3 BHECEHHS COOTBETCTBYIOIIMX HM3MEHEHHNW B CaM WHCTUTYT aBTOPCKOTO
npaBa (BIUIOTH JIO IEPECMOTpa CaMOM KOHIICMIUH HMCKIIIOYMTEIBHOrO IpaBa), HE MPHUBEACT K
OKOHYATeNbHOM mo0ese Ha/l KOHTpa(paKTOM.

B mpemvem napacpagpe — «OxpaHUTENBHBIC YTOJOBHBIE MPABOOTHOIICHUS B MEXaHH3ME
YTOJIOBHO-TIPABOBOTO PETYIHPOBaHUS B cdepe OXpaHbl HUHTEIICKTYyadbHOW COOCTBEHHOCTH» -
aBTOpP HCCIEIYeT YrOJIOBHO-TIPABOBBIE OTHOIICHHUS, BO3HHUKAIOIIHWE IIOCIE€  COBEPIICHUS
MpeCTyIUIeHUH, TpeaycMoTpeHHbix cr.cT. 146, 147, 180, 183YK. B cnyuae ycnemrHoi
JIETUTUMAIIMU BCEX BBIIIENIEPEUNCICHHBIX 3alIPETOB, JUII0 HAYMHAET OCO3HAHHO MX COOJII0AaTh, B
pe3ynbTare 4ero BO3HMKAET KOHKPETHOE PETYISATUBHOE YTOJOBHOE MpaBoOoTHOIIeHHEe. Hapyimenue
)K€ ATUX 3alpETOB BBI3BIBACT K JKM3HU OXPAHUTEIBHOE YTOJIOBHOE MPABOOTHOIIEHWE, B paMKax
KOTOPOT'O BO3HUKIINI KOH(IIMKT JOJKEH OBITh pa3pelieH.

Ha ocHoBe n3ydeHHsi KOHKPETHBIX YTOJIOBHBIX JI€JT U HAJA30PHBIX MPOU3BOJICTB COMCKATEIb
BBISICHHJI, KaKUE€ MPABOBBIE CPEJCTBA MEXaHH3Ma YroJIOBHO-TIPABOBOIO PErYIMPOBAHUS 4Yallle
WCIIONIB3YIOTCS ISl Pa3pelIeHHs] TaKUX IMPaBOBbIX KOHGIMKTOB. OJHUM W3 TaKUX CpPEICTB
BBICTYIIA€T  WHCTUTYT  OCBOOOKIEHUS  OT  YrOJOBHOW  OTBETCTBEHHOCTHU.  DIIEMEHTHI
KOMMYHHUKATUBHON PaIlMOHAIBPHOCTA TPUCYTCTBYIOT B T€X BHUIAX OCBOOOXICHHUS OT YTrOJIOBHOM
OTBETCTBEHHOCTH, OCHOBAHHSI TIPUMEHEHHUSI KOTOPBIX «CO3JAIOTCS» CAMHM JIMIIOM, COBEPIIHBIINM
npectymiienue. [IpaBoHapymuTenh B TaKMX CHTyallUsaXx JIEHCTBYET JOOpPOBOJBHO, TO €CTh
MBITACTCS PA3PEUIUTh KOH(IHUKT, OCHOBBIBASCh HA CBOOOJHOM BOJICU3BSIBICHUU, — HEOTHEMIIEMOE
yCJIOBHE KOMMYHHUKAaTHBHOTO JEHCTBUS. B WMHCTUTYyTE ACATEIBHOTO pacKasHUs 3aJI0)KEH BeChMa
CYIIECTBEHHBI MOTEHIMAN JUIsl YCIEIIHOTO pa3pelIeHUs MPaBOBOTO KOH(JIHMKTA, BBHI3BAHHOTO
HapyIIeHWeM IpaB Ha OOBEKTHl MHTEIUICKTYadbHON coOCcTBeHHOCTH. OHAKO, HAIlle UCCIICIOBAHNE
MOKA3bIBAET, YTO CYHIECTBYIOT OIpeAeTeHHbIe MpoOJIeMbl MPUMEHEHHS JaHHOTO CpEICTBa
MEXaHWU3Ma YrOoJIOBHO-TIPABOBOTO pETyJHWPOBAaHUS Ha TMPAKTHKE BCIEJICTBHE €ro HEBEPHOU
UHTEpIpeTanuu. Tak, JUCCEPTAaHT NPHUBOJUT TPUMEPHl OCBOOOXKIEHUS OT YrOJOBHOU
OTBETCTBEHHOCTH 110 cT.146 VK B CBsI3M C JAesATENHHBIM pacKassHUEM, IPH OJHOM JIMIITb TPU3HAHUH
HOJICYIUMBIM CBOEH BUHBI U OTCYTCTBHHM BKM ¢ NOBMHHON. OpHako cT. 75 YK Ha3bIBaeT ABKy ¢
MMOBUHHON HEOOXOAMMBIM YCJIOBHEM IPU3HAHMS JACITEIBHOTO pacKasHUSA, MOATOMY NMPUMEHEHHE
cr. 75 YK B orHomenun cr.ct. 146, 147, 180, 18¥K BO3MOXHO TOJNBKO B Cilyyae SBKH C
MOBUHHOW, B WMHBIX CHUTYyaIlUsAX TPU3HAHWE CBOCH BHHBI MOXKHO pacCMaTpWBaTh B KauyecTBE
CMSTYaOIIEr0 00CTOSATEIILCTBA.

N3 Bcex cpencTB MexaHW3Ma yroJIOBHO-TIPABOBOTO PETYIMPOBAHMSI, MPUMEHIEMBIX ceiuac B
paMKax YTOJOBHBIX OXPAaHHUTEIHHBIX IMPABOOTHOIICHUH, Oojiee BCero UAECSIM KOMMYHHKATHUBHOM
pPallMOHATBLHOCTH COOTBETCTBYET <IIPUMHUPEHHE C TMOTEPHeBIIUM». Cronb30BaHWE HHCTHTYTA
NPUMHPEHUST MO0 OTHOLICHUIO K MPECTYIUICHHUSIM, IOCSTAIIMM Ha MpaBa HHTEIUICKTYaTbHOU
COOCTBEHHOCTH, OYEHb II€JIeCOO00pPa3HO, TaK KaK 3TH MPECTYIUICHUS HMEIOT CBOUM OOBEKTOM
HYKOHOMHYECKUE MHTEPECHI MpaBooOIaaTesNcii, U MPUUYUHCHHBIC UM (IIPaBOOOJIAIATENIIM) YOBITKA
(B BHIE YIYIIIEHHOM M PeabHOM BBITOJIbI), MOTYT OBITH IMOJIHOCTHIO KOMIIEHCHPOBAHBI, B OTJIHYHE,
HanpUMep, OT MIPHUYMHEHUS BPe/Ia 3/I0POBBIO MM KU3HU YeIIOBEKa. B TeUeHue MmoCcieTHuX YeThIpeX

16



no ct. 146 YK PO, B cBsI3U C NIPUMHUPEHHEM CTOPOH, CYJaMU MPEKPAIIEHO MOYTH KaXJI0€ IATOE
YTOJIOBHOE JIEIO.

OcHOBHOE  CpEACTBO, TNPUMEHSEMOE B  pPaMKax  OXPAaHUTEIHHOTO  YrOJOBHOTO
MIPaBOOTHOLICHUSI, — HaKa3aHue. B pe3ynbpTaTe MccieqoBaHNus HAYYHOH JUTEpaTyphbl U KOHKPETHBIX
YTOJIOBHBIX JIET 1O BOIMPOCY Ha3HAUEHUS HAKa3aHUs 3a MPECTYIUICHHsSI, IPETyCMOTPEHHBIE CT.CT.
146, 147, 180, 183K, aucceprant noayuui cienyromniue nanneie. Mzydenue F0.B. TpyHiieBckum
okoji0 200 yronosusix aen no cr.146 YK (1997-2001rr.) moka3asno, 4To OCYXJICHHBIM 3a TaKHE
MIPECTYIUICHUS HAa3HAYCHBI CIICAYIONTME BUABI HAaKa3aHWUW. JHUIICHHE cBOOOabl — 71,5%;mrpad —
285 % 1 Io MaHHBIM 3aMecTuTeNsl mpencenarens BepxoBHoro cyga P®, nHambonee
pacrpocTpaHeHHBIM BHJAOM HakaszaHus, HazHadaemoro B 2006rony mo ct. 146 YK PO, sBrscs
mrpad - 52,6%. YcenoBHo K nmmieHHo cBoOoabl ocyxaeHo 43,6% mui. PeanpHoe nuimenue
CcB0O0OIBI U 00s13aTeNIbHBIC PA0OTHI HA3HAYCHBI MOJyTOpa MporeHTaM ocyxaeHHbIX. [To cr. 180YK
P® mrpad HazHaueH 75% ocCyXKIEHHBIX, HCIPABUTENbHbIE M oOs3aTenbHble padoThl - 2,5%,
YCJIIOBHOE OCY’KJIEHHE TPUMEHEHO K 20%1u>.

AHAIIN3 yTONOBHbIX JCI, IIPOBEICHHBIN JUCCEPTAHTOM,” IPEACTABICH HIKE:

3a npecmynjeHue, npedycmompenuoe cm. 146 VK*, 72% MOJCYIUMBIX TPUTOBOPEHBI K
JIMIIEHUIO CBOOOBI (CpeaHMii CpPOK JMIIeHus cBoOGomel 1 rox, 7 juI (4%)5 OCYXIIEHBI K
pealbHOMY JIMIIEHHI0 CBOOOABI), mTpad Kak OCHOBHOW BHJ HaKa3aHHs HasHaueH 22%
OCYXKICHHBIM® (KaK JOIIOIHUTE/IbHBIN BU/ HAKA3AHUS K JIHIICHAIO CBOGOIB! ITPad) PHUMEHSUICS B
15% caygasx), 6% ObUIH IPUTOBOPEHBI K 00s3aTEIbHBIM paboTaM (BO BCEX BBIABICHHBIX HAMH
cltydasix CpoK o0s13aTenbHbIX pabot cocraBusl 2004acos);

- 3a npecmynieHue, npedycmompennoe cm. 147 VK, BceM OCyXIEHHBIM ObLT Ha3HauYeH
wrpad (cpeanuit pasmep mrpada 40000pyoneii);

- 3a npecmynienue, npedycmompenunoe cm. 180 VK T T5% MIPUTOBOPEHBI K mTpady
(pa3bpoc Ha3HayeHHOrO Haka3aHus odeHb mHpok: or 5000 mo 150000 pyo6neit); 15% — k
obs3arenbHbIM pabotam; 10% —k muimeHuro cBoOo b (BCE YCIIOBHO);

- 3a npecmynnenue, npeoycmompennoe cm. 183 VK (paccMaTpuBaUCh TOJIBKO TE JieNa, B
KOTOPBIX 0OBEKTOM IMOCSATATEILCTBA SIBISUIACH KOMMEpYecKas TaiiHa — 4 yroJIOBHBIX [ieia), B IBYX
CIy4asiX TMOACYAMMBIM ObLT Ha3HaueH mTpad, B OBYX CIydasx BUHOBHBIX MPUTOBOPUIH K
JIMIIEHUIO CBOOOIBI YCIIOBHO.

ToT ¢akT, 4T0 0OBEKTOM JAaHHBIX NPECTYIUIEHUH, a BpeA OT COBEPILEHUS ITUX ACSTHUHN
NpeJCTaeT, Kak MpaBWiIO, B BHJIE VYIYHIEHHONW BBITOJAbI, CBUIECTEIBCTBYET O HEOOXOIUMOCTH
3¢ (HEeKTUBHOTO HCIOJIb30BaHUs HWMYIIECTBEHHOTO BHUAA Haka3zaHusi — mrpada. K HeraTuBHOMY
MOMEHTY COBPEMEHHOW MpPaBONPUMEHUTEIHHON AEWCTBUTEIHHOCTH MOXHO OTHECTH UYpE3MEPHO
HMIMPOKOE HA3HAYCHUE YCIIOBHOTO JIMIIICHHS CBOOOIbI (B TIEPBYIO OUEPE/Ih, IPUMEHUTENBHO K CT.146
YK).

WNHCcTUTYT KOH(UCKAIIUKN KaK MHOM Mephl YTOJIOBHO-IIPAaBOBOI'O BO3JCHCTBUS MPAKTHUECKUE
HE NMPUMEHSETCS 10 OTHOLIECHUIO K MPECTYIJICHUSIM B cepe HapylIeHUl MpaB UHTEJUIEKTYalbHON
coOcTBeHHOCTU. M3ydeHHWE IUCCEPTaHTOM HAYYHOW JHTEpaTyphl W aHAIW3 YroJOBHBIX JCl
(Bo30yxmennbIx mocie 1 suBapst 2007 roma) mokasano, 4To KOH(HUCKAIUS UMYIIECTBA M0 JaHHOM
Kareropuu nen npumensiack B 92% yromnoBueix gen, B 100% ciaydaeB ona ObLia cBsizaHa C

! Tpynyesckuui, FO.B. 3ammyra aBTOPCKOTO W CMEXKHBIX NPaB B ayJAHOBU3YaJbHOW cdepe: YTOoJOBHO-TIPaBOBOH M
KPHMHUHOJIOTMYECKUI aCIeKThl: Hayd.-pakTud. ocodue / B.J. Jlapuues, }0.B. Tpynuesckuii. M.: [leno, 2004.C. 128.

2 Berinepxka n3 Otuera 3amecturens [Ipencenarens Bepxosuoro Cyna Poccuiickoii ®@enepauuu I1. IT. CepxoBa 06
yyacTuu B 3acefaHud KOHCYJIbTaTMBHOIO KOMMTETa II0 3allUTE€ MpaB HMHTEIUICKTYaJbHOH COOCTBEHHOCTH,
cocrosBiemcsi 1-2n056pst 2007r. B 1. XKenese. URL: http://www.fips.ru/ruptoru/serkov.htm

ComckateneM 65U10 nccnenoano 192 yronosusix mena (2003-2008rT.), pacCMOTPEHHBIX, HPEHMYIIECTBEHHO,
cynamu CaparoBckoit 06igacTd U CTaBpPOIMONBCKOro Kpas (IO BCEM JellaM BBIHECEHBI MPUTOBOPHI, BCTYIHBILHE B
3aKOHHYIO CHJIY, FJIH TIOCTAHOBJICHHS 06 OCBOOOXKICHHH OT YTOJOBHOM OTBETCTBEHHOCTH).

*TIo ¢1.146 YK 6bLIO HCCIIE0BAHO 150yrooBHBIX eI

® KOIMYeCTBO JIHII B OTHOIICHHH, KOTOPBIX BO30Y)KIAM yrOJOBHEIE jAeia o c¢T.146 YK, mpeBbImaeT KOMM4ecTBO
YTOJIOBHBIX A€ 1m0 ¢T.146,Tak kak B 7 Y0 MMeI0 MeCTO COyJ4acTHe B MPECTYIUICHHUE.

® [To ¢1.147 YK 6bL10 HCCIIEO0BAHO 4 YTOIOBHBIX 1A€A,

"o cr. 180YK 6bLIO HCCIIE0BAHO 34 yronoBHbIX Aeia.
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pemieHHeM Bompoca O CyAb0e M3BATBIX B KAueCTBE BEUICCTBEHHBIX  JIOKA3aTEIbCTB
KOHMPApAKMHBIX IK3EMNIAPOE NPOoU38e0eHull uiu ponocpamm B MOPSIKE MPABUII, 3aKPETUIEHHBIX
B VIIK. CiydaeB KoH(pHUCKAIMK JEHET U MHBIX [IEHHOCTEH, OJYYEHHBIX B PE3yJIbTaTe COBEPIUICHHUS
MPECTYIUICHUH, TPeaycMOTpeHHBIX cT.cT. 146 m 147 YK, aBropoM BbIsiBIIEHO He Obuto. HyxHO
PCAbHO MPHMEHSTh HA IPAKTHKE I «@» 4. cr.104' B OTHOLICHHH MMYILECTBA MONYYCHHOTO B
pe3yabTaTe COBEPIICHUS MPECTYIUICHUH, MPeaycMOTpeHHbIX ¢T.146m c1.147 VK.

Tpemosa cnasa — <3¢pHeKTUBHOCTH MEXaHU3Ma YTOJIOBHO-TIPABOBOTO PETYJIMPOBAHUS B
chepe oxpaHbl HHTEIIEKTYaATbHOM COOCTBEHHOCTH - COCTOUT U3 3 maparpados.

B nepsom napacpage — dlonstue dPPEKTUBHOCTH MEXaHH3MA YrOJOBHO-TIPABOBOTO
perynupoBaHus B chepe oOXpaHbl HHTEIJIEKTYaJIbHOM COOCTBEHHOCTH U €€ KPUTEPUN» - COUCKATENb
uccuenyer mpobinemy 3(h(EeKTHUBHOCTM MeXaHH3Ma YrOJIOBHO-TIPAaBOBOT'O  PETYIHPOBAHMUS.
O} PexTuBHOCTH ACUCTBUS MEXaHU3Ma YrOJIOBHO-IIPABOBOTO PETYIUPOBAHUS B chepe MPeCTYMHBIX
MOCATATENbCTB HAa OOBEKTHl MHTEIUICKTYaJbHONH COOCTBEHHOCTH CIIEAYET pacCMaTpHBaTh B JIBYX
pakypcax: 3(h(EKTUBHOCTh COIMOTICUXHYECKOTO MeXaHu3Ma Hu 3(PEPEeKTHBHOCTH HOPMATUBHO-
MOBEJICHYECKOTO IPABOBOTO MEXaHU3MA.

Baxnot mnpenmoceuikoit 3(QPEKTUBHOrO JEHCTBHS MEXaHW3Ma YrOJOBHO-TIPABOBOTO
pEryJIUpOBaHMS SBISCTCS COOJIONCHUE MPUHIMIIOB KPUMHHAIM3AIMA: a) MPUHIUI TOCTATOYHOM
OOIIECTBEHHON  OMACHOCTH  KPUMHUHAIU3UPYEMOro  JAesHHs; 0) MPHHIMUI  [IIMPOKOU
paclpoCTpaHEHHOCTH JICSHUS; B) MPHHIUI TpeoOiagaHus TOJOKUTEIBHBIX —MOCICICTBHUIM
KPUMHUHAIM3AIUN HaJ OTPHUIATCIbHBIMU; T) TPHHIUI SKOHOMHH YTrOJIOBHOH penpeccuu; )
NPUHIUI CBOEBPEMEHHOCTH KpUMHHAIM3aMU. VccneqoBanue nokasano, 4To B OTHOIIEHUH cT. 146
u cT. 180YK npuHIIMI 35KOHOMHH YTOJIOBHOM penpeccuu OblT COOIOICH YaCTUIHO.

YpOBeHb CHEUUAIBHOTO pelMIuBa SBISIETCS OJHUM M3 OCHOBHBIX IIOKa3aTelsei
3¢ dexTUBHOCTU IEUCTBUS MEXaHHU3Ma YTrOJIOBHO-IIPABOBOIO PETYIUPOBAaHUS B cepe MPeCTyMHbBIX
MOCATATENbCTB Ha OOBEKTHI MHTEIUIEKTYyallbHOW coOctBeHHOCTH. Ilon cneyuanvnviv peyuousom
cleyeT MOHUMAaTh CHUTYalHIo, KOIJa JIUIO, SABISAACH CYOBEKTOM YTOJIOBHOTO OXPAHUTEIHHOIO
NPaBOOTHOIICHHUS, COBEPIIAET HOBOE OJHOPOIHOE MPECTYIUICHHUE.

Ha ocnose nannbeix UL I'YBJI CapatoBckoit obmactu 3a nepuon ¢ 2003mo 2007 rr. Obu1
BBICUMTAH YpOBEHb creuuanbHoro peuuausa mo cr.146 YK. On cocraBun 9% ot obmiero uncna
JIUIl, B OTHOIICHUH KOTOPBIX ObUIM BO30YXKIEHBI YroJIOBHBIE jena mo 4.2, 4.3 ¢1.146 YK B 2003-
2007 rr. YCcTaHOBICHHBI YPOBEHb ClielHaIbHOTO peruanBa (9%0) BHITISIUT yIOBICTBOPHTEIBHO.
Tak, cpeIHeCTaTUCTUYECKUM MOKa3aTelb CIENHAIbHOTO PElUMBA N0 BCEW MPECTYNMHOCTH B PD
COCTaBJIIET IPUMEPHO 16%° . s IIPECTYIUICHU 3KOHOMHYECKOM HAIPaBICHHOCTH ® 3101
MoKa3aTellb BApbUPYETCs OT 6 10 1696°.

CymecTBytomnass CUCTeMa yd4eTa TPeCTYIUIGHHH, OCHOBBIBAIOLIAsCA Ha JIETalbHOM
OTpe/ieNIeHUU PeluanBa, M0 YKa3aHHBIM BbIIIE MPUYUHAM HE MO3BOJISIET COCTABUTH MOJIHOLIEHHYIO
KapTUHY CIEUAIBHOW PElMIUBHON IMPECTYIMHOCTU. B CBA3M ¢ 3TUM aBTOp NpeajiaracT BHECTU
U3MEHEHHUS B CHCTEMY ydeTa PelMIMBHON MPECTYMHOCTH, MPU3HAIONIUE PELUIUBOM U T€ CIyYaH,
KOoTOpble ykazanbl B 4.4 c1.18 YK P®. D10 no3Bonut nomydats 6ojee MONHYIO WH(POPMAIHIO O
MPECTYMHOCTH M, COOTBETCTBEHHO, 3 (PeKTHBHEE €l MPOTUBOACHCTBOBATS.

Comnckarenb O0OOCHOBBIBACT TE3UC O TOM, YTO CTemneHb 3((HEKTUBHOCTH YroJIOBHO-
MIPABOBOTO PETYIMPOBAHUS B cepe MPECTYMHBIX MOCATATENLCTB Ha O0BEKThl MHTEJUIEKTYalbHON
COOCTBEHHOCTH 3aBHCUT OT CJIOKHOHM cHcTeMBbl (DaKTOpOB, YacTb KOTOPBIX MOXHO OTHECTH K

8 KpumuHomorus: ydeOHuK 111 By30B / o1 001, pes. a.10.H., mpod. A.M. Toarosoii. — 3€ u3.,
nepepad. u mom. M.. Hopma, 2007. C. 838 (ABrtop rmaBei M.B. KoponeBa coBmecTHO ¢
3.H. XeBnakoBbiM).

o PacriopskeHreM MepBOro 3aMeCTHTENsI MUHUCTpa BHYTpeHHUX aei ot 28.01.1997%. Ne 1/1157
«O mopsaKe ompeeNieHrs SKOHOMUYECKOW HAMPABICHHOCTH BBISBIISIEMBIX MPECTYIUICHU» cT. 146
YK P® otHeceHa K MPeCTYIIEHUSIM SKOHOMUYECKON HAaITPaBJICHHOCTH.

9K pumumonorns: yuebHuK ams By30B / mojx obm. pex. p1o.H., mpod. AM. Jlonrosoit. — 3¢
u3f., nepepad. u gorm. M.: Hopma, 2007.C. 839 (Arop rmaBer M.B. KopoieBa coBMecTHO ¢
3.H. XeBnakoBbiM).
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MpOIeCCy MPaBOTBOPYECTBA, a 4YacTh — K IMPOLECCY MPAKTUYECKON peanu3aluu MPaBOBBIX
MpEaNUCaHUN.

Bo emopom napacpagpe — <«IIpaBoTBOpueckuii mpouecc u 3P(HEKTUBHOCTH MEXaHU3Ma
YTOJIOBHO-TIPABOBOTO PETYIHPOBaHUS B cdepe OXpaHbl HHTEIIEKTYyaJbHOM COOCTBEHHOCTH» -
aBTOp AaHAIM3HPYET 3aKOHOAATEIbHBIC NPOCYETH BIUAOMUE HA 3S((HEKTHBHOCTh JCUCTBUS
MeXaHHM3Ma YroJIOBHO IIPAaBOBOTO PETYIHUPOBaHHS B cdepe OXpaHbl HHTEIIEKTyalbHOU
COOCTBEHHOCTH

K Ttakum mpocyeram corckaTellb OTHOCUT CIIEAYIONINE PEeUICHHs 3aKOHOJaTeNs:

1. Pacnonoxxenue c1.146 u c1.147 YK B I'maBe 19 He COOTBETCTBYET ACHCTBUTEIHLHOMY
POZOBOMY OOBEKTY 3TUX MPECTYIUICHUH (B TOI YacTH, B KOTOPOH OHU OXPAHSIOT UMYIIECTBEHHBIC
npaBa aBTopa/mpaBoobisanarens). L{enecooOpa3Ho mepeHeCTH yKa3aHHbBIE IMCIIO3UIIMHM CTAaTeH B
rmaBy 22 YK, 3akpenuB ux 1oj; HOMepaMu 183 u 183 . ITepenoc u.2 u 3 ct. 146m c1.147 YK B
raBy 22 YK cMecTUT U aKIIEHT B YTOJOBHO-TIPABOBOM MOJUTHKE, YTO OTPA3UTCS HA MPOIEAYpe
MHTEPIIPETALMU COJIEP KaHUs JaHHBIX cocTaBoB. Kpome Toro, Mbl moiayyum Oosiee MoJHYI0 KapTHHY
00 sxoHomuueckoit npecrynHoctu (de factou.2, 1.3 ¢r.146u c¢1.147 YK umerotT cBouM 00bEKTOM
9KOHOMUYECKUE OTHOIICHHUS).

2. B 2007r.4.3 c1.146 1 4.3 c1.180 ObiTM HEOOOCHOBAHHO TEPEBEICHBI B KATETOPHUIO
TSOKKUX TpecTyrieHnil. Couckarenab BO3paXkaeT MPOTHUB MEPEBO/Ia JAHHOTO PELICHUS 3aKOHO1aTelsI
0 CTIEAYIOIINM OCHOBAHHUSIM:

A). Hapywen npunyun cucmemnocmu 6 nocmpoenuu cmamei VK. Tak, 4. 2 cr. 146 YK
(ocHOBHOW cOCTaB) — MPECTYIUIEHUE HEOOJBINON TskecTH, a 4.3 ¢1.146 VK (kBanuduunpoBaHHbII
COCTaB) — TSDKKOE IMpecTyryicHue. AnanmoruuHas cutyarus u co ¢r.180 VK. Ilpeacrasisiercs, 4to
IpU TEepPexoJe€ OT OCHOBHOTO COCTaBa NPECTYIUICHUS K KBATH(DUIIMPOBAHHOMY KaTETOPHUS
MPECTYIUIEHUH JOHKHA MEHSATHCS MAaKCHUMYM Ha OJUH YPOBEHb, HHAUE TEPSIETCA CTPYKTYPHAs CBSI3b
MEX1y OCHOBHBIM U KBaJU(UIIMPOBAHHBIM COCTaBaMH.

B). Veonosno-npasosvie uzdepoicku om makoco pewenus 3aKOHOOAMeNsi NPeSbLUAIOM
onaconpusmuvle nociedcmsus. C ogHoOW cTopoHbl, oTHeceHwe 4.3 ¢T.146 m 4.3 c1.180 YK «
TSOKKUM TIPECTYIUICHUSIM TO3BOJISIET TEeNeph MPHUBJIEKATh JIUIl K YrOJOBHOW OTBETCTBEHHOCTH 3a
MPUTOTOBJIICHHUE K 3TUM TpecTymieHusM. OTHaKo HaMU He ObLIO BBISIBIIEHO HHU OJIHOTO TaKOTO Jieja.
C npyroit CTOpOHBI, MIPaAKTUYECKH HEBO3MOXKHO Tenepb Oy/eT MPUMEHATh HHCTUTYT aMHUCTHH KO
MHOTMM JiMIlaM (B TMEPBYIO OdYepe/b, K JKCHIIWHAM, MMEIOUIMM HECOBEPIICHHOJICTHUX [ETCH,
OepeMEeHHBIM, MOXKHIIBIM), COBEPIIUBIIUM yKa3aHHbIC MPECTyIUICHNs . HEBO3MOXKHBIM TakKe CTajIo
UCIIOJIb30BaHNE MHCTUTYTA IPUMHUPEHUS U ACSITEITHHOTO PaCKasSHUS.

B). Ilpuuuna usmenenus xamezopuu npecmynienuti (4.3 ¢r.146 m 4.3 c1.180 VYK)
nepecmana Ovims akmyanvHou. [IpaBONPUMEHHUTENN MBITAINCH J0Ka3aTh, YTO OTHECEHWE 4.3
c1.146 1 4.3 ¢1.180 YK k kareropum TSKKHX TPECTYIUICHUH TO3BOJMT UM HCIIOJIH30BaTh BEChH
apceHa’ ONEepaTUBHO-PO3BICKHBIX MEp, UYTO TMOBBICUT PACKPBIBAEMOCTh JTHUX MPECTYIUICHHA U
obyeryut mporecc cobmpaHusi mgokazarenbcTB. OmgHako, denepanbHBIM 3aKOHOM OT 24 HIOJA
2007r. N 21193 "O BHeceHHH M3MEHEHUH B OTAENbHBIC 3aKOHOJATENbHBIE aKThl Poccuiickoit
Qenepallii B CBSI3M C COBEPLICHCTBOBAHHEM TOCYIApPCTBEHHOI'O YIpaBleHHS B o0sacTu
IIPOTUBOJACUCTBUSA Z-)KCTpeMI/ISMy"ll B cTatbio 8 PenepanbHOro 3akoHa «O0 OnepaTuBHO-PO3BICKHOM
NEeSTENIbHOCTU» OBLTM BHECEHbl HM3MEHEHHs, COTJacCHO KOTOPHIM IIPOBEJEHHE OINEepPaTUBHOTO
OKCIIEPUMEHTA, MPOCIYIINBaHUE Tele()OHHBIX U WHBIX IMEPETOBOPOB MIOMYCKAETCS HE TOJBKO B
OTHONICHUU JIMI, TMOJO03PEBAEMBIX WJIM OOBHHSIEMBIX B COBEPIICHHM TSXKKHUX, 0CO00 TSHKKUX
MPECTYIUICHUH, HO ¥ TIPECTYIIICHUHN cpedHell msdicecmu.

Ha ocHoBanum 3TOT0, COMCKATENh MpEAiaracT BEPHYTHCA K CTApOM pelaKIuu CAaHKIUNA 4.3
c1.146 1 4.3 c¢1.180 YK, B KOTOpHIX MaKkCHMajJbHOE HAKa3aHUE COCTABIIIO S JIET JIMIICHHUS
CcBOOOIEL.

11 ®enepanpubliii 3akoH oT 24 utons 2007r. N 21103 "O BHeceHWH M3MEHEHUW B OTIICIbHBIC
3aKoHOAarenbHble  akThl  Poccuiickon  @enepauuu B CBA3M € COBEPILICHCTBOBAHUEM
rOCyIapCTBEHHOI'O YIIPaBICHHS B 00JaCTH MPOTHBOAEHCTBUS sKkcTpemusmy” // C3 PD. 2007 .Ne.31.
Cr. 4008.
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3. ABTOp [OKa3bIBaeT I€JIeCOOOPa3HOCTh JNOMONHUTH jaucnosunuio c1.147 YK
CEJIEKIIMOHHBIMH JIOCTHXKEHUSIMU B KauecTBE 00BEKTa YrOJIOBHO-TIPABOBOM OXPAHBI.

4.  leiictyromas penakuus c1.183 YK He mno3Boisier mnpuBiedb K YroJOBHOM
OTBETCTBEHHOCTH JIMILIO, KOTOPOE HE3aKOHHO pas3rJiallaeT CBEJEHUS O CeKpeTax MpPOHU3BOJCTBA
(Hoy-xay), B pe3yjibTaTe 4Yero MPUYMHSACTCS KPYIHBIA yiiepO, €ci 3TH CBEIACHUS HE ObUTH
JOBEpEHbl M HE CTald W3BECTHBl JAaHHOMY JIMIy MO ciyx0e wuian pabore. Jlucceprant
00OCHOBBIBACT OOIIECTBEHHYIO OMACHOCTh TAaKOTO pojJa MOBEACHHUS, B CBSI3M C 4YeM, Ipearaer
HOBYIO pemakiuio c¢1.183 YK. N'apMOHMYHOCTH yroJIOBHO-TIPAaBOBOTO 3ampera OyaeT JOCTUTHYTa
OpU  CIEAYIOIMIEM COYETaHUM KPUMHHOOOPA3yIOIIMX MPHU3HAKOB. B Cllydae HE3aKOHHOIO
UCIIOJIb30BaHUs |/ pasriallieHusi CEKPETOB MPOU3BOJCTBA, OXPAHIEMbBIX B PEIKUME KOMMEPYECKOM
TallHBI, 00wuM cyOvekmom, KPYINHBIA ymiepO cliefyeT NMpU3HaThb KOHCTHTYTUBHBIM INPH3HAKOM
OCHOBHOTO COCTaBa MPECTYIJICHUS; B Cllydae K€ COBEPIICHUS TeX e JEUCTBUN clelnaIbHbIM
cyOvekmom, KPYIHBIA yiiep0 OynaeT SBISThCS NPHU3HAKOM  KBATU(UIIMPOBAHHOTO COCTaBa
MPECTYIICHUS.

5. Canknus 4.2 c1.147 YK npenycmarpuBaeT Haka3aHus B Buje mTpada, apecTa, JTUIICHUS
cB00OOABI. B cBsA3M ¢ TeM, UTO apecT B HACTOsAIIEe BpeMsl HE Ha3HA4YaeTCs, allbTEPHATUBOM Tpady
SBIISICTCS JIMIIEHHE CBOOOJBI. B COBpEMEHHOHW CHTyallMM 3TO CO3AAeT MPEINOCHUTKUA s
HEONPABAAHHO NIMPOKOTO CYACHCKOTO ycMOTpeHus. AHanormdHas cutyanus u B cT.183 VK.
Canknun yacteit 1, 2, 3¢1.183 YK conepxxaT HE0OOCHOBAaHHOU OONBIION <«IIar B JIECTHHUIIC
HakaszaHui» (mTpad —> nuimreHue cBoOomabl). IlpeacraBiasercs 1eneco00pa3sHbIM JIOMOJHEHHE
cankuuid 4.2 cr.147 m c1.183 YK Takumu HakazaHUSIMH, KaK oOs3amenvHvie pabomvl W
ucnpagumenvhvle pabomvi. ITO oOecneynT Oojiee KauyeCTBEHHBIM YpOBEeHb AuddepeHnmnanm
yronoBHo#l. Kpome toro, cankuus 4.4 ¢1.183 YK npenycmaTpuBaeT Haka3aHHE B BHJE JHIICHUS
cBOOOBI 0 JECATH JIET, HE YCTaHABIMBAsI IPU ATOM HUKHUI MOpOT HakazaHus. B Takol cutyauuu
MBI IMEEM NPAKTUYECKU OECKOHEUHOE PACIIMPEHUE PAMOK FOPUCIUKIIHH.

B mpemvem napacpage — «IIlpumenenue mpasa u 3)PEKTUBHOCTh MEXaHU3Ma YrOJOBHO-
MPABOBOTO PETYIHPOBAHUS B cepe OXpaHbl MHTEIUICKTYadbHOW COOCTBEHHOCTH» - JHCCEPTAHT
HCCIIEyeT MPaKTUKy npuMmeHeHuu crared YK PO, crenuanbHO MOCBSIIEHHBIX OXpaHE MpaB Ha
00BEKTHI HHTEIICKTYAIbHOM COOCTBEHHOCTH.

[IpoBeneHHBIN TUCCEPTAaHTOM aHAU3 YTOJIOBHBIX JIEe M Ha/I30PHBIX IMPOU3BOACTB MO3BOJIUII
BBISIBUTH CJIEAYIOLIME HEJOCTAaTKH IMPABONPUMEHUTEIBHOW MESATEIbHOCTH B cepe YroiaoBHO-
MIPaBOBOI OXpaHbl UHTEIUICKTYAIbHOW COOCTBEHHOCTH.

Bo-mepBbIX, Cyasl M NpaBOOXPAHUTENbHBIE OpPraHbl WHOT/AA MEPEKIa/IbIBAIOT pPELICHHE
NPABOBBIX BOIPOCOB Ha OKCICPTHBIC YUpexIeHHs (HampuMep, HHOTAA CyJ CTaBUT MEpe/
HKCIEpTaMH BOMPOC 00 ONpeAeNeHUH KOHTPa(paKTHOCTH IK3EMIUIIPOB, B TO BpeMs KaK JaHHBIH
BOIPOC SIBJISIETCS MPABOBBIM U BXOJUT B UCKIIIOYUTEIBHYIO KOMIIETEHIIUIO CY/1a, SKCIIEPTH3a MOXKET
JMIIb YCTAaHOBUTH HAJMYKME PU3HAKOB, CBUACTEILCTBYIOIINX O KOHTPA(paKTHOCTH).

Takxe BcTpewyaroTcsi MpoOJeMbl, KacalollMecs BEPHOTO YCTaHOBJIEHHUS OOBEKTa
npectyruieHusi. OCHOBHasi TPYIHOCTh, BO3HHUKAIOIIAs B TMPOLIECCE NPUMEHEHHUS IOJIOKEHHH
UHTEPECYIOIIMX HAac cTared, CBA3aHa C WHTEpHpeTanueil KpUMUHOOOpa3yIOUIMX MPU3HAKOB
(kpymHBIii pa3Mep, KpPYIHBIN yIepO, HEOTHOKPATHOCTB).

Kpynuseiii pasmep BBICTYIIaeT KpUMHHOOOpasyromuM mnpuzHakoM 4.2 U 4.3 c¢1.146 VK.
Hecmotps Ha To, uTo c1.146 YK comepxut mpuMedanue, B KOTOPOM PacCKpBIBAETCS COJAEp)KaHUE
KpPYITHOTO pa3Mepa, Ha MPaKTUKE JOBOJBHO YacTO MPOUCXOIUT MOAMEHA MOHATHUN <«KPYIMHBIN
pasMep» Ha «KPYIHBIN yimepo».

AOGCOJIFOTHO HEJIOMYCTUMO, YTOOBI MPH OMPEEICHUH KPYITHOTO pa3Mepa Jiis 1enei cT.146
YK ucxoamwnm u3 KpyHmHOro ymiep0a, MPHYMHEHHOTO MPaBoo0IagaTento, KoTopbii (ymepo) cyx,
KaK MpaBUJIO, PACCUMTHIBAET, UCXO/s U3 MOKa3aHUI caMoro morepnesiiero. [locneanuii sBisercs
3aMHTEPECOBAHHON CTOPOHOM U MOKET 3aBBICUThH CyMMY yIlepoa.

Eme Gonbiie TpynHOCTEW y MpaBONPUMEHUTENS BO3HUKAET MPU OMPENEICHUU KPYITHOTO
yiiep6a MpHu MpUCBOCHUM aBTOPCTBA, HE3aKOHHOM HCIIOJIb30BaHUH OOBEKTOB MATEHTHOIO MpaBa U
CPEICTB MHIUBUIYyaTU3alMU TOBApOB. AHAINU3 YrOJIOBHBIX JIeN MOKa3al, YTO MpaKTHKa MoJcYeTa
KPYITHOTO yiiep6a equHoo0pa3ueM MoKa He OTJINYaeTCs.
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[TonnceMuyHOE TOJTKOBAHUE COACPM AHUS MPU3HAKA «KPYIHBIA yiiepo» B cr.cT. 1471 180
VK BbI3BIBAET CEpbe3HbIE TPYAHOCTH HA MpPAKTHKE, YTO, OE3YyCIOBHO, CHMKAeT 3(p(PeKTHUBHOCTH
JecTBUSL MEXaHU3Ma YTrOJIOBHO IPABOBOTO PEryIUPOBAHUSI.

[Ipeacrasnsiercs, yTo ymepo maTeHTOo00 aAaTeNI0 WiIH MTPaBO0OIaAaTEeNII0 TOBAPHOTO 3HAKA
CJIEZIyeT OMpEAETSATh HA OCHOBE BBISBJICHHOTO KOJHYECTBA KOHTpa(aKTHBIX TOBAPOB M CTOMMOCTHU
AQHAJIOTUYHON OPUTMHAITBHON TPOTYKIIUH.

Jpyroii kpumuHooOpasyrommii mpu3Hak c1.180 YK — <«HeomHOKpaTHOCTBE»  Takke
BBI3BIBAET Maccy TPyAHOCTEH Ha mnpakThke. Ha ocHOBe aHanmm3a CIIOKUBLIEHCS NPAKTUKA MBI
CUUTAEM HEIOIYCTUMBIM, MpPU3HABATh HE3aKOHHOE WCIIOJIb30BAHWE TOBAPHOTO 3HaKa (MHBIX
CPEICTB WHIMBHIYAH3alUH TOBAPOB) HEOOHOKpAMHbIM B CIIydasX YCTaHOBJICHHS IPU3HAKOB
npojoipKaeMoro npecrymuieHus. [locnennue, Kak Mokas3alo MPOBEJCHHOE HCCIEOBAHUE, 4Yallle
BCEr0 HMMEIOT MECTO IPHU OJHOBPEMEHHOM HCIOJIb30BAHMU JIBYX MM 00Jiee UyXKHX TOBapHBIX
3HAKOB WJIM JIPYTHX CPEICTB MHAMBUAYAIN3AlMU Ha OJHON EIMHUIIE TOBApa.

B 3aknwuenuu nucceprauum chopMynupoBaHbl OCHOBHBIE BBIBOJBI M IIOJIOKEHUS,
HanOoJiee 3HAYNMBIE U3 KOTOPBIX U3JI0KEHBI B TEKCTE HACTOALIETO aBTOpedepaTta.
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