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KaHAUIaT FOPUAUYECKUX HAYK, JOLEHT B.JI. Xononenko
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OBIIAA XAPAKTEPUCTUKA PABOTBI.

AKTYyaJIbHOCTb TeMbl uccienoBanusi. CornacHo cr. 46 Koncrurynuu PO
KXJIOMY TapaHTUpYyeTCsl cyAeOHas 3aiuTa ero mpaB W cBoOoj. JlaHHas HopMma
COOTBETCTBYET M pa3BUBAET MOJIOKEeHHS CT. 32 Jleknapauuu mnpaB u CBOOO.
YyeJoBeKa M TpaxKIaHWHA. ATMNCIUIAIMOHHOE TMPOU3BOACTBO B T'pPakJIaHCKOM
nporecce SBIAETCS OJHUM U3 TMPOLECCYATbHBIX HWHCTUTYTOB, MPU3BaHHBIX
obecreunTh peanu3aruilo  TpoBo3riamieHHoro  KoHcTuTyrmeln #W — WHBIMU
HOPMATHBHBIMH aKTaMU TIpaBa Ha CyeOHYIO 3aluTy.

B cunmy yka3aHHOTO KOHCTHUTYIIMOHHOTO TPWHIIMIA, HA OCHOBaHWHU CT. 3
['TIK P® kaxnaplii rpakJaHWH, CUATAIOLIMM, YTO HAPYILICHBI €r0 IIpaBa, BIPaBe
obpatuthcs B cyA. ['pakmaHe IMPOKO TMOJB3YIOTCS AITOW MPEIOCTABICHHON
3aKOHOM BO3MOXXHOCTBIO TIO 3aIIMTE CBOMX MpPaB, CBOOO M 3aKOHHBIX UHTEPECOB,
MpUYeM KOJIMYECTBO OOpaIlleHUI Tpak/iaH B CYJl U3 rojia B TOJ] MOCTOSIHHO PacTeT.
Tak, ecnmu B 2001roay B cynax oOrieit ropucaukiinu (paliOHHbBIC CYbl, MUPOBBIC
cyapu) P® oxonueHo mnpowmsBoactBoM Oojee 4 mmumoHoB 300 ThICsSY
rpaxaanckux aei, To B 2005roay — 6 muuinonoB /41 teicsauu aen.

3akoHoAaTe b, HOPMYJIHPYS MPABO HA CyACOHYIO 3allIUTy, HE UCKIIIOYAET, a,
HAIMpPOTHUB, MPEINOJaracT BO3MOXXHOCTh HCIIPABIICHHUS CYACOHBIX OLIMOOK CYJI0B
NnepBoM HWHCTAHIMU. Te rpaxaaHe, KOTOPbIE CYUTAIOT, YTO pEIICHHEM CyJa
HapyIIeHbl X MpaBa, sl MPOBEPKH 0OOCHOBAHHOCTH, 3aKOHHOCTH BBIHECEHHOTO
1Mo JIeNly PpEIIeHHS WMEIOT TMPaBO TMOJAaTh COOTBETCTBYIONIYIO Kajaol0y B
BBILIECTOSIIIUN CY/I.

OO>xanoBaHue CyaeOHBIX PEIICHWH U OIpeNeseHH, He BCTYMUBIIUX B
3aKOHHYIO CHITY, SIBJISIETCSl Hanbosee ObICTPBIM U IOCTYITHBIM CIIOCOOOM MPOBEPKHU
3aKOHHOCTA W OOOCHOBAaHHOCTH CYJI€OHBIX IMOCTAHOBJICHHWH, YCTpAaHEHUS Y JIHII,
YYaCTBYIOIIUX B JieJie, COMHEHHUI B MPAaBUJIBHOCTH BEIHECEHHBIX CYJIOM PEIICHUM U
OTIPEICJICHUI, BOCCTAHOBJICHUS HApYIICHHBIX MpaB U cB00O/ 1. Pelienns palioHHBIX
CyJIOB Mojjiexat o0xanoBanuio Ha ocHoBaHuu cT. 336 TIK PD B kaccanimonHoM
MOPSAKE B BBIIECTOSIINN CY/Jl, @ MUPOBBIX CYyJiel — B alleJUIAIIMOHHOM MOPSJIKE Ha
ocHoBanun cT. 320 ITIK P® B pailoHHBId Cya. OTOT MPaBUIIO
JIBYXUHCTAHIIMOHHOCTH Pa3peIIeHUs] CIIOPOB, IOCJIEAOBATEILHOE PACCMOTPEHUE
Jena B JIBYX CYJIEOHBIX MHCTAHIUAX NpPH OOBIYHOM OOKaJIOBAHMHM PEIICHUS
rpaXJaHaMU TaK)Ke CIy)KaT TapaHTHEW peain3alluy MpaBa TpaKaaH Ha CyaeOHYIO
3amuTy. XOTS  TOJABISIIONIAST  4YacTh  OOXKAJIOBAaHHBIX  PEIICHWN,  Kak
COOTBETCTBYIOIIHE TPEOOBAHUSAM 3aKOHA, OCTABJISIOTCS 0€3 M3MEHEHUS, BMECTE C
TEM, B OIIPECIICHHYIO YaCTh CYJ€OHBIX TOCTAHOBJICHUI MUPOBBIX CYJI€H BHOCATCS
u3Mmenenus. Tak, mo P® 3a 2005rog u3 4 842 00OnpuHATHIX K MPOU3BOACTBY
MUPOBBIX cynen aein, ooxanoBaHo 107100cyaeOHbIX MOCTaHOBICHMI, U3 HUX 82,8
% cyneOHBIX aKTOB OcCTaBjeHBI 0e3 m3MeHeHus, 1Mo PT 3a mecte MecsieB 2006
rojla MUPOBBIMU CyAbsIMU paccMoTpeHo 59844 nen, u3 Hux oOxkanoBano 1479
cyneoHbIX akToB, 85,4 % 00’kaloBaHHBIX PEIICHUN OCTaBJICHBI 0€3 M3MEHEHHS.

Nwmeromuecs: B paboTe CyJI0B HEJIOCTATKH, BO3HUKAIOUIME B 3TOM CBSI3U B
MPABONIPUMEHUTEBHOMN JEATEILHOCTH CYJI0B MPOOJIEMBI, TAK)KE CBUIETEIHCTBYIOT
00 aKTyaJbHOCTH UCCIEOBAHUS TEMBI TUCCEPTAIMOHHOTO UCCIIEIOBAHMUS.
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Crenenb pa3padoTaAaHHOCTH TEMbI HCCJIEIOBAHUS.

Bonpoc o Bumax anemsiuu (MOJHAs, HEMOJIHAs) B HAayKe POCCHUHCKOTO
rpaxaaHckoro npoiecca ucciegoaics A.K. Puxtepom, K.M. MansimiessiM, E.B.
BacbkoBckum, T.M. SI070YKOBBIM U  APYTUMHU  PYCCKUMHU  yUYCHBIMH-
MPOLECCYATUCTAMH.

B coBpemeHnHOl Hayke rpakJaHCKoro mnpoiecca GopMHUpPOBAHUE JOKTPUHBI
aneJUISIMMOHHOTO MPOW3BOACTBA B TPaXJaHCKOM INPOLIECCYaIbHOM  ITpaBe
OXBaThIBAaCTCSI B OCHOBHOM JIMIIL IOCJIETHUMHU Jecsathio Tomamu (M.K.
Tpeymnukos, B.M. Illepctiok, B.B. fpkos, E.A. bopucosa, XXunun I'.A., B.M.
Kyiikos, 1.A TIpuxoapKo u Apyrue).

JIumip  HEKOTOpBIE ACHEKThl AMEUISIMOHHOIO MPOU3BOJCTBA, KaK B
TPKIAHCKOM, TaK U B apOUTPaKHOM CYJOTPOU3BOJICTBE, BBHICTYMAIIN MPEAMETOM
M3YUYEHHS HA YpPOBHE JUCCEPTALMOHHBIX ucciaeaoBaHuil. OIHUM U3 MEPBBIX
UCCIIeIOBAHUM 110 3TOM Teme cTanu padoTsl E.A. bopucoBoii, HanMcaHHBIE KakK 10
NPUHATHS HOBOro ['pakIaHCKOrO mpoleccyalbHOro Kojekca Poccuiickoi
denepanuu, Tak U IMOCIE BBEACHUS €ro B JeWcCTBUE. Psn ydyeHbIX, Hampumep,
I'"A XKunmun, B.M. XKyiikos, E.A. Crenanosa, M.A. Opnos, E.I'. Tpumuna, 1.0.
[ToaBanbHBINA yIEsIM BHUIMAHUE BOMPOCAM aleJUIALMOHHOTO 00Xal0BaHUs MO0
COBMECTHO C JAPYrMMHU cIocobamMu oOKajoBaHMUS CYJIEOHBIX pelieHui, oo
TOJIBKO B paMKax apOMTPa>KHOTO Mpoliecca.

B 2005roxny E.A. BopucoBoii Oblma OATOTOBJICHA MEpBasi KOMITJIEKCHAS
paboTa, TMOCBAIIEHHAS WHCTUTYTY AamleJUIAIIMOHHOTO IPOW3BOJICTBA HA OCHOBE
UCCIIEIOBAHUS IPaXKIAHCKOTO MPOLECCYATBHOTO 151 apOUTpaKHOTO
MPOIIECCYATbHOTO 3aKOHOAATENIbCTBA, IO WMTOraM KOTOpOM ObLTa YCHEINTHO
3alIMIIECHA JOKTOPCKask TUCCEPTALIHSL.

Mexy TeM, CYIIECTBYIOIIME HCCIEAOBaHUS IMO3BOJISIIOT CIIENIaTh BBIBO/I,
YTO BOMPOCHI 00 OCOOEHHOCTSIX MPOLECCyabHBIX NEHCTBUM MHUPOBBIX CyAeH U
paliOHHBIX CYJOB, OXBAaThIBAEMBIE ANEJUISIMOHHBIM MPOU3BOACTBOM, C TOYKH
3p€HUSI  CyIbM  COBPEMEHHBIMH  HMCCIEOOBATENIMM  INPAKTUYECKH  HE
paccMaTpHUBaJIUCh.

Heam wm 3agauyum ucciaegoBaHMsl. AKTyaJbHOCTb TEMBI JIUCCEPTALIMU
o0yciaBiIMBaeT 1edb padOThl, KOTOPAs 3aKJIIOYAETCS B U3YUEHUU MPOLIECCYaTbHBIX
0COOEHHOCTEH aneuIIIMOHHOIO MPOU3BO/ICTBA B ACSATEIHHOCTH MUPOBBIX CyJel U
palloHHBIX CyIOB W pa3paboTku Hambosnee 3(PPEKTUBHBIX MyTeH peanu3aluu
JAHHOT'O MHCTUTYTa Ha IPAKTUKE.

[TocTaHOBKa yKa3aHHOW II€JM OMpEIeisIeT HEOOXOAMMOCTh pelIeHUs
HECKOJIBKUX OT/ICJIbHBIX 33/1a4 UCCIICIOBAHMUS:

1) BBISIBUTH MECTO WHCTUTYTa aleJUIAIMOHHOTO MPOU3BOJICTBA B CHCTEME
TPaXKJaHCKOrO MPOLECCYABHOTO MPABA,;

2) pacKpbITh MOHITHE aNeJUISIIMOHHOTO MMPOU3BOICTBA;

3) ompenenuth KiacCUUKAMK W BUABl ANSIUISAIMA B TPaKIaHCKOM
CyJONPOU3BOJICTBE;

4) mnoka3zaTh  cnelu(uKy, OCHOBHBIE  OCOOCHHOCTH  NPHUHSTHS
aneJUIALMOHHBIX kano0, MOATOTOBKUA M HAMPABJICHUS €] MUPOBBIMU CYAbSIMU Ha
aneJuIsIIMOHHOE PACCMOTPEHUE;
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5) mokazatb OCOOCHHOCTH NMPHUHATHS M MOJTOTOBKH TPaXKJTaHCKHX JIeJ Ha
paccMOTpeHHE B alleIUISIIMOHHOM MOPSIKE paHOHHBIMU (TOPOJICKUMU) CyIaMH;

6) YTOYHUTH TOPSJAOK PACCMOTPEHHS TPAKIAHCKMX Jell B CyacOHOM
3aCeaHuU aleJUIILMOHHOW NHCTAHIINH;

7) mokasaTh TpEICNbl PACCMOTPEHUs Jielna B Cyle aneUISIHOHHON
WHCTAHIIUHY,

8) packpbITh MOJHOMOYHSI Cy/1a ale/UISIIIMOHHON MHCTAHIIMU B TPAXKIaHCKOM
IIPOLIECCE;

9) packpeITh COJEp)KaHUE IIOCTAHOBJICHUH CyIOB  aleUISIIHOHHON
WHCTaHIIUY;

10)  BBIABHTH HEJIOCTATKU JNEUCTBYIOIIETO 3aKOHOJIaTEJIbCTBA,
3aTPYIHSIONIME PEATU3aldl0 WHCTUTYTA AaleJUIALUOHHOIO IPOU3BOJICTBA B
FPAXJAHCKOM MPOLIECCE, HAMETUTh IyTU HUX JAIBHEHIIETr0 COBEPIICHCTBOBAHMS,
MOBBIIEHUS s exTuBHOCTH aneJuIsIIUOHHOTO IPOU3BOJICTBA B
MIPABOIIPUMEHUTEIBHON TPAKTHKE.

O0beKTOM HCCIeI0OBAHMSA SIBJISIETCS TPAXKIAHCKHUE MPOLECCYyaIbHbIE
OTHOILICHUS, BO3HUKAKIIME B AaleUIIIMOHHOM IIPOU3BOJCTBE, a TaKKe
OCOOEHHOCTH HMX peaiu3allid B WHCTUTYTE aleUISIIMOHHOTO TPOU3BOJICTBA B
IPAXKIAHCKOM CYAONPOU3BOICTBE.

IIpeameTom mcc/ie0BAHUA BHICTYIAIOT MPOOJIEMHbBIE ACTIEKThl HHCTUTYTA
aleJUIILIMOHHOIO  MPOW3BOJACTBA B TPAXKIAHCKOM  CYJOINPOU3BOJICTBE;
CYLIECTBYIOIINE TEOPETUUYECKUE TIOJIOKEHHS, XAPAKTEPU3YIOIIUE CYIIHOCTb
aNeJUTAIIMOHHOTO TIPOM3BOJICTBA, €r0 OCOOEHHOCTH B MPOIIECCYaTbHBIX JIEHCTBUSIX
MUPOBBIX CyJIel W PAWOHHBIX CYIOB, CyaeOHas MpakTUKa IO TPUMEHEHUIO
OTHAEIBHBIX ~ HOPM  aNEUIIHMOHHOTO  MPOM3BOACTBA B TPaAXKIAHCKOM
CyAOIIPOU3BOJCTBE.

Teopernueckyro ocHOBY ucciefoBanus coctaBwid Tpyael T.E. AGopoii,
C.H. Ao6pamora, M.I'. ApnatokoBa, B.C. Anoxuna, C.®D. AdanacreBa, A.T.
bonnepa, E.A. bopucosoii, M.A. Bukyr, M.A. I'ypuua, I'.A. Xununa, B.M.
KyiikoBa, A.N. 3ainesa, 1.M. 3aiiueBa, H.b. 3eitnepa, A.®. Kneiitumana, B.A.
Mycuna, I'.JI. Ocokunoii, N1.0. IToasansuoro, U.A. Ilpuxonsko, H.M. Tkauena,
M.K. TpeymnukoBa, H.A. Yeuwmnow, .M. UYewora, M.C. Illakapsn, B.M.
[lepctioka, B.B. flpkoBa 1 MHOTUX APYTUX.

HopmaTtuBHy0 0CHOBY wuccjenoBanusi cocrasuinum Konctutynus PO,
['paxknanckuii mpoueccyanpHblii Kojeke P®, ApOuTpaxHblii mpoleccyaabHbINA
KoJiekc P®D, a Takxke psall IpYyrux HOPMATUBHBIX MTPABOBBIX AKTOB.

OMIMPUYECKYI0 OCHOBY HCCJIEIOBAHUS COCTABISIET OMyOJWKOBaHHAsS
npakTika BepxoBnoro Cyna P®, cynebHast mpakTuka U CTaTUCTUYECKHE JTaHHBIC
BepxoBnoro Cypa, a Takke pallOHHBIX CyI0B, MHPOBBIX cyaeil PecmyOnuku
Tarapcran.

MeTog010TMI0  HMCCIACA0BAHMS  COCTaBWJ  KOMIUIEKCHBIA  aHAIIN3
COBPEMEHHOI'0 POCCHUMCKOTO 3aKOHOAATENBCTBA, PETYIUPYIOUIETO aNeUILIUOHHOE
MIPOU3BOJICTBO B TPaKJaHCKOM CYIOINPOU3BOJACTBE, HA OCHOBE CPAaBHUTEIBHO-
IPaBOBOT0, CPABHUTEIHHO-UCTOPUUECKOT0, CUCTEMHO-CTPYKTYPHOTO, (pOpMaIbHO-
OpPUIMYECKOTO METOIOB.
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Hayuynasi HOBH3HA mHccjeloBaHHs. BriepBble B Hayke T'pPaKIaHCKOTO
IPOIECCYaJbHOr0 IpaBa Ha ypPOBHE MOHOrpa(UUecKOro  HCCIEAOBaHHUS
IIPOaHAIM3UPOBAHBI BOMPOCH! O MPOLECCYaTbHBIX OCOOCHHOCTSX aNeUISIIMOHHOTO
IPOM3BOJACTBA C TMO3ULUNA MPABOIPUMEHUTCIBHON mpakTukud. [Ipu 3TOM
chopMypoBaHa aBTOpCKas KOHIIEITLIUS CUCTEMBI aIeJUIALMOHHOIO
IIPOM3BOJICTBA, Ipe/oaraminas: 1) BBeleHue B HAyYHbI 000POT TEOPUHU YacTei
areJUISIUOHHOTO IPOM3BOJCTBA; 2) O0OOCHOBAaHHE IPHHIMIIOB pa3rpaHHYCHUS
yKa3aHHBIX YacTel; 3) BBIABICHUE JBYX YaCTEH ale/UIAIMOHHOTO IPOU3BOCTBA B
KauecTBE CaMOCTOSTEIbHBIX; 4) HaydyHOoe OOOCHOBaHHME HEOOXOIUMOCTH
COBEPIICHCTBOBAHHUS MTPOIIECCYATBHBIX MPABUJI AleJUISIIIHOHHOTO MPOW3BOJICTBA.

HaydyHast HOBH3Ha MCCIICIOBAHMSI BEIPAXKACTCS B TEX IMOJOXKCHHIX, KOTOPbIC
BBIHOCSTCSI aBTOPOM Ha 3aIUTYy.

OcHOBHBIE MOJI0KEHHS, BBIHOCHMbIE HA 3aIIHUTY:

1. OOOCHOBBIBAETCS MOJIOKEHHUE O TOM, YTO CTPYKTYpPa aneUIsIHOHHOTO
IPOM3BOJCTBA, KaK CTAaJud TIPa)JTaHCKOIO CYAOMPOU3BOJCTBA, IPEACTABIISICT
co00# COBOKYIHOCTh €ro 4acTel: HavajibHas (MOArOTOBUTEIbHAS) — MPHUHITHE
’KaJI00bI ¥ MOATOTOBKA Jiejla MUPOBBIM CYy/Ibell K PACCMOTPEHHIO B alle/UISIIMOHHOM

npou3BOACTBE ® 0Oa3oBas  (pa3pemmTenbHAs) YacTh — AaNeJUBIHOHHOE
IPOM3BOICTBO HAa YPOBHE pallOHHOTO (FOPOJICKOT0) Ccya.

2. Jloka3aHo, 4YTO YyKa3aHHbIE YaCTH CTaguH aNeJUISIUOHHOTO
OpOM3BOACTBA  00OCOONAIOTCA MO  TpeM  OpHu3HaKaM:  CyOBEKTHOMY,

COAEPKATEIIBHOMY U LeJeBOMY. [Ipr 3TOM coepKaTenbHbId U LEJIEBOM NPU3HAKU
ABIAIOTCS mpeobnanaomuMu. CyObeKTHBIM TpU3HAK MOJPa3yMeBAaeT €IUHCTBO
CyOBEKTOB Ha COOTBETCTBYIOIEH YacTH AamNeJUISIMOHHOTO TPOU3BOJICTBA.
CopnepkaTenbHBIM  TPU3HAK  BBIPAXKAETCS B  €AMHOOOPA3HBIX  JEHCTBUSIX
YYaCTHUKOB KOHKPETHOW YacTH, a IeJIeBOM — B OOIIMX 3a7auyax COBOKYIHOCTHU
MPOLIECCYAIBHBIX JIEMCTBUM, COCTABJIISAIOLICH MTPEAMET KAXKIO0N YaCTH.

3. OO0oCHOBaHO, YTO B amNEUIALMOHHOM MPOU3BOJACTBE HA MHPOBOTO
CYZIbI0 BO3JIO’K€HO BBINIOJIHEHUE HE TOJIBKO TEXHUYECKOW PabOThl MO MPHUHSATHUIO
XKanoObl, MPEACTaBICHUS, HO U BBINOJIHEHUE 3aJa4 [0 KOHTPOJHUPOBAHUIO
polecCyalbHOM  JESATENbHOCTH JIMI[, 3aUHTEPECOBAHHBIX B BO30YXKIEHUU
aneJUISIIMOHHOTO TMPOW3BOJACTBA, IIYTEM €€ CONOCTABICHUS C MPEANUCAHUSIMU
COOTBETCTBYIOIINX MPABOBBIX HOPM.

4.  Jloka3zaHO, 4YTO JAEWCTBYIOIIMM 3aKOHOJATEIbCTBOM BO3MOKHOCTh
o0xanoBaHusi CyAeOHBIX IOCTAHOBIEHUH MHPOBBIX Cyleld B KacCallUOHHOM
NOpsZKE 3aKOHOM He rmpeaycmorpeHa. [lomaua amenmsisIIMOHHON  KanoObl
HEIOCPEACTBEHHO B CyJ aIEJUIIMAOHHONM WHCTAHLMM IOPOXKAAET IOPUIANYECKUE
MOCIEACTBUA. PacCMOTpEeHHI0 B CyA€ aneJUIAUOHHOW WHCTAHUMHA MOMJIeKAT
TaK)Ke MpeIBapUTEIIbHBIE (HETOJTHBIC, HEMOTHBHUPOBAHHBIC MJIM KPATKHE), a TAKKE
JOTIOJTHUTENbHBIE KATOOBI.

5.  SBngercs npaBUIbHBIM, OTBEUYAIOIIUM MPUHIMIY JIOCTYIMHOCTH,
HSKOHOMHH MPABOCYIUsI, YTO BCTPEUHBIN UCK, 3asIBJECHHBIN B CyJI€ aleJUIALIUOHHON
WHCTAHIIMHU, JIOJDKEH ObITh 00s3aTeNIbHO MPUHAT CYJIOM, €CIIU OH <«HaIlpaBJeH Ha
NOAPHIB TEPBOHAYAIBHOIO HCKa» WA BEIET K 3a4e€Ty WIM OTKJIOHEHUIO
NepBOHAYAILHOTO TpeOoBaHus. BcTpeuHbli HCK AO0MKEH OBbITh MNPUHIT U
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PacCMOTPEH CYAOM amneUISILIMOHHOM MHCTAaHLIHMM TAKXKE B ClIydae, €CIIi MUPOBOM
Cyabsi OTKazal B ero npuHsatuu HeobocHoBaHHO. I'TIK P® B cr.cT. 42 — 43
JIOTTYCKAeT MPUBJICUCHUE TIPU aNeUIIIMOHHOM PAaCCMOTPEHUH K YYaCTHUIO B JENe
TPEThUX JIMI], a TaKXE€ 3aMEHY OTBETYMKOB MPH YCJIOBHH, YTO OHU B KA4eCTBE
TPETHHX JIUI yYACTBOBAJIH B JIEJIC.

6. Ilpeanmaraercs He BCTYyNHBIIME B 3aKOHHYIO CHIy PEIICHHS CY/IOB
o0IIel IOpPUCAUKINY TepecMaTpuBaTh B CyJ€ aleUIAIMOHHONW WHCTAaHINH, a
BCTYMUBIIHE — B CYJI€ KAaCCAIIMOHHON MHCTAHITUH.

ObocHOBaHa HEOOXOAMMOCThH pa3pelIeHUs] TPa)XKTaHCKO-TIPABOBBIX CIIOPOB
0 OAHMM M TE€M € TOJOKEHUSM 3aKOHA HE3aBHUCHMO OT TOTO, KaKUM CyIben
(MupoBbIM, (enepanbHBIM) OHH pPacCMOTPEHBI. Bmecte ¢ Tem, 10 BHECEHHUs
COOTBETCTBYIOIIUX VN3MEHECHNUU B JNEHCTBYIOLIEE IIPOLIECCYATBbHOE
3aKOHO/ATEIbCTBO MPEACTABIACTCSA ILIEIEeCO00pa3HbIM YCHINTh AaneUISIIIHOHHBIC
NPU3HAKK KacCAIlMOHHOTO TPOM3BOJACTBA, PErIaMEHTHPOBAThH NEATEIBHOCTh Cylla
KacCallMOHHON MHCTAHIIMY TIPABHJIAMU TIOJTHOW ameIISIUH.

7. Kpurepuii ompegeneHuss kadecTtBa pabOTBl cyaed HEOOXOAMMO
OTIpECNATh He KaK COOTHOIICHHE 00AJIOBAaHHBIX U OCTABJICHHBIX 0€3 U3MCHEHHUS
CyIneOHBIX TIOCTAHOBJICHHWH, YTO TMPAKTUKYETCsl B HACTOSIIEEe BpeMs, a Kak
COOTHOIIIEHUE BCEX PACCMOTPEHHBIX MHUPOBBIMH CYABSIMH, PAHOHHBIMH CyAaMH
JIeJT ¥ OCTaBIICHHBIX 0€3 N3MEHEHUS BHIIIECTOSIIMMU Cy/IaMU PEIICHUH.

8. HenocraTkn monHOHN amneuisaiuu (IOBTOPHOE PacCMOTPEHHE Jiena,
IIPaBO CTOPOH CCHUIATHCS HA HOBBIE (DaKThI, MPECTABIATH HOBBIE JJOKA3aTEIbCTBA,
BHOCHUTH HOBBIE BO3pa)KCHUSA) CIeayeT MHHUMHU3UPOBATH IyTEM

COBEpUICHCTBOBAHUSA  MPOILIECCYAIbHOTO  3aKOHOJATENbCTBA, HCIOJIb30BaHUA
DJIIEMEHTOB TMPOIECCYaTbHOM AKOHOMHH, TMPU3HAHUSA CYJIeOHOTO TPEIENCHTa B
KaueCTBE  HCTOYHHMKA  IPABOBOTO  PEryJUPOBAHUS,  peaIu3aluud  UJIeU
KOHIICHTpAIUH TIpoIiecca.

9. O0ocHoBaHa HEOOXOIMMOCTh BHECEHHUS W3MEHEHHWH B CT.CT. 35-1,
320, 326, 327-1, 329-1, 329-2, 333, 334, BYK PD.

B 5710l CBsI3M B NPUIIOKEHUHU K TUCCEPTAIIMU MPEJIaraeTcs HOBBIM BapHaHT
maBel 39 I'TIK P® B Bume mpoekra denepanbHoro 3akoHa « (O BHECEHUU
m3MeHeHud u gonosHeHut B [TIK P®. AnemissuMOHHOE MTPOU3BOACTBO IO
00’KaJIOBAaHUIO PEIICHUM U OTIPEICTICHUN MUPOBBIX CYyICH».

10. Tlpenmnaraercs U3MEHUTH U MPEICTABUTH coaepx)aHue cT.ct. 327, 328
['TIK P®, packpbIBaromux CyIIHOCTh, IpaBa CyAa aneUIALUOHHOM WHCTAHLWH B
HOBOUW pelakiuu (3T CTAThU B MPeIaraeMoi pelakIiuy MPUBOIITCS B TPEThEM U
4eTBEpPTOM maparpadax TpeTheil IlIaBbl aBTOpedeparta).

OT10 o6ocHOBaHO TeM, uTo cTaThsi 327 ['TIK P He oTpakaer ocoOeHHOCTH
aneJuUISIMUOHHOTO TPOM3BOJICTBA, HE PETIAMEHTUPYET MpeAesibl PacCMOTPEHUS
Jieya CyJIoM amnesuUIsIIIMOHHON MHCTAHIMHU, a TaKXKe HE COJICPKUT yKa3aHUM Ha TO,
YTO HEKOTOpHIE MpaBujia IPOU3BOJICTBA B CY/Ie NIEPBOM MHCTAHIIMU HE JICHUCTBYIOT
MIPH aneUIIIMOHHOM PACCMOTPEHUH JeT.

B mnonp3y HeoOxomumoctu wu3MeHeHus penaknuu cr. 328 ['TIK PO
MIPUBOJIATCS CJICIYIOIINE apTyYMEHTHI.

B cnydasx, koraa pernieHue MUPOBOTO CYyIbHU MMEET HEAOCTATKH, KOTOPhIE
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HE NOBJIASUIM U HE MOTYT HOBJIMATH HA MPABUIBHOCTh BBIHECEHHOTO PELICHUS, CYI
aneJIALMOHHOM WHCTAHIIMM BIPaB€ YTOYHUTH PEIICHUE MHUPOBOTO CYJbH,
UCKJTFOYUTh U3 HETO OIIMOOYHBIE BHIBOJIBI MUPOBOTO CYIbHU.

[Ipu nocrymnieHuu aesa, mo KOTOpoMy »kajjoda Ha cyn1eOHOe MOCTaHOBJICHUE
MHPOBOI'O CY/JIbH HE OIlIau€Ha TOCHOIUIMHOMN (TOJIHOCTHIO MIIM YaCTHYHO), a TAKKe
B Cllyyae, eciii kajoba mojaHa ¢ HapyIIEHHEM YCTAaHOBJIEHHOTO 3aKOHOM CpOKa
WJIM HE YIIOJTHOMOYEHHBIM Ha TO JIMIIOM, aleJUIAIMOHHAs] MHCTAaHIIUS BIPABE CHATH
JIEJIO C PACCMOTPEHHUS M BO3BPATUTH €T0 B CyJ NEPBOM MHCTAHUWH JJIsI YCTPAHCHUS
ATUX HEJOCTATKOB, MMOCKOJILKY BOTIPOC 00 UX YCTPAHEHUH MOXET OBITh pa3peiieH
TOJBKO HAa OCHOBAaHHMHM COOTBETCTBYIOLIETO OMPEAEIEHUS CyAa, PACCMOTPEBIIETO
neno 1o cymecTBy (ct.ct. 323, 324'TIK PD).

B cnywasx HapymieHus CyJIOM NE€PBOM HMHCTAaHUHUHM OCHOBOIIOJIATarOIIAX
MIPUHIIMIIOB NIPABOCYIHS €TI0 MOCIE OTMEHBI PEMIEHUS] MUPOBOTO CYJbU JOJLKHO
OBITH HAIIPABJICHO HA HOBOE PAaCCMOTPEHHUE B Cy/ MEPBOM MHCTAHIIMH — MUPOBOMY
cyabe. K 3TUM ciydasiM OTHOCSTCS: NPUHSITUE MHUPOBBIM CYALEU PELICHUS O
npaBax M 00S3aHHOCTSX JIUII, HE MPHUBIICUYCHHBIX K YYaCTHIO B JI€Ji€; HapyIIEHUE
MHPOBBIM Cyabel rapantupoBaHHoro Koncrutynueit PO npasa Ha paccMOTpeHHE
JieJia B TOM CyJI€ U TEM CYJIb€H, K MOJCYTHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM
(u. 1 cr. 47 Koncrurynuu P®); a Takke HapyllIeHHs, perilaMEHTHPOBAHHBIC B
moan. 1, 5, 6. 2ct. 364I'TIK PO.

11. TIlpennaraercs co3gaTh B CHCTEME CYIOB OOIIEH FOPUCIUKIINHA
TPEX3BEHHYIO CUCTEMY CYJIOB.

Paitonnsrit cya, npencraBisisi coO0H mepBoe 3BEHO, pacCMaTpPHUBAET Jiea B
Ka4eCTBE CyJa MEPBOM MHCTAHIMU W SIBISIETCS AICJUIALIMOHHOM WHCTAHIMEW IO
OTHOIIIEHUIO K MUPOBBIM CyIbsiM. BTopoe 3BeHO — BepxoBHbIE Cynbl pecnyOmuK,
KpaeBble, 00JIAaCTHBIC W MPUPABHEHHBIE K HUM CYJIbl — SBIISIFOTCS aneUISIMOHHON
MHCTAaHUMEN IO OTHONIIEHHWIO K PAaWOHHBIM CyJaM, pPaccMaTpUBAIOT TAaKXKE B
Ka4yeCTBE Cy/a NEPBOM MHCTAHIMH [1€J1a, OTHECEHHbIE 3aKOHOM K MX MOJACYIHOCTH.

BerynuBiive B 3aKOHHYIO CHIIy CYyJIeOHbIE TTOCTAHOBJICHUS SIBIISIOTCS
00BEKTOM TEPEeCMOTpa HE TOJBKO HAJI30PHOM, HO M KacCallUOHHOW MHCTAHIIUM B
coctaBe BepXxoBHBIX CYJ0B peciyOIMK, KpaeBbIX, 00JACTHBIX U MPUPABHEHHBIX K
HUM cyzi0B. BepxoBHbiii Cyn P®, sBIsIsich HAA30PHOM MHCTAHIMEH, MO-TIPEKHEMY
BBITIOJIHSIET paboTy MO OOECHEUYeHUI0 EIUHCTBA CyAeOHOM MpaKkTUKH U
3aKOHHOCTH, OCYIIECTBIISIET U UHBIE YCTAHOBJICHHBIE 3aKOHOM MTOJTHOMOYUSI.

Teopernyeckass M NPAKTUYECKAs 3HAYUMOCTH  MCCJICAOBAHUA.
ChopmynupoBaHHBIE B JUCCEPTAIMHN BBIBOJBI MO3BOJISIOT BHECTH ONPEICICHHBIN
BKJIQJl B PEIICHUE PANA AUCKYCCHOHHBIX BOIIPOCOB TEOPHUM T'PAKIAHCKOIO
MPOLECCYAIBHOTO TMpaBa O TOHATMM W BHAAX AaleJULALUU, a TaKkKe
MPOIIECCYATbHBIX OCOOEHHOCTSIX aNeUISIIMOHHOTO MPON3BOICTBA.

[IpakTUueckass 3HAUMMOCTb HCCIICIOBAHUS 3aKJIIOYACTCS B BO3MOXHOCTH
MCIMOJIb30BaHUsI €ro BBIBOJIOB B IPABOTBOPYECKOM, MPABONPUMEHUTEIIHHOM,
HAay4YHO-HCCJIEIOBATEIbCKOW U YYEOHO-TIPENo1aBaTeIbCKON JIEATEIbHOCTH — IPHU
MPOBEJICHUN JICKIIMM, CEeMHHApPCKUX 3aHATHH, B JApyrux Qopmax ydeOHOMU
JIeATeIbHOCTH 1o  mnpeaMeram  «['paxmaHckuii  mporece», <«OCOOCHHOCTH
PAacCCMOTPEHHUS B CYJI€ OTJICJIbHBIX KATETOPUN IPAKIAHCKUX JI€II».
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AnpoGanus pe3yabTaToOB HCCJaeI0BaHMA. JluccepTanysi BBINOJHEHA H
obcyxneHa Ha kadeape rpaxaaHckoro mpouecca ['OY BIIO «CapatoBckas
roCyJapCTBEHHAs aKaJeMusl [paBa.

OCHOBHBIE TIOJIOKEHHUSI WU TEOPETHUYECKHE BBIBOJBI, COJEpIKAIIUECS B
JTUCCepTalK, JOKJIAAbIBAIUCh M  OOCYXJAJIUCh HA HAYYHO-TIPAKTHYECKHUX
KOH(EpEeHIMAX pa3IndyHoro ypoBHs. «EBpomeiickas KoHBeHIMsT W TpakTHKa
EBpomeiickoro cyma mo mpaBam uenoBeka» (r. Kazanb, 13 — 14nos0ps 2002r.
[lentp undopmanuu u moxkymeHntanuu CoBera EBpombl mo mpaBamM deloBeEKa
KazaHckoro rocy1apcTBEHHOTO YHHBEPCUTETA); «[€OpeTHYECKIE U MPAKTUICCKIE
BoTpoCkl JKumuiHoro kojaekca Poccutickoit @enepanum» (r. MockBa, 3 — 4mapra
2005 r., Poccuiickas Axanmemus [IpaBocymus); «Paccmotpenune EBpomeiickum
CyIOM IO MpaBaM YEJOBEKAa <«POCCHUCKUX JEI» W HWCHOJHEHHE PEMICHUMN
EBponeiickoro cyna B Poccuiickoit @enepanum» (r. Caparos, 21 — 22anpens 2005
r., I[ToBomkckuii nieHtp uHbopMaiuu u gokymeHranuu CoBera EBpombl B PD);
«AnbTepHaTHBHBIC (DOPMBI pa3pelneHus crnopos. Tpeteiickuit cya» (r. Kazans, 25
okTsi0pss 2005 r., Tpereiickuii sHepretrueckuii cya, OAO «TaraHepro»);
«EBponeiickuii cya mo mpaBaM ueioBeka» (r. CrpacOypr (®panmus), 21 — 25
Hos10ps1 2005r.); «Crates 1 [IpoTokosa Nel EBpomneiickoii KOHBSHIMH I10 IIpaBaM
yenoBeka. HoBele TeHaeHumn B npaktuke EBpomeiickoro Cyna mo mnpaBam
yenoBeka» (r. Kazanb, 26 — 28centsops 2006 r. MexayHapOaHbIid CeMUHAp
Cosera EBporbl.); «AKTyalnbHbIE MPOOIEMbI TPAXKIAHCKOTO TpaBa M MpoIeccar.
(Kazanckmii rocymapcTBeHHbIN yHUBepcuter, 12 — 13 oktaops 2006 .
MesxayHapoaHas HayqHO- MPaKTHYeCKas KOH(DEePeHIIHs).

C MoMeHTa co3maHus MHCTHTYTa MUpOBBIX cymed (1998 r.) mucceprant
eXeroHo 00001maeT cyneOHyI0 MpakTUKy paboThl MUPOBBIX cyaeil PecrmyOmuku
TatapcTaH 1O pa3pelIeHUI0 T'PaKJAHCKO-IPABOBBIX CIIOPOB, IEPECMOTpA
CyJCOHBIX MOCTAHOBJICHUH MHUPOBBIX CyJel paiOHHBIMH (TOPOJICKUMH) CyJIaMH
Pecnybnuku Tartapctan. PesynapTaTbl 3TOM pabOThl OBUIM PAacCMOTPEHBI Ha
3acepanusax IIpesmpuyma BepxoBHoro cyza PT, coBemanusix M ceMuHapax,
IPOBOJIUMBIX C CY/IbSIMH, B CYyJIbl HAIIPABJIEHbI 0030pbl U UHPOPMALIKS.

Pesynbrarhl nuccepTallMOHHOTO HCCIAEAOBaHUS oOmyoOiukoBaHel B 19
Hay4YHBIX CTaThiX, B TOM YHUCJE B HAYYHBIX HU3JAHUAX, PEKOMEHJOBAHHBIX IS
»tux neixed BAK PO.

BriBOBI 1 OCHOBHBIE TMOJOXKEHUSI UCCIENOBAaHUS HCIOJIB3YIOTCS aBTOPOM
OpU YTCHUM JIEKIIMHA ¢ TPOBEACHUM CEMHUHAPCKUX 3aHATHM 1O KypCy
«['paxkmanckuii mporecc» B Kazanckom ¢Qumane Poccuiickoit akamemun
MpaBOCYWsA, a TaKXKE HAa Kypcax TMOBBIMICHUS KBamdukanuu npu BepxoBHOM
Cyne PT.

Crpykrypa pabotbl. Jlucceprauusi COCTOMT M3: BBEIEHUS, TpEX TJiaB,
BKJIIOYAIONIUX AEBATh MaparpadoB; 3aKIIOUEHHMs; CIIHMCKAa HOPMATHUBHO-TIPABOBBIX
aKTOB, CIEUMATBHOM  JUTEpaTypbl, MaTepuajoB CcyneOHOM W  HHOH
MIPABOIIPUMEHUTENBHON NPAKTUKH; TPUIIOKECHUS.

OCHOBHOE COIEP XAHUE PABOTBI.
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BBenenue. Jlaetcsi o00OCHOBaHME aKTyaJbHOCTH, HAay4HOHW HOBHU3HBI H
NPaKTUYECKOM  3HAYMMOCTH  JUCCepTaluH, (HOPMYIUPYIOTCS  TMOJIOKEHUS,
BBIHOCHMBbIE Ha 3aILUTY.

I'naBa mepBas — «O0111as1 XapaKTeprUCTUKa aneUISIMOHHOIO MPOU3BO/ICTBA
B I'PAKJAHCKOM IIPOIIECCE.

IlepBrblii naparpadg riaBbl nepBoi - «Pa3BuTHe MHCTUTYTA aleUISIIUA B
PoccuiickoM rpaxk1aHCKOM ITPOLIECCE.

JluccepranToM OoTMEuYaeTcs, 4YTo B Poccun HHCTUTYT mepecMoTpa CyaeOHbIX
MOCTAHOBJICHUM HAuMHAET CBOE cyllecTBoBaHue ¢ KoHia XV — Hauana XVI BB.
[Toznnee, B XVIIl Beke, naHHBIH WMHCTUTYT B pE3yJIbTaT€ 3aUMCTBOBAHUS M3
WCTOYHHKOB  TpaBa CTpaH 3anaaHod  EBpombl  ModyyaeT  Ha3BaHHE
aneyuisiuonHoro. Tak, cornmacHo CyaeOnukam (1497 1. m 1550r.) nemo morio
OBITh MEpPEeAaHO B BBICIIYIO MHCTAHIMIO «I10 JOKJIaay» WiH «io xamobde» (K.H.
MaJblies).

B nepBoM cnydae, Kak OTMEUEHO PSJOM YYEHBIX, UMEJIO MECTO MpPOU3-
BOJICTBO B JIBYX CTaJUsAX OJHOTO mporiecca. OCHOBaHHEM is mepeHoca Obiiu: 1)
OTpaHUYCHHAs IOPHCIAMKIMS HH3IIEro Cyla, 2) <Hecorjache IBYX Cylel Ha
COBMECTHOM CyJe», 3) <«He3HaHHWe CYIbM Kak paspemuTh nemno» (M.M.
Muxaiiios).

Bo BTOpOM k€ ciyuae uMeno MecTo pealibHOe 00KajJoBaHUE PEIICHUN Cya.
Ecnu 3auHTEpECOBAaHHOE JIMIIO CUUTAJIO CYACOHOE PEIICHHE HECIPABEIIUBBIM, TO
OHO MOTJIO OOpaTUThCS C kKanoOoW B BhICIIYyIO MHCTaHIMIO. CyneOHas cucrema B
TO BpEMSs COCTOsUIA U3 psifa MHCTaHIMiA: 1) cyn HamMecTHUKOB (BOJIOCTEH, BOEBON),
2) mpukasHoii cyn, 3) cyn bosipckoit mymbl i Benukoro kusizs (.. benses).

Cobopnoe Ynoxenue 1649rona nmpenycmMaTpuBaio NpakKTUUECKHA TAKOU ke
NOPSAZOK 00’KaJOBaHUA U TEPECMOTpa CyAeOHBIX MOCTAHOBJICHHM, HO OHO YK€
pasinyano YacTHYIO M alejuISIMOHHYI0 kanoOwl. [Ipu momaue anemnsiiuoOHHON
Ka00BbI JIEJI0 MEPEHOCUIIOCH B BBHIIIECTOSIIY0 HHCTAHIIHUIO.

Jlanee B pguccepranMd OTMEYAETCs, YTO TOCIEAYyIOIIee pa3BUTHE U
COBEPILIEHCTBOBAHUE aIEUISIIIMOHHOTO MPOU3BOJACTBA MPOUCXOAUIO B MEPUOJ
napctBoBanus [lerpa | u Exatepunsr .

[Tomaya anesuISIIIMOHHON kanoObl B 3TOT MEPUOJ] JOIMYCKalach TOJbKO Ha
BCE pelleHWEe, Ha MHEHUE OJHOro U3 cyled xanmoba He NpUHUMAaNach, I0-
MOJTHUTEITLHBIE TIPOCHOBI O TAKUX OOCTOSTENHCTBAX, KOTOPBIC HE OBLIM MIPEIMETOM
paccMOTpeHHS Cyjla HU3IICH WHCTAHIIMH, BKIIFOYATh B ayio0y 3amperniainoch (B.H.
JlaTkuH).

Hucceprant monaraer, 4to B poccuiickoM 3akoHojnarenbctBe XVII Beka
HEOJHO3HAYHO peIIajcs Bompoc 00 oOxanoBanuu pemeHnii CeHaTa Ha WMS
monapxa. IlepBonauansno Iletp | paspemmn mpuHocuTh Takue xanoObl. Ho B
1728 rony GecnopsiiouHas rojadya MpOIISHUM MpUBEIa K 3alpery Mol CTPaxoMm
CMEPTH MPUHOCUTH *KanoObl Ha pemieHus: Cenara. Mmneparpuna Auna MloanHoBHa
B 1730roay nomycruia odxkanoBanue perieHnid CeHaTa, HO 3a HECOCHOBATEIbHYIO
aneJUIALMI0 MPOCUTENM MOIJIM OBITh TOJBEPIHYTHI JKECTOKOMY HaKa3aHUIO.
Exarepuna |l pa3pemmna B Buje UCKIOUeHHs kanoObl Ha CeHar ¢ TeM yCIIOBUEM,
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YTO B Kajo0ax HEe JIOJDKHO OBUIO COACPIKATHCS HUYETO KPOME HEMOCPEICTBEHHO
otHocsterocs k aeay (B.M. I'puboBckuii).

B XVIIl Beka — neproit nmonoBuHe XIX Beka aneissiiMOHHOE MPOU3BOICTBO
B POCCHICKOM TpaxJaHCKOM TMIpOILIECCe HOCUIIO XapakTep pEeBU3MOHHOTO. B
pesynbrare pedopmbl 1864 ronma Obuia co3maHa cHCTEMa OOIIMX CYOB,
MOCTPOEHHAsl MO MPUHIIUITY <«IBYX MHCTAHIUN». PAaCCMOTpPEHHE JIFOOOro Jesa Mo
CYILIECTBY CTaJ0 BO3MOKHBIM TOJIbKO B IBYX UHCTAHIIMSIX.

[lepBoli MHCTAaHIMEN SBIAIUCH MUPOBBIE U OKPY’KHBIE CYyHbl, BTOPOW MHC-
TaHIIMEN — aneJUISIIUOHHBIE CYbl. ANEIUIALMOHHOW WHCTAHIMEN MJI1 MUPOBBIX
cynoB Obutn MupoBeie Cwesnbl, mis OKpYKHbIX cynoB — CyneOnbie IlanaTsr.
Pemenust cynoB aneuisiMOHHON WHCTAHIIMKM OBLUTM OKOHYATEIHHBIMH U TIOJJIE-
YKaJM HEMEIJICHHOMY HCIIOJHEHHUIO.

B kadecTtBe upe3BpIUaitHOTO MOpPsAKa 00KamoBaHUS OBLIO JOIMYIIEHO Kac-
CallMOHHOE O00’KaJIOBaHWE BCTYMUBIIMX B 3aKOHHYIO CHJIYy pelieHuit B I'pax-
JaHCKUH KaccalMoHHbIM genaprameHT Cenata (emuHbldi ams Beedd Poccunm
KacCallMOHHBIN Cyl) B Cly4asX, KOIJla HapyIIaJUCh HOPMbI MaTEPUATBHOTO WIIH
polieccyaibHOro npasa.

B nauwane XX Beka B Poccuu OblI MOJATOTOBJIEH MPOEKT HOBOHM pefakiuu
VYeraBa TpaXkIaHCKOTO  CYJIONPOM3BOJCTBA, KOTOPBIM MpeaycMaTpuBal  psij
n3MeHennt B Ycrase 1864 romga. Muctutyt anemisiiiui B HoBou peaakuuu YI'C
MPEANOIaragoch COXPAHUTh MPAKTUUYECKU B HEU3MEHHOM BHUJIE.

[Tocne coOpituit 1917 roga WMHCTUTYT amelUISIUH B CYIOIPOU3BOJCTBE
Poccun mnpekpamaer cBoe cymiectBoBaHue, Xota Jlekperom Ne 1 Cosera
Haponnpix KommccapoB «O cyne» nesTeIbHOCTh MHPOBBIX CyAei Obljia JIHIIb
npuoctanoBieHa. Cratbst 2 Jlekpera riacwna: «PemieHuss MECTHBIX CYJIOB
OKOHYATEJIbHBI W O0KaJOBAaHUIO B AaMeIUIIIMOHHOM TMOPSAKE HE IMOJICHKAT.
Hcye3HoBeHHE AAHHOTO HMHCTUTYTa B TPAXKJIAHCKOM CynorpousBojacTBe Poccun
OBLJIO CBSI3aHO C JIOMKOW JOPEBOJIOLMOHHON CyJI€0HOM CHCTEMbI, YHUUTOXKEHUEM
JIOPEBOJIIOLIMOHHOTO CYJIONIPOU3BOJICTBA, B TOM YMCJIE€ U T'Pa)¥aAaHCKOro. «Mojeib
K€ HOBOT'O CYJIONPOM3BOJCTBA, COPUEHTUPOBAHHAS Ha MPHUHATHIE B TO BpeMs
TEOPETUYECKHE TOCTYJaThl, MpeJIoiaraia yrnpolieHre cyneOHON AesTeNbHOCTH
KaK pPe3yJIbTaT YCTAaHOBJIEHUS! HOBBIX OOIIECTBEHHO-3KOHOMUYECKUX OTHOILLIEHUN U
OTBEprjia WMHCTUTYT ame/UIAlMU Kak yTpaTHBIIMH cBoe 3HaueHue» (E.A.
Bopucoga).

Bropoit maparpa¢g riaaBbl nepBoil — «[loHsaTHe, NpPU3HAKKM W BHUJIBI
aneJuIsiUuY B TPaXJaHCKOM IPOIIECCE.

ABTOpPOM JHCCEpPTallMd OTMEYAeTCsl, YTO B JIOPEBOJIOLMOHHON U
COBPEMEHHOW JIUTEepaType HAeTCs ONpEeNesieHHWE amneusiui KaKk TPOChOBI O
«TEePEepeIICHUN» JIea, M0/IaBaeMOM B BBIIIECTOSIIUN Cy/ YYacCTBYIOIIUM B JieJie
JIMIIOM, KOTOPOE CYHMTAeT pEIICHUE Ccyna HenpaBWIbHBIM (HEOOOCHOBAHHBIM,
HE3aKOHHBIM) MOJHOCTHIO WK B onpeaenacHHon yactu (T.M. S165104koB).

CoBpeMEHHbIE YYEHBIC-IIUBWJIMCTBI  BBIICISAIOT CIEAYIOIIME MPU3HAKU
aneuanuu. 1) aneyuisius MoJaeTcs Ha PElICHHEe CyJla, He BCTYMHUBIICE B 3aKOH-
HYI0O CWly, 2) T1ojaya amneJUIIHOHHOW  JKajoObl  OOYCIIaBIUBacTCS
HEIMPaBUILHOCTBIO PEUICHUS Cya MEepBOil MHCTAHLIUU, KOTOPAsi BHIPAXKAETCS B €r0
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HEOOOCHOBAHHOCTH WJIM HE3aKOHHOCTH; 3) PacCMOTpPEHHE Jieia IO aIeUIAIun
IEPEHOCUTCS B  BBIMICCTOSAMUA Cya;, 4) Ccyn ane/uIAIUUOHHOW HWHCTAHIIMH,
nepecMaTpuBasi Jejo, MPOBEpsAET KaK HOPUANYECKYI0, TaK U (HAKTUYECKYHO €ro
CTOPOHBI B TOM k€ 00beMe, UTO U CYyJI IEPBOM MHCTAHIUH; 5) Cy1 ane/uISIMOHHOM
WHCTAHILIMM, PACCMOTPEB JI€JIO 110 aneUIsAluU, HE UMEET PaBO BO3BPATUTH €ro Ha
HOBOE€ PacCMOTPEHHUE B CyJ MEPBOM MHCTAHLIMH, A JOJDKEH CaM BBIHECTH PEIICHUE
(E.A. Bopucosa).

Nuorna BelaensieTcs e€me OAWH MPU3HAK aANECJUSIIUAN. «ANEIUIALUS MOXKET
OBITh JIONyIIIEHa TOJIBKO OJWH pa3 B kaxkom nene» (E.A. bopucosa). Jlanuas dop-
MYJIMPOBKA, MO MHEHUIO JIUCCEPTaHTA, MPEIACTABISAECTCS HE COBCEM TOYHOU. B
CIy4asix HapyLICHUs CyJOM IEPBOM MHCTAHIMKA OCHOBOITOJATAIOIINX TPUHIUIIOB
MpaBOCYIUs JEJNO0 TIOCIe OTMEHBI PEIICHHWS MHUPOBOTO CYAbH JODKHO OBITH
HaMnpaBJICHO HAa HOBOE PACCMOTPEHHUE B CyJl IEPBOM HMHCTAHIMA — MHPOBOMY
cyabe. K aTuM citydasiMm OTHOCSITCS: IPUHATHE PEIICHHS O TIpaBaxX M 00sI3aHHOCTSIX
JWIla, HE MPUBJICYEHHOIO K Yy4YacCTHUIO B JI€JI€;, HAPYLICHUE MHUPOBBIM CYJbEH
rapanTupoBaHHoro Koncrturyuueit PO npaBa Ha pacCMOTpPEHHE J€a B TOM CYJE U
TEM CYIbeH, K IMOACYAHOCTH KOTOPBIX OHO OTHeceHo 3akoHoM (4. 1 ct. 47
Koncturyiuu P®), a takke HapylieHuUs, perjiaMeHTHPOBaHHbIC B moan. 1, 5, 6.
2 ct. 3641 TIK PD.

B cBs3u ¢ 3TMM, Kak OTMEYaeT aBTOp, BepHee ObLI0 Obl 0003HAYUTH B
KaueCcTBe TNpHW3HAKA AaNeJUIAINNK CICAYIONUA. pelieHue cyAa MOXKET OBITh
00’KaJTOBaHO B TIOPSJIKE AaMEJUISIIMOHHOTO MPOM3BOCTBA, KaK MPaBUIIO, TOJIBKO
OJINH pa3. DTO CBSI3aHO C YIOMUHABIIUMCS BbIIIE MPUHITUIIOM «IBYX WHCTAHIIHI»
— B Cy[cOHOW CHUCTEME ONTHMAJIBLHO CYIIECTBOBAHWE TOJHKO JBYX HHCTAHIIHM,
paccMaTpUBAIONIMX JIEJI0 110 CYIIECTBY (Cyx TepBOM WHCTaHIIMH W  CY]
aneJUIAIIMOHHON MHCTAHITHH).

Bce BbIeykazaHHble TPU3HAKK SBISIIOTCS OOIIUMU JISl anesUISIIuU B 11e-
aoM. B Teopum ke HUMBUIMCTUYECKOTO MPOIIECCAa BBIACISAIOT BHUABI aneUIsALNN
(IMOJIHYIO M HETIOJIHYIO), XapaKTEePHU3YIOIIUECs PSIIOM 0COOCHHOCTEH.

[Ipu HEMONMHOM aneJuIAluy MEPECMOTP PEUICHHS CyAa MEePBOM MHCTAHIUU
OCYIIIECTBIISIETCS Ha OCHOBAHUU TOTO XK€ (DAKTUUECKOTO MaTepHuasia, KOTOPhIM ObLT
paccMOTpeH CyJIOM TMEepBOM HWHCTAHIIMU; B KadecTBEe OOIIEro IpaBuUiia He
JIOMyCKAaeTCsl CChIJIKA Ha HOBBIE OOCTOSTEILCTBA, MPEACTABICHHUE HOBBIX
noKa3aTenbCcTB. OJIHAKO MNP OMPEACICHHBIX YCIOBHUSX YYacTBYIOIIUM B €€
JUIAM MOKET OBITh MPEIOCTaBICHO TaKO€ MpaBo. B ciydasx, yCTaHOBIEHHBIX
3aKOHOJIATENBCTBOM, CY/]I aleJUISIIMOHHON MHCTAHIIMM MOKET BO3BPATUTH JEI0 HA
HOBO€ PacCMOTPEHHUE B CyJ IEpBOM MHCTaHUMU. [Ipr naHHOM BHUJIE aneIsiLuu B
CyJ€ aneJUIALUOHHON MHCTAHLIMU HE MPOUCXOAUT KAK TAKOBOIO MEPECMOTpa Aeia
M0 CYIIECTBY — aNeJUIAIUOHHBIA CyI B COOTBETCTBUU C TPEOOBAHUSIMU
aneJUISIIIMOHHON JKaJloObl TIPOBEpSIeT JIMIIb 3aKOHHOCTh M OOOCHOBAaHHOCTH
BBIBOJIOB CyJla IEPBOM MHCTaHIUHU. [[esb mepecMoTpa Mpy HEMOJIHOW anesuIsiiuu —
HE 3aTATUBasl MPOW3BOJICTBA IO ey, HCIHPaBUTh OIIMOKM M YHYIICHUS CyJa
MePBOIl HHCTAHIIUM.

[Ipy monHOM ameyuIsuu JIOMYyCKAeTCs CChUJIKAa Ha HOBBbIE (DaKTUUECKHUE
00CTOSITENILCTBA, TPEACTABICHUE HOBBIX JIOKa3aTeJbCcTB. Ho JaHHBIA BHI
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ameJUIAlAA, KaK TPaBWIO, HE MPEeayCMaTpuUBaeT IMpaBa cCyla aneUISIIHOHHON
WHCTAHIIMA BO3BPATUTH JIEJI0 HA HOBOE PAaCCMOTPEHHE B CyJ MEPBON WHCTAHIINH,
TO €CTh amNeJUIIHOHHBIA CYJ, pacCMOTPEB J€J0 IMOBTOPHO, MOJDKEH caM MpH
HAJIMYUN OCHOBAHHI BHIHECTH HOBOE PEIICHHUE.

HenonHas amemisnuys B HACTOAIIEE BpeMsl 3aKpeIjieHa B MPOIECCyaTbHOM
3aKOHOAATENLCTBE | 'epManmu, IOTHAs K€ — B 3aKOHOIaTeIbcTBe DpaHIINY.

CTpykTypa ameIsIIMOHHOTO  TMPOW3BOJACTBA  NPEACTABIAET  COOOM
COBOKYITHOCTh ~ €r0  4YacTeil:  HadajgbHasd  (IOArOTOBHWTENbHAs)  YacTh
aTeIUIAIIMOHHOTO TIPOU3BOCTBA (IPUHATHE HKaT00BI M TIOJITOTOBKA JIe)Ia MHPOBBIM
CyObel K pacCMOTPEHUIO B aleUBIIMOHHOM IPOW3BOJACTBE) H 0Oa3oBas
(paspemmTenbHast) 4acTh — aleUIIIMOHHOE MMPOU3BOACTBO HA YPOBHE PAOHHOTO
(ropojickoro) cyna.

B auccepranuu orMeuaeTcs, 4YTO yKa3aHHbIE YaCTH 000COOISIIOTCS MO TPEM
npu3HaKaM:. CYOBEKTHOMY, CoJAep)KaTedbHOMYy H  IieneBoMy. Ilpm  3TOoM
CONlep)KaTeNbHBIH M  IICJICBOM  MPU3HAKH  SBISIOTCA  IPE0OJIaJarolIMHU.
CyOBeKTHBIN TPU3HAK MOJIpa3yMeBaeT €INHCTBO CYOBEKTOB HA COOTBETCTBYIOMIEH
CTaIU areJUIIUOHHOTO Mpou3BoacTBa. CofepKaTebHBIN MPU3HAK BBIPAKACTCS
B €IMHOOOPA3HBIX JCUCTBUAX yYaCTHUKOB KOHKPETHOW CTaJIuu, a IEIeBOW — B
o0ImMX 3a7adaXx COBOKYIHOCTH TMPOIECCYalbHBIX JEHCTBHM, COCTaBIISIIOIICH
peaIMeT KaXI0H 4acTH.

Bropas rinaBa jumccepramunm — «[IporeccyanbpHple  0COOCHHOCTH
aTeIUIAIIMOHHOTO TPOM3BOJCTBA B JEATEIBHOCTH MHPOBBIX CyAcH (HadabHas
(moaroToBUTENBHAS) YACTh ANCIUIAIIMOHHOTO TIPOU3BOICTBA)>.

IlepBrblii naparpadg riaasbl BTopoil — «JIpuHsITHE aneUIAIUOHHBIX Kal100
MUPOBBIMH CYIIbSIMU.

[Ipy mpuHATAM aneUIANMOHHBIX XKajxo0, a TakKe MPU UX PaCCMOTPEHUU
HEOOXOJIMMO YYHUTBHIBATh, YTO B coOoTBeTCTBUM co cT.cT. 320, 331ITIK P®
00BEKTOM ameJUISAIIMOHHOTO 00’KaJOBaHMS SIBIISIOTCS HE BCTYMUBIINE B 3aKOHHYIO
CWIy, B TOM 4YHCII€ W 3a0YHBIC, PEIICHUs, OMPEICICHUS MHUPOBBIX Cyled. DTh
CyneOHbIe TTOCTAHOBJICHHUSI MOTYT OBITh 00KaJOBaHbI HE TOJBKO B IIEJIOM, HO U B
YJACTH.

I'TIK P® (ct. 226) uckiarogaeT mojayy 4acTHBIX »Kajio0, MpeACTaBICHUI Ha
4aCTHOE OMpE/eICHHE Cy/Ia.

CyneOHble MOCTAaHOBJIEHUS MHUPOBOTO CYAbH MOTYT OBITh 00XaJOBaHBI
CTOPOHAMH W JAPYTUMH JIMIIAMH, YIaCTBYIOIIMMHU B Jieie (TPEThH JIHUIla, IPOKYpOp,
auia, oOpaTUBILIMECS B Cy[A 3a 3allUTON TMpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JPYTHX JIMII), T.€. HEMOCPEACTBEHHO TEMH TpaklaHaMH, YbH IPaBa 3aTParuBaroTCs
BBIHECEHHBIM TI0 JIENTy Cy/1I€OHBIM TTOCTAHOBIICHUEM.

Bwmecte ¢ Tem, aBTOp MONHOCTBIO pa3feisieT TOYKY 3PEHUS HEKOTOPBIX
yueHbIx-niporeccyainuctos (B.M. XKyiikos, B.K. ITyuunckuii, M.K. Tpeyiiaukos)
0 HEOOXOIMMOCTH BHECEHHUS W3MEHEHHH B TPaXTAHCKOE TMPOIECCyaIbHOe
3aKOHOAATEIHCTBO: O MPEIOCTABICHUHU JUIIAM, YbH TMpaBa 3aTPOHYTHI PEUICHHEM
Ccyla mpaBa OOXaJOBaHUS HE BCTYNMUBIIMX B 3aKOHHYIO CHJIy ITOCTaHOBJICHHIA
Cy/ZIOB TIEpBOM MHCTAHIIUH.
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B nacrosimiee BpeMs gaHHas TOYKa 3pEHUS MOACPKAHA W TTOCTAHOBICHUEM
Koncturynmonnoro Cyna P® ot 20 gpespans 2006roaa

B ool cBsa3u npemaraercst BHectu B ['TIK PO crtateio 35-1,u3noxuB ee B
CleyIolEeN pelaKkiuu.

«Cratbst 35-1. [IpaBa nuI, HE y4acTBOBABIIMX B JieJie, O MpaBax U 00
00513aHHOCTSIX KOTOPBIX CYJl IPUHSII CYZ€OHOE MOCTAaHOBJICHHE.

JIuna, He y4acTBOBaBIIME B JIeJ€, O MpaBax U 00 OOS3aHHOCTAX KOTOPBIX
Cyl TpUHSI CcyAeOHOEe TOCTAaHOBIICGHHE, BIIpaBe OOXKAJIOBaTh HSTO CyAeOHOE
MIOCTAaHOBJICHHE, a TaK)Ke 00XKaJloBaTh €ro B TOPSIKE HAA30pa MO TpPaBHIIAM,
ycTaHOBJIeHHOM HactosmmMm Komekcom. Takwe nuia MOJB3YIOTCS MpaBaMu |
HECYT 00S3aHHOCTH JIUI], YI4aCTBYIOIIUX B JICIIE».

B cBoro ouepensp, aTo usmenenue, Oyayun BHeceHHbIM B ['TIK P®, nomxkHo
noBjeub wusMeHeHue pemakmuu cr.ct. 320, 336, 376ITIK P® o mpase,
COOTBETCTBEHHO, aMeJUIAIMOHHOIO, KacCallMOHHOTO OO0XaJoBaHMs, IpaBe Ha
oOpalnieHue B CyJ Haa30pHOW MHCTaHIMU. [IpaBoM Ha mojady mpencTaBlieHUs B
CyJ BTOPOM MHCTAHIIMM MPOKYpOp HajeseH Ha ocHoBaHuu 1. 2 cT. 320I['TIK PD
HE3aBUCUMO OT TOTO, SIBUJICS JIM OH B 3ace/laHuE Cy/1a IePBON MHCTAHIIUU

[IpaBunbHOE ompejeneHre OOBbEKTa anelUIiUOHHOTO PAcCMOTPEHUS,
CcyOBEKTOB 00’KajOBaHUs MOCTAHOBJICHUN MUPOBBIX CyJIei UMEET U MPAKTHYECKOE
3HaueHue. Tak, ITHOPUPOBAHKME M3JI0KEHHOTO BBIIIE MPABUJIA YaCTO MPUBOJIUT K
TOMY, YTO Jieia 1O Kamo0aM, 3asBICHHSIM, KOTOPbIE JOJKHBI PACCMOTPETh CaMH
MUPOBBIC CYbH, HEOOOCHOBAHHO PACCMATPUBAIOTCS ANCIUSIITMIOHHONW WHCTAHIIUEH,
a 9TO OOCTOSITENIbCTBO B CBSI3U C 3aKOHOM YCTAaHOBJIEHHOW HEOOXOIMMOCTHIO
pacCMOTpEHHUs Jefla TeM CyAOM, K KOMIIETEHIIMH KOTOPOTO OHO OTHECEHO,
MPUBOJNT 3a9aCTYIO K HAPYIICHHUIO TIPAB TPaXaaH, CyAeOHON BOJIOKHUTE IO JEIy.

HeobOxonumMo nMeTs B BHIY, UTO CYABl M aleUIALUOHHON, U KaCCAllMOHHON
WHCTAHIUW SIBJSIIOTCA  CyJaMHd BTOPOM HWHCTaHUMH, TMOATOMY CyJeOHbIE
MOCTAHOBJICHUS,  BBIHECEHHbIE = MHUPOBBIMM  CYABSIMH, HH T@PU  KaKHUX
00CTOSATEIBCTBAX HE MOTYT CTATh MPEAMETOM KAaCCAIIMOHHOTO PACCMOTPEHMUS.

3aK0OH He TMpeaycMaTpUBAeT BO3MOXKHOCTH MOJAayd  aneJUISIUOHHBIX
XKano0bl, MPeJICTaBIICHUs HEMOCPEACTBEHHO B CY/Jl aleUISIIIUOHHON UHCTAHIIMU — B
paiionHslil cyn. OaHAaKO W Mojlaya anejuIsiuOHHON Kalo0bl HEMOCPEICTBEHHO B
CyJl BTOPOW MHCTAHIIUM CO3/Ia€T ONpe/ICICHHbIEC IOPUIUUECKUE TOCIEICTBUS.

B mopoOHBIX ciydasx, OTMEYaeT IUCCEPTaHT, aleUISIMOHHBIE >Kaoba,
MPEICTABIICHUE PAHOHHBIM CYJOM JIOJDKHBI HANPABISATHCS MUPOBOMY CYIbE IS
BbINOJIHEHUsI TpeboBanuii cT.cT. 323-325[ TIK P® no npunATHIO TaHHOM KajI00BI,
MPEACTABIICHUS] HA JTOM YacTW mporecca. Ecnu sxamoba, mpeacTaBieHUE B CyI
aneJUTAIIMOHHON WHCTAHIIMM TIOJaHbl B TEUEHHE YCTAHOBIEHHOTO 3aKOHOM
JECATUIHEBHOTO CpOKa, B Clydae BO3HHUKHOBEHHS BOIMpPOCa O COOJIIOICHUH
poliecCyalbHbIX CPOKOB 3Kanio0a JOJIKHA CUMTATHCS MOJIAHHON B CPOK.

B anemmsiuonHod  kamobe MOTYT OBITh JIMIIL B OOIIEM BHUJE
0XapaKTEepU30BaHbl JOMYILIEHHbIE O JeNy, C TOYKH 3pEHHs JHIa, MOJABIIEro
aneJUALMOHHYIO KalloOy, HapyuieHus. BrosnHe pomyctuma sxanoba, rae Oyner
JMIIb o0lee yka3zaHHMe Ha HecnpaBeauBocTh pemieHus (B.K. Ilyuunckwid).
OtcyTtcTBHE B XKaja00e aeTanbHOro aHamu3sa ommook (A.B. KOmuH) co cepuikoii Ha



15

HapyIICHUE WM HENMPaBHJIbHOE MPUMEHEHHE HOPM IpaBa HE JHUIIAET Kanoly ee
IpoLecCyaabHOro 3HaueHus. He3aBUCMMO OT TOro, HacCKOJIBKO OOOCHOBAHHO U
yOeuTENbHO U3JI0KEHA Kano0a, cyl BTOPOM MHCTAHLMU 00sA3aH B COOTBETCTBUU
co ct. 327/TTIK P® u3yunth 1 NpOBEpUTH BCE MaTepUalIbl Jeja, JOBOIbI KAJIOOHI.
B cBsA3M ¢ 3TUM HEIb3sl COTTIAaCUTHCS € AEUCTBUAMHU CYJEH, KOIria UMH 110 MOTHBY
HecooTBeTCcTBUs TpeOboBaHUsIM CT. 322TTIK P® ocrapnstorcs 6e€3 nBUKEHUS, a B
CyleOHOM 3acellaHuu AaNeJUIIUOHHON HWHCTaHIMM — 0€3 pacCMOTpEHHs,
HEJOCTATOYHO MOTHUBHUPOBAHHBIE, C TOUYKH 3pEHHUS CyAeH, aneusIlHOHHbIC
xanoobl. PaccMoTpeHHio B cyae ameuIAUOHHONW HHCTAHLUU TOJJIeKAT TaKXKe
npeaBapuTeNbHble  (HEMOJHBIE, HEMOTHBHUPOBAHHBIC WM KpaTKHE), a TaKXKe
JIOTIOJTHUTEIbHBIE JKaTIO0BI.

Bropoii naparpa¢g raasbl BTOpoil — «{loaroroBka M HampasieHHE I€T
MUPOBBIMH CYAbSIMHU Ha aneUIALIOHHOE PACCMOTPEHUE.

[To MHeHMIO aBTOpa aAMccepTallMM, Ha JAaHHOM CTaJAuM Ipolecca Ha
MHUPOBOT'O CYyJIbI0 BO3JIOKEHO BBIIIOJHEHUE HE TOJBKO TEXHUYECKOM pabOThI 1O
OPUHATHUIO  KaJoObl, TPEJCTaBIECHUSA, HO U  BBIIOJHEHUE 33Jad IO
KOHTPOJIMPOBAHMIO TPOLIECCYAIIbHON JIE€ATENbHOCTH JIML, 3aUHTEPECOBAHHBIX B
JAHHOM ciy4ae B BO30YXIECHUM AaNeJUIIUOHHOTO IPOM3BOACTBA, IYyTEM €€
COIOCTABJICHUS C IPEANUCAHUSIMHU COOTBETCTBYIOLINX ITPABOBBIX HOPM.

MupoBoit Cynbs, IPOBEPSASI COOTBETCTBUE ACHWCTBUN YYACTHUKOB MPOIECCa
Hopmam [TIK P®, ¢akrtuyecku ycTaHABIMBACT TaKKe TMPEAMET, Mpenesbl
paccMOTpeHHUs Jiena, KOHTPOIUPYET COOI0EHINEe CTOPOHAMHU TPeOOBaHUN 3aKOHA
IIPU HaIPaBJICHUU /1€ Ha aneJuUIIIIMOHHOE PACCMOTpPEHUE.

JluccepTaHT TakKe CUMTACT HEOOXOJUMBIM B 3aKOHOJATEIHHOM IMOPSAKE
3aKpenuTh MpaBmwia 00 o0s3aTenbHOM mporeccyanbHoM odopmiennn (O.B.
baymun, E.A. BopucoBa) pernieHusi cyqa O NPUHSATHS JTOKA3aTENbCTB, MPH 3TOM
ClIelyeT YCTAHOBUTb, 4YTO IpPU OTCYTCTBUU COOTBETCTBYIOLIETO OINpPEIEICHUS
JI0Ka3aTeNbCTBO HE MOYKET CUMTAThCSl JOMYCTUMBIM. BMecTe ¢ TeMm, 10 MHEHHUIO
aBTOpa, MUPOBBIE CYJIbU U Ha OCHOBAaHUM HBIHE JIEHCTBYIOIIMX IMPOLECCYaATbHbIX
HOpM BIIpaB€ MpPUHUMATh IO JAHHOMY BOIIPOCY pEIIEHHS C BbIHECEHUEM
COOTBETCTBYIOILIETO ONPEEIIECHUS.

JluccepTaHT OTMEUAET, YTO yKa3aHHasl B 3aKOHE HEN3MEHHOCTh TPeOOBaHUI
UCTIA, PAaCCMOTPEHHBIX MHUPOBBIM Cy/AbEH, HE MPUMEHHMMA K CiIydasM, KOrja B
CyneOHOM 3acelaHud T€ WIM HHbIE TPEOOBaHUS MCTLA OCTABJSIOTCS MHPOBBIM
cyapeit 6e3 paccMOTpeHUsI HEOOOCHOBAHHO. JTH JAEUCTBUSI MUPOBOTO CYAbH MOTYT
ObITh 00’KaJOBaHbI, IPU 3TOM HEOOOCHOBAHHOE OCTaBJICHHE 0€3 PacCMOTpPEHUs
KaKUX-1100 TpeOOBAHUN MOXKET MOCIYKUTh OCHOBAHUEM JJIsl OTMEHBI CYyAeOHBIX
MIOCTAHOBJICHU MHPOBOTO CYJbM KaK B YacTU OCTaBJICHUA TpeOoBaHUU 0e3
paccMOTpeHHs, TaK M B YaCTU MPHUHITHUS PEHICHHs, €CIM HEO0OOCHOBAHHOE
ocTaBjieHUE 0€3 pacCMOTPEHUsl MOBIMSAJIO HA 3aKOHHOCTb IPHUHATOTO MO JIEdy
pemieHus. B ciydasx U3MEHEHMsl aneuIsHTOM IIpeIMETa, OCHOBAHMs TpeOOBaHUS,
PacCMOTPEHHOI'O Cy/I0M, MUPOBOMY Cy/lb€ HEOOXOIMMO BBIHECTU ONPEIEIIECHUE O
BO3BpAIICHUN 3aSBUTEIIO ANEJUISIIMOHHON Kajlo0bl B YaCTU U3MEHEHUS MpeAMeETa
WM OCHOBaHUS TpeOOBaHUs, pACCMOTPEHHOIO MUPOBBIM CYJIbEH, B OCTAJIbHOU K€
YacTU kajoOy BMECTE C JEJIOM HEOOXOAMMO HAalpaBUTh B CyJ aNeJUISILIMOHHON
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WHCTaHIIUU.
HampaBnenue MHUpPOBBIM CyJbel Jena B CyH aneUSIIMOHHOW WHCTaHIUU
BO3MOJKHO JIMIIIb TIOCJI€ TMOJHOTO BBIMOJHEHHUST TpeOoBaHuit ct. 325 'TIK PO u
UCTEYEHUSI CpoKa oOxanoBaHus. BMecte ¢ TeM, MUPOBBIM CYAbsIM, KaK OTMEYAET
JUCCEPTAHT, HE CIEAYyeT 3aTATMBAaTh HAMNpAaBIICEHUE J€]1 Ha PACCMOTPEHHUE CYAOM
aneJUIALIMOHHON WMHCTAaHUMM, T.K. B KOHEYHOM HMTOre 3TO BEIET K pa3pelIeHHUIO
CIopa ¢ HapyLIEHUEM CPOKa, CHIKAET 3P PEKTUBHOCTD MPUHUMAEMBIX PEIICHUH.

O3HakOMJIEHHE C TMPAKTUKOM PACCMOTPEHUs JeJl B aNeJUIALMOHHOM
WHCTAHIIMM TIOKA3bIBAET, YTO MHUPOBHIE CYAbH, KaK IpaBuio, B Teuenne 10 — 12
JTHEH 0 MCTEUYCHHH CPOKa O0XKAJIOBAaHWS HAMPABIAIOT Jelia B PalOHHBIC CYIBI.
[TomoGHast mpakTHKa TaKKe ONpaBIaHHA.

I'nmaBa Tperbs — <IpomeccyasbHble OCOOCHHOCTH —AamNEJUIIIIMOHHOTO
IIPOM3BOJICTBA B PAOHHBIX (TOpPOJCKHX) cynax (0a3oBas (paspermmrenbHas) 9acTh
aneJUIAIIMOHHOTO MTPOU3BOICTBA)».

IlepBblii maparpad riaaBbl TpeTbeii — «OCOOCHHOCTH TMPHUHITHS U
MOJATOTOBKM TPAXIAAHCKUX JIeJl HAa PACCMOTPEHUE B AameJUIIUOHHOM MOPSIKE
paiioHHBIMU (TOPOACKHMHU) CYAaMU.

B nuccepranuu oTMeyaeTcsi, 4TO HEMOCPEICTBEHHYIO MOJITOTOBKY Jelia K
cyneOHOMY pa30uparesnbCTBY MpPU aNeJUIALUOHHOM PACCMOTPEHHUM Jelia CYJbs
palloHHOrO CyJa HA4YMHAEeT JHIIb I[OCiI€ TOro, Kak Jeli0 C BBIHECEHHEM
COOTBETCTBYIOIIETO OMNpPENENeHNs MPUHIATO K MPOM3BOACTBY cyma. C 3toro
MOMEHTa BO3MOXKHO COBEpIICHHE HEOOXOAMMBIX MPOLECCYyalbHBIX JCUCTBUM.
Bompocst 06 oTMeHe perieHus MUPOBOTO CYIbU U MPEKPaIIeHUH IPOU3BOICTBA 110
Ty, OCTaBJICHWM 3asBICHUS 0€3 pPAacCMOTPEHUS PAMOHHBIN CyIbs BIIPaBe
pa3pemmTh y)Ke Ha CTaJIU MOATOTOBKH Jelia K CyJIeOHOMY pa3oupatenbeTBy (1. 4
ct. 152T'TIK P®).

I'TIK P® (ct. 326) momyckaer 0TKa3 OT aneUISIIIMOHHOM jKaja00bl U B CTAIUH
MOJATOTOBKU JieJla K CyJIe0HOMY paccMoTpeHnt0. OHAKO TaHHOE MPOLEecCyalbHOE
JENCTBUE MMEET CBOM OCOOEHHOCTH: 3aKOH HE BO3J1araeT Ha Cy]l aneulsIMOHHON
WHCTAaHIIMM OO0S3aHHOCTb NPOBEPATHh 3aKOHHOCTh OTKa3a OT aleuIsIIMOHHON
)KaimoObl. OTKa3 oOT aneusImUOHHON XainoOwnl coryacHo cr. 326 ['TIK Pd
opopMiisieTcs  ONpEACNICHHEM CyJIbU O MPEKpalleHUU  aleUISIIIMOHHOTO
POU3BOJICTBA.

B cyne anenmnsnnoHHON WHCTAHIIUK PACCMAaTPUBAIOTCS KaK aneuIsIIMOHHBIC
Kano0bl Ha PEIICHUS, TAK M YaCTHBIE JKAJIOObI HA OMPECICHHS] MUPOBOTO CYJIbH.
[Ipy o5TOM nHCCEPTAaHTOM YKa3bIBAeTCS, 4YTO (DAKTUYECKH TIO OTUM JIBYM
KaTeropusiM >kajod caM TpoIecC, CPOKH TMOATOTOBKH Jel K CyIaeOHOMY
pa30upaTeNbCTBY Pa3IMUHbI, XOTS 3aKOHOATEIHLHO TO M HE 3aKperuieHo. [lanee B
auccepTani cOpMyITHPOBAaH BBIBOJ], COTJIACHO KOTOPOMY, CPOKH PAaCCMOTPEHUS
Jel MO0 YacTHBIM Kajno0aM JOJKHBI OBITh OIpEAesieHbl 3aKoHOAaTelieM. JTU
*anobbl myrem u3MeHeHus 4. 2 ¢t. 3331'TIK PO nomkHbl OBITH pacCMOTPEHBI B
CPOK, HE MPEBBIIAIONINHN AECSITH IHEW CO IHS MOCTYIUICHUS JieJia B PAlOHHBIN CY/I.

Pa3zpemienre mnoOCTaBIEHHOrO B 4YacTHOM »ano0e Bompoca B CpPOKH,
ykazanHple B cT. 154 TTIK P®, He MoxkeT ObITh MNPHU3HAHO OTBEYAIOIIUM
UHTEpecaM YYacTHHUKOB TIpolecca, CTaOWIu3alMh  TIPaKJaHCKO-TIPABOBBIX
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oTHOmeHUH. [1oATOMYy MHPOBBIM CyAbsSIM TIPU TPUHSATHU, HANPABICHUU €T B
paliOHHBIA CyJZ, a CyAbsSM palOHHBIX CYJOB — MPHU TOATOTOBKE €], MPU HUX
paccMOTpeHHH  HEOoOXOAMMO  YYMTHIBaTh  HW3JIOKEHHOE, TMPUHUMATh  BCE
YCTAHOBJICHHBIC 3aKOHOM MeEpbl IS PAacCMOTPEHHUS YacCTHBIX >kKajo0 B Oosee
KOPOTKHE CPOKH.

[Ipy NOArOTOBKE TPaKJIAHCKUX JIeT Ha pPacCMOTpPEeHHUE B  CyJe
aneJuUIIIIMOHHON MHCTaHIUMU CJEAYeT TakKXKe YUHUThIBaTh, YTO B aleUISIIMOHHOM
MIPOU3BOJICTBE HE MOXKET OBITh MTPOBEACHO MPEABAPHUTEILHOE Cy/Ie0HOE 3aceqaHue.

B xome moarotoBku nena K cyaeOHOMY pa3OUpaTeNbCTBY MOTYT OBITh
3asiBJICHBI XOJaTaiicTBa 00 OKa3aHWW COACHCTBUSA B COOMpPAaHWU JTOKA3aTENIbCTB, O
JIOTIPOCE HOBBIX CBHjueTenel, o0 obOecmedueHnn wucka. OHU HE MOTYT OBITH
NPU3HAHbI HANpPABJICHHBIMA Ha W3MEHEHUE MPEeIMeTa, OCHOBAaHWUN TpeOOBaHMIA,
PaCCMOTPEHHBIX MHPOBBIM CYyJIbEH, a TOTOMY JIOITYCTUMBI P PACCMOTPEHUH JIea
B CyJe alejUIIIUOHHONW HHCTaHIuu. HeoO0xoaumo ydecTb, YTO B HEKOTOPBIX
Ciydasx JIeUCTBYIOIIEe 3aKOHOAATEILCTBO JOMyCKAeT U3MEHEHHUE, B TOM YHUCJIE U B
CTOPOHY YBEJIMYEHUs, IEPBOHAYAIBHBIX TpeOoBaHuii. Peub uaet, B yacTHOCTH, 00
W3MEHEHUM HCTIIOM TpeboBaHUN 00 yIlaTe MPOIEHTOB, pa3Mep KOTOPhIX
YBEJIMYUJICS 32 BPEMS PaCCMOTPEHHUS JieJIa, MIPOIEHTOB 3a HApPYIICHUE YCTAaHOBJICH-
HOTO CpOKa BBIIJIATHI 3apIujiaThl, cyneOHoro 3avera u T.a. Pazymeercs, ucren
MMEET IIPaBO YMEHBIICHUS pa3Mepa, OoO0beMa 3asBJICHHBIX M PACCMOTPEHHBIX
MUPOBBIM CYIbeH TpPEOOBAHMI: ATO BBITEKACT W3 MPHUHIIUIA TUCIIO3UTUBHOCTU
TPXKJIAHCKOTO CYyIONMPOU3BOJACTBA, W3 TIpaBa HCTIA PACIOPSHKATHCS CBOUM
IPaBOM.

O3HaKOMJICHHE C TIPAKTUKOW MOKA3bIBAET, YTO B HEKOTOPHIX CIydasX Jaelia
Ha areJUISIIMOHHOE PACCMOTPEHUE ¢ YKa3aHWEM KOHKPETHOTO BPEMEHH Ha3HAYAIOT
MUPOBBIE CYyJIbU, UTO HE COOTBETCTBYIOT TpeOOBaHUAM 3aKoHA. Ha3zHaueHHBIMU Ha
paccMOTpEHHE B Cyj/€ aneJUIAIMOHHOM WHCTAHIIMKM MOTYT OKasaThCs Jeia, KOTOo-
pble HE TOJIeKAaT PACCMOTPEHUIO ATOM WHCTAHIMEH, WIM Jejla, KOTOpPhIE
OKa3aJMCh HE IOJATOTOBJICHHBIMH K PacCMOTpPeHHIO (HAampuMep, HE pPeIICHBI
BOIPOCHI O TOCHOIUIMHE, CPOKaX IMojaayu xayoObl). CHATHE MX C PacCMOTPEHHUS
HETMOCPEJCTBEHHO B CyJeOHOM 3acelaHud, a HE B CTaJAUM TPUHATHS HX Ha
aneJuUIsIIIMOHHOE PACCMOTPEHHUE, BBI3BIBACT JIMIIHME HAPEKaHUs CO CTOPOHBI
YYaCTHUKOB TIpoiiecca, GakKTHYECKH BEACT K HAPYIICHUIO UX IPaB.

Heine peiicTByromuii mpoueccyanbHblil 3aKOH HE CTaBUT MEpe] cOO0M 1enu
JETATHHOW pEeTIaMEHTAIlid BCEX BO3MOXKHBIX W HEOOXOIUMBIX JEUCTBUI B
MPOIIeCCe MOATOTOBKH JIelia — yCTIeX 3aBUCHT IEJIMKOM OT WHUIIMATHUBBI CYIbH, €r0
BIlyMYHBOTO M BHUMATEIHLHOTO OTHOIIEHUS K paboTe. YYaCTHUKY IpoIiecca B 3TOU
CTaANM PACCMOTPEHUs Jielda JODKHBI B TIOJHOM Mepe TO0JIb30BAThCS
MPEIOCTABICHHBIMI 3aKOHOM TIpaBaMH, TMPOIECCYadbHBIMU TapaHTHIMHU, U
00513aHHOCTH CyJ1a IOMOYb UM B 3TOM.

Bropoii naparpadg Tperbeii riaBbl — «PaccMOTpeHHE TpaXKIaHCKHUX JIe]T B
Cy/1cOHOM 3ace/laHuM aneJUISIIIUOHHON MHCTAHIIUH.

PaccmoTpenue paena cyaoM amneyuISIIIMOHHOM HWHCTAHIIMM BO3MOXKHO IO
JieJ1aM, 10 KOTOPBIM CYJIb€i MOJHOCTBIO BBIMOJHEHBI TpeboBaHus cT.cT. 320-326,
n. 1 cr. 327TTIK P®. ITpu 3TOM paliloHHOMY CyJib€é HEOOXOJAMMO HaJJIeKalluM
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o0pa3oM MOATOTOBUTh M HA aNeUIALUOHHOE PAaCCMOTPEHUE HA3HAYUTH JENO C
HaJJIeKAIIUM M3BEILIEHUEM BCEX YUYaCTHUKOB MpoLecca.

Paccmotpenue nesn, mo KOTOPbIM 3aKOHOM IMPEAYCMOTPEHO 00s3aTenbHOE
ydacThe MNpOKypopa, 0e3 COOTBETCTBYIOLIEIO H3BELIEHUS 00 3TOM MPOKypopa,
HegonyctuMo. Cyabl IPU HA3HAYEHWM [I€J1 Ha aleJUIALHOHHOE PacCMOTPEHUE
JOJDKHBI COOTBETCTBYIOLIUM 00pa3oM HM3BENIATh U MPEACTaBUTENEH OTBETUMKOB.
Ha3naueHue cynoM aneuisiqiMOHHOM HMHCTaHUWM TPEACTABUTENS OTBETYMKA Ha
ocHoBanuu ctT. 50 ['TIK P® moxer uMmerp MecTo, Aake €CIH CyJ MNepBOU
MHCTAHIIMKA PACCMOTPEI JIEJ0 1Mo oO1mM npasuiam. [lpu oTCyTcTBUM Y OTBETUMKA
IIPEACTABUTENSI, MECTO YKUTEIbCTBA KOTOPOrO IMO-IPEKHEMY HEHU3BECTHO, CY.I
aneJUIIIMOHHON MHCTAaHIIMM Ha3HAYaeT eMy aJBOKaTa TakKe Ha ocHoBaHHH CT. 50
['TIK P®. B cnyyae ecnu yCTaHOBIIEHO, YTO CYJOM MEpPBON MHCTAHIMU HE ObLIN
coomoaensl TpeboBanus cr.ct. 119, S50TTIK P®, pemenue cyna moanexur
OTMEHE C MPUHATUEM HOBOT'O PELICHUS.

Cya aneuaiMOHHON MHCTAaHIMU BIPAaBE MPUMEHUTH 3aKperuieHHoe B cT. 50
[TIK P® mpaBwio mo io0oMy Aely, €clidi HEOOXOJAMMO OOeCIEeUUTh CTOPOHE
KBTM(PUIIUPOBAHHYIO IOPUAMYECKYIO MTOMOIIb U 00ECNEeYUTh peaibHOE JEHCTBUE
MPUHLHNINA COCTA3ATENBHOCTH, B CIIy4a€ OTCYTCTBHSI y CTOPOHBI IO JI€NIy CPEACTB
Ha OIUIaTy YCIyr aJBOKATa, €CJIH 3TO TMOATBEPKICHO COOTBETCTBYIOIIUMU
nokasarenbcTBamMu. CysieOHbIe pacXo/ibl MO 3TUM JieJiaM JOJKHBI ObITh OTHECEHBI
Ha CYeT IroCy1apCTBa.

B nmuccepraumm oTrMewaercs, 4To cTaaus pa3OupaTenbCcTBa Jeia B Cyne
aneJUSIMMOHHOM MHCTaHUMH KaK CyJe, pacCMaTpHUBAIOLIEM Jeja IO MpaBuiaM
MIPOM3BOJCTBA B CyJ€ MEPBOM MHCTAHLHMH, COCTOUT U3 HECKOJbKUX 4dacTeu. Tak,
CTaAUI0 CyA€OHOro pa3OMpaTenbCTBA MPUHATO MOAPA3JEIATh HA YEThIPE YaCTH:
HOJIrOTOBUTEIILHYIO, HCCIIEIOBAaHNE OOCTOATENBCTB Jeiia (PacCMOTpEeHUe Jera o
CYIIECTBY), 3aKJIF0OUCHHE MPOKYpopa (ecim OH y4acTBYeT B mpoliecce) U CyacOHbIe
MPEHUs], IPUHSITHE U OObSIBJICHUE PEILICHUS.

OnHako B KaKJI0M M3 ATUX YacTel aneJUIIIMOHHAs WHCTaHLIMS UMEET CBOU
OCOOEHHOCTH, T.K. €€ JeATEIbHOCTb MPOXOJUT B  HECKOJBKO  HHBIX
MPOILIECCYANIbHBIX YCIOBUSIX, YE€M JIEATEIBHOCTh HWKECTOAIIETO Cyla — OHHU
00YCJIOBJIEHBI CYIITHOCTBIO aNEJUISIIITUOHHOTO MPOU3BOJICTBA.

Tak, B mepBOM, MOATOTOBUTEIIBHON YaCTU TMOABOIAUTCS IPEIBAPUTEIBHBIN
WUTOT TPEABIAYIIEH JEITEIbHOCTH KaK MHUPOBOIO CYIbH 10 MPHUHSTHIO,
IIOATOTOBKE, HAIIPABIICHUIO JIE€J]1 HA aleJUILMOHHOE PACCMOTPEHUE, TAK U CaMOI0
CyIbU palOHHOTO CyZa IO MOJATOTOBKE JAefa K cyneOHoMYy pazOuparenscTBy. [lpu
3TOM  TaKkKe CO3JAlOTCA  HEOOXOMUMBIE  YCJIOBHUS OIS HAJJIEKAIIETo
OCYILECTBJICHUS IOCIEAYIOIIEN NEATEIIbHOCTH CyJa II0 Pa3pelIeHHI0 CIopa Io
CYILECTBY.

[IpencraBisieT  ONpPENEIICHHBIM  MHTEPEC  pa3pelieHHE BOINpoca O
BO3MOXKHOCTH TPEIbSIBICHUS OTBETYMKAMU B CyAeOHOM 3acelaHuu CcyJna
aneJUISIIMOHHOM WHCTAHIIMM BCTPEYHOTO MCKa. JlHCCepTaHT moJiaraer, 4ro
BCTPEYHBIA UCK B CyJie aneUISIIIMOHHOW WHCTaHIMU MOJJIEXKUT 00s3aTeIbHOMY
MPUHATHIO K MPOU3BOJICTBY, €CIIM OH «HAMPABJIEH HAa MOJPBHIB NEPBOHAYATIBLHOIO
ucka» (A.A. JloopoBombckuii, C.A. lBaHOBa), WIM BeIeT K 3a4eTy WIH
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OTKJIOHCHHIO TE€PBOHAYAIBHOTO TpeOOBaHMs, T.€. MPU HAIWYUU OCHOBAHUM,
ykazaHHbIX B a03anax 2u 3 cr. 138TTIK PD. B ocranbHbIX ciydasx pa3pelieHue
BOTPOCa O TPHHATUMA BCTPEYHOTO HCKA 3aBUCUT OT TOTO, MPHU3HACT JIH CY.
1eJIeCO00pa3HbIM COBMECTHOE paccMOTpeHHe MCKOB. OCHOBaHUEM ISl TIPUHATHUS
BCTPEUHOTO HCKa B CyJA€ AaneJUIIIMOHHON HHCTAHIIMM W €ro PacCMOTPEHHUS
SIBIISIETCS] TAKKEe HEOOOCHOBAHHBIN OTKa3 MHUPOBOTO CYAbH B MPUHSATUU BCTPEIHOTO
UCKa. YKa3aHWs 3aKOHAa O HEW3MEHHOCTH TpeOOBaHM HCTIA, PACCMOTPEHHBIX
MUPOBBIM CYAbEH, K ’TUM CITydasiM HE OTHOCSTCS.

[IpaBuna 3akpersiennsie B cT.cT. 42-43 TTIK P® ngomyckaior B
amneJUISIIUOHHOM PACCMOTPEHUHU TMPUBJICUEHUE K YYaCTHIO B JIeJ€ TPEThUX JIHUILL,
KOTOpBIE HE YJaCTBOBAJIM MPH PACCMOTPEHHUU JI€1a MUPOBBIM CYIbEil. Y CTAHOBUB,
YTO MOCJEIHUM K YYacTHUIO B JieJie HE MPUBIICUCHBI TPETHH JIUIA, HE 3asBIISIONINE
CaMOCTOSITENIbHBIX TpeOOBaHMM, a TaKKe 3aWHTEPECOBAHHBIE B HCXOZE Jena
TOCy/IapCTBEHHBIE OPTaHbl, OPTaHbl MECTHOTO CaMOYIIPaBIICHUS, OPTaHU3AINH, CY/T
Ha ocHoBaHuu cT. 43 I'TIK P® pemaer Bonpoc 0 NMpUBJICYEHUH UX K YYaCTHIO B
nene. JleficTByromee 3aKOHOJATENILCTBO HE TMPEMSTCTBYET AaNeUISIIIHOHHON
WHCTAHIIMK TPUBJIIEKATh K yYaCTHIO B JEJi€, 3aMEHATh OTBETYMKOB MPH YCJIOBHH,
€CIIM OHM B KaUeCTBE TPEThUX JIUI] YIaCTBOBAJH B JIETIC.

HekoTtopsie mpaBmiia MPOW3BOACTBA B CyAC IMEPBOM WHCTAHIIMU B CYIC
BTOPOIl WHCTaHIIMM HENMPUMEHUMBI WJIM TPOSBISIOTCS HE B TOJHOW Mepe. ITo
CBS3aHO W C TEM, YTO 33ajJaya CyJa MEpPBOW HWHCTAHIMH COCTOUT B pa3pelIeHUU
TPaXXAAHCKHUX JIeJI M0 CYUIECTBY, LIETBIO JK€ CyAa alneJUISIIUOHHON WHCTaHINH, KaK
YKa3bIBaJIOCh, SIBISETCS MPOBEPKA 3aKOHHOCTH, 0OOCHOBAHHOCTH HE BCTYIHBILIUX
B 3aKOHHYIO cwiIy pemieHuii cyna mnepBod wuHctanmmu (E.A. Bopucosa),
o0ecrieyeHne peann3aluy IpaBa rpakaaH Ha Cy1eOHYIO 3aluTy.

Tak, B cyne amemIsSIMOHHOW WHCTAHIIMM HE TOJICKAT MPUMEHEHUIO, B
YaCTHOCTH, CJIEAYIOIINE MpaBuiia MPON3BOACTBA, YCTAHOBIECHHBIC TOJIBKO JJIS Cy/1a
NEepBOM MHCTAHIMK: O 3aMeHe HeHamuexamiero otBetuuka (ct. 41 I'TIK), o
3asiBJICHUM HOBBIX TpeOOBaHW, €CITM OHM HE OBUIM PACCMOTPEHBI MHPOBBIM
cyapeit (m. 2 cr. 322 T'TIK), o mpenbsaBiacHun Berpeunoro ucka (cr. 137 I'TIK),
3a04HOE MPOU3BOACTBO Mo neny (rinaBa 22 I'TIK), npoBeneHue, kak yka3blBajaoCh,
npeaBapuTebHOro cyaeonoro 3aceaanus (ct. 152TTIK).

B cyze BTOpoOii HHCTAaHIIMH HE ACUCTBYIOT U MIpaBWIIa, yKa3aHHbIE B a03. 7, 8
cT. 222TTIK P® 00 ocraBneHHH aneuIAIMOHHON XKajdo0bl 6€3 pacCMOTpEeHHs B
CJly4ae HEsSIBKH CTOPOH IO eIy, UCTIA.

AneJAIOHHAas HTHCTAHLUS — 3TO HE TOJBKO CYJl, paCCMaTPUBAIOIIUHN J1€J10
o TMpaBWwiIaM CyJaa NEepBOM HWHCTAHLIMM, HO U OpraH, OOeCHeYHUBAIOIINN
peanu3aiuio TpaxaaHaMHu TpaBa Ha CyneOHYIO 3amuTy B (opme 00KaloBaHUS
perieHus cyaa nepBoi nHctanmuu. [1o MHEHUIO quccepTaHTa, JTUIICHUE TPaXKIaH
3TOr0 TMpaBa TMpHUBENO OBl K TpyOOMy HApyIIEHWIO, OTPAaHUYCHUIO WX
KOHCTUTYIIMOHHOTO TpaBa Ha CyACOHYIO 3aIUTYy, JHUIIAIO ObI UX BO3MOXKHOCTH
MIOJTyYeHHUs] PeabHOU Cy/neOHOM 3amuThl B (hopMe BOCCTAHOBIICHUSI HapYIICHHBIX
npaB U CBOOOI.

B otoit cBa3u npengnaraercs gononHUTh [TIK P® crareeit 327-1
CJIETYFOIIETO COMCPIKAHMS
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«Cratest 327-1. IlocnenctBusi HESBKM B CyIeOHOE 3acelaHuie JIWII,
YYaCTBYIOIIMX B JETIC.

1. B cnyyae HesBKM B cyaeOHOe 3acenaHue Jeia, KOro-nubo W3 JIHII,
YYaCTBYIOIIMX B JieNe, HAJIekKAIIUM 00pa3oM He U3BEIICHHBIX O BPEMEHHU U MECTE
paccMOTpeHwsl [iena, CyJl OTKJIabIBaeT pa30oMpaTeIbCTBO JIea.

2. HesiBka nu1l, y4acTBYIOIIUX B i€ M M3BEUICHHBIX O BPEMEHHU U MECTE
paccMOTpeHwsl Jiefa, He SBISETCS MPEMSTCTBHEM K pa30upaTenbeTBy nena. OqHako
CyIl BIpaBe W B ITHX CiIy4asX, MPU3HAB MPUYMHBI HESIBKUA YBAKHUTEIbHBIMHU,
OTJIOKUTH Pa30UPaATENHCTBO JIeTIa».

[To MmHeHMIO aBTOpa, pa3BUTHE 3aKOHOJATENHCTBA TOJKHO HITH HE MO MyTH
OT TOJIHOW ameyusinuu (MepecMOTp pEIICHHH MHUPOBBIX CYACH) K HEMOJHOM
(bakTruecku cymectByromas B Hacrosiiee Bpems kaccamus (I.A. XKwmH, B.M.
XyiikoB)), a HAOOOPOT, MO ISKAT U3MEeHeHuto He T.11. 2, 3cT. 327TTIK PO, am. 2
ct. 239 u m. 1 cr. 347 I'TIK P® (monoxeHuss 00 OCHOBAHHUSX MPEICTaBICHHUS
HOBBIX JIOKA3aTeJIbCTB, OIICHKE JOTIOJHUTEILHO MPECTABICHHBIX JI0KA3aTEIbCTR).
Tak, mpu TpoBepKe CyAeOHBIX IMOCTAHOBICHHM TIO TpaBUaM HEMOJHON
anesiuu  — (QakTudeckn 1Mo  (popMaTbHBIM OCHOBAaHHUSM — OTBEPralOTCs
UCCIICIOBAaHNE W Yy4YeT OOBEKTHBHO CYIIECTBYIOIIUX OTHOCHUMBIX, HMEIOIINX
3HAUEHUE IS JIea JOKa3aTeNbCTB. MeXIy TeM, OrpaHUYCHHE M0 TeM WIJIA UHBIM
OCHOBaHUSIM TPEACTABICHUSI HOBBIX JIOKA3aTeIhCTB caMO 1O cebe He periaer
npo6sieMbl. 3aKOHOAATENb JOJKEH HE OrpaHUYMBATh MPEJCTaBICHUE CTOPOHAMU
THX J0KAa3aTeNbCTB, a HA00OOPOT, CTUMYJIHPOBATh UX MPEACTABICHUE €IIe Ha
pPaHHMX 3Tarax CyAONpPOU3BO/ICTBA.

YyuThiBass npeuMyIIecTBa IMOJHOW ameiuIsiid, TJIaBHBIMH W3 KOTOPBIX
ABIIAIOTCS TIPEAOCTABICHHE YYaCTHUKAM IIpoliecca OOJBIINX MPOIecCyalbHbIX
rapaHTuil, TMCCEPTAaHT MpejiaraeT He BCTYNUBLINE B 3aKOHHYIO CHUJy PEIICHUS
CyIOB 0OIel FOPHUCIUKINU TIepecMaTpUBaTh O TPAaBHJIAM TOJHOW ameuIsIid
(amennsAIMOHHOE TMPOM3BOJCTBO), a BCTYNHUBIIME — IO IPaBHJIAM HEMOJHON
aneuanuu (KacCallMOHHOE MPOU3BOCTBO). Haspena HeoOX0aUuMOCTh pa3pelicHus
I'PaXXIaHCKO-TIPABOBBIX CIIOPOB TI0O OJHUM W TEM JK€ TIOJOXKEHHUSIM 3aKOHa
HE3aBUCHMMO OT TOTO, KakuM cyabed (MUpOBBIM, (elepanbHbIM) OHH
paccMoTpeHbl. J[0o BHECEHHsT COOTBETCTBYIOIIMX W3MEHEHHMH B JCHWCTBYIOIICE
IPOIECCYaTbHOE 3aKOHOAATEIHCTBO TMPEACTABIACTCS 1e1ecOo00pa3HbIM YCHUIUTh
amneJUISIUOHHbIE TMPU3HAKU KAaCCAllMOHHOTO MPOU3BOJCTBA, PErIaMEHTUPOBATH
JESTENIbHOCTh Cy/1a KaCCallMOHHOW MHCTAHIIMU MTPaBUJIaMU TIOJTHOW anesuIsALuy.

Hemocrarkm  monHoW — aneiuisiimu (MEUIMTENBHOCTh,  CJIOKHOCTH
COBEpIIIAEMBIX TPOLECCYATbHBIX JCHCTBUN) TMpenaaracTcs MUHUMH3UPOBATH
CIICIYIOUINM ITyTeM: a) HEOOXOAUMO 3aKOHOJATENBHOE ONpEe/eNICHUE MpeIMeTa
npeneioB CyneOHOro pa30upareibCcTBa B CyA€ aleUIALMOHHOW WHCTAHIMHU C
TIOMOIIIHIO BBEJICHUS TIPAaBHJIa O PACCMOTPEHHH JIeja JIUIIh B 00)KaJIOBAaHHOW 4acTH
CyZeOHOTO TOCTAaHOBJICHHMSI; 0) JajdbHEWINas MpaBoBas perjiaMeHTAIUs Mpolecca
JOKa3bIBaHUS 4Yepe3  OMNpeAelieHHe Kpyra OOCTOSTENbCTB,  MOMJISKAIIUX
J0Ka3bIBaHUIO (MIpeaMeTa JO0Ka3bIBaHUs), ONPEIeICHHOW (opMallM3allii OICHKH
JI0Ka3aTebCTB; B) IIMPOKOE, B YCTAHOBJICHHOM 3aKOHOM IOPSIKE, MPUMEHEHUE
OOIIEN3BECTHBIX W TMPCIOAWIHUATIBHBIX (HaKTOB, OECCIOPHBIX, MPU3HAHHBIX
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oocrositenscTB (C.D. AdanaceeB, MI.M. 3aiilieB); T') HCIOIB30BAHKUE 3JICMEHTOB
nporieccyaabHoi 3xoHomuu (B.A. Pszanckuii, B.H. IllermoB) — cypporaTtHbix
HKBUBAJIEHTOB CYJEOHBIX JOKA3aTeNbCTB.: TMPE3YMIILHMA, MPOIECCYalbHbIX U
npaBoBbiX (ukiuii (A.I'. KoBanenko), cyneousix npusnanuii (K.C. KOaenbcon),
cUCTeMbl TpuBHIeTuid (OCBOOOXKICHUE OT OOS3aHHOCTU JaBaTh CBUICTEIbCKHE
MOKa3aHus).

[Ipu3zHanue cyneGHOro mnpeueieHTa — pa3bsiCHEHUN BBICIIMX POCCUICKUX
CyIOoB 1O Haubosiee axkTyaJbHbIM BOIPOCAM, COAEPXKAIIUXCSI B CyAeOHBIX
MIOCTAHOBJICHUSX M OMyOiuKoBaHHbIX B bromnerene Bepxosnoro Cyma PO u
Bectuuke Briciiero Apoutpaxknoro Cyna PO B kauecTBe MCTOYHUKA MTPABOBOIO
peryimpoBanus (C.B. ITorarenko), BBeneHue cooTBeTcTBYOMUX HOpM B ['TIK PD
00 00s13aHMHM CTOPOH OOMEHHUBATHCS JOKA3aTEeNbCTBAMU IO JIETy C MPHIOKEHUEM
KOIMM NMMCBMEHHBIX JOKA3aTeNbCTB €lIe B NOATOTOBUTEIBHOW CTAIWH IpPOLECCa
(U.B. PemernukoBa, B.B. fIpkoB), pacmmpenue ACHCTBHS  IPHUHIHKIIA
MACbMEHHOCTHU IO TEM JEJaM, B KOTOPBIX PEMIAIOTCS BOIPOCHI MpaBa U HET CIOpa
o ¢akrax (B.M. XylikoB), Takke MOTYT CIeJNaTh CYyJ BTOPOM HWHCTAHIIHMH,

paboTaromum o paBUIaM IIOJTHOM aneJuBsIIIH, MaKCUMaJILHO
1EJIeyCTPEMIICHHBIM U SKOHOMHBIM.
Peannzanus Aaeu KOHIICHTpAIUU npoiiecca (KOHIIEHTpAIH

NPOIECCYaNbHBIX JCHUCTBUA CTOPOH, HAIMpPaBJICHHBIX Ha COCPEIOTOUYCHHE
JI0Ka3aTeIbCTBEHHOTO MaTepuayia B ompenesieHHoW cragun mporecca (E.A.
BoprcoBa)) Ha mpakTHKe TakKe CIIOCOOCTBOBaa ObI YCKOPEHHUIO T'PaXKITaHCKOTO
CYIOTNpPOU3BOJCTBA, MPABUIBHOMY U CBOEBPEMEHHOMY pPACCMOTPEHHIO U
pa3peleHuio aena.

VYuutbiBass B M3BECTHOM CTEMEHH HEraTHUBHOE OTHOILIEHHUE OMpPEIeICHHON
yactu cyneit (b.basapos, A. HempuniieB) k pabote cynoB BTOPOH MHCTAHIMH IO
NpaBUJiaM TIOJHOW ameJuIsAIud, IUCCEPTAaHT TpeJiaracT W3MEHHTh KpUTEpHUi
ompezeNieHus] KadecTBa pabOThI CyI0B OOIICH FOPUCAUKITUH.

[Ipennaraercsi mokaszareiab KauecTBO PabOTHl CyAe OMpeaensTh HE Kak
COOTHOIIIEHUE OOKaJTOBaHHBIX B CYJ BTOPOH HMHCTAHIIMU WM OCTaBIECHHBIX 0e€3
WU3MEHEHHUsI STOW HMHCTaHIMEH CyneOHBIX TOCTAHOBJICHWH, YTO HUMEET MECTO B
HACTOAIIEE BpeMs, a Kak COOTHOIIEHHE BCEX PACCMOTPEHHBIX MHPOBBIMU
CyIbsSIMH, pAHOHHBIMH CyJaMHd Jel © OCTaBJICHHBIX 0€3 HW3MEHEHUs
BBIIIECTOSIIIIMMU CyJJaMU PELICHU.

OTOT mokazarens 0ojiee OOBEKTUBHO OTPAXKAET IMOJIOKEHHE J1ed B 00JacTH
OCYIIECTBJICHUSI TPaBOCYAMs, yA00€H [Uisi BOCHPUATHSA, HCIOJIb30BAHUSA Kak
rpaXaaHaMu, TakK W CyJIeOHBIMH, TPaBOOXPAHUTEIbHBIMU  OpraHamH,
rOCy/IapCTBEHHBIMU CTPYKTYypaMH, U HE CO3AAET CIOXKHOCTEN MPHU €ro OLICHKE.

ABTOpOM auccepTauuud cGOPMYJIHMPOBAH BBIBOJ, COIVIACHO KOTOPOMY B
CUCTEeME CyAOB OOmeld IOPUCAMKIMK Ha3pela HEOOXOAMMOCTh CO3JIaHUSA
TPEX3BEHHON cHCTeMBbl Cyn0B. IIpyu ATOM palioOHHBIN Cyja, MpencTaBiss COOOM,
NepBOE 3BEHO pAacCMaTpPUBAET Jiela B KadecTBE Cyda MEpBOW HHCTAHIUU H
SIBIISIETCSL AMEJUIAIIMOHHON WHCTAHIMEH IO OTHOIICHHIO K MHPOBBIM CYABSIM.
Bropoe 3BeHo — BepxoBHBIE Cyabl pecrmyONWK, KpaeBble, O0JAacCTHBIE W
NPUpPABHEHHBIE K HUM CyObl SBISIOTCSA aNeUIAIIMOHHOW WHCTaHIUMEH TIo
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OTHOILIEHUIO K PAaHOHHBIM CyJlaM, PAaCCMAaTPUBAIOT TAK)KE B KA4ECTBE CyJa MEPBOU
WHCTAHIIUY J€J1a, OTHECEHHBIE 3aKOHOM K UX MOJICYJHOCTH.

BerynuBiive B 3aKOHHYIO CHJIY CyA€OHbIE IOCTAHOBJICHHS SIBISIIOTCA
00BEKTOM MepecMOTpa HE TOJIbKO HaJ30pHOM, HO M KACCAILIMOHHBIX MHCTaHIUN B
coctaBe BepXOBHBIX CyJ0B pecnyOJuK, KpaeBblX, O0TACTHBIX U MPUPABHEHHBIX K
HUM cyzi0B. BepxoBHbiii Cyn P®, sBIsIsICh HAA30PHOM MHCTAHIMEH, MO-TIPEKHEMY
BBINIOJIHAET pabOoTy MO OOECMEYEeHUI0 €IUHCTBAa CyAeOHON MpakTUKU U
3aKOHHOCTH, OCYILECTBIISIET U UHBIE YCTAHOBJIEHHBIE 3aKOHOM ITOJIHOMOYHS.

Tpernit naparpa¢g tperbeil rinasbl — «Ipenensl paccMOTpeHHs nena B
CyJi€ aneJUSIIUOHHON NHCTAHLINU.

JluccepTaHT MpPU3HAET, YTO HCCIEIOBAHUE STOW MPOOJEMBI 3aTparuBaeT
BOIIPOCHI IOJHOMOYMM CyJa BTOPOM WMHCTAaHLUHH, OAHAKO HCXOAS U3 BAXKHOCTH
UCCIIeyeMOM MPOOIEeMBI 3TOT BOIPOC pacCMaTPUBAETCS OTIEIBHO.

Hucceprant moJiaraer, 4yTo MOJA NPEAENIaMU PACCMOTPEHHUs JAelia B CyHe
aNeJUIALIMOHHON WHCTaHIMKA (IPOM3BOJCTBO MO O0KAJOBAHUIO PCIICHUH H
omnpezeeHuii MUPOBBIX Cyjei) HeoOxoaumo moHumarh oobem (E.A. Bopucoga),
I'PAHUIBI, B KOTOPBIX MTPOUCXOINUT NPOBEPKA BBILIECTOSIINM CYAOM PELIEHUS Cy/1a
NIEPBOM MHCTAHIWH, CTETIEHb BTOPKEHUS B 3TO PEUIEHUE, YCTAHOBIICHHBIE 3aKOHOM
BO3MOYKHOCTH M3MEHEHUs (yXyIIICHHUs) MTOJI0KEHUS JIMIA, MOJIABIIero kajio0y.

OOocHOBBIBAa€TCA, UYTO CyA  aMeUBIIMOHHOW  HMHCTAHIMM  JOJKEH
nepecMaTpuBaTh TOJBKO Ty 4YacThb CyAeOHOro IOCTaHOBJIEHHS, KOTOpas
oOxanyercs. [lomoOHOEe mMpaBUIO TOJHOCTHIO COOTBETCTBYET MPUHIUILY
AUCIIO3UTUBHOCTH. [Ipu aTOoM 3akperuiennsiii B ['TIK PO npunuun HensMeHHOCTH
UCKOBBIX TPeOOBaHUH B CyJe aneUILMOHHONW MHCTAHIUH SIBISIETCS OCHOBAHHUEM
JUISL paCCMOTPEHMS JIeIa B Ipeiesiax aneyuIiuOHHOM Kaao0Bbl.

Bwmecre ¢ TeMm, 3akOHOIATEND, IPEAYCMATPUBAsL B 3TOW YaCTH ONPEAEICHHBIE
OTPaHUYEHUS JJIsl CTOPOH U APYTUX JIUL, YYaCTBYIOIINUX B J€J€, HE YCTAHABINBACT
X B OTHOILIEHUHU CyJa-mipaBonpumeHuTtens. Mcxons u3 3Toro 000OCHOBBIBAETCA
HE00XOAMMOCTh 3aKpeIJICHUs B IPAXKIaHCKOM MIPOLIECCYATbHOM
3aKOHOJATENIBCTBE MPaBUJIa 3alpeTra MoBopoTa K xyamemy. Ha ocHoBaHuM 3TOTO
npaBuia aneuSIIMOHHOW WHCTaHIMENH HeOo0KaJloBaHHAsi 4YacTh pEIICHUS He
paccMaTpuBaeTcs, MPoBEPsIeTCs TOIBKO 00KajJoBaHHAs YacTh PELICHUs, U3MEHUTD,
OTMEHUTh HE 00’KaJOBAaHHYIO YaCThb PEIICHMs aneUIIIMOHHAS WHCTAHLUS Oyner
HE BIIPABE.

JlericTBue npaBuia O 3ampeTe MOBOPOTA K XYAIIEMY CBSI3aHO B OCHOBHOM C
IIPUMEHEHUEM, TOJIKOBAHMEM HOPM MAaTEpUAIbHOTO IpaBa. Tak, mMarepuanbHO-
IIPABOBBIE IMOCJIEACTBUA [JI1 CTOPOH BO3HMKAIOT BCIIEICTBUE NPUMEHEHUS HOPM
MaTEepUAJILHOTO ITpaBa. Y CTpaHEHHWE HAPYLIEHUH HOPM MPOLIECCYAbHOTO MIPaBa, B
OCOOCHHOCTH BJIEKYIIUX O€3yCIOBHYI0 OTMEHY pEIICHHs, TakXke OJDKHO
OCYIIECTBIISTHCA € COOJIIO/IEHUEM MPaBUJIa 3alpeTa MOBOPOTa K XyAIIEMY.

B paGote 00ocHOBBIBaeTCSI HEOOXOIUMOCTH CO3JAAHUS aJAMUHUCTPATUBHOU
FOCTULMHU C TIO3UIIMH 3aIIHUThI YaCTHO-IIPABOBBIX MHTEPECOB rpakaaH. Pa3aenbHoe,
HAa OCHOBAHMM pa3HBIX MpolecCyalbHbIX (OPM, pPaCCMOTPEHHE TIpa)KIAHCKO-
NPaBOBBIX U MYOJIMYHO-TIPABOBBIX CIOPOB OYJET CIMOCOOCTBOBATH HE TOJBKO
BO3POXKJICHUIO aJIMUHUCTPATUBHON FOCTHUIIMH, HO U, B IEPBYIO O4Yepe/lb, 00€CTIeUnT
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MPaBUJILHOE PA3PEIICHUe CaMHUX TPaXKITAHCKO-TIPABOBBIX CropoB. [lomyduT cBoe
JanbHenIee pa3BuTHE UJICOJTOTHSI COBPEMEHHOTO IpaXk1aHCKOTO
3aKOHOAATENHCTBA O COKPAIICHWU JI0 MHHAMYyMa BMEIIATEIbCTBA TOCYIapCTBa B
chepy YACTHONPABOBBIX OTHOWIEHWH. bBymyr co3manel u  Haiexamnme
npoleccyaabHbIe YCIOBHS ISl OoJiee MOCIe0BAaTeILHOTO MPUMEHEHHSI MTpaBUIIa
3ampeTa K XyaIemy.

ABTOp cuurtaet, uro crathsi 327 ['TIK P® He orpaxaer 0coOEHHOCTH
aNeJUTAIIMOHHOTO TPOU3BOJICTBA, HE PETIAMEHTHUPYET TNPENebl PACCMOTPEHUS
Jiena CyJI0oM amneJUIAIIMOHHON WHCTAHIIMU, a TaKKe HE COJEPKUT yKa3aHWUW Ha TO,
YTO HEKOTOPBIC TPABIIIA TTPOU3BOACTBA B CYJE MEPBOW WHCTAHIIUU HE JIEHCTBYIOT
Ipy  amneJUIAIMOHHOM paccMOTpeHuHu naen. JluccepraHToM C  y4€TOM 3THX
oOcrositenscTB cTathsd 327 'TIK PD npennaraercs B cienyromeil peaakiuu.

«Ctathst 327.PaccMoTpeHue fiena CyJ0M anelisinOHHON HHCTAHIIAH

1. Cyn wu3Bemiaer Jull, y4acTBYIOIIMX B JieJie, O BPEMEHU U MECTE
Cy1eOHOr0 3ace1aHusl.
2. PaccmoTpenue nena cynoMm anesissiiMOHHOW WHCTAHIIMU MPOBOIUATCS

0 MPaBWJIaM MPOU3BOJACTBA B CyJl€ NEPBOM MHCTAaHUMU. [Ipu 3TOM pailOHHBIN Cy1
IPOBEPSIET 3aKOHHOCTh U OOOCHOBAHHOCTH PEIICHUS] MUPOBOTO CYAbHU B MpeEenax
aneJUIALIMOHHOM ~ ’KajgoObl € y4eToM  OCOOCHHOCTEH  amneJUILUOHHOTO
IIPOU3BO/JICTBA.

3. Ilpu paccMoTpeHnm [ena CyJOM aneUISIIIMOHHOW WHCTAaHIIUA He
MOJJIEXKAT TPUMEHEHUIO IIpaBWia O 3aMEHE HEHAUICKAIIETO OTBETYMKA, O
3asiBJICHMM HOBBIX TPEOOBaHWI, €CIM OHU HE OBUIM PACCMOTPEHBI MHPOBBIM
CyAbEH, O 3a0YHOM IIPOM3BOJCTBE IO ANy, O MPOBEACHUHU MNPEABAPUTEIBHOIO
CyneOHOro 3acenaHusi, MpaBuiia 00 OCTaBICHHM HCKa 0€3 pacCMOTPEHHUS BBUIY
MOBTOPHOW HESBKH CTOPOH, MCTIA TO ey, HE MPOCHUBIINX O Pa30MpaTeThCTBE
JieJla B UX OTCYTCTBHE, a TaKKE€ HHbIC NPaBUJIa, YCTAHOBJICHHBIE HACTOSAILIAM
Koziekcom TOJIBKO I paCCMOTPEHHS JI€NIa B CYyJI€ IEPBOM NMHCTAHLINH.

4. Cyn anennsiiuOHHOW MHCTAHIIMU BIPABE YCTAHABIIMBATH HOBbIE (PAKTHI U
MCCIIE0BATh HOBBIE IOKA3aTEIbCTBAY.

Yereepreii mnaparpag Tpersed riaaBbl — <«JlomHoMoumnsa cyna
aneJuIsIIMOHHON MHCTAHIUN .

B nuccepranuu maercs onpeneneHue MOTHOMOYMM CyJa aneusIUOHHON
VHCTAHLMH, IOJ KOTOPBIMM ITOHMMAETCS COBOKYITHOCTh €r0 MPOLECCYyaIbHBIX
mpaB u OO0S3aHHOCTEW, KOTOPBIMH OH HAJACNEeH [Js TPUHATAS 3aKOHOM
YCTAHOBJICHHBIX MEp IO ONPEACICHUIO NATbHEHIIEro MOJOXKEHUs JieNia, CyAbObI
pelieHrus TMpU  PacCMOTPEHUM Jieda MO aneJUISIUOHHBIM  JKajlobe  WIH
MPEICTABJICHHUIO.

JluccepTaHTOM AOKA3bIBAETCS, UTO PELICHUS MUPOBBIX CYJIEW OCTABIISIIOTCS
0€3 U3MEHEHUS U C YYETOM JI0Ka3aTeNIbCTB, MPEICTABICHHBIX TOJIBKO CYIy BTOPOM
MHCTAHIMU. B Takux ciaydasx 3TU 10Ka3aTelbCTBA JOMOJHSIOT, BXOAST B CUCTEMY
JIOKA3aTEIbCTB, TAaKXE MCCIEAOBAHHBIX CYAOM aNeUBSIMMOHHON HWHCTaHIINH,
NPUBEICHHBIX B PEUNIEHWH MHPOBBIM cyAbel. [lpm 3TOM OCHOBaHuMEM s
MPUHATHS TAKOI'O PEUIEHUs SBISETCA COBIAJCHUE BBIBOAA Cyla aneJUILHOHHOW
WHCTAHI[MK [0 pPacCMaTPUBacMOMY Jely C BbIBOAOM MupoBoro cyaeu (B.B.



24

Hemumos, B.M. )KyiikoB), 3710’)KEHHOTO UM B CBOEM PCIICHHUH 110 JJAHHOMY JICTy.
Cyabsi pallOHHOTO CyJla MPU PACCMOTPEHUU ANEIUISIUOHHBIX Kajl00 Ha pelieHus
MUPOBBIX CyJlel HE CBsSI3aH 00BEMOM J0KA3aTeNbCTB, UCCIEAOBAHHBIX MHUPOBBIM
CylbEH, W pa3pelaer Jeja, B TOM YHWCIEe, HA OCHOBE BHOBb IPE/ICTABICHHBIX
JI0KA3aTEIbCTB.

[Io MHEHMIO aBTOpa JHCCEPTALMH, MPUMEHUTENIBHO K AaneuIsIIUOHHON
WHCTAHIIMM HOBBIM SIBJISIETCSI PELIEHUWE KaK NPOTHUBOIMOJIOKHOE II0 CBOEMY
COAEPMAHMIO PEIIEHUIO CYJ1a IEPBOM MHCTAHLIMM, TAK U PEIICHUE aleUISIIUOHHON
WHCTAHIIMY, BBIHECEHHOE ITOCJE ITOJIHOM OTMEHBI PELIEHUs MHUPOBOTO CYIbH, BHE
3aBUCHMOCTH OT CBOErO COAEP:KaHUS MO OTHOLICHWIO K COJEPIKAHUIO PELICHUS
cyza nepBou uHcTaHuuu. [Ipyu 3TOM coaepkaHue HOBOTO PELIEHNs COOTBETCTBYET
COACP/KAHUIO PELICHHWST MHPOBOIO CYJbHM, OJHAKO YCTPAaHAETCS MAOIYILIEHHOE
MHUPOBBIM CyIIbeH HapylleHHe TpeOOoBaHM 3aKOoHA (HAmp., PACCMOTPEHUE Jelia B
OTCYTCTBUE CTOPOHBI H T.JI.).

M3meHeHne pelieHusl cyJa UMEET MECTO TOIZa, KOrja CHop IO CYIIECTBY
paspelieH MNpaBWIbHO, HO BO3HHKAET HEOOXOJUMOCTb YCTPAHUTh OTHEIbHBIC
HETOYHOCTH, HESACHOCTH, [JONYIICHHBIE CYIOM I€pBOM HHCTaHuuu. Ilyrem
W3MEHEHHUS PEIICHHS CyJa BBIIIECTOSAIIAs WHCTAHUMS Yalle BCEro YTOYHSET
CyMMY, TIOJJIEXKAIIYIO B3bICKAHUIO C OTBETUMKA, 00Jiee TOUHO OMpPEAeIsieT CPOK, B
TE€YEHHE KOTOPOTO JOJIKHBI MPOU3BOAUTHCA MEPUOJUUYECKHUE IUIATEKH, U3MEHSAET
¢bopMy OTBETCTBEHHOCTH AOJHKHHUKOB, MPUMEHHUB COJHIAPHYIO OTBETCTBEHHOCTH
BMECTO JI0JIEBOH 1, HAOOOPOT, OJIEBYIO BMECTO COJIUIAPHOI, U T.I.

B cnydasx, koraa pemeHue MUPOBOrO CyAbHd UMEET HENOCTATKH, KOTOPBIE
HE MOBJIMIM U HE MOTYT MOBJIMATH HAa NTPABWJIBHOCTh BBIHECEHHOTO PELIEHNUs, CYyT
aneJUSIMMOHHONM HWHCTAHIIMM BIIPABE YTOYHUTH pPELIEHUE MHUPOBOIO CYIbH,
UCKJIIOYUTh U3 HETO OIUOOYHBIE BHIBOBI MHPOBOTO CYABH.

[Tpu noctymnieHuu aena, Ho KOTOpoOMy *kanoba Ha cy/ie0HOe MOCTaHOBIEHUE
MHUPOBOTO CY/JIbH HE OIJIau€Ha rOCIONUTHHON (IOJHOCTHIO MITH YACTHYHO), a TAKXKE
B cllydae, €ciiM kajoba IMojaHa ¢ HapyIIEHHEM YCTAaHOBJIIEHHOT'O 3aKOHOM CpOKa
WJIM HE YIIOJTHOMOYEHHBIM Ha TO JIMIIOM, alleJUISIIUOHHAs UHCTAHIMSI BIIPABE CHATH
neno ¢ pacemorpenus (B.II. Kuwimes, C.B. Iloramenko, B.A. T'opoxoB) u
BO3BpPaTUTh €ro B CyJl NEPBOM MHCTAHLMH JJIsl YCTPAHEHUS 3THX HEJOCTATKOB,
MOCKOJIbKY BONPOC 00 HMX YCTpaHEHMHM MOXKET ObITh pa3pelieH TOJbKO Ha
OCHOBAaHHMM COOTBETCTBYIOLIErO OIPEAECIEHUs CyAd, PAaCCMOTPEBIIETO JEJ0 IO
cymecTBy (ct.cT. 323, 324 TIK PD).

BrisiBneHo, 4To Cyn aneusIMMOHHOM WMHCTAaHUMH B CIy4YasX HapyLICHUS
MHUPOBBIM CYyJIb€ii OCHOBHBIX IIOJIOKEHUH oOcCymecTBieHuss mpaBocyaus (B.M.
XylikoB) mocie OTMEHBI CyZIeOHOTO ITOCTAHOBJICHUS BIIPaBEe HANPABUTH AEIO Ha
HOBOE€ PACCMOTPEHHE MUPOBOMY CYAbE IPU HAIWYHH CIETYIOMNX 00CTOSITENbCTB!
a) TpU OTMCHE OIpPEIEICHUH MUPOBBIX CYJCH, BBIHCCCHHBIX MMH B CyAcOHOM
3acelaHuM, T/I€ CIOp MyCTh U PaccMaTpUBAJICS IO CYLIECTBY, OJHAKO HE ObLI
paspelicH OKOHYATEIIbHO C BBIHECEHHEM pEIIeHUs 1o Jeiny (Hampumep,
ornpenesieHus 00 YTBEPXKICHUM MHPOBOIO COTJIAIICHHUA); 0) B Cllydae MPUHSATHS
MUPOBBIM CYJIb€H PEIICHHs O MpaBax U 00s3aHHOCTAX JUIA, HE IPUBJICUEHHOTO K
y4acCTHIO B JieJie; B) NPU HAPYIICHUHM KOHCTUTYI[MOHHOTO TpaBa IpaiIaHuHA Ha
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pacCMOTpEHHE Jeja B TOM CyA€ U TeM CYIbed, K TOJCYAHOCTA KOTOPHIX OHO
otHeceHo 3akoHOM (4. 1 ct. 47 Koncrutyuuu P®); r) ecau mpu BBIHECEHHH
peleHust AOMyIIeHbl HapyIIeHus, ykazanHbie B moAn. 1, 5, 6m. 2 ct. 3641 TIK PO
(paccMoTpeHHe fella B HE3aKOHHOM COCTaBe (HampHMep, Y MHPOBOIO CYIbH K
MOMEHTY BBIHCCCHHS PEIICHHS HCTCKIM TOJHOMOYHMS), pEIIeHHEe Cyaa He
MOAMKUCAHO CyAbeH MO0 pelieHrue cyAa MOAMHCAaHO HE TeM CYJbei, KOTOPbIN
yKa3aH B PEILICHUH CYJia, U KOTJia pelIeHue Cy1a MPUHATO HE TEM CyAbed, KOTOPHIM
paccMmatpuBai J1ejo).

C yueToMm M31I0KEHHBIX T0BOJOB coepxanue cratbu 328['TIK PO aBTopom
IpeiaraeTcs B CICYIONEH PeTaKIuu:

«Cratbs 328.[IpaBa cyna anemuissiUOHHONW WHCTAaHIMHM NPU PACCMOTPEHHUH
aNeJUTAIIMOHHBIX KAJT00bI, TPEACTABICHHUS.

Cyn amemisiuoOHHOW WHCTAHIIMA TP PACCMOTPEHHH  ANEIUISIIUOHHBIX
’Kajo00bl, TPECTABIICHHS BIIPABE:

OCTaBUTh  pEIICHWE MHPOBOTO CyAbHM 0€3 HU3MEHeHus, xkajnoly,
npejcTaBiieHue — 0e3 yJI0BICTBOPEHUS;

OCTaBUTh PEIICHWE MHUPOBOTO CYJbH O€3 M3MEHEHUS, YTOUYHUTh PEIICHUE
MUpPOBOTO  CyAbH, JIMOO HCKIIOYUTL M3 HEr0 HE  IOJTBEPXKICHHbIC
COOTBETCTBYIOIIMMU JJOKa3aTeILCTBAMU JOBOJIBI CY/a,

W3MEHUTh PEIICHUE MHPOBOTO CYAbH WM OTMEHUTH €TI0 U IMPHUHSATh HOBOE
pelieHue;

OTMEHUTH PEIICHNE MUPOBOTO CYJIbH MOTHOCTHIO WJIM B YaCTU U MPEKPATUTH
cyneOHOe MTPOU3BOACTBO JHOO OCTaBUTH 3asBICHHE 0€3 pacCMOTpeHus, OO
HaIPaBUTh JIEJI0 HA HOBOE PACCMOTPEHHE, B TOM YHUCIIE TIO TIOJCYTHOCTH, JPYTOMY
MHPOBOMY CYyJIb€ WIM B PAMOHHBIN CYL;

CHSATH JIEJI0 C ameJUIIIMOHHOTO PACCMOTPEHUS W HAMPaBUTh NIETO IS
pa3pelieHus: BOSHUKILIETO BOMIPOCa B Cy/1 MEPBON MHCTAHIIUK.

Iareiii  maparpag Tperbeilt riaaBel — «locra”HoBneHus cyna
areJIAIIMOHHON MHCTAHIIUH.

B naumccepramuum oTMewaercs, 4YTO CyJ BTOpPOM HWHCTAHIMHM CBOIO
MPOIECCYyAbHYIO JEATEIbHOCTh MO PAaCCMOTPEHMIO Jieja, pPa3pelieHUI0 cropa
3aKaHYMBAET BHIHECEHUEM COOTBETCTBYIOIIETO CYJeO0HOTO IMTOCTAHOBIICHHUS.

B 3aBucuMocTH OT peaqu3yeMoro  amneuIsIIMOHHONM  WHCTaHIMEeH
MOJIHOMOYMSI W B COOTBETCTBUU cO CT.cT. 329, 335 TTIK P® cynebHbIe
MOCTAHOBJICHUSI MOTYT OBITh BBIHECEHBI B (QopMe ompeneneHus WIn
aNeJUTAIIMOHHOTO PEIICHHUS.

B cnydasx u3MeHeHUs aneuISIUMOHHOM MHCTAaHUHUEH PEUIEHHUS MUPOBOTO
CyIlbH, TIPH €ro OTMEHE, B TOM YHCJI€ W TPU YACTUYHOU, W MPHUHSITHU HOBOTO
pEIIeHNs] TOCTAHOBJICHUS TPUHUMAIOTCS B (OpMe aneuBIIIMOHHOTO PEIICHHS,
areJUSINMOHHBIE PEIIEHUS BRIHOCIATCS MeHeM Poccuiickon denepannm.

JuccepranT moJiaraer, 4TO CyAcOHBbIE IOCTAHOBJEHUS AamNeUIIIIMOHHON
WHCTAHIUHU JOJDKHBI COOTBETCTBOBATh Kak TpeOoBaHusM cT.cT. 195 — 198 TIK P®
0 TIOCTAHOBJICHMSIX Cy/ia TIepBOM MHCTAHIIMH, TaK U moJjioxkeHusM cT. 3661 TIK PD
0 COJIEp)KaHUM OTPEJIEICHUS CyJla BTOPOM MHCTAHIINH.

B 1ol CBsA3M AHMcCepTaHTOM MpeJiaracTcs U3MEHUTh B 3aKOHOAATEIIHHOM
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TIOPSIZIKE COJIEPIKAHKE aAMEIUISIIMOHHOTO PEIICHUS, OTIPEICIICHHUSI .

Hns storo I'TIK P® crnenyer AOMOMHUTH HOPMOM, pErJaMEeHTUPYIOIICH
COJICp)KaHUE aNeJUISIMOHHOTO OMpeIeNieHus, BKIIOYMB ee¢ B CcT. 329-1 B
clenyIolen pelakiuu:

«B mocTaHOBIIEHUM cCyJa amneUIAIMOHHON WHCTAHUUU JOJIKHBI OBITh
yKa3aHbl:

JlaTa U MECTO BBIHECEHUS ONpeIeNICHUs;

HAaWMEHOBAHUE Cy/1a, BBIHECIIETO OMpe/IeIICHIE, COCTaB Cy/a;

JIUII0, TIOABIIIEE aNeIUISIIMOHHYIO K00y, IPEICTABICHHUE;

KpaTKOEe COJIepKaHUE PEIICHUSI MUPOBOTO CYJIbH, alleJUSIITIOHHON YKaJIO0bI,
MPEACTABIICHUS,  TPEACTABICHHBIX  JOKA3aTeNbCTB,  OOBSCHEHWW  JIHWII,
YYaCTBYIOIIMX MIPU PAaCCMOTPEHUH JIeJia B alleJUSIITIOHHON WHCTAHIINY;

MOTHUBBI, TIO KOTOPHIM CyJ TpHIIET K BBIBOJAM, U CChIJIKA Ha 3aKOHBI,
KOTOPBIMU CYyJl PYKOBOJICTBOBAJICS;

MOCTaHOBJICHUE CyAa».

TpeOGoBaHus K cCoJlepKaHUIO ANEIUIIIUOHHOTO PEIICHUS CIEAYET U3JI0KUTh
B cTtathe 329-2I'TIK PO.

«Pemenne cyna aneUIAIMOHHONW WHCTAHIIMHM JOJHKHO COOTBETCTBOBATH
TpedoBanusimM ctaterd 195-198nactosmero Konekca.

Kpowme 3T0ro, B perieHnn 10KHbI ObITh YKa3aHbI:

JIUTI0, TIOABIIIEE aNeIUISIIMOHHYIO K00y, IPEICTABICHHUE;

TpeOOBaHMSI JIUIIA, TIOIABIIETO JKaJI00y, Mpe/ICTaBlIeHne, MX 00OCHOBAHHE;

KpPaTKOE COJIepKaHUE PEIICHUS MUPOBOTO CY/IbH;

OCHOBaHMS, 10 KOTOPBIM AaleJUISIIMOHHAs] WHCTAHIUS W3MEHSET WIn
OTMEHSIET PEIICHNe MUPOBOTO CY/IbU;

BBIBOJIBI Cy/1a aNeIUISIIIMOHHON WHCTAHIIUU U €r0 PEIICHUE.

Ecnu anemnisuMoOHHON WHCTaHUMEW TNpU BBIHECEHUHM HOBOTO pEUICHUS
JOMYUIEHBI OTAENbHBIEC OIMOKH, HE BIUSIONINE HA CYTh PEIICHHSI, OHU MOTYT OBITh
UCTIPABJICHbI, [0 MHEHHUIO aBTOpa JUCCEepTalud, IMyTeMm: 1) BBIHECCHHS
nononauteabHoro pemenus (cr. 201 I'TIK P®); 2) pasbscHeHUs pelicHUs cyaa
(ct. 202I'TIK P®); 3) ucnipaBicHUsS OMKMCOK M SBHBIX apU(METHUECKUX OIIHOOK B
pemrennu cyaa (cr. 200I'TIK P®).

B cBs3M Cc 3TUM, Kak cuMTaeT JUCCEPTaHT, HENb3s COTJACUThCA C
pacnpoCTpaHEHHBIM MHEHHEM O TOM, YTO CYJ aleUISIIMOHHOW WHCTAHIIUA HE
MO>KET BBIHECTHU JOTIOJTHUTEIHHOE PEIICHHE.

[TomuMo ompeneneHuil, B KOTOPBIX OTPAKAOTCS PE3yIbTaThl pACCMOTPEHUS
Jiena Mo CYIIECTBY M KOTOpble MpWHHMAarOTCs Ha ocHoBaHuu cT. 329 ['TIK PO,
aneJUTAIIMOHHAS WHCTAHIUS BBIHOCUT M JPYTHE ompenenieHus. Tak, COTJIacHO CT.
335 'TIK P® mo pesynpTaTaM pacCMOTPEHHUS] YaCTHOM >KalOOBI, MPEICTaBICHUS
aneJUIAIMOHHAs MHCTAHIMS BBIHOCUT Cy/l€OHOE MOCTAaHOBJICHHE Tak ke B (opme
omnpenenaeHusl. DTUMH OIpPEACICHUsIMU, KaK MpaBWIO, CHOpP IO CYIIECTBY HE
pasperniaercsi.

PaifoHHbIE CyibM B CBOMX CYIE€OHBIX TOCTAHOBJIEHUAX YACTO YKa3bIBAIOT HA
TO, YTO pelicHue (ompenencHUe) aneJUIIMOHHOW HMHCTAHIMU  SIBJISCTCS
OKOHYATEJIbHBIM M 00KaJIOBAaHUIO HE MOUIeKUT. [0 MHEHHIO AHccepTaHTa, Takas
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dbopMyIMpOBKa  SBISETCA  HEBEPHOW, T.K. CyneOHbIE  TIOCTAaHOBJIICHUS
aneJUISIIIMOHHON WHCTAHIIMU MOTYT OBITh 00KaJIOBaHbI B HAI30PHOM MOPSIJIKE.

B 3akaiouennu copMynupoBaHbl OCHOBHBIEC BBIBOJBI M MPEIOKECHUS T10
COBEPIIIEHCTBOBAHUIO TPAXKIAHCKOTO 3aKOHO/IaTEIHCTBA.

IIpuioxkeHue K JIUCCEPTAMOHHOMY HCCIEIOBAHUIO COJICPKUT MPOEKT
['nmaer 39 I'TIK PD — anemnsiimonHOe TPOU3BOJICTBO MO 00KAJIOBAHUIO PEIICHUMN
Y ONIPEAECIICHUN MUPOBBIX CYJIEH.
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