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Cratbeit 2 ['paxgaHCKOTO MPOIIECCYaTbHOTO KOJEKCa P! YCTaHOBJIEHO, YTO
3aJa4aMu  TPAKIAHCKOTO  CYAONPOW3BOJACTBA  SIBIAIOTCS  IPAaBWIBHOE W
CBOEBPEMEHHOE PACCMOTPEHUE U PA3PELICHUE IPAXKAAHCKUX J€] B LEJSIX 3aIIUThI
HApYIICHHBIX WM OCMAapUBaeMbIX MpaB, CBOOOI U 3aKOHHBIX MHTEPECOB Ipa)IaH,
OpraHM3aIHii, MpaB U UHTEPECOB YUYACTHUKOB TpakIaHcKoro odbopota. IIpu aTom B
YKa3aHHOU CTaTbe€ CPENM 3aad TPaXJAHCKOTO CyAONPOU3BOACTBA HHUYETO HE
TOBOPHUTCS O 3aILMTE 3aKOHHBIX HHTEPECOB YYACTHUKOB I'PaXJAHCKUX OTHOLLICHHH,
KOTOpBIE €II€ HUKEM HE HapylIeHbl M HE OCMApUBAIOTCS, HO KOTOPBIE TaKKe
HYKJAlOTCSI B 3alllUTE CO CTOPOHBI TOCYIAapCTBa BBUIY HEOINPEIEICHHOCTH
KOHKPETHBIX IOpUIUYECKUX (PaKTOB, MPAaBOBOrO0 cTaryca rpaxkaaH u T.m. s
3alIUTHI TAKUX UHTEPECOB U CYIIECTBYET 0CO00E MPOU3BOJICTBO.

Oco0oe MpOU3BOJACTBO COCTOUT M3 OOJBIIOIO KOJIMYECTBA PA3NTMUYHBIX
KATErOpui Ipak 1aHCKMUX JIeJI, CYLIECTBOBAHME KOTOPBIX MPEAYCMOTPEHO HOPMaMHU
TPaXXAAHCKOTO TPOIECCYalbHOrO Kojaekca. Tak, K 0coOoMy MPOU3BOICTBY
3aKOHOAATENb OTHOCUT OJWHHAALATH KATETOPUM TPAXTAHCKUX [J€J, CHIIBHO
OTVIMYAOLIUXCSA APYT OT ApyTa.

Bumecre ¢ Tem I'TIK PCOCP 1964r.% a 3arem u npumsthii B Hosiope 2002r.
['TIK P® cogep»xaT MUHUMYM HOPM, PETYIHUPYIOMIUX OOIINE MOTO0KEHHUSI 0COO0TO
IIPOM3BOJCTBA, UTO 3aTPYIHSAET OMpPEIEICHUE CYITHOCTH 0COOOr0 MPOU3BOCTBA U
€ro OTIMYUS OT IPYTHX BUAOB PaXJAaHCKOr0 CYIONPOM3BOACTBA. B 3TOM maHe
noKasaTelieH TOT ()aKkT, UTO OTHECEHHE KaTEeropui Jea K 0co00OMYy MPOU3BOJICTBY
MPOUCXOJUT IO TaKOMy NPUHLMILY, KOIZa B HEr0 BKJIIOYAIOTCS JENa, He
BOLIEJUINE B COCTaB IPYTUX BUAOB IPaXIAHCKOrO CynonpousBoacTea. Hanpumep,
B COBETCKOE BpeMsl K JejlaM 0cO0OT0 MpPOU3BOJICTBA OBUIM OTHECEHBI JieNia IO
3asBJICHUSIM O COBEPUIEHHBIX HOTApUAIbHBIX JEHCTBUSIX WIIM OO0 OTKa3e B MX
COBEPILEHHUH, XOTH, Kak cnpaeamBo 3ametun [LI1. 3aBOpoTbKO, HEMCIIOJIIHEHHE
HOTApUYCOM ONPEEIICHHBIX EHCTBUM, KOTOPhIE OH O0S3aH COBEPIIUTH, €CTh HE
YTO MHOE, KaK HeNpU3HaHUE TMpaB JIMLa, TPEOYIOUIEro COBEPIICHUSI HOTApUYyCOM
JTAHHBIX JCHUCTBUN. OTa Tpamauims OECCUCTEMHOCTH B OTHECEHHHM K OCOOOMY
IIPOU3BOJICTBY OTHEJIBHBIX KAaTErOPHUM AEN MPOJOJKEHA W B HAIIK JHHU, KOTJa BO
BHOBB NpuHATOM ['TIK PO k neinam 0coboro mpomu3BoACTBa BHOBb OBLIM OTHECEHBI
JieNa o 3asBJICHUSIM O COBEPILIEHHBIX HOTApUAJIbHBIX NEHCTBUSAX WM 00 OTKAa3e B
UX COBEPIICHUMU.

Bmecte ¢ Tem HamuuMe OOHIMX — MOJOKEHUHM  OTHENBHOTO  BUIA
CYJIONIPOU3BOJICTBA SIBJSIETCS CBHJIETEILCTBOM 000COOJIEHUS JAHHOW OOIIHOCTH
IOPUIUYECKUX HOPM B OTpAciM IpaBa, a ypoBeHb 000OIIEHUN — MTOKa3aTelIeM €ro
IOPUUYECKON caMOOBITHOCTH, €r0 MecTa B KOHKpETHOM oTpaciu mpasa. Kpome
toro, npuHsaitie ['TIK P® TtpeOyeT HOBOro OCMBICIEHHUS CYIIHOCTH OCOOOT0
IIPOU3BOJICTBA.

HeoOxomumMocTh  nmajbHEMIIEro pa3BUTHUS HAYYHBIX MNPEICTABICHUNA O
CYLIHOCTH 0COOOT0 MPOU3BOACTBA, ONTUMHU3ALMHU MPAKTUIECKOTO OCYIIECTBICHUS

b oCwm: I'paxnaHckuii mporeccyanbHblii  Komeke Poccuiickoit ®eneparuu  // CobOpanue
3akoHonaTenscTBa Poccuiickoit @enepannu. 2002.Ned6. Ct.4532, nanee —'TIK PO.
2 Cm.: Begomoctn Bepxoeroro Cosera PCOCP.1964.Ne24. Ct.407 (ranee - [TIK PCOCP).
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¥ OOHOBJICHHSI TPAXKTAHCKOTO IMPOIECCYaTTbHOTO 3aKOHOAATENIbCTBA OOYCIOBHIN
BBIOOP TEMBI TUCCEPTAITMOHHOTO UCCIIEIOBAHUS.

CreneHp Hay4yHOH pa3pa0oTaHHOCTH TeMbl uHcciaenoBanus. Jlo
HACTOSIIETO BPEMEHM CYIIHOCTH 0COOOTO TPOM3BOJACTBA KaK OJHOTO W3 BHJIOB
TPAXKIAHCKOTO CYJOMPOU3BOJICTBA M €Tr0 OOIIMM TMOJOKEHUSIM B TEOPUU H
3aKOHOAATENBCTBE YACISAIOCH TOpPa3/i0 MEHbIIIEE BHUMAHHUE MO CPABHEHUIO C TEM,
KaKO€ BHUMAHHUE YIEJAJIOCh OTIAEIbHBIM KaTErOpUsIM JEN, PACCMAaTPUBAEMBIX B
nopsiike 0coboro mpou3BoAcTBa. [loBbIlIEHHE HHTEpEca B HAayKe T'Pa)KJaHCKOIO
poliecCyanabHOro mpaBa K 0co00OMy MPOU3BOJCTBY MPOU3OILIO MOCIE OKOHYAHUS
Benukoii OTeyecTBEHHON BOWHBI B CBA3U C TEM, UYTO MO MPUYMHE YHHUUTOKECHUS
MHOXECTBa IPABOYCTAHABIMBAKIINX JIOKYMEHTOB W AapXMBOB BO3HHUKJIA
HEO0OXOJAMMOCTh B JJOCTOBEPHOM YCTAHOBIICHUM HOpUAMYECKUX (PakToB. [ns sToi
e 29 wuroHs 1945 r. 6po mpunsaTo [loctanonenue Ilmenyma BepxoBHoro
Cyna CCCP «O mopsiake ycTaHOBIeHHS (DAaKTOB, OT KOTOPBIX 3aBUCHUT
BO3HUKHOBEHHE, MU3MEHEHUE WIM MPEKPAIICHUE JUYHBIX WIM HUMYLIECTBEHHBIX
MpaB TPaXIAaH»’, 3aKpeNHBIICE CYICOHBIH MOPSIOK PACCMOTPEHHS €T 00
YCTAaHOBJICHUH IOPUANYECKUX (HDaKTOB — HAmMOOJIee pacpoOCTPaHEHHON KaTerOpHUH
nein ocoboro npousBojacTBa. B ator nmepuos (50-70€ rr. XX cToIeTHS) MOSIBUIHCH
HanOoJiee 3HAYUMbIE U MHOTOYHMCJICHHBIC TEOPETUYECKHUE Pa3paboTKu B 00JacTh
0c000T0 MPOU3BOJICTBA.

Tak, B 1961rony A.A. MenbHUKOBBIM ObLiTa 3alllMIIEHA TUCCEPTAIUS HA TEMY
«Oco60e TPOM3BOACTBO B COBETCKOM TPakKIAHCKOM IIpOLecce». DT0 OblIa
NOMBITKA HKCCIAEAOBaHUS 0COOOr0 NPOM3BOJACTBA B IIEJIOM, a HE €ro OO0MIMX
noioxkeHuili. K ToMy ke yka3zaHHOE MCCIENOBAHWE OTHOCUTCS KO BPEMEHH MOYTH
MOJIYBEKOBOW  JTaBHOCTH, 1o UCTEYEHUH  KOTOPOro  JEHUCTBYIOLIEE
3aKOHOAATENbCTBO, a TaKXKe MOPUAUYECKHME HayKa U TMPaKTUKa CHIIBHO
u3MeHWwmch. Kpome TOro, oOmue TOJIOKEHUS 0CO0Or0  MPOU3BOJICTBA
paccMaTpUBaINCh W PSAOM JAPYrux y4deHbeix (Hampumep, FO.A. Ilomosoii, I1.0.
Enmuceiikuapiv, M.K. TpeymHukoBeIM W 1p.), HO Ha (HOHE UCCIESTOBAHHUS
CyJIONPOU3BOCTBA MO OTACIbHBIM KaTETOPUSIM JE.

ITo yka3aHHOI MpUYMHE aBTOP CUYUTAET, UTO B HACTOSIIEE BPEMS CYIIHOCTb
0Cco00TO MPOU3BOJCTBA B TEOPHH T'PAKIAHCKOTO MPOIECCYATbHOTO TIpaBa TpedyeT
JaabHenIen pa3paboTKu.

Hay4Hasi HOBH3HA 3aKJIFOYAETCSA B TOM, UYTO BIIEPBBIE B HAYKE IPaKAaHCKOTO
IpoliecCyalbHOr0  MpaBa  MCCIENYIOTCA  O0IIMe  MOJOXKEHUs  0coboro
MIPOU3BOJICTBA, A HE KaKas-TM00 OTAeNbHAs KaTeropus jesl 0co00ro nponu3Bo/ICTBA
anb0 B 1EJIOM 0Cc000€ MPOU3BOJICTBO — BMECTE M €ro OoOLIUe MOJOXKEHUs, U
OTZACJIbHBIE KATErOpUU JEJ, YTO HE IMO3BOJISET B JIOCTATOYHOM MEpE U3Y4YUTh
WMEHHO CYIIHOCTh O0CO0OOTO MPOWM3BOACTBA. B HacTosIeM auccepTariOHHOM
UCCIIeNOBaHUH C(HOPMYIUPOBAH HOBBIM HAYYHBIA TOAXOM K OMNPEICTICHUIO

! Cm.: Tlocranosnenue ITnenyma Bepxosroro Cyna CCCP ot 29 uions 1945r. Ne9/8/V //
Cynebnas npaktuka. 1945r.: Coopuuk. Berm. 1V (XX).

% Menvhuxos A.A. Ocoboe IPO3BOICTBO B COBETCKOM IPayIaHCKoM mporecce. Jlice. ... KaHi.
fopu. Hayk. M., 1961.
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MHOTO(QYHKIIMOHAJIBHOW pOJIM OCOOOT0 MPOM3BOJCTBA, OTIMYAIOIIEH €ro ot
IPYTUX BUJIOB TMPOU3BOJCTBA IO TPaXIaHCKUM JenaM. Pa3paboTaHbl
NPEMIOKEHUS 110 U3MEHEHHUIO U JOIMOJIHEHHUIO TPaXKJAAHCKOTO MPOLECCYATBHOIO
3aKkoHojaTenbcTBa (B cT.cT.1, 44, 45, 131, 134, 135, 215, 266, 273, 284, 318,
364 I'TIK P®) Ha ocHOBe u3yueHHUsS OOMIMX MOJOXKEHWA W CYIIHOCTH OCOOOTO
IPOU3BOJICTBA B TPAXKJAAHCKOM IPOLIECCE.

O0beKTOM JAUCCEPTALMOHHOIO HCCJIEe0BAHMSA SBISIOTCS OOIIECTBEHHBIC
OTHOILIEHUS, BO3HHMKAIOLIME MPU PACCMOTPEHUHU el 0COO0ro MpPOU3BOJCTBA H,
KOMILJIEKC CBSI3aHHBIX C HUMH TEOPETUYECKUX U MPAKTHUECKUX MPOOIJIeM, KOTOPhIE
KAaCaloTCsl CYIIHOCTH OCO0OOr0 MPOU3BOJICTBA KaK CaMOCTOSITEIBHOIO BHJIA
IPaXKJaHCKOTO CYAONPOU3BOJICTBA, KAK IEJIOCTHOTO MPABOBOTO SIBJICHHUS, & TAKKE
0COOEHHOCTH €r0 XapaKTepu3yIollne.

IIpeameroMm mMccaefoBaHUsl SBIIETCS TIPaXXIaHCKOE IPOLIECCYaJbHOE,
YaCTUYHO  [PaXIAaHCKOE  3aKOHOJATENIbCTBO,  PETYJUPYIOIIME  HOPSAJIOK
pPaccMOTpPEHHUsI J1eJ1 0COOOT0 MPOU3BOACTBA, MaTEpHUANIbl Cy/l1eOHON NMPAKTUKH IO
JieraM 0co00ro MPOU3BOICTRA.

HenssMmu  mcciaenoBaHusi  SBISETCS  PACKPBITHE  CYUIHOCTH — 0COOOTO
IIPOM3BOJICTBA, 0OOCHOBAHME €r0 ILIEIOCTHOCTH M CaMOCTOSTEIbHOCTH, a TaKXKe
HEOOXOJUMOCTH  CYUIECTBOBAHMSA, KakK OTIEIbHOIO BHUAA TPaXTAHCKOTO
CYJIONTPOU3BO/ICTBA.

Jlis1 TOCTHKEHHS TOCTABJIECHHBIX Hejeidl ObLUIM MOCTABJIEHbI CJeaylolue
3a/1a4u:

- BBIJICJIUTh OCHOBHBIE XapaKTE€pHbIE 4YEPThl 0COOOr0 MPOU3BOJCTBA,
OTJIMYAIOIIME €r0 OT JIPYTUX BUIOB IPakIaHCKOTO CYJIOTPOU3BOJICTBA;

- UCCIIE0BAaTh KaTeropuu Jieid 0co00Tro MpOU3BOJICTBA, TTOKA3aB, KaK B HUX
OpPOSIBIISIIOTC ~ OCOOCHHOCTH,  CBOWCTBEHHBIE BCEM  JieJaM  0CcO0Oro
IPOU3BOJICTBA,

- uccienoBaTh 0co00e MPOM3BOACTBO B 3aKOHOJATENBCTBE TOCYNAPCTB
ONMMKHETO 3apyOeXbsi U B apOUTPaKHOM MPOLECCYaTbHOM 3aKOHOJATENbCTBE
P®, BrigenuB ux o0mIMe U OTIANIUTEIHHBIC YEPTHI;

- HCCIIEJ0OBAaTh OCOOEHHOCTH peau3ally IPAKIAHCKUX IPOLIECCYaIbHBIX
IPUHIUIIOB, OCOOEHHOCTU MPABOBOTO IMOJOKEHUS JIMIL, YYACTBYIOIIHX B JIEIIE,
Y Pa3BUTHUA CTAJIUI IPOU3BOJICTBA O JENIy B JeJIaX 0CO00ro MpOU3BOJICTBA;

- pa3paboTarh MNPEAJIOKEHUSI MO COBEPIICHCTBOBAHUIO JACHCTBYIOIIETO
IPaXKJAHCKOTO MPOIIECCYaTbHOTO 3aKOHOJATEIbCTBA HAa OCHOBE HW3YUYCHUS
00IIMX MOJIOKEHUI U CYIIIHOCTU 0COO0T0 MPOU3BOJICTBA.

MetonoJiorneii HW  MeTOAAMH  HCCJIEIOBAHMS  pabOTBhl  SIBISIOTCS
JUATEKTUYECKUA METOJ HM3YyUYEHMs] COLUAIbHO-NPABOBOM JEHCTBUTEIBLHOCTH, a
Takke — (HOPMaTbHO-IOPUAMUECKUN, CPaBHUTEIBHO-NPABOBOM M HCTOPUYECKHIA
METO/bl HCCIEAOBaHUSI B COYETAHUU C CHUCTEMHO-CTPYKTYPHBIM IOAXOIOM K
U3YYCHUIO0 0OBEKTA.

TeopeTnueckoii 0CHOBOM PabOTHI ABIAIOTCS TPY/bl COBETCKUX U POCCUNCKUX
YYEHBIX-IOPUCTOB mpommioro u  coBpemeHHoctu: C.H. A6Gpamona, E.B.
BacbkkoBckoro, A.A. BnacoBa, M.A. Bukyrt, A.X. l'onbmcrena, P.E. I'ykacsna,
[1.®. Enuceiikuna, ILII. 3aBoporbko, M.M. 3aiineBa, C.A. MBanosoii, O.B.
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Ncaenkosou, P.®. Kammucrparoson, H.M. Kopkynosa, H.M. Koctposoun, I'.K.
KproukoBa, H.II. JlomanoBo#i, A.A. MenbaukoBa, B.JI. Mukenenaca, [O.K.
OcwumoBa, I'.JI. Ocokunoii, A.I'. IInemanosa, FO.A. Ilonosoi, U.M. IlatuneroBa,
N. Panonopra, T.A. CasenbeBoii, M.K. Tpeymnukona, T.M. IlenkoBoii, H.A.
UYeunnoi, J[.M. YUevora, M.C. llakapsa, M.U. Hltedana, K.C. FOnenscona, A.B.
IOnuna, B.B. SpkoBa u ap.

[Ipu npoBeneHnn UccaeaoBaHUs ObLIIM UCIIOJIb30BaHbI MOJOXKEHUS PA3TUYHBIX
oTpacieyl mpapa: rpakJIaHCKOTO MPOLECCYyalbHOI0, TPaXKIAHCKOI0, COLMAIIBHOTO
obecrieueHurs, KOHCTUTYIIMOHHOTO, aIMUHUCTPATUBHOI'O U JIP.

HopMaTuBHY10 OCHOBY HCCJIeIOBAHMS COCTaBUIIM JehcTBYyIolue B Poccun
HOPMATUBHBIE aKTHI, B 4aCTHOCTH KoHCTUTYIUS Pq)l, ['TIK P®, nopmaTtuBHBIC
aktel Coro3za CCP, poccuiickoe JOpPEBOJIOLNMOHHOE  3aKOHOAATENbCTBO,
3aKOHOJIATEIHCTBO TOCYIAPCTB, BXOAuBIIUX B cocTtaB ObiBiero CCCP.

IMIUPUYECKYI0 OCHOBY HCCJIEI0BAHMS COCTaBUJIU: JOPEBOJIIOIMOHHOE
3akoHoaTenbcTBO Poccnn (YceraB I'pakmanckoro cymomnpounsBojactBa 1864rona),
HOPMATUBHBIC aKThl COBETCKOro M moctcoBeTckoro mepuoqioB (I'TIK PCDCP),
JNEUCTBYIOLIEE IPAXKIAHCKOE M apOUTPaKHOE NMPOLECCYATbHOE 3aKOHOAATEIBCTBO
P® u ObBumx pecryonuk CCCP, apxuBHble MaTepuasibl CyAeOHOM MpaKTUKH
MapkcoBCKOro ropoJckoro cyaa, EpmoBckoro m KpacHOKYTCKOro panOHHBIX
cynoB CapatoBckoit obOmactu P®, Jlenunckoro paitonHoro cyna r.CaparoBa
(u3y4eHo u nmpoaHaau3upoBaHo 218 rpakaaHckux jaei, paccMorpeHHbix ¢ 2003mo
2008 rojapl, U3 KOTOPHIX JIMYHOE Y4YacTHE B KaueCTBE MPOKYypopa MPHHITO B
paccmotpennn 14 nen), onyOJMKOBaHHBIE B II€YaTH, MaTepHalibl CyAcOHOI
npaktuku BepxoHoro Cyna P®, a takxe nocranosiienusi Bepxosnoro Cyna PO®.
ABTOpOM 1O BOIIpOCaM, HCCJIEJAOBAHHBIM B  JIUCCEPTAllMU, MPOBEIACHO
anketupoBanue 21 cyanu, 28 aaBokaToB, 50 pabOTHUKOB MPOKYPATYPHI.

OcCHOBHBIE M0JI02KeHN S, BBIHOCHMbIE HA 3AIIUTY.

1. Ocoboe mnpou3BOACTBO, Kak BHUA TPaXJAAHCKOIO CYyIOMPOU3BOACTBA
o0benUHSAECT  KAaTeropMd  TPAXKITAHCKUX  JIe7,  OOJNIaalomuX  €IUHBIM
CHUCTEMOOOPa3YIOIINMM MNPU3HAKOM — OTCYTCTBUEM CHOpa O IMPABOOTHOILIECHUSIX
MEXKJy JHUIAMH, YYaCTBYIOIIMMHU B MPOU3BOJICTBE IO JAedy. YKa3aHHBIA BH]
TPXKIAHCKOTO CYIOMPOU3BOACTBA 00JIaIaeT CaMOCTOSTEIBLHBIMU TPEAMETOM
CyneOHOM 3allluThl, LEIAMH CYJeOHOW JIeATEeNbHOCTH, CIOCOOOM 3alIUThI,
OCOOEHHOCTSIMU peau3alii  OOIENPABOBBIX, MEXKOTPACIEBbIX U OTPACIEBBIX
MPUHIUIIOB.

2. B TpaxaaHCKOM MpOIECCYyaIbHOM IpaBe HEOOXOAUMO BBIJCISTH JBa
OCHOBHBIX BMJa JIeN. €], IPU PACCMOTPEHUU KOTOPBIX pa3peliaercs Crop o
MPaBOOTHONIIEHUSX JIMII, YYAaCTBYIOIIMX B MPOU3BOJACTBE MO €y, U 1€, MpHU
pPacCCMOTPEHUHU  KOTOPBIX  YCTAaHABIMBAIOTCS  OMNPENEIICHHbIE  HOPUANYECKU
3HaunMble (aKThl W COCTOSHUS HE B CBS3M pa3pelieHueM crhopa o
npaBooTHouleHusx. I[loatomy craenyer wuznoxute 4.3 c1.263 TTIK PO B
ciaenymwouen pemakuuu. <«B  ciywae, eciaum npu  Nojaye 3asBICHUS WA
pPaccMOTPEHUH JieJia B MOPSIIKE 0COO0ro MPOU3BOJICTBA YCTAHABIUBACTCA HATUYHE

Lom: Koncruryius Poccuiickoit @eneparuu // Poccuiickas razera. 1993. 251exabpst.
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CIopa MEXIy YYaCTHUKAMH COOTBETCTBYIOIINX MATEPHAIBHBIX MPaBOOTHOIICHUN
00 ¥WX B3aMMHBIX TpaBaX H OOS3aHHOCTAX, MOABEAOMCTBEHHOTO CYyIy, CYI
BBEIHOCHT OIPECIICHHE 00 OCTABIICHUM 3asBIICHUS 0€3 pacCMOTPEHHS, B KOTOPOM
Pa3bACHSET 3aSBUTEIIO U IPYTUM 3aNHTEPECOBAHHBIM JIMIIAM UX MIPABO Pa3peIInTh
CIIOp B MOPSIAKE UCKOBOTO MTPOU3BOACTBAY.

3. Ha 3akoHOmaTenhHOM ypOBHE 3aKpenuTh B TENsIX 3((PEKTUBHON 3alTUTHI
WHTEPECOB 3asABUTENS BO3MOXKHOCTH IO JIelaM 0CcO00Tr0 MPOM3BOACTBA W3MEHSTH
npeaMeT TpeOOBaHMH, H3I0KEHHBIX B 3asIBJICHUHU, UM OCHOBAHUS 3asIBJICHHBIX UM
TpeOOBaHUIl: eciu B XOA€ CyIAeOHOro pa3doMpaTenbCTBa YCTaHABIMBACTCS, UYTO
3asiBUTENIb HEBEPHO oImpeneiny TpeOboBaHue 00 YCTAaHOBICHHH OIPEACICHHOTO
IOPUIMYECKOTO (pakTa JIMOO MPABOBOIO COCTOSHUS, €CIIU OOCTOSITENHLCTBA, HA
KOTOPBIX 3asBUTENh OCHOBBIBAET CBOHM TpPEOOBAaHMS, HE HWMEIOT HOPUIUIECKOTO
3HAYCHUS VISl PACCMOTPEHUS U YIOBICTBOPEHUS YKa3aHHBIX TPEOOBAHUM.

4. 3akOHOJATENBHO 3aKPENMUTh B apOUTPAKHOM IMPOIECCYAThHOM TIpaBe
BO3MOXKHOCTh PACCMOTPEHHS B MOPSAKE 0COOOTO MPOU3BOJICTBA JET BBHI3BIBHOTO
MPOU3BOJICTBA M O BOCCTAHOBJICHUW YTPAYEHHOTO CYJAEOHOTO TMPOU3BOJICTBA,
HAXOJIMBIIIETOCS] B TMPOW3BOACTBE apOUTPAXKHOTO CyAa, ©CIU 3asBUTEISAMH U
JIPYTHMH, 3aWHTCPECOBAHHBIMHU JIMIIAMH, SIBIITIOTCS OpraHuW3anuu u  (Aiu)
VWHIUBUyaJIbHBIC TIPEANPUHUMATENA, U €CJIH 3TO CBSI3aHO C MX KOMMEPUYECKOU
JesITeTbHOCThIO. KpoMe Toro, niena o HecocTosTenbHOCTH (0aHKPOTCTBE) ClICAYET
paccMaTpuBaTth B MOPSAKE 0COOOTO MPOU3BOJICTBA, BBUIY OTCYTCTBHS B XOJ€ UX
PacCMOTpEHHs CIopa O MPABOOTHOIICHHSIX MEXAY JIMIIAMH, yYaCTBYIOIIMMH B
MIPOM3BOJICTBE TIO ACTY.

5. [lena mo 3asBIEHUSIM O COBEPIICHHBIX HOTApUATBHBIX JICHCTBHUSIX W 00
OTKa3e B UX COBEPIICHWH JOJDKHBI OBITh M3BATHI W3 COCTaBa 0CO0OTO
MIPOU3BOJICTBA, TAK KaK MPOTHBOPEUYAT €r0 CYTH, U JOJKHBI PACCMATPHUBATHCS B
MOPSIIKE HWCKOBOTO TPOM3BOJCTBA. DTO CBSI3aHO C TEM, YTO MO YKa3aHHOU
KaTeropuM JIeJl BO3HHWKAET CIOpP O TpaBe 3asBUTENsI TpeOOBaTh OT HOTapuyca
COBEPIIICHUS OMPENEIEHHOTO JCUCTBUS JIMOO MPU3HAHUS YKA3aHHOTO JICHCTBUS
HEMPaBUJIBHBIM ¥ O COOTBETCTBYIOIICH YKa3aHHOMY TIpaBy OOS3aHHOCTH
HOTapuyca. TakuM 00pa3oM, HAIUIO0 CIIOP MEXIY JIMIIAMH, YYacCTBYIOIIUMHU B
Jieie, 10 TIOBOTY MPAaBOOTHOIICHUSI, UMEIOIIETOCS MEXTY HUMHU.

6. OcoOeHHOCTH  TPOSIBICHUS  NPHUHIMIIOB  COCTSA3aTEIBHOCTH |
JTUCTIO3UTUBHOCTH. B 0c000OM MPOM3BOJCTBE YaCTO MMEET MECTO CIIEICTBEHHOE
HA4YaJ0 — TMPU PACCMOTPEHHHM HEKOTOPBIX JeNl Cya o00s3aH YCTaHOBHTH
OTPE/ICJICHHYI0 COBOKYMHOCTh OOCTOSITEJILCTB, YTO MPEAYCMOTPEHO CT.CT.278,
283, 292 I'TIK P®. VYkazanuwlii ¢akT CBUIETEIBCTBYET O CYIIECTBEHHBIX
O0COOCHHOCTSIX MPOSIBIICHHUS MTPUHIIAIIA COCTA3ATEIILHOCTH B 0COOOM MPOHU3BOJICTBE.
YacTh  OUCMO3UTHUBHBIX  MOJHOMOYMW  JIMIl, YYacTBYIOIIUX B  JeJe,
MPETYCMOTPEHHAS JII HMCKOBOTO IPOM3BOACTBA, B 0OCOOOM IPOWM3BOJCTBE HE
MOKET OBITh NpPUMEHEHa, a IMOTOMY JHIIA, YYacTBYIOIIME B Jelax 0coOoro
MPOU3BOJICTBA HMEIOT MEHBIIIE BO3MOXKHOCTEH TIO PACHOPSHKEHUIO CBOMMU
MpOIeCCYaTbHBIMU TIpaBaMHU. JTO KacaeTcs MpaBa Ha OTKa3 3asBUTENS OT
3asBICHHBIX MM TpeOOBaHMIA, TPABO HA WM3MEHEHHWE NpeIMeTa M OCHOBAHUS
3asiBJICHHBIX TPEOOBAaHMI, B CBSI3U C OTCYTCTBHEM CTOPOH, HCKIIOYEHO



CYILIIECTBOBaHHE MHCTUTYTAa MUPOBOTO COTJIAIICHUSI.

/. 3agBUTENM W JApyrHE€ 3aWHTEPECOBAHHBIE JIMLA IO JejlaM 0co00ro
MIPOM3BOJICTBA SBJIAIOTCS CAMOCTOSITENIbHBIMU CYyOBEKTaMU, KOTOPbIE YYacTBYIOT B
NPOM3BOACTBE MO aAeny. [Ipu 3ToM B nuccepTaldy NPUBOAUTCS OMpPEEICHHE
yKa3aHHBIX BUJOB JIMII, YYacCTBYIOIIUX B jeiie. [ TaBHBIM MPU3HAKOM YKa3aHHbBIX
JIILL SIBJISIETCS HATMYUE IOPUINYECKOTO NHTEPECca K UCXOTy Jea.

8. IIpaBuio 00 ydyacTuu nmpokypopa u Jimil, ykazaHHeix B cT.4/ I'TIK P®, no
JenaM 0coOoro MpPOM3BOJICTBA, B KOTOPBIX OHO 00S3aTE€NbHO B CUJIY MPSMOIO
yKa3aHUs 3aKOHA, JOJKHO HEYKOCHUTEIbHO COOMIOAATHCS B LESIX HENOMYIIEHUS
NPUYMHEHMS] Bpela MpaBaM W 3aKOHHBIM MHTepecaM JM4YHOCTH. Hapyienue
yKa3aHHOrO TMpaBWJia Ha 3aKOHOJATEIbHOM YPOBHE JIOJDKHO OBITh MPU3HAHO
OCHOBaHMEM J1Ji 0€3yCIIOBHOM OTMEHBI PEHICHUS CyJla ePBOl HHCTAHIIUH.

OO0mmereopeTruyeckasi 3HAYMMOCTH  HCCJIEAOBAHMA. Teopetuueckas
3HaYUMOCTh HCCJIEIOBaHUS OINpeAeNnsieTcss ero o0bekToM u npeameroM. Ocoboe
IPOM3BOACTBO PAacCMaTPUBAETCA KaK LEJOCTHBIM BUJA  CYIONPOU3BOJICTBA,
oOnanamuii BHYTPEHHUM €IUHCTBOM, a HE KakK I[pocTas COBOKYIHOCTb
KaTeropuil Tpa)XTaHCKUX JieJ, HE IMOMAaBIIUX B HCKOBOE MPOU3BOACTBO M B
NPOM3BOACTBO IO JeflaM M3 MNyOJMYHBIX MPaBOOTHOLIEHUH. DTO MO3BOJISET
BKIIIOYUTh B TPAXJAHCKOE  MPOLIECCYyabHOE  3aKOHOJATENIbCTBO  PSII
TEOPETUYECKHUX MOJIOKEHUH, KOTOpbIE OMOTYT B JanbHenem
YCOBEPILIEHCTBOBATh MPOLIEAYPY PACCMOTPEHUS M pa3pelieHust el YKa3aHHOIO
BU/JIa TPAXIAHCKOTO CYI0MPOU3BO/ICTBA.

IIpakTHyeckass 3HAYUMOCTH HccIeq0BaHusi. BcecTtopoHHee u3ydeHHe
CYIIHOCTH 0COOOr0 TMPOM3BOJCTBA CIY)XHUT Oosnee d(PQPeKTUBHON 3aIluTe
MHTEPECOB YYACTHUKOB TPAXKJAHCKOrO0 000pOTa, KOTOpbIE HE HApYLIEHbI U HaJl
KOTOPBIMU HET Yyrpo3bl WX HApyILIEHWs, HO TpPU ITOM HE MOTYT OBITh
yIOBJIETBOPEHBbl 0€3 CyneOHOW UuX 3allUThl BBUAY CHEHU(PUKH YKa3aHHBIX
UHTEPECOB.

B nuccepranuu cuenaHa MOMbBITKa BOCIOJHUTH CYIIECTBYIOIIME MPOOENbI B
3aKOHO/ATEJIbHOM PErYJIHPOBAaHUU TMOPSAJKA PACCMOTPEHHUS 1€l 0co00ro
IIPOM3BOJCTBA. BBIIBUHYTHIE aBTOPOM BBIBOABI U MPEIOKEHHUS aKTyalbHbI AJIs
nanpHelmero cosepumeHcTBoBanus ['TIK P®, B nepByto ouepens — ero rin.27. B
CBSI3U C 3TUM BBIIBUHYTHI KOHKPETHBIEC MPEAJIOKEHHUS IO BHECEHUIO U3MEHEHUN B
['TIK P®, a umenno: B ero cr.ct.1, 44, 45, 131, 134, 135, 215, 266, 273, 284, 316,
318, 364.

BbiBOZbI, MMeOIIMECs] B JIUCCEPTAMOHHOM HCCIEAOBAaHUU, MOTYT OBITh
UCIIOJIb30BaHbl CYIbSAMH, a TaKXe APYTMMHU IOPUCTAMU-TIPAKTUKAMU B XOJIE
PaBONPUMEHUTENILHON JleaTeIbHOCTH. HaydHbiMu paOOTHUKAMHM yKa3aHHbIE
BBIBOJIbI W TMPEMJIOKEHUS MOTYT OBITh HCHOJB30BaHbl TMpU  pa3paboOTKe
peKOMeHAauuMi IO  JaJbHEWIIEMY  COBEPIIEHCTBOBAHUIO  JIEWCTBYIOILIETO
IPa)KAAHCKOTO MPOLIECCYabHOTO 3aKOHOIATEIbCTRA.

Pe3yabTaThl HcciaenoBanus, ux anpodaums. [luccepranusi BINOJIHEHA U
obcyxnena Ha kadeape rpaxmaHckoro mporecca ['OY BIIO «CaparoBckas
rocyiapcTBeHHas akagemus npaBa». ChopMylHpOBaHHBIE B AMCCEPTALIMOHHOM
UCCJIEIOBAaHUH KOHLIENITYyaJbHbIE MOJIOKEHUS OBLIM HM3JI0KEHbI M OMyOJIMKOBaHBI
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aBTOPOM B / CTaThsiX, B JKypHaJlax peKOMeHJ0BaHHbIX nepeuHeM BAK Poccuu:
ApOuTpakHblii W TpaxJaHCKHil mporecc, 3akoHHOCTh, HOpuct, Wcropus
rocygapcrBa U mpasa, CrienoBarenb. Pe3ynbrarsl IpOBEIEHHOIO HUCCIEI0BAHUSA
BHEJIPEHBI B ITPABONPUMEHUTEIBHYIO AEATEIBHOCTh MapKCOBCKOM MEXPAMOHHOM,
EpmoBckoit u KpacHokyTckoit paiioHHbIX mpokypaTyp CapaToBckoil oOmactu, a
Takke MAapKCOBCKOrO  TOPOJCKOTO CyAa, JIEHMHCKOro palOHHOTO cyjaa T.
CaparoBa, Epmosckoro u KpacHOkyTckoro paioHHbBIX CynoB CapaTOBCKON
o0JacTu.

CTpykTypa n 00bemM padoTbl 0O0YCIOBIEHBI TOCTABJICHHBIMHU B HEH IEJISIMH.
JuccepTaiysi COCTOUT U3 BBEJICHHUS, IBYX IJ1aB, BKIIOYAIOUIUX 1I€CTh maparpados,
3aKJII0YeHus, OuOIMorpadUueckoro Crnucka UCHOJIb3yeMOW JUTEpATyphl U
MIPUIIOKEHUS.

OCHOBHOE COIEP XAHUE PABOTbI

Bo BBegeHMM pacKpbIBa€TCS AaKTYaIbHOCTh TEMBI, CTEMEHb €€ Hay4YHOU
pa3paboOTaHHOCTH, OTIPEACIIAIOTCS O0BEKT, MMPEAMET, TN U 3a7a9d MCCIIEI0BAHNS;
000CHOBBIBAIOTCS METOJIOJIOTUS M METOJAWKA, HaydyHass HOBH3HA, TEOPETHUYECKAs U
MPAKTUYECKasl 3HAYUMOCTh TIOJNYYEHHBIX pE3yJNbTaTOB H WX ampoOarws.
DopMyIUpYIOTCS OCHOBHBIC TIOJOKCHUS JIUCCEPTAIIMOHHOTO  HCCIIEIOBAHUA,
BBIHOCHMBIC Ha 3aIIHTY.

I'naBa mepBass — «Qoéuian xapaxmepucmuxa 0c00020 NpPOU3B00CHIEA»
COCTOMT U3 TpeX maparpados.

B nepBom naparpade ykazaHHoi riaBbl «Omauuue 0cob6020 npouzeoo0cmad
oM UCKOBO20 NPOU3BOOCMBA U NPOUBOOCMBA NO 0eldM, BO3HUKAOWUM U3
NYOIUYHBIX NPABOOMHOUIEHUT» UCCIEAYIOTCA TPOOIeMbl 0COO0T0 MPOU3BOACTBA,
KaK BHJIa TPAKIAHCKOTO CyI0Npon3BoacTBa. CpaBHUBAsI 0CO00€ MPOU3BOJICTBO C
JPYTUMHU BHJIAMH TPAXKIAHCKOTO CYJOTPOU3BOJICTBA, @ UMEHHO — C MCKOBBIM H C
MIPOU3BOJICTBOM TIO JIeJlaM W3 MyOJMYHBIX MPABOOTHOIICHUA — PACKPBIBAETCS €ro
CYIIIHOCT.

ABTOp HE pa3zemnsieT TOUKY 3pE€HUs YUCHBIX, CAUTAIONTUX HEBO3MOXKHBIM CIIOP
o (akte B jmenax ocoboro mpousBoxactBa (M. Pamonopt, I1.d. Enucelikun, A.A.
MenbsaukoB, C.H. AGpaMoB), mojepkuBasi y4eHbIX, CUMTAIONIMX, YTO CIOP 00
yCTaHaBIMBaeMOM (akTe TMpH PACCMOTPEHUH Jell 0CO0Oro TMPOM3BOJICTBA
Bo3mokeH (H.A. Uynunosckas, C.A. Meanosa, JI.H. Bapaun, T.J. Ileckosa) u,
4TO BO3HMKHOBEHHE IMOAOOHOTO CIOpa HE MPOTHBOPEUUT CYIIHOCTH 0COOOTO
IIPOM3BOJICTBA.

CaMm ¢axT TOro, uTo HEOOXOAMMBIM YCIOBHUEM OCYIIECTBICHUS MPABOCYIUS
Mo JemaM  0co0Oro MPOW3BOJCTBA MpEAroiaracTcs HalWdue Ipolrecca
JIOKa3bIBaHMsI, KOMIIOHEHTAMHU KOTOPOTO SIBJISIOTCS TMPOBEpKAa W HCCIICIOBAHUE
JTIOKA3aTeNIbCTB, CBUJACTEILCTBYET O BO3MOXXHOCTH BO3HHUKHOBEHHS B JeJax
0c000r0 MPOM3BOJICTBA CIIOpa 00 YCTaHABIMBAEMOM (akTe.

Tak kak mema ocoOOTO MPOM3BOJICTBA PACCMATPUBAIOTCS W pa3perniaroTcs ¢
IEIbI0  yIOBJIETBOPEHUS 3aKOHHBIX WHTEPECOB 3asBUTEN, a BOMPOC O
CyOBEKTHBHOM TpaBe 3asABUTENS, KaK MPaBUJIO, JIGKHUT 32 paMKaMH CyAeOHOTO
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pazOupaTenbCcTBa, ISl ONMpENeNieHHus NpeaMera CyneOHOM 3ammThl B JIelax
0CcO00TO MPOM3BOJICTBA C IIEJBIO €r0 OTTPAaHWYCHHS OT MCKOBOTO MPOM3BOJICTBA,
UCCJIEMYETCS CYIIHOCTh MOHATUH CyOBEKTHBHOTO TPaBa M 3aKOHHOTO MHTEpPEca.

[Ipu sTOM B paboTe BBHISBIEHBI HENOCTATKU TMO3WUIUUA YYCHBIX, CUUTAIOIINX,
YTO HMHTEPEC KaK MOTPEOHOCTh B TOJIb30BAaHWUU OMNPENCICHHBIM COIUATHHBIM
OlaroM SIBIISIETCS TIEPBUYHBIM 110 OTHONICHWIO K CYOBEKTUBHOMY TIpaBy U
BBICTYIIACT COCTABHOM YacThi0 CYOBEKTHBHOro rpakaanckoro npaea (P. Mepunr,
H.M. Kopkysos, O.C. Hodde, FO.K. Toscroii), u moaaep:KuBaeTcss MHEHUE O TOM,
YTO CyOBEKTUBHOE IMPABO M 3aKOHHBI MHTEPEC — 3TO CAMOCTOSITEIbHBIE, XOTh U
B3auMocBs3aHHble sBieHus (JI.U. Ierpaxkuukwmii, E.A. Kpamenunuukos, B.II.
['pnbaHoOB), TaKk KakK OYEBUAHO, 4YTO CYOBEKTHBHOEC TIPAaBO €CTh CPEIACTBO
YJAOBJIETBOPEHUSI 3aKOHHOTO MHTepeca. Korjma B cuimy ocoOeHHOCTEH, MPUCYIINX
KaKOMY-TO U3 MHTEPECOB, HEBO3ZMOKHO JINOO HEIlenecoo0pa3Ho obecreueHune ero,
MyTEM MPEJOCTABICHHUS HOCUTEII0 JIAaHHOTO MHTEpeca COOTBETCTBYIOIIETO
CyOBEKTHBHOTO TpaBa, TO YyIOBIETBOPECHHE IAHHOTO HMHTEpPEca O0eCreYrMBACTCS
MyTEM €r0 HEMOCPEICTBEHHON CyJeOHOM 3allUThI, 111 OCYLIECTBICHUSI KOTOPOU U
C03/1aH0 0c000€ MPOU3BOJICTBO.

ABTOpOM (GOpMyIUPYETCS BBIBOJ O TOM, YTO TJIABHOM 4epToil Jei1 0coboro
MPOU3BOJICTBA, KOTOpas OMPEAEISIET HAJIMYMUE €ro OCTaJbHBIX OTIMYUTEIbHBIX
4epT U KOTOpasi MO3BOJISIET OTIPAHUYUTH €r0 OT MCKOBOTO MPOU3BOJACTBA U OT
MPOM3BOJICTBA IO JieJlaM, BO3HHUKAIOUIUM W3 MYOJUYHBIX IPABOOTHOIIECHUH,
SBJISIETCS HE MPOCTO OTCYTCTBHE IMPU PACCMOTPEHHUH JIeJT 0COOOTO MPOM3BOACTBA
criopa o npase. [lo nenmam 0co6oro mpou3BoOCTBA HEBO3ZMOXKHO HaJIMYUE CIIopa O
MPABOOTHOIIEHUSX MEXIY JIUI[AMH, YYaCTBYIOIIMMH B JieJie. ITO CBSI3aHO C TEM,
YTO OTJUYUTEIBHOW YepTON Jed 0coOO0ro MpOU3BOJCTBA SBISETCS OTCYTCTBHUE
MaTepUaIbHO-TIPABOBOTO MPUTA3AHUSI, BEIABUTAEMOr0 CO CTOPOHBI OJTHOTO U3 JIUII,
YYaCTBYIOIIHUX B IPOU3BOJICTBE MO i€y, IO OTHOILLICHUIO K Apyromy. OJIHAKO CIIOp
0 TMpaBe MPU PACCMOTPEHUU eI 0COOOT0 MPOM3BOJCTBA MOXXET BO3HUKHYTH
MEXKJly 3asBUTEJIEM U JIPYTMM 3aUHTEPECOBAHHBIM JIMIIOM HE MO MOBOJAY IpaBa
3asBUTENISI K JIPyrOMY 3aWHTEPECOBAHHOMY JIMIy C COOTBETCTBYIOIIEH,
KOPPECTIOHIUPYIONICH TakoMy TpaBy O00s3aHHOCTHIO. Takum oOpazoMm, 3TO HE
OyJeT cnop O MPaBOOTHOUIEHUSX MEXAY JHMIAMH, Y4acTBYIOIIMMHU B jene. B
JJAHHOM CJiydae IIOJOOHBIM CIOp BIOJHE OYJIeT COOTBETCTBOBATh CYIIHOCTH
0co00ro TPOM3BOJICTBA KaK CYJIONPOM3BOJICTBA, B KOTOPOM HEJOMYCTUMO
paccMoTpeHue TpeOOBaHUM JIUIA, CUMTAIONIETO ce0s YIPAaBOMOYEHHBIM K JIUILY,
KOTOPOE OH CUMTAET 00s3aHHBIM IO OTHOIIICHHIO K ceOe.

[TonobHast cuTyaluss MOXKET BO3HHMKHYTh 10 Jeldy O IPU3HAHUU IpaBa
MYHULIMIATBHONM COOCTBEHHOCTH Ha O0€CXO3sIiiHYyI0 HEIBM)KMMYIO Bellb. B
MPOU3BOJICTBO IO  yKa3aHHOMY Jiely CYyJIOM B  KayecTBE  JPYroro
3aMHTEPECOBAHHOTO JIUI[A MOXKET OBITh MPUBJICYCH TPAXKTAHIH, TIPOKUBAFOIIHHA 110
COCE/ICTBY C YKa3aHHOM BEIlIblO, C LEIbI0 HEAOMYIEHHUS] BOBMOKHOCTH HAPYIIECHUS
€ro 3aKOHHBIX MHTEPECOB. YKa3aHHbIM rpa)KJaHUH MOXET B XOJI€ PaCCMOTPEHUS
nena BO30YIUTh CIOp O TMPU3HAHUM TpaBa COOCTBEHHOCTH OpraHa MECTHOTO
caMOyIpaBJICHUs HA JAHHYIO BEIlb, HAIIPUMED, [0 TOMY OCHOBAHUIO, YTO HE UCTEK
OJIHOTOANYHBIN CPOK CO JTHS MOCTAHOBKHU BEIM HA YYET YUPEKJCHHEM FOCTUIIUU
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7m0 Ha OCHOBAHHWHM TOTO, YTO €My H3BECTHO, YTO YKa3aHHas BEIlb HMEET
cOOCTBEHHMKA, KOTOPBIM OT HEe HE OTKazajcsi. B Takoil cuTyauuu yKa3aHHBIN
TPaXJIaHWH, TPUBJICUYCHHBI B KAa4ECTBE APYTrOro 3aMHTEPECOBAHHOTO JIHIA, HE
3adBIIIET O CBOMX IMpaBaXx Ha YyKa3aHHYIO Bellb, HE NPOCUT 0053aTh OpraH
MECTHOTO CaMOYTPABJICHHS] HE YNHUTH €My MIPENSATCTBUN B OCYIIIECTBICHNUH MPaBa
COOCTBEHHOCTH Ha YKa3aHHYIO Belllb, TO €CThb HE BO30YXIaeT cmopa o
MPaBOOTHOIICHUSIX MEXJy CO0OM M OpPraHoM MECTHOTO CaMOYIpaBJIE€HUS, B
paMKax KOTOPBIX MOCIEAHUM HapylIAlTCs MpaBa yKa3aHHOTO rpaxaaHuHa. Ho B
TO K€ BpeMsi OH BO30YXJaeT CIOop — CIOp O MpaBe COOCTBEHHOCTH OpraHa
MECTHOTO CaMOYMpAaBJICHUS Ha yKa3aHHYIO Belllb. Eciu ciemnoBath TOYHO JIOTHKE
4.3 c1.263 I'TIK P®, TOo momoOHbIN criop HEOOXOIUMO paccMaTpUBaTh B paMKax
MCKOBOI'O MPOU3BOJCTBA. B Takom ciyyae opraH MECTHOTO CaMOYIpaBIEHUS
JOJDKEH TOJaTh B CYJ MCKOBOE 3asiBICHHE, B KOTOPOM 3TOT TPAXKIAHUH JOJDKCH
ObITh yKa3aH B KadecTBe OTBeTYMKa. Ho maHHBIN TpakIaHWH HE HAXOIUTCS B
KaKUX-JTMOO OTHOIIEHUSX C OPraHOM MECTHOTO CaMOYIIpaBJICHHS, O CBOMX MpaBax
Ha YKa3aHHYIO Bellb OH HE 3asBJIICT, WHBIX MPEISITCTBUN NJIsi OpraHa MECTHOTO
CaMOYTIPaBIICHUS B OTHOIIEHWW YKa3aHHOW BEIIM HE YMHUT, TO €CTh MOJ0OHOE
MCKOBOE 3asBlIeHUE OyJeT JHUIIEHO CBOETO MPEAMETa, a IOTOMY B COOTBETCTBUU C
n.4 4.2 ct.131u 4.1 c1.136 'TIK P® Oyzner octaBneno 6e3 aBuxenus. B cBs3u ¢
TUM aBTOp JEJIAeT MPEeJI0KEHWEe O BHECEHUHM COOTBETCTBYIOIIETO M3MEHEHHUS B
4.3 c1.263 I'TIK P®: B cayuae, eciu npu nodave 3an6nienuss uiu paccmompenuu
dea 8 nopsoke 0co6020 NPOU3B0OCMEA YCMAHABIUBAEMCS HATUYUE CNOPA MENCOY
VUACMHUKAMU  COOMBEMCMBYIOWUX MAMEPUATILHBIX NPABOOMHOWEHU 00 UX
B3AUMHBIX NPABAX U 0OA3AHHOCMIAX, NOOBEOOMCMBEHHO20 CYOY, CYO BbLIHOCUM
onpedeneHue 06 ocmasieHuu 3aa6ieHus 06e3 paccmMompenus, 6 KOMOpOM
PAasvACHAem 3asA6Umento U OpyeuM 3aUHMEpPecO8AHHbLIM JUYAM UX NpPABo
paspewiunms cnop  nopsioKe UCK08020 NPOU3B0OCMEA. .

Jlaee aBTOPOM TPHUBOMATCS JPYTHE OTIMYMS, XapaKTEpU3YIOIIUE Jeja
0Cc000T0 IPOU3BOJICTBA.

Tak, 3asBieHne O BO30OYXICHHH TMPOM3BOJCTBA IO JeEIy 0c000ro
MIPOU3BOJICTBA B OTIMYHE OT MCKOBOTO 3asIBJICHUS W 3asBIICHUS O BO30YKIECHUU
MIPOU3BOJICTBA TIO JIEaM, BO3HUKAIOIINM W3 MyOJUYHBIX MPABOOTHOIICHHWHA, HE
HeceT B cebe MaTepHalIbHO-TIPABOBOTO MPUTI3aHUS K YYAaCTHUKY MaTepUalbHO-
IPaBOBBIX OTHOIICHWM, KOTOpBIM B pe3yjbTaTe »dTOro OylneT HEeUu30ekKHO
NPUBJIEYEH B IMPOMU3BOACTBO MO JENIy C HAJEJICHUEM €ro COOTBETCTBYIOLIUM
polieCCyalbHbIM CTaTyCOM.

Jist nen ocoboro Mpou3BOACTBA BO3MOXKHOCTh M3MEHEHHUs IpeaMeTa
TpeOOBaHMM, W3JIO0KEHHBIX B 3asABJICHUM, WIM MX OCHOBAaHUW TMPAMO HE
npexycMoTpera. OqHako BO3MOXKHBI CUTYalldd, KOT/Ia B IENISIX MPOIECCyaTbHON
SKOHOMHUHU 11€7€co00pa3HO MPEJOCTAaBUTh 3asABUTENO, €CIH OH IOKEJaeT,
BO3MOYKHOCThH JIJISI U3MEHEHUS TIpeIMeTa TPeOOBaHUM, U3JI0’)KEHHBIX B 3asBIICHUH,
uin ux ocHoBaHus. B cBm3u ¢ atum B ¢1.39 ['TIK PO HeoOxommmo BHecTH
COOTBETCTBYIOIIME W3MEHEHHMs, U3N0XUB ee 4.l cienyrommm obOpazom: Hcmey
8npase UMEeHUums OCHOBAHUE UTU NpeoOMem UCKA, YVEeIUdUmsv Ulu YMEeHbUIUMb
pasmep UCKO8biX mpebosanuil 1ubo 0mKaA3amsvcsi Om UCKA, 3as8Uumenb no 0eiam
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000020 Npou380OCMEa 6npage UsMeHUms npeomen mpebo8anull, UNOHCEHHbIX 8
3asA61eHUU UNU OCHOBAHUS 3ASA6IEHHbIX MPEOOBAHU.

HckoBOMy MpOM3BOJCTBY CBOWCTBEHHO HAJIM4YUe CTOPOH (MCTEl, OTBETYUK,
TPEeThU JIMIA), B JelaX >e 0co0Oro MPOW3BOACTBA YYACTHHKAMHU CYyJEOHOTO
npolecca SBJISIOTCS 3asBUTENW U APYIHE€ 3aMHTEPECOBAHHBIE JIMIA, KOTOPBIE B
Jenax oco0oro MpOM3BOJCTBA, B TOM YHCIE CTOPOHBI B JieJaX HMCKOBOTO
IIPOM3BOJICTBA 00JIaJA0T Pa3HbIM IIPABOBBIM CTATYCOM.

HMmeromumecss OTAMYMAS MEXKIY NPOU3BOACTBOM IO JEJIAM, BO3HUKAIOIIHUM H3
nyOJIMYHBIX MPABOOTHOIIEHUH, U OCOOBIM NMPOU3BOICTBOM aHAJIOIMUYHBI OTINYUAM
MEXy IOCIEAHUM U UCKOBBIM IPOU3BOACTBOM. Pa3HMIIA COCTOMT B OCHOBHOM B
TOM, YTO B XOJ€ PACCMOTPEHUs €]l HCKOBOIO IIPOM3BOACTBA CyJ B YacTH
MaTEepUAJIBHOIO 3aKOHOJATENBbCTBA PYKOBOJACTBYETCS HOPMaMH ILIMBUIIBHBIX
oTpacield mpaBa, a MPU PACCMOTPEHHM [€J, BO3HUKAIOMIUX M3 MyOIMYHBIX
IIPAaBOOTHOLIEHUHM, — aJIMHMHUCTPATUBHBIM 3aKOHOAATENHLCTBOM. Ilo yka3zaHHOU
IIPUYMHE aBTOPOM CJHIE€JIaH BBIBOJ O TOM, YTO B I'PaXITAHCKOM IPOLECCYaTbHOM
npaBe HEOOXOJUMO BBIAEIATH Ba OCHOBHBIX BHJA JEN. JIed MPH PacCMOTPEHUU
KOTOPBIX pa3peliaercs CrIop O MPaBOOTHOLICHUSX JUL, YYacTBYIOIIUX B
IIPOU3BOJICTBE IO JENy, U JAEN, IPU PACCMOTPEHUH KOTOPBIX YCTAHABIMBAKOTCSA
OlpesieNieHHbIE OPUAMYECKH 3HauyuMble (DAKTbl U COCTOSHUSI HE B CBS3U C
pa3penieHueM cropa O MpaBOOTHOLICHUSX JIML, YYACTBYIOIIMX B IIPOU3BOJACTBE 110
I'PaKIAHCKOMY JIEITy.

B 3akmouenue maparpada JaeTcs onpeneseHue 0codOoro IMpou3BOJICTBA!
Ocoboe npouzso0cmeo — BUO 2paANCOAHCKO20 CYOONPOU3BOOCMBA, KOMOPbIU
xapaxkmepusyemcsi HeOOnYCMUMOCMbIO PACCMOMPEHUS. U  paA3peuteHus cyoom
Cnopa o 63aUMHBIX Npaax u 00A3AHHOCMAX MeHCOY TUYAMU, YUACEYIOWUMU 8
oefe, €20 Yenvio AGNAEMCs 3auuma U yO0061emeopeHue 3aKOHHbIX UHIMEPECcos
cpadicoan  nymem YCMAHOBAEHUSA ONPeOeeHHbIX IpUOUYecKU 3HAYUMbIX, 6
WUPOKOM CMbICIIE C06A, (PaKmoa.

B naparpade BToOpom nepBoii riaBsl — «cmopus 0cob6020 npouzsoocmea
6 epadcoanckom npoyeccyanviom npase Poccuu. Ocoboe npoussoocmeo 6
2PAANCOAHCKOM NPOYECCYANbHOM Npage 20Cyoapcme OnudcHe2o 3apybedcvbs u 6
apoumpasichom  npoyeccyanbHom npase Poccuu» uccnenyrorcs HUCTOpUS U
IPOU3BOJAUTCS CPAaBHUTENbHBIA aHAJIW3 HBIHE CYIIECTBYIOLIETO  0COOOro
IPOU3BOJCTBA C OCOOBIM IPOU3BOJCTBOM B HMMIlepaTopckoil Poccuu, ObiBiiem
Coserckom Coro3e, B IpakJaHCKOM MPOLECCYAIBHOM IIPaBE rOCYapCTB, KOTOPbIE
panee Bxoauu B coctaB CCCP, a Taxxe 0coObIM MPOU3BOICTBOM B apOUTPaKHOM
npolueccyaibHoM npase Pocenn.

I[lo MHeHuro aBTopa B  0COOOM  MPOU3BOJACTBE  TI'PAXKIAHCKOIO
IIPOLIECCYAIBHOTO IMpaBa JOPEBONIOIUOHHONM Poccuu B mepmon nencTBus YcraBa
rpaxaaHcKoro cynomnpousBoactBa 1864 r. crporo coOnroAanoch MpPaBUIO O
HEBO3MOXXHOCTHM  pPAacCMOTPEHMS B  paMKax  Jel  YKa3aHHOTO  BHJA
CYJIOIIPOU3BOJICTBA CIIOPOB, CBSI3AHHBIX C MaTe€pUaIbHBIMH IPABOOTHOLIECHUSMHU
YYaCTHHKOB IIPOM3BOJICTBA MO JEINY.

[locne ycranoBnenusi B Poccun coBEeTCKOW BiacTh B COCTaB Jell 0cOOOro
IIPOM3BOJICTBA OBLIIM OTHECEHBI BCE KATErOPHUH JeJ, KOTOPbIE 3aKOHOAATENb CYell
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HEBO3MOKHBIM pPacCMaTpUBATh W pa3peliath B paMKaxX HCKOBOTO MPOM3BOJICTBA.
[Mocne mpunsatusa ['TIK PCOCP 1964r. u3 coctaBa 0co00ro mpou3BOACTBa ObLIN
WCKIIIOUCHBI JIe7la, KOTOPBIC CBS3aHBI CO CIIOPOM O MPABOOTHOIIECHHUSX JIUII,
YYacTBYIOIIHUX B MMPOU3BOCTBE 10 Jiey. VcKimroueHnem cTaim Jena, CBsI3aHHbIE CO
CIIOPOM O JAeHWCTBHSX (O€3MCHCTBUAX) OPraHOB, WCHOJHSIONIMX HOTAapPHAILHBIC
GyHKIIUHA, KOTOPBIE HAXOSATCS B COCTaBE 0COOOTO MPOU3BOJICTBA U TI0 CEHl ICHbD.

B apOutpaxkHom mporeccyanbHOM TipaBe Poccuum B mopsake 0coboro
NIPOM3BOJICTBA PACCMATPUBAIOTCA Jella 00 YCTaHOBIEHUH (DAKTOB, HMEIOIINX
IOpUAnYecKoe 3HadeHue. [Ipu 3ToM aBTOpOM OOOCHOBBIBAE€TCS HEOOXOIUMOCTH
OTHECEHHsI K KOMIETCHIINH apOUTPaKHBIX CYJOB M BKJIFOUEHHUS B COCTAaB 0COOOTO
MIPOM3BOJICTBA ApOUTPAKHOTO TPOIECCYATBHOTO MpaBa el O BOCCTaHOBJICHHU
IIPaB M0 yTPa4YeHHBIM IIEHHBIM OymMaraM Ha TpeIbsIBUTENS UIH OPACPHBIM [IEHHBIM
Oymaram, COOCTBEHHHKAMHU KOTOPBIX SIBJITFOTCS IOPHIMYECKUE JUIA (BBI3BIBHOE
IIPOM3BOJICTBO), JEJ 1O 3asABJICHHUSIM O BOCCTAHOBJICHHH YTPAue€HHOTO CYyJIeOHOTO
IPOM3BOJCTBA, €CJIM  COOTBETCTBYIOIIEE MPOM3BOACTBO  HAaXOJWIOCh B
apOUTPaXHOM Cyje, U JCI O HECOCTOSTEeIbHOCTH (OaHKPOTCTBE). DTO BITOJIHE
COOTBETCTBYET OOIMM HadajaM apOUTPaKHOW MOABETOMCTBEHHOCTH. OTHAKO NSt
CO3MaHUSA €IUHOOOPA3HOTO MOpSAIKAa PACCMOTPEHUS el YKa3aHHBIX KaTeropui
HEO0OXOMMO BBIICIICHHE WX B COCTaB OTAEIHLHOTO paszena ¢ HazBaHueM «(Ocoboe
NPOM3BOJCTBO», B KOTOPOM JIOJDKHA OBITH TJlaBa, IOCBSIICHHAs OOIIMM
MIOJIO’KEHUSIM 0COO0TO MTPOM3BOJICTBA B apOUTPaKHOM IMPOIIECCYaTbHOM IpaBe.

B naparpade Tperbem — <«Cocmas Oen 0co6020 NPoOU3BOOCMBA»
OCBEINAIOTCA BCE KATETOPHHM TPAKIAHCKUX JIeN, OTHOCSIIUXCS K ocoOomy
pou3BOACTBY. [Ipy 3TOM yKa3aHHbBIE KaTErOpPHH JIeT PACCMAaTPUBAIOTCS B paKypce
oOIIMX TIONOXKEHUH 0co00TO TMPOM3BOJCTBA, a WMEHHO: HACKOJBKO OHH
COTJIACYIOTCSI C HUMH, B YEM MUMEETCS] HEOOXOAMMOCTh U3MEHEHHM, JOTIOTHEHUHN 1
JIPYTUX YCOBEPIIEHCTBOBAHUM 3aKOHO/IATEIHCTBA B YaCTU MOPSIKA PACCMOTPECHUS
OTJIETBHBIX KaTETOPH J1e7T 0COO0TO MPOU3BOICTBA.

ABtop cornamaercs ¢ MHeHuem T.M. llenmkoBol O TOM, YTO 3aKpBITBIM
MOPSZIOK CYZCOHOTO 3aceaHus 1o jJesiaM 00 yChIHOBJICHNH (YIouepeHnn) peOeHKa
11eJecoo0pa3eH JMIIbL B TEX CIIydasX, KOTJa YCBIHOBHTEIN JKEJIAI0T COXPAaHUTH
TallHy yCBIHOBJIEHUS. B ciydasix, Kor/ila OHU 3TOTO HE YKEeJIaloT WU Koraa peOeHOK
MOMHHUT CBOMX POJIHUTENIEH, OCO3HAET, YTO €ro YCBHIHOBJISIOT, TO B 3TOM HET
HEeOOXOMMMOCTH .. B cBA3M ¢ HTHM npemaraercs gonojguuth ct1.27/3 I'TIK PO
ciaenywomiet HopMou: Ileped nauanom cyoebHo20 3acedanusi cyO BbIACHIEM Y
uya, nooasuie2o 3aseierue, jceaem U OHo, 4moobvl 0eno 0bl10 PACCMOMPEHO 8
3aKpulmom  CyOeOHOM 3ace0anuu, U pewiaem 6 3AGUCUMOCMU OM MHEHUs.
VKa3anHoz2o0 auya, oyoem au cyoebHoe 3acedanue 3akpbimoim uiu Hem. Ipu 3Tom
CJIOBa «B 3aKpPBITOM CYJ€OHOM 3aceJaHUuU» U3 MEPBOTO MPEIIOKECHHS YKa3aHHOU
CTaThH CJIENYET U3BATh.

Lo Llenxosa T.M. TIlpoGnembl cyneOHOM 3alIMTHI MpaB U HMHTEPECOB JeTe B Jemax,
BOZHHUKAIOIIUX M3 CEMEHWHBIX MPABOOTHOIIEHUN. AKTyalbHBIE MPOOJIEMBI MPOIECCyaTbHON
UBHJIMCTHYECKON Hayku (MaTepraibl HaydHO-TIPaKTHYECKOH KOH(pepeHuH, nocBsimeHHoi 80-
aeruto mpodeccopa M.A. Bukyrt). Caparos, 2003.C.84-87.
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JluccepTaHT mpejyiaraeT He MPUMEHATH IO JieaM O MPU3HAHUY TPaKTaHMHA
HEJICECIIOCOOHBIM MpaBwmiio, npeaycmorpentoe 4.3 c1.263 ['TIK P®D, o Tom, uTo B
ciIydae, €CJM MPH MojJave 3asiBICHHS WM PACCMOTPECHUH Jielia B MOPSAKE 0COO0TO
MPOU3BOJICTBA YCTAHABIMBAETCS HAJIMYHME CIOpa O MpaBe, MOJBEIOMCTBEHHOIO
CyZly, CyJl BHIHOCHUT OTpeieJieHue 00 OCTaBJICHUU 3asBIICHUs 0€3 paCCMOTPEHHS, B
KOTOPOM Pa3bsICHSET 3asIBUTEIIO W JAPYTMM 3aWHTEPECOBAHHBIM JIUIAM HMX IPABO
pa3pelInTh CIOP B MOPSIKE UCKOBOTO MPOM3BOJICTBA.. B MPOTHBHOM ciydae mpu
PAcCMOTPEHUH U Pa3peIICHUH TaKUX TPEOOBaHUN B OJHOM CyJ€OHOM IMpoliecce B
MOPSAKE HMCKOBOTO IPOM3BOJICTBA MOKET MPOU30MTH TO, YTO CTOPOHOM B HEM
OKaXKETCsl HEJIeeCoCoOHOe JIUIIO0, TO €CTh T'PAKJIAaHUH 10 CBOEMY ICUXUYECKOMY
COCTOSTHUIO HE CMOCOOHBIH CaMOCTOSITEIbHO OCYIIECTBJISITh CBOM IIpaBa W HECTHU
00s513aHHOCTH, B TOM 4YHCIIE — TPaKJaHCKHUE HpoueccyaJILHmel. [TosTomy nis
UCKJIIOYCHHs] Ha TPAKTUKE BO3MOKHOCTH OOBEIMHEHUS MOJOOHBIX TPEeOOBAHUN B
OJTHOM TIPOU3BOJICTBE M PACCMOTPEHHS MX B MCKOBOM TIOPSIKE aBTOP Mpejjiaraet
BHECTH  W3MCHEHHMsS  (M3JOKEHHBIE B  JIUCCEPTAllMM) B  TPaXKIAHCKOE
MpOIECCyaIbHOE 3aKOHOIATEIIbCTRO.

dakT HaMW4YMUS B COCTaBE OCOOOTO MPOW3BOJACTBA JEN MO 3asBICHUSM O
COBEPIIICHHBIX HOTAPUATBHBIX JEHCTBUAX WM 00 OTKA3€ B X COBEPIICHUU MOKHO
OOBSCHUTH JIMIIb KaK <«PyJIUMEHTAPHOE» SBJICHUE, OCTABIIEECS B POCCUHUCKOM
IPpaXKJIAaHCKOM MpolleccyaabHOM MpaBe emie co BpeMeH aevictBus ['TIK 1923 r.,
KOrJa BCE KaTeropuud JieJl, HE OTHECEHHbIE K HCKOBOMY ITPOM3BOJICTBY,
HaxXOJWINCh B COCTaBe 0COOOr0o MPOM3BOACTBA. [Ipu pa3BUTHM TPaKIAHCKOTO
MPOIIECCYATHbHOTO 3aKOHOJATEIbCTBA, U3MEHSBIIIETO COCTaB BUOB I'PAKIAHCKOTO
CYJIONIPOU3BOCTBA, Jiejia 0 3asBJICHUSM Ha JEHCTBUS HOTAPHAIBHBIX OpPraHOB
npu npunsatuu [TIK PCOCP,. ommboyHo He OBUIM OTHECEHBI K JejaM IO
*)ano0aM Ha JAEHCTBUS aIMUHUCTPATUBHBIX OPTaHOB, TaK KaK B TO BPeMs HOTapuat
SIBJSUJICST YaCThIO OPTaHOB TOCYNAPCTBEHHOTO YIPABICHUS W OTHOCHIICS «K
CIeIUaIbHBIM  BEAOMCTBAM, 3aJa4aMH KOTOPBIX SIBIISETCS OCYIIECTBIICHUE
YIPaBIECHYECKOW AEATEIBHOCTH B Y3KOCIECHHAIBHOU oGmacTi». IIpn npunsTHN
nercreyroniero I'TIK P® penma mo 3asBieHMSAM Ha JOEUCTBUS HOTapUAIbHBIX
OpraHoB HEOOXOAMMO OBLIO OTHECTH K MCKOBOMY IPOU3BOJICTBY, TaK Kak Ha TOT
MOMEHT OOJIbITIasl YaCTh HOTAPUYCOB OBLIIM YaCTHBIMU, HO ITOTO CHIEJIAaHO HE OBLIO,
W yKa3aHHas KaTeropusi JeJl «IO0 CJIOXKHUBIIEWCS Tpaauluu» OblLIa OTHECEHa K
ocoboMy mpou3BoACTBY. HoTapualibHBIM OpraH, OTKa3bIBAIOIIUM TPaKIaHUHY B
COBEpIIEHUU HOTAPUAJILHOTO JIEMCTBHS, OTKa3bIBaeT €My B peaju3allld €ro
CyOBEKTUBHBIX MpaB. B ykazaHHOM ciydae HOTapHalIbHBIM OpraH M TPa)KJaHUH
SBJISIIOTCSL IBYMSI CTOPOHAMH CIIOPHOTO MaTepHayibHOTO MpaBooTHomeHus. Cy,
paccMaTpHUBAIOIIMI  COOTBETCTBYIOIEE 3asABJICHUE B OTHOIICHUU JCHCTBHIM
COOTBETCTBYIOIIETO HOTAPUAJIBHOTO OpraHa, TMpPOBEpPSIET NPAaBOMEPHOCTh U

tom: T apanenko B., Xymoi3 M. Tlpusnanue rpaxxaannHa HeaeecrnocoOoHbiM // CoBeTckast
rocturma. 1968.Ne6. C.12.

% Ieckona T./I. PaccmoTpenue cynamu rpaxaaHcKuX Jel 1o jkajo0aM Ha JIeHCTBHS
HOTapHAIIbHBIX OpraHoB. Jluc. ... kaum. ropua. Hayk. JI., 1984.C.48.
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000CHOBaHHOCTh OTKa3a B COBEpPUICHHMH HOTapUajIbHOTO neficTBus. IIpn sTOM
Ipolecc 00XKajJoBaHMs BCErJa MPEANoiaraeT HaJu4Hhe Cropa JABYX CTOPOH IO
MOBOJy OMNPEICIIEHHOTr0 CIOPHOTO MPaBOOTHOLIEHUS, 3JIEMEHTaMU KOTOPOTO
ABIAIOTCS uX mpaBa U o6si3aHHOCTU. CornacHo 4.3 ¢1.310 ['TIK P® Bo3HukIIMii
MEXIYy 3alHTEPECOBAHHBIMHM JIMLIAMH CIIOp O IIpaBe, OCHOBAaHHBIA Ha
COBEpILICHHOM HOTapuajbHOM JIEHCTBUHU, PACCMaTPUBACTCS CYIOM B MOPAIKE
UCKOBOTO Ipou3BojcTBa. HoTapuyc M nuua, yrnmoaHOMOYEHHBIE Ha COBEpLICHHE
HOTApUAJIbHBIX JEWCTBUM, TPUBJIEKAIOTCS B TaKUE Jejla B KAayecTBE MHBIX
3aMHTEpPECOBAaHHBIX JHll. [lo3TomMy uMmeronieecss MeXAy HUMHU U 3asBUTEISAMU
pa3HOTIacHs OXBAThIBAIOTCS YKa3aHHOW HOPMOM, DTO CBUAETEILCTBYET O TOM, UTO
€ClIM clieioBaTh cTporo B cooTBeTcTBUU C¢ 4.3 cT.310 I'TIK P®, TOo mr0b6oe aeno
JAHHOW KaTeropuu JOJHKHO PacCMAaTPUBATHCS B MOPSIIKE UCKOBOTO IPOU3BOCTBA.
A crtano ObITh, Aena MO 3asBICHUAM O COBEPIICHHBIX HOTAPHAIBHBIX NEHCTBUSX
Wi 00 OTKa3e B HMX COBEPIICHUH HE COOTBETCTBYIOT CYIIHOCTH 0COOOTO
MPOM3BOJICTBA M HE IOIIKHBI PACCMATPHUBATHCA B TIOPSIKE 0COGOr0 IPOU3BOICTBA.

I'naBa BTopas — «O01ue M0JI0OKEHUS 0COO0r0 MPOU3BOACTBA» COCTOUT
U3 Tpex naparpados.

IMaparpa¢ nepsblii «Ocobennocmu peanuzayuu NPUHYUNOE 2PANCOAHCKO2O
npoyeccyanbHo2o npasa 6 0coooM Npou3eo0Ccmee» WUCCIEAYeT INPUHLHUIIBI
IPaXIaHCKOIO TPOLECCYalbHOIO IpaBa, KOTOPbIE MMEIOT CYLIECTBEHHBIE
OCOOEHHOCTH CBOEH peain3aly B 0COOOM IPOU3BOJACTBE. DTO TAKUE MPUHIIUIIbL
3aKOHHOCTH,  paBEHCTBA  BCEX  IEpell  3aKOHOM,  COCTS3aTENbHOCTH,
JUCTIO3UTUBHOCTH, IIIAaCHOCTU. M3 mx uumcna aBTOp 0000 BBIAEISAET MPUHIUIIBI
COCTA3aTENbHOCTH U AUCIIO3UTUBHOCTH.

CocTs3aTeNbHOCTh B TPAXKIAHCKOM IPOLECCYalbHOM IIpaBE CBs3aHa C
IpoleccoM JoKa3biBaHus. B ocoOom mpous3BoaCTBE Tak e, KaKk B HCKOBOM
IPOM3BOACTBE W B MPOU3BOJCTBE IO [eJaM, BO3HUKAIOUUM U3 MyOIMYHBIX
PABOOTHOUICHHH, CYIIECTBYET Mpolecc aokaszbiBaHus. [Ipu 3ToM B 0cobom
IIPOM3BOJICTBE OCHOBHOE OpeMs JI0Ka3bIBaHUs JIOKUTCS Ha 3asBuTeNst. OH JOJDKEH
JI0Ka3aTh OMNpeAeNIEHHbIE OOCTOSITENbCTBA, C YCTAHOBJICHHEM KOTOPBIX CBSI3aHO
yIOBJETBOpEHHE ero TpedoBanuid. [Ipu 3TOM Cyn MOXKET HE COTrJacuThbCs C
JIOBOJIaMH 3asiBUTEJNsI, MOABEPrHYB HMX COMHEHHIO. B TakoM ciydae 3asBUTENb
00s13aH JT0Ka3bIBaTh CYJy CBOIO IIPaBOTY, B TOM YHCJI€ IPHUBOJS OIpPEACICHHBIE
JI0Ka3aTeNbCTBA, CChUIASCh HAa KOTOPHIE OH OOOCHOBBIBAET CBOIO TOYKY 3PEHMS.
OO0s13aHHOCTD MO JTOKa3bIBAaHUIO C 3asBUTENS HE CHMMAETCS, U HA CyJ C HEro He
nepexsiagpiBaeTcsa. B 3ToM HaX0AUT cBOE NMPOSIBICHUE MPUHIUI COCTA3ATENbHOCTH
B 0COOOM ITPOU3BOJICTBE.

Kpome Toro, B 0coO0M MpOU3BOJCTBE, B CIIy4ae Y4yacTHsl B CyIeOHOM
Ipolecce KpOME 3asBUTENsS JAPYTUX 3aWHTEPECOBAHHBIX JIMI[, BO3MOXHO
BO3HUKHOBEHHUE CTIOpa 00 yCTaHABIUBAEMOM (aKTe MEXy 3asBUTEIEM U APYTUMU
3aMHTEPECOBAHHBIMU JIMLIAMU. B aHHOM cilydyae Ka)KJ0€ JIMLO, y4acTBYIOIIEE B

! Cm.: Tleckosa T.[1. Vka3. cou. C.89.
2 Cm.: Bunoepaoosa P. IloctanoBieHue o0 OTKa3e B COBEPUICHUU HOTApUAIBHOTO JEHCTBHA
/ICoBerckas roctuiusa. 1985.Ned. C.19-20.
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Jiene, TOJDKHO CaMOCTOSTENBHO JOKa3bIBaTh YKa3aHHBIE (PAKTHI 1JiT 0OOCHOBAHUS
CBOEH MpaBoOTHI B oA00HOM criope. [Ipu Takom criope o (pakTe cocTa3aTeTbHOCTD
MPOSIBISIETCS TPAKTUYECKH B TOM kK€ 00beMe, Kak U B T€X BUJAX T'PAKIAHCKOTO
CYZIONIPOU3BOJICTBA, B KOTOPBIX 00s3aTEIHHO TPEIOIaraeTcs HaJIW4Yue CIopa o
B3aMMHBIX TIPaBax M 00S3aHHOCTAX MEXKY JIMIIAMH, YIaCTBYIOIITUMU B JIEJIE.

Bmecte ¢ Tem cremyer y4uThIBaTh, YTO B JelIax 0COOOT0 TPOU3BOJCTBA
nyOJIMYHBIN MHTEpEC, a TakKe MHTEPECHl APYTHX JIHI], KOTOPBIX CyIl HE CMOT TIO
KaKoW-1100 MpUYMHE TIPUBIIEYh B MIPOIECC B KAYECTBE APYTHX 3aMHTEPECOBAHHBIX
JIMI, 3aTparuBalOTCS B TOpPa3lo OOJNBIICH CTENEeHW, YeM B JieJaX HCKOBOTO
NPOM3BOJCTBA, T/I€, KaK MPaBHJIO, PeUb HAET TOJHKO O TpaBax M 3aKOHHBIX
WHTEepecax JIWIl, YJ4acTBYIOIIUX B jaene. Tak, B Jenax o0 yCTaHOBIEHUH (DaKTOB,
UMEIONINX OPUANYECKOe 3HA4YCHHE, YCTAHOBJICHHE OMNpPEISICHHOTO (hakTa
SIBJISIETCS] YCIIOBUEM JIJISI IPEIOCTABJICHHSI OTIPEICIICHHOTO TIpaBa 3asiBUTENIO, a 9TO
HEN30€KHO MOBJIEYET 3a COOOM BO3HUKHOBEHHE COOTBETCTBYIOIIEH O0S3aHHOCTH Y
JIPYTUX YYaCTHUKOB COOTBETCTBYIOIIMX MATEPUATBHBIX TPABOOTHOIICHUA —
OpPTaHOB BJIACTH, UHBIX IOPUIUYCCKUX, a Takke husmdeckux nuil. [Ipu sTom cymy
HE BCET/Ia MOXKET OBITh M3BECTHO 000 BCEX JIUIAX, Y KOTOPHIX YCTaHABINBACMbBIN
dakT moBnedeT B OyaylieM BO3HMKHOBEHHUE OIPEICICHHBIX OOS3aHHOCTEH, U
MO3TOMY CYJI HE BCET/Ia MOXKET IPHBJICYb UX B MPOU3BOJICTBO IO JIETy B Ka4eCTBE
JIPYTHUX 3aUHTEPECOBAHHBIX JIUII.

J17ist TOTO 9TOOBI 3aIUTUTH TTPaBa BO3MOYKHBIX KOHTPAreHTOB 3asiBUTENS, B 4.2
cT.263I'TIK P® ycraHoBiieHa 00s13aHHOCTh CyJ1a MPUBJIEKATh B COOTBETCTBYIOITUN
CyIneOHBI TPOIEeCC YKa3aHHBIX CyOBEKTOB MaTepHUaTIbHBIX MPABOOTHOIICHUN B
Ka4yecTBE APYTUX 3aMHTEPECOBAHHBIX JIUI]. B ’TOM HaXxoIUT CBOE MPOSBICHUE €IIIe
OlHAa OCOOCHHOCTh TPUMEHEHUS TIPUHIMIIA COCTA3aTeIbHOCTH B 0OCOOOM
npousBojcTBe. Ha cyn Boznaraercs 00s13aHHOCTB MO 00€CTIEYeHUI0 MaKCUMaIbHON
COCTSI3aTE€TLHOCTH B TIPOU3BOJICTBE IO Iy, TaK KaK OJHUM M3 €r0 YYaCTHHUKOB
ABIIACTCSA APYro€ 3auHTEPECOBAHHOE JIMIIO, MMEIOIIEe CBOIO TOUKY 3pEHUs, He
BCEI/la COBMAJAIONIYI0 C MHEHHUEM 3asBHUTENS, M KOTOpoe OyneT AO0Ka3bIBaTh
WMEHHO CBOIO To3uInt0. OOs13aHHOCTH 10 MIPUBJICYCHHUIO B TIPOMU3BOJICTBO IO JETY
JIPYTUX 3aUHTEPECOBAHHBIX JIUI SBISACTCS OJHUM W3 MPOSBICHHUH CIICICTBEHHOTO
HaJaya, TaKk Kak UX MPHUBJICUYCHUE CIIYKUT YCTAHOBJICHHIO IO JIETy MaKCUMaIbHON
UCTHHBI. Yepe3 mpuBJIeUeHNEe B TPOU3BOJICTBO IO JAENy IPYTHX 3aMHTEPECOBAHHBIX
JIWII pean3yeTcs crenuduaeckast sl 1eJ1 0co00To MPOU3BOACTBA 00s13aHHOCTH TI0
YCTaHOBJICHHUIO HCTHUHBI.

Bmecte ¢ TeM HEBO3MOXKHO MPEIyCMOTPETh BCE BAapHAHTHI MaTEePHAIBHBIX
IPABOOTHOIICHH, YYaCTHUKOM KOTOpPHIX B OyIyIIeM CTaHeT 3asBUTEIh U B
KOTOPBIX (DAaKT, YCTAaHOBJICHHBIM B MOPSAIKE 0COOOTO MPOU3BOJICTBA, MOBJICUYET 32
co00lf BO3HMKHOBEHHE CYOBEKTHUBHBIX TpPaB Yy 3asABUTENSI W BO3HUKHOBCHHE
COOTBETCTBYIOIIMX 00s3aHHOCTEH y Apyrux Jymwmil. [losTomy Ha Cyn Bo3iaraercs
JOTIOTHUTENbHAST O00S3aHHOCTh 10 TPOBEPKE OOOCHOBAHHOCTU 3asBIICHHBIX
TpeOOBaHMI, TOCTOBEPHOCTH JIOKA3aTEIbCTB, MOATBEPKIAOIINX O0OCTOSTEILCTBA,
Ha KOTOPBIX 3asBUTE]Ib OCHOBHIBAET CBOM TPEOOBaHMS. ITO SBISETCS €Ie OJTHOU
OCOOCHHOCTBIO ~ OCYIIECTBJICHUS MPUHLHUIA COCTA3ATENBHOCTH B 0COOOM
MIPOU3BOJICTBE M MPUYUHON €TO MPOSBICHUS B HEM B «yCEYCHHOM> BHJIC.
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JlelicTBHE Jpyroro OCHOBOIIOJATAIOUIErO IPUHIUIIA JUCIIO3UTHUBHOCTH B
0CcO0O0M MPOM3BOJACTBE TAKXKE UMEET CBOU 0COOEHHOCTH. B 0c0O0M mpou3BoaCTBE
PSMO HE MPEAYCMOTPEHBI CIEAYIONINE TOJTHOMOYHS YYaCTBYIONIUX B JIEJE JIUIL:
IPaBO HA OTKAa3 3asgBUTENS OT 3asBJICHHBIX UM TPeOOBAaHUM; MPaBO HAa M3MCHEHUE
peaMeTa U OCHOBAHHMS 3asBIICHHBIX TPEOOBAHMIA; B CBSI3M C OTCYTCTBUEM CTOPOH
HET UHCTUTYyTa MUPOBOTO coTJanieHusi. Bormpoc o Hanwuuu y 3asBUTENS 10 JeiiaM
0c0o00r0 TIPOU3BOICTBA MTPaBa Ha U3MEHEHHUE MPEAMETa U OCHOBAHMSI 3asIBJICHHBIX
TpeOOBaHUII B 3aKOHOJATENILCTBE B HACTOSIICE BpeMsi HE YpEryJupoBaH, O
HEOOXOJMMOCTH  YCTPAaHEHUs YKa3aHHOTO TpoOena B  3aKOHOJATEIBCTBE
yka3biBaeTcs B naparpade 1.l nucceprarum.

B maparpade BTOopom «Jluya, yuwacmseywwue 8 oOenax 0cob020
npou3800Ccmea, OCOOEHHOCMU — UX  NPABOBO20  NONOJNCEHUR»  WUCCIETyeTCs
MIPOIIECCYATBHBIN CTATYC JIMI], YYACTBYIOIIUX B MPOU3BOJCTBE IO JeIaM 0COO0T0
IPOU3BOJICTBA.

ABTOp [aeT OIpeAeNICHHE 3asBUTENS IO JeJlaM 0CO00ro TPOU3BOJCTBA!
3as6umenb no 0elam 0co6020 NPOU3BOOCMBA MO OOHO U3 JUY, YYACMBYIOUUX 8
oesle, NoO 3asA61€HUIO U 8 UHMEPEcax KOMopo2o 8030ycoaemcs npou3so0cmeo no
deny 06 ycmanosienu coomeemcmeyioue2o PUOUEcK SHAUUMO20, 8 UUPOKOM'
cmbice, hakma c yenvlo y0081emeoperus €20 OXPAHAEMbIX 3aKOHOM UHMEPeCcos.

ABTOp OOOCHOBBIBACT IMOJOXEHHUE O TOM, YTO JPYTHE 3aWHTEPECOBAHHBIC
JWIIa 10 JesaM 0co00T0 MPOU3BOCTBA SIBISIOTCS CAMOCTOATEIHLHBIM BUIOM JIHII,
YYaCTBYIOIIMX B IPOU3BOJICTBE IO JIETY.

JluccepTaHT mpejiaraeT MpPUBJICKaTh JUIsl yYaCTHS B MPOU3BOJCTBE IO JETY
JIPYTHX 3aWHTEPECOBAHHBIX JIMII ITyTEM BBIHECEHHUS OT/IEIHHOTO ONPEICICHUS Cy1a
10 YKa3aHHOMY MPOIIECCYaTbHOMY BOIIPOCY WM MPEAOCTaBISATh UM BO3MOXKHOCTH
3HAKOMHUTKCSI C pe3ybTaTaMHU TPOIECCYATbHBIX JIEUCTBHM, COBEPIICHHBIX 10 MX
BCTymJieHUsl. B cBsi3u ¢ »TuM mpeanaraerca BHeceHue B 4.2 c1.263 I'TIK PD
JIOTIOJIHEHUN  CJIEAYIOIIETo COAep)KaHus: [[pyeue 3aunmepecosanmvie auya
npugnexkaromcs OJisl Y4acmus 8 Npouzeoo0cmee no 0einy 00 6blHeCEeHUs peuleHus
CYOOM nepeou UHCMAaHyuu, O 4YeMm CcyooM evlHocumcsi onpeodenenue. Illpu
npUGIedeHuUu K yuacmuro 8 npou3eoocmee no oeny 0py2020 3aUHmMepeco8aHHO20
auya cyo O00NdHCeH O03HAKOMUMb €20 C pe3yIbmamamu paccmMompeHus oeid,
UMEIOWUMUCS HA YKA3AHHBII MOMEHM, 8bIACHUE V He20, Jiceldem U OHO, YmooObl
paccmompenue makozo oena 0blI0 HAYAMO C CAMO20 HAYald UMW Hem, npu
NONOJHCUMENIbHOM —~ Omeeme HA  YKA3AaHHbIL  8ONPOC — paccmMompeHue  oOeid
NPOU3BOOUMCSL C CAMO20 HAYANA, NPU OMPUYATNETTLHOM Omeeme — NPo0o.IdHCaAemcs
oanvuue.

B mensx nHamboiiee MOJHOTO COONIONCHUS TMpaB W 3aKOHHBIX WHTEPECOB
3asiBUTENICH W JPYTUX 3aWHTEPECOBAHHBIX JIMIl, HEYKOCHUTEIHLHOTO HMCIIOTHEHUS
UMHU CBOMX TPOIECCYAThHBIX OOS3aHHOCTEH CIEMYET 3aKPEMUTh MPABHIO O TOM,

! Ton IOPUINYECKH 3HAYMMBIMHU, B ITUPOKOM CMBICIIE, (JaKTaMU B HACTOsIIEH paboTe
MMOHUMAIOTCSI JIFOOBIE (DaKThI, COOBITHUS, COCTOSIHHS | T.I1., KOTOPBIE UMEIOT MMPAaBOBOE 3HAUEHUE,
TO €CTh C HAJIMYUECM KOTOpBIX 3aKOHOAATCIIBCTBO CBA3BIBACT HaCTyH.HeHI/Ie OHpGI[eJIeHHBIX
MPABOBBIX MOCIEICTBUH.
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YTO 3aSBUTENIN U JIPYTHE 3aMNHTEPECOBAHHBIC JIUTIA MOJIH3YIOTCSI PABHBIMU MPABAMHU
¥ HECYT paBHbIE 00S3aHHOCTH, Kak 3T0 caenaHo B ¢1.38 ['TIK P®. Iloatomy 4.2
ct.263 I'TIK P® mpemmaraercs AOMOTHUTH CIEAYIOMICH HOPMOU: 3assumensd u
opyaue 3auHmMepeco8aHHbvle uYa NOAL3YIOMCSA PAGHLIMU  NPOYECCYANbHbIMU
npagamu u Hecym pasHvle npoyeccyanibrvie 00A3aHHOCHU.

['paxxnanuH, B OTHOIICHUHA KOTOPOTO PACCMATPHUBAETCS JEI0 00 OTpaHUYCHHUH
ero JEeCOoCOOHOCTH WM O TPU3HAHWU €ro HEeJeeCloCOOHBIM JIOJDKEH
NIPUBJIEKATHCS B MPOU3BOACTBO IO JIENy B Ka4eCTBE JPYroro 3anHTEPECOBAHHOTO
auna, o yeM B 4.1 ¢1.284 I'TIK PO cneayer BKIIOYUTH CIEAYIOIIYIO HOPMY:
I padsxicoanun, 8 omuoweHuu KOMopo2o paccmampusaemcs 0eio 0 NPU3HAHUU €20
HeoeecnocoOHbiM, O0JIICeH Oblmb BbI36AH 6 CY0eOHOe 3acedaHue, eciu dmo
B03MOJCHO NO COCMOSHUIO 300pP08bsL  2PANCOAHUHA, NPU IMOM  YKA3AHHbLU
2padicOanun 8 nPoUu3800Ccmee no 0elry NOIb3Yemcs npasamu U Hecem 00A3aHHOCMU
OpY2020 3AUHMEPECOBAHHO20 TUYA.

ABTOp maer ompeneieHUue OPYyroro 3anHTEPECOBAHHOTO JIMIA IO JIeJam
0co00ro MpOU3BOACTBA: /[[pyeoe 3aunmepecosanHoe auyo no oenam 0co6020
npouU3800Cmea AGNAEMcs OOHUM U3 JUY, YYACMEYIOWUX 8 0enax 0co6020
npou3800cmea, npas, 00A3aHHOCMel U 3aKOHHLIX UHIMEPEco8 KOmopo20 MOodlcen
KOCHYMbCA YCMAHOBIEHUE ONPeOesieHH020 10pUOUYECKU 3HAYUMO20, 8 WUPOKOM
cmvicie, gakma, Komopoe cy0 0053aH Npusieub 8 NPou3B00CmME0 no 0ery 0
3auumol YKA3AHHBIX NPAB8 U UHMEPECO8 U HAOIeHCaAuec0 UCHOTHEeHUs. YKAZAHHBIX
obs3aHHOCMEl.

ABTOp TpemjiaraeT paccMaTpUBaTh B paMKax OJHOTO IPOU3BOJCTBA IO
TPaXTaHCKOMY JIEJTy 3asiBICHUS Pa3HBIX JHI 00 YCTAHOBIIGHWU OIHHUX M TEX K
¢dakToB M (MIM) COCTOSIHMU. JTO BO3MOXKHO, KOTJIa B CYJ MEPBOM MHCTAHIIMU IO
BBIHECEHUSI WM PEIICHHs] M0 JedIy O0co00ro MpPOW3BOJCTBA, IPYTUM JIUIIOM
Mo/aeTcs 3asBICHHE 00 YCTAaHOBJIEHWH TOXICCTBEHHBIX (paKTa WA COCTOSHUS.
PaccmoTpenue ykazaHHBIX JByX H 0OoJjiee 3asBICHHM C TOXXJICCTBCHHBIMH
TpeOOBaHUSIMU B paMKax OJHOTO MPOM3BOACTBA OyIeT CHoCcOOCTBOBATH
mporeccyanbHO d3KoHOMUHU. [Ipm 3TOM BTOpPOro 3asBUTENST HEOOXOIHMO
MPUBJICKATh B TMEPBBIM MPOIECC B KAYECTBE APYrOro 3aMHTEPECOBAHHOTO JIUIIA,
KOTOpOe 00JIalaeT TeM K€ 00BEMOM TIpaB, YTO M 3aABUTENH, O 4eM B 4.2 CT.263
['TIK P® HeobxoauMo BHECTH ClieNyIolllee yTouHeHue. Eciu 6 cyo obpawaemcs
JUYO ¢ Npocvboll 06 YCmaHosleHuu axma uiu coCmosiHusl, 006 YCMaHOBNeHUU
KOMOPbIX CYOOM Nepeoll UHCIMAHYUU Yaice 8030YHCOEHO U PACCMAMPUBAETNCI O€l0,
Mo maxoe Juyo OOJICHO OblMb NPUBTIEYEHO 8 NPOU3BOOCMBO NO VKA3AHHOMY Oely
8 Kauecmee 0py2020 3aUHmMepeco8aHHO20 IUYd.

B neiicTByromemM 3aKOHOJATENLCTBE HE PEIIEH BOIMPOC O TMPOIECCYaTbHOM
MpaBoOMpeeMCTBE B 0coOOM TpoOW3BOJCTBE. Tak, B cly4ae, Korja B
COOTBETCTBYIOIIIEM  MaTEepPUATbHOM  TPABOOTHOIICHWH  3aMEHSIETCS  JIMIIO,
Y4acTBYIOIIEE B KAYECTBE APYrOro 3aMHTEPECOBAHHOTO JIMIIA, TO BOIPOC PEIIACTCS
MIPOCTO — Cy/ B JIIOOOM ciTydae JTODKSH MPUBJICYh K YUACTHIO B JIeJIE BCEX JIUII, HA
mpaBa, 00sI3aHHOCTH Y 3aKOHHBIE MHTEPEChI KOTOPHIX MOXKET MOBIHUATH OyIyIee
cyneOHoe pemienue. Hampumep, B NpPOW3BOJCTBE Cyda HAXOIUTCA MO O
NpPU3HAHUM TIpaBa  MYHUIMMAIBHOW  COOCTBEHHOCTH Ha  0ECXO3MHHYIO
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HEABIXKUMYIO Bellb — TpyOonpoBo. Jis yyacTusi B yKa3aHHOM JIeJi€ B Ka4eCTBE
JPYroro 3auHTEPEeCOBAHHOIO JIMIA MPUBJICUYEH COOCTBEHHHUK 3€MEJIbHOTO Y4acTKa,
yepe3 KOTOPBIA MPOXOIUT YKA3aHHBIM TpPyOOMpOBOA C IIENbI0 HCKIIOUYCHUS
BO3MOXKHBIX HApPYIIEHUH MpaB U 3aKOHHBIX MHTEPECOB YKa3aHHOTO COOCTBEHHUKA.
B xome paccMoTpeHHsl Jena IO CYIIECTBY XO35IMH YYacTKa yMHUpPAaeT u
COOCTBEHHHMKOM Yy4yacTKa CTAaHOBHUTCA Jpyroe Jumo — HacieaHuk. C MOMeEHTa,
KOTJa y IPaBOIPEEMHUKA IPYTOro 3aMHTEPECOBAHHOIO JIMIIA MOSBIIAKOTCA NPaBa U
00s13aHHOCTH, Ha KOTOpbIE CyJIe0HOE pEIIeHWE MOXKET OKa3zaThb BIUSHUE, CY]I
00s13aH NPUBJIEUb €r0 K YYACTHUIO B JieJie B KAYECTBE APYTrOro 3aMHTEPECOBAHHOIO
auna. B ykazaHHOM ciydae B KauecTBE APYroro 3aMHTEPECOBAHHOIO JIMI] OyneT
NPUBJICYEH HAacJeAHUK. B ciydae, korga B COOTBETCTBYIOLIEM MAaTE€pUaIbHOM
MIPABOOTHOIIEHUU TMPOUCXOJUT CMEHA JIMIA, SBIAIOLIErOCS  3asBUTEIIEM,
HEOOXOJMMO, HCIOJB3YySl AHAJIOTMIO TIpaBa, PYKOBOACTBOBATHCA MpaBUIIAMH,
ycraHoBieHHbIMU cT.44 ['TIK P®, perynupyromeil mopsiiok 3aMEHbl CTOPOHBI B
Jienax HMCKOBOTO TMPOU3BOACTBA. ABTOp 0OOCHOBBIBAET I1€1€CO00Pa3HOCTD
BHECEHHsI COOTBETCTBYyronlero yrounenuss B 4.1 cr.44 I'TIK P®, uznoxus ee
NEPBOE NPEIOKEHHE CIEAYIOIMM 00pazoM: B cayuasax 6wibvimusi 0OHOU U3
CMOpPOH 6 CHOPHOM UNU YCMAHOBIEHHOM peuleHuem cyoa npasoomHoulenuu, a
makoice 3aa6umens uiu 0py2020 3aUHMepeco8anHo20 Iuya no oenam 0cobo2o
npouseoocmea (cmepmov  2padcOAHUHA, PEOPanu3ayus PUOUYECKo20 uyd,
ycmynka npasa mpebo8anus, nepegoo 0012a u opyaue cayiau nepemenvl Uy 8
obs13amenbemeax) cyo 00OnycKaem 3aMeHy Mo CMOPOHbl ee NPAGONPEeeMHUKOM.
Kpome toro, a63ar Bropoit cT.215TTIK PD HeoOX0AMMO H3I0XKHUTE CIAEAYIOITUM
o0pa3zoM: cmepmu epaxcoaHuHa, eciu CHnopHoe NpPABoOMHOUleHUue O0OonycKaem
npasonpeemMcmeo, Uil peopeaHu3ayuu 1opuouiecKko2o auyd, Komopvle A6NA0mcs
CMOpoHamu 6 oene, MpPemvbUMU JUYAMU, 3AAGTAIOWUMU CAMOCHOAMENbHbIE
mpebo8aHus OMHOCUMENbHO NnpeoMema Cnopa, 3aA6UmensMu Ui opyumu
3aUHMEPeCcO8AHHbIMU TUYAMU NO 0eNAM 0C00020 NPOU3BOOCMEA.

ABTOp CUMTAET, YTO MO KATETOPUSM JI€]1 0COOOr0o MPOU3BOACTBA, IO KOTOPHIM
COTJIACHO HOpMaM COoOTBeTcTBYromux riaB noapasnaena |V I'TIK P neobxomammo
ydyacTHE TPOKypopa, cleayeT oO0eclnednuTb HEYKOCHUTEIbHOE HCIOJHEHHE
YKa3aHHOTO MOoJIoKeHus. [ aToro Hopmy, conepxairyiocs B 4.3 c1.45 ['TIK PO,
0 TOM, YTO HEsBKa MPOKYpOpa, U3BELIEHHOIO O BPEMEHH U MECTE PACCMOTPEHUS
Jiena, He SIBIEeTCA MPENsTCTBUEM K pa3OupaTeNbCTBY J€Nia, CIEAYET HU3bATh.
Kpome Toro, orcyTcTBHE MpPOKYpopa, a TAKkKE€ OTCYTCTBHUE IMPU PACCMOTPEHUU
nena nui, ykazaHHeiX B cT.4/ ['TIK P®, ecnu ux yyactue o0s3aTeIbHO B CUITY
IPsIMOTO YKa3aHHWs 3aKOHA, HA 3aKOHOJATEIbHOM YPOBHE JIOJDKHO OBITh MPU3HAHO
0€3yCIIOBHOM MPUYMHOMN JIJIi OTMEHBI PEUICHUs CyJla IEPBOM MHCTaHUUU. B cBsA3M
¢ otuM 4.2 c1.364 ['TIK P®, B KOTOpOI1 MpUBOAUTCA MEpPEUEHb HAPYIICHUH HOPM
IPOLECCYaJIbHOTO MPaBa, BIEKYUINX O€3yCIOBHYIO OTMEHY pEIleHUs cyda MepBon
WHCTAaHLWU, aBTOp NpeajaraeT JOMOJHUTh OTIAEIbHBIM ITYHKTOM CJEIYIOLIErO
COJICPIKAHUSA: 0eNl0 pACCMOMPEHO CYOOM 6 OmMCYMCmeue npoKypopa aubo uy,
yKazauuvix 6 cmamve 47 nacmoawezo Kodexca, eciu ux yuacmue 0013amensHo 8
CUTLY NPAMO20 YKA3AHUS 3aKOHA.
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Iaparpag Ttpernmit «Xapaxkmepucmuxa  cmaouu  2padtCOAHCKO20
cyoonpouszeoocmea 8 oenax ocoboeo npouzgoocmea». B ykazanHoMm maparpade
aBTOp HCCJIEeNyeT OCOOCHHOCTH, TPUCYIIHE CTagusiM MPOU3BOJACTBA IO
TPpaXTaHCKOMY Jely B Jelax 0co0O0ro MpoOM3BOJICTBA, a TakkKe MpOOJIEeMHBIC
BOMPOCHI, CBS3aHHBIEC C OTAEIbHBIMU CTAIUSIMU MPOU3BOJCTBA MO TPAKIAHCKOMY
Jeny.

Tak, 1o HacTOSIIEr0 BpeMEHU B 3aKOHE HE PEIICH BOIIPOC O TOM, SBIISIOTCS T
JEHCTBUS 3asBUTEINSI, Cy/Jla, B KOTOPBIN MOAAETCS COOTBETCTBYIOIIEE 3asiBICHUE, U
IpYTUX CYOBEKTOB, MPEIIIECTBYIONINE BO30YKIECHUIO MPOW3BOJACTBA IO JACIY,
YacThIO CTaaAud BO30OYKIEHHUS TPOU3BOJCTBA IO eIy W BOOOIIE — BCEro
TPa)XIaHCKOTO Ccyaonpou3BojacTBa. C OAHOW CTOPOHBI, IMOKAa HE BO30YKIEHO
NPOM3BOJACTBO MO TPaXTAHCKOMY JIely, HH O KaKOM TpPaxJTaHCKOM
CyJIOTPOU3BOJICTBE, a CJIEA0BAaTEIbHO, O TOM, YTO yKa3aHHBIC JIMIA SIBISIOTCS

y4aCTHUKAMU IPaXXIaHCKOTO CyJIOTIPOU3BO/ICTBA U HOCHUTEIISIMU
COOTBETCTBYIOIIMX MpaB U OO0S3aHHOCTEW, HE MOXeT ObiThb U peun. C apyrou
CTOPOHBI,  3TH  JACUCTBHS  PETyIUPYIOTCA  HOPMamMH  TPaXJAaHCKOTO

POIIeCCYaTbHOTO TIPaBa, OOJbINAsS YacTh MPAB U 00SI3aHHOCTEH, OCYIIECTBIISIEMBIX
MTOCPEJICTBOM UX COBEPIIEHUS, IPETYCMOTPEHBI YKa3aHHBIMU HOpMamu. [TosTomy
yKa3aHHBIE JCHCTBUSA, KOTOpPhIE HE SBISIOTCS YacThIO MPOU3BOJACTBA TIO
IrpaXIAaHCKUM JIelaM, TEeM HE MeHee, CIeQyeT NpU3HaTh TIPaxTaHCKUMU
npolieccyalnbHbIMU. B CBsI3M ¢ 3TUM aBTOp npeiaraet u3inoxurth 4.1 ct.1 T'TIK PD
caeayronmM o6paszoM: [1opsaook epaxicoanHckozo cyOonpoussooCcmed, a maxice
npoYeccyanbHou 0esimelbHOCMU, HaANPAasieHHOU HaA 8030yicoeHue npou3soocmed
no  2padcoOamckum oenam, 6 ¢hedepanbhbix cyoax odwel  1pUCOUKyUU
onpeoensemcss  Koncmumyyueu  Poccuiickou — @edepayuu, DedepanvHvim
KOHCMUMYYUOHHbIM 3aK0HOM «O cyodebHou cucmeme Poccutickou @edepayuu,
Hacmoawum Koodexcom u npunumaemvivu 6 coomeemcmeuu ¢ HUMU OPYeUMU
GedepanvhbiMu  3aKOHAMU, HOPAOOK  2PANCOAHCKO20 — CYOONPOU3BOOCEA Y
MUPOB02O CYObU, A MAKI}CE NPOYECCYaNbHOU O0essmeIbHOCMU, HANPABIeHHOU Ha
8030)2icOeHUe NPOU3BOOCMEA NO 2PAAHCOAHCKUM Oellam, — PedepanbHbIM 3aKOHOM
«O muposulx cyowsx 6 Poccutickou @edepayuu.

B pelictByromeM 3aKOHOAATENbCTBE HE PENIEH BONPOC O TOM, KaKoe
MOCTaHOBJICHHUE JIOJKEH BBIHECTHU CY/I, €CJIM )K€ Ha MOMEHT MOJIauu 3asBICHUS 110
Jiery 0co00ro Mpou3BOACTBA OJIHO3HAYHO OYEBHJIHO, YTO UMEIOTCSI OCHOBAHMS J1JIS
OTKa3a B YJOBJIETBOPEHUHU 3asiBIICHHBIX TPEOOBaHUI JIMOO OTCYTCTBYIOT yCIIOBUS,
HEOOXOAMMbIE [IJIsi YAOBJIETBOPEHHUS 3asBIICHHBIX TpeOOBaHUI: OTCYTCTBUE
IOPUUYECKON 3aMHTEPECOBAHHOCTH Y 3asBUTEII B YCTAHOBJICHUM FOPUIAYECKOTO
dakta MO0 B BOCCTAHOBJIEHHWU YTPAUYEHHOTO CYIEOHOTrO MPOU3BOJICTBA,
HEJICECTIOCOOHOCTh JIMIIA, JKEJIAIOIIeT0 CTaTh YCBIHOBHTENEM, JMOO WHBIE,
YCTaHOBJICHHBIE HOpMaMH MaTEPUAIIBHOTO nmpaBa 00CTOSITETHCTRA,
MPENSTCTBYIONINE ATOMY, U T.I. B Takux ciydasx pacCMOTpeHUE 3asBICHUH, O
KOTOPBIX OJHO3HAYHO W3BECTHO, YTO OHH HE OYyIyT VyAOBICTBOPEHBI,
Herenecooopasno. [lpumeHenue ke mpoONEAyphl OCTABJICHHS  yKa3aHHBIX
3asiBICHU 0€3 NBIWKEHHS HEYMECTHO, TaK KaK YCJOBUS, NPEMSITCTBYIOIIHE WX
YIOBIIETBOPEHUIO, TUO0 OTHOCATCS K YHCITy HEYCTPAHUMBIX JINOO WX yCTPAHECHHE
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MOJIHOCTHIO WJIM YaCTUYHO HE 3aBUCHUT OT 3asBuUTeNs. Hambosee mpaBHIIbHBIM
sBiisieTcss (B 3aBUCMMOCTH OT BO3MOXHOCTH WX TPHHITHS M PACCMOTPCHHUS B
JaIbHEWIIIEM) BBIHECCHHE ITOCTAHOBJICHUI O BO3BpAIlCHWH 3asBJICHUH JHO0 00
OTKa3€ B WX MPUHATHH. TakuM 0Opa3oM, aBTOP CUUTAET I1eJIeCOOOpPa3HBIM BHECTH
nononHeHue B 4.1 ¢1.134 u 4.1 c1.135 I'TIK P®, ykazaB ciydau, Kacarmmecs
3asBJIEHUH TIO0 JeJiaM 0cOO0r0 MPOU3BOICTBA.

Kpome Toro, B 3akoHe HE MPEAYCMOTPEHO, KaK JOJKEH MOCTYNUTh CyJ B
cllyyae NOJaud 3asBJIEHHUS, HE OTBEYAIOLIEro TPEeOOBAHUSM YCTAaHOBJICHHBIM
CTaThsIMHU, KOTOPbIE HX PEryJUPYIOT, ISl KaXIOW KaTeropuu JAea ocoboro
npousBojcTBa. Hanbosiee JOrMYHBIM B JTAHHOW CUTYyalluu SIBJISIETCS BBIHECEHUE
ompeneneHuss 00 OCTaBIIEHUM 3asBJIEHUS O€3 JBMKEHHUS, TaK KaK YyKa3aHHOE
NPENsTCTBUE MOKET OBbITh YCTPAaHEHO 3asBUTENEM. B CBS3M C 3TUM aBTOPOM
npeiaraercs cuenyomas peaakius 4.1 ct.136I'TIK P®: Cyossa, yecmanosus, umo
3as61eHue 0 8030yHcOeHUU NPOU3BOOCMBA NO 0ely NOOAHO 8 CYO 6e3 COONI0OeHUs.
mpebosanutl, ycmanosienuvix 6 cmamvsix 131 u 132 nacmosweeo Kooexca, a
maxce mpebo8anuil, YCMaHo8IeHHbIX OJisl OMOENIbHBIX BUO08 U Kamez2opull Oell
2padicOancKo2o CyOOnpoOU3800CMSEd, BbIHOCUM OnpeodeieHue 00 ocmasieHuu
3as6nenus 0e3 O08udCeHus, O YeM u3zgewjaem Juyo, nooaguiee 3aseieHue, U
npeoocmasisem emy pazyMHbli CpoK 0Jis1 UCHPABIEeHUs HeOOCMAMKOS.

OTHOCHUTENIBHO Clly4aeB MOJauyM 3asBJICHUS 00 YCTaHOBJIEHUHU (akra Wiu
COCTOSIHMSI, 00 YCTAHOBJIEHUU KOTOPBIX YK€ BO30YXKIEHO MPOU3BOJCTBO IO
IpaKJaHCKOMY JIeNly, HET HeoOXOAMMOCTH BO30YK/IaTh HOBOE MPOU3BOJICTBO 00
WX YCTAaHOBJICHUM, TaK KaK OHM MOTYT OBITh MOJATBEPKIAEHBI PEIICHUEM CYJa I10
paHee BO30YXI€HHOMY IIPOU3BOJICTBY, JAXKE €CIIM OHO BO30YKJIEHO 1O 3asBJICHUIO
JpYroro Jjuiia W JJis yAOBIETBOPEHUS JpYyrux uHTepecoB. [loaToMy K Takum
ciaydasiM cieayeT Takke npuMeHsath 1.5 4.l ¢1.135 ['TIK P® o Bo3Bpamienun
3asiBICHUS. 3asBUTENS K€, KaK yKa3bpIBaeTcs B maparpade 2.2 paGoThl, ciaemyer
U3BEIIaTh O paHee BO30Y>KIEHHOM MPOM3BOACTBE. Eciu OH Kemaer, TO MOXKET
BCTYIUTH B TIPOM3BOJICTBO IO JIETYy B KaU4€CTBE IPYroro 3aMHTEPECOBAHHOTO JIUIIA.
Ecnu ke pemenre o0 yCTaHOBICHUU TakuX (haKTa MM COCTOSIHUSI YK€ BHIHECEHO,
TO 3asBUTEIIO HAPSIY C BO3BPAIEHUEM 3asiBJICHUS CYJIOM, BBIHECIIIUM yYKA3aHHOE
perieHue, T0JbKHA OBITh BBhIIaHA €0 KOmus. Eciin ke Cy/IoM BBIHECEHO PEICHHE
00 OTKa3ze B YyCTaHOBJICHHM (haKTa WM COCTOSIHUS, TO 3asIBUTENIO, €CJIUM OH HE
y4acTBOBaJI B €ro pacCMOTPEHUU B KaueCcTBE 3asBUTENsI WU JAPYroro
3aMHTEPECOBAHHOIO JIMIIA, 3aKOHOM JIOJDKHO OBITh MPEJOCTABICHO IPABO
KAaCCAIlMOHHOTO O0aJIOBaHMsI C MOMEHTA, KOrjJa TakoMy 3asBUTENIO CTajo
U3BECTHO O BBIHECEHHWM YKa3aHHOTO PEIIECHUS MU MOABWIACH HEOOXOJUMOCThH B
YCTAaHOBJICHUM (paKTa WIM COCTOSIHUSL JJIS YIOBJIIETBOPEHHUS OIpEaesIeHHbIX
WHTEPECOB.

Cornmacio 4.3 c¢1.263 TTIK P®, eciu npu mnomaye 3asiBIACHUS WU
pPaccMOTPEHUH JieJia B MOPSIIKE 0COO0ro MPOU3BOJICTBA YCTAHABIUBACTCA HATMYHE
cropa O MpaBe, MOJBEJOMCTBEHHOTO Cyay, TO CYyJ BBIHOCHT ONpeesieHue 00
OCTaBJICHUM 3asBJICHHUS Oe3 paccMoTpenwms. [lpm 3TOM cregyer 3aMeTUTh, YTO
OCTaBJICHUE 3asBJICHUS 0€3 pacCMOTPEHUs 10 BO3OYKIEHUS TPaKIAaHCKOTO Jena
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HE COOTBETCTBYET OOLIMM IIPABUIAM TPAKIAHCKOTO CyI0mpon3BoacTea’. [loaromy
Oomee JIOrMYHBIM OBLTO OBl OCTABJICHHE MOJO0HOTO 3asBICHHUS O€3 IBUKEHUS C
MpPUMEHEHUEM K HEMYy TpaBuja O TOCIEICTBUSX HECOOTBETCTBUA e€ro (opme u
conepkanuto, ycraHoBiaeHHbIMU cT.131 I'TIK P®. [lo stoit mpuumHe aBTOpOM
npemnaraetcs BHecTH u3MeHeHus B 4.3 ¢T1.263['TIK P®, uznoxus ee ciemyronum
o0Opa3oM: 6 cnyuae, eciu npu nooaye 3das6leHUs UIU PACCMOMPEHuUu oend 8
nopsioke 0cob0o2o0 HNpou3BOO0CMEa YCMAHAGIUBAEMCS HAIUYUe CHOPA MeHCOY
VUACMHUKAMU  COOMBEMCMBYIOUWUX MAMEPUATILHBIX NPABOOMHOWEHU 00 UX
B3AUMHBIX NPABAX U 0O0A3AHHOCHIAX, NOOBEOOMCMBEHHO20 CYOY, CYO BbIHOCUM
COOmMEemcmeeHHo onpeoeienue 06 0CmagieHuu 3asa6leHus 6e3 paccCMOmpeHus, 8
KOMOPOM pA3bACHAEM 3aA8UMento U Opy2um 3auHmepeco8aHHbiM JUYAM UX NPABo
paspeuiums cnop 8 nopsioKe UCK08020 NPOU3800Cmad.

B 3akioyeHMM JuccepTaliiMl  TOJBOASTCS WTOTH  MPOBEACHHOTO
uccienoBanusi, ChOPMYIMPOBAHBI OCHOBHBIEC BBIBOIBI, K KOTOPHIM TPHUIIIET aBTOP
JUCCEPTAIINH, a TAKXKE MPEIIOKEHUS IO COBEPIIICHCTBOBAHUIO 3aKOHOIATEIILCTBA.
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