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AKTYaJIbHOCTh TeMbI JUCCEPTANMOHHOrO wucciaeaoBaHusi. HMHcTUTYT
HECOCTOSITEIbHOCTH TO3BOJISIET OCYIIECTBIISATh CTPYKTYpHBIE MPEOOpa3oBaHUs U
CO3MaeT yCIOBHUS I TepepactpelieieHus KamuTajda OT HEpEeHTaOeIbHbIX
IPOU3BOJACTB B HHBbIE c(hepbl IKOHOMUKH. BaHKPOTCTBO CIIy>)KUT OIpeAeIEHHBIM
cTUMyJIOM 3(PeKTUBHON pabOThl NPEANPUHUMATENBCKUX CTPYKTYpP, TapaHTUPYs
OJTHOBPEMEHHO JKOHOMUYECKHE WHTEPEChl KPEIUTOPOB, a TaKXKE TOCYIapcTBa Kak
00ILIero peryiasTopa pblHKa.

C 1992 r. B Poccun cMeHw M Apyr apyra Tpu 3akoHa o OaHKpoTcTBe. B
HACTOSIIEE BPEMsI pacCMaTPUBACTCS MPOCKT BHECEHUSI U3MEHEHUH B JIEHCTBYIOIIHA
3aKOH, MPUHIMITHAIEHO U3MEHSIOIINX UMEIOILYIOCS KOHIIETIIHIO. DTO CBUAETEIBCTBYET,
4TO UHCTUTYT OAaHKPOTCTBA HE MPUOOPEI IO CHX IMOP TOH CTENEHH pa3pabOTaHHOCTH
U IPUMEHUMOCTH, KOTOpasi Obl He TpeOoBaia pepOopMUPOBAHUS.

He mnpekpamarommiics TOCIEAHUE CTOJETHS MOUCK A(PPEKTUBHON MOJeIU
3aKOHOAATEIHCTBA O HECOCTOSITEILHOCTA OOYCJIaBIMBAET aKTyaJbHOCTh BBIOPAHHOM
TEMBbl. YUUTHIBas, YTO MHCTUTYTHI TPAXKAAHCKOTO MpaBa MEHEE BCEro MOBEP>KEHBI
MOJIUTUYECKON TIOJOTUIEKe, WMCTOPHYECKUN aHaJM3 IPaBOBOTO PETyIMPOBAHUS
OaHKpPOTCTBA MOXKET MOJICKa3aTh PEIICHHE CYIIECTBYIOIIUX MPOOJIEM, a «U3y4YeHHE
OTJIEbHBIX COOBITHI TOJIBKO TOTAAa OydeT MMETh IeHY JJI UCTOPUM IpaBa, Koraa
eCTh BOBMOXHOCTb YCIIOBUTB CBSI3b HX C MOCICTYIOLIIMIU» .

Obo3HaueHHass mpobieMa HE OTPAaHUYUBACTCS TOWCKOM M KOMMEHTapueM
JICHCTBOBABIINX KOHKYPCHBIX 3aKOHOB, a TpEIojaraeT u IMOCTaHOBKY BOIpoca 00
UX OCHOBE U MECTE B OOIIEH CHCTEME KOHKYPCHOTO 3aKOHOaTeNIbCTBA, O BIUSHUU HA
HUX MPEALIECTBYIONIETO OMbITA M ONbITA APYTUX HALIMOHAIBHBIX CUCTEM U T.J.

B ocHoBe pycckoro koHkypcHoro mporecca XIX — XX BB. HaxoauTcCs
3aImaIHOEBPOTEHCKas KOHCTPYKIHUS 0aHKpoTcTBa. OMHAKO BILIOTH 10 Hadama XIX B.
B Poccum cymiecTBoBania cBost polieaypa B3bICKaHUS KPEIUTOPCKOM 3a0KEHHOCTH.
Bonpoc — moyemy 3aK0HOAATENh OTBEPT COOCTBEHHBIN CaMOOBITHBIN OIBIT, TPUOETHYB

K 3apyOE€KHOMY, O CHUX TOP OCTAeTCS OTKPHITHIM. TakuMm 00pa3oM, aKTyaau3alius

! Miosepnya H. crounnku nipaBa u cyz JpeBneit Poccun. OmBITHI 10 HCTOPUH PYCCKOTO TPAXKIAHCKOTO
npasa. M., 1869.C. 7.
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npoOiemMaTuku, 00O3HAYCHHAs B HACTOSIICH IHUCCEPTAIMOHHOW paloTe, BhI3BaHA
HEOOXOJMMOCTBIO HCCJICIOBAHUS TMPUYUH PEIENIUy KOHKYPCHOTO TMpaBa W
U3BJICUCHUS YPOKOB M3 OMbITa 3aMMCTBOBAHUS 3apyOeXHOIrO MpaBa Mpu pa3zpadboTke
HAIMOHAIBHOTO KOHKYPCHOTO TIPaBa, a TAKXKE OIMbITa COOCTBEHHOTO PETYJIUPOBAHHS.

XpoHoJI0THYeCKHe PaMKH Hcc/ieaoBaHust. Mcropuorpaduueckoe 1 UCTOPUKO-
IpaBOBOE HCCJeNOBaHME O003HAYEHHON TeMbl OXBaThiBaeT B 3amagHoil EBpore u
Poccun nepuon ¢ X mo XVIII BB., B JlpeBaem Pume — co Bpemen 3axoroB Xl Ta6mwn
10 V B. Ocoboe HuMmanme ynensiercs XVI — XVII BB., xapakrepusyrommmcs
MOSIBJICHUEM TIEPBBIX CIEIUATBLHBIX 3aKOHOB O OAaHKPOTCTRE.

J1Jis MOTHOTO aHaIM3a 3aKOHOMEPHOCTEN CTAHOBJICHUS U PA3BUTHUSI KOHKYPCHOTO
1paBa, X JEMOHCTPAIIMU U OCYILECTBIEHUS CPABHUTEIBHO-IIPABOBOIO aHAJIN3a, aBTOP
oOpamaercss k XIX u XX BB., B epHOJ KOTOPHIX NMPUHUMAINCh U JEHCTBOBAIH
CIleLIMaJIbHbIE KOHKYPCHBIE 3aKOHBI.

Crenennb pa3padoTaHHOCTH TeMbl. IHCTUTYT HECOCTOSTEILHOCTU SIBJIAETCS
00BEKTOM TPHUCTAIILHOTO BHUMAHHS 3aKOHOJATEICH W  YYEHBIX-TEOPETHUKOB
OOJBIIMHCTBA COBPEMEHHBIX rocyaapcTB. OOIIMe paMKu HAyYHOT'O HMCCIEIOBaHUSA
KOHKYPCHBIX OTHOIIEHUH B Poccuu cBOASTCSA K JOPEBOJIOLIMOHHOMY, COBETCKOMY U
COBPEMEHHOMY MEPUOJIAM.

B n1opeBONOLMOHHBINA MTEPUOJ U3YUYEHHUE MPOLiecca UCTOPUUECKOTO Pa3BUTHS
PYCCKOTO KOHKYPCHOTO TIpaBa ObLJIO OCYyIIECTBICHO TOJbKO A. X. ['omsMcTeHoM, paboTa
KOTOPOTO MOJABEprajiacb Kputuke coBpemeHHuUkoB. Tak, H. JI. /[roBepHya ormeuarn,
YTO «TyT HE UCTOPHUS KOHKYPCHOTO TPOIIeCca, a TOJHKO MCTOPHUS KOMU(PUKAIIMUA €TO B
XVIII Beke»'.

3acnyxuBatomias BHUManus padbora K. M. ManbimeBa nocssiiieHa Borpocam
pa3BUTHS KOHKYPCHOTO MpaBa B 3amaaHoil EBporne co BpeMeH puMCKOro mpaBsa U Ji0
COBPEMEHHOTI'0 aBTOPY 3Tara, HO O MOJAOOHBIX MpoIeccax, Mpoucxoaamux B Poccun,

YUYEHBIN HE MUCA.

! Hiosepaya H. JI. K Bompocy o koHkypcHOM mporecce. Pa3bop coumHeHuss r-Ha ['ombMcreHa
«Mcropudeckuit 04epk pycckoro KoHKypcHoro mporecca». CI16., 1888.C. 4.
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TeopeTukn COBETCKOTO MEpPUOJA CYIIECTBOBAHUS 3aKOHOJATEIbCTBA O
O0aHKpOTCTBE (orpaHmueHHBIH dTartoM HOI1a) He ynensuin BHUMaHUS UCTOPHUCCKAM
BOIPOCaM, U Hay4YHBIX paboT B 3TOM chepe HeT.

[IpencraBuTenn COBPEMEHHOrO TMEpUOJA MPOSBWIM OypHBIM HHTEpPEC K
TEOPETHYECKMM M  IPAaKTUYECKMM  BOIIpOCaM  HECOCTOSATENbHOCTH. OpHako
JUINTEJIBHOE BpeMs HCTOPUKO-IIPABOBOM AaCIEKT BO3HUKHOBEHMS W Pa3BHUTHS
paccMaTpUBAEMOI'0 MHCTUTYTA MPAKTHYECKH OCTABAJICA 3a I1OJIEM UCCIIEI0BAHHUS.

IlepBast pabota, MOCBsIIEHHAs BONpPOCAM HCTOPUM KOHKYPCHOI'O Ipolecca,
«CTaHOBIIEHUE M PAa3BUTHE MHCTUTYTA HECOCTOSTENHLHOCTH (OaHKPOTCTBA) B CTpaHAX
3anagnoii EBponbl n Poccun (nctopuko-npaBoBoid acriekt)», aBtop I1. JI. MBaHoB,
nosiswiiack B 2002 r. B 2005 r. Bemmen tpyn O.M. Ceupuaenko «Poccuiickoe
3aKOHO/ATEIbCTBO O OAHKPOTCTBE: K UCTOPUU CTAaHOBIEHU», a B 2006r. —pabdora H.
B. Jlxxarmannze «Pa3Butre 3aKOHOJATENbCTBA U MPABONPUMEHEHUE MO MpodiiemMam
HECOCTOsITeNIbHOCTU W OaHkporcTBa B Poccuiickoit Mmnepum». Bmecte ¢ Tem
yKa3aHHbIE  MCCIIEIOBaHMsS  TOCBSIIEHBI  MPOLECCAM  pa3BUTHS ~ HMHCTUTYTa
HECOCTOATENIBHOCTH M PACKPBIBAIOT MX COJAEpXKAHUWE, BIMSHUE HA OTOT IIPOLECC
IIPEEMCTBEHHBIX CBS3€W U ONbITA HHOCTPAHHBIX CUCTEM KOHKYPCHOTO MpaBa JI0 CUX
IIOp OCTAaETCs HE U3yYECHHBIM.

He nocrtarouHo pa3paOOTaHHBIMU SIBJSIOTCS M BONPOCH IPEEMCTBEHHBIX
cBszeil. [IpaBoBas mpupoaa pereniuu noABepraiach pacCMOTpeHHo B padbortax .M.
Asnarynosoit (2003),B pamkax B3auMOJCHCTBHSI HAI[HOHAIBHBIX MPABOBBIX CHUCTEM,
E.1O. KypsimeBa (2005), paccMaTpiBaBIIEro TEOPETHUECKUE BOMPOCH! PEICTIIIUU B
nenom, C.B. Tkauenko (2006),n3y4aBiiero BOIpoCkl TEOPHUH U UCTOPUN PELETIIIHH
PHUMCKOTO IIpaBa.

Teopernueckas 6a3a ucciaegoBanus. licronb30BaHHbIE aBTOPOM MCTOYHHKHU
MO’KHO pa3JIeiNTh Ha JBa OJoKa:

1) oOmereopeTnyeckuii OJOK, 3aTparvBalOIIMK BOMPOCH PEEMCTBEHHBIX
cBsizeH, mpeacTasieH padoramu no guiocopun (A.U. AdanaceeBa, B.K. bakmryTos,
2.A. bamnep, I'erens, H.B. [Ipsuenko, b. M. Kenpos, K. Mapkc, 3.A. Mykaies, A.Il.

lentymuH, ®. DHreNbC U T.J1.) ¥ 110 TCOPHH MpaBa u rocynapctsa (I.M. A3Harysosa,
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B.K. ba6aes, I''K. Edpumos, ¢. P. Uepunr, B.E. Kpyrckux, B.U. Ky3nenos, E.1O.
Kypsimes, H. HenoBcku, T. B Hakoneunas, B.H IIpotacos, B. A. Psibakos, C.B.
Tkauenko, I'.B. IlIBekoB, 3. M. UepHHUIOBCKHUH H T.1.).

2) WUCTOpPUYECKHMH OJIOK, BKJIIOYAIOIIMKA AaCIEeKThl W3YYeHHUs IPOIEeCCOB
pa3Buths KOoHKypcHoro mpasa (M.B. Apxumos, A.D. bapmaskuii, A.Il. Bammumos, B.
Bnagumupckuii-bynanos, C.1. I'anenepun, A.X. I'onemcren, A.W. I'ynses, H.B.
Jlxarmanmze, A.A. JloopoBonbckuit, H.JI. {toBeprya, A. 3aroposckuit, [1.J1. UBaHoOB,
C. Kaszumupon, K.M. Mansmues, K. Ilo6emonocues, B.C. Canosckuii, B.U.
Cepreesuu, M. B. Temokuna, B.H. TxaueB, A.®. Tpaitnun, H.A. Typ, H.AI.
TyrtkeBuy, ['.®. lllepmeneBuy u ap.).

O0beKTOM HACTOSIIET0 JUCCEPTAIMOHHOIO MCCJIEIOBAHMA  SIBIISIFOTCS
MPOLECCH Pa3BUTUS MPABOBOIO PETYIUPOBAHUS OTHOILICHHM HECOCTOSITEILHOCTU B
HpeBuem Pume, Aurnuu, I'epmanun, Utanuu, @pannun u Poccun B mepuoa ¢ V B.
1o H.3. 10 XVIIl B., a Takke BIMsHUE HA HUX TTPEEMCTBEHHBIX CBSI3EH.

IIpeaMer wuccieq0BaHUsI COCTABIAIOT OObIYaM M 3aKOHOJAaTeNbHas Oa3a
KOHKYypcHOro mnpoiiecca JIpesuero Puma, Aurnuu, ['epmanuu, Utanuu, @paHuuu u
Poccum (¢ V B. 10 H.3. 1o XVIII B.).

eab auccepTanMoOHHOI0 UCCJIEI0BAHMS COCTOUT B KOMIUIEKCHOM TE€OPETUKO-
METOJIOJIOTUYECKOM aHaJIM3€ MPOLIECCOB CTAHOBJICHMS, PA3BUTHS, B3aUMOICHCTBUSA
[IPaBOBOT'0 PETYJIMPOBAaHMS KOHKYPCHBIX OTHouleHWid B JlpeBHem Pume, 3amanHoii
EBponie u Poccuu, BiMsiHME Ha HUX NMPEEMCTBEHHOCTH U PELEIIHNHU, B PACKPHITUU
OCHOBHBIX «BHECHAITMOHAJIBHBIX» CTOPOH KOHKYPCHOTO TMpoIlecca W CaMOOBITHBIX
MPOSIBJIEHUNA HCCIEAYEMbIX OTHOLICHUWM B Poccuu, B ONpENeNeHUM OCHOBHBIX
3aKOHOMEPHOCTEH B Pa3BUTHH KOHKYPCHOI'O MpaBa, B OMpEAeICHUN U 000CHOBAaHUU
XPOHOJIOTMUYECKUX PAMOK MCCIIEIOBAHUSI KOHKYPCHBIX OTHOILIEHUM B YKa3aHHBIX CTpaHaX.

O6o3HaueHHas 11eJIb MOPOXKIAET HEOOXOJAMMOCTh €€ KOHKPETH3allMH B Psije
CIEIYIOIINX OCHOBHBIX 3a/1a4:

* MPOAHAIM3UPOBATH OOIMIETEOPETHUYECKUE MOAXObI K MOHUMAHHUIO TPEEMCTBEHHBIX
CBsA3eH (IPEeMCTBEHHOCTH U PELICTIIINN);

¢  OHIpeACIMTb COACPKAHNEC ITPEECMCTBCHHOCTH 1 PECUCIIINUHA C MO3ULAMN TCOPHH IIPaABA,



-

* HCCIIEIOBATh CYIIHOCTh OTHOIIEHWW HECOCTOSITEIbHOCTM W HMX BIMSHHE Ha
MEPHUOIN3ALMIO UCCIEN0BAHUS KOHKYPCHBIX OTHOLLICHUM;

* 0003HaUYUTh U OOOCHOBATh XPOHOJIOTHYECKHE PAMKHU U3YyUYCHHUS MPEEMCTBEHHBIX
CBSI3€M B KOHKYPCHOM 3aKOHO/IaTEJIbCTBE,;

* BBIABUTH U MPOAHATM3UPOBATH HOPMATHUBHYIO 0a3y M WHCTUTYTHI KOHKYPCHOTO
npornecca JIpesuero Puma, Auriuum, ['epmannu, @pannuu n Utamuu (V B. 10 H.O.
— XVIII B.);

* NPOAHAIU3UPOBATH MCTOYHHKHA IPABOBOTO  PETYJIUPOBAHUA  OTHOILLICHUU
HecoctoaTenbHocTH B Poccuu X — XVIII BB. ¢ 11e/1b10 BBIABIEHUST 0COOEHHOCTEN
HAIIMOHAJILHOTO PETYJIMPOBAHUS U HAJIMUMS TPEEMCTBEHHBIX CBSI3EH;

* PACKPBITH COJIEpIKAHUE PyCCKOro KoHKypcHoro npouecca X — XVIIl BB.;

* ONpEIEIUTh 3aKOHOMEPHOCTH CTAaHOBJICHUSI Y PA3BUTHSI PABOBOIO PETYJIMPOBAHUS
OTHOIIIEHUM HECOCTOSTEIbHOCTH.

Mertonosioruueckasi 0CHOBa MccjaenoBanus. [Ipu rccnenoBannu 0003HaAYCHHON
TEMbl aBTOP HEMOCPEACTBEHHO PYKOBOJCTBOBAJICS JUAJEKTUYECKUM METOAO0M,
MPEINOJararoMM U3y4YEeHUE MPABOBBIX SIBJICHUM C TOUKHU 3pEHUS pa3BUTHUS. TaKxke K
YUCITy UCTIOIB3YEMBIX METOJIOB MOYKHO OTHECTH JIOTUYECKUI, CHCTEMHBIN, UICTOPUUECKUI
METObI, METOJA KJIacCU(PUKAIMN TOCYAAPCTBEHHO-TIPABOBBIX SIBJICHUH, IOPUIUKO-
aHAJTUTUYECKOW 00pabOTKM HOPMATHUBHOI'O MaTepHalia, €ro KOMMEHTUPOBAHHE H
cucTeMaTu3alms.

Ocoboe MecTo B MpOLIECCe HCCIEIOBAHMS 3aHSJI METOJ CPaBHUTEIBHOTO
MIPABOBEICHUS, UCIIOIb3YEMBI MPU BBISIBICHUM 3JIEMEHTOB CXOJICTBA B Pa3JIMYHBIX
HAIIMOHAJIbHBIX CHCTEMAaX KOHKYPCHOIO NpaBa C LEJNbI0 OINPEACIICHUS CTENEHU
MPEEMCTBEHHOCTH U PELEIIIMU B 3aKOHOAATENbCTBE POCCHU 0 HECOCTOSITEIBHOCTH.

HayuyHasi HOBH3HA JMCCEPTALMOHHOIO HCCJIEAOBAHMS ONPEACIACTCS TEM,
YTO OHO SIBJISIETCS KOMIUIEKCHBIM HUCCJIEJOBAHUEM, BBITIOJIHEHHBIM B pAMKaX UCTOPUHU
rocyiapcTBa M IIpaBa, KOTOPOE PACKPHIBAET HCTOPUYECKU CJIOKUBIIMECS TPU
Pa3BUTUU KOHKYPCHBIX OTHOIIEHWW B3aMMOCBSA3W HALIMOHAIBHOIO PETYJIMPOBAHUSA C

COOCTBEHHBIM MPpCAMICCTBYIOIIIKUM OIIBITOM M OIIBITOM IIPAaBOBOI'0 PEryJivupoOBaHHs



8
HECOCTOSATEILHOCTH HWHOCTPAHHBIX TOCYJapCTB W OOOCHOBBIBAET CaMOOBITHOCTH
PYCCKOTO KOHKYPCHOTO MPOLIECCA, €€ MPUYHNHBI.

Cnemnu@durika HACTOSIIETO0 UCCIAEAOBAHUS 3aKJIOYaeTCsl B TOM, 4YTO OHO
OCYIIECTBIJISIETCSI HA CTBIKE PA3JIMYHBIX HAYYHBIX OTPACIEHd — TEOPUHU U UCTOPUHU
mpaBa, a TaKkXKe TIPaXJIAaHCKOro IpaBa M MPEJCTaBISIET COOOH OJIHY M3 TMEPBBIX
MOMNBITOK PACCMOTPEHHUS] MHCTUTYTA HECOCTOSATEIIBHOCTH IYTEM CPABHUTEIHHOTO
aHanu3a OOMMX 3aKOHOMEPHOCTEW W TMEPUOAM3AIUH, MPUCYIIUX HCTOPUIECKOMY
MPOLIECCY MPABOBOTO PETYJIMPOBAHUA KOHKYPCHBIX OTHOIICHWH, KaKk B 3amagHou
EBponie, Tak m B Poccum, a Takke BO B3aUMOCBSI3H C MPEEMCTBEHHOCTBIO H
pelenuuen, ux BIMSIHUEM Ha CTAHOBJIEHNE KOHKYPCHOTO IPAaBa.

Ha 3ammTy BHIHOCATCSH CJIeAyI0IIe OCHOBHbIE MOJI0KEHMSI:

1. IlpoBeneHHbIN B qUCCEPTAMM KOMIUIEKCHBIA aHAJIN3 OOIIETEOPETHUECCKIX
MOJXO0J0B K MOHUMAHUIO PEUENIMU U MPEEMCTBEHHOCTH B MIPaBE IMO3BOJIUI aBTOPY
0000ITUTh HMEIOUTUECS TO3UIMK B TPU KOHIEHIMH <IIPOMPEEMCTBEHHYIO,
CIPOPELENTUBHYIO» U <«HEraTuBHyro». lIpeacraBurenn «ponpeeMCTBEHHOTO»
HamnpaBJICHUs] B KAYECTBE OCHOBHOI'O Hadasia BBIJICIISIIOT MPEEMCTBEHHOCTh B TPaBE,
MMOHMMAasi PEUENUUI0 KaK €€ BHUJ;, <IPOPELEINTHUBHOE» HAMNPABICHUE OTAACT
MEPBEHCTBO pEUENIMHU, TOHMUMAas NPEEMCTBEHHOCTh B TMpaBe B KAuyeCTBE
Pa3HOBUIHOCTH PELEIIMH OO0 ee dJIeMeHTa. B paMkax «HeraTMBHOW» KOHIICHIIUU
HAIIUTA OTPAYKEHUE MOJIXObI, OTOXKIECTBISIOIINE CIOPHBIE KATETOPHH.

2. CoaepxaTebHbIM U JIOTMYECKUM aHAIM3 KaTErOpui «IIpeeMCTBEHHOCTh B
IIpaBe» M «Perenius» M03BOIIIT CPOPMYIHUPOBATH TEOPETUUECKOE MOJIOKEHUE O TOM,
YTO IMOJ MPEEMCTBEHHOCTBIO B MPABE CIEAYET NMOHUMAaTh YCBOEHHE, COXPAHEHHE
HAIIMOHAJIBHOM CHUCTEMOM MPAaBOBOTO PETYJIUPOBAHUSI CBOETO «COOCTBEHHOTO»
IIPABOBOT'O OIbITA, HAKOIUIEHHOTO MNPEAIIECTBYIOIIMM HCTOPUUYECKHM PA3BUTHUEM,
MOJ] peLeNnIMe — MPOILECC 3aMMCTBOBaHUS OJIHUM TOCYAapCTBOM OIBITa MPABOBOTO
peryMpOBaHKs HAIlMOHAJIBHON MPABOBOM CHUCTEMBI APYroro rocyaapctsa (Ipyrux
TOCY/IapCTB).

3. Ucxonas 13 yKazaHHOTO TOHUMAaHMS MTPEEMCTBEHHOCTH M PEIIEIIIUU B MPaBe,

dABTOPOM CJICJIaH BbIBOJ O HAJIUYHUH obenx KaTeFOpI/Iﬁ B IIpoHecCCC CTAHOBJIICHUS U
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pa3BUTHS TPABOBOTO PETYJIUPOBAHUS OTHOIICHUN HECOCTOATETHHOCTH. [Ipu sTOM
peleniuu  MOABEPTaTUCh HOPMBI JIPEBHEPUMCKOTO KOHKYPCHOTO TIpoOIlecca: B
Uranuu n ['epManun — dyepe3 MCTOUYHUKHM MpaBa U TOJKOBaHUs [IpeBHero Puma, BO
@paHIUK — Yepe3 UTAIBbSHCKOE MpaBo, B Poccun — yepes 3amagHOEBPONEHCKUI
KOHKYPCHBIH Mpoliecc.

4. Vcropuueckoe pa3BUTUE KOHKYPCHOTO MpaBa ¢ TOYKU 3PEHHUS UCCIEI0OBaHUS
(hOopMalTbHBIX UICTOYHUKOB, CBUICTEIILCTBYET, YTO COBPEMEHHBIE MTPABOBBIC CUCTEMBI,
c(hopMHUpPOBABIINE KOHKYPCHOE IPAaBO CaMOCTOSATENIbHO B OOIIEM BHUE MPOILLUIM B
CBOEM pa3BUTUU TPU JTama. dTal OOBMYHOTO KOHKYPCHOTO TIpoIlecca, JdTarl
OTPBIBOYHOTO PETYJIUPOBAHUS OTHOIIEHUH HECOCTOSTEIILHOCTH, 3TAll CHEIUATBHOTO
IPaBOBOT'O PEryJIUPOBAHUS KOHKYPCHBIX OTHOIeHUH. B Poccun stan cnernuanbHOro
MIPABOBOTO PETYIMPOBAHUS KOHKYPCHBIX OTHOIICHHUI OTINYACTCS BBIICICHUEM B HEM
TpeX TMEpUOAOB, OOYCIOBJICHHBIX MPOUCXOMASIIUMU TOJUTUYECKUMU COOBITUAMM:
JIOPEBOJIOLIMOHHOTO, COBETCKOT'O, COBPEMEHHOTO.

YuuteiBas OCOOCHHOCTH BIUSHUS PEIENIUA WHOCTPAHHOTO OMbITa U
pEeryaupoBaHusl B Pa3BUTHUM KOHKYPCHOTO Mpoliecca OTACNIbHBIX TOCYAAapCTB, MbI
MO>KEM TOBOPHUTH O BBIJICTICHUU BHYTPH HAIIMOHATILHON CUCTEMBI HECOCTOATEITLHOCTH
JOPELENIMOHHOTO, PELIETIIMOHHOTO U TOCTPELENIIMOHHOTO IEPUOIOB.

5. Ha ocHoBe aHaym3a U 000011IeHHUs MPU3HAKOB KOHKYPCHBIX OTHOIICHUN ObLT
CIEJIaH BBIBOJI, YTO €AMHCTBEHHBIM MPU3HAKOM OaHKPOTCTBA, CBUACTEIbCTBYIOIIUM
0 HEoOXOJUMOCTH CIEHHMATIBHOTO PEryJupoBaHUsl, SBIAETCS HECIOCOOHOCTD
JOJDKHUKA B YAOBIIETBOPEHUU KPEIUTOPCKUX TpeOoBaHWi. B cBsA3M ¢ ueM aBTOpOM
ObLT 000CHOBAH TE3HC, YTO B KAUECTBE NICTOYHUKOB KOHKYPCHOTO MpaBa HEOOXOAMMO
paccMaTpuBaTh M JOKYMEHTBl T€X OJIOX, TIJ€ B3bICKAHHWE OCYIIECTBISIETCS Ha
JUYHOCTh, M COOTBETCTBEHHO BECTH IMEPUOMM3AIMIO PYCCKOTO KOHKYPCHOTO
3aKOHOJIATENILCTBA BOIIPEKH CIIOKMBIIUMCS B Hayke B3risiiam, He ¢ XVIII B., a ¢ XI B.

6. [IpoBeneHHbI B auUCCEpTALMM MUCTOPUKO-TIPABOBOM aHAIU3 KOHKYPCHOTO
3akoHojaTenbcTBa JlpeBHero Puma, a taxxe ctpan 3anagHoit EBponbl u Poccum 3a
nepuon ¢ Xl mo XIX B. mo3Bosui aBTopy chpopMUpOBaTH OCHOBHBIE 3aKOHOMEPHOCTH

CTAaHOBJICHUA U PA3BUTHUS IIPABOBOTO PCTYJINPOBAHUA OTHOIICHUI HECOCTOSTEIHLHOCTH.
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Omnpenenensl W 00OCHOBAaHBI CJIEAYIONIME 3aKOHBI HCTOPHUYECKOTO Pa3BUTHUSA
KOHKYPCHOTO TMpoIlecca: CaMOYIpaBCTBA B KOHKYPCHOM IIpoliecce; IEpBEHCTBA
JIMYHOTO B3BICKAHUS,; MIPE3YMITIIUN HETOOPOCOBECTHOCTH HECOCTOSATENBHOTO TOJKHUKA,
COITYTCTBUS KOHKYPCHBIX OTHOIICHUH; COXpPaHEHUs] HEYIOBJICTBOPEHHBIX TPEOOBAHMIA;
BHEILIHETO BO3JECUCTBUS, NEpexoAa OT JIMYHOTO B3BICKAHUS K HMYIIECTBEHHOMY
YJIOBJIETBOPEHUIO TPEOOBaHU KPEIUTOPOB; 3aIIUThI TOPrOBOr0 000pOTa; CONMMKEHHUS
IpOLEAYP HECOCTOATEIBHOCTH KYMIIOB U JIMII, HE OCYIIECTBISIONINX TOPTOBIIIO.

7. IIpoBefieHHBIN coMCKaTeNeM aHajIu3 MOKa3bIBAET O CTENEHU BIUSHUS HOPM
0OBIYHOTO PYCCKOTO IpaBa Ha MOPSIOK pa3pelleHrs KOHKYPCHBIX Aenl. B pabote
000CHOBBIBAETCS MOJOKEHHE O TOM, 4TO B PoccHM KOHKYpPCHBIH Mpoliecc BIUIOTh 10
XVIII B. pa3zBuBajcs Mo OTIMYHOMY OT 3aIlaIHOEBPOIEHCKOT0, CAMOOBITHOMY ITYTH,
KOTOPBIN 3aKIH0YAJICS B IIUPOKOM M MPEUMYIIECTBEHHOM MPUMEHEHUU MEp JINYHOTO
B3BICKAHMSI — <IIPaBEXkKa» M «BbIJAYN TOJIOBOIO.

8. B Poccuu, npu HanM4yMy HaIMOHAJILHOTO OMNbITA PErYJIUPOBAHMS OTHOLICHUH
HECOCTOSITENIbHOCTH, OOpalleHue K HHOCTPAHHOMY KOHKYPCHOMY TMpaBy ObLIO
00OBEKTUBHO B CHUJIy HEAOCTATOYHOCTU COOCTBEHHBIX MCTOYHUKOB M «OTCTAJIOCTH»
OpUMEHSEMbIX Tpolenyp. JluccepraHT NPUXOAUT K BBIBOAY, YTO NPUYMHAMU
c1aboro pa3BUTUS 3aKOHOJATEILCTBA O OAHKPOTCTBE B yKa3aHHBIA NEpHO] ObUIH
OTCYTCTBHUE PELENIMA PUMCKOTO IpaBa; HEJOCTATOYHOE YPETYJIMPOBAaHHUE MOpsAKa
CY/IONPOU3BOJICTBA KAaK TaKOBOTO; OTCYTCTBUE JOKTPUHAJIBHOTO OCMBICICHUS H
000CHOBaHUS KOHKYPCHBIX OTHOILICHUH.

Teopernueckass 3HauuMocTh wucciaeaoBanusa. CdhopmynupoBaHHbIE B
UCCIIEIOBAaHUHM TEOPETHUUECKHE IMOJIOKEHUSI M BBIBOJBI PA3BUBAIOT U JOMOJHSIOT
4acTh pa3lieJIoB OOIIed TEeopur U MCTOPUU OTEYECTBEHHOTO M 3apyOeKHOIo
roCy/apcTBa U MpaBa, a TAak)Ke I'PaXkIaHCKOTO IpaBa.

[IpoGnemMbl B3aMOIEUCTBHS TOCYAAPCTB B MPOIECCE CTAHOBJICHUS U PA3BUTHUS
IPaBOBOT'O PErYJIUPOBAHUS KOHKYPCHOI'O Mpolecca, UCClIeyeMble B IUCCepTaluH, a
TAaKXe€ BIIMSHHAE HA YKa3aHHBIE MPOLECCHl TPAAMIMN 3KOHOMHUYECKOW M IPaBOBOMU

KYJIbTYPBhI, I‘OCYI[&pCTBCHHOﬁ BJIACTH OIIPCACTIAIOT TCOPETUUCCKHU BA)KHBIM ACIIEKT B
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Kpyry pyHIaMEHTaIbHBIX MPOOJIEM U UX HOBOE OCMBICIICHHE. AHAIIN3, 00001IIeHNE 1
HAJIMYKME HOBBIX BBIBOJOB OOYCIIABIMBAET TEOPETHUYECKYIO LIEHHOCTh HACTOSILEH PaOOTHI.

HayuyHo-npakTuyeckasi 3HAYMMOCTb HCCJIEAOBAHUS 3aKJIIOYAETCS B TOM,
YTO BBIBOABI U HH(pOpMAIMs, COJEpKalecss B padoTe, MOTYT HCIOJB30BaThCS B
npoliecce NpenojaBaHus U U3y4eHHs] y4eOHbIX AUCHMIUIMH, npeaycMoTpeHHbix ['OC
BITO no cnenmansaoctr 030501.65 ¥OpucnpyaeHius» (Teopusi rocyapcTsa U Mpasa,
UCTOPHUSl OTEUYECTBEHHOTO TOCYAAapCTBAa M TpaBa, MCTOPHs TOCyAapcTBa MU TpaBa
3apyOeXHBIX CTPaH, TPAKIAHCKOE MPABO0), a TAKXKE CIEIMAIBHBIX KypcoB. Tak, BOIPOCHI
UCTOPUHM KOHKYPCHOI'O Tpollecca H3y4yaroTcs B paMKax IucuuiuinHbl «lIpaBoBoe
perynvpoBaHue OaHKPOTCTBa», MpenojaBacMoi Ha ropuaudeckoMm (axynprere [OY
BIIO «Bstckuii rocyaapcTBEHHBIM F'yMaHUTApHBIN yHUBepcUTeT» (r. Kupos).

JluccepTallMOHHBIM MaTepuan MOXET ObITh IMOJIE3eH MpU MOCIETYIOIEM
U3y4eHUU NpodsieM 0aHKPOTCTBA, a TAK)KE MPEEMCTBEHHBIX CBSI3EH.

Takke Hay4YHO-TIPAKTUYECKOE 3HAYEHUE HACTOSIIEr0 JAUCCEPTAMOHHOTO
UCCIIeIOBaHMUsI OOYCJIOBIEHO TEM OOCTOSITEILCTBOM, YTO MHOTHME COCTABIISIOIIUE
COBPEMEHHOI0  MPAaBOBOTO  PErYJIMPOBaHHUS  OTHOILIECHHH  HECOCTOSTENHLHOCTH,
JOTMATUYECKUE KATeTOPUH KOHKYPCHOTO TMpaBa BOCXOAAT K MPUHIIUIIAM U CTPYKTYPE,
BbIPAOOTAaHHBIM MPEIIIECTBYIOIIMMHU UICTOPUUECKUMHU SMTOXAMH.

AnpobGauusi pe3yJbTATOB HCCIeAOBAHUS. TeopeTuyeckue MOJIOKEHUS
JUCCEPTAIMOHHOTO MCCIEI0BaHUsl ObUIM ampoOHpOBaHbl B HAYYHBIX JUCKYCCHUSIX H
BBICTYIUIEHUSX Ha: V MexayHapoaHoil KOH(EepeHIMH CTYJIEHTOB M acCIUpaHTOB
«Tpagunuu W HOBAIlMM B CHUCTEME COBPEMEHHOIrO poccuiickoro mpaBa» (Mockaa,
2006 r.), PernonanbHOi HaydYHO-IPAKTHYECKOW KOH(PEPEHINH «AKTyaJIbHBIE MPO-
Os1eMbl HecocTosTeabHOCTH (OaHkpoTcTBa)» (Kupos, 2006r.), «CoBpeMEHHOE COCTOSHHE
U TIEPCIEKTUBBI PAa3BUTHS MATEPUATHLHOTO U MPOIECCYaIbHOTO TpaBa B YCIOBHSX
cyneoHo-npaBoBoii  pedopmbr» (r. Ilensa, 2006 r.), <«AKTyajabHbIe MPOOJIEMBI
IOPUIMYECKON HAyKU U MpaBoONpUMeHuTeNbHON npaktuku» (Kupos, 2006, 2007T.),
«Pocculickasi rocy1apcTBEHHOCTh B Hauane XX| Beka» u T.1.

OcCHOBHBIE TIOJIOKEHUS U BBIBOJIbI UCCIIEIOBAHUS O0CYKIAMCh HA 3aCEaHUsAX

kadenpbl rocynapcTBeHHO-TPaBoBbIX quctuiuia ['OY BITO «BsiTckuit rocynapCcTBEeHHBIN
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TYMaHUTapHBIN YHUBEPCUTET» U Kadeapsl Teopun rocyaapctsa u npasa ['OY BIIO
«CapaToBCKasi TOCYy/IapCTBEHHAsI aKaJIeMHs MpaBa», a TAaKKe OTPaxkKeHbl B paboTax,
OMyOJIMKOBAHHBIX aBTOPOM.
CTpyKTypa AuccepTALMU OMPEICISICTCS METbI0 U 3aJadaMu HCCIICIOBAHUS.
Pabota coctouT u3 BBeeHU, TpeX IJ1aB, oobeaunstonux 11 naparpados, 3akmoueHus,

CHHCKA MCIIOJIb30BaHHOM JUTCPATYPhl U HCTOYHHUKOB.

OCHOBHOE COIEP XAHUE PABOTHBI

Bo BBeeHHM 00OCHOBBIBAETCSI BBIOOP TEMBI AUCCEPTALMH, €€ aKTyaJbHOCTb,
CTENEHb Hay4YHOH pa3pa0OTaHHOCTH M HOBM3HA, POPMYIUPYIOTCS OOBEKT, NPEAMET,
LENb U 33/1a4U UCCIIeI0OBaHUsl, TEOpPETUUECKass U MPaKTHUUeCKas 3HAYMMOCTh padOThI,
(OpMyIUpPYIOTCS OCHOBHBIE IIOJIOKEHUS, BBIHOCUMBIE Ha 3alllUTy, YKa3bIBAIOTCSA
CBeJZleHUs 00 anmpobanuu pe3yabTaTOB UCCIICIOBAHNUS.

[lepBas rnaBa «Teopernueckue acneKkTbl MPodJieMbl NPEEMCTBEHHOCTH U
peneniuu B MpaBe» COCTOUT U3 TpeX maparpados.

B maparpape 1.1 dloHsTHe NPEEMCTBEHHOCTH U PELENIUN» aBTOPOM
paccMaTpuBaeTcsi  COJIEp)KaHME IPEEMCTBEHHOCTH C MO3uuuu  (uiocodpumu.
[IpeeMCTBEHHOCTD €CTh CBSI3b MEXKIY PAa3TUYHBIMU dTanamu (CTYNEHSIMH) Pa3BUTHS,
CYLTHOCTb KOTOPOW COCTOMT B COXPAHEHWHU TE€X WJIM MHBIX AJIEMEHTOB LIEJIOr0 WU
OTJIENbHBIX €T0 XapaKTePUCTHUK IPU NEPEX0]I€ K HOBOMY COCTOSIHUIO.

[IpeeMCTBEHHOCTh SIBISIETCS 00A3aTENIbHBIM 3JIEMEHTOM pPa3BUTHs, Omarogaps
KOTOpPOW MPOUCXOIUT OOOralleHUe COAEP KAHUS: HOBOE, YAECPKHUBAsI B CHATOM BHJIE
IOJIOKUTENbHBIE MOMEHTBHI CTAaporo, HpuOaBiIsieT K HUM CBOE cHenupuieckoe
coJiepKaHue.

Bb1enstoT npeeMCTBEHHOCTh Ha OZJHOM YPOBHE, KOTOpasl SIBJISIETCSI TOPOXKICHUEM
pa3BUTHUS TIO SBOJIOLHOHHOMY IMYTH U MPOUCXOJUT B MPOIECCE KOJIMYECTBEHHBIX
U3MEHEHUH, UMEIOUINX MECTO B paMKax OTHOCHUTEIBbHO HEM3MEHHOTO KadyecTBa, U
IIPEEMCTBEHHOCTb HA Pa3HbIX YPOBHSX, XapaKTEPU3YIOLIYI0 Pa3BUTHUE 10 MPUHLUILY
CKauKa U CBA3aHHYIO C KAUECTBEHHBIMU M3MEHEHUSIMH, B PE3yJbTaTe YErO MPOUCXOTUT

npeoOpa3zoBaHue CTPYKTYPHI.
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MOHO TOBOPUTH O MOCTYNATEIbHON W WHBOJIIOLMOHHOW MPEEMCTBEHHOCTH.
[MocrymatenpHas PEEMCTBEHHOCTh COCTOUT B COXPAaHEHUH M Pa3BUTHU Ha KAUYeCTBEHHO
HOBBIX YPOBHSX TIOJIOKUTENBHBIX PE3yJIbTaTOB, IOCTHTHYTHIX HA MPEIBITYIINX.
WHBOIFOIIMOHHAST TIPEEMCTBEHHOCTh, COXpaHssl ONpe/CIICHHbIC KavyecTBa HM3MEHSO-
nierocsi 00BEKTa, COMPOBOXKIACTCS YTPATOW TEX MM WHBIX MPU3HAKOB, HEKOTOPHIX
PE3yNIbTAaTOB, JOCTUTHYTHIX PaHEe.

B maparpade 1.2 «€O0mereopeTrueckie Moaxoabl K TOHUMAHUIO MPEEMCTBEH-
HOCTH B mpaBe W pernernuun» U 1.3 dIpu3Haku NMpPEeeMCTBEHHBIX CBsI3ed B IMpaBe»
AHATM3UPYIOTCS Pa3IMYHbIC TIOIXObI K MIOHUMAHUIO 0003HAUYEHHBIX WHCTUTYTOB U
UX MPU3HAKH.

Wmeromuecss B IOPUANYECKON JTUTEpaType MHEHHS OTHOCHUTEIBHO MPHUPOJIBI
IIPEEMCTBEHHOCTH WM PCIEHIMU B IpaBe MOXXHO OOBCAMHUTH B TPU KOHIICTIIHH.
«[IponpeeMCTBEHHAS» KOHIICTIIIHS B KAYECTBE OCHOBBI BBIJEIISCT IPEEMCTBEHHOCTD B
npaBe, MOHWMAsl pPEENIMI0 TOJbKO KakK €€ BHUJ, <IPOPEIENTHBHASN» OTIaeT
NICPBEHCTBO pEIICNIMY, TOHUMAas IPEEMCTBEHHOCTh B TIpaBe TOJIBKO B KadeCTBE
Pa3HOBUAHOCTH pPELEHIUU JIH00 ee dneMenTa. «HeraTMBHAsS» KOHIEIIUSA BKIIIOYAET
MO3UINH, OOBEAWHSIONINE YKa3aHHbIC WHCTUTYTHI B OJIMH, Yallle BCETO PEICIIIHIO.
[Tpu 5TOM, KaK MPaBUIIO, PELETIIUS HAACTAETCS HICTOPHUECKUM XapaKTEPOM.

[lo MHEHHMIO &WCCEpTaHTa, TPEICTABIACTCA IeJIeco00pa3HbIM B OCHOBY
JICJICHUsT pacCMaTpUBAaeMbIX HHCTUTYTOB 3aJIOKHUTH (pakTop cyObekTa — objamaresis
3aUMCTBYeMOro (BOCIIPMHUMAEMOI0) OIbITa. B ciydae ¢ MpeeMCTBEHHOCTBIO — 3TO
COOCTBEHHBI HMCTOPHUYECKH MPHOOPETEHHBIM OIBIT TOCYIapCTBA;, B OTHOIICHHH
pElENIMA — OIBIT JPYTHX IPaBOBBIX CHCTEM COBPEMEHHBIX PEIMIMECHTY JIM0O
CYIIECTBOBABIIMX paHee. B OTHOIIEHWH MPEEeMCTBEHHOCTH CYOBEKTHBI COCTaB
OyZeT TpeIACTaBJICH OJHWM YYaCTHHUKOM (CyOBEKT, BOCIPUHUMAIOIIMKA OIIBIT,
COBMAJAeT C CYOBEKTOM, HAKOMMBIIUM 3TOT OMNBIT), B OTHOLICHUU PEUCIHIHH
HaOOJaeTCsl ydacTue, Mo KpaiHed Mepe, NBYX CyOBEKTOB: MPaBOBOTO JOHOPA
(BmazerpIia MPaBOBOTO OIMBITA) M PEIUIUCHTA (FOCYIapcTBa, 3aUMCTBYIOIIETO OIBIT
NPaBOBOTO peryaupoBaHus). Ha cTOpoHe NpaBOBOrO JOHOpPAa MOXKET BO3HHMKATh

MHOXCCTBCHHOCTB.
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Ha »ToM ocHOBaHWUM AenaeTcs BBIBOJ, YTO IOJ MPEEMCTBEHHOCTHIO B IIPaBe
ClenyeT TOHMMAaTh YCBOCHHE, COXPAHEHHE HAIMOHAIBLHON CHCTEMOW MPaBOBOTO
PETYJIMPOBAHUS CBOETO «COOCTBEHHOT0» IMPABOBOTO OIBITA, HAKOIUICHHOTO TMPE/IIIeCT-
BYIOIIUM HCTOPUYECKMM DPAa3BUTHEM, a TOJA peEleniued B TpaBe — MPOIece
3aMMCTBOBAHUSI OHUM TOCYJAPCTBOM OIIbITA MPABOBOTO PETYIUPOBAHMS HAIIMOHAIBHON
IIPaBOBOM CHCTEMBI Ipyroro (Apyrux) rocyaapctsa (rocyaapcTs).

beimn paccMOTpeHBI OCHOBHBIE TPHU3HAKH TMPEEMCTBEHHBIX CBSI3e€l B TIpaBe:
CBA3YIOIIEe Hayayo, HENPEpPbIBHOCTb, OOBEKTUBHBIA XapakTep, OTHOCUTEIbHOCTD,
YHUBEPCATHHOCTh. [Ipy 3TOM aHanmm3 OCYIIECTBISUICS 4Yepe3 MPOTHBOIMOCTABICHHE
CIIOPHBIX HMHCTHTYTOB W TOJTBEPXKAAICS MPUMEPAMU HCTOPUUECKOTO PA3BUTHS
KOHKYpCcHOro mpaBa B Poccuu u 3anagnoi EBpore.

Bo BTOpoOil TnmaBe muccepTarMmoOHHOTO HccienoBaHus «QOO0IHe MOJI0KeHUs:
HCTOPUYECKOI0 Mpolecca MPaBOBOr0 peryJiMpoBaHus KOHKYPCHBIX OTHOIIEHU
(X = XVII)» paccmaTpuBarOTCs OCHOBHBIC TCHACHIUHA HCTOPUYCCKOTO Pa3BUTHS
KOHKYpPCHOT0 3aKOHO/1aTeNnbcTBa B J[peBHem Pume, 3anannoi EBpornie u Poccun.

[Maparpad 2.1 «XpoHonoruyeckre paMKu U3y4eHHUs] MPEEeMCTBEHHBIX CBSI3EH B
pa3BUTHHM 3aKOHOJATENIbCTBA O OaHKPOTCTBE» TOCBAIIEH BOIMPOCY IPABOBOM
CYIIHOCTH KOHKYPCHOTO Tpoliecca, OTBET Ha KOTOPBIM mpenonpenesseT HayallbHYIO
CTaJUI0 B M3YYEHUU KOHKYPCHBIX OTHOIICHHH. ABTOpOM ObUIM MPOaHATU3UPOBAHBI
pa3TUYHBIC TO3WIIMM TI0 TIOBOMY 3apOKICHHUS KOHKYPCHOTO TIpaBa, KOTOPHIE
0000111eHbI B 1BE€ KOHIEIIUN: HETATUBHYIO U MO3UTUBHYIO.

[IpencraBuTenn HETaTUBHOW KOHIICIIIMKA OTCUET MPABOBOTO PETYIUPOBAHUS
KOHKYPCHBIX OTHOIIEHUN BEAYT C HMCTOPHUYECKOTO TMEpUoaa, Korjaa OOBEKTOM
B3BICKAHUSl CTAJl0 UMYILECTBO JIOJDKHHMKA, @ HE €ro JUYHOCTh. B Poccuu naHHbIM
npoiiecc npousomnien He panee XVIII B.

[To3uTrBHAs KOHLEMIMS CBOAUTCS K TOMY, YTO «B OCHOBE COBPEMEHHOIO
KOHKYPCHOTO TMpolecca JIeKaT TMOHSTHsS, 00pa3oBaBIIMECS €lIe B IIyOOKOM
JPEBHOCTH», @ BECTU PE€Yb O KOHKYPCHOM TIPaBe MOKHO YK€ C TOTO MOMEHTA, KOrJa
KpPEIUTOPHI YAOBIETBOPSIM CBOU TPeOOBaHUA K AOHKHUKY IyTEM €ro MPOAAKU WU

INPUMCHCHUA MHBIX MCP JIMYHOI'O XapaKTepa. CHGI[OB&TCJ'IBHO, IMaMATHUKU JPCBHCTO
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TpaBa SBJISTIOTCSI COCTABJIIONIEH YaCThI0 MCTOPUYECKON 0a3bl HOPMATHBHO-TIPABOBOTO
PETYIMPOBAaHUSI KOHKYPCHBIX OTHOIICHHMA.

B maparpade paccMoTpeHbl cienyrolmue MpU3HAKM KOHKYPCHOIO Ipoliecca:
CTEUYCHHE TPeOOBAaHUN KPEAUTOPOB; HEAOCTATOYHOCTH HMMYIIECTBA JODKHUKA IS
YVJAOBJIETBOPEHUSI TPEOOBAHMM; OCYIIECTBICHHE KOHKYPCHOTO TMpoliecca Mo
rOCyJIapCTBCHHBIM KOHTPOJIEM; OOBEKT B3bICKAHUSA — JINYHOCTh U (MJIM) UMYIIECTBO
JOJDKHUKA; 0COOBIN MOPSIIOK YAOBICTBOPEHUS TPEOOBAHUI KPETUTOPOB.

[lyTeM KpUTHYECKOrO aHajgu3a YKa3aHHBIX IMPU3HAKOB aBTOP MPHUXOJUT K
BBIBOY, UYTO C€IWHCTBCHHBIM TIOKA3aTelieM KOHKYPCHBIX OTHOIICHHWHA SIBIISACTCS
HEBO3MOKHOCTh JIOJDKHHKA YJIOBIETBOPUTH TPEOOBAHUS KpPEeaUTOpOB. B KkadecTBe
HMCTOYHUKOB IPABOBOTO PETyJMPOBAHUS KOHKYPCHBIX OTHOIICHUN HEO0OXOIUMO
paccMaTpuBaTh U JOKYMEHTHI T€X 310X, T/I€ B3bICKAHWE TPOU3BOAUTCS HA JINIHOCT.

B mnaparpade 2.2 dlepuoauzanusi UCTOPUYECKOTO PaA3BUTHUSI KOHKYPCHOTO
npaBa B 3anagHoit EBponie u Poccuu: olriee u 0COOEHHOCTU» MPUBOUTCS aBTOPCKast
NIePUOIN3aIlis KOHKYPCHOTO TpaBa.

AHaJIU3 UCTOPUYECKOTO Pa3BUTHUSI HOPMATHUBHOM 0a3bl OAHKPOTCTBA C TOUKHU
3peHHSI UCCIIEIOBaHUS (DOPMATBHBIX UCTOYHHKOB CBUJETEILCTBYET, YTO COBPEMECHHEBIC
MIPaBOBbIC CHCTEMbI, UMEIOIINE B CBOEM apCEHaJIe KOHKYPCHOE 3aKOHOAATEIhCTBO,
c(hOpMHUPOBAHHOE CaMOCTOATENIPHO, @ HE 3aMMCTBOBAHHOE Yy JAPYTHMX TrOCyAapcTB, B
001eM BHJIe TIPOIILIN B CBOEM Pa3BUTUU TPH dTarla:

1) stam 00bIYHOIO KOHKYpCHOTO mpoiiecca (B 3amaanoit EBpone — ¢ X B. 110
Havana XVI B., B Poccun ¢ Xl B. 10 niepBoii mosoBuHs!l XVI B.);

2) JTal OTPHIBOYHOTO PETYIMPOBAHHS OTHOIICHUH HECOCTOATEIbHOCTH (B
3anagnoit EBponie — ¢ XVI B. u Bo ®panumu no tpetheit uerBeptu XVII B., B
['epmanckux 3emisix — 1o cepeaunbl XVII B., B Aurnuu 1o nayana XIX B., B Poccun
— ¢ nepBoii monoBunsl XVI B. 10 1800r.);

3) sTan CHenHaJbHOrO MPAaBOBOTO PEryJIMPOBAHUS KOHKYPCHBIX OTHOIIEHHUI
(Bo ®panumu — ¢ tperbeit uerBeptu XVII B., B ['epMaHCKUX 3eMIIsIX — C cepeIUHBI

XVII B., B Auriuu —c¢ Havana XIX B., B Poccun —c¢ 1800r. u o Hacrosimee Bpemsi).
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J171s1 aTana 06bI1uH020 KOHKYPCHO2O npoyecca XapaKTepHBI CIETYIOLIHEe MOMEHTHI:

a) WCTOYHUKH PETYJIMPOBAHUS HECOCTOSTEIILHOCTH — OOBIYaW W TEPBBIC
CyIeOHHKH, UX 3aKPEIUISBIINE,

0) TOJOXKEeHNUsT KOHKYPCHOTO TIpaBa SIBISFOTCS MPOIIECCyaTbHBIMU M 00JIaIat0T
KapaTelbHBIM XapaKTepoM;

B) MPEIOCTaBJICHUE KPEAUTOPaM OOJBIIUX MOJHOMOYUH IO ONPEACICHUIO
CyIb0BI JOHDKHUKA, HOMUHAJIbHAS POJIb CYAQ;

) 00BEKTOM B3bICKAHUS SABJISUIACH JIMYHOCTD JOJDKHUKA.

AHaNN3 amana ompul8oUHO20 pe2yIupo8aHus CBUICTEIBCTBYET O TOM, UTO C
OJIHOM CTOPOHBI, 37I€Ch €lIe OTCYTCTBYET CHCTEMAa MCTOYHUKOB, HANpPaBIECHHBIX HA
BCECTOPOHHEE PEryJIMpOBaHUE KOHKYPCHOTO MpoIiecca, HO y)Ke 0Co3HaHa HE0OXOIu-
MOCTh BMELIATENIbCTBA TOCYJAApCTBAa B OTHOILIEHUS, CBSI3aHHBIE C HEBO3MOXHOCTBIO
JOJDKHHUKA YJOBJIETBOPSITh TPEOOBAaHUS KPEAUTOPOB. MOKHO OTMETUTH CIIEIYIOIINE
XapaKTePUCTHKH TaHHOTO JTara:

a) MPUHUMAIOTCS TIEPBbIC CIICUATIbHBIC KOHKYPCHBIE 3aKOHBI, IIeJICHANPABICHHO
PETYIHMPYIOIIIE OTACTbHBIC BOIPOCH OTHOIICHUH HECOCTOSTETLHOCTH, U, B OCHOBHOM,
MMEBIINE YCTpAIAIOUIUK XapaKTep, MPU3BAHHBIN MPEAYPEXIATh CIydan HECOCTOs-
TETBHOCTH MMyTEM MPUMEHEHUS K JOJDKHUKY Pa3IMYHOTO POJia HACHIIbCTBEHHBIX MED;

0) MOSIBJIAIOTCS M PA3BUBAIOTCS MPOLEAYpPbI, NPUMEHSICMbIE B OTHOIICHUU
«HECYACTHBIX» JIOJDKHUKOB, CTAaBUIMX OaHKpOTamMH 0€3 BHUHBI B CUIY OOBEKTHUBHBIX
npuuuH (moxkap, KopadJIeKpyIeHne 1 T.1.);

B) IIpHU YJOBIETBOPEHHU TPEOOBAHHMU KPEIUTOPOB AKIICHT IMEpPEeMEeNIaeTcs ¢
JUYHOCTH JOJDKHHMKA HAa €ro MMYIIECTBO, BIPOYEM, COBCEM IMOCIEICTBUS JTMYHOTO
XapakTepa He UCKITIOYatoTCsl.

B Poccum rtpaHp Mexay dTamamMud OOBIYHOTO KOHKYPCHOTO IIpolecca H
OTPBIBOYHOTO PEryIMPOBAHUS TPAKTUYESCKH HEPazIMdnMa, a 3aKOHOJATEeNThb OCTOPOKEH
BO BBEJICHWU HOBBIX HHCTUTYTOB, KOPEHHBIM 00Pa30M OTIUYAIOIINXCS OT TeX, KOTO-
pbie ObUTH BBIPAOOTAHBI BpeMEHEM U 3a()UKCHPOBAHBI B OObIUASX.

B nepuoo cneyuanvnozco npasosoco peeyiuposarus KOHKYPCHBIX OTHOIICHHUN

AcJia O HCCOCTOATCIBHOCTH paCCMATPUBAIOTCA Ha OCHOBC CIICHUAJIbHBIX KOHKYPCHBIX
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3aKOHOB, B OCHOBY KOTOPBIX 3aJI0’K€HA MPAKTUKA MPOLIEIINX CTOJCTHUH, YUUTHIBAIOIIAs
cnenuuKy CYyIIECTBYIOIUX YKOHOMUYECKUX OTHOIICHWN W BBISBICHHBIE HEIOCTATKH.
[TponcXxoauT OKOHYATETBHBINA MEPEX0 OT JIMYHOTO B3bICKAHUS K MUMYIIECTBEHHOMY
YIOBJIETBOPEHUIO; TOSBIISIOTCS HOBBIE TPOIEAYpPHI, HAMPABICHHbIE HE TOJBKO Ha
yIIOBJIETBOPEHUE TPEOOBaHN KPEAUTOPOB, HO U Ha COXpaHEHHE OM3Heca JOHKHUKA.

B Poccum srtam crnenmanbHOTO TMPaBOBOTO PETYIUPOBAHHS KOHKYPCHBIX
OTHOIICHHUI OTJIMYACTCS BBIICJICHHEM B HEM TPEX 3TamnoB: nopeoironuonHoro (¢ Xl
B. JIO MepBoii yeTBepTH XX B.), COBETCKOr0 (TpUALaThie rojsl XX B.) H COBPEMEHHOTO
(c 1992r. o HacTOSIIETO BPEMEHH).

YuuteiBas OCOOCHHOCTH BIMSHHUS WHOCTPAHHOTO OIBITA PEryJIUPOBAHUS
OaHKPOTCTBA B Pa3BUTUU KOHKYPCHOTO TIPOIECCa OTIACIBHBIX TOCYIApCTB, MOXHO
BECTU PEUb O BBIICIICHUN BHYTPU HAITMOHAIBHOW CUCTEMBI HECOCTOATEILHOCTH TPEX
MIEPHUOAOB. JOPEUENIIMOHHOTO, PEIENIIMOHHOTO B MOCTPEIENIIHOHHOTO.

B naparpade 2.3 aHamu3upyrOTCsI OCHOBHBIE 3aKOHOMEPHOCTH CTAHOBJICHHSI U
pa3BUTHS TPABOBOTO PETYJIUPOBAHUS OTHOIIEHUW HECOCTOATENbHOCTH. [loHmMmas
«CTAHOBJICHHWE» KaK BO3HUKHOBEHHE, O0Opa3oBaHHWE 4Yero-HUOyIhr B MpoIiecce
pa3BUTHUS, K 3aKOHAM CTAHOBJEHHUS KOHKYPCHOTO IpOLIecCa CIIETyeT OTHECTH Te
HEOOXOMMbIC, YCTOWYMBBIE WM TIOBTOPSIIOIIMECS OTHOIICHUS MEXIY SIBICHUSIMU
HECOCTOSITEILHOCTH, KOTOPBIE XapakTepU3YIOT HadajJbHBIC 3Tallbl MCTOPUYECKOTO
pa3BUTHS KOHKYPCHBIX OTHOIIEHWW W HUX TMPABOBOTO PETYIMPOBAHUS. DTO 3aKOHBI
CaMOYIIpPaBCTBA B KOHKYPCHOM TMpOIlECCe; TEPBEHCTBA JIMYHOTO B3BICKAHMS;
OpEe3yMIIIUA  HET0OPOCOBECTHOCTH HECOCTOSITENILHOTO  JOJDKHHMKA, COIMYTCTBUS
KOHKYPCHBIX OTHOIIIEHUH; COXPaHEHUS HEYIOBICTBOPEHHBIX TPEOOBAHMIA.

[lon pasBuTHEeM cleayeT TMOHMMATH MPOIECC 3aKOHOMEPHOTO H3MEHEHHS,
nepexo/ia U3 OJHOTO COCTOSIHUS B APYroe, 00jiee COBEPILIEHHOE, B pe3yIbTaTe Yero
BO3HHKAET HOBOE KAYECTBEHHOE COCTOSIHHE OOBEKTa, €r0 COCTaBa WA CTPYKTYPHI.
EcTecTBeHHBIM SBISETCS TO, YTO C Pa3BUTHEM HKOHOMHUYECKHMX OTHOIICHUH H
CYJIOTNPON3BOCTBA MPOUCXOAMIO YCIOKHEHUE W 3BOJIONUS (HOPM, HHCTUTYTOB
IPOIEAYPHI B3BICKAHUS JIOJITA, OJHU XapaKTEPUCTUKU 3aMEHSUTUCh APYyruMu U T.1. K

3dKOHaM pPa3BUTHUA KOHKYPCHOIO IIpomecca aBTOPOM OTHCCCHBLI 3dKOHbI BHCIIHCTO



18
BO3JECUCTBUS; EPEXO0AA OT JIMYHOIO B3bICKAHUSA K UMYILIECTBEHHOMY YIOBJIETBOPEHUIO
TpeOOBaHMWI KPEAUTOPOB; 3alIUThI TOPrOBOrO0 000POTAa; COMMKEHUS MPOIEAYP
HECOCTOSITENIbHOCTH KYMIIOB U JIUL, HE OCYLIECTBIISIIOLINUX TOPTOBIIO.

B cuny Ttoro, uto Gombinoe BiMSHWE HAa KOHKYPCHBIM TIpoliecc 3aragHou
EBpomnbl, penmnupoBaHHbIM MMO3)ke Poccueinl, oka3zalio JIpEeBHEPUMCKOE IIPaBO B
naparpade 2.4 dIcropuyeckue Mpeanocbulku U Mpouece (POpMUpPOBaHUS UHCTUTYTOB
HECOCTOSITEIbHOCTH B PHUMCKOM MpaBe» MPEACTABIEH B PETPOCHEKTUBE AHAIN3
OCHOBHBIX I0JIO)KEHUN KOHKYpca [IpeBHero Puma.

Hcropuko-nipaBoBoii aHaNN3 IPEBHEPUMCKOTO KOHKYPCHOIO MPOLIECCa MO3BOJII
aBTOPY CIEJIaTh Psifl BBIBOJIOB.

Bo-nepBbIX, pUMCKHII KOHKYPCHBIM IPOLIECC MOKHO OXapaKTEpU30BaTh KaK
CIPOKPEIUTOPCKUI», TOCKOJBKY B JEIaX O HECOCTOSITEIbHOCTH KPEAUTOpaM
IpeN0oCTaBIsAIach OOJbIIas BIACTh M IIMPOKUE IMOTHOMOYHUS MO OTHOIICHHIO K
JNOJDKHUKY U ero umyinectBy. OOBSACHSETCS TaKoe IOJIOKEHUE OCHOBHOM wujeeit
BCET0 PUMCKOTO YaCTHOI'O IIPaBa — HEBMEUIATEIBCTBOM IOCYAapCTBA B YACTHBIE JIEIIA.

Bo-BTOpBIX, pUMCKOE TpaBO BbIPaOOTAIO OCHOBHBIE MHCTHUTYThl KOHKYpCa!
COPa3MEPHOCTh YAOBJIECTBOPEHHUSI TPEOOBAHUI KPEIUTOPOB; (DOPMUPOBAHNE KOHKYPCHOM
Macchl; TPAaBOBOM CTaTyC KypaTOpOB; BBEICHHE OXPAHUTENBHBIX MEp, CBSA3AHHBIX C
apecTOM MMYIIECTBA JTOJHKHUKA HAa HAYAJIbHBIX CTAIUSIX KOHKYPCHBIX OTHOLIECHHUW W
T.A. Bce ykazaHHble HMHCTUTYTBI HAUUIM CBO€ 3aKPEIUICHUE B HMCTOYHUKAX
KOHKYPCHOTO mpoliecca ctpan 3amanHoit EBponsl u Poccuu, u 6e3 ocoboro tpyna
MPOCJIEKUBAIOTCA HA COBPEMEHHOM 3TAarle MIPAaBOBOTO PETYIUPOBAHMUS.

B-TpeTbrux, OCHOBHBIM MOMEHTOM, XapaKTePU3YIOIIMM KOHKYPCHBIM MPOILIECC,
U TPOHU3BIBAIOIIMM KPAaCHOM HHUTBIO BCHO HMCTOPUIO KOHKYPCHBIX OTHOILIECHUI
JlpeBHero Puma crtano mepemenieHre akieHTa MpU yIOBIECTBOPEHUH TPEOOBAHMIA
KpEIUTOPOB C JIMYHOCTH JOJDKHMKAa Ha ero wumymecrBo. OnHako 3aMeHa
MMYLIECTBEHHOTO HMCHOJIHEHUS HA JIMYHOE OCYILIECTBIBUIACH «C TOW K€ HE3aMETHOMN
MOCTETICHHOCTBIO, KOTOpasi XapaKTEpHW3yeT HCTOPHI0 BOOOIE BCEX HWHCTUTYTOB

1
PHUMCKOI'O IIpaBa» . BmecTe ¢ tem HMYIICCTBCHHLIC B3bICKAHWA, YHHWYTOXXKAaBIINC

! [lepmenesuu I'. ®. KonkypcHsiii mpouecc. M., 2000.C. 30 — 31.
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HeNble XO3siCTBa, HE OCBOOOXKIAIM JOJDKHHUKAa OT JOJTOBOMl pacmpaBbl U B
MOCIIEAYIOIIEM.

B rmaBe Tpereit «OcHOBHbIE HANMpPaBJAeHHSI W MHCTHUTYTHI KOHKYPCHOIO
npouecca B 3anaanoii EBpone u Poccun (X — XVIII BB.)» aBTOpOM aHanm3upyroTcs
OCHOBHBIE BE€XM B DPAa3BUTHU IPABOBOIO PETYIUPOBAHUS HECOCTOSTEIHLHOCTH B
3araHOEBPOIEHCKOM M POCCUIICKOM TpaBe.

[lepBbie aBa maparpada riaaBbl MOCBSIIEHB KOHKYpPCHOMY Ipoueccy Mramuu,
®panuuu, ['epmManckux rocyapcTs U AHIUINU.

[Maparpad 3.1 «CtaHoBneHNE U Pa3BUTHE 3aKOHOJATEIHCTBA O HECOCTOSITEIb-
HOCTH B CTpaHax 3amagHoii EBpombD» MOCBSIEH OCHOBHBIM HANpPABICHHUSIM H
TEHJICHIIUSM 3aIaJHOEBPOINEHCcKOro KOHKypcHoro mpaBa B X — XVIII B.

[lepBeHCTBO B pa3BUTHH KOHKYPCHOTO MpaBa NMpuHajyiexano Uranuu, kotopas
SBJsUIa COOOW COCpEeIOTOUEHHE CpelHeBeKOoBOoW Topromuu. llepepacnpeneneHue
cdepbl BIMSHUS B TOPrOBOM Mupe B nosib3y @pannuu u ['epmanuu cBUAETEIbCTBYET
U O TIEPEMEIIEHUH JTUACPCTBA B Pa3BUTHH KOHKYPCHOIO MIpaBa.

Ha nporuiecc craHOBNIEHHS 3aKOHOIaTeNLCTBA 0 OaHKpOTCTBE B MTanuu okaszana
BJIIMSIHUE TOJUTHYECKAsh Pa3IpOOJI€HHOCTh, KOTOpasi, BO-TIEPBBIX, CIOCOOCTBOBAIA
OecnpernsTCTBEHHOMY MCUE3HOBEHHIO JTOJHKHUKOB, UTO TpeOoBasio 6ojiee MOOUIIBHBIX
npoienyp 0aHKpoTCTBa. BO-BTOpBIX, OHa MOBIIMSIIA HA 3aKOHOTBOPYECKUII MpoIecc:
NpaBHJIa PETYJIMPOBAHUS KOHKYPCHBIX OTHOILICHUHN pa3padaThIBAIIICh OOJIee KPYITHBIMU
TOPTOBBIMU TOPOAAMH, @ B IaJbHEUIIEM PEIUIUPOBATINCH 00JIee MEJIKUMH TOpOIaMH.
K wnagamy XVIII B. B pasapobnennoit Mrtamuu oTCyTcTBOBana oOmIas cCUCTeMa
IIPABOBOT'0 PETYIUPOBAHUS OTHOIICHUN HECOCTOSTEILHOCTH.

Xapaktepusysi HCTOPUUECKOE Pa3BUTHE (PPAHITy3CKOTO KOHKYPCHOTO 3aKOHO-
JaTeNIbCTBA, MOYKHO OTMETUTD CJIEIYIOIINE OCHOBHBIE HATIPABICHHUS

a) TmocTeneHHoe 000co0eHne KOHKYPCHOTO Tpolecca Kak CpeicTBa
OXpaHEHHs] UMEHHO TOPTOBIIM; B OTHOIIEHUH JIMI] HETOPTOBOTO COCJIOBUS, HHCTUTYT
IPEeIOXPAaHUTENBFHOTO apecTa, CKIAJbIBABIIMICS B paMKaX KOHKYPCHOTO TIpaBa,
ocTajics HEpa3BUTHIM, a C TEUYEHHUEM BpEeMEHH ObUl 3aMeHeH OoO0muMH (popMamu

I'paXxJ1aHCKOI0 IIpouecca U UCIIOJTHUTCIIBHBIM IIPOU3BOJACTBOM,
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0) cTaHOBJICHHNE KOHKYPCHOTO 3aKOHOAATEIHCTBA IPOUCXOIMIIO TI0]] BIUSHHEM
Hrammu,

B) B OCHOBE IICPBBIX KOHKYPCHBIX aKTOB HAaXOJMWJIOCH MPEAMOJIONKCHHE O
3JI0HAMEPEHHOCTU BCSIKOTO HECOCTOATEIHLHOTO JTOKHUKA;

r) Oojbias pojb B (HOPMHPOBAHHM KOHKYPCHOIO IIpaBa IpHHAJICKAIA
KOPOJICBCKOM BJIACTH.

KoMIiekCHOro HOpMAaTHBHOTO aKTa KOHKYPCHOTO Tiporiecca Bo dpaHiuu He
obu10 10 mpuHATHS OpaoHaHca o Toprosiie 1673r., XoTa u oH, BKItodas 13 crarteid,
MOYTH HAYETO HOBOTO IO CPABHEHUIO C paHEe JEHCTBOBABIINM 3aKOHOIATEIHCTBOM
HE BBOJIUIL.

B I'epmanum 3eMiau caMOCTOSITEILHO (POPMHUPOBAIM CBOIO 3aKOHOAATEIHHYIO
0a3y KOHKYPCHOTO MPOIIECCa, UTO TaKKe OOBIACHSIECTCS, MPEKIE BCETO, MOJUTHIECKON
Pa3ApoOICHHOCTRIO B paccMaTpuBaeMbIil mepuo. [Ipu stom:

a) UMIIEpaTopcKas BJIACTh OrPAHMYMIIACH H3JaHUEM HECKOJbKHUX 3IUKTOB,
TJIaBHAS 11€JTh KOTOPBIX COCTOSJIA B YCTPAIIEHUH HECOCTOATEIBHBIX JOKHUKOB;

0) B OCHOBHOI Macce MepBOHAYAILHOE PAa3BUTHE OTHOIIECHHH HECOCTOSATEILHOCTH
MIPOUCXOIUIIO BCJIEICTBHE HAKOTUICHUSI CYJICOHON MTPaKTUKH,

B) OIPOMHOE BIIMSHHE B CTAaHOBJICHHH KOHKYPCHOI'O IpoIlecca OKa3bIBad
OTHOIIICHUS C UTALIHCKUMU KYIIIaMH M Hay4Has JIUTepaTypa.

Pa3BuTHEe 3aKOHOB O HECOCTOSTEILHOCTH B AHTIIUU MPOUCXOIMIO HE3aBUCHMO
OT TIPOIIECCOB CTAHOBJICHUS KOHTHHEHTAJIBHOTO KOHKYPCHOTO IpaBa M B CBOIO
odepeqb HE OKa3aJi0 HUKAKOTO JABJIEHUS Ha pa3BUTHE mocieaHero. Mcropudeckoe
pa3BUTHE KOHKYPCHOTO TIpoIiecca B AHTIINHM, 0a3UPOBABIIETOCS Ha CTATYTHOM TIPaBe,
ONUPAIOCh HAa IPUHIIUIIBI COXPAHEHUU KpPEeJUTa BO BCEX CIIOSAX OOIIECTBA U OXPaHbI
JUYHOCTH HECYACTHOTO JODKHHKA. B MPOTHMBOMOIOXKHOCTH (paHITy3CKOH MOJETH
HUCTOPUYECKOTO Pa3BUTHS KOHKYPCHOIO Mpoliecca, B AHTJIMU IPOUCXOIUT COMKEHUE
NPOIEAYp TOPrOBOM HECOCTOSTEIILHOCTH M MCIIOJHUTENILHOTO IPOU3BOJICTBA  T10
OTHOIIEHUSM 33/I0JDKaHUS HETOPTOBBIX JIHII.

B maparpade 3.2 «OcHOBHBIE MHCTUTYThI KOHKYPCHOTO 3aKOHOJATEJIbCTBA B

BaHaI[HoeBPOHeﬁCKOM ImpaBe>» Ha OCHOBC HAIIMOHAJIBHBIX AKTOB XadpPaKTCPU3IYIOTCA
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cnoxuBimeca B Utanuu, @pannun, ['epmManuu 1 AHIIIMKM OCHOBaHUS BO30YXKICHUS
KOHKYPCHOT'O IIPOLIECCa, IPU3HAKA HECOCTOATEIBHOCTH, JINYHBIE U UMYILECTBEHHBIE
MOCJIE/ICTBUSI IPU3HAHUS JODKHUKA 0aHKPOTOM, COCTAaB U MOPSAOK (HOPMUPOBAHMS
KOHKYPCHOW MaccChl U T.[I.

PaccMoTpeB OCHOBHBIE KOHCTPYKIIMM KOHKYPCHOTO IIpOLiecca, aBTOP MPHUILEIT K
BBIBOJlY, YTO MHCTUTYThl HECOCTOATEIIBHOCTH B CTpaHax 3amagHoil EBporbl BTOpoi
yetBeptu XVIII B., umenu B ocHoBe pumckuii mpouecc. B psige ciaydaeB Takoe
BJIUSIHUE HMMEET YETKO BbIpaXEHHbIE (OPMBI, YTO TO3BOJISIET HAM TOBOPHUTH O
peuenuuu. OJHaKO peLeniys UMella OIOCPEI0BAHHbBIN XapaKTep U OCYLIECTBIISIIACH
yepes NpU3My UTAIbSHCKOTO 3aKOHOJATEIbCTBA, IIPU 3TOM PELENIUH IT0BEPraIucCh,
MPEXKIE BCEro, YHUBEPCAIbHbIE HOPMbI. AHIVIMS, HE y4acTBOBAaBIIAS B YKa3aHHOM
nporecce, BbIpabaThiBalia CaMOCTOSTEIbHO WHCTUTYThI OaHKpPOTCTBA, KOTOPHIE
MPAKTUYECKU COBMAJANIM C KOHTUHEHTAJIbHBIMHU aHasioramu. JlaHHOe 00CTOATENbCTBO
CBUJETENILCTBYET, YTO PA3BUTHE MPABOBOIO PETYIMPOBAHMS KOHKYPCHBIX OTHOLICHUI
IPOUCXOAMIO Ha 0a3e OOIIMX 3aKOHOMEPHOCTEH, KOPEHSAIIUXCS B MPUPOJIE JAaHHBIX
OTHOLIEHHM.

OcoOeHHOCTEl MPaBOBOTO PETYyIMPOBAHHUS KOHKYPCHBIX OTHOUICHHH B
paccmatpuBaeMblil iepuoa B Mramuu, ['epmannn, @paHumy u AHITIMM NPaKTHYECKU
HET; OCHOBHBIE KOHCTPYKIIMM MHCTUTYTOB KOHKYPCHOT'O IMPOLECCA MPUCYTCTBYIOT B
IIPABOBBIX CHUCTEMaxX BCEX PACCMOTPEHHBIX rocyaapcTB. Bmecte ¢ Tem Habmomaercs
HE TOJIbKO JaJibHEeMIlee pa3BUTUE HHCTUTYTOB PUMCKOTIO MpoIiecca, HO U pa3paboTka
HOBBIX, KaK, HalpuMep, MUPOBOro cornameHus. [Ipoucxonut ycunenue cyneOHON
BJIACTH B KOHKYPCHBIX OTHOLICHHIX, Hanboee sipko nposiBuBIieecs B ['epmanum.

B Poccuu B deBpane 1735r. umneparpunia Aana MoanHoBHa u3aeT ykas, B
KOTOPOM OTMEUaJNCh HEOJAaronpusiTHbIE MOCIEACTBUSA, CBA3aHHBIE C PacCIpoCTpa-
HEHUEM SIBJICHUSI HECOCTOSATEIBLHOCTH, U MOPYYaeT «COOpaB M3 pa3HbIX IOCyAapCTB
IpaBa KylneyecKue, yauHUTh YCTaB KOMMEPII-KOJUIETUU U MOJIaTh HA PACCMOTPEHUE B
CeHar, a U3 ceHata nojaath A anpobauuu Ee Umneparopckomy BenuuectBy». s
OTBETa Ha BOIMPOC, YeM ObUIO BBHI3BAHO TAaKOE PEILEHUE, aBTOP B TPETHEM U YETBEPTOM

naparpadax riaBbl TPEThEH pacCMaTPUBAET BOMPOCHI, CBSI3aHHBIE C OCHOBHBIMH
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HaANpaBJICHUSIMU Pa3BUTHS KOHKYpPCHOTO mpaBa B Poccuu u mpouenypa KOHKYpCHOTO
npoiecca B X — XVII Bs.

Ho npunstus B 1800 r. bankporckoro ycraBa, B Poccuiickoii Mmnepuu
OTCYTCTBOBAJIM CIIELUATbHBIE 3aKOHBI O HECOCTOSITENIbHOCTH. B mutepatype Obu10
BBICKA3aHO MHEHHE, YTO B TAKHX 3aKOHAX HE ObLJIO HEOOXOIUMOCTU. ABTOD, aHATTU3UPYSI
uctounuku pycckoro npasa Xl — XVIII BB., moka3biBaeT, 4T0 M UCTOPHUS POCCUHCKOTO
KOHKYPCHOTO Tpolecca MpPeCTaBIsIeT CBUIETENbCTBA TOTO, YTO OTIAEIbHBIEC AKTHI,
pelaBuIMe BOMPOCH 3a10bKkanust OblTu. OJHAKO, OHU, TIPECIeaysl Ty K€ 1IeJb, UTO U
aHaJIOTWU4YHBIE aKkThl B 3amajgHoil EBpome, conmepkanu mnpaBuiia OTIMYHBIE OT
3aMaJHOCBPONENCKUX TTOJTOKEHUM.

OrcyrctBre MO0 HE3HAUYUTENIbHOE KOJUYECTBO CHEIUAIbHBIX  HOPM,
3aKPEIUISIONINX OTAENbHbIE MPOSABICHUS KOHKYPCHOTO MpOolecca, €lle He SIBIIEeTCS
CBUJICTEJILCTBOM TOIO, YTO HA MPAKTHUKE HE OBUIO Je1 O HECOCTOSTEIbHOCTH.
Heobxoaumo y4yuThiBaTh, 4TO0 B POoccuu mpaBo UIMTENbHBINA MEPUO]T Pa3BUBAIOCH
MPAKTUYECKA TIOJT MUCKIIOYUTEIHHBIM BIUSHAEM OObIYasi, B CHJIy Y€ro MHOTOE HE
onpenessioch B (popManbHBIX HCTOYHMKAX, MPEAOCTABIsAsA IMPaBO CaMOW KU3HU
perynMpoBaTh rpakJaHCKO-TIpaBOBbIe OTHOIIEHMs. B paccmaTpuBaemblii mepuosa B
Poccun cyiiecTBOBasid KOHKYPCHBIE B3bICKaHUS, OO0JaJaBIIME€ C TOYKH 3pPEHMUS
HAyYHOI'O MCCJEIOBAaHUSI HETPAJAMIIMOHHBIMU (OpMaMH KOHKYPCHOTO TMpolecca, C
yepraMd  OTJIMYHBIMHU OT TIOCTEAYIOUIEr0o COOpaHHsl KPEeIUTOpOB, OOpa30BaHMS
MaccChl, HO JIOCTUTaBIIME B UHBIX YCJIOBHUSX TOM K€ €M, KaKOW JOCTUTAINU MO3KE
BBEJICHHBIC B POCCHY MHCTUTYTHI HHOCTPAHHOTO MTPOUCXOXKICHHUS .

Oco0eHHOCTH PYCCKOTO KOHKYPCHOTO TMpoOIlecca 3aKII0YaloTcsd B CTaIUH
UCIIOJIHEHUSI Cy/IeOHOTO pElIEHUsl O B3bICKAHUM C JOJDKHUKA B MOJB3Y KPEAUTOPOB
ux TpeboBanuii. B Poccun paccmarpuBaemMoro nepuojia NpuoOpUTETHBIMUA OBLITH MEPHI
JMYHOTO B3BICKAHMS, HE MPUMEHSIEMbIC K «HECYACTHBIM» JOJDKHHUKAM, — IPABEK U
«BBIZIa4a TOJOBOW», MPH STOM JOJDKHHUK MOT HE TIOABEPraThCS TMPaBEXKy, €CIU
JTO0OPOBOJIBHO TPU3HABAJNCS B HEBO3MOXXHOCTH HCIIOJHEHHUS pelieHus. B ocHoBe
TaKOro MOJAX0Ja HaXOAWIaCh MIEPBOHAYATILHO HEBO3MOKHOCTH CBOOOAHOM pealin3alluu

HMMYHICCTBA, a B MOCIICAYIOIICM — CTPEMJICHHUC IOCyAapCTBa B COXPaHCHUN BOTYMHHOMU
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COOCTBEHHOCTH KaK 3KOHOMHYECKOW OCHOBBI BOMHCKOWM ciykObl. Bmecte c Tewm,
IPUIEPKUBASICH OOIIMX 3aKOHOMEPHOCTEH, UMYIIIECTBEHHOE B3bICKaHHE MOCTENIEHHO
OTTECHAET JuuHOoe, HO K KoHIy XVI| B. Bce paBHO He MPpUOOPETAET TOTO 3HAYCHUS,
KaKO€ OHO MMEJIO B JaHHBIN neproa B 3anagHoil EBpore.

CyObeKTHBIN cOCTaB KOHKYPCHBIX OTHOILIEHUN B Poccuu mpencraBiieH IByMs
rpynnaMu: KJIaCCUYECKUMH CYyOBEKTaMH SIBISUIMCh KPEAUTOPHI, CYA U JIOJDKHUK; K
HallMOHAJIbHBIM, CAMOOBITHBIM MOKHO OTHECTHM NPHUCTaBa, OCYIIECTBISBILETO
NpoJaXxy JODKHUKA H (WIM) €ro HUMYIIECTBa, NPABETYMKA, pPEaTn30BaBIICTO
IpoLeAypy MNpaBexa. YINOMHUHAHMM O Kyparopax B OTEYECTBEHHOM IIpaBe B
paccMaTpuBaeMblil Mepuoj HEeT. BeposTHO, Ha MpaKTHKE CYIIECTBOBAIU COOpAHUS
KPEIUTOPOB, OHAKO CBUAETENBCTB MPABOBOTO PETYJIMPOBAHUS UX CTATyCa J10 HAC HE
JOLLIO.

W3 ananusa ouepeHOCTH yA0BIETBOPEHUS TPEOOBAHUI KPEAUTOPOB SIBCTBYET,
YTO TOPrOBJS C MHOCTPAHHBIMHU KyILaMH OblIa XOPOLIO HAJlaX€HA, B MPOTHUBHOM
ciaydae, BpSJ JId €AUHUYHBIE Cllydau B3bICKaHUSI B MOJIb3y WHOCTPAHHBIX KYIIIIOB
MOTJIA MOBJMATHh Ha noJioxkeHust Pycckoit [IpaBapl v mOCieayromero 3aKkOH0AaTeNNbCTBA.
[IpenocraBisieMble yKa3aHHBIM KPEAUTOpPAM MPUBUIIETMH JIOKA3BIBAIOT HAJIUYHE
OCO3HAHHOW IIEHHOCTU MEXIYHAPOAHBIX TOPrOBBIX OTHOLIEHWUW. bonee Toro, Takoi
MOPSAOK, PU KOTOPOM <«HEIOMAILHUE» KPEAUTOPbl UMENN NPEUMYIIECTBO, CBUIE-
TEJIBCTBYET O MPOSBICHUHM XapaKTEPHOIO JUIs npasa Poccuu mpuHIMIA CIIPaBEIv-
BOCTH, MIOCKOJIbKY OHH, MPEAOCTABIISASE KPEIUT, JIETKO MOTJIA OOMAaHYThCSI OTHOCUTEIIBHO
MMYILIECTBEHHOIO COCTOSIHUS JIOJDKHHMKA, YTO, YYWTBHIBAs OTKPBITBIA XapakTep
JPEBHEPYCCKON KHU3HU, €/1Ba JIH BO3MOXKHO OBLJIO JJI1 MECTHBIX KPEIUTOPOB.

PaccmoTrpenne koHkypcHoro mpouecca co BpemeH Pycckou IIpaBaer u 1o
Hayana XVIIl B. cBUAETENBCTBYET, YTO U3MEHEHUS, MPOUCXOJUBIINE B PETYIHPO-
BaHHUU M MPAKTUKE UCCIEAYEMbIX OTHOLIEHUH COBEPIIANIHNCH MEJIEHHO, <C OOJIbIINUM
YBaOKEHHEM K MPOIIEAIIEMY» , IPAKTHUCCKH HE M3MEHsS yCTOSBIIETOCs MOPSIKA.

OTI[@JIBHBIG YKa3bl, IIPHHUMACMBIC II0 BOIIPOCaAM 3a0JIKaHus, B OTIHYHUC OT

! IImurrpue ®.M. Hcropus cyneGHBIX HHCTAHIMIA M IPAXKIAHCKOTO AIEIUBIHOHHOTO CYIOMPOH3BOACTBA
OT CyJIeOHMKa JI0 YUpexaeHus o ryoepuusx. M., 1899.C. 23.
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3aMaJHOEBPONEICKOr0 MpaBa, UMENIH LEIbI0 OXpPaHEHUE AOJDKHUKA OT CyAeOHOro
MPOU3BOJIA U MPOU3BOJIA KPEAUTOPOB.

Takum oOpa3zoM, pyccKoe 3aKOHOIaTeNIbCTBO 0 OaHKpoTcTBE BILUIOTH 10 XVIII B.
pPa3BUBAJIOCHh B paMKax HAIMOHAIBHBIX OCOOCHHOCTEH — B IMIMPOKOM M TIPEUMYIIEC-
TBEHHOM MPUMEHEHUU MEP JIMYHOTO B3bICKAHUS — «IPABEXKa» U «BBIAAYH TOJIOBOIO.
Heobxoaumocts peneniuu B Poccuu Oblla OCO3HaHA B CHIIYy HECOOTBETCTBUSA
yKa3aHHBIX HAIIMOHAJBHBIX MHCTUTYTOB B3BICKAHUS J0JITa, CJIOKHUBIIEMCSI OTHOIIICHUSIM,
U 3a4acTyl0 HE JOCTH)KEHHEM TeX IeJeil, KOTOpbIe CTAaBUTCS MEepea KOHKYPCHBIM
nporeccoM. MmeBmasics k 1735 1. poccuiickass HOpMaTtuBHas 0a3a OTHOIICHHIA
HECOCTOSATEILHOCTH ObLIa AMTU30NYECKOM, a 3aKOHBI UMENH Y3KYIO HAIPaBIEHHOCTD,
OTJIMNYAJIUCh HU3KOU FOPUANYECKON TEXHUKOU.

JlyuccepTaHT MPUXOJUT K BBIBOAY, YTO TAKOE COCTOSIHUE KOHKYPCHOT'O MpOIEcca B
Poccuu 66110 00YCIIOBIEHO PSAIOM MPUUYMH: OTCYTCTBHEM PELICTIIIMM PUMCKOTO MPaBa;
HEJIOCTATOYHBIM PErYJIMPOBAHUEM TOPS/IKA CYJIONPOU3BOICTBA KaK TaKOBOIO; OTCYTCT-
BUEM JIOKTPUHAIHHOTO OCMBICIICHUS M 000OCHOBAHUS KOHKYPCHBIX OTHOIIICHUH.

Poccuiickuii 3akoHoAaTeNb npu padboTe HaJ NepBbIM baHKPOTCKUM ycTaBOM HE
UMeJT HA OJJHOTO IIEBHOTO, MPOPA0OTAHHOTO M CaMOJIOCTATOYHOTO 3aKOHOATEIIHHOTO
aKTa 0 HECOCTOSITENIbHOCTH MHOCTPAHHOIO TOCYAapCTBa, KOTOPBIA MOT OBITh B3AT 32
OCHOBY, B CHUJIy 4ero ObUI BBIHYXJEH HCIOJb30BaTh OIBIT PA3JIUYHBIX CHCTEM
KOHKYPCHOTO MpaBa.

B 3akiaouenum guccepranmu  (GOPMYJIHUPYIOTCS  OCHOBHBIE  BBIBOJIBI,

CACJIAHHBIC aBTOPOM I10 PC3YyJIbTaTaM IMPOBCACHHOI'O UCCICAOBAHM.
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