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Pa6ora BemonHena B ['ocygapcTBeHHOM 00pa30BaTEIbHOM YUPEKIECHUH BBICIIETO
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npaBa»
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T'oauxk IOpuii Bhaoumuposuu

KaHJIUAAT FOPUANYECKUX HAYK, JOLEHT
Hocwokoea Tambvana Bukmopoena

Benymas opranuzanusi: Axanemusi ynpasjenus MB/I Poccun

3amuTa guccepramun coctoutcss 11 oxtsaops 2006 r. B 16.00 yac. Ha
3aceaHuu  AuccepranuonHoro coseta [[-212.239.01 B T'ocynmapcTBeHHOM
00pa3oBaTeIbHOM YYPEXJACHUU BBICIIErO MPO(EeCCHOHATBFHOTO 00pa30BaHuUs
«CaparoBckasi TOCyJapCTBEHHas akaiemusi mpaBa» mo azapecy: 410056, r.
Caparos, yn. Uepnsbimesckoro, 104,ayn. 102.

C oduccepranmeil MOXHO O3HAKOMHUTBCS B HaydyHOUM OuOImoTeKe
["ocynapcTBeHHOTO 00pa3zoBaTenbHOTO YUpEeXKICHUU BBICIIIETO
npodeccuoHanbHOrO0 00pa3oBaHusi «CapaTOBCKas TOCYIapCTBEHHAs aKajeMus
npaBa».

ABTopedepaT pazociaH «_» 2006

Y4eHbIl CEKpPETAPD
JTIUCCEPTALMOHHOIO COBETA B.Jl. XonoaeHnko
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OBIIAA XAPAKTEPUCTUKA PABOTbDI

AKTYaJIbHOCTb T€MbI UCCJIEIOBAHNS

KonkypeH1us sBasieTcsi HEOOXOIUMBIM aTpuOyTOM PBIHOYHOTO THIA
SKOHOMHUKH. be3 KOHKYPEHTHBIX OTHOIICHUW MEXIYy XO3SUCTBYIOIIMMHU
CyObEKTaMM HEBO3MOXKHO CYIIECTBOBAaHHE pBIHKA, IMOTOMY YTO KOHKYpPEHIIUS
BbICTynaeT  0a30BbIM  MHCTPYMEHTOM  CaMOPETYJUPYIOMICHCS  PHIHOYHOU
SKOHOMUKH. OpHAKO pPHIHOYHAS HSKOHOMHMKAa HE CIHOCOOHA CaMOCTOSATEIIBHO
MPOTUBOCTOSITh AHTUIIO1Y KOHKYPEHIIMU - MOHOIIOJU3MY.

Mosonoynm3anuss  XO3SIMCTBEHHBIX OTHOLICHHWM OTHOCUTCS K  YHUCIY
HEHTPaJIbHBIX TPOoOJeM (QPYHKIIMOHUPOBAHUS SKOHOMHKHU JIHOOOTO TOCYJapCTBa.
BcenenctBue 3TOoro Bo BCeX CTpaHaX € PHIHOYHOW 3KOHOMHUKOW Ha MPOTSKEHUU
JUTUTEIbHOTO BPEMEHU TOCYIapCTBO OOECMEeYMBaeT 3allUTy KOHKYPEHIIUU OT
MOHOIOJUCTUYCCKUX  IIOCSATAaTeNbCTB C  IOMOIIBI0  AHTUMOHOIIOJIBHOTO
3aKOHOJIaTEIbCTBA.

C mnepexogoM K pBIHOYHOM DSKOHOMHMKE B Poccum TOXE MOSIBUIOCH
AHTUMOHOIIOJILHOE 3aKOHOAATENbCTBO, MPEyCMaTPUBAIOIEE OTBETCTBEHHOCTD 3a
MOCATaTEeNbCTBO Ha KOHKYPEHIIUIO. CneuuanbHO YUPEKICHHbBIC
AHTUMOHOIIOJIbHBIE OpraHbl TPHU3BaHbl O00€CHEYMBATh WCIOJHEHHE JaHHOTO
3aKOHOJIaTEILCTBA.

OnHako, Kak MOKa3bIBa€T MUPOBAsI U OTEYECTBEHHAS MMPAKTUKA, TO3UTUBHOE
AHTUMOHOIIONIFHOE  3aKOHOJATENIhCTBO TOXKE HE TO03BOJSET A (PEKTUBHO

IMPOTUBOCTOSATH BCEM IMPOABJICHUAM MOHOITIOJHN3MaA. HpI/IMeHeHI/Ie
AIMHUHUCTPATUBHBIX CaHKHHﬁ, HU3-3a UX HEBBICOKOM CTEIICHHU pPEpCCCUBHOCTH,
HECITOCOOHO BOCHPCIIITCTBOBATb MOHOIIOJIMCTUYECKOM ACATCIBbHOCTH,

OPUHOCSIICH OTrpOMHYIO IO pa3MepaM MOHOMONbHYI0 TpuObsuUib. [loaTOMy B
YyrOJIOBHOM 3aKoHOAaTenscTBe, B cT. 178 YK P®, mpenycMOTpeHbI HOpPMBI,
OXpaHSAIOIINE KOHKYPEHIMI0 OT Haubosee omacHbIX (OPM MOHOMOJIUCTUYECKHUX
MOCSTaTEeNbCTB.

OdunuansHas CTaTUCTHKA CBUJIETEIBCTBYET, 4TO ciIy4yau
MOHOIOJIMCTUYECKUX JTEUCTBUHN JaleKko He eaIuHUYHbI. Tak, 3a mepuosa ¢ 1996mo
2005 rox antMMOHOMOJIbLHBIM oOpraHoM Poccum paccmorpeno 27055 dakros
HAPYIICHHS AHTHMOHOIOIBHOTO 3aKOHOJATENCTBA HA TOBAPHBIX PHIHKAX
HaIpaBJCHHBIX HA HEJOMYIIEHWE, OTPAaHUYCHUE WM YCTpAaHEHUE KOHKYPEHIIUHU.
[Tpu sTOM HabmroaeTCsl yCTOMUMBAs TUHAMHUKA POCTA TAaHHBIX MPaBOHAPYIICHU.

Hecmotpss Ha »9TO, cCyneOHO-CIENCTBEHHAss TMpakTUKa [0 JeJdaM O
MIPECTYITHOM MOHOIIOJIM3ME TOKa3bIBaeT HelnelcTBeHHOCTh ¢T. 178 VK P®. Tak, B
1997r. 6bu10 3apeructpupoBano Bcero 13 ¢aktoB mpectyruienuit, B 1998r. - 23,8
1999r. - 36,8 2000r. - 42,8 2001r. - 64,8 2002r. - 48,8 2003r. - 61,8 2004r. -
10,8 2005r. - 6"

! Wndopmanns pasmerneHa Ha oduiuansHoM caiite DenepaibHON aHTHMMOHOIOIBHOM ciryxObl Poccuiickoit
Denepanun // http://www.fas.qgov.ru/Tlo cocrosauto Ha 16.08.2006.

2 Cwm.: JlomroBa A.M. TIpecTymHOCTh, €¢ OpPraHW30BAHHOCTH M KpPHUMHHAIBbHOE obmiectBo. M.: Poccuiickas
kpumuHOIOorHYecKas accormanust, 2003.C. 544-560,0prann3oBanHast MPECTYIMHOCTh, TEPPOPHU3M, KOPPYIILHS B UX
nposiBIeHUSX U 6oprda ¢ Humu. - M., 2005. -C. 308; TenaeHIMH MPECTYIIHOCTH, €€ OPraHU30BAHHOCTH, 3aKOH H
ombIT 00pKOBI ¢ TeppopusMoM. [Tox obmr. pea. AWM. Jlonrosoii. M.: Poccuiickass KpUMHHOJIOTHYECKAsI aCCOIHAITH,
2006.C. 114.




4

JlanHoe OOCTOATENBCTBO OOBSCHSIETCS HEJOCTaTKaMU YTOJIOBHOTO U
AHTUMOHOIIOJIBHOTO ~ 3aKOHOJIATENhCTBA, UYTO B CJEICTBEHHO-CYAeOHOM
MPAKTUYECKON  JIESITEIbHOCTH MPUBOJUT K  HEBO3MOXHOCTH MPUMEHEHUs
AHTUMOHOIIOJIBHBIX HOPM.

Hekoropsle acniekTbl Tpo0eM YroJIOBHON OTBETCTBEHHOCTH 3@ MPECTYITHBIN
MOHOIIOJM3M OBbUIM MCCJIEIOBAHbI B MOCBSIIEHHBIX JAHHOW TeMe KaHJIUJATCKHUX
JUccepTaIusX E.B. XKyxoBa «YToJIOBHAS OTBETCTBEHHOCTH 3a
MOHOIIOJIMCTUYCCKHE JIEHCTBUS M OrpaHUYeHHe KOHKypeHnun» (PoctoB-Ha-J/{oHy,
2003), A.D. Vme3pko «YToJiOBHas OTBETCTBEHHOCTh 3a HEJOIYIICHHUE,
OTrpaHHYCHUE WM ycTpaHeHHe KoHKypeHmum» (Poctos-Ha-/lony, 2004)u A.B.
JleHncoBoil «YTOJOBHO-TIPABOBbIE AaCMEKTHl OOpPHOBI C MOHOIOJHU3MOM B
Poccuiickoit @enepanuu» (BnaguBoctok, 2006),a Takke B MoHorpaduu: Boiios
A.H., O6paxues K.B. VYromoBHas OTBETCTBEHHOCTh 3a HEIOIYIICHHE,
OTpaHMYCHHUE WU yCTpaHeHHe KoHKypeHiuu. CtaBpomnonb. CepBuciikoia, 2006.
152 c. OgHako Ha CErOHSUIHUN JIeHb B HAYYHOM JHMTEpaType HE CYIIECTBYET
MOHoOTrpaduyeckoi paboThl, MOCBAIIEHHON CUCTEMHOMY UCCIEAOBAHUIO YTOJIOBHO-
MOJIUTUYECKUX U KPUMUHOJIOTHYECKUX aCEKTOB MPECTYITHOIO MOHOIMOIU3MA.

DTO CBUAECTEILCTBYET 00 aKTYaJIbHOCTH MPOOIEMBI U 00YCIOBIUBAET BHIOOD
TE€MBbI HACTOSILIETO TUCCEPTAIMOHHOTO UCCIEAOBAHMUS.

ey 1 3212494 IMCCEPTANNMOHHON PadoThI

OCHOBHOM WENbIO JAMCCEPTALMH SIBISETCA HCCIEIOBAaHUE B YrOJIOBHO-
NOJUTUYECKOM U  KPUMHUHOJIOTUYECKOM AacCleKTe IOPUIWYECKOM MPUPOIBI
NPECTYMHBIX MPOSBICHUIA MOHOMONM3MA. JOCTIKEeHue 3TOM 1enu 0O0YCIOBUIIO
peleHue CIeayoIuX 3a1ay:

- KCCJIeI0BaHUE MOHOTOIN3MA C 3KOHOMHYECKON U MPABOBOM TOUEK 3PEHMUS;

- HUCCIIEJIOBAHME HCTOPUYECKHUX  aCMEKTOB  Pa3BUTUA  YTOJOBHOTO
3aKkoHozaTenscTBa Poccuu B chepe mpoTuBOAEHCTBUSI MOHOIIOJIU3MY;

- TIPOBEJICHHWE CPABHUTEIHLHO-TIPABOBOTO aHAIM3a aHTUMOHOMOJIBHBIX HOPM
yTOJIOBHOTO 3aKoHOAaTenbcTBa crpad CHI;

- U3y4YeHUE OCHOBAaHUN W MPUHLUIIOB KPUMHUHAIU3ALUU MPECTYIMHOTO
MOHOIIOJIU3MA;

- aHAJIM3 KPUMUHOOOPA3yIOMIMX MPU3HAKOB MPECTYITHOTO MOHOIOIN3MA,;

- PacCMOTpPEHKE BOMPOCOB MEHAIM3AIMN TPECTYITHOTO MOHOIOIU3MA,;

- wuccienoBanue mpobiaeM muddepeHIuanuu W WHIWBUIYyATH3AIUN
OTBETCTBEHHOCTH 3a IIPECTYITHBIN MOHOIIOJIA3M,;

- KPUMHUHOJIOTUYECKHUI aHAJIA3 MPECTYITHOTO MOHOIIOIN3MA,;

- pa3paboTKa MPEAIOKEHUH O COBEPIICHCTBOBAHUIO 3aKOHOIATEIbCTBA 00
OTBETCTBEHHOCTH 3a TIPECTYITHBIN MOHOIIOIH3M.

O0beKTOM AUCCEPTALMOHHOIO MCCIeI0BAHUS SBIAIOTCS TPECTYIHBIC
MPOSIBJIICHHS] MOHOTIOJIM3MAa U YTOJIOBHO-TIPABOBasl MOJIUTHKA TOCYIapcTBa B cepe
OXpaHbl KOHKYPEHTHBIX OTHOIIICHUHA.

IIpeamer uccjie10BaHUS COCTABIISIIOT:

- HOpPMBI JICWCTBYIOIIETO M paHee JeHCTBOBABILETO YrOJOBHOTO
3aKOHOJIaTEeNbCTBA, MPEAYCMATPUBAIONINE OTBETCTBEHHOCTh 3a MPECTYIHbIC
MPOSIBJIICHHS] MOHOIIOJIU3MA,
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- AHTUMOHOIIOJIbHBIE HOPMBI JIEMCTBYIOLIETO YTOJIOBHOTO 3aKOHOATEIIHCTBA
ctpan CHI';

- HOpPMBl  JICMCTBYIOLIETO  AHTHMMOHOMOJIBHOTO  3aKOHOJATeJIbCTBA
Poccuiickon denepanuuy;

- Hay4YHbI€ MyOJIMKAIIUK 10 UCCIIETyEMBIM BOIIPOCAM;

- pe€3yabTaThl COLMOJIOTUYECKUX UCCIEAOBAHUM, TPOBEICHHBIX ABTOPOM;

- nanHble ourmansHoi ctatuctTuku MBJ[ PO u ®AC PO no nemnam o
MOHOIIOJIM3ME.

MeTtomoJiornyeckoii OCHOBOI WCCJIeIOBAHUA SIBUIUCH OOIEHAYIHBIE
METOJbl MO3HAHMS, a TAaK¥KE PAJ YaCTHO-HAYUHBIX METOJOB. HCTOPUYECKHIA,
CPaBHUTEIHHO-TIPABOBOH,  (HhOpPMaTbHO-IOPUINIECKUAN, CUCTEMHO-TOTUYECKUM,
CTaTUCTUYECKNN, COLMOJIOTUYECKUI U JPYTME METOIbl HAYYHBIX UCCIEIOBAHNN.

Teopernuyeckoii 0CHOBOM MCCJIEIOBAHUSA ITOCITYKWIA TPYIbl POCCUUCKUX
M HWHOCTPAHHBIX YYEHBIX, IOCBAIICHHBIX BOMPOCAM SKOHOMHUKH, YTOJOBHOIO
1paBa, yroJIOBHOM MOJIUTUKH, MPEANPUHUMATEIHLCKOTO MpaBa, KPUMUHOJIOTHUU U
ap. Oto, B uactHoctH, pabotrel A.J[. AnTtoHOBa, A.A. AcmaxaHora, XK. M.
baiipamoBoii, B.3. banukoeBa, H.A. bensera, E.®. bopucosa, C.C. bocxoJiosa,
b.B. Bomxenkuna, B.II. Bepuna, P.P. I'aymakGaponra, JI.JI. I'ayxmana, 1O.B.
IN'ommka, A.C. T'openuka, I1.C. Harens, A.M. loarosoi, T.B. {octokooii, A.D.
Kanunckoro, H.M. 3aroponnmkoBa, A.Il. Koznosa, B.B. Konecnukosa, A.l.
Kopob6eea, A.I'. Kopuaruna, JIJI. Kpyrmukosa, B.H. Kyapssuesa, H.D.
Kysneunosoii, K. Kymc, B.JI. JlapuueBa, T.A. JlecuueBcku-Kocraperoii, H.A.
Jlomamenko, C.B. MakcumoBa, A.B. Mansko, HO.b. MenpaukoBoit, JIx.
Po6uncon, ILII. Ocunosa, II.H. Ilanuenko, B.T. Pasrunpguesa, M.B. Tanan,
K.}IO. ToreeBa, B.1. Tronnna, C.1. Ynessko, B.C. Ycrtunona, C.B. YctuHosoii,
T.J. Ycrunosoit, .. Xnynunoii, 3. Yembepaun, A.A. Uyrynosa, A.B. lllecnepa,
N.B. llIumko, A.M. Sxosnesa, [1.C. fInu u np.

HopmatuBHyo 0a3y mucciaegoBaHusi  cocTaBisitoT  KoHcTuTynus
Poccuiickonn  @enepaunu, JAEHUCTBYIOLIEE  YrOJIOBHOE, AHTUMOHOIOJIBHOE,
rpaXkJaHCKOE 3aKOHOIATEIBCTBO, YTOJOBHOE 3aKOHO1aTesIbcTBO cTpaH CHI', nnbie
HOPMATUBHO-TIPABOBBIC AKTHI, & TAKKE YTPATUBIINE CUITY UICTOYHUKH ITpaBa.

OMIIMPUYECKYI0 OCHOBY JMCCEPTALMOHHOIO HMCCJIEI0BAHUN COCTABUIIU
cratuctuueckue nanupie MBJl P® u Cynebnoro JlemapramenTa npu BepxoBHOM
Cyne P® o komuuecTBe 3aperuCTPUPOBAHHBIX MPECTYIUICHUH U JIHIAX,
ocyxaeHHbIx 1o ct. 178 YK P® 3a nepuon ¢ 1997mo 2005r1r., craTucTiueckue
nanueie  DenepanbHON  AHTUMOHOINONBHOW  Ciyk0b1 P®d o kommuecTBe
AHTUMOHOIIOIPHBIX ~TpaBOHapyImeHuit 3a mnepuwox ¢ 1996 mo 2005 rr.,
OMyOJIMKOBAaHHBIE  MaTepHAIbl  MPAKTHUKA  JestenbHocTH — DemepanbHON
AHTUMOHOIIONBHOU CIy)0bl P®, pe3ysbTaThl COUMOJIOIMYECKUX UCCIEIOBAHUNA B
dbopMe aHKETHOTO ONpOca U MHTEPBBIOMPOBAHMUS, MPOBEICHHBIX CAMOCTOSTEIBHO,
a Takke B pamkax rpanta CapatoBckoro lleHTpa 1o ucciegoBaHUIO TPoOJIeM
OPraHU30BAHHOW TMPECTYNHOCTH U KOPPYILUMU U KOJUIEKTUBHOTO TpaHTa
Poccuiickoro ryMaHuTapHOro Hay4Horo goxaa (B COBOKYITHOCTH OBLIO OMPOIIECHO
Bcero 1582pecnonaeHTa, B TOM YUCJIE BEICOKONIPOGECCHOHAIBHBIC CIICITUATUCTHI -
37 npencraBuTeeH yrojlOBHO-TIPABOBOM M KPUMHUHOJIOTHYECKOW HAYKW U3 Pa3HBIX
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pernoHoB Poccumm (MockBa, Caparos, Cankr-IletrepOypr, OpexoBo-3yeBo,
Kpacnonap, Hwxnuii Hosropon, Kazans, Bnagusoctok, CtaBponosb, TonbsSTTH, U
1p.), a Takke u3 Pecnyonuku benapych).

Hayuynasi HOBM3Ha juccepTallud  OIpejesieHa  BbIOOPOM  TEMBI,
HEJIOCTAaTOYHO  pa3pa0OTaHHOW B  YrOJIOBHO-NIPAaBOBOM  juTeparype, U
MPaKTUYECKON 3HAUYMMOCTHIO CUCTEMHOTO HCCIENOBAHMUS M Ppa3pelieHus psjia
pa3IMYHBIX  BOMPOCOB,  CBSI3aHHBIX C  MPOOJIEMOM  JIUCCEPTALMOHHOTO
WCCJICIOBAHMSI M HOCSINHUX JIUCKYCCHOHHBIM Xapaktep. B pabore mpeampunsaTa
MOTIBITKA OTpEETeHUs] 00BEeKTa MPECTYMHOTO MOHOIOJIN3MA, & TAK)KE PEelIeHUs
BOIIPOCOB 00 OCHOBAaHWHM W TIPHUHIMIAX €r0 KPUMUHAIM3AIWU, TEeHATU3AINH,
muddepeHanuyl yroJloOBHOW OTBETCTBEHHOCTH. Pa3paboTaHbl MpeanoKeHus: 1Mo
COBEPIIICHCTBOBAHUIO KOHCTPYKIIMH COCTaBa MPECTYIUICHUS, TPEAYCMOTPEHHOTO B
ct. 178 YK P®. HcciaemoBana B3aMMOCBSI3h MPECTYIMTHOTO MOHOIIOJIN3MA,
70060u3Ma u koppynuuu. [IpennoxkeHbl HEKOTOPhIE MEphl MO MPEayNPEKICHUIO
IPECTYIHOIO MOHOMoMM3Ma. B guccepranyu yuTeHbl W MpOaHATU3UPOBAHbBI
MOJIOKEHUS HOBOI'O aHTUMOHOIOJBHOTO 3akoHa - denepanbHOro 3akoHa oT 26
utoiist 2006roma Nel35-03 «O 3amuTe KOHKYPEHITUN.

Ha 3amurty BbIHOCATCS cJIeyI0IIHe OCHOBHbIE M0J10KeHUs U BHIBO/IbI:

1) MoHoOmMONHMSA, KaK OIPEICICHHOEC COCTOSHUE TOBAPHOTO pBHIHKA, HE
MPEACTABIISIET YIPO3bl SKOHOMUKE M OOIIECTBY, a HA00OPOT — XapaKTepusyercs
MHOTHMH TTO3UTUBHBIMH MOMeHTaMu. MHade o0cTouT neno ¢ Monomnoiu3mMoMm. OH
BpEJICH Il SKOHOMHUKHU M 00IIecTBa B 11eJ0M. ['0Cy1apcTBO TOKHO OOPOTHCS HE
C MOHOIIOJIMEH, a C JeATEIHbHOCTHIO, MPUBOIAIIEH TOBAPHBIN PHIHOK K COCTOSHUIO
MOHOIIOJINHU, T.€. ¢ MOHOMOJU3MOM. [IpecTymHBIi MOHOMOJW3M TIPEICTABIISCT
co0o0il OOIIECTBEHHO OIMAacHOE, MPOTUBONPABHOE, BHHOBHO COBEPIIEHHOE U
YTOJIOBHO HakKazyeMoe JesHWe, HalpaBJICHHOE Ha HEAOIYIICHHE, OTPAHHYCHUE
100 yCTpaHEHHE KOHKYPEHTHOU OOpbOBI, T.€. COCTA3ATENbHOCTH XO3SHCTBYIOIINX
CyOBEKTOB Ha PHIHKE;

2) K MPECTYHOMY MOHOIOJIM3MY MOYXHO OTHECTH TOJBKO IMPECTYILICHHE,
npeaycMoTperHoe cratbeli 178 YK P® «Hemomymienue, orpaHudeHHE WA
yCTpaHEHHE KOHKypeHIHu». JIWIb [JaHHOE€ TMPEeCcTyIUICHHE TOCSTaeT Ha
KOHKYPEHIIMIO, BeleT K MOHOIOJM3AlMU SKOHOMUKH. Clenyer pas3iudarb
MNPECTYIHBIA MOHOIMOJU3M M MPECTYIUICHHs, CBSI3aHHbIE C HEJ00pPOCOBECTHOU
KOHKypeHIuen. IIpecTynmHbli MOHOMNOJM3M  BBIPAXKAECTCA B IPECTYIHBIX
MOCATATENIbCTBAX Ha CaMy KOHKYPEHIIHIO, KOTOPBIC JCIAI0T HEBO3MOKHBIM Camo
CyIIECTBOBAaHNE  KOHKYPCHIIMM  WJIW  CYIIECTBEHHO  BO3JICUCTBYIOT  Ha
KOHKYPEHITMIO, YTO MPUBOAUT K €€ OorpaHuveHuro. lIpectyrieHus, CBI3aHHBIE C
Heo0pocoBecTHOM KoHKypeHtmed (ct.ct. 180, 183, 184K PD), nmocsararoT He Ha
caMy KOHKYPEHIIMIO, a Ha TMpaBWia BEICHUS <«UECTHOW», T00pOCOBECTHOU
KOHKypeHIMU. [Ipy 5TOM KOHKYpEHIMsI CYLIECTBYET Ha pBIHKE, OHa HE
OTPAaHUYMBAETCS, a BHUHOBHBIM MPUOOpPETAaET Kakue-IMO0 MPEerMYyIEecTBa B
KOHKYPEHTHOM OopbOe, MpUYMHSS MPU OSTOM YOBITKM KOHKYpPEHTaM, CBOUM
KOHTpareHTam Jm0o HaHOCS yiiepO UX JeI0BOM penyTalny;

3) CTaHOBICHHE W PA3BUTHUE YTOJOBHOW OTBETCTBEHHOCTH 3a MPECTYITHBIN
MOHOIOJIM3M B Poccuu ocCylecTBIsUIOCh B TpH dTama: 1) A0peBOJIOIMOHHBIHN
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MEPHUOJ]  XapaKTepU3yeTcs OTCYTCTBHEM B  YTOJIOBHOM  3aKOHOJIATEIbCTBE
CHEIMAIBHBIX HOPM, HaIpPaBICHHbIX Ha 3alllUTy KOHKypeHUuu. Toiabko B
HEKOTOPBIX HOPMaX COJIEPKAIIMCH 3alPEThl OT/IEIbHBIX MPOSIBICHUN MOHOIMOIN3MA
(cr.ct. 913, 1180, 1330 n0keHMS 0 HAKa3aHUAX YTOJOBHBIX U UCIPABHTEIbHBIX
1845 rona, ct. 242 YronoHoro Yinoxkenus 1903 rona); 2) coBeTCKui MEpHO -
yrOJIOBHAsE OTBETCTBEHHOCTh 3a MPECTYNMHbIA MOHOIMOJM3M TPOCIEKHUBACTCS B
yrOJIOBHO-TIPABOBBIX HOPMAax O CIEKYJSIMH; 3) TOCTCOBETCKUH TMEpHOa - B
YTOJIOBHOM  3aKOHOAATENLCTBE TMOSBISIIOTCS  CIIEIMAIbHBIE HOPMBI  MPOTUB
npecTyrHoro Moxononmsma (cr. 175, cr. 154 YK PCOCP 1960roxa, cr. 178 YK
P®);

4) B YroJIOBHOM 3aKOHOJATEIILCTBE TocynapcTtB — ydacTHukoB CHI
MIPEyCMAaTPUBAIOTCS yTOJIOBHO-TIPABOBBIE HOPMBI aHTUMOHOIIOJIBHOTO XapakKTepa
(3a wuckmouenuem PecmyOnmkm MongoBa, B 3aKOHOAATEILCTBE KOTOPOM
OTCYTCTBYET YTOJIOBHAsE OTBETCTBCHHOCTb 3a MPECTYIHBIA MOHOMOIM3M). JlaHHBIC
HOPMBI CKOHCTPYHMPOBaHbI C y4eroM mojoxeHudi MogensHoro YK  (3a
uckmouenrneM HopM YK Pecnybnmuku benapycs, Pecnybnmuku Y30ekuctan wu
YKpauHbI) B CXOJHBI 110 cojepkanuio ¢ Hopmamu c¢T. 178 YK P® no ee nuzmeneHwus
B 2003 roxy. Haunbonbiiee cXOACTBO MMEETCS B aHTUMOHOIOJBHBIX YTOJIOBHO-
NPaBOBBIX HOpMax 3akoHojaTenbcTBa PecnyOnmuku Kazaxcran u Poccuiickoit
denepallviv, KOTOpbIE MPENYCMATPUBAIOT MaT€pPUAIIbHBIE COCTaBbl MPECTYIUICHUS C
€IMHBIMU CTIOCO0aMU COBEPITICHHS MPECTYITHOTO MOHOTIOIN3MA,

5 B ¢opMyiupoBKe  OIpeaelicHHS  OObEKTa  MPECTYIUICHHUS,
npenxycMorpenHoro cr. 178 YK P®, HeoOXoaumMo oOTpa3uTh XapakTep
OXPAHSIOIIUXCS YTOJIOBHO-TIPABOBOM HOPMOM OOIIECTBEHHBIX OTHOIICHUI: HE
TOJIbKO KOHKYPEHITMIO - COCTS3aTeIbHOCTh (COIMEPHUYECTBO) XO3SIMCTBYIONIUX
CyOBEKTOB, HO M BO3MOXKHOCTH COCTS3aTEIbHOCTH (ComepHUYecTBa). B cBsizm ¢
TUM, OOBEKT JAHHOTO MPECTYIUIeHHs  Mpeajaraercs IOHMMAaTh  Kak
00I111eCTBEHHbIE IKOHOMUYECKUE OTHOUIEHUS, CKJIaIbIBAIOIINECS HA PhIHKE MEXIY
XO03SIUCTBYIOLIUMU cyOBeKTamu, rocyapcTBOM u NOTPEOUTENSIMH,
XapaKTEPUIYIOIIUECS COCTI3ATEIbHOCTHIO (COMEPHUYECTBOM) HIIH BO3MOXKHOCTBIO
COCTA3aTEJILHOCTU (COMEPHUYECTBA) XO3SAHUCTBYIONUX CYOBEKTOB 3a HAWIYUIIIHE
YCIJIOBUSI MPEJOCTABJICHHUS TOBAPOB, padOT M YCIYT, KOTJIAa UX CAMOCTOSITEIbHBIC
JENUCTBUS UCKITIOYAIOT UK 3()PEKTUBHO OrPaHUYUBAIOT BOBMOXKHOCTh KaXKJ0T0 U3
HUX OJHOCTOPOHHE BO3/IEWCTBOBATh Ha OOIIME YCJIOBHUS OOpalieHus Ha
OTIpEICTICHHOM PBIHKE;

6) OCHOBaHWEM YyCTAHOBJICHHSI  yrOJIOBHO-IIPABOBOTO  3alpeTra  3a
MPECTYITHBIA  MOHOIIOJM3M  BBICTYMaeT BBICOKAs CTENEHb OOIEeCTBEHHOU
OTIACHOCTU JIESHUS, BBIPAKAIOIIETOCS B HEIOMYIIEHWU, OTPAaHUYCHUM WU
YCTPAaHCHHH KOHKYPEHIIMU. B IeWCTBYIOIEM YroJIOBHOM 3aKOHOJATEIhCTBE
KPUMUHAJIM3ALMS TMPECTYMHOr0 MOHOMOJU3Ma IMpOBEAeHa C COOJI0JEHUEM
OCHOBHBIX MPUHIIMIIOB KpUMHHAIU3AIUU. VICKIIOUEHHE COCTaBIIIET HapyIIECHUE
OPUHIMIA HEU30BITOYHOCTH YTrOJIOBHO-TIPABOBOIO 3aIlpeTa, BbIpAXKAIOIIEECS B
NyOTUPOBAHUM YTOJOBHO-TIPABOBBIX HOPM, MPEAYyCMATPUBAIOIIMX YTOJIOBHYIO
OTBETCTBEHHOCTh 3a OJHO M TO e jesHue. JlaHHOe HapylieHue Cleayer
ycTpaHuTh nytemM uckiaoueHus u3 YK PO cr. 169 BocnpensTcTBoBaHue



3aKOHHOM MPEINPUHUMATENBCKON 158105 WHOU NEATEIIbHOCTUY .
KpruMnHo0oOpa3yomumMy Npu3HAKaMU  TPECTYIHOIO MOHOMNOJIM3Ma  JOJIKHBI
BBICTYIIATh TOJILKO XapakTep NesHus (He3aKOHHOE HEIOIYIEHHE, OrpaHHYCHHE
WIN YCTPAHCHHE KOHKYPEHIIMHM) M OOINECTBCHHO OMACHOE IOCJICACTBHE B BHUJIC
NPUYUHEHHS] KPYITHOTO yiepOa. YCTaHOBJIEHHE B YrOJOBHOM 3aKOHOJIATEIbCTBE
KOHKPETHBIX CIIOCOO0B MPECTYITHOTO MOHOIOIN3Ma He000CcHOBaHHO. Heobxoaumo
UCKJIFOUUTH uX U3 cT. 178YK PD;

7) npennoxenus o peopmupoBanuto ct. 178YK PO:

- u3 Tekcta cT. 178 YK PO cnemyeT MCKIIOYUTH CIIOCOOBI COBEPIICHUS
MPECTYIICHHUS, TaK KaK UX MEePEeYeHb HE JOHKEH ObITh MCUEPITHIBAIOIINM;

- B qucnio3unmu 4. 1 ct. 178 YK P® HeoOxoammo ykazaTh Ha HE3aKOHHBIN
XapaKkTep NesSHUS;

- B c1. 178 YK PO HyxHO mnOpegycMOTpeTb B  KadecTBe
KPUMHUHOOOPA3yIOIero Npru3HaKka MmoTeprneBnX, KOTOPbIM MOKET ObITh TPUUYUHEH
KPYIHBIN yiiep0 — rpaxk/iad, opraHu3aiuu Ju00o rocy1apcTBo;

- pa3Mep KpyIHOro yimiep0a, mIpeayCMOTPEHHOI0 B MpUMEYaHuu K cT. 178
YK P®, nomxen ObiTh qudpepeHrpoBaH: B OTHOUIEHUU TPaXJaH - HA CyMMY,
MPEBBIIIAIONIYI0 JABECTU MATHACCAT ThICAY pyOJed, B OTHOLIEHWM OpraHU3alui
WM TOCYJIapCTBA - HA CYMMY, MPEBBIIIAIOLTYIO OJIMH MUJUIMOH pyOJieH;

- HEOOXOIUMMO COIJIACOBAaTh YTOJOBHO-TPABOBLIE CAHKLIMU Pa3IUUYHBIX
gacteit cT. 178 YK P® mexay coboil M CO CMEXHBIMA COCTAaBAMH. BBICIIIAN
npeen 3a MEHEe OMacHOe MPECTYIJICHHE JODKEeH ObITh HIDKE HH3IIETO Mpesena
CaHKIINH 32 ero KBaIHu(UIMpoBaHHbIA BUA. [Ipy 7TOM HEOOXOIUMO B CAHKIIHSIX CT.
178 YK P® 3HaunTenbHO YBENWYHUTHh pa3MEpbl TAKOro BUAA HaKa3aHUA, Kak
mrpad, a Takke B 4. 3¢T. 178YK PO noBeicuTh MakCMMalibHOE HaKa3aHUE B BUJIE
JIMTICHHS CBOOOIBI /IO IECATH JIET, TAaK KaK B CYIIECTBYIONICH peAaKIni HaKa3aHUe
HE COOTBETCTBYET CTENEHU TSAHKECTH MPEyCMOTPEHHOTO B HEM JesTHUS,

8) yuuThIBasi, YTO MPECTYIHBIA MOHOIIOJIM3M HAlpaBJICH, MPEKIC BCEro, Ha
MOJIy4YeHUE SKOHOMUYECKH HEOOOCHOBAaHHOW MOHOIMOJIBHOM MPUOBLIH, CIEAYyeT
paccMaTpuBaTh B KadyecTBe IMpeiMeTa KOH(PUCKAIMU JIEHEXKHbIE CpEeICTBa,
COCTaBJISIFOLIME JTAHHYI0 MOHOIOJIbHYIO TPUObLIb. J[J1s1 3TOro, He0OX0AMMO BBECTU
B IIEPEUYCHb MPECTYIUIEHUM, H3JI0KEHHBIX B CT. 104 YK P® «Konduckanus
UMYIIIECTBA», IPECTyIUIeHUE, mpeaycMoTpeHHoe cT. 178 YK PO,

9) n000WM3M, KOppYyNIHS ¥ MOHOIIOJU3M — B3aUMOBIIMSCMBIC SIBJICHHS.
CrereHb «MOHOIIOIM3UPOBAHHOCTH» OW3HECA 3a4acTyl0 SIBJISIETCS MPU3HAKOM
BOBJICYCHHOCTH B KOPPYIIIIHMIO TPEICTABUTEINEH ATOTO OM3HECa,

10) noMuHUpYIOMmEH NPUYUHOW TMPECTYIMHOTO MOHOIIOIHM3MA CITY)KUT
BO3MOKHOCTh TIOJYYEHUS B PE3yibTaTe YCTAHOBJIICHHWS MOHOTOJBHOM BIIACTH
3HAYUTEITLHON HYKOHOMHYECKOW BBHITOJBI — MOHOIOJBHOW MPUOBLUIN. Y CIOBUSMU
IPECTYITHOTO MOHOIIOJIM3MA SABIISIFOTCS KPUMUHOT€HHbIE (bakTopsl
OpP2aHU3AYUOHHO-YNPABIEHYECK020  Xapakmepa.  OTCYTCTBHE  d(pPexkTuBHOU
KOOpJIMHALIUU B JAESTENBHOCTH TOCYAAPCTBEHHBIX OPraHOB, OTBETCTBEHHBIX 32
dbopMHpOBaHUE M peaU3alUI0 TOCYIAPCTBEHHON TMOJUTHUKUA B cepe Majoro u
cpenHero Ou3Heca; TPOMO3JKas OIOpOKpaTHuecKash pas3pelIuTeNibHas CHCTEeMa,
TpeOyromasi OOJNBIIMX 3aTpaT BPEMEHH M CPeIcTB (0COOCHHO y HAaYMHAIOIINX
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NPEIIPUHUMATENICH); 1pasosoco Xxapaxkmepa:. HECOBEPIICHCTBO HOPMATHBHOM
0a3bl, perIaMeHTUPYIOUIEH MPEeANPUHUMATENBCKYIO NESTeIbHOCTh, OTCYTCTBHE
HOPMATHUBHO 3aKPEIJICHHOTO MPUHIIUIA €IMHCTBA S KOHOMUYECKON TEPMUHOJIOTHUH,
UCIIOJIb3yEeMOM Pa3IM4YHBIMU OTPACISIMU 3aKOHOZATENIbCTBA; HECOIIACOBAHHOCTH
aJIMUHUCTPATUBHOTO M YTOJOBHOTO 3aKOHOAATENbCTBA 00 OTBETCTBEHHOCTH 3a
AHTUMOHOIIOJIbHBIE ~ MPABOHAPYUIEHUS; MPOTHUBOPEYHUS  YTrOJOBHO-TIPABOBOTO
peryaupoBaHusl BONPOCOB OTBETCTBEHHOCTHM 3a TNPECTYIUIEHUST B  cdepe
HYKOHOMHUYECKOU IeITeTbHOCTH; IPOOEIBl YyTOJOBHOTO 3aKOHOIATEIhCTBA,;

11) B paboTe MpemIoKEH KOMIUIGKC Mep, CIIOCOOHBIX, IO MHEHHIO
JUCCEPTaHTa, TMPOTUBOACHCTBOBATh IMPECTYITHOMY MOHOMOIU3My. OmHON U3
3G (DEKTUBHBIX Mep MPEAYNPEKACHUS MPECTYIMTHOTO MOHOIOIN3MA  SBIISETCS
COBEPIIICHCTBOBAHUE PETYJISITUBHOTO 3aKOHOJATENbCTBA, B YACTHOCTH, MPUHATHE
0a30BOTO aHTUMOHOTIOJNBLHOTO 3akoHa - DenepanpHOro 3akoHa OT 26 uions 2006
roga Nel35-®P3 «O 3amuTe KOHKYPEHIMM», a Tak)Ke BCTYIUICHHE B JCHCTBHE
denepalibHOTO  3aKOHA, PETYJUPYIOHIETO  BOMPOCHl  TOCYAAPCTBEHHBIX U
MYHULIMNANBHBIX 3aKynok. denepanbHbiii 3akoH 0T 26 utonigs 2006roma Nel35-D3
«O 3amuTe KOHKYPEHIUU» COAEPKUT PACITUPEHHBIN U YTOUYHEHHBIN MOHSITUWHBIN
anmapar. Tak, HOpPMBI JaHHOTO 3aKOHa, Kacaroulecs  OmpeleeHUs
JOMUHUPYIOILIETO MOJOKEHUSI HAa TOBAPHOM DPBIHKE, SIBJISIOTCS OOOCHOBAHHBIMH.
DTO NMO3UTUBHBIN IIAar 3aKOHOJATENS. Y CTAaHOBJIEHHWE UCKIIIOUUTEIBHBIX CIy4YaeB
NpU3HAHUS TOMHUHHUPOBaHUs (€CH OISl XO3sSUCTBYIOIIEero cyobekta menee 35%)
JACT BO3MOXKHOCTh TPABONPUMEHHUTEN0 3(PGHEKTUBHO TPOTHUBOJEHCTBOBATH
Cy4asiM KOJUIGKTUBHOTO JOMHHHpPOBaHUS. B TO ’ke€ BpeMs, yCTaHOBJICHHE
HIUKHETO TOpora JOMHUHUpOBaHHS B pasmepe 8% m0aum phIHKA CIYKUT
COOJTIOJICHUIO MHTEPECOB MAJIOTO M CpeaHero OmsHeca. JlerampbHoe ompesesieHne
MOHSTUS «COTJIACOBaHHBIE AEUCTBUA» MO3BOJUT 3(P(HEKTUBHO OOPOTHCS C Tak
HA3bIBAEMBIM «CO3HATEJIbHBIM HJKOHOMHYECKUM Mapajuienu3smMom». Jlokasathb
COTJIaCOBaHHBbIE JEHCTBUA B O3THUX CIydasX CTaHET BO3MOXKHO Ha OCHOBE
HKOHOMHUYECKOTO aHaIM3a TOBAPHBIX PHIHKOB U «KOCBEHHBIX JI0KA3aTEJIbCTB.
Hopmbr ®denepanbHoro 3akona ot 21 urons 2005roma Ne94-d3 «O pasmernienuu
3aKa30B Ha IIOCTaBKU TOBApOB, BBHINOJHEHUE pabdOT, OKa3aHUE YCIyr s
TrOCYAapCTBCHHBIX M  MYHHIMIAIBHBIX  HYXI»  ITO3BOJIIOT  YMEHBIIUTH
KOPPYILMOHHBIM 3JIEMEHT MNpPU MPOBEJECHUU 3aKyNOK JJIsi TOCYAapCTBEHHBIX HU
MYHUITUTIATBHBIX HYXJ, Jeias OTKPBITBIMU, TMPO3PAYHBIMA OTHOIIEHUS TIO
MPOBEICHUIO TOCYIAPCTBEHHBIX W MYHHIIUNAIBHBIX 3aKYIMOK, MPEIOCTaBIISIOT
paBHBIA  JOCTYN  XO3SMCTBYIOIIUM CYOBEKTaM K ToOcC3aKa3aM, CHIKAIOT
aIMUHUCTPATUBHBIC OaphEPBI, TEM CAaMbIM, CTUMYJIHPYS Pa3BUTHE KOHKYPCHIIUH;

12) nexotopeie HOopMmbl DenepanbHoro 3akoHa ot 26 umions 2006 roma
Nel35-03 «O 3amure KOHKypeHIHMH» Ae(PEeKTHbI U TpeOYyIoT HajabHEHIIero
COBEPILICHCTBOBAHUS JIJIsl MPEAYNPEKACHUS OTKJIOHAIOMIETrocsi, B TOM YHCIE,
IPECTYITHOTO MOBECHUS. Tax, 3aKOHOJIATEIBHOE ornpeJeeHune
MOHOTIOJIMCTUYECKON JeATeTbHOCTH HEOOXOAMMO YTOYHUTH, YKa3aB B KauyecTBE
CyOBEKTOB COTJIAIICHUHA WJIM COTJIACOBAHHBIX JICUCTBUU  XO3SIMCTBYIOIIMX
cyOBeKTOB. B omnpeneneHnn MOHOMOJIBLHO HU3KOM II€HBI YCIOBUE O BBITECHEHHH C
PBIHKA KOHKYPEHTOB JIOJKHO OBITh HE 00s3aTEbHBIM, a albTepHATUBHBIM. Llesnbio
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YCTaHOBJICHHUS] MOHOIOJBHO HHU3KOW LIEHBI MOXET OBITh HE TOJBKO YCTpaHEHHE
KOHKYPEHTOB C pBbIHKAa, HO M TMOJy4YE€HHE SKOHOMUYECKH HEOOOCHOBAHHOU
MOHOTIOJBLHON MPUOBLIH, €clid CyOBEKT, YCTAaHABIMBAIOIIUNA MOHOMOJIBLHO HU3KYIO
LIEHY, IEUCTBYET B YCIOBUSIX MOHOTICOHUH;

13) Ha OCHOBE TPOAHATM3UPOBAHHBIX B JTUCCEPTAIMU TMPU3HAKOB
MPECTYIHOIO0 MOHOMOIU3MA, MIPEAJIaraeTcsi HOBasi pelakIus CTaThu:

«Cratbsa 178. Hegonyuienue, orpaHiueHre UM YCTpaHEHUE KOHKYPEHIIUU

1. He3akoHHOE  HENONYILIEHHWE, OrpaHUYECHHE WM  YCTPAHEHHE
KOHKYPEHLIMM, €CJIM O3TU JESHUS TMOBJIEKIM MPUYMHEHUE KPYMHOTo yiiepba
rpaXkaaHaM, OpraHu3alusIM Ju00 rocy1apCcTBy, -

Haka3bIBalOTCA MTpadoM B pa3Mepe A0 TPEXCOT ThICSY pyoOsiel Wiu B
pa3Mepe 3apaOdO0THOM IUIAThl WJIM MHOTO J10X0Ja OCYKJAEHHOIO 3a MEepUoJa 10 ABYX
JeT, Tub0 apecToM Ha CPOK OT YEThIpeX M0 IIECTH MECALEB, JIMOO JIMIICHHEM
CBOOO/JIbI HA CPOK J0 JBYX JIET.

2. Te xe nesHusi, COBEpUIEHHBIE JAOHKHOCTHBIM JIMIIOM C UCIOJIb30BaHUEM
CBOET0 CIYXEOHOr0 TMOJOXKEeHUsS JUOO0 TPYNION ML MO MNpPeABAPUTEIHLHOMY
CroBODY, -

HaKa3bpIBalOTCA MITpadoM B pa3zMepe OT TPEXCOT ThICSY /10 MSITHCOT ThICAY
pyOneit wiu B pasmepe 3apaOOTHOW IJIaThl MM MHOTO JOXOAa OCYXKJIEHHOTO 3a
NEepHOJI OT ABYX JI0 TPEX JIET JUOO JHIIEHUEM CBOOOJIBI Ha CPOK OT IBYX JO MATU
JeT.

3. JlesHus, mpeayCMOTPEHHBIE YacTsIMH TMEpPBOM WM BTOPOW HACTOSIIEH
CTaTbhH, COBEPIICHHbIE C TPUMEHEHUEM HACHUIIUS WM YIPO30il €ro mpuMeHEeHus, a
pPaBHO C YHHUUTOXKEHUEM HJIM MOBPEXKICHUEM UY>KOTO UMYIIECTBA JINOO C yrpo30ii
€ro  yHMYTOXXEHHUS WIM  TOBPEXKACHMS, TMPU  OTCYTCTBUU  IPHU3HAKOB
BBEIMOTATEIILCTBA, JTMOO OpPraHU30BaHHOM TPYMIION, -

HAKa3bIBAIOTCS JIMIIEHUEM CBOOOJIbI Ha CPOK OT MATH JO JAECITH JIET CO
mTpadoM B pasmepe 10 OJHOTO MUJUIMOHA PyOieil wiu B pasMmepe 3apaOOTHOU
iaTbl WM WHOTO JI0XOJa OCYXKJACHHOTO 3a MEepHUoj| 10 NSATU JeT Jubo 0e3
TaKOBOTO.

Ilpumeuanue. Kpynnvim ywepdoom 6 Hacmosuweu cmamve HPUSHAEMCSL
yuepb, NPUYUHEHHbIL 2PAXNCOAHUHY, HA CYMMY, HPesbluaruyio 08ecmu
namvoecsim molcsad pyoneu, aubo ywepd, NPUHUHEHHbLI Op2AHU3AYUU  UTU
20Cy0apcmey, Ha CyMMmy, npesuliuaouyo 00OUH MULIUOH pyoOaeu».

Hay4Ho-npakTnuyeckoe 3Ha4eHUe UCCIeTOBAHUSA

Hayunast 3Ha4MMOCTh NOJATOTOBJIEHHON AMCCEPTAllMA COCTOUT B TOM, YTO
paboTa BOCHOJHSET HEKOTOpPbIE HMEIOIIMECS B HayKe MpoOenbl OTHOCHTEIHHO
paccmarpuBaeMbix mpodseM. ChopMynupoBaHHbIE TNPEUIOKEHUS W BBIBOJIBI
MOTYT OBITh TOJIE3HBIMH B JAJbHEUIINX HAYYHBIX MCCIEIOBAHUSAX, B y4eOHOM
mpoliecce TpU  NPEernojJaBaHUM Kypca YroJoBHOIO TIpaBa, a TaKXke B
3aKOHOTBOPYECKOM IIPOIIECCE MPHU COBEPLICHCTBOBAHWU 3aKOHOAATENIbCTBA U B
MPAKTUYECKON JIEATETbHOCTH IPAaBOOXPAHUTENbHBIX OPraHoB M CYJIOB IO
NPUMEHEHUIO YTOJIOBHO-MIPABOBBIX HOPM, MPEAyCMATPUBAIOIINX YTOJOBHYIO
OTBETCTBEHHOCTH 32 MPECTYIHBI MOHOIIOIHU3M.

Anpobanusi pe3yJibTaTOB MCCIAEI0BAHUSA
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OCHOBHBIE TIOJIO)KEHHUSI JUCCEPTALMOHHOTO HCCIIEJOBAHUS OTPa’KEHBI
aBTopoM B 11 HayuyHbIX myOaukaiusx oOmum o0bemMoM 8,25 m.j., a Takxke B
pabotax mo Trpantam CapartoBckoro LleHTpa 1O wuccienoBaHWIO MPOOIEM
OpPTaHM30BAaHHOW MPECTYMHOCTH W KOPPYMNIMH M PoCCHIICKOTO T'yMaHHTapHOTO
Hay4HOTO (hOoH/IA.

Ampobarsi  pe3yabTaTOB HUCCIICIOBAHMS OCYIIECTBIEHA TakKe IMyTeM
y4acTusl JUCCEpTaHTa B HAyYHO-TIPAKTUYCCKUX KOH(PEPEHIUIX, CEMHHapax H
KPYTIBIX CTOJIAX PA3IMYHOTO YPOBHS, B TOM YHCIIE - MEXAyHApOoaHbIX: «lIpenmer
YrOJIOBHOTO TpaBa U €ro poijib B (JOPMUPOBAHUU YTOJIOBHOTO 3aKOHOJATEIbCTBA
Poccuiickoit ®enepanmn» (Caparos, ampens 2002 r1.), «Yroi0oBHO-TIpaBOBas
oxpaHa JTn4HOCTH 1 ee ontumu3zaus» (Caparos, mapt 2003r.), «IIpecTymHOCTD 1
KOppYIIHs: COBpeMeHHbIe poccuiickue peaymn» (Caparos, nexadpr 2003 r.),
«YronoBHOe TpaBo: cTpaterus pazButusi B XX| Beke» (Mocksa, saBaps 2004r.),
«[IpecTymHOCTP ¥ YrOJIOBHOE 3aKOHOJATENbCTBO. pealud, TEHACHIUU U
BO3MOYKHOCTH IO3UTHBHOTO M HETaTMBHOTO B3auMoBiusHus» (CapartoB, Mapt
2004 r.), «YTOJOBHO-TIPABOBbIC, IICHUTCHIMAPHBIC MPUHIUILI U UX peaaru3alus:
IPaBOTBOPUYECKUH, MpaBONpPUMEHUTENbHBIA ypoBHH» (Capatos, mapt 2005 r.),
«DUHAHCOBO-TIPOMBIIIUICHHBIE TPYMIEI B pernoHax [1DO: Bonmpock Mpo3pavyHOCTH
u noporderHocTr» (Hmwxkuuii Hosroposa, mapt 2005), KpuMuHaibHbIe Mepeaesbl
cobctBenHocTr B Poccun: mpoOiemsl nporuBoaciicteus» (Caparos, mait 2005r.)
v JIp.

OTnenbHBIE MaTepUANIbl JUCCEPTALMOHHOTO HCCIEIOBAHUS HCIOJIBb3YIOTCA
aBTOPOM B TMPOIECCe MpPENoJaBaHusl Kypca yrojoBHoro mnpaa (OOmas wu
Ocob6ennass wactu) B ['OY BIIO «CaparoBckasi rocyqapCTBEHHasl aKaJaeMus
npaBa».

CTpykTypa nuccepranun

Jluccepramsi COCTOMT W3 BBEACHHsI, TpeX TJIaB, BKIIOYAIOIINX JICBIThH
naparpadoB, 3aKI0ueHUs, OUOINOrpaPUIECKOro Cucka 1 MpUIOKEHUH.

OCHOBHOE COIEP KXAHUE PABOTbI

Bo BBeaeHmH 0OOOCHOBBIBAETCS AKTYallbHOCTh TEMBI JUCCEPTAIMOHHOIO
UCCJIETIOBAHMsI, CTaBSITCS €ro 1NN, UCXOAS U3 HUX, ONPEIEISIIOTCS 3a1a41, 0ObEKT
Y IPEAMET UCCIIEN0BAHUSA, METONOJIOTHYECKAs U TEOPETUUECKAsA OCHOBBI, HAy4YHAas
HOBM3HA UM  TMpakTHYecKass 3HAYMMOCTh JHUCCEepTaluH, (QOpMYyIUPYIOTCS
IIOJIO’KEHMS], BBIHOCMMBIE HA 3aINATY, IPEAOCTABISIOTCSA CBEIAEHUS O pe3yJibTarax
anpoOaIu UCCIeI0BaHMUS.

I'maBa mnepBas «lloHATMe W NpPU3HAKKM MPECTYIIHOIO MOHOINOJIN3MA»
coctouT u3 Tpex naparpadon: 1) «MoHOMOIU3M Kak SKOHOMHUYECKAs U MPaBOBas
Kareropusi», 2) dIpu3HaKu MPeCcTyMHOr0 MOHOIOJIW3MA IO JehcTByromeMy YK
P®», 3) ddcropuyeckuii W CPaBHHUTEILHO-IIPABOBOM aHAIM3 YrOJOBHOMU
OTBETCTBEHHOCTH 3a MOHOIIOJMCTUYECKUE JEUCTBUS».
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B nepeéom napacpage paccmatpuBaeTcsi SKOHOMHYECKass M IpaBOBast
npupoga MoHomnosim3ma. [[is BBIACHEHHS COJEP)KaHUsI TMOHSATUS MOHOIOJIM3MA
aBTOp 0OpaIaeTCsl K €ro aHTUIOY — KOHKYPEHITUH.

KoHKypeHIIMI0 HYXHO paccMaTpuBaTh JIBOSKO — KaK CUTYyallMI0 U Kak
npouecc. Kak cutyanus, KOHKYpEHIMsSI XapaKTepus3yeTcs HaJIUYMEeM Ha PbIHKE
MHOYECTBA MTPOU3BOAUTENEH (OTpeOUTENICH), KOTOPhIE MMEIOT IPUMEPHO PaBHBIC
yCJIOBHS JIJIsl IPOU3BOCTBA, peanu3aiuu (IoTpedieHus) TOBapoOB, padoT U yCIyT.
Kax mporiecc, KOHKYPEHITUS XapaKTePHU3yeTCs MPOTUBOCTOSIHUEM,
COCTA3ATENbHOCTHIO, COTIEPHUYECTBOM, CTOJIKHOBCHUEM WHTEPECOB
MpEeANpUHUMATENIEH B TMPOIECCE ACSITEIBHOCTA IO TPOU3ZBOJACTBY U TMPOJAKE
TOBAapOB,  BBIMIOJHEHWIO pabOT, OKa3aHWIO yCIyT, HAMNpaBICHHOW  Ha
CHUCTEMATUYECKOE U3BJICUCHUE TTPUOBLIH.

JlerampHOE oOmpeneraeHue KOHKYPEHLMU COAEpPKHUTCS B cT. 4 3akoHa O
KOHKYPEHIMH Ha ToBapHBIX poiHKax 1991r.% i B cr. 3 3aKoHa 0 KOHKYpeHIHH HA
duHancoBBIX phiHKax 1999 r., a Takke B HOBOM aAHTHMOHOIIONBEHOM
3aKoHOJaTenbCTBe - DenepanbHoM 3akoHe oT 26 utonsg 2006roga Nel35-D3 «O
3aIIUTE KOHKYPEHIIMH .

AHTUINIOZOM KOHKYPEHIIMU SBJISIETCSI MOHOIOJIMUS WU MOHOMOJIu3M. CioBo
«MOHOTIOJIHSI» HMMEET TPEeUecKoe MPOUCXOXKICHHE, B JOCIOBHOM TIEPEBOJE -
€AMHCTBEHHBIN mpoaaBel. OgHAKO MOHOIOJMEH MOXET 00yalaTh HE TOJBKO
IIPOJABEL, HO M E€IWHCTBEHHBIM MOKynarenb. JlaHHBIA Cilydyalli HMMEHyeTcs
MOHOIICOHUEH.

[ToHsITHE «MOHOMOJIUS» CTOJIb YK€ MHOTOIUIAHOBO, KaK M «KOHKYPCHIIHSIY.
Tak ke Kak ¥ KOHKYPCHIIMIO, MOHOITOJIMIO CJIEyeT MOHMMATh JBOSKO: 1) Kak
OTIPENICTICHHBI THUI PHIHOYHON CTPYKTYpPhl — HCKIIOYUTEIHHOE TOJIOKCHHUE, B
KOTOPOE TIOCTABJIEH XO3SHUCTBYIONIMI CyOBEKT Ha KOHKPETHOM pBIHKE, 2) Kak
oco0oe MOBEIEHHE TOCMHOJICTBYIOIIETO Ha PBIHKE CyObEeKTa — HCIOJIb30BaHUE
MOJIOKEHUS! B COOCTBEHHBIX MHTEpecax IMyTeM MOJYYeHUS MOHOIOJIbHOU
MPUOBLIN.

B »koHOMHMYeckoil auTeparype MOHOMOJUI0  AU(PGEepeHIUupYIOT B
3aBUCMMOCTH OT XapaKTepa W MPUYMH BOZHUKHOBEHHUS: €CTECTBEHHAs, JierajbHasl,
UCKYCCTBEHHAs, BHYTpeHHss1 MoHomonus. Ocoboe moBeAeHUE rOCIOICTBYIOLIETO
Ha pbIHKE CyObeKTa, BbIpaXarouleecss B HCIOJIb30BAHUM TMOJOXKEHUS B
COOCTBEHHBIX MHTEPECAX MyTeM MOJYyUYCHHUS] MOHOIOJBHON MPHUOBLIH, XapaKTepHO
JUTSL TAKOTO SIBJICHUS, KaK MOHOMOJU3M. CyIIHOCTh MOHOTIONU3MA OIPEACIACTCS

3 Cm.: 3akon PCOCP or 22 mapra 1991 roma Ne948-1 «O KOHKYPEHIHH M OTPAHHYCHHH MOHOIOIHCTHICCKOI
JEATEeIPHOCTH Ha TOBapHBIX PHIHKAX» (C MOCH. U3MEHEHHSMH W JOMONHEHUsMH oT 2 ¢espans 2006 roma) //
Benomoctu Che3na HapoaHbix aenyratoB PO u Bepxosaoro Cosera P®. 1991.Nel6. Cr. 499 C3 PO. 2006.Ne6.
Cr. 636).

4 Cm.: ®enepanbhbiii 3ak0oH 0T 23 uoHs 1999rona «O 3aiure KOHKYPEHIMM HA PhIHKE (BHHAHCOBBIX YCIyr» (C
HOCH. I3MEHEHHUSAMH 1 AOMOJTHeHUsIMH 0T 2 deBpainst 2006roaa) // C3 PO. 1999.No26.Cr. 3174 C3 PD. 2006.Neb.
Cr. 636).

5 Cm.: Poccuiickas rasera. 2006. 27uromns. Hanee - @enepanbhbiii 3akoH «O 3amuTe KOHKypeHmuu» 2006T.
JlaHHbIil 3aKOH BCTYMAaeT B CHITY 110 HCTEUSHUH JCBSIHOCTA JTHEH moce AHs ero o(uIMansHOro ony0IuKOBaHus, T.C.
26 oxtsa6ps 2006 roga. Co aust BeTyruieHust B cwty ®DenepanbHoro 3akoHa «O 3ammre KoHKypeniuu» 2006T.
NPU3HAIOTCS YTPATUBIINMHE CHITY 3aKOH O KOHKYPEHIMH Ha TOBapHBIX phiHKaxX 1991r. u 3aKOH 0 KOHKYPEHIMU Ha
¢unancoBbix peiHKax 1999 r. ITonokeHnust 3akoHA O KOHKYPCHIMH Ha TOBapHBIX peiHKax 1991 r. B wacTm
onpeeeHus MOHATHs «aGuarpoBaHHble Juma» (a03ampl 26-35¢T. 4) COXPaHAIOT CBOIO CUITY.
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yepe3 TMOHATHE MOHOMOJAWMH. MoHomonusM, Oyaydd CIIOKHOH CHCTEMOM
XO3MCTBOBAHUSI, NPOSIBISAETCS YEPE3 CBOM JJIEMEHTHl, B YACTHOCTH 4YEpPE3
MOHOMOJUI0. MoHOMoUs,, NpeAcTaBiAomas CcoO0H  DJIEMEHT  CIIOKHOU
CTPYKTYpBI, €CTb (popMa MPOSIBICHUSI MOHOMOJM3Ma. MOHOMOIHUS, KaK phIHOYHAs
MOJENb, MOKET CYILIECTBOBATh BHE MOHOMOJIN3MA.

Takum 00pa3oM, C PKOHOMHYECKOW TOYKM 3pPEHHUS] MOHOIOJIU3M — 3TO
omnpeneseHHasl AeATENbHOCTh XO3AMCTBYIOIIETO CyOBEKTa, HalpaBieHHAs Ha
MOHOIIOJIM3AINIO, T.€. 3aHATHE UCKIIOYUTEIHLHOT0 (MOHOITOJIBHOTO) TOJIOKEHHUS B
ompeneneHHo cdepe OSKOHOMUKH WJIM Ha  ONPENCNIEHHOM pPBIHKE, U
UCIOJB30BAaHUE  ATOTO  TOJIOXKEHUSI  JJI8  U3BJICYEHUST  MaKCUMAaJIbHOU
(MOHOITOIPHOM) TNPUOBLIM ITyTEeM HaBsI3bIBAaHUS KOHTPAreHTaM COOCTBEHHBIX
UHTEPECOB.

MoHononMu M MOHOMOJIU3MY, KaK 3KOHOMUYECKUM SIBICHHSM, HEJb3s
JlaBaTh KAaTErOPUYECKYI0 M OJHO3HAYHYH) HETATUBHYI OLEHKY. Kak u MHOrum
DKOHOMHUYECKMM SIBJICHUSIM, UM IPUCYIIM KaK HETaTUBHBIE, TaK W IO3UTUBHbIC
yepThl. Cama 1o cebe MOHOMOJIMA 00JaaeT MHOTUMH MO3UTUBHBIMU Kauy€CTBAMH,
a MOHOIOJM3M — HEraTUBHbIMU. B KOHEYHOM wuTOre Bpen sl OOIIecTBa U
SKOHOMHKHU NMPUHOCHUT HE MOHOMOJIMS, a MOHONoNIM3M. HecmoTps Ha TO, 4TO Npu
UCIIOJIb30BAaHUU TaK Ha3biBaeMoro <add@exra macmrada» MOHOIMOIUS OKa3bIBAET
OJIarOoTBOpHOE  BJIMSHUE HA OSKOHOMHUKY B  II€JIOM, €ro MposiBICHUS,
XapaKTEPHUIYIOMINECS MOHOTIOIN3MOM, BPEIHO JIJIsi IOTPEOUTENS U JiJIsi 001ecTBa
B 1eiaoM. HeratuBHble MOMEHTHI MOHONOJM3MA KaK pa3 HamNpaBi€Hbl Ha
MOCJIETHUX. A, KaK W3BECTHO, HE OOIIECTBO JOHKHO CYIIECTBOBATH JIJISl Pa3BUTHUS
HPKOHOMHUKH, HO SKOHOMHKA — IJIsi pa3BUTHsL oOmiecTBa. ['oCymapcTBO AOKHO
OOpOTHCS HE C MOHOTIOJIUSIMHE, & C MOHOTIOJTU3MOM.

B  HOpMAaTHBHO-IPaBOBBIX  aKTax HET JIETAJbHOIO  OMNpEACIICHUs
MoHomonu3Ma. Haubosnee cxokas ¢ HUM MpaBoBasi KaTeropusi, UMEIOIAsCS B
POCCUIICKOM 3aKOHOJATeIbCTBE, — MOHOIIOJIUCTHYECKas neaTesibHocTh (cT. 4
denepanpHoro 3akoHa «O 3amure KOHKypeHumun» 2006r.). [IpoananusupoBas
HOPMbl AHTUMOHOIIOJIBHOTO 3aKOHOJATENIbCTBA, ABTOP MPHIIEN] K BBIBOAY, 4YTO
JeTajlbHOE  ONpEe/IeNIEeHNEe MOHOMOJUCTUYECKONH  JEATENbHOCTH  HEO0OXOAMMO
YTOYHUTh, yKa3aB B KadyecTBE CYOBEKTOB COIIAIICHUA WM COIJIACOBAHHBIX
NEeUCTBUHN XO3SUCTBYIOITUX CYObEKTOB.

[loHaTHsT  «MOHOMOJIUCTHYECKAsT  ACATEIBHOCTH» H  «MOHOIMOJU3M»
COOTHOCSITCS MEXKIy COO0OM Kak 4acTh W 1iesioe. MOHOMONMN3M MIUpPe, BKIIOYAET B
ceds KpoMe MOHOMOJHMCTUYECKONW MACSTEIbHOCTA U WHBIE AHTUKOHKYPEHTHbIC
JNeUcTBUsA. B 4acTHOCTH, Kak MPOSIBICHUE MOHOIOJM3MA CIJIelyeT MOHUMATh
OTPAaHUYMBAIOIINE KOHKYPEHIIUIO aKThl U JIEUCTBUS OPraHOB BJIACTH U yIIPaBJICHUS
(ct. 15 depepanpHOro 3akoHa «O 3ammre KoHKypeHmum» 2006 T1.), a Takxke
COTJIAIICHWS] WJIA COIJIACOBAaHHBIE JIEWCTBUA MEXKJIYy OpraHaMH BIJIACTH U
yIOpaBJICHUS WIA MEXKIYy HUMH M XO3SMCTBYIOIIMMHU cyObekramu (cT. 16
denepanpHoro 3akoHa «Q 3amure KoHkypenmun» 2006r.).

C npaBoBOM TOYKM 3pEHUS MOHONOJM3M TIPEJICTaBiIseT CcoOOM
MOHOTIOJMCTUYECKYIO JIeITeIbHOCTh XO3SWCTBYIOIIUX CYOBEKTOB WM JEHCTBUA,
COTJIAILLICHHS UJIM COTJIACOBAHHBIE JEHUCTBUS OPTAHOB BIIACTU U YIIPABICHUS MEXKIY



14

co0ol WM ¢ XO3AUCTBYIOIUMH CyOBEKTaMH, HAIpPABJICHHBIC HAa HEIOMYIICHUE,
OTpaHUYECHUE WM  YCTPAHEHUE KOHKypeHUUH. (OCHOBHBIM  IPU3HAKOM
MOHONOJIN3MA SIBJIIETCS HANPABIECHHOCTh HA HEIONYIICHUE, OIPAHUYEHUE WIIN
YCTpaHEHHUE KOHKYPEHLINH.

Bo emopom napacpagpe paccmarpuBaeTcs TMOHSTHE MPECTYIHOIO
MOHOIOJIN3MA, ONPEAEISIETCA Kpyr MPECTYIUICHHUM, OTHOCAIIUMXCA K HEMY, U
aHAJIM3UPYIOTCS €Er0 OCHOBHBIE NPU3HAKH.

Hapsiny ¢ MOHOMOMM3MOM Ha KOHKYPEHTHBIE OTHOILICHHS TAKXKE€ BIUSAET U
HEZI00POCOBECTHASI KOHKYpeHIms. JlerabHOe ompeneneHue MmociaeaHe naeTcs B
cT. 4 ®enepanpHoro 3akoHa «O 3ammure KoHKypenuun» 2006r.

OTnmuuns MeXITy MOHOMOJIU3MOM W HEIOOPOCOBECTHOW KOHKYPEHITHEH
NPOSIBIIAIOTCS B TOM, YTO TMPU MOHOIOJU3ME MPOTHUBOINPABHBIE JIEUCTBUA
MOCATAIOT Ha caMy KOHKYPEHIMIO, T.€. HampaBJi€Hbl Ha HEAOMYIICHHE,
OTpaHUYEHUE WJIM YyCTpaHeHUEe KOHKypeHlmH. HenoOpocoBecTHas KOHKYpEHLHUs
MOCATAaET HE HA camMy KOHKYPEHILIMIO, a Ha IpaBWia BEICHUS KOHKYPEHTHOWU
OOprOBI. DTH TMpaBuja YCTAHABIMBAIOTCS ACHCTBYIONIMM 3aKOHOJATEIbCTBOM,
oOblyasiMu  JienoBoro  obopora. B pgaHHOM ciayyae K JICHCTBYIOIIEMY
3aKOHOJATEIbCTBY OTHOCATCS Hapsgy C 3aKOHAMU TaKXe IOA3aKOHHBIE
HOPMATHBHO-TIPABOBBIE aKThl, YCTAHABIMBAIOIIME TPEOOBAHUS K OCYUIECTBICHUIO
N0OpPOCOBECTHOM KOHKYPEHIIMM M 3alpeThl pPa3jIMYHbIX HEA0OPOCOBECTHBIX
nevictBuii. Takme TpeOOBaHHWS  comepkaTcsi, KPOME€ aHTHUMOHOIOJBHOTO
3aKOHOAATENbCTBA, B  JAPYTUX  HOPMATUBHO-NPABOBBIX  akTax. IlpaBuia
T0OpPOCOBECTHOW KOHKYPEHIIMM MOTYT TaKKe YCTAaHABIMBATHCS OOBIUASMH
JeI0oBOro 000poTa, a TakkKe MOPAIbHBIMA HOPMaMH JOOPOMOPSI0YHOCTH,
Pa3yMHOCTH U CHPaBEJIMBOCTH.

B pesynbraTe aHamu3za TOUYEK 3pPEHMS PA3TUYHBIX YYEHBIX MO BOMPOCY
KilaccuukanuyM TNpecTyruyieHHu B cdepe HKOHOMUYECKON  JesTeNbHOCTH,
BBISIBJICHO, YTO YT'OJIOBHAsi OTBETCTBEHHOCTh 3a MPECTYIHBIE IOCATATEIbCTBA B
chepe KOHKYPEHTHBIX OTHOILIEHUH  MpeaycMaTpuUBaeTcsi B  YrOJOBHOM
3aKOHOJaTeILCTBE B psjie ctatei: 178, 180, 183, 18%K PO.

K nmanHomy Bormpocy aBTop noaxoauT AuddepeHuupoBaHO - pa3IUYAET
IPECTYMHBIA MOHOIMOJU3M M MPECTYIUICHHs, CBSI3aHHBbIE C HEJ00pPOCOBECTHOU
KOHKYpPEHIMEN. DTO JENAETCS UCXOAS W3 JIETAIBHOTO OMNPENEIICHHS MOCIEAHEN U
aBTOPCKOIO OINpEJIETEHUS MPECTYIMHOTO MOHOMOJIU3MA.

IIpecTynHblii MOHOMOJIU3M MPEICTABISET cCOOOK OOIIECTBEHHO OMACHOE,
MPOTUBONPABHOE, BHHOBHO COBEPIIEHHOE U YrOJOBHO HakKa3zyeMoe JEesHHUE,
HaIpaBJICHHOE Ha HEIOMYIIEHNEe, OTPaHUYEHUE MO0 yCTpaHEHWE KOHKYPEHTHOU
OOpBOBI, T.€. COMEPHUIECTBA XO3STMUCTBYIOIINX CYOHEKTOB Ha PHIHKE.

[IpecTynHbIii MOHOTIOJM3M BBIPAXKAETCSI B MPECTYIMHBIX MOCSATATEIhCTBAX HA
caMy KOHKYPEHLHIO, KOTOpPBIE JEJIal0T HEBO3MOXHBIM CaMO CYIIECTBOBAaHUE
KOHKYPEHIIMU WJIU CYIIECTBEHHO BO3JCHCTBYIOT HA KOHKYPEHLHIO, YTO MPUBOJIUT
K €€ orpaHnucHuio. [IpecTymHbIli MOHOIOJM3M, NPEXIE BCEro, HANpaBJIEH Ha
MOHONOJIN3ALIMIO PBIHKA, T.€. HA 3aHATUE UCKIIOUNUTEIBHOrO MOJIOKEHUS HA PhIHKE
(MOHOTIOJILHOM BJIACTH), KOTOPOE JaeT BO3MOXHOCTh JUKTOBAaTh, OJIHOCTOPOHHE
BO3J/ICMICTBOBATH HA BCE YCJIOBUS COBEPILICHHUS CAEJIOK, YCTAHOBIICHUS LEHBI U T.J.
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[Ipectymuienusi, cBsi3aHHBIE ¢ HETOOPOCOBECTHOW KOHKYPEHIIMEH, MOCSITal0T
HE Ha caMy KOHKYpPEHIIMIO, a Ha Kakuhe-TuOO TMpaBuiia BEICHHS «UECTHOMN»,
100pPOCOBECTHOUM KOHKYpEHIMH. [Ipy 3TOM KOHKYpEHIIMs CYIIECTBYET Ha PBIHKE,
OHa HE OrpPaHWYMBAETCS, & BUHOBHBIN MPUOOpETAaeT Kakue-11M00 NpeuMyliecTBa B
KOHKYPEHTHOW OopbOe, MpUYMHSS MPU OSTOM YOBITKM KOHKYpPEHTaM, CBOUM
KOHTpareHTam Ju00 HaHOCS yiiepO UX JeI0BOM penyTalnH.

Takas nguddepeHumanuss mnpecTymyieHUd B cdepe KOHKYPEHTHBIX
OTHOLIECHUN COOTBETCTBYET SKOHOMHUYECKOW M MPABOBOM CYIIIHOCTH MOHOMOJIM3MA
Y HEI0OPOCOBECTHOM KOHKYPEHLUH.

[lo MHEHUIO HUCCepTaHTa, K MPECTYTHOMY MOHOMOJM3MY MOYHO OTHECTH
TOJIKO TpecTyIieHue, npeanycmorpenHoe cratbeit 178 YK PO «Henonymenue,
OTPAaHUYECHUE WM YCTPAaHEHHE KOHKypeHUuu». JIUlib [1aHHOE MPecTyIUJICHUE
MOCSATAET Ha KOHKYPEHIIMIO, BEJIET K MOHOIOJIU3AI[MU SKOHOMHUKHU.

KoHKypeHIIMsS XapaKTepU3yeTCsl COCTA3aTEbHOCThIO (CONMEPHUYECTBOM)
MEXIY XO3SHUCTBYIOIIMMU CyOBEKTaMH 32 HAWIIYYILKE YCIOBUS MPEAOCTABICHUSA
TOBapOB, paboT u ycuyr. [Ipyu HegonmymeHnn KOHKypeHIuu, HopMbl ¢T. 178 YK
P® oxpaHsAOT HEe camMy KOHKYpPEHIIMIO, TaK Kak €€ €lle€ HET, a BO3MOYKHOCTb
nosiBJICHUs KOHKypeHiuu. [loaTomy B (opMynupoBke ompenencHusi oObeKTa
NPECTYIJICHUST HEOOXOJUMO OTPa3UTh XapakTep OXPAHSIOMIMXCS YTOJIOBHO-
pPaBOBOM HOPMOI OOILIECTBEHHBIX OTHOIICHUN: HE TOJBKO KOHKYPEHIHUIO -
COCTS3aTEeIILHOCTh  (CONMEPHUYECTBO)  XO3SUCTBYIOIIUX CYOBEKTOB, HO U
BO3MOXKHOCTh COCTSI3aTEIbHOCTH (CONICPHUYECTRA).

YuuteiBass  3TO, TpeIaraeTcs IMOHUMATh  OOBEKT  MPECTYIHOTO
MOHOIIOJIN3MA KaK 0OIIeCTBEHHBIC YKOHOMUYECKHE OTHOIIEHHSI, CKJIILIBAIOIITUECS
HAa PBIHKE MEXAY XO3SUCTBYIOIIMMH CyOBEKTaMH, TOCyIapCTBOM U
NOTPEOUTEIIAMH, XapPaKTEPU3YIOMIUECS COCTA3aTeIbHOCTRIO (CONEPHUYECTBOM)
WIA BO3MOXKHOCTBIO  COCTS3aTEIBHOCTH  (CONEPHMYECTBA) XO3SHMCTBYHOIIUX
CyOBEKTOB 3a HAWJIy4lIME YCJIOBHUS MPEAOCTaBICHUS TOBApPOB, pabOT M YCHYT,
KOIJIa HX CaMOCTOATENbHbIE JIEUCTBUS  MCKIOYAIOT WIH  3(PPEKTUBHO
OTPaHUYMBAIOT BO3MOMXKHOCTh KAXKJIOIO0 U3 HUX OJHOCTOPOHHE BO3JEHCTBOBATh Ha
o0111e ycloBUs 00pallieHrs Ha ONPEIETICHHOM PhIHKE.

[IpecTynHbIi MOHOMNOJIM3M MOXET BbIpaXKaTbcs B (popMe HeTOmyIeHus,
OorpaHuYeHus: JIMOO YCTpPaHEHUS KOHKYPEHIIMM M COBEpIIACTCS OIHUM WU
HECKOJMbKMMH yKazaHHbiMH B cT. 178 YK P® cnocobamu. OO6s3aTenbHBIM
MIPU3HAKOM SIBJISIETCS] IPUYMHEHNE KPYITHOTO yIepoa.

[Ipy HemomymeHWM KOHKYPEHUMH BHHOBHBIM CBOMMHU JIEMCTBUSIMHU
UCKJTIIOYaeT BO3MOYKHOCTh BO3HHKHOBCHHS COCTS3AaTEIBLHOCTH (COMEpHUYECTBA)
MEXKJy XO3SIMCTBYIOIIMMHU CYOBEKTaMU — MOTEHUHAIbHBIMU KOHKYPEHTAMH Ha
ONPENCIICHHOM CErMEHTE TOBApHOTO phIHKA. Takas cUTyalusi BO3MOKHA JIMIIb
TOTJIa, KOrjJa Ha KaKOM-JIMOO CErMEHTE pbhIHKAa OTCYTCTBYET KOHKYPEHIIMS, HO
CKJIQJIBIBAETCS CHUTYyallMsl, KOrJa IMOTEHIHAJIbHO OHA MOXET BO3HUKHYTh U
BUHOBHBIN TPUHUMAET MPEBEHTUBHBIE IEUCTBUS, YTOOBI HE AOMYCTUTh 3TOTO.

[Ipu orpaHnyYeHNH KOHKYPEHIIMU COTIEPHUYECTBO MEKY XO3SIMCTBYIOLINMU
cyObeKTaMH HE HCYE€3aeT, HO HAapYIIAIOTCS OJMHAKOBBIE /I BCEX MpaBHUIIA
BEJICHUS KOHKYpPEHTHOM OopbObl. OauH WJIM HECKOJIbKO XO3IMCTBYIOIIMX
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CyOBCKTOB 3aHMMAIOT TPUBHIICTHPOBAHHOE IIOJIOKCHHE HAa pBIHKE, T.€. y HHX
BO3HUKAET OOJIbIIIE BO3MOXKHOCTEH IJIsi BIMSHHUS Ha OOIIME YCIOBHS 00OpOTa
TOBapoOB, padOT M YCIyr Ha pPBIHKE, YTO MPUBOAMT K YIIEMJICHHIO TpaB HUX
KOHKYpeHTOB. Kpome 3TOro, orpaHmvyeHHeM KOHKYpPEHIIUU SIBISIOTCS CIIydau
BBITECHCHUSI KOHKYPEHTOB C OIPEACICHHOTO PBIHKA MPU COXPAHEHUU XOTS OBl
OJIHOTO W3 HUX. 3aKOHOJATEeNh OIMPEAETWI MOJIHBINA WCYEPIBIBAIOIINNA TTEPEUYCHb
NPU3HAKOB OrpaHuycHus KoHkypeHimu (m. 17 ct. 4 ®denepanbHoro 3akona «O
3anuTe KoHKypeHmm» 2006r.).

OrpanudeHre  KOHKYPEHIIMM  OJIM3KO  TI0  CMBICAY  TIOHSATHIO
HEeT0OpPOCOBECTHOM KOHKYpeHIMH. VI B TOM W B JAPYroM cCiydae HapymIaroTCs
«IIpaBUJIa UTPBI» HA PBIHKE. Pa3nuune MeXay HUMH 3aKJTFOYaeTCs B TOM, YTO MPHU
HEeT0OPOCOBECTHOW KOHKYPEHIIMH COCTS3aTENIbHOCTh MEXKIY XO3SHCTBYIOLIMMHU
CyOBeKTaMHU HE OTPAaHMYUBACTCS, KOHKYPEHTHI HE BBITCCHSIOTCS C PBIHKA, Y BCEX
KOHKYPUPYIOIIUX  XO3SMCTBYIONIMX CYOBEKTOB COXPAHSIOTCS  OJUHAKOBBIC
BO3MOXKHOCTH BITUSIHUSI HAa OOIIHE yCIOBUS 000pOTa TOBApOB, padOT WM yCIyT, a
IIpaBOHAPYIICHHUE 3aKII0YA€TCS B TOM, YTO BUHOBHBINA MPUUUHSAET YOBITKH CBOUM
KOHKYpEHTaM, MO0 HAaHOCHT YIIepO WX JCIOBOW peryTamuu, nmpuolOpeTas mpu
3TOM MPEUMYIIECTBA B MPEANPUHUMATEIHCKOMN 1eATETHhHOCTH.

YcTpaHeHne KOHKYPEHIIMM HMEET MECTO TOTJa, KOT/a COINEPHHYECTBO
MEXIY XO3AUCTBYIOIIMMH CYOBbEKTaAMH HCYE3aeT B pe3yibTaTe HEMPaBOMEPHOTO
BBITCCHCHUSI BHHOBHBIM C OIPECIICHHOTO PhIHKA BCEX KOHKYPEHTOB.

CyObeKTaMu TPECTYIUICHUS SBIISIOTCS JOJDKHOCTHBIE JIMIA OPTaHOB BIIACTH
W yIpaBieHHS (B TOM 4YHCIIE TOCYJIAapPCTBCHHBIX BHEOIOKCTHBIX (DOHIOB W
[leatpansHoro Oanka Poccuiickoit ®exepannu), pyKOBOAHWTENH OPTaHOB WIIH
OpraHM3aIfii, HAJEICHHBIX (YHKIMSIMH ¢ TpaBaMd OpPraHOB BIIACTH U
yIpaBJICHUS, TMPEACTABUTEIM  XO3SMMCTByOIUX  CcyObekToB. [lpmyem, K
XO3SIUCTBYIOIIUM CYOBEKTaM CJIETyeT OTHECTH KaK 3aHHUMAIOIINX JTOMHHHUPYIOIIEEe
MOJIO)KEHNE Ha PBhIHKE, TaK M HE HMMEIOIIUX TaKOro MOJOXeHus. B mociemnnem
Clly4ae yKazaHHbIE CYOBEKTHl COBEPIIAIOT MPECTYIHBIC NESHUS O COTJAIICHUIO
MEXTy COOO MM C OpTaHAMHM BIIACTH M YIIPaBICHUSI.

CyOBeKTOM MPECTYITHOTr0 MOHOIOJIN3MA TaK)Ke MOTYT OBITh MPEICTABUTEIN
XO3SIUCTBYIOIUX CYOBEKTOB — ECTECTBEHHBIX MOHOIONMNA. B dWacTHOCTH, OHH
MOTYT COBEpINATh MPECTYIUICHHE B (opMe HEIOMYIICHUS KOHKYPEHIMH ITyTeM
OTPaHWYEHHUS JOCTYNa HA PBIHOK WX JEITEIBHOCTH. OTO ClEeayeT U3
3aKOHOJIATEILCTBA O €CTECTBEHHBIX MOHOMONMHAX (1. 3 cT. 8 DenepanbHOTO 3aKOHA
or 17 aBrycra 1995 roga Neld7-®3 «O eCTECTBEHHBIX MOHOIIOJIHSIX>»), TJIC
yYCTAHABJIMBAETCS, 4YTO CYOBEKTHI  €CTECTBEHHBIX  MOHOIIOJNUI  0Os3aHBI
NPEIOCTAaBIIATh JIOCTYIl HAa TOBapHbIE PBHIHKM W  (WIH) TNPOW3BOJHUTH
(peay30BBIBATH) TOBapbl M YCIYTH, B OTHOIICHWHW KOTOPBIX IMPUMEHSICTCS
perylMpoBaHHE B COOTBETCTBUM C 3aKOHOJATEIBCTBOM O E€CTECTBEHHBIX
MOHOIIOJIUSAX, HAa HEIUCKPUMHUHAIIMOHHBIX YCIOBHUSX, COTJIACHO TPEOOBAaHUAM
AHTHUMOHOIIOJIBHOTO 3aKOHOAATEeNbCTBA. CyOBEKTH €CTECTBEHHBIX MOHOIOJIUN
MOTYT HE JOIYCKaTh, OTPAHMYMBATH WM YCTPAHATH KOHKYPCHIIMIO HE TOJHKO Ha
TOM TOBApHOM PBIHKE, TJIe OHU CaMHU OCYIIECTBIISIOT CBOO JCSITEILHOCTh, HO U Ha
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IpyruxX pbiHKaxX (PBIHKAX WX MOCTABIIMKOB WM MOTPEOHTENEH, IIe CYIIeCTBYET
KOHKYPEHIIHUA).

CyObeKkTuBHas CTOpOHA paccMaTpuBaeMoro PECTYIJICHUS
XapakTepu3yercss  ymbllUIieHHOW ¢opmoii  BuHbI. CoBepiias MPECTYNMHOE
MOCSTaTeNIbCTBO Ha KOHKYPEHIIMIO, BUHOBHBI OCO3HAE€T OOILIECTBEHHO OMAaCHBIN
XapaKTep COBEPUIAEMBIX UM JEIHUM U TMPEIBUIUT BO3MOXKHOCTH HACTYILUICHUS
OOIIIECTBEHHO OMAacCHBIX TMOCHEACTBUH B BUAE KpynHoro ymepo6a. Ilpu
YCTaHOBJICHUM WM TOAJAEPKaHUM MOHOIOJBHO BBICOKUX JHOO MOHOMOJBHO
HU3KUX II€H, a PaBHO MPHU COBEPIICHUU TMPECTYIUICHWS WHBIMU YKa3aHHBIMUA B
3aKOHE crmoco0aMy, BHHOBHBII HE BO BCEX CIy4asX MOXET MpEABUACTD
HEU30€)KHOCTh MPUYMHEHHST KPYMHOro yimiep0a, MOCKOJIbKY KPYIHBIA yiepd B
JAHHOM CJIy4ae BKJIIOYaeT M YHYLIEHHYIO BbIrogy. Llenb, kK KOTOpoil cTpemurcs
BUHOBHBIN, COBEpIlas MPECTYIJICHUE - MOJyYeHHE KaK MOXKHO 0Oojiee BBICOKOU
(MoHOMONBHOM) MpHOBLTH. [Ipy 3TOM OH MOXKET OTHOCHUTHCS Oe3pa3ju4yHO K
MPUYUHIEMOMY KOHKYPEHTaM JIN00 MOTPEOUTEIIAM yIepoy.

B mpemvem napacpaghpe mpoBOIUTCS UCTOPUUECKUN aHAIU3 YTrOJIOBHOMN
OTBETCTBEHHOCTH 32 MOHOMOJUCTUYECKUE JCUCTBUS U CPABHUTEIBHO MPABOBOU
aHaJIM3 YrOJOBHOM OTBETCTBEHHOCTH 3a MPECTYIHBIA MOHOMOJU3M Ha OCHOBE
yrOJIOBHOTO 3aKoHOoAaTenbeTBa crpad CHI'.

OauH uU3 MepBbIX B MUPOBOM MCTOPUU AHTUMOHOIIOJBHBIX 3aKOHOB OBLI
npuHaT B 1890 romy B CIIIA — 3akon Illepmana, KOTOpHIH 3ampernan TalHYIO
MOHOIMOJIM3ALIMI0 TOPTOBIJIM, 3aXBaT €IWHOJMYHOTO KOHTPOJS B TOM WM HHOU
oTpaciii, croBop o mneHax. B Poccun nepBeIii aHTHMOHOIIOIBHBIN 3aKOH (3aKOH O
KOHKYPEHIIMM Ha TOBapHBIX pbiHKax 1991r.) 61 mpuaaT TONBKO 4epe3 100 ner.
Hecmorpst Ha  3T0, B POCCHMHCKOM  JOPEBOJIOLMOHHOM  YIOJIOBHOM
3aKOHO/IATEJILCTBE MOXKHO MPOCIEAUTh MEPBbIC 3a4aTKU CTAHOBIEHHUS yTOJOBHON
OTBETCTBEHHOCTH 32 MIPECTYITHBIA MOHOIIOIHU3M.

BnepBrie  yronoBHas ~ OTBETCTBEHHOCTb  3a  HEKOTOpPbIE  BUbBI
MOHOTIOJIUCTUYECKUX TOCATATEIbCTB BCTPEYAEeTCs] B YIJOKEHUUM O HaKa3aHUSIX
YTOJIOBHBIX U HCIHpaBUTENbHBIX 1845roaa, B KOTOPOMl coaepKaluch HOPMBI 00
OTBETCTBEHHOCTH 3a HApYIIECHUs MpaBWi, YCTAHOBIICEHHBIX JUIsl HAIMOJHEHHUS WU
coJiepaHusl 3aMacHbIX XJIEOHBIX Mara3vHOB, M 3a MPOTHUBO3aKOHHBIE JEHCTBUSA
JUTsl HETIOMEPHOT'O BO3BBIILICHHUS 1I€H HA KU3HEHHbIEC MPUNIAChl. AHTUMOHOIOJIbHYIO
HaIpaBJICHHOCTh, B YaCTHOCTH, WMMenu mojoxkenus crtathu 913, 1180, 1330
YioxeHus.

VYronopuoe VYinoxenne 1903 roma B ImaBe XlI «O HapymeHuun
MIOCTAHOBJICHUM, OTPaKJAIOIIUX HAPOJIHOE OJarocoCTOSHUE» IMpeaycMaTpUBajo
YrOJIOBHYIO OTBETCTBEHHOCTh 32 YPE3MEpPHOE TOJHATHE LIEH Ha MpeIMETHI
OPOAOBOJBCTBUSL WJIM HHBIE TPEeIMEThl HEOOXOAWMON TOTPEOHOCTH TO
COTJIAIICHUIO MEX]y TOProBLUAMU 3THUMH IpPEAMETaMH WM MPOMBIIUICHHUKAMU
(ct. 242YT1050BHOTO YIIOXKEHHS).

Takum 00pa3oM, B JOCOBETCKOM YTOJOBHOM 3aKOHOJATenscTBe Poccum
MOXHO TPOCJIEAUTh 3a4aTKU YTOJOBHOM OTBETCTBEHHOCTH 3a TMPECTYIHbIC
MOCATaTeNIbCTBA HA KOHKYPEHIMIO. DTO BBIPAXKAETCS B YCTAHOBJICHUU YTrOJOBHOU
OTBETCTBEHHOCTH 32 HEKOTOpbIE BHUJbl OTPAaHUYECHHUS KOHKYPEHIIMH, TaKhe, Kak
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YCTAHOBJIEHHE €AUHBIX LEH [0 CrOBOPY WJIM COIJIAICHUIO  MEXKIY
XO3SIUCTBYIOIUMU CyObeKTaMu. OCOOEHHOCThIO TAKOM OTBETCTBEHHOCTH SIBIISIETCSA
OTPaHUYEHHUE Kpyra MpeaAMeTa MNPECTYIUICHUS TMPOJOBOJIBLCTBUEM W HWHBIMHU
npeaMeTaMu IepBod  HeoOxoauMocTH. ClielyeT OTMETUTh, YTO YrOJOBHOE
3aKOHOJATENBCTBO Poccuy paccMaTpuBaeMoro Mnepuoja OXpaHsjao KOHKYPEHLHUIO
JUIIb B cepe TOPTOBIH.

Kak wu3BeCTHO, C€ HayajoOM COBETCKOTO IE€pUoja  MpPOM30ILIa
HAIMOHAIHM3AIMS COOCTBEHHOCTH M YCTAHOBIICHUE TOCYJAPCTBEHHBIX MOHOIOJIAN
Ha BEJICHHE TMPEANPUHUMATEIbCKOU JaeATeNbHOCTH. OJIHMM M3 OCHOBHBIX
HaIpaBJICHUI YTOJIOBHOTO 3aKOHOAATENbCTBA B cpepe PKOHOMHUKH CTajga OXpaHa
rOCyJIapCTBEHHBIX MOHOMNOJUN. Tak, MpuUMedYaTelbHbIM SIBISIETCA YCTAHOBIICHHE
YTOJIOBHOM OTBETCTBEHHOCTH 3a CIIEKYJISIIUIO, IIEJbI0 KOTOpOW OblIa OXpaHa
roCyJapCTBEHHOW MOHOTIONMHU B c(hepe TOPToBIIH.

B ucropuu coBeTCKOTrO yroJIOBHOTO 3aKOHOAATENBCTBA MEHSJIUCH HE TOJIBKO
OCHOBAaHHUsI MPUBJICUYEHHSI K YTOJOBHOM OTBETCTBEHHOCTH 3a CHEKYISLHIO, HO U
CaMO TIOHATHE JESHHMS TNPETEPIEBAjIO  CYLIECTBEHHbIE HM3MEHEHus1. B
OOILLENTPUHATOM TIOHUMAaHUU TIOJI CIHEKYJSIIHUeH TMOJpa3yMeBaeTCs 3JI0CTHOE
MOBBIIIEHUE IIEHBI HA TOBAphl IyTEM CKYIIKH C LEJIbIO COKPBITUS, HAKOILUICHUS U
HEBBIITYCKa TAKOBBIX Ha PHIHOK. B Takoi (hopMyIupoBKe JaHHOTO MOHATUS MOKHO
YCMOTPETh DJIEMEHTHl MPECTYIIHOIO MOHONOJW3MA. Bo-MepBbIX, 3J0CTHOE
MOBBINICHNUE TIEHBI CBUIETEIHCTBYET O MOJYYCHUH BUHOBHBIM CBEPXIPUOBLIH, T.€.
HUYEeM He 000CHOBAHHOM MPHOBLIM, YTO CBOMCTBEHHO MOHOIONIN3MY. Bo-BTOpBIX,
COKpBITHE, HAKOIUICHHME M HEBBIIYCK TOBAPOB HA PBIHOK XapakKTEpPHbI Jid
MOHOMOJIMCTUYECKON JIEATEIbHOCTH B COBPEMEHHOM NOoHUMaHuu. C y4eToM 3TOro,
OTHECEHHE CIEeKYJSIIIUU K MOCATATENhCTBAM B c(hepe KOHKYPEHTHBIX OTHOIICHUN
SIBJISIETCSI 0OOCHOBAHHBIM.

[locne OTMEHBI COBETCKOM CHCTEMBI XO3SHMCTBOBAaHHUS U Iepexoja K
PBIHOYHOW DKOHOMHUKE MPUHUMAECTCS TIEPBbIA POCCUUCKAM aHTUMOHOIIOJbHBIN
3akoH (1991 r.), B CBA3M C YeM, B YrOJOBHOM 3aKOHOJATEILCTBE IOSBIISIOTCS
CIeLpaTbHBIe HOPMBI IIPOTHB MPECTYMHOro MoHomommsMa (cr. 175, cr. 154 VK
PC®CP 1960roaa, ct. 178K P®D).

Cratpst 178 YK PO uznoxkena B HoBoM penakiuu denepanbHbIM 3aKOHOM
oT 8 nekabpss 2003 roga Nel62-D3 «O BHeceHWHM W3MEHEHUU W JOIMOJIHEHUH B
VYronosuei koxeke Poccniickon @enepanmm». IIpenMymniectsa HOBOM perakLAK
JJAHHOM CTaThbU 3aKJIOYAIOTCS B CIECAYIOUIEM. IMOHSATUWHBIM anmnapar CTaTbh W
0a30BOTO  aHTUMOHOIIOJBHOTO  3aKOHOAATENIbCTBA  COTJIACOBAaH; yCTpaHEHa
W3JIHIIHSS KpUMUHAIU3AIMS MPECTYITHOTO MOHOIIOJIA3MA yTEM
KOHCTPYHMPOBAHUS COCTaBa MPECTYIUICHUS IO THUITY MaTepUaIbHOTO; 000CHOBAHHO
MPOBEICHA KPUMHUHAIM3AIMS TAKOTO CIOco0a COBEPIEHUs MPECTYIUICHUS, Kak
NoJJIep>KaHUEe MOHOIIOJIBHO BBICOKMX M MOHOIOJBHO HU3KHUX IIEH; 0oJiee 4eTKO
ocyuiecTBiaeHa AuddepeHnranys yrojloBHONH OTBETCTBEHHOCTH 3a MPECTYMHBIN
MOHOIIOJIM3M.

B yronoBHom 3akoHOZarenbCcTBE TrocygapctB — ydactHukoB CHI
PEAYyCMaTPUBAIOTCS YTOJOBHO-IIPABOBBIE HOPMbI aHTUMOHOIOJBHOIO XapakTepa
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(3a wuckmouennem PecryOnmuku MongoBa, B 3aKOHOJATENBCTBE KOTOPOW
OTCYTCTBYET yrOJIOBHAsI OTBETCTBEHHOCTb 32 MIPECTYITHBI MOHOTIOJIH3M).

YronoBHoe 3akoHOAATENBCTBO cTpaH CHI' MOYKHO yCIIOBHO MOpa3/IeuTh Ha
JIBE€ TPYMIbl B 3aBUCUMOCTH OT IOCTPOEHHS YroJIOBHO-IIPABOBBIX HOPM B cdepe
MPECTYIMHOTO MOHOMNOJIN3MA.

K nmepBoii rpyrre cieayer OTHECTH, B HACTHOCTH, YTOJIOBHBIE KOAECKCHI TAKUX
rocyaapctB, kak AsepOaifpkanckas Pecryonuka, PecnyOnmuka TamkukuctaH,
Pecny6nuka Kazaxcran, Kbeipreisckas Pecnybmuka, PecnyOmuka ['pysus.
YTOnOBHO-TIpaBOBBIE ~ HOpPMBI B cepe  MPECTYMHOTO  MOHOIIOJIHM3MA,
MPEAYCMOTPEHHBIE B YTOJIOBHOM 3aKOHOJATEIBCTBE AAHHBIX CTPaH, CX0XKHU MEKY
coboit u chopmynupoBaHbl TO ToAO00MIO CT. 265 MogenpHOrO KOzIEKca
«MOHOIIOJINCTUYECKUE NEUCTBUSA U OTPaHUYECHUE KOHKypeHLuu». Bropas rpymma
MPECTaBJICHA YTOJIOBHBIMU KOJEKCAMH TaKHX TOCYyIapcTB, Kak Pecrybnuka
benapych, PecniyOnuka Y36ekucran u Ykpauna. O0beIMHIET UX TO, YTO YTOJOBHO-
MIPABOBbIE HOPMBI MPOTHB MPECTYITHOTO MOHOMOJM3Ma IOCTPOEHBl 0e3 ydera
aHAJIOTMYHBIX PEKOMEHJaTeIbHbIX HOpM MonenbHoro YK; Takke naHHbIE HOPMBI
NpEAyCMaTPUBAIOT AJIMUHHUCTPATHUBHYIO TPEIOAUINI0 (KpOME aHTHMOHOIOJIBHBIX
HOPM YT'OJIOBHOT'O 3aKOHA Y KPaWHbI).

HauGoubiee cX0aCTBO UMEETCS B aHTUMOHOIIOJIBHBIX YTOJIOBHO-TIPABOBBIX
HOpMax 3akoHojarenbcTBa PecnyOnuku Kazaxcran m Poccuiickoit denepanuu,
KOTOpBIE MPEAYCMATPUBAOT MATEPUAIBHBIE COCTaBbl MPECTYIUICHUS C €OUHBIMU
croco0aMu COBEPIICHHS MPECTYITHOTO MOHOITOIM3MA.

I'naBa BTOpasi «YTOJIOBHO-TIOJIMTUYECKOE HCCIEAOBAHUE MOHOMOJIU3MA»
COCTOMT M3 4YeThipex maparpadoB: 1) «KpuMuHaIM3anus MOHOIOJMCTUICCKIX
JICCTBUI. €€ OCHOBaHWS W NPUHIUIE»;, 2) «KpuMUHOOOpa3yrouye MpU3HAKH
IPEeCTyIMHOro MoHomoym3Ma»; 3) dleHanmu3anus nMpecTymHOr0 MOHOIIOIH3MaY; 4)
«/Iudpepennmraiiyisi OTBETCTBEHHOCTH 32 MPECTYIHBIN MOHOMOJIUA3M.

B nepsom napacpage paccmaTpuBalOTCST OCHOBAHHMS UM IPUHIUIIBI
KPUMHUHAJIU3AUU TPECTYITHOTO MOHOIIOJIN3MA.

OO0muM  00si3aTeNbHBIM W TMEPBUYHBIM  OCHOBAaHUEM YCTAHOBJICHUS
yTrOJIOBHO-TIPABOBOTO  3alpeTa SIBJISETCS OONIECTBEHHAsT OMACHOCTb JESHUS
cyObekTta. OOuIeCTBEHHas OMNAcCHOCTh JIEAHMsI TpEeBpallaeTcss B Ipolecce
KpPUMUHAJIM3AlM B OOOCHOBaHHUE, apryMEHT 3aKOHOJATelld MPU YCTAHOBIICHUU
YTOJIOBHO-TIPABOBOTO 3aIIPETA U ONPEACICHNN BUAa U pa3Mepa HAaKa3aHUs.

OOmecTBeHHasT OIMACHOCTh TPECTYITHOTO MOHOIOJIM3MA, TPEKIE BCETO,
COCTOUT B TIOCATaTeIhCTBE Ha KOHKypeHmwmro. [lociemssisi sBisieTcss Omarom,
COOTBETCTBEHHO, MOHOIIOJM3M, KOTOPBIM SIBIAETCA AHTUIIOAOM KOHKYPEHIIHH,
MpeacTaBisieT  co0OM  HeraTUBHOE,  OOIIECTBEHHO  OIMACHOE  SIBJICHHE.
OOmecTBeHHasT OMACHOCTh MOHOIOJIM3MA COCTOMT B CIIOCOOHOCTH MPUYUHUTH
BpeZl OOIIECTBEHHBIM PBIHOYHBIM OTHOILUEHUSIM, B BHUJE HEIOMYIIEHUS,
OTPaHUYEHUS WU YCTPAHEHUSI KOHKYPEHIINH.

BaxHelduM yCJIOBHUEM YCTAHOBJICHHSI YIOJIOBHOW OTBETCTBEHHOCTH 3a
OTpeIeJICHHOE JesHUE SIBISETCA COOJIIOJIEHUE MPUHIMIOB KpUMUHAIU3auuu. B
YTOJIOBHO-TIPABOBOM HAYKE CYIIECTBYIOT PA3JIUYHBIE TOUKU 3pPEHHS MO MOBOAY
CHUCTEMBI NIPUHLIUIIOB KPUMHUHATU3ALINH.
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B nuccepranumn kpumMuHaNM3aus OpeCTYITHOTO MOHOIIOJIU3MA PACCMOTPEHA
Ha OCHOBE TPUHIMIOB, mpemiokeHHbix H.A. Jlomamenko: 1) npuHIMIBI
JOCTATOYHOM OOIIECTBEHHOW OMACHOCTH KPUMHMHAIM3HPYEMbIX IESHHH, 2) UX
OTHOCHUTEJIBHOW  paclpOCTPAaHEHHOCTH, 3)  BO3MOXKHOCTH  TO3UTHUBHOTO
BO3JIEUCTBUS YTOJIOBHO-TIPABOBOM HOPMBI Ha OOIIECTBEHHO OMACHOE MOBEICHHUE,
4)  mnpeoOyiafiaHus  TMO3UTUBHBIX  TOCICICTBUH  KpUMHHAIM3AIMU, D)
HEM30BITOYHOCTH  YrOJIOBHO-TIPABOBOIO  3ampera, 6)  CBOCBPEMEHHOCTH
KpUMUHATU3AIUH.

B  neicTByromeM — yroJjioBHOM — 3aKOHOAATEJIBCTBE  KPUMUHAIA3ALMS
MPECTYITHOTO MOHOIIOJM3Ma TIPOBEICHA C COOJIFOICHHEM OCHOBHBIX IMPUHIIAIIOB
KpPUMHUHAIU3ALUH. Uckmouenue COCTaBJISIET HapyLICHUE MIPUHIIUIIA
HEM30BITOYHOCTH yTOJIOBHO-TIPABOBOTO 3ampeTa, KOTOPBIA TPAKTyeTCs, Kak
COBOKYITHOCTh JIBYX (hakTopoB: 1) cOOTBETCTBHE OOBEMOB YrOJIOBHO-ITPABOBOTO
3ampera W, MPEeXAe BCEro, HaKa3aHWs XapakTepy M CTENeHU OOIIECTBEHHO-
OIMaCHOTO TPOSIBIICHUS; 2) MCKIIFOYCHHE BO3MOXKHOTO IYOJIMPOBAHHS YrOJOBHO-
MPAaBOBBIX HOPM, NPEAYCMAaTPUBAIOIMIMX OTBETCTBEHHOCTh 332 KOHKPETHOE
00111eCTBEHHO-0MTACHOE MOBECHUE.

[IpecTynHbIi MOHOMOJN3M CO CTOPOHBI TOJKHOCTHBIX JIUL OPraHOB BJIACTH
YW YIOPAaBICHUS MOMKET TPOSIBIATBCS B PAAE JEAHUM, OrPAHUYMBAIOIINX
CaMOCTOATENIbHOCTD XO3AUCTBYIOLINUX CyOBEKTOB, CO3JA0IINX
TUCKPUMUHHUPYIONIUE WM,  HANpPOTUB,  OJarompusATCTBYIONINE  yCIOBUS
JESITEIbHOCTH OTJIENBHBIX XO3AHUCTBYIOIIMX CYOBEKTOB U np. Takue aecTBus
OXBaTbIBalOTCI He TOIbKO cT. 178 YK P®, wo m cr. 169 VYK PO
«BocmpenarcTBoBaHNe 3aKOHHOM  NPEAUPUHUMATENIBCKOM WM HWHOWU
nesTenpHOCTH». B maHHOM ciydae HaOmomaercss ayOJupoBaHUE YTOJIOBHO-
MIPABOBBIX HOPM, NPEAYCMATPUBAOIIMX YTOJIOBHYK) OTBETCTBEHHOCTH 3a OJHO U
TO e nesuue. [lo cytu aena, Bce popMbl coBeplIECHUS JESHUS, TPEAYCMOTPEHHbIE
B cT. 169VYK PO, Tak unu nHave, mocsAraroT Ha CBOOOHYIO KOHKYPEHIIMIO MEXTY
XO3SIUCTBYIOLIMMU CYOBEKTAMU: OTKA3 B TOCYJaPCTBEHHOM pEerUCTpallii U Bblayue
JMIEH3UHU HE JIOMYCKAaeT JMOO YCTpaHsSeT KOHKYPEHIIMIO, & OTPAaHUYECHHUE TIpaB U
3aKOHHBIX HHTEPECOB XO3SUCTBYIOLIMX CYOBEKTOB, PaBHO KaK M HE3aKOHHOE
OTPaHUYECHUE HUX CAMOCTOSATENBHOCTH, BEAET K OTPAHMYECHUI0 KOHKYPEHUMU Ha
phIHKE. OTHU JESHHsS SBISIOTCS HU YEM HHBIM, KaK CIOcO0aMu COBEPIICHHUS
OTPAaHUYEHUS JIOCTyNa HAa PBHIHOK WJM YCTPAHEHHS] C HEro JPYrux CyObEKTOB
DKOHOMHUYECKOM JIESITEIbHOCTH, W OXBAaThIBAKOTCS COCTABOM MPECTYIUJIEHHUS,
npenxycMoTpeHHbiM B cT. 178 YK P®, npu npuumHenunu KpymHOro yimiepoa
(cBBIIIIE OmHOTO MHWJUTHOHA pyOJei). YkazaHHbIC JCSHHS, HE TIOBJICKIIUC
NPUYUHEHUS] KPYIMHOro yiiepba, He 00IagaloT TOH CTENEHbI0 OOIEeCTBEHHOU
OTacHOCTH, KoTopas TpeOyeT HeoOXOAMMOCTH YCTAaHOBJIICHHS YTOJIOBHOMU
OTBETCTBEHHOCTH. J(P(EKTUBHO KM MPOTHUBOJACUCTBOBATH MOXHO B paMKax
aAMUHHACTPATUBHOMN WJIM UHON OTBETCTBEHHOCTH.

Crnenyer CcorjacuTbCsli C CYIIECTBYIOUIEM B HAayKe TOYKOW 3pEHUs O
HEOOXOOMMOCTH HCKJIIOUEHUST W3 YTOJOBHOro koxmekca PD cr. 169
«BocrpensaTcTBOBaHUE 3aKOHHOMU MPEANTPUHUMATEIIBCKON 158)071 MHOM
nesitenbaocTi» (H.A. Jlonawenxo, T,J]. Ycmunosa). D10 yCTpaHUT AyOIHpPOBAHKE



21

YrOJIOBHO-TIPABOBBIX HOPM, MPEIyCMATPUBAIOIINX YTOJOBHYIO OTBETCTBEHHOCTH
3a ogHo W TO ke nesHue (cr. 169 VK PO wu cr. 178 YK P®), u Oyner
COOTBETCTBOBATh MPHUHIUMIY HEU3OBITOYHOCTH YTOJOBHO-IIPABOBOrO 3arpera.
HauGoiiee ornmacHOMYy OTKJIOHSIIOIIEMYCS MOBEICHUIO JOJKHOCTHBIX JIUI[ OPTaHOB
BJIACTH W YIPABIEHUS B BHJI€ BOCIPENSATCTBOBAHUS MPEAIPUHUMATEIBCKON HIN
UHOW JeATeIbHOCTH (MPUUMHHUBIIEMY KPYIHBIA yiiep0) MOXHO 3((HEKTHBHO
IPOTUBOICHCTBOBATH B paMKax cT. 178 YK P® «Henonymienne, orpaHUYeHNE WIH
yCTpaHEHUE KOHKYPEHIUI.

Bo emopom napacpage ananuzupyroTcs KpUMHHOOOpA3yIOIIHe MpPU3HAKU
(nm KpUTEpUN KPUMUHATU3AIIH) TIPECTYITHOTO MOHOTIOIH3MA.

KpumuHooOpa3yronmMu ~ Npu3HaKaMH  MPECTYIHOTO  MOHOIIOJIHM3Ma
ABIIAIOTCSL XapakTep JesHUS B COBOKYIHOCTH CO CIIOCOOOM U TOCJEICTBUEM.
XapakTep BBIPaKaeTCsl B MOCITaTeNbCTBE HA CBOOOJHYIO KOHKYPEHIIMIO B BHJE
HEJIOMYIICHUS, OTPAaHUYEHUSI WJIM YCTPAHEHUS OCIIEHEH.

B ct. 178 VK P® npeaycMOTpeHbI ClIOCOOBI IPECTYIMHOI0 MOHOIOIM3Ma: 1)
YCTAHOBJICHUE MOHOIIOJIBHO BBICOKHX IIeH; 2) YCTAaHOBJICHHE MOHOIIOJIEHO HU3KUX
1eH; 3) mojaepKaHue MOHOIOJIBHO BBICOKUX IIeH; 4) MOJyIepKaHue MOHOIOJIBHO
HU3KHUX IIeH; 5) pa3zen pelHKa; 6) orpaHUYCHHE JOCTYIIA HA PHIHOK; 7) YCTpaHEHHE
C pbIHKA JAPYTrHUX CYOBEKTOB 3KOHOMHUYECKOW IESATEIBHOCTH; 8) yCTaHOBJICHHE
CIMHBIX 1IeH; 9) Mmojiep)KaHue AMHBIX IICH.

B nuccepranuu aHanu3upyercs CyIIHOCTh JaHHBIX CIIOCOOOB MPECTYITHOTO
MOHOIOJIM3MA C y4eToM Kak DenepanbHOro 3akoHa «O 3alMTe KOHKYPEHIHMH»
2006r., Tak 1 3akoHa O KOHKYypeHIUHU Ha TOBapHbIX pbiHKax 1991r. [Ipu stom
ormeuaetcsi, uto Denepanpubiii 3akoH «O 3amurte KoHKypeHuuu» 2006 r.
CONCP/KUT PACIIMPECHHBIM W YTOYHEHHBIM NOHATUWHBIA anmapar. Tak, HOPMBI
JaHHOTO 3aKOHa, KAacalolluecs OMpEeNeNeHUs ITOMUHHUPYIOIIETO MOJOKEHUs Ha
TOBApPHOM  pBbIHKE, SBISIOTCS OOOCHOBAaHHBIMU. OTO MO3UTUBHBIM  1Iar
3aKOHOJATENsl.  YCTAaHOBJEHME  HUCKIIOYUTEIBHBIX  CIy4yaeB  IpHU3HAHUSA
noMuHHApoBaHMs (ecaM 0 XO3SHMCTBYIOIIEro cyobekta MmeHee 35%) macr
BO3MOYKHOCTh TPABONPUMEHUTENIO 3(PPEKTUBHO MPOTUBOJEHCTBOBATH CIy4asiM
KOJUIEKTUBHOTO IOMUHUPOBaHUs. B TO e BpeMs, yCTaHOBJIEHUE HUXKHErO Topora
JOMUHUPOBaHMS B pa3Mepe 8% 10aM phIHKA CIIY>)KUT COOJIIOJICHUI0 MHTEPECOB
MaJjioro M cpenHero OusHeca. JleranbHoe ompenesieHue MOHSATUSI «COTJacCOBaHHbIE
JEHCTBUS» MO3BOJUT PPEKTUBHO OOPOTHCS C TaK HA3bIBAEMBIM «CO3HATEIbHBIM
HSKOHOMUYECKUM MapajieIn3Mom». J[okazaTh COracoBaHHBIE ACUCTBUS B ATHX
Clly4asiX CTaHeT BO3MOXHO Ha OCHOBE HKOHOMHYECKOTO aHalu3a TOBAapHBIX
PBIHKOB U «KOCBEHHBIX JJOKA3aTEIbCTB.

KOHKpETHBIX  IEUCTBUH, HEIONYCKAIOUIMX, OrPAaHWYMBAIOLIUX WU
YCTPAHSIONMX KOHKYPEHIIMIO, BEJIIMKOE MHOKECTBO. YCTaHABIMBAsl YTOJOBHYIO
OTBETCTBEHHOCTh, 3aKOHOJATENb BBIUJICHUJ IMEPEUYHUCIICHHbIE BBILIE CHOCOOBI U3
oOme Macchl NPOYMX JI€IHMUM, KOTOpble TakKe€ B AaHTHUMOHOIOJBHOM
3aKOHOJIaTENILCTBE OMPEACIIAIOTCS KaK MOHOIMOJUCTUYECKUE JEHUCTBUSA, MPU 3TOM,
KaK MpejcTaBisercs, 0e3 Kakoro Obl TO HH ObUIO cepbe3Horo odoocHoBanus (7./.
Yemunosa). 1 @enepanbhbiii 3akoH «O 3amute KoHKypeHiuu» 2006r., 1 3akoH o
KOHKYPEHIIMU Ha TOBapHbIX phiHKax 1991r. He HaroT MCYEPNBIBAIOIIETO MEePeyHs



22

JIEUCTBUN, HAMPABICHHBIX Ha HEJOMYIICHUE, OTPAHWYCHUE WM YCTPAHCHUE
KOHKypeHIuu. [lpencrapnsercs, 4To U B YrOJOBHOM 3aKOHOAATENIbCTBE HET
HEOOXOJAMMOCTH YCTaHABIMBAaTh B KAadeCTBE KPUMHUHOOOPA3YIOIIUX MPU3HAKOB
KOHKDETHBIE CIOCOOBI COBEPILIEHUS MPECTYNMHOIO0 MOHOIMOJIU3MA. YTOJOBHO
HaKa3yeMbIM JIOJDKHO OBITH JIF00O€ HE3aKOHHOE JEesHUE, KOTOpO€ MPUBOAUT K
HEJIOMYUICHUIO, OTPaHUYCHHUIO WIM YCTPAHEHHIO KOHKYPEHIIMH MpU YCIOBUU
NPUYUHEHHS KPYITHOTO yiepoa.

Kpome »storo, mpemycmorpennsie B 4. 1 ct. 178 YK P® cnocoOs
MPECTYITHOTO MOHOIIOJM3MA IO CBOEW MPHUPOJE HE PABHO3HAYHBI M JaXe HE
COTIOCTaBUMBI. TaK, YCTAaHOBJEHHWE U TMOJACPKaHWE MOHOIOJBHO BBICOKUX U
MOHOIIOJILHO HHU3KUX II€H MOTYT COBEPIIATHCS TOJBKO XO3SHCTBYIONUMHU
cyOBeKTaMH, 3aHMMAIONIUMHU JTOMUHHUPYIOIIEE TOJIOKEHUE, pa3iesl PhIHKA WA
OTpaHWYEHHUE JIOCTyNMa Ha PBHIHOK - TOJBKO HECKOJIBKUMH XO3SHCTBYIOIUMU
CyObeKTaMH, JOCTUTIIMMHU MEXIYy COOOHM cOrjameHuss Wi JOCTUTIHUMU
COrjlallleHue C JOJDKHOCTHBIMMU JIMIIAMH OpPraHOB BIACTU U  YIPaBJICHUS,
YCTAHOBJICHUE W TMOJJCPKAHUE €IMHBIX IIEH - TOJIBKO [0 COTJIAICHHUIO (I
COIJIACOBAHHBIMHU JICHCTBHSAMHU) MEXKIY COOOM XO3ANUCTBYIONIMMH CYOBEKTaMH, T.€.
IpyNno Juil 1Mo OpeaBapuUTeNbHOMY CroBopy. Takum o0pas3om, Habro1aercs
nedext B 3akoHoAaTebHON KOHCTpyKIuU cT. 178 YK P®. B ocHOBHOM cocTaBe
PEAYyCMOTPEHbl  AJIbTEPHATUBHBIE CIIOCOOBI MPECTYIUIEHUS, KOTOpble TpHU
KBaM(pUKAUA OyayT aBTOMATHYECKH TMOANAAaTh MOJA KBATH(PUITMPOBAHHBIN
COCTaB — TPECTYIUICHUE, COBEPIICHHOE TPYIION JHI[ MO MPEIBAPUTEIHHOMY
croBopy. Hampumep, HenomyiieHue, OorpaHiueHre WA YCTPAHCHUE KOHKYPEHITUN
MyTeM YCTAHOBJICHUS WJIW TIOJJICPKaHUS €AMHBIX IIeH Ha MPaKTUKE Bceraa Oymaer
kBanupuuupoBarbes 1o 4. 2 ¢t. 178 YK PO, tak kak ycTaHOBIEHUE €IUHBIX LIEH
BCEr/Ia Tpe/rojaraeT JOCTIKCHNE COTJIANICHHS (WJIM COTJIaCOBAaHHBIC JCHCTBHS)
MEXIY HECKOJbKHUMH XO3SMCTBYIOIIMMHU CYOBEKTaMH. YCTAaHOBJIEHHE JIaHHOTO
crioco0a B 4. 1 ct. 178 YK PD He aBnsercs 000CHOBAHHBIM, TaK KaK HEBO3MOKHO
OyzeT npu KBaIU(pUKALMKU MPUMEHUTD 3Ty YaCTh CTAThU.

YuuTbiBas W3M0KEHHOE, Mpeajaraerca UCKIounTh u3 cr. 178 YK PO
KOHKpPETHBIE CIOCOObI COBEpIIeHUs TNpecTyrieHus. llpu 3ToM AuccepTaHt
MOJJIEP)KUBAET BBICKA3aHHYIO B JIMTEpaType TOYKY 3PEHHs, 4YTO HEOOXOAUMO
JONOJIHUTE Aucno3unuio 4. 1 ct. 178YVK P® ykazanueM Ha HE3aKOHHBIN XapaKTep
nesaus (A.H. bouyos, K.B. Obpadicues). Ilocnennee apryMeHTUPYETCS TEM, YTO
HEJIOMyIIICHUE, OTPAaHWYCHUE WU YCTPAaHCHHE KOHKYPEHIIMM MOTYT OBITh
COBEPIIICHBI Ha 3aKOHHOM OCHOBaHWHM He3aKOHHOCTH NESIHUS CIIeTyeT MOHWMAThH
HE TOJIbKO KakK MPOTUBOPEUYNE HOPMATHBHBIM aKTaM aHTHUMOHOIIOJBHOTO
3aKOHOJIATEIhCTBA, HO W HECOOTBETCTBHE NIPYTUM 3aKOHOJATEIbHBIM aKTaM, B
YaCTHOCTH, 3aKOHaM, PETIAMEHTHPYIONIUM TOCYJIapCTBEHHYIO MOHOIIOJIMIO Ha
OT/IENIbHBIE BUbI JEATEILHOCTH.

Hapsigy co cnocobamu, KpUMHHOOOPA3yIOIIMM MPU3HAKOM MPECTYITHOTO
MOHOIIOJIM3MA SIBJIIETCS OOIIECTBEHHO OMACHOE MOCJIECTBUE B BUJE MPUYUHEHUS
KpYITHOTO yiiep0a, MOHATHE KOTOPOro gaeTcs B mpumedanuu Kk ct. 178 YK P®.
Ero pazMep nomkeH npeBblaTh OJJUH MUJIMOH pyOJIei.
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BBenenue Takoro KpuMHHOOOpA3yIOMIEro MPU3HAKA, KaK <«IIPUYNHCHUE
KPYITHOTO yiiep0a», sSBJISIETCS TI0CTaTOYHO OOOCHOBAHHBIM, TaK KaK YCTpaHSIETCS
W3JIMIIHSS  KPUMHHAIM3AlMS TMPECTYIMHOTO MOHoMoju3Ma. BMecte ¢ Tewm,
HEJIOCTATOK JAHHOW HOPMBI COCTOMT B TOM, 4YTO HE YKa3bIBaeTCs KpPYT
MOTEPIEBIINX, KOTOPHIM MOXKET ObITh IPUYUHEH YIIEPO.

B cr. 178 YK P® Heo6X0auMo IPeayCMOTPETh, BO-TIEPBBIX, MOTEPIICBIIHX,
KOTOPBIM MOXET ObITh MPUYMHEH JaHHBIA yIiepO, BO-BTOPHIX, pa3Mep KPYITHOTO
ymep6a nomkeH ObITh nuddepeHiupoBad. B kadecTBe moTepneBIInX, KOTOPHIM
MPUYHUHSIETCS yIepO, HEoOXOMMMO MPEayCMOTPETh TPaKIaH, OpraHu3aIuu Hu
rocygapctBo. llpwmueM, OHM MOTyT BBICTYNAaTh KaK TMOTPEOUTENSIMH, TaK W
KOHKYpEHTaMU. JTO OOOCHOBAaHO TE€M, YTO MPECTYMHBIA MOHOIOJHA3M MOXKET
OPUYMHITH yImiepd © TOTpeOWTeNsM, W KOHKypeHTaMm. Hampumep, mnpu
COBEPIIICHUH TPECTYIUICHUS TaKUM CIIOCOOOM, KaK OTpaHWYEHHE JOCTyIa Ha
PBIHOK  JIPYTMM  XO3SMCTBYIOIIMM  CyOBEKTaM,  MPUUUHSETCA  yIIepO
KOHKYPHUPYIOIINM XO3SUCTBYIOIIUM CYOBEKTaM B BUJIC YITYIIIEHHOW BBITObI, a PU
YCTAHOBJICHUM U TIOJJICP’)KAaHUU E€IUHBIX IIeH YyIIepd NPUYMHSAETCS TOJbKO
MOTPEOUTENSIM, KOTOPBIE BBIHYKACHBI TPHOOPETATh TOBAPHI, paOOTHI WU YCIYTH
110 €IUHBIM, 3aBBIIIICHHBIM IIEHAM.

Hcxons u3 atoro, npemaraercs gonogHuth 4. 1 cr. 178 YK PD TekcTtom
CIEAYIOIIETO COJICPXKAHUSI. «TpakJaHaM, OpraHU3alUsIM JUOO TOCYAapCTBY».
[Tpumeuanne k cr. 178 YK P® mpemnmaraercss M3/I0XKUTh B HOBOW PEIAKITUU:
«KpynHbIM yiiepboM B HACTOSIIEH CTaTbe MPU3HAETCS yuepO, MpUYUHEHHBIN
TPKJIAHUHY HA CYMMY, TPEBBIMAONIYIO IBECTH MATHACCAT THICSY pyOJIe, Tu00
yiep0, TPUYMHEHHBINA OpTraHnu3aIii WK TOCYIapCTBY HA CYMMY, TIPEBBIMIAIOIIYIO
OJIMH MUJUTHOH PYyOIIei».

[ToTeprneBmmMH OT MPECTYMHOTO MOHOIIOJM3Ma MOTYT OBITh Hapsay C
IOpUJIMYECKUMHU JIMIIaMU U UHIAMBUIyaIbHBIE Mpeanpuaumarenu. [locnennue, kak
MPaBUJIO, UMEIOT HEOOJIBIION pa3Mep roJI0BOro 000poTa MpeaNpUHUMATEIHCKON
JEATEIIbHOCTH, 3a4acTyl0 HE JOCTUTAIOUIMN OJHOTO MHJIIMOHA pyOiei. B cioydae
HEJIONYIICHUS WM YCTPAHEHUSI X C PhIHKA, MPUUYUHEHHBIN UM yiiepO He Oyner
JIOCTUTATh yCTaHOBJEHHOIO B HbIHEIIHEeH penakiuu ct. 178 YK P® pasmepa,
MOATOMY  TMOJIOOHBIE JIESTHUSA B  HACTOSIIEE BpeMs HE MOryT OBbITh
KBaTU(UIIMPOBAHbI KaK mpecTymieHne. OHaKo, KaK CUMTAET aBTOp, B JAHHOM
CIy4dae CTeNeHb OOIIEeCTBEHHOW OMACHOCTH JESHHS SIBIISICTCS BBICOKOW, TaK Kak
MPUYHHSIETCS 3HAYUTEIBHBIA  yIepo IPaBOOXPAHSIEMbIM WHTEpecam,
NOTEPHEBIINMHU SIBISIOTCS XO3SMCTBYIOUINE CYOBEKThI ¢ HEOOJBIINM O0BEMOM
obopoTa TPEANMPUHUMATEIHCKOTO KamuTana, T.€. HaWMEHee 3alluIlcHHBIC B
HPKOHOMHYECKOM OTHOIICHUHM XO3SIMCTBYIOIINE CYOBeKTH. Hemomymienne wim
YCTpPAaHEHHE C pBIHKA JIFOOOTO XO3SMCTBYIOMIETO CYOBEKTa BPEIOHOCHO IS
o0IIecTBa HACTOJBKO, YTO TpeOyeT NPUMEHEHHS CaMbIX CTPOTUX Mep
roCyJapCTBEHHOTO MPHUHYKJICHHS. VIMEHHO 3THM MPOJUKTOBAaHA HEOOXOIUMOCTH
nuddepeHnan  pazMepa KpymHOTro yiiepda B 3aBUCHMOCTH OT IIPaBOBOTO
cTaryca MOTepIIeBIIEro, T.€. B 3aBUCUMOCTH OT TOT0, KOMY MPUYUHSIETCS yiiepo —
rpakJiaHaM WM IOPUIUYECKUM JIUIaM JTUO0O0 TOCyAapCTRY.
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B  mpemvem napacpage paccmaTpuBaroTCS BOIPOCHl  TEHATU3AINA
MPECTYITHOT'O MOHOMOJIU3MA.

[lenanu3anusi COCTOUT B YCTAaHOBJIECHUU MPUHIIUIIOB U KpUTEPUEB HanboJee
CTPOroro TOCYAapCTBEHHOTO NPHUHYXICHUS 3a JesHus, NpU3HaBacMbIe
MPECTYIHBIMU; B POPMYJIMPOBAHUU 1IEJI€H YTOJOBHOTO HAKa3aHUs; B ONPEACIICHUN
€ro BUJOB U pPa3MEPOB; B TNPEAJOKEHUH HHBIX MEp YTOJIOBHO-IIPABOBOTO
XapakTepa, HEOOXOJUMBIX M JOCTATOYHBIX [IJIi BO3JACUCTBUS HA  JIUII,
COBEPIIMBIIHMX OOIIECTBEHHO omnacHbie nestHus (H.A. Jlonawenko).

AHanu3 000CHOBaHHOCTH pa3MepoB caHkiuu cT. 178 YK PO B cpaBHeHuu ¢
CaHKIMSIMU CMEXKHBIX CTAaTeH, a TaKXKe COTJAaCOBAaHHOCTh CAHKIUNA Pa3IMYHBIX
JacTell MaHHOW CTaThM MEXIy COO0OHM BBISBISIET HEIOCTATKUA T€HAIU3aIlUN
MPECTYITHOTO MOHOTIOJU3MA.

Jlnst ycTpaHeHUsT JaHHBIX HEAOCTATKOB IMPEJIaraeTcs COTJIacOBaTh MEKIY
co00M CaHKIIMM OCHOBHOTO, KBaJTU(UIIUPOBAHHOTO U 0CO00 KBAIU(PUIIMPOBAHHOTO
COCTaBa, a TAK)KE€ CAHKIMIO Y. 3 aHAJTU3UPYEMOM CTaThU C CAHKUUSIMH CMEXHBIX
CTaTeu.

[Ipu 3TOM, y4MTBHIBAsl, YTO MPECTYMHBI MOHOIOIU3M, SBIISSICH OJHUM W3
BUJIOB TaK HAa3bIBAEMbIX MPEANPUHUMATENIbCKUX MPECTYIUICHUH, HampaBlieH,
NpexJe BCEro, Ha MOJIyYeHHE SKOHOMUYECKM HEOOOCHOBAHHOW MOHOIOJIBHOU
OpUOBLIM, TO CAHKIMU JIOJDKHBI OBITh TaKMMHU, 4YTOOBI CHENaTh <«HEBBITOJHBIM
3aHITHE TMPECTYMHOW JeATEIbHOCTHIO», T.€. HEOOXOIWMO TPEIyCMOTPEThH
UMYIIIECTBEHHOE HaKka3aHue — B caHKusaX ¢T. 178 YK P® 3HauntensHO yBETUYUTH
pa3Mephl TAKOTO BUJA HaKa3aHUs, Kak mrpad.

Taxke normyabIM ObUIO OB paccMaTpuBaTh B KadyecTBE MpeaMeTa
KOH(UCKAIIMKA JIEHEKHBIC CPEACTBA, COCTABIAIONIAE JAHHYI0 MOHOIIOJIBHYIO
npuObLTb. J[7151 3TOTO, HEOOXOAMMO BBECTH B TIEPEUCHB MPECTYIIIICHUH, N3JI0KEHHBIX
B cT. 104" VK PO «KoHdHCKAIWMS UMYIIECTBA» MNPECTYILICHHE, PELYCMOTPEHHOE
ct. 178YK PO.

KoHCTpyKIusi CaHKUMKM OCHOBHBIX, KBaJM(UIMPOBAHHBIX U  0C000
KBAIM(PUIIUPOBAHHBIX COCTABOB MPECTYIJIECHUH OyneT Oosiee ONMpaBAaHHOW, €ClU
BBICIIMI MpeJeN 3a MeHee OMacHOe MpecTyIieHue OyAeT OAHOBPEMEHHO HUBIIUM
IpPeesiOM CaHKIUU 3a €ro KBaTu(UUIUPOBAHHBIN BUJ, T.€. MUHUMAIbHBINA Mpee
CaHKIIMM 4YacCTH CTaTbM, YCWJIMBAIONIEH Haka3aHWe, HE JOJDKEH 3aXOJUTh 3a
MaKCUMaJbHYIO TPAHUILy CTAaThH, YCHUJIMBAIOIICH HAaKa3aHWE 3a MEHEe OMacHOe
nesiaue (A.1. Kopobees).

CpaBuenune pazmepoB cankuii 4. 3 cT. 178 YK P® ¢ caHkIusiMu cCMEXHBIX
crareit (4. 2 ct. 179VYK P®, u. 4 cr. 1741 4. 4 cr. 174 YK PD) BbisiBisier ux
HECOTJIACOBAHHOCTh. ABTOp TMOJACPKMBACT HAYYHYIO IO3WIIMIO, COTJIACHO
KoTOopoi HeoOxoauMo B 4. 3 cT. 178 VK PO moBbIcCHTh MakcCHMaIbHOE HaKa3aHUE
B BUJIE JIMIIEHUSI CBOOOIBI A0 JAECITH JIET, TaK KaK B CYIIECTBYIOIIEH peakiuu
HAKa3aHUE HE COOTBETCTBYET CTENEHHU TSHKECTU MPEyCMOTPEHHOTO B HEMl AesiHus,
KOTOpOE€ HE TOJIbKO COBEPIIAETCS OPraHW30BaHHOW TIPYIION, HO, KPOME TOro,
HoCsATaeT Ha 3I0POBBE MOTEPIEBILETrO WK ero coocTBeHHOCTD (T./]. Yemunosa).

B u. 1 u 4y 2 cr. 178 YK PO He cormacoBaHbl Npeaesibl TaKOTO
aNbTEPHATUBHOTO Haka3zaHus, kKak mrtpad. [1o 4. 2 mrpad MoxeT ObITH HA3HAYCH B



25

MeHbIIeM pasMmepe, yem mo 4. 1 cr. 178 YK P®. Kpome storo HeoOXoaumo
3HAQUYUTENILHO YBEJIMYUTh pa3Mepbl Tpada, MpeaycCMOTPEHHOTO B YKa3aHHBIX
gacTsax cT. 178 YK P®. B nensix cobioaeHus copasMepHOCTH MPU yCTaHOBJIECHUU
npejesia Haka3aHus B 4. 3 JaHHOM CTaThbU CIEAYeT OCTaBUThH pa3Mep Iurpada 6e3
yKa3aHUs HIDKHEro IMpezena - A0 OJHOr0 MWUIMOHA pyOned wiu B pa3mepe
3apabOTHOM TUIATHl WJIM MHOTO JOXOAa OCYXIEHHOTO 3a MEepUoJ A0 MATH JIET. DTO
MPOJMKTOBAHO T€M, UTO B caHKIMH 4. 3 cT. 178 YK P® mtpad ycrtaHoBieH B Bujie
JIOTIOJTHUTEIHHOTO HAKa3aHHUS.

[Ipennaraercst m3noxuth cankiuu cT. 178 YK PO B cnemyromem Buse:

1. —Haka3piBatoTCs WITpadoM B pazMepe 0 TPEXCOT ThICAY pyOsiel Wiu B
pa3Mepe 3apabOTHOM TIAThl UM MHOTO JI0XOAa OCYXJACHHOTO 3a MEPUOJI 10 JIBYX
JeT, Tu00 apecToM Ha CPOK OT YEThIpeX M0 IIECTH MECALEB, JIMOO JIMIICHHEM
cBOOO/IBI HA CPOK JI0 JIBYX JIET.

2. — Haka3bIBalOTCA WITpadoM B pa3Mepe OT TPEXCOT ThICAY 10 MATUCOT
ThICSTY pyOJIel Wi B pazMepe 3apaboTHOM MIIaThl WJIM MHOTO JJOXO/Aa OCY>KIE€HHOTO
3a MepUoJl OT JABYX JI0 TpeX JeT JuOO0 JNUIIeHuEM CBOOOABI Ha CPOK OT JBYX IO
ISITH JIET.

3. —HaKa3bIBAIOTCS JIMILIEHHEM CBOOOJIbI HA CPOK OT MATH 10 JAECSATH JIET CO
mTpadoM B pasmepe 10 OJHOTO MUJUIMOHA pyOseil wiu B pasmepe 3apaOOTHOU
miaThl WM WHOTO JI0XOJa OCYXKJAEHHOrOo 3a MEepuoj| 0 NATH JeT Jaubo 06e3
TaKOBOTO.

B uemsepmom napacpaghe paccmarpuBaroTcsi BOIPOCH AU PEepeHInanun
YTOJIOBHOM OTBETCTBEHHOCTH 3a IPECTYIHBIM MOHOIIOJIU3M.

Huddepenunanrs  yrojioBHOM  OTBETCTBEHHOCTHM 34  MPECTYMHBIN
MOHOIOJIU3M TPOSIBISAETCSA, B OCHOBHOM, B BBIICICHUM KBATU()PHUIIMPOBAHHOTO U
0c000 KBaTM(UIIMPOBAHHOTO COCTABA.

Kanupuuupyrommum npu3HakoM NpecTyITHOr0 MOHOMOIU3MA, B YaCTHOCTH,
SBJIIETCSI UCIOJIb30BAHUE JIMIIOM CBOETr0 CIY>KEOHOIO TMOJIOXKEHHUS, KOTOPBIN
BBIZICJICH HA OCHOBAHWM TUIIOBOM CTENEHU JIMYHOCTH CYOBEKTa MPECTYIJICHUS.
ABTOp MOAIEPKUBAET CYIIECTBYIONIYIO B HAYKE TOUKY 3PEHUsI, COTJIACHO KOTOPOU
TOJIKOBAaHUE JIaHHOTO TPU3HAKA TMO3BOJSET OTHOCUTH K YHCIY CYOBEKTOB
npectyrieHus no 4. 2 ct. 178 YK P® nuii, ocymecTBISIIOMIUX YIIPABICHUECKUE
byHKIMM B KOoMMepueckoil opraHuzauuu. CreaoBareinbHO, WX JEHCTBUSA, B
COOTBETCTBUU €  (OPMYJTUPOBKOM  YKa3aHHOIO  3aKoOHa, HaAo  Oyner
KBaM(UUUpPOBaTh TONBKO MO 4. 2 ¢T. 178 YK P®. Tem cambpiM 3aKOHOJATENb
MUHUMHU3UPYET BO3MOXKHOCTh nMpuMeHeHus 4. 1 cr. 178 YK P®. C yuerom storo,
MOIJICP)KUBAETCS TIPEIJIOKCHNE O BHECEHUU m3MeHeHus B 4. 2 cT. 178 YK PO,
YCTAaHOBHB YTOJIOBHYIO OTBETCTBEHHOCTh JHINb ISl MOJDKHOCTHBIX ymn (7/.
Yemunosa).

Janee aHanu3upyroTcsi 0co00 KBaIU(GUUUPYIOMIKE MPU3HAKK MPECTYIMHOTO
MOHOIIOJIM3MA: COBEPILIEHUE MPECTYIMHOTO MOHOIOJIM3MA C TPUMEHEHUEM HACUITUS
WM C YIPO30H €ro MpUMEHEHHUs, a PaBHO C YHHUYTOKEHHUEM WJIHM MOBPEXKIECHHUEM
Yy»KOTO MMYILECTBA JUOO C yrpo30il €ro YHUYTOXKEHHUS WJIM MOBPEXKIACHUS, MpU
OTCYTCTBUHM MPU3HAKOB BEIMOTATEILCTBA, JIMOO OPraHM30BaHHOMN TPYMIION.
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Jlna xBamudukanuu npectymieHus mo 4. 3 cr. 178 YK P® no npusnakam
NPUMEHEHUSI HACUJIUS, YTPO3bl €0 MPUMEHEHHS], YHUUTOXKECHUS WIH TOBPEXKICHUS
Yy)KOTO HMMYIIECTBAa JIMOO YIrpo3bl YHUYTOXKEHUSI WJIM TOBPEKACHHS YY>KOTO
UMYyIlleCTBa HEOOXOJAMMO YCTAaHOBUTH OTCYTCTBHE MPHU3HAKOB BBIMOTaTEILCTBA.
3nech UCKJTIOYaeTcs BO3MOXHOCTb COBOKYITHOCTH PECTYIICHUH,
npeaycMoTpeHHbIX cT. 163 u u. 3 ct. 178 YK P®. I'maBHBIM KpuTepuem
pasrpaHUYeHHs] JaHHBIX COCTABOB SIBJISIETCS KOpBICTh. EciiM  BUHOBHBIM
peciielyeT KOPBICTHYIO 11eJh, mpuMeHsieTcs ¢T. 163 YK P®, a oTBeTcTBEHHOCTH
3a HENONyIIEHHE, OTPAaHMYEHUE WM YCTPAHEHHE KOHKYPEHLIMHU HCKIIOYAeTCH.
Ecin ke BHUHOBHBIA TMpecieqyeT HHYK 1eldb — IMOJIYy4eHHE MOHOIMOJIBHOTO
MOJIOKEHHUs, U30aBJICHHE OT JKOHOMHUYECKHMX M3ACPKEK, CBA3AHHBIX C
KOHKYPEHTHOU 00ph00#, TO MpuMeHeHUI0 Mo yiekuT cT. 178YK PO.

I'naBa Ttperbsi «KpuMUHOIIOTHYECKOE HCCIEAOBAHHUE TMPECTYITHOTO
MOHOITOJI3Ma» COCTOUT U3 NBYX naparpados: 1) «IpecTymnHblii MOHOTIONIH3M KaK
Pa3HOBHIHOCTh IKOHOMHYECKOHW mpecTynmHocTu», 2) IpHuYuHBI MPECTYITHOTO
MOHOIIOJIM3MA U HEKOTOPbIE MEPHI MO €0 MPETYyIPEKICHUIO».

B nepsom napacpaghe npoBOIUTCS KPUMHUHOJOTHYECKAs XapaKTEpPUCTHKA
IPECTYIIHOTO  MOHOIOJIM3MA,  pPAacCMaTpUBAIOTCS  Marepuaibl  MPAKTUKU
NEATEIbHOCTH aHTUMOHOIOJIBHBIX OPraHOB, a TakKXKe BOMPOCHI B3aMMOCBS3U
MOHOIIOJN3MA, JJ000U3Ma U KOPPYIILIHH.

[IpecTynHbIii MOHOMOIN3M HAHOCUT KOJOCCAJbHBINA YIIEepO HalMOHAIBHOM
DKOHOMHUKE. B  poccHiiCKOW aHTHUMOHOIOJIBHOW MPAKTUKE €CTh  CIydau
OPUYUHEHUS OJHHM XO3SICTBYIOIIMM CYOBEKTOM HMYIIECTBEHHOro yiepoa
UCUHCIISIEMOT0 B MUJUTHAPAAX pyoOsiei.

MHorue oTpaciiv 5JKOHOMUKH MOHOTIOIM3UPOBaHbl. B nepByto ouepens, - Te,
IJIe €CTh €CTECTBEHHbIE MOHOIIOINH, TAKXKe ChHIPHEBOW OJIOK, YrOjib, Ta3, I[BETHBIC
METaslibl, aBTOMOOMJIbHAS TPOMBIIIEHHOCTh, YHEPTreTUYECKOE MAIIMHOCTPOCHUE.
B nerxoit u muiieBoil NpOMBIIUIEHHOCTH CYHIECTBYIOT MOMBITKA MOHOIOJIU3AlUN
aubo0 cObITa, MO0 TepepaboTku. [laxe Tam, rae €CTh BUAMMOCTh KOHKYPEHIIHH,
OYEHb YAaCTO HACTOSIUIMMHU XO03i€BaMH SIBIAIOTCS MOHoMNoJucThl. Hampumep,
PBIHOK KWJIbsi. AHTHUMOHOIIOJIbHASI TMpaKTHKa I[IOKa3bIBAET, 4YTO HauOOJbIIIee
KOJIMYECTBO MOCSTaTeIbCTB HA KOHKYPEHIIUIO MPOUCXOIUT B cdepe IIEeKTpo- U
TEIJIO3HEPTeTUKHU.

OpHako, B OTIMYUE OT MPAKTUKU aJIMHHUCTPATHBHO-TIPABOBBIX HAPYIICHUI
AHTHUMOHOTIOJBHOTO 3aKOHOJATENIbCTBA, CyAeOHO-CIEICTBEHHAsl TMpPaKTUKa IO
JienaM O TPECTYITHOM MOHOIIONM3ME Ha CETOMHSUIHUM JeHb OCTaBISET KElaTh
JAy4iiero. B mpou3BOACTBE  MPaBOOXPAHUTENBHBIX  OPraHOB  HAXOAUTCA
HE3HAUUTETLHOE KOJMYECTBO Takux naen. 3a mepuon ¢ 1997 mo 2005 ron
BKJIIOUUTENBHO ObUTO  3apeructpupoBaHo Bcero 303 dakra coBeplieHus
npectymieHuit mo c¢r. 178 YK P®. D10 Hecomsamepumo Majao MO CPaBHEHHIO C
KOJIMYECTBOM  MPECTYIUIEHUH HKOHOMHYECKON HAMpaBIEHHOCTH U  OOIIUM
KOJIMYECTBOM BCEX PETMCTPUPYEMBIX MPECTyIUIeHUu. Takoe mosjoxxeHue, KOHEYHO
ke, He OTpakaeT NMPAKTUUECKYIO IeUCTBUTEIILHOCTb.

31ech TakKe HEOOXOJUMO OTMETHUTD, YTO €CTh 3HAUUTEIIbHAS Pa3HUIIA MEKIY
KOJIMYECTBOM 3apErMCTPUPOBAHHBIX MPECTYIJICHUH M KOJMYECTBOM BBISBICHHBIX
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JIMI, COBEPIIMBIINX uX. W3 yncna Bo30yXIEHHBIX YrOJIOBHBIX fen mo cT. 178 YK
P® nanexo He Bce noxomat 1o cyna. U, tem Oosiee, BBIHECEHUEM OOBUHUTEIBHOTO
IPUrOBOpPA 3aKaHYMBAIOTCSA €AVHULIBI U3 HUX. YUMTHIBAs JAHHOE OOCTOSTEILCTBO,
HEBO3MOXXHO J1aTb OOOCHOBaHHYIO U IIOJHOLEHHYIO KPUMHHOJIOIMYECKYIO
XapaKTePUCTUKY JIMIA, COBEPIIMBILIEIO HEAONYIIEHUE, OrPAaHUYEHHE WIH
YCTpAaHEHUE KOHKYPEHIMM M3-32 HEPENPE3CHTATUBHOCTUM HMMEIOUIEHcs Ha
CETOAHSIIHUNA MOMEHT SMIHUPUYECKOH 0a3bl. J{OCTOBEPHO MOXHO TOJIBKO
KOHCTaTUpOBaTh, 4YTO B  OombmmHCTBE  ciay4aeB  (52%) HapymeHwus
AHTHUMOHOTIOJBHOT'O 3aKOHOAATEIhCTBA JOMYCKAIOT JOJDKHOCTHBIE JIUIIA OPTaHOB
BJIACTH U yTIPABJICHHUS.

HccnenoBanue B3auMOBIMSHUS J10OOM3Ma, KOPPYNLIHMH U MPECTYIHOTO
MOHOIOJIM3MA JTUCCEPTAaHTOM ObUIO MPOBEJAEHO B paMkax rpanta CapaTOBCKOTO
IlenTpa 1O wuCCIENOBAaHUIO TMPOOJEM OPraHU30BAHHON MPECTYNMHOCTH U
Koppynuuu 1no mnporpamme «lccienoBaTebCcKue MPOEKThl MOJOJBIX YUEHBIX.
PaGora Obiia mpoBeneHa B jBa drtama: 1) <«dIpecTynHbIi MOHOIMOJM3M Kak
KPUMUHOTEHHBIN (PAaKTOp KOPPYMNLUMH, U KOPPYILUS KaK KpUMUHOTEHHBIH (PaKkTop
IPECTYIHOTr0 MoOHoMoMu3Ma»; 2) «loO00upoBaHKHe, KOPPYIMIHS, MOHOIIOJIU3M:
UCCIIEJOBAaHNE KPUMUHOTEHHOTO B3aUMOBIIUSHUS.

OMnupuueckyro  06a3y  JaHHOTO  TIpaHTa  COCTaBUJIM  PE3YJIbTaThl
COLIMOJIOTMYECKOTO  MCCIelOBaHMA B (QopMe  aHKETHOIO  ompoca U
MHTEPBBIOMPOBAHUS, MpPOBEAEHHOr0 Ha TeppuTopun CapaToBCcKoW o0iactu u
KapauaeBo—Yepkecckoii Pecniy0nuku. Ha mepBoMm 3tamne paboThl OBIJIO ONPOIIEHO
164 mpencTtaBuTeNe Maloro M CpeaHEro OW3Heca; MPOWMHTEPBBIOMPOBAHO 28
JOJKHOCTHBIX JIMLl PETUCTPUPYIOMIUX U JIMLEH3UPYIOIIUX OPraHOB BIACTH H
ynpasieHusi. Ha BTopom »stame pa®oThl OBUIO MPOBEACHO COIMOJIOTHYECKOE
UCClIeIoBaHKEe B (opMe aHKeTHOro ompoca HaceneHus (116 pecroHIeHTOB) U
COTPYIHHKOB MpPaBOOXPAHUTENbHBIX opraHoB CaparoBckoil oOmact (62
pecrionaenta).  Kpome  3toro,  ObUIO  TPOBEJCHO  CaMOCTOSATEIHEHOE
COLIMOJIOTMYECKOE HCCIIEI0OBaHUE B (OpME HHTEPBBIOMPOBAHHUA IMpeicenareieu
CoBeTOB IHMPEKTOPOB MpeanpusThii pailoHoB r. CapaToBa U HEKOTOPBIX
JOJDKHOCTHBIX JIML, B TOM YHUCIJIE IpeAcTaBUTeNeld pykoBojacTBa (CapaTOBCKOIO
ynpaBicHusi DenepaabHOW aHTUMOHOMOJIBHONW Ciy:kObl  Poccum  (Bcero 9
PECIIOHICHTOB).

Ha ocHOBe mnpoBeAeHHOTO WHCCIEAOBaHUSA ObUIM CJENaHbl OCHOBHBIE
BBIBO/IBI.

JIo66u3M, KOppYMILIKs U MOHOTIONIN3M — B3aUMOBIIHSEMbIE SIBICHUS. borbIie
NOJIOBUHBI ~ 3apPETUCTPUPOBAHHBIX  AHTUMOHOIOJBHBIX  TPaBOHAPYIICHHH,
HAIpaBJICHHBIX Ha HEIOMYILIEHUE, OrPaHUYCHHE WM YCTPAaHEHHE KOHKYPEHIINH,
COBEpIIAIOTCS IOJDKHOCTHBIMU JIMIIAMU OPTaHOB BJIACTH U ynpasieHus. [Ipuunnoii
3TOMy, B TOM 4HCJE, SBIAETCA BbICOKasg CTeNeHb ad(UIMPOBaHHOCTH
JTOJDKHOCTHBIX Jivll. CTeneHb «MOHOIOJIM3UPOBAHHOCTH» OW3HECAa 3a4acTylo
SBJIIETCS TPU3HAKOM BOBJICYEHHOCTUM B KOPPYILMIO TPEACTABUTENEH 3TOrO
OusHeca. X034HUCTBYIOIINE CYOBEKTHI, 3aHUMAIOIUE JOMUHUPYIOLIEE MOJOKEHNE
Ha pBIHKE, TOJb3YSICh MOAKYNAEMOCTBIO M  IPOJAXKHOCTbIO  HEKOTOPBIX
JOJDKHOCTHBIX JIMI[ OPTaHOB BJIACTU M YINPABJIEHMs, aKTUBHO JIOOOUPYIOT CBOU
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WHTEPECHI, NOOMBASICh MPUHATHS JUCKPUMHUHAIMOHHBIX HOPMATHBHBIX aKTOB B
chepe peryaupoBaHUs SKOHOMHUYECKOHN JesITeNbHOCTH. M3-3a BBICOKOW CTEINeHu
KOPPYMIIMPOBAHHOCTH  YMHOBHMKOB, 3a4acTyK) TOCYJapCTBO HE  MOXET
00€eCIIeYnTh KOHCTUTYLIHOHHOE paBo Ka)KJI0T0 Ha cBOOOTY
NPEANPUHUMATEIIBCKOM W HWHOM HE 3alpelieHHOM 3aKOHOM JKOHOMHMYECKOU
JIEATEILHOCTH.

Bo smopom napacpagpe paccMarpuBaroTCsi TPUYUHBI  ITPECTYITHOTO
MOHOIIOJIA3MA U PEIAratoTCsi HEKOTOPBIE MEPHI IO €r0 NPEAYIPEKACHUIO.

[IpectynHoe moBeseHNE B chepe KOHKYPEHTHBIX OTHOIICHUN OOYCIIOBICHO
PSZIOM B3aMMOCBSI3aHHBIX (DAaKTOPOB, CPEIU KOTOPHIX MOXKHO BBIJIEIUTH (haKTOPBI
SKOHOMHUYECKOT0, OPraHU3alMOHHO-YIIPABIEHYECKOTO U IMPABOBOr0 XapakTepa.

[ToOy>xaromieil SKOHOMHYECKON MPUYMHOM MPECTYymHOT0 MOHOIMOJIU3MA
CIY>KUT BO3MOXKHOCTh IIOJIYYEHHS B PE3YJbTATE YCTAHOBJIEHHUS MOHOIIOJBHOU
BJIACTH 3HAYUTEILHON YKOHOMHYECKOM BBITOJIbI — MOHOIIOJIBLHON MTPUOBLIN.

VCIOBUSAMM  MOPECTYNHOIO MOHOMOJIM3MA  SABJSIIOTCS  KPUMUHOTE€HHBIE
(dbakTOopbl OpPraHU3alMOHHO-YIIPaBJIeHUYECKOT0 xapaktepa. K HUM oOTHOCSTCS:
OTCYyTCTBHME dS(PGHEKTUBHOM KOOPJMHAIIMU B JESATEILHOCTH T'OCYJIapCTBEHHBIX
OpraHoB, OTBETCTBEHHBIX 3a (OPMUpPOBaAHHE M peaATM3AUI0 TOCYyAapPCTBEHHOU
MOJIMTUKKA B cepe MaJoro U cpeaHero OM3Heca; TpoOMO3JKas OOpOKpaThdecKas
paspemuTeNbHas cuctema, TpeOyromas OoNbIIMX 3aTpaT BPEMEHU U CPEJCTB
(0cOOCHHO Yy HAYMHAIOMIUX MPEIIPUHUMATEIICH).

3HAYUTEIBHYIO POJIb B JETEPMHUHAIIMU MPECTYITHOTO MOHOIOIN3MA UTPAIOT
Takke (PaKTOpbl MPAaBOBOTO XapakTepa: HECOBEPIIEHCTBO HOPMATHMBHOW Oa3kbl,
PErIaMEHTUPYIOIIEN  MPEANPUHUMATEIBCKYI0  JESITEIbHOCTD;, OTCYTCTBHE
HOPMATUBHO 3aKPEIJIEHHOTO MTPUHIIUIIA €IMHCTBA SKOHOMUYECKOM TEPMHUHOJIOTHH,
VCMOJIB3YEMOW PA3JIUYHBIMHU OTPACISIMUA 3aKOHOJIATENBCTBA; HECOTJIACOBAHHOCTD
aIMUHUCTPATUBHOTO M YTOJOBHOI'O 3aKOHOJIATEJIbCTBA OO0 OTBETCTBEHHOCTH 3a
AHTUMOHOIIOJIbHBIC ~ MPABOHAPYILICHUS; IPOTUBOPEUHS  YrOJOBHO-IIPABOBOTO
peryJiupoBaHusl BOIMPOCOB OTBETCTBEHHOCTH 3a TIPECTyIUIeHUsT B  cdepe
PKOHOMMYECKOH JEATETLHOCTH; MPOOEIbl YTOJIOBHOIO 3aKOHOIATELCTBA U T.JI.

B uuncne Mep mpeaymnpexaeHus MPEeCTYIMHOCTH B cdepe KOHKYPEHTHBIX
OTHOIIIEHUH HEOOXOMMO, B MEPBYIO OUepe/ib, BBIICIUTh:

1) co3manue mpaBOBOK 0a3bl, OTBEYAlOIICH TPEOOBAHHUSAM CErOIHSAIIHUX
peanuii. Peunr wupaer, npexne Bcero, o dDenepanbHoM 3akoHe «O 3alIuTe
KoHKypeHuun» 2006r., KOTOpBIH HallpaBJI€H Ha COBEPIICHCTBOBAHUE MPABOBOTO
WHCTPYMEHTApUS W, COOTBETCTBEHHO, TMOBbIIIEHHE J(H(YEKTUBHOCTH Mep TO
MIPECEUCHUIO  MOHOIIOJIUCTUYECKON  AEATEIBHOCTH,  YCTPAHEHHUE  MHOIHUX
HEJIOCTATKOB JEHUCTBYIOIIETO AHTHMOHOIIOJIBHOIO 3aKOHOAATENbCTBA. JlaHHBIN
HOPMATUBHO-TIPABOBOM  aKT TMPU3BaH AKTUBU3UPOBATH  JIEITEIBHOCTh IO
MPECEUCHUIO MOHOIOJIUCTUYECKON NIEATEIbHOCTH TpyNnaMyu KOMITAHUW, YCUIIUTH
KOHTPOJIb 32 COTJIACOBAaHHOCTBIO UX JIEUCTBUH;

2) CHIDKEHHE YPOBHS KOPPYMIIMPOBAHHOCTH CHCTEMBI T'OCYAapCTBEHHOIO
yIIpaBJICHUS (buHaHCaMu, peructpamnuu " JIMLIEH3UPOBAHUS
MPEANPUHUMATENBCKON nesiTebHOCTH. [IpuHsatue @enepanbHoro 3akoHa «O
pa3MelIeHnH 3aKa30B Ha MOCTaBKU TOBApPOB, BBINMOJHEHUE PabOT, OKa3aHUE yCIIyT
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JJIs. TOCYAApPCTBEHHBIX M MYHUIMIAIBHBIX HYXKJ», BCTYNUBILIEro B cuiay ¢ 1
saBapss 2006ronaa, cienyeT MpyU3HATh MO3UTUBHBIM IIIarOM 3aKOHOJATENs B 3TOM
HanpaBieHUU. J[aHHBIA 3aKOH MO3BOJUT YMEHBIIUTH KOPPYMIIMOHHBIA 3JIEMEHT
MpYU TMPOBEACHUM 3aKyNOK JII TOCYJAPCTBEHHBIX W MYHHUIMNAIBHBIX HYX],
cleJlaeT MPO3payHbIM OTHOLICHWS IO TMPOBEACHUIO TOCYJIAPCTBEHHBIX W
MYHUIMIIAIBHBIX  3aKyNOK, MPEIOCTaBUT PaBHBIA JOCTYN XO3SMCTBYIOUIUM
CcyOBbEKTaM K roc3aka3am, a 3HaYuT, IPUBEJET K YCUJICHUIO KOHKYPEHITUY;

3) pa3pabOTKy METOJMKH OIPEACICHUS TAaKOro KPHUMHHOOOPa3yoIIero
MpU3HAKa, KaK <«KPYIHBIM ymep0», KOTopas JIOJDKHA OCHOBBIBATHCS HA
MMEIOLICHCA Ha CETOMHSIIHUNA J€Hb NPAKTUKE AHTHMOHOIIOJBHBIX OPraHOB IO
BBISIBICHUIO M OLEHKE HE3aKOHHO TMOJIYYEHHOTO JI0XOJa B pE3yibTare
HEJIOMYILECHUS, OTPAaHUYCHUS WA YCTPAHEHUSI KOHKYPEHLINH;

4) BbIpaOOTKY CTpaTeTMd M TAKTUKH DKOHOMHUYECKOW, YTrOJIOBHOW W
KPUMHUHOJIOTHYECKON MOJUTUKHU. B 4acTHOCTH, HEOOXOAMMO yCHIIMS HAIPABUTh Ha
coBepiieHcTBoBanue cT. 178 VK P®. HeiHemHss penakiys JaHHONH HOPMBI, U3-3a
HEIOCTAaTKOB OPUAWYECKONM KOHCTPYKUMH, HE SBJSCTCA JIEMCTBEHHOW MEPOU
YTOJIOBHO-TIPABOBOM OXpaHbl KOHKYPEHTHBIX OTHOIIEHUW. B cBA3M ¢ 3TuUM, Ha
OCHOBE MPOAHATM3UPOBAHHBIX B JUCCEPTALMM TMPU3HAKOB MPECTYIHOIO
MOHOIIOJIM3MA, NpeiaraeTcs HoBas penakius ct. 178YK PO.

B saxnouenuu B 0000IIEHHOM BHUJIE€ M3JIOKEHBI BBIBOJBLI, OCHOBAaHHBLIE Ha
pe3yJibTaTax JUCCEPTALMOHHOTO UCCIIEA0OBAHMUS.

[To Teme nucCCEepTalMOHHOTO HCCIEAOBAHMS OMYOJMKOBAHBI CIEAYIOLINE
paboTHI:

1) Xymos K.M. HexoTopsie ipo0OiieMbl KBaTH(PUKAIIMA MOHOTIOJTHCTUIECKIX
JNCHCTBUI M orpaHW4YeHUs KOHKypeHuu // 3akoH u cyneOHas npakTuka. CO. Hayd.
CT. yueHbIx-topuctoB KpacHogapckoro kpas u Pecniyonuku Agsires. Kpacnognap,
2002 (0,2m.11.);

2) Xymoe K.M. MoHonojucTuyeckas ACSITEIbHOCTh B YrOJOBHOM H
MO3UTHUBHOM OTpaciisiX MpaBa: cooTHomieHue mnoHsatuil // TIpenMeTr yromoBHOTO
npaBa U €ro posib B GOpMHPOBAHUU YTOJIOBHOTO 3aKOHOZaTesnbcTBa Poccuiickoi
®denepanuu: Hayuno-npakt. koH(., mocssir. namsatu npod. A.H. Kpacukosa (25-
26 anpenss 2002r.) / OtB. pea. b.T. Pasrunpaues. Caparos: M3a-so CI'AIL, 2002
(0,25m.11.);

3) Xymos K.M. CyObeKT MOHOIOJMCTUYCCKUX JEHCTBUH W OTpaHUYCHHS
KOHKypeHnuu// AKTyanbHbIe TIPoOJIeMbl OOpHOBI ¢ TPAaBOHAPYUICHUSIMHU B chepe
DKOHOMHMYECKOM  aesaTenpbHOCTH:  Marepuansl  Bceepoccniickoi — Hay4HO-
npakTruaeckoi koHpepenuu (5-6 nexadps 2002roma) / Mopxa. roc. yH-T um. H.IT.
Orapesa. Capanck: Kopbuik. Tum., 2003 (0,21.11.);

4) Xymoe K.M. TlocsraTenbCcTBa Ha JIMYHOCTh M HMX KBalu(UKAIHS B
IpoIecce MOHOTMOJIMCTUYCCKUX JICHCTBHM W OTPaHUYCHUS KOHKypeHiwmu//
VYTron0BHO-IpaBOBasi OXpaHa JIMYHOCTH U ee onTuMu3auusa: HayuHo-npakT. KoHd.,
nocB. mamsatu npod. A.H. Kpacukosa (20-21 mapra 2003 r.) / Ilox pen. B.T.
Pasrunsauena. Caparos: U3a-Bo 'OY BIIO «Capart. roc. akagemus npasa», 2003
(0,2m.11.);
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5) Xymos K.M. Jlo60bupoBaHue, KOPPYIIHKs, MOHOIIOIHU3M: HCCICIOBAHNE
KPUMHHOTEHHOTO B3auMOBIHsiHUS // [IpecTylmHOCTh M KOPPYIIHS: COBPEMECHHBIC
poccuiickue peasmu /| COOpHHK HAayYHBIX TPYIOB TOJ pei. M.k0.H., mpod. H.A.
Jlomamenko. CaparoB, CapatoBckuid lleHTp MmO wuccnenoBaHulO MpodIeM
OpraHM30BaHHOM HpecTymHOoCTH B Koppyniuu: Catemut, 2003 (0,651.1.);

6) Xymos K.M. YTOIOBHO-IPAaBOBOW aHaIM3 CyObEKTa HEIOMYIICHHS,
OTPaHUYCHHUS WIM YyCTpaHeHHs KOHKypeHuuu [/ IIpecTymHOCTh W YrOJIOBHOE
3aKOHOJATEIBCTBO. peaiuu, TEHACHINM, B3auMoBIusHUE. COOPHUK HAYIHBIX
tpynoB / [lox pex. n.1o0.H., mpod. H.A. Jlonamenko. Caparto, CapatoBckuii LleHTp
M0 WCCIEAOBAHUIO TMPOOJIEM OPTraHW30BAHHOW TPECTYIMHOCTH W KOPPYMIUU:
Caremmut, 2004 (0,21.01.);

7) Xymos K.M. llpecTynHblii MOHOIOJIU3M W TPUHIMI HEU3OBITOYHOCTH
yroJIOBHO-TIpaBoBoro  3ampeta //  YToJIOBHO-TIPaBOBBIE, TEHUTCHIIMAPHBIC
MPUHLHNIBI U UX peav3alus: MPaBOTBOPUYECKUH, TPABONPUMEHUTEIBHbBINA YPOBHHU:
Bcepoc. Hayu.-ipakT. koH}. (28-29mapra 2005r., r. CapatoB): B 2 u. / ITox pen.
b.T. Pazrunpauena. Capatos: M3a-so ['OY BIIO «CapaTtoBckas rocyaapcTBEHHasI
akagemus npasa», 20054. 2 (0,15m.11.);

8) Jlonawenxo H.A., I'onuxoséa A.B., Xymoe K.M., Ko63esa E.B., JIbéosuu
E.B. PeruoHanbHbple OCOOCHHOCTH DOKOHOMHUYECKOM UM  KOPPYMIIMOHHOM
IPECTYIMHOCTHU: OOIIECTBEHHAS OMTACHOCTh U cocTosiHue (Ha mpumepe CapaToBCKOM
obnactn) // Hanoru n Hasioroo6oxenue. 2005.Uronb (2,711.01.);

9) Hamanvs A. Jlonawenxo, A.B. I'onuxosa, K.M. Xymos, E.B. Kob3esa,
E.B. Jlbeoguu. PernonanbHble 0OCOOEHHOCTH IKOHOMHYECKOW M KOPPYIIIMOHHOM
MIPECTYITHOCTHU. OOIIECTBEHHAs! ONTACHOCTh U COCTOSTHUE. - AKTyaTHU MPOoOJIeMHU Ha
mpeBeHIuATa Ha mnpectbiHOcTTa. COOpHMK ¢ Marepuaym ot [IbpBara
MEXIyHApOJHA  HAay4YHONpaKTHYecKa  KOHQEpeHIus, OpraHu3upaHa  OT
FOpunnueckas ¢akynrer Ha [noBnuBckus yHuBepcutet '[lavicuit XuieHaapcku'
- 19 anpwun 2005r. - [Tnoaus, 2006 (3m.1.);

10) Xymoe K.M. Ilenanuzanusi HEIOMYIICHHs, OrPAHUYCHHUS HIIU
ycTpaHeHus: KoHKypeHIn // «depHble JbIPhI» B POCCUHCKOM 3aKOHO/ATEIbCTBE.
2006.Ne3 (0,31m.11.);

11) Xymos K.M. IlpuunHbl IPECTYITHOTO MOHOIIOJIN3Ma U HEKOTOPBIE MEPHI
no ero mnpeaynpexnaeHuto // OpraHu3oBaHHas MPECTYIMHOCTh W KOPPYIIIIHS:
pe3yJbTaThl KPUMHUHOJIOTO-COIIMOJIOTHYECKIX HcciieqoBanuidi. Beimyck 2. / Iox
pen. n.ro.H., mpod. H.A. Jlomamenko. CaparoB, CaparoBckuii Llentp 1o
WCCJICIOBAHUIO TMPOOJIEM OpPraHW30BaHHOW TPECTYMHOCTH W KOPPYMIUU:

Caremmut, 2006 (0,40.01.).
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N3 naTenscTBO
I'OY BIIO «CapaTtoBckas rocyJapCTBEHHAs akaJeMHUsl IpaBa»
410056 ,Capatos, yi. UepHnslieckoro, 135.
OTtnevataHo B Tunorpaduu u3gaTebCTBa
I'OY BIIO «CapaTtoBckas rocyJapCTBEHHAs aKaJeMHUs IpaBa»
410056 ,Capatos, yi. Bonsckas, 1.



