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OBIIAA XAPAKTEPUCTHUKA PABOTHBI

AKTV&J’IBHOCTB TEMBI HCCIICIOBAHM. AKTHBHBIE HHTCTPALUOHHBIC IIPOLCCChI BO BCCM MHPC,

OKa3bIBAIOIINE BIUSHHUE, B TOM YHCIIC U HA POCCUICKYIO CUCTEMY CYJOB, H CHICJIABIINE JOCTYIHBIM
JUIE CyOBEKTOB CIIOpa BO3MOXKHOCTH OOpaIeHUs] K MEXKIYHAPOIHBIM CyIeOHBIM WHCTAHIMSM B
HEeNsAX 3alllUThl CBOMX IpaB, CTaBAT BONPOC O PALMOHAIBHOW OPraHM3aLUU HAMOHAJIBHOM
cynebHolt cuctembl. KpuTHueckoe OTHOIICHHE E€BPONEHCKHMX WHCTUTYTOB TMpaBa K HAJI30PHOM
WHCTAaHIIUU B cucTeMe cyaoB Poccuiickoii ®Dexepanuu ompenenser oco0oe IMOJOXKEHUE cyna
KacCallMOHHOW WHCTAaHIMU, oOpalleHue K KOTOPOW MOXHO paccMaTpuBaTh KaK HCYEpHaHHe
BHYTPEHHHX CPEJICTB IIPABOBOM 3aIIUTHI.

[TogoGHbie (akTOpbl HACTOMYMBO TPEOYIOT OCMBICIEHHS OCHOBHBIX TEHACHIMH |
Ka4eCTBEHHBIX XapaKTEPUCTHK PA3BUTHS CUCTEMbI apOMTPaXXKHBIX CYJIOB B LIE€JIOM M KaCCAIlHOHHOM
MHCTAHLMK, B YACTHOCTH, TO €CThb HOBOI'O IOJXOJa K periiaMeHTallud KacCalMOHHOTO
IIPOM3BO/ICTBA.

Hecmotpst Ha ToT dakt, uto AIIK P® 2002 sBisercs TPETbUM 1O CUETY 3a JIECATHIICTHEC
KOAU(HUIIMPOBAHHBIM HOPMATHUBHBIM aKTOM, PETJIAMEHTHPYIOIIUM MPOU3BOACTBO B apOUTPaXKHBIX
cylax, ¢ MOMEHTa €ro BCTYIUICHMS B CHIIy CylneOHas NpaKkTUKa BBIABHJIA SIBHblE NPOOEHl B
MEXaHU3ME IPABOBOTO PETYJIUPOBAaHUS MPOU3BOACTBA B apOUTPaXHOM  Cyle KacCallMOHHOM
WHCTAHIIMHU, HEKOTOPbIe U3 KOTOpbIX nepenuin u3 AIIK P® 1995r. B HOBYIO pelakiiuio KoJIeKca U
OCTAIOTCSl Hepa3peleHHbIMU J0 CHX TIOP.

Crnenyet ormetuth, 4To B peaakimu AITK PO 2002r. npu CyniecTBEeHHOM W3MEHEHUU BCEH
CHUCTEMBI TIepecMOTpa CyAeOHBIX aKTOB M, B MEPBYIO OYepE/Ib, MPOU3BOACTBA B MOPSJIKE HAA30Da,
OCTAINCh HE YPEryJUpOBaHHBIMH B IIOJIHOM Mepe cTapblie MpoOJeMbl KacCalMOHHOTO
CYIOTPOU3BOJICTBA M, B YAaCTHOCTH, HE pa3pelieH JOCTaTOYHO YETKO BOMpoc 00 oOBbeme
MOJTHOMOYHH (heZiepanbHbIX apOUTPAKHBIX CYIOB OKPYTOB.

B3aumocBs3aHHOCTb CyA€OHBIX MHCTAHLIMHM, OCYILECTBIISIOMIUX MEPECMOTpP CYACOHBIX aKTOB
B apOMTpPaXHOM MPOIECCEe 03HAYAET, YTO MPU U3MEHEHHH (DYHKIIMOHUPOBAHUS OJHOUW W3 CTAIMM
[0 TEepecMOTpPy CyAEOHBIX aKTOB, BO3HHMKAET  MOTPEOHOCTh B M3MEHEHHUU pETrIaMEHTaIUH
NEeSTeNbHOCTH U Jpyrux WHCTaHuui. Cucrema mepecMoTpa CyIeOHBIX aKTOB B apOUTPaKHOM

npolecce MpeICTaBiIsgeT cO00M XPYNKUI MEXaHU3M, JIIsl YCHEIHOT0 (PYHKIIMOHUPOBAHUS KOTOPOTO



HEOOXOAMMO JIETAIbHO W YETKO PAaCIpeieiuTh cdepy KOMIIETCHIIMH KaXJ0H W3 CyIeOHBIX
WHCTAHIIUH, OCYIIECTBISIIONUX MPOBEPKY CYJICOHBIX aKTOB B apOUTPasKHOM IPOLIECCE.

[Ipunsartue denepambHOro KOHCTUTYHHMOHHOTO 3akoHa OT 4 wmronsa 2003 r. Ne4-OK3 «O
BHECEHMHM W3MEHEHUN u JomonHeHuddt B DenepanbHbIi  KOHCTUTYUMOHHBIM 3akoH «O0
apOuTpaxHbix cynax B Poccuiickoii denepanun», B COOTBETCTBHH C KOTOPHIM OBbLIN BBIJIEICHBI
amneJUIIMOHHBIC CYNbl, CTAaBUT BOMPOC OO0 W3MEHEHHH CTPYKTYPHI BCEH CHUCTEMBI IepecMoTpa
CyneOHBIX aKTOB B apOMTPaKHOM TMPOIECCE, IOCKOJIbKY JH000€ KaueCTBEHHOE H3MEHEHHe
OTJICJIbHBIX 3JIEMEHTOB CHUCTEMBI BIICUET 32 CO00I MEPEOICHKY OCTAIBHBIX COCTABIISIONINX JTaHHOM
cucreMbl. B cBoro ouepenp, co3/1aHNEe TPEXMHCTAHIIMOHHOM CHCTEMBI MPOBEPKHU CYJEOHBIX aKTOB
BBI3BIBAET HEOOXOIAMMOCTh UETKOTO pA3TPaHUYCHHS MEXKAY NPOBEPAIOMIUMHU  CYyJICOHBIMH
MHCTAHLHUSAMU B 00JIACTH UMEIOIIMXCS TOJTHOMOYMH U OCYIIECTBIISIEMbIX UMU (QYHKIIHH.

K Ttomy e pnaHHbIe CyneOHOM TIPaKTUKHM W CTAaTHUCTUKH, (DUKCUPYIOIIHE OIIUOKH,
JIONTyCKaeMble CyJlaMH KaCCAallMOHHOM MHCTAaHIMM TpU OTIPABICHUU IPABOCY/AUS, BbI3BIBAIOT
NOoTpeOHOCTh B  COBEPIIEHCTBOBAHWM HOPM TPOILECCYaJIbHOTO IpaBa, perjaMeHTHPYIOIIUX
KaCcCallMOHHOE CYIONPOU3BOJICTBO.

PazpaboTka cOamaHCUPOBAHHOTO MEXaHM3Ma IMEPECMOTpa CYJACOHBIX aKTOB B apOUTPaKHOM
nporecce BBbI3BaHA, BO-TIEPBBIX, B HEOOXOJAMMOCTH JIOCTHXKCHHSI IENIM  apOUTPa)KHOTO
IPOILECCYaIbHOTO IPaBa — 3alUThl OCIIAPUBAEMbIX MM HAPYIIEHHBIX MPaB U 3aKOHHBIX HHTEPECOB
CyOBEKTOB MPEANPUHUMATEIHCKOW U WHOW SKOHOMHYECKOW NESTEIbHOCTH, BO-BTOPHIX, B JIABHO
Ha3peBIel MOTPEOHOCTH MepepactpeieiCHus] U CHIKCHHS TPOIeCCYaTbHOW HArpy3KH Ha cynen
apOUTpaXXKHBIX CY/IOB BCEX YPOBHEH, M, B TPEThbUX, B PAIMOHAIBHOW OpraHW3aIMH MO3TAITHOTO
mporecca mepecMoTpa el cyAeOHbIMM HMHCTaHImsMH. [IpeacraBisieTcs, 4YTO HMMEHHO
KacCallMOHHAsl HHCTAHIUS MPU3BaHa CTaTh 3aBEPIIAIONIUM 3TAIIOM MEPECMOTpa CYAeOHBIX aKTOB.

Ilenvlo  Ouccepmayuonnozo uccnedo6anua  SBISETCS  KOMIUIEKCHOE — HCCIIEOBAHUE
MHCTHTYTa KAaCCAIlMOHHOTO CYAONPOU3BOJCTBA; OMPEACIICHHE €r0 COBPEMEHHOTO MOJIOKEHUS H
NEPCIIEKTUB PA3BUTHSI B CUCTEME MEPECMOTPA CYIEOHBIX aKTOB apOUTPAXKHBIX CYJIOB, FOPUIHMUECKOE
000CHOBaHNE BHECEHUSI U3MEHEHUI M JIONOJIHEHUH B JIEHCTBYIOIEe apOUTpaskHOE MTPOLIeCcCyaTbHOE
3aKOHO/IaTEIbCTBO.

Peanuzanmst o0o3HaYeHHBIX 1eaM OOyCIOBHUIA HEOOXOJAUMOCTh TOCTAHOBKH PEIICHUS
CIIETYIOIUX 3a/1a4:

- MpoaHAIM3UPOBATH CHUCTEMY OOKaJOBaHUS CYIeOHBIX AaKTOB B apOUTPaXHOM H

TpaXXJaHCKOM IIPOIIECCE,



UCCIIEZIOBATh  3HAYMMOCTh, CYIIHOCTh W  OCHOBHBIE  YEPThl  KACCAIlMOHHOTO
CYJIOTIPOU3BO/ICTBA,

- MPOAHAIM3MPOBATh WHCTAHIIMOHHOE MOCTPOCHUE CYAECOHOU CHUCTEMBbI B apOUTPaKHOM H
TPpaX/JIaHCKOM TIpOIlecCeé M Ha OCHOBE JTOro pa3paboTaTh COOCTBEHHOE TMOHITHE
«cyneOHasi HHCTAHITHS»;

- PacKkphITh  COJACP)KAHHME  KAaTeropuid  «BaKOHHOCTH», «000CHOBaHHOCTU» U
«MOTHUBHUPOBAHHOCTHU» CYJICOHBIX TOCTAHOBJICHU,

- MPOAHAIM3HMPOBATH JACHCTBHUE OTICIBHBIX MPUHIMIIOB apOUTPAXKHOTO MPOIIECCa B CTAIUH
KaCCal[MOHHOTO PAacCMOTPEHMs /el W UX BIMSHHME Ha INpeAesbl pacCMOTPEHHUS B CyJIe
KacCaIlMOHHOW WHCTAHIINY,

- ONpEJENUTh LIeJIeBbIe YCTAHOBKH JIEATEIBHOCTH CyJ1a KAaCCAllMOHHOW MHCTAHLIUHY,

- BBIIBUTb OCHOBHBIE 3aKOHOMEPHOCTHM SBOJIOIMM IOJHOMOYHI CyJda KaccalMOHHOM
MHCTaHLUHY,

- chopMynIupoBaTh HAyYHbIE MOJIOKEHUS U MPEAJIOKUTH PsAJl IPAKTUYECKUX PEKOMEH Al
0O  COBEpIICHCTBOBAaHUIO  HOPM  apOUTPaKHOTO  MPOLECCYalbHOIO  IpaBa,
perJaMeHTHPYIOLUX IPOU3BOICTBO B apOUTPAKHOM CY/Ie KACCAllMOHHOM MHCTaHIIUH;

- ONpEJeNUTh BEKTOP PA3BUTUSA CHCTEMBI apOMTPaKHBIX CY/IOB B IIEJIOM M KaCCAI[MOHHOM
MHCTAHLIUU B YaCTHOCTH.

Memooonozuueckylo  0CHOBY  OUCCEPMAUUOHHO20 uccneoo6anus COCTaBJISIFOT
KOHIIENITyaJIbHbIE IIOJIOKEHUsI OOLIEHAYYHOIO METOJa IO3HAHMS U BBITEKAIOIIME W3 HEro
YaCTHOHAYYHBIE METOJIBI: (dbparMeHTapHBIA HUCTOPUYECKUI, JOTMATHYECKUH, JIOTUYECKU,
CPaBHUTEJIHHO-TIPABOBOM, CHUCTEMHO-TIPABOBOM, KOMIUIEKCHOTO aHalu3a M CHHTE3a HayYHBIX
KOHIIETINH, (OPMAIBHO-IOPUANYECKUN, METOJ MPaBOBOTO MOJECIUPOBAHUS U  TPABOBOTO
MPOTHO3UPOBAHUSI.

Oobvekmom oOuccepmayuoOHHO20 UCCE008AHUA BBICTYNAIOT 3aKOHOMEPHOCTH IPABOBOIO
peryaupoBaHus MPOU3BOJICTBA IO MIEPECMOTPY CYACOHBIX aKTOB B KaCCAIIIOHHOM IOPSIIKE, a TAKIKE
COBOKYITHOCTh [IPABOOTHOILIEHUH, CKJIAJbIBAIOIIMXCS B IPOLIECCE OCYLIECTBIEHUS 3TOU
JeSITEIbHOCTH.

IIpeomemom Ouccepmayuonno20 ucci1e006anus SIBISIOTCS HOPMBI  JIEMCTBYIOILETO
TPaXJIaHCKOTO MPOLECCYaAThbHOTO U apOUTPaKHOTO MPOIECCYATIbHOTO  3aKOHOJIATENIbCTBA,

perIaMeHTHPYIOLUE CUCTEMY IEPECMOTpa CyJIeOHBIX aKTOB B CyJaX KAacCallMOHHBIX MHCTAHLUN



TPaXJIaHCKOW IOPUCIWKIIMY, B TOM YHWCJIE MPaBONPUMEHUTEIbHAS JACATEILHOCTh M0 peanu3aiuu
ATUX HOPM, a TaKXKe TCOPETUIECCKUE pabOThl B 0003HAYECHHOM 00JIacTH.

Teopemuueckas 0CHO8Y uccied08anus COCTABWINA TPYAbl TOPEBOJIOLUOHHBIX POCCUICKUX
yueHbix mnporeccyanuctoB. K. AnnenkoBa, A. boposukosckoro, H.A. byukosckoro, E.B.
Bacekosckoro, A.X. IN'omemcrena, C. 3ena, H.H. Kopkynosa, K. MansimeBa, E.A. Hedenbena,
U.M. TrrtpromoBa, B.A. Psaszanosckoro, WN.E Ourensmana u gpyrux. Ilpm Hanucanuu
JUCCEPTAIIMOHHOTO  WCCJIENOBaHMsA ObUIM  TaKkKe  HMCIOJB30BaHBI  TPYIAbl  COBPEMEHHBIX
CIIEIUAIMCTOB B 00JacTH OOmmMX mpobjeM apOUTpakHOTO M rpakmaHckoro mporecca: C.H.
AGpamoBa, [I.b. AO6ymenko, M.I'. AsmiokoBa, M.A. AmnumdckepoBa, B.M. Anwn6oBa, T.K.
Annpeesoit, .I'. Apcenosa, C.®. Adanacresa, B.A. babakora, K.C. banuenko-JIrooumosoit, A.T.
bounepa, E.A. bopucosoii, M.A. Bukyr, A.I'. Toiix6apra, T.A. I'puropeeBoir, M.M.
I'pomsunckoro, P.E. T'ykacana, M.A. T'ypsuua, T.A. Jepromkunoir, A.H. Epmaxoma, B.B.
Edumonoii, I'.A. Kununa, .M. 3aitneBa, H.b. 3eitaepa, P.®. Kamnmuctparosoii, C.1O. Kama, A.Jl.
Keitnmuna, M.U. Kneanaposa, A.®. Kneiinmana, A.I'. KoBanenko, A.®. Kosnosa, A.C. Koxewmsiko,
K.M. Komuccapona, JI.®. Jlecannkoit, 3.H. Haropnoit, FO.K. Ocunosa, 1.0. [ToasansHoro, N.B.
PemernukoBoit, T.A. CaBenseBoii, B.B. Camconona, O.FO. Cksopuosa, M.K. Tpeymnukona, I1.5.
TpyOnukosa, N.B. Xapnamosoii, A.B. uxoukoro, H.A. Yeuuno#, /.M. Ueuora, M.C. [llakapsH,
B.M. Illepctioka, K.C. FOnenscona, B.®. Skosnesa, B.B. flpkoBa u apyrux.

XapakTep HCCIeIOBaHHS MOTPeOOBAN UCMOJIB30BAHHS TPYAOB YYCHBIX B OOJIACTH TEOPUHU
rocynapctsa v npasa — A.B. Mansko, H.U. Mary3oBa, A.®. Uepnanuesa.

Hopmamuenyio 6a3y uccinedoéanus COCTaBUIM MEXIYHapOJHbIE HOPMAaTHBHO-TIPABOBHIE
akTel (KOHBeHIIMS O 3amUTe MpaB YejIoBeKa M OCHOBHBIX CB000j, Pexomenmammm Komurtera
muHuctpoB CoBera EBpombl), a Takke HOPMATHBHBIE MCTOYHHKH POCCHHMCKOrO IIpaBa -
Koncturymus Poccuiickoit @enepannu, henepaabHOe 3aKOHOAATEIBCTBO U MHBIE IPABOBBIC aKTHI,
pErlaMEeHTUPYIOIIHNE OTHOLLEHUS, CBA3aHHbIE C 3asIBIICHHON TEMOM.

Ilpakmuueckoit 0CHOG0II OucCCepmMAUUOHHO20 UCCIE006AHUA TIOCIYXKWIA CTaTUYECKUE
JaHHBIE paOOTHl apOMTPaXKHBIX CYAOB 3a IMOCIEAHHE JAECITh JeT, BhICTyIuieHus [lpencenareneit
Bricmiero Ap6utpaxknoro Cyna P®, maTepuansl omyOIMKOBaHHOW CyAeOHOM MPAKTUKH 32 TTEPHO/T
¢ 1992-2006r., npaktuka EBpomeiickoro Cyma mo mpaBaM uejoBeKa, MMEIIas OTHOIICHUE K
Poccun.

Hayunan noeuzna Ouccepmayuu OTpPENETSETCSs TEM, YTO HACTOsIIas paboTa SBISETCS

CIICIIUAJIbHBIM KOMIIJICKCHBIM HMCCJICJOBAHUECM, BIICPBLIC pacCMaTpuUBAOIIMM  IIPOU3BOJCTBO B



apOUTPaXKHOM CyJle KacCAIlMOHHOW WMHCTAHIIMM KAaK COCTABHOM 3JEMEHT €IMHOW M IIeJIOCTHOM
CUCTEMBI IIePECMOTpPa CyIEOHBIX aKTOB B apOUTPaKHOM IPOLIECCE.

Ha 3amuTy BBIHOCSATCS OCHOBHBIE BBIBOJIBI U IMOJIOKEHHS, OTPAKAIOIINE aBTOPCKYIO TOUYKY
3pE€HUS. OTHOCUTENBHO MPOBEJEHHOTO HWCCIEAOBAHMS HWHCTUTYTa KacCalMOHHOM MPOBEPKH
CyIeOHBIX aKTOB B apOUTPaKHOM IPOLIECCE:!

1. Ha ocHOBe aHanM3a TPYJ0B yUEHBIX-IIUBUIUCTOB CTPOUTCSI aBTOPCKOE TOHATHE KaTErOpUn
cyneOHass MHCTaHIUS. ABTOp paboThl MpejuiaraeT cleayroliee MoHsITHe cyAeOHOM MHCTaHIUU —
3TO CyJI, 3aHUMAIOIINI B UEPAPXHH CUCTEMBI CYJIOB ONPEICICHHYIO CTYIIEHb U HaJIEJICHHBIN B CBSI3U
C 3TUM aJICKBATHBIMU 3aHMMAaeMOM CTYNEHH MpPOLECCYalbHBIMU MOJTHOMOYUSMHU, ONPEIEIISIONUMHI
LEJIEBYIO HAPABJIEHHOCTh €r0 JA€ATEIbHOCTH.

2. ®opmynupyercsi BBIBOA O TOM, YTO CHCTEMa CYAOB B apOMUTPa)XHOM IIPOILIECCE MMEET
CTPOTYI0 MEpPapXUUECKYI0 CTPYKTYpY, KOTOpas CTPOMTCS Ha IOITAlHOM IEPECMOTpE CyIeOHbBIX
aKTOB OT HIDKECTOSIIMX CYyACOHbIX MHCTAHIMA — K BbIIIeCTOSAIUM. llpu sTOM OnHON H3
OPEINOChUIOK Ul OOpalleHus B CyJ BBILECTOALICH CyneOHOM HMHCTaHIUU JOJDKHO OBITh
00s13aTeIbHOE PACCMOTPEHHE Jieia HIDKECTOSIIEH Cy1eOHON HHCTaHITUEH.

3. OrcTanBaeTcs MHEHHE aBTOPa, COTJIACHO KOTOPOMY, MOJTHOMOYHS CYAa — 3aKOHOJATEIHHO
YCTaHOBJICHHBIE MPABOBBIE CPEACTBA, MO3BOJISIOLIME €MY OCYIIECTBIISATH 3aKPEIJIEHHBIE 3a HUM
(GYHKIMU U peaan30BbIBaTh B IPOLIECCE CBOEH JIEATENBHOCTH CTOSIIMUE ITepe/l HUM 33/1a4U U LIEJH.

4. Tlpenmonaraercss HEOOXOAMMBIM Ha 3aKOHOJATEIHLHOM YpPOBHE 3aKPENUTh CTa/JIHIO
KacCallMOHHOTO PAacCMOTPEHHs JleJla B KaueCTBE 3aBEpIIAOLICi B IIUKJIE 00KaJOBaHUS CyIeOHBIX
aKTOB.

5. KaccanuonHasi MHCTaHIUS, KaK OJIHA U3 COCTAaBJISIONIMX CHCTEMBI IMEPECMOTpPa CyIeOHBIX
aKTOB B apOMTPaXHOM IMpOLIECCe, MJODKHA BBICTYNATh TapaHTOM BBIHECEHUS 3aKOHHBIX H
00OCHOBAaHHBIX PEUICHUI HWKECTOSIIMMU WHCTAHIMSAMH, MPH ITOM HE 00Jafas TpaBOM HH
NPUHUMATh HOBBIE CyJIEOHBIE aKThl B PE3YJIbTATE PACCMOTPEHHS KaJ00bl, HU U3MEHSThH PEUICHHUS
cy/a nepBoii u (MiK) aneJUISIIIMOHHON WHCTAHIIHH.

6. IlpexacraBisieTcs HEOOXOAWMBIM B COBPEMEHHOM apOMTpaXHOM TIpolLlecce IMpH
PaccMOTPEHUH JeNl B CYyA€ KacCAIlMOHHOW WHCTAHIIMM MAaKCHMMallbHO MHUHHMH3HPOBATH CyJIeOHOE
YCMOTpPEHHUE CyJIel KacCalMOHHOIO Cy/a M0 TOJIKOBAHUIO HOPM, IOCKOJBKY UMEHHO C CYJEOHBIM
YCMOTPEHHUEM CBSI3aHO COBEPIICHHUE CyJaMH OOJbIIeH YacTH CyACOHBIX OMIMOOK MPHU pa3pelieHUun

pI(SAI



7. OG0CHOBBIBAETCS TIO3UIIHSI, COTJIACHO KOTOPOW MEXIY IpeaesaMu PAaCCMOTPEHHUS Jiena |
UMCIOIIMMHUCS TIOJHOMOYHMSIMU Cy[a KAaCcCAallMOHHOM WHCTaHIIMM MPOCIICKHUBACTCA IpsMast
MPOIOPIIMOHAIbHAS 3aBUCUMOCTB. YeM IUPE Tpeaeiabl PacCMOTPEHUS Jeia, TeM OOJIBIITUM
00BEMOM TIOJIHOMOYHH JOJDKEH 001anaTh Cyl U Ha0OOpPOT — YeM MEHBIIE 00bEM HMEIOIIUXCS
MOJTHOMOYHM, TeM YK€ JOJDKHBI OBITh TpEIeNibl PacCCMOTPEHHUs Jella B Cyle KacCalMOHHOM
WHCTaHIIUH.

8. AprymeHTupyetrcss HeoOXOMMOCTh HAJICIICHUs KaCcCAI[MOHHOTO Cy/a MPaBOM TPOBEPSTH
000CHOBAaHHOCTh CYACOHBIX aKTOB B LEJSIX YCTPAHEHHUS BO3MOXKHOTO TPOSIBICHUS CYAeOHOTO
NPOM3BOJIA CO CTOPOHBI CYACH HIDKECTOSAIIMX CYJIOB MW 3allUThl OCHOBOIIOJIAraIoIIero
KOHCTHTYIIHOHHOTO TPHUHIMIIA — MPaBO Ha CYACOHYIO 3allUTy JUI], YYacTBYIOUIMX B Jele.
[TooOHOE HOBOBBEICHUE TIO3BOJIMT TaKXKE YCTPAHUTh BHYTPEHHEE NMPOTUBOPEUYHE MEXKIY CTAThEH
15 AIIK P®, npenpsBistonieii TpeOOBaHME K BBIHECEHHIO 3aKOHHOTO, OOOCHOBAaHHOTO U
MOTHBHUPOBAHHOTO CyJIeOHOrO mocTaHoBicHUs M ctatbeir 286 AIIK P®, pernameHTupyromiei
NpaBoO CyJa KacCallMOHHOW WHCTAHIIMM TPOBEPSITh TOJILKO 3aKOHHOCTH CyJIE€OHOrO akTa U €ro
MOTHBHUPOBAHHOCTb.

9. [Ipennaraercsi yCTaHOBUTH YETKYIO IMOCIICIOBATEIBHOCTD MMPOXOXKACHHUS JIEN TI0 CYACOHBIM
MHCTAHIUSAM B pe3yJbTaTe 00KaloBaHUS CyJeOHBIX aKTOB IIyTE€M HaJEJCHHS Cy/a KacCallMOHHOM
WHCTAHIIMU TPaBOM OTKa3a B MPUHSATUH KACCAIIMOHHOW *aJloObl, €CJIM CTOPOHAMH HE I10]1aBajiach
COOTBETCTBYIOIIAs ’Ka100a B CyJl aNeJUISIIIMOHHON UHCTAHIIUH.

10.IIpemnaraeTcst yCTAHOBUTH HA 3aKOHOJIATEIIBHOM YPOBHE TIPAaBO apOMTPaKHBIX CYJIOB BCEX
ypoBHe# obOpamatecsi ¢ 3arpocom B BAC P® nans pazwpsicHEHHsI CIOPHBIX MOMEHTOB B 00JIaCTH
NPUMEHEHUS OTACIBHBIX MPOLECCYATbHBIX HOPM.

Anpobayus pesynomamoe ucciedosanusn. Jlucceprauus MOATOTOBJIEHA W BBINOJHEHA HA
kadenpe apbutpaxkHoro mpouecca CapaToBCKOH TOCyIapCTBEHHOW akajneMuu mpaBa. OCHOBHBIC
TEOPETHUECKUE TIOJOKECHHS, a TAKXKE PsAJl HAYYHO-TIPAKTHUECKUX TMPEITIOKEHUI aBTOpa M3JI0KECHBI
B OMyOJMKOBAaHHBIX paboTaXx M O3BYYEHbl B BBICTYIUICHMM HA MEXBY30BCKOH Hay4HO-
npakTuieckoil koHbpepeHuu «IpanchopmanmonHoe o01IeCTBO: MPOOJEMbI, MX pEHIeHUS U
nepcrektussl pa3putus» (Capato, 2006),MexyHAPOIHON HAYYHO-TIPAKTUYECKOW KOH(DEPEHIUH
CTYJCHTOB, aCIMPAHTOB M MOJIOABIX Y4eHbIX «IIpaBocyaue Kak MHCTUTYT OOECICUCHUS NpPaB M
cBOOOJ uenoBeka u rpaxnanuHa» (Bemukuit Hosropox, 2006), MexayHapogHOH Hay4dHO-
NPAKTHYECKOW KOH(PEPEHIIMU <«AKTyallbHbIE NPOOJEMBbl TPAKIAHCKOTO TMpaBa MW IpoIlecca»

(Kazans, 2006).



TeopeTnyeckue MONOKEHHUS TUCCEPTAIMH HCIOJB3YIOTCS aBTOPOM B Y4eOHOM MpOIECCE B
I'OY BIIO «CaparoBckas rocyaapCTBEHHas akaJeMus IpaBa» IMpH MOATOTOBKE M IMPOBEICHUH
NPAaKTHYECKUX 3aHATUN CO CTYJACHTAMU O Kypcy «ApOUTpa)KHOE IPOIECCYATBHOE IPaBO».

CrpykTypa quccepTaluyd COOTBETCTBYET €€ LIEJSM U 3a/ladyaM U COCTOUT U3 BBEACHHS, TPEX

J1aB, 00BbEIMHSIONINX MIECTh MaparpadoB, 3aKIIOUEHUS 1 ONOIHOrpadUIeCcKOro CIUCKa.

OCHOBHOE COJJEP’)KAHUE PABOTbI

Bo BBeieHMH OOOCHOBBIBACTCS AaKTyajdbHOCTh TEMbI JTUCCEPTAIIMOHHOTO WCCIICOBaHUS,
U3J1araloTCs 1EId U 3a1a4 pabOoThI; ONpeAeIaeTCs O0BEKT U MPEAMET MCCICI0BAHUS, OCBEIIACTCS
TEOPETHYECKasi, METOJIOJIOTHYECKAsl, IMIIUPUUECKAass ¥ HOPMATHBHAsE OCHOBBI JHCCEPTAIMOHHOTO
UCCIICZIOBaHUs; (POPMYIUPYIOTCS OCHOBHBIE TOJIOKCHHUSI, BBIHOCHMBIE HA 3aIUTY.

[TepBast ryaBa «I'eHe3mc pa3BUTHA HHCTHTYTa KACCAIMOHHOTO NMEPecMOTPa CydeOHBIX
AKTOB B CHCTeMe apOMTpakHbIX cya0oB Poccuiickoii ®enepamuu» BKIOYAaeT B ceOs TpH
naparpada. IlepBeiii maparpad <«3aposcoenue uncmumyma KacCauuoHHOZ0 NeEPecCMOmMpa
CYOCOHBIX AKMOG 6 POCCUIICKOM apOuUmMpas@cHoM npoyecce» NOCBSIIEH aHAIN3Y BO3HUKHOBCHHUS
CHCTEMbI apOUTPAXKHBIX CYI0B B POCCHM U CTAaHOBJICHUS KAaCCAITMOHHON MHCTAHIIUH.

OtMmeuaeTcsi, 4TO Ha TEPBOHAYAIBLHOM JTale pPa3BUTHS CUCTEMbI apOUTPaXKHBIX CYJOB
TOBOPUTH O CYIICCTBOBAHUU IOJIHOLICHHON KaCcCAIMOHHON MHCTAHIIUM HE YMECTHO. MOXHO JIHIIIb
koHcTatupoBath, 4To AIIK P® 1992 roma Obula BBejeHa KaccallMOHHAas WHCTAHLUS B BHUJC
CoOTBeTCTBYIONIEH Kosuieruu B ammapate BAC P® u npyrux apOutpaxsbix cynos. KaccanmonHnas
MHCTAHIMSA MPH 3TOM He 00jaaaga HeOOXOAMMOM CaMOCTOSTEIBHOCTRIO HU B OPraHU3alldOHHOM,
HH B MPOIECCYATBHOM IUIaHE 1Sl 3((GEKTUBHOTO BBIMOIHEHUS CTOSIIMX Mepes] Hel 3aaaq. OqHum
CJIIOBOM, Kaccallds B apOMTpPaKHOM IMpoliecce ObLTa IMpEACTaBiICHAa B OrpaHHYCHHOM BHJE, a
UMCHHO, B BHUJIC OTICJIBHBIX MOJHOMOYHU, KOTOpbie ocymiectBisti BAC P®dD, a rakke
KaCCAlMOHHBIX KOJUICTHI, IeWCTBOBABIINX HA YPOBHE COOTBETCTBYIONINX CYOBEKTOB PD.

[IpumedarensHo, YTO Ha NMaHHOW craguu cyaeOHoi pedpopmer BAC PO obGnaman Becbma
3HAYUTEILHBIMU TIOJTHOMOYHSAMHU M (PAKTHYECKH COBMeEIIANl B ceOe JBE CyAcOHbIC WHCTAHIIMH —
KacCallMOHHYK M Haa30pHY. OJHAKO, BBIMOJHAA (QYHKIMH KAaCCAIIMOHHOTO M HAaJI30pHOTO
koHTpoust, BAC P® Obu1 upe3BbIyaifHO meperpykeH u He Mor 3()(HEKTUBHO BBIMOIHATH HA OJIHY U3
HUX.

CYH_IGCTBOBEU'II/I JBa OCHOBHBIX OTJIMYMA PACCMOTPCHHUA A€ B KaccaHHOHHOﬁ HWHCTaHIIMH OT



CTaJIM¥ HAJ30PHOTO MPOM3BOACTBA. M MIMEHHO 3TH OTJIMYHSI CIY>KHIT OCHOBAaHUEM ISl IPU3HAHUS
apOUTPaXKHOTO CyAa HAJ30PHOW MHCTAHIIMM B KAYeCTBE HUCKIIOYUTEIBHOW CTAIHH PACCMOTPEHHS
Jel.

[lepBoe oTIMYMe COCTOSIIO B TOM, YTO MPEIMETOM MEPECMOTPa B KACCALIMOHHOM MOPSIAKE
SIBISLITUCH PEIICHUS] U OTPE/ICTICHNs, HE BCTYNHBIIKE B 3aKOHHYIO CHJTY, a IIPEIMETOM Ha/JI30PHOTO
CYJOTIPOU3BOJICTBA, HAO0OPOT, OBLIM CyneOHBIE aKThl, BCTYNHUBIIME B 3aKOHHYIO CHILY.
O6>xanoBaHue €CThb HOPMAJIbHBIM IMOPSJOK MPOBEPKU PELICHHM, KOTOpbIE €llle HE BCTYNHUJIM B
3aKOHHYIO CHJIy, TOTJa Kak IEpPecMOTp pELICHHH B TMOPSAKE Haa30pa MpPEACTaBiIseT CO00r0
UCKJIIOYEHHE M3 OOLIero mpaBuiia, B CHJIy KOTOPOIO, IOCJE NMPOBEPKU PELIeHHs B KacCAallMOHHO-
PEBH3MOHHOM TOpSIIKE, paccMoTpeHue Jena cumraercs 3akoHdeHHeiM (K.C. bBandenko-
JIrobumoBa).

Btopoe otnuume 3akmodanoch B auddepeHnuanui cyObeKToB 00XKaJlOBaHUA. TPAaBO Ha
oOpartieHue B CyJl ¢ KacCallMOHHOM kaio00# Ha pelieHrne apouTpaxHoOro cyjia ObUIO 3aKPETUIeHO 3a
JUIAMU YYacTBYIOIIMMHU B JI€Jie, B TO BpeMs Kak NpaBO WHUIMHPOBAHMS MPOBEPKU PELICHHS B
MOPAJIKE HAJ30pa UMEJHM CyTry0O BBHICIIME JOJHKHOCTHBIE JuIa mpokyparypsl, 1 BAC PO, a Takxe
npencenatenn Bricmnx apOUTpakHBIX CyAOB pecnyosuk B coctaBe PD u mpokypopsl pecmyOnuk
Mo CrhopaM, BO3HHKIIMM Ha TEPPUTOpUU JaHHOW pecnyOmuku.  OTCloJa BBITEKAIO TO
00CTOATENBCTBO, YTO JIMLA, YYAaCTBYIOIIME B Jieie ObUIM OTCTPAaHEHBbl OT y4acTus B CyAeOHOM
pa30OuparesbCcTBe.

B pesynbTare Takoro mojaxoja mpu pacCMOTPEHHUH el B HAa30pPHOW MHCTAHIIUU CYOBEKTHI
cropa (akTUYECKH HE UMENMd BO3MOXKHOCTH 3aIlIUINATh CBOM 3aKOHHBIC IMpaBa M HWHTEPECHI B
CTaJIM¥ HAJ[30pPHOTO CYAOMPOU3BOACTBA. [IpaBO CTOPOHBI B MpoIecce CyneOHOro pa3oupareabcTBa
SBIISUIOCH WJUTIO30PHBIM, TaK KaK B MPAaBOBOM CHUCTeMe ObLIO 3aKpEIUIEHO, YTO OKOHYATEIhHOE,
UMeIoIIee 005M3aTENbHYI0 IOPUIMYECKYIO CHITy CyJeOHOE MOCTAHOBJIGHHE MOXKET OBITh OTMEHEHO
BBIIIECTOSAIINM JIMIIOM TI0 3asBJICHUIO TOCYJAapPCTBEHHOTO JOJDKHOCTHOTO numa. Kaccanmonnas
MpoBEpKa Jejla B TAKUX YCIOBUSX SBISUIACH €AMHCTBEHHOW BO3MOXHOCTBIO JUIS yYacCTBYIOLIUX B
Jienie JIML, J10OMBaThCs 3aIMThl CBOMX HHTEPECOB I10 COOCTBEHHOM WHUIMATUBE B CYJe
BBIIIECTOSAICH  WMHCTAaHIMH. B  [eHCTBUTENBHOCTH, TPH  OTCYTCTBUU  ANEIUISIIUOHHOTO
pacCMOTpeHHUsl [iejla B IEpPHOJ CTAHOBJIEHMS CHCTEMbl apOUTPaKHBIX CYJOB, HaJU4ue
KaCCaIlMOHHOW MPOBEPKHU CYyACOHBIX aKTOB, KaK €IMHCTBEHHO IOCTYIHOH IS CyOBEKTOB CIIOpa,
OIIpPEIETINIIO €€ OTPOMHOE 3HaUeHHE B KOHTEKCTE 3allMThl HHTEPECOB KaccaTropa.

XapakTepusysl JesTeIbHOCTh apOUTPAKHBIX CYJOB KAaCCAllMOHHOM WHCTAHLMU B TEPHOJ
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neiictBus AITK PO 1992r., MOXKHO OTMETUTH Clenyromiee. 3akperuieHHbIe U () YHKIIMOHUPYIOIIUE
kak Ha ypoBHe BAC P®, Tak 1 B COOTBETCTBYIOIIMX KOJUIETHSIX OOJIACTHBIX, KPACBBIX, TOPOJICKUX
apOUTPaXHBIX CYAOB, a TaKKe apOUTPaXKHBIX CYJIOB aBTOHOMHBIX OKpPYroB, oOmacteil u Bricmnx
apOUTpaXHBIX CYHOB pecrnyOnuKk B coctaBe Poccuiickori Denepannu, KacCallOHHBIC CYIIbI
NPEJICTABISIIN COO0I HECBS3aHHBIE <AIEMEHTHI» 3apOKIaBIICHCS apOUTPAKHOM CHUCTEMBI CYJIOB.
He o0namass nocTaToO4HON CaMOCTOATEIBHOCTHIO HH B OPraHM3allMOHHOM IUIaHE, HH B
(YHKIMOHAIEHOM, BMECTE C TE€M, KacCallMOHHAsI MHCTAHIWS, HapsAy ¢ HaJ30pHOHM, OCYIIECTBIIsIIA
KOHTPOJIb 32 3aKOHHOCTBIO U 000CHOBAaHHOCTHIO BRIHOCHMBIX PEILICHUH.

Bo BTOpom maparpade «Pazéumue uHCmumyma KaccaAyuoOHHO20 NEPEcCMOMpa cyoedHblxX
aKmo8 68 pOCCUIICKOM apoumparX@cHom npouecce» aAHATM3UPYETCS YKPEIUICHHE KaK CHUCTEMBI
apOUTPaXKHBIX CYJIOB B O0ILEM, TaK M KACCAIIMOHHOM MHCTAHIIMU B YaCTHOCTH.

HccnenyroTcss TpUYMHBI W ATambl BBIICICHHUS OTIEIBHOTO, CAMOCTOSTEIBHOTO 3BEHA
apOuTpakHol CcyneOHON CHUCTEMBI — KacCallMOHHOW WHCTaHIMu u3 anmnapara BAC P® B Buue
benepanbHbIX apOUTPAKHBIX CYJIOB OKPYTOB.

OtmMmeyaeTcsi BBEJCHHE 3aKOHOJATENeM OJHON M3 GopM oOKaJlOBaHUS CyNEeOHBIX pPEIICHUH,
XapakTepHOH U1 OONBIIMHCTBA €BPOMEHCKHUX CYNEOHBIX CHCTEM — aleUIILMOHHOW MHCTaHIIWH.
[TosiBnieHne ameyuIIIMOHHOW CTaJMU TPOBEPKH Jieina B apOMUTpaXHOM Mpolecce B J00aBOK K
UMEBIIMMCS KAaCCAllMOHHOMY W HaJI30pHOMY IPOU3BOJICTBY, MO3BOJMIO CYHIECTBEHHO YCHIIUTH
KOHCTHTYIIHOHHOE TPaBO Ha CYAEOHYIO 3allUTy XO3SIMCTBYIOHIMX CYOBEKTOB, TaK Kak Iojaadya
aneJUIIIUOHHON JKaysoObl, BO-TIEPBBIX, HE 3aBUCENIa OT YCMOTPEHHUS COOTBETCTBYIOLIETO
JOJDKHOCTHOTO JIMIA U, BO-BTOPBIX, MPOIEIypa paCCMOTPEHHS JieJia B aleIUISIIIHOHHON MHCTAHIIUU
MO3BOJISUIO  CTOPOHAM  HMCIOJB30BaTh MIMPOKHI apceHajd MpPaBOBBIX CPEACTB Ui  3aIIUTHI
cobctBeHHbIX nHTEpecoB (O. Boiikos).

BBenenue QenepanbHbIM KOHCTHTYIHMOHHBIM 3akoHOM oT 31 mekabps 1996r. N 1-0K3
«O cynebnoit cucreme Poccuiickoit @enepanuu» denepanbHbIX apOUTPAKHBIX CYJOB OKPYTOB B
Ka4yecTBEe CIEIUAILHOW Cy/NeOHOW WHCTAaHIMH, IPOBEPSIONICH 3aKOHHOCTh CYJIEOHBIX aKTOB,
HOBJIHSJIO HA BCIO CHCTEMY apOUTPaKHBIX CY/IOB.

OO0pazoBanue apOUTPaKHBIX CYJOB OKPYTOB BIJIEKJIO 32 COOOH CyXEHHE MPOIECCYyabHOM
komriereHuu BAC P®, xoTopsiii Teneps AOHKEH ObUT pemiath Jieia JIMIIb «O0MIepOCCHIICKOTO
xapaktepa» (C.H. AmocoB). bonee Toro, 3akpericHue Ha 3aKOHOJATEIILHOM YPOBHE 3a CylIaMH
KacCallMOHHOW WHCTaHIMM IpaBa IEpecMaTpuBaTh CyAeOHBbIE aKThl, BCTYMHBIINE B 3aKOHHYIO

CUJIy, CYIIECTBEHHO orpanuuuio ropucaukiuio BAC P®, B cBsi3u ¢ Oonbliel JOCTYIMHOCTHIO
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KAaCCallMOHHOTO CYJONPOU3BOCTBA VI JIUL, YYaCTBYIOLIUX B J€JI€.

AHanu3upysi HOPMBI apOMTPaKHOTO MPOILECCYaTbHOTO 3aKOHOJATENbCTBA, JUCCEPTAHT
BBIJICSIET  CIEAYIONIHE OCOOECHHOCTH MPOLECCYaTbHON JESTENbHOCTH CYIOB KaCcCAIMOHHOM
WHCTAHIIMH, BhIpaxkaromuecs B ToM, 4to B pegakiuu AIIK P® 1995roxa ncuesnu Bce ocHOBaHUS,
CBSI3aHHBIE C TOPOKaMH (PAKTHYECKOW CTOPOHBI PEHICHUSI WM — OOOCHOBAHHOCTH DPELICHUS H
COCTABJISIBIIME TPH OCHOBAHMS [UIsl OTMEHBl WJIM U3MEHEHHsS pPEIIeHHS U3 4YeTbIpeX,
npeaycmotperabix AIIK PO 1992 roxa (cr. 128). Tak, AIIK P® 1995rona Obliv OTMEHEHBI
TaKW€ OCHOBAHWsS, KAaK HEIOJIHOE BBISCHEHHE OOCTOSITENBCTB, MMEIOMIMX 3HAUCHUE i JIeNa;
HE/I0KAa3aHHOCTh OOCTOATENIbCTB, MMEIOIIMX 3HAU€HHe Ui Jesla, KOTOopble apOUTpakKHBIH Cyj
CYMTaA] YCTAaHOBJICHHBIMHU, HECOOTBETCTBUE BBHIBOJIOB, U3JIOKEHHBIX B PELICHHH, 0OCTOSITEIHCTBAM
nena. Ho Ha cMeHy UM 3aKOHOJATENb MPEICTaBUI HOBBIE OCHOBAHMS, CBSI3aHHBIE YK€ C
HapyIIEHUSIMU B 00JIACTH MPUMEHEHHs MPOIECCYaIbHBIX MPaB HUXKECTOSIINUM CY/IOM, TaKHE Kak:
NPUHATHE apOUTPaKHBIM CYJIOM PEIIEHUs WM MOCTAaHOBJICHMS O MpaBaxX M OOS[3aHHOCTSX JIMII, HE
NPUBEUCHHBIX K YYacTHIO B Jiesle; OTCYTCTBHME INPOTOKOJIA CYAEOHOTo 3acelaHus; pacCMOTpPEHHE
apOUTpaXXHBIM CYJIOM JieJla B OTCYTCTBUE KOT0-JIMOO U YYAaCTBYIOIIMX B JIeJI€ JIUL, HE U3BELICHHBIX
Ha/JIeXXAIIM 00pa3oM O BPEMEHU U MECTe 3aceIaHus U T.1.

Brleykazannbie (akThl MO3BOJSIIOT CIIENATh 3aKJIIOUEHUE O BBIACICHUH 3aKOHOJATENIEM
KacCal[MOHHOTO CyJia KaK CHelHaJbHON Cy/leOHOW HMHCTaHIMU B CUCTEME apOUTPaKHBIX CYJIOB,
OCHOBHAsl POJIb KOTOPOH 3aKIIOYAaeTCs B IMPOBEPKE CYACOHBIX AKTOB HIKECTOSIIMX CYJIOB Ha
COOTBETCTBHE HUX 3aKOHY.

B Tpersem maparpade «llepcnexkmuevl pazeumus UHCIMUMYmMAa KAacCAyuoOHHO20
npou3600cmea 6 pOCCUIICKOM apoumpa’scHom npoyecce» pacKpbIBACTCsI COBPEMEHHOE COCTOSIHUE
KacCaIlMOHHOW MHCTaHIMH B CUCTEME apOUTPaXHBIX CYJIOB, a TAKXKE MpeIaracTcs psiji N3MEHEHHH
JEHCTBYIONIETO 3aKOHOAaTebcTBa PD, HampaBiIeHHOTO HA YCTpaHEHUE CYIIECTBYIOIIUX MPOOETIOB
M HEJOCTaTKOB B 0OJacTH TPABOBOIO PETYIUPOBAHUS IPOLECCYaTbHOW JIEATEIBHOCTH
(benepabHBIX apOUTPAKHBIX CYJIOB OKPYTOB.

OOGOCHOBBIBAETCSI MHEHHME O TOM, YTO HAaJ30pHas MHCTAHIMS SBJISETCA pPyIUMEHTapHBIM
DJIEMEHTOM CHCTEMBbl apOUTPAKHBIX CYJOB W JOJDKHA OBITh yIpa3gHEHa, a KacCallMOHHAS
MHCTAHLUSA JOJDKHA CTaTh MOCEeIHEH B LIMKJIE 00)KaJOBaHUS Cy/I€OHBIX aKTOB.

Wnmoctpupyrorcss MueHuss otaenbHbix yueHbix (T.H. HemaraeBa, E.A. Bopucosa, T.
AnnpeeBa) 00 M3MEHEHHSX B pErJIAaMEHTAIMM HAJI30PHOTO CYJIOMpPOU3BOJCTBA. BmecTe ¢ Tem

OTMCYACTCA, YTO HECMOTPA Ha ACMOKpATH3alWIO HAJA30pHOro IIPOU3BOACTBA, BO3MOXKXHOCTH
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nepecMoTpa CyJAeOHOTO TOCTAaHOBJICHHSI 3aBUCUT, KaK W MPEXIe, OT YCMOTpPEHHs CyAe cyaa
HA/I30pPHOW WHCTaHIMH, a HE OT BOJHM 3aMHTCPECOBAHHOTO B TakoM mepecmotpe ymna (A.M.
I'yOun).

[Ipu paccMoTpeHNH BOMpoca O TOJTHOMOYHUSX U MOJIOKEHUU CY/Ia KacCallHOHHOW MHCTAHIIUU
B COBPEMEHHOW cHCTeMe apOMTPaXHBIX CyHOB OTMeuaercs, 4To, HOBbIH AIIK P® 3amerHbIM
o0pa3oM mepepacupenesinl MeXAY CylaMu KacCallMOHHOW W HAA30pHOW WHCTAHIIMKA HArpy3Kd MO
NPOBEPKE MPABUIBHOCTH pasperneHust KOHKpeTHbIX cropoB (M.IL. daiizytanuos). Cyx HaA30pHOM
WHCTAHIIMK TEIeph BIIPAaBE pacCMaTpWBaTh Jejia TOJBKO B OTrPAaHHYEHHBIX CIyYasX, MPSMO
ycTaHoBJIeHHBIX 3ak0HOM (cT.304 AIIK PD).

OOpamraercss BHUMaHHe Ha TOT (PaKT, YTO 3aKOHOJATEIEM B MPOIECCYaAIbHOM MEXaHHU3ME,
3aJI0KCHHOM B mosiokeHusix cr. 299 AIIK P® mnonguepkHyTa CTaauWHOCTH apOUTPayKHOTO
CYJOTIPOU3BOJICTBA, 3AKJIIOYAIONIAsiCS B TOM, YTO apOMTpakHBIM mpolecc, Kak M JII000e HHOEe
SIBJICHUE, IMPOXOJUT B MPOIECCE CBOEr0 pPAa3BUTHs OTAENbHBIE CTaJAUM, KaXJA0€ U3 KOTOPBIX
3aHUMaeT cBoe onpenenenHoe mecto (A.E. Epumos).

Mexy TeMm, CyLIECTBYOIas INpoleaypa NPUHATHS 3asBICHUS WM TPEACTABICHUS O
nepecMoTpe cyIe0HOro akTa B OPSAKE HA30pa SBJSIETCS BECbMa 3aBYaJIPOBAHHOM.

[Ipu uccnenoBannu HopMm AIIK P® koncratupyercst TOT (pakt, 4To mMpaBo AOCTYIA JIUI] B
BAC P® kak eauHCTBEHHOW B cHCTeMe apOUTPaKHBIX CYIOB HAJI30PHOM WHCTAHIIMU HEJb3S
NpU3HATH peajbHBIM, TaK KakK, BO-TIEPBBIX, JIMILy, OCIAPHUBAIOIIEMY CyIEOHBIA aKT, TPYIHO
OIpeieIUTh U 000CHOBATh HaJMYME OCHOBAHUM, BJICKYLIMX M3MEHEHHE JINOO OTMEHY CyaeOHOro
aKTa B MOPSKE HA/A30pa, U, BO-BTOPHIX, YKa3aHHBIC B 3asBICHUU HAPYIIECHHUSI HOPM MAaTEPHAIBLHOTO
WIH TPOILIECCYabHOTO TpaBa MOTYT ObITh He mpu3Hanel BAC P® B kauecTBe OCHOBaHUU JUIs
U3MEHEHUs 00 OTMEHBI CyZIeOHOTO akTa B mopsiake Haazopa (E. bopucora).

ABTOpOM aHAIM3HPYETCS TOHATHE <«CyAeOHOTrO HaA30pa» Ha OCHOBAHWUHU YEro [ENIaeTCs
BBIBOJI O TOM, YTO HAWOOJBIIYI0O IIEHHOCTh M aKTyaJbHOCTh B HACTOAIIEE BPEMs MPEACTABISET
Takas (opMa CyaeOHOTO HaI30pa, KaK M3JIaHUE PYKOBOSIIMX Pa3bSCHEHHH, BBIPAKAIOIIUXCS B
COOTBETCTBYIOMIUX MocTaHoBIeHUX [Inenyma BAC PO.

OO0pamraercss BHUMaHUE Ha TO, YTO MPHU M3YYCHHUH Pa3BUTHS M CTAHOBJICHHS apOUTPaKHBIX
CYJIOB KacCallMOHHON M HaJ30pHOW WHCTaHIMK HauuHas ¢ npuHiaTus AITK 1992r. no Hactosiee
BpeMsi, MOXKHO TMPOCJEIUTh CIECAYIONIYI0 AMHAMUKY. TOJHOMOYHUS HAJI30pPHON HMHCTAaHIMHU IO
PacCMOTpPEHHUIO [eJl, a TaKXXe BO3MOXHOCTb OOXKAJOBAHMS PEIIEHUN HIKECTOALIMX CYIOB B

MOpAAKE Haa30pa UMCHOT TCHACHIUMIO K CYXXCHUIO, B TO BPEMA KaK ITOJJHOMOYUA KacCallMOHHOM
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MHCTAHIIMU U €€ 3HAaUYC€HUE B Ka4eCTBE OCHOBHOU CyAeOHOW MHCTaHIIMM B apOMTPaKHOU CHCTEME,
NPU3BAaHHON HCHPABIATh CYyAEOHBIE OIIMOKH, JOMYIICHHBIE HIKECTOSIIUMHU CyJaMH, TOJBKO
YBEJIMYUBAIOTCS, YTO TIOBBIIIAET CTATYC MOCIEAHEH B TJIa3aX CyOBEKTOB CIIOpA.

Bonee Toro, ecnmu mpocMOTpPETh CTATUCTHKY 00KAJTOBaHUS CYIE€OHBIX aKTOB B apOUTPAXKHBIX
Cymax 3a TOCJEIHHE TOJbl, TO MOXXHO OTMETHTh, YTO KOJIMYECTBO PACCMATPHBAEMBIX N MO
KacCallMOHHBIM ~ XaynobaM  (enepanbHBIMH  apOUTPAKHBIMH ~ CYIaMH  OKPYTOB  €XKErOJIHO
yBenuuuBaercs 6osiee yeM Ha 20%,B TO BpeMsl Kak KOJTHYECTBO PACCMOTPEHHBIX CY/IEOHBIX aKTOB B
MOPSAKE HAJ[30pa C KAXKIIBIM T'OJIOM HE TOJIBKO HE PACTET, HO U CHIKACTCH.

3amaya HAJA30PHON MHCTAHIIMM IO MCIPABICHUIO CYACOHBIX OMIMOOK MyTEM PacCMOTPECHHS
JeNl B TOPAJNIKE Haa3opa Oblia akTyalbHAa B TMEPHOJ CTAHOBJICHHS KaK CHUCTEMBI apOUTPasKHBIX
CyIOB, TaK U apOUTPaXHOI'O MPOLECCYATbHOIO 3aKOHOJATENbCTBA, CETOJHS OTXOJUT Ha BTOPOM
IUIaH, YCTYTasi CBOEe MecTo (hefiepaibHbIM apOUTPakHBIM Cy/laM OKPYTOB.

Bropas rnaBa «Cya KacCauMOHHOI MHCTAHIMHU B CHCTeMe MepecMOTpa cy/ieOHbIX AKTOB
apOMTPa’KHBIX CYI0B» HE MMEET BHYTPEHHErO JEeJeHMs Ha naparpadsl U MOCBSIEHA BOIPOCY
COOTHOUICHUSI MECTa KacCAllMOHHON MHCTAHLIMU B CUCTEME apOMTPa)KHBIX CYJOB M BBITEKAIOLIUX
OTCIOZIA TIOJTHOMOYHIA.

Cy1iecTBOBaHHE HECKOJIBKUX Cy/IEOHBIX HMHCTAHIIMKA BCET/Ia BBHITJSIECTIO HEOOXOIMMBIM, a
s dexTuBHAs opraHu3anus QyHKIIMOHUPOBAHUS KaK TOPSIKAa PaCCMOTPEHMS U pa3pelieHus Jel,
TaK ¥ TMPOLECCYaJbHOTO MEXaHWU3Ma, OOECIEUYHMBAIOIIETO 3aIIUTy MPaB M 3aKOHHBIX HHTEPECOB
rpaXxaaH W OpraHMU3alMi MyTeM IMPOBEPKU 3aKOHHOCTU M OOOCHOBAHHOCTH CYJEOHBIX aKTOB U
ycTpaHeHHs CyIeOHBIX OMIMOOK BCerAa Oblia MPeIMETOM HAyYHBIX TUCKYCCHIA.

[IpaBo Ha oOxkanoBaHue Cy1eOHOTO PELICHHS SIBJISIETCS. B TO YK€ BPEMS JUISI CTOPOH rapaHTUEH
ux npasa Ha 3amuTy. OHO 00ecrieunBaeT CTOPOHAM BO3MOXXHOCTH MPOCTBIM U JOCTYITHBIM ITyTEM
JOOMBATHCS OTMEHBI WIIM M3MEHEHHSI HEMPaBWIbHBIX cyneOHbIX pemenuii (JI.D. JlecHurkast).

JluccepTaHTOM TPOBOJIUTCS CPABHUTENLHBIM aHAIH3 MOCTPOSHUS CHUCTEMBI CYIOB OOIIeH
IOPUCIUKIINK, a TaK)Ke MecTa W (YHKIHH CyJa KAacCAllMOHHOW HMHCTAaHIMM B HEH C CHCTEMOM
apOuTpaxHbIX cy10B. [Ipu 3TOM OTMeudaeTcs, 4yTo B cyax oOmIei FOpUCAUKIIMY PELICHUS] MUPOBBIX
cyneil Moryt ObITh O0KaJOBaHbl B AMEJUISIIMOHHOM IMOPSIKE CTOPOHAMHU M JPYTUMHU JIMIIAMH,
y4acTBOBABIIUMHU B Jeje B cooTBeTcTByrommi paiiondsii cyn (ct. 320 I'TIK P®). Ilomaua
KacCallMOHHOW >kano0bl Ha pemienus mupoBbix cyneil ['TIK P® ne mpemycmorpena. Otcrona
cienyeT TOT (akT, 4TO aNeJUIIIUOHHBINA MOPSIOK PAaCCMOTPEHUS JeJl B Cyax oO0Iel IOpUCAUKIINU

XapaKTepeH TOJBKO OOYKAIIOBaHMS PEIICHHH MHPOBBIX cyaed. Mexay tem, 3akon (ct. 377 I'TIK
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P®) no3BossieT 00kaIOBaTh PEIICHUS] MUPOBBIX CyJIeH B HAJI30PHOM MOPSIIKE.

[Tonaya xaccalOHHOM ka100bl BOBMOXKHA YK€ Ha pelieHus BceX cyAoB PD, mpuHATHIX 1O
NEepBOM MHCTAHIMH, 33 HUCKIroYeHrneM MupoBbix cyneit (ct. 336 I'TIK P®). To ecth, ocHOBHas
Macca pemIeHui, TPUHUMAEMBIX JIPYTHMH CyJIaMH, MOXKET ObITh OOXKaJoBaHa M TPOBEPEHA Ha
COOTBETCTBHE 3aKOHY TOJIBKO B CyJl€ KaCCalMOHHOW MHCTaHIMK. KaccallmoHHOE e pacCMOTpeHue
JIeJT, KaK Croco0 UCIpaBlieHUs CyAeOHBIX OMUOOK, OCTAeTCS Haubosee TOCTYITHBIM U JIEHCTBEHHBIM
MHCTPYMEHTOM B Cy/1aX 001Iel IOpUCAUKIIIH.

JlenaeTcst BBIBOA O TOM, YTO CJIOXHBILIASACS CUTyalusi B o0jacTu 00XaJloBaHHs CYAeOHBIX
pelieHuit B cy1ax oOmei IpUCIUKIIMN HAKJIAAbIBAET ONPE/IC/ICHHBIH OTIIEYaTOK HA JEeSTeIbHOCTh
KaCCallMOHHOW WHCTAHIMM, MPEIOCTaBIssl 3HAYUTENBHO OoJiee IIUPOKHE  IOJHOMOYHS
KacCallMOHHOMY CyJly, CBSI3aHHbIE C pPACCMOTPEHHEM KaCCAllMOHHBIX JKajo0, HEXeIH 3TO
PEeTyCMOTPEHO B apOUTPaXKHOM IpOIIecce.

CpaBHMBasi KacCallUOHHOE CYAONPOU3BOACTBO B CyAax oOWEeH MOpUCAUKIMA U B
apOUTpaXHBIX CyJaX OTMEYaeTcsi, YTO MOHITHE <«KACCALMOHHAS HMHCTAHIMA» B apOUTPAKHBIX
cyaax He TO ke, 4To B cymax oomieir ropucaukimn (M.M. Kneanapos). Emuubiii Tepmun
«KacCallMOHHAsE MHCTaHIMSI» B pa3HbIX cHCTeMax cyAeOHbIX opraHoB Poccum umeer pasHoe
CoJIepKaHHeE.

[Ipestomupyercsi, 4To cucTeMa OOXKaJOBaHMA pEIICHUH B Cydax oOOIIed HOPUCAUKIINT
BBITJBSIIUT Pa300MIEeHHOW U pa3apoOJIeHHOW M B TO JK€ BpeMs 3allyTaHHOH, TaK Kak, BO-TIEPBBIX,
CYILIECTBYET HECOTJIACOBAHHOCTBIO B CPOKAX 0OKAJIOBaHUS PELIEHUI B KACCAllMOHHOM MOPsI/IKE, BO-
BTOPBIX, CYIIECTBEHHYIO HArpy3Ky Ha BBIIIECTOSINNE CyAcOHbIE WHCTAaHIIMHA OKa3biBaeT (hakt
OTPAaHWYCHHOCTH aleJUIAIIMOHHOTO TOpSIAKAa PAacCMOTPEHHs JeJd, W, B TPETbHX, OOIIMpHAs H
pa3BETBIICHHAs CHUCTEMa CYJIOB, NPU OTCYTCTBUM YETKOM KOOPJAMHALMU UX JEATEIbHOCTH,
OTCYTCTBHU MPOLIECCYaTbHBIX CBSI3€H MEXy OTACIHHBIMU 3BEHBSIMH CY/I€OHON CUCTEMBI HE MOXKET
3¢ (HEKTUBHO CIIPABIATHCS C TIOCTABICHHBIMU 33/Ia4aMHU.

AKIIEHTUpYEeTCSI BHHMaHHE Ha TOM, 4YTO Kak [paxmaHckuii Tak u ApOUTpakHBIN
nporeccyanbHble  Kojlekcbl P® mpu  pedopmupoBaHMM HAJ30pHOTO MPOM3BOJICTBA, HE
YPEryJIMpOBaB B JOCTATOYHOW MEpPE HEKOTOPBIE aCHEKThl pean3alii JaHHOW CTaJuH, JOBOJIBHO
oOIIMpHBIE MOMEHTHI OCTaBHJIM Ha YCMOTpeHue cyna. Kak otmedaroT otaenbhbie cyasu BAC PO,
00JIBIIIOE KOJUYECTBO OLIEHOYHBIX HOPM, KOHEYHO, MOBBIIIACT 3HAYEHHE CY/AA, MOCKOJBKY CYyIy
MPEJCTOUT 3aHUMATHCSI TBOPUYECKOM MPABONPUMEHUTENHHON MPAKTUKOW MPU PEHICHUU KaXJ0TO

KOHKPETHOI'O Ji€jia, HO B 9TOM TaUTCA U OYCHb 0oJIbIIIas OMaCHOCTH IIPpOKn3BOJIa, IPOTUBOPCUUBOTO
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TOJIKOBAHUSI HOPM, YTO COOTBETCTBEHHO MOXET TOJIBKO HETaTHMBHBIM 00pa30oM CKa3aThCsl HA UTOTax
npoIecCyalnbHON nesTenbHOCTH. OJHUM CIOBOM, IIUPOKOE CYyJEeOHOE YCMOTPEHHE, YUUTHIBAs TOT
(akT, YTO KOHTPOJIb €T0 OIPAHUYEH, MOXKET JIETKO MIEPEPACTH B CYACOHBINA MTPOU3BOIL.

Coznanvie B apOUTPAKHOM CYIOTPOHM3BOJICTBE TPEXHHCTAHIIMOHHOW CUCTEMBI TMPOBEPKH
CyIeOHBIX aKTOB BBI3BIBAET MOTPEOHOCTH B OCMBICIIEHUH POJIM ¥ 3HAYEHUHU KaXI0H M3 HHCTAHIUH B
KOHTEKCTE peaM3aliy Kak oOImuX 3a1ad apOUTpa)KHOTO Mporiecca, 3akperuieHHbx B cT. 2 AIIK
P®, tak m cnenuduyeckux 3amay, XapaKTePHBIX I8 KaXJA0W KOHKPETHOW WHCTAHIIMH B
otnenbHOCTH. O JUCKYCCHOHHOM TOJIOXEHHH COBPEMEHHOTO MHCTUTYTA KaccCallii HEOJIHOKPATHO
obparianocs BHUMaHue B ropuandeckoi mureparype (E.A. bopucosa, D.H. Haropuas).

Ha ocHoBe anamm3a JEHCTBYIONIETO 3aKOHOAATENbCTBA W PAOOT OTAETBHBIX YUEHBIX
aBTOPOM BBIBOJUTCS COOCTBEHHOE IIOHATHE CHCTeMbl apOuTpaxHbix cynoB P®. Cucmema
apbumpasicuvix cyoos P®, npeocmasnsas coboii 060cobaennyo wacmo cyoebHou cucmemvl P,
ABNACMCA 3AMKHYMOU NO CE0eU CYymu, NOCMPOEHHOU NO UHCMAHYUOHHOMY NPUHYUNY CUCHEMOU
CNeyuanu3upOBanHuIX (hedepanbHblx CY008, OCYWECMEIAIOUUX PA3peuleHie IKOHOMUYECKUX U UHBIX
OMHECEHHbIX K UX B6€0eHUI0 CNopo8 MedxHcoy CYObeKmamu npeonpuHuUMamenbckol U UHOU
9KOHOMUYECKOL 0esIMebHOCIU.

[Ipu paccMOTpeHHH COBPEMEHHOW CHCTEMBI 00XKaJOBaHUS CYyACOHBIX aKTOB B apOUTPaKHOM
mpolecce OTMEYaeTcs, 4To amneJusnuoHHoe cyaonpousBojcTBo B AIIK P® o6o3naueno kak
(bakyIbTaTUBHOE, TO €CTh CTOPOHBI, MPU 00XKaJIOBaHUM CyAEOHOTO aKkTa HE O0sS3aHBI MPOXOIUTH
aneJUBIMOHHOE PACCMOTPEHHE JIea, a BIpaBe cpasy MoAaTh KaCCAMOHHYIO Kano0y.

ABTOpPOM Takke MpejiaraeTcsi COOCTBEHHOE TOHSTHE CYAeOHOW WHCTAHIUH, TOJ KOTOPOM
HOHUMAETCS CVO0, 3aHUMAIOWULL 8 UePaAPXUU CUCTEMbL CYO08 ONpeOelenHyI0 CIYNeHb U HAOeeHHbLIL
8 C6A3U C OMUM AO0EKGAMHLIMU 3AHUMAEMOU CMYNEeHU NPOYeccyarbHblMU HOJTHOMOYUIMU,
onpeoenowuMU Yenegyio HanpaseIeHHOCMb €20 0esimelbHOCHU.

I'maBa T1perhst «IIpomeccyajibHbIH PpeKHM [eSTEJIbHOCTH apOMTPa’KHOIO cylaa
KACCAllMOHHO# MHCTAHI[HM» COCTOUT U3 TPEX maparpagos.

[epssiii maparpad «CyHmHOCTH KacCAIMOHHOTO MPOU3BOACTBA» MOCBSIIEH UCCIICTOBAHHIO
BONPOCA BOZHUKHOBEHHSI KACCAIIMOHHOM MPOBEPKE eI B COBETCKUN TIEPUO/I.

OtmeuaeTcsi, 4TO MPH CO3/IaHUU KACCAIIMOHHOW WHCTAHIIMH, COBETCKasl BJIACTh HE MMeJa B
BUJIy CO3JIaTh HH TaK HA3bIBACMYIO «UHCTYHO» Kaccallhio, HU peBH3H0. C MEPBBIX IAr0B CO3/IaHUS

COBCTCKOI'o KaCCalMOHHOI'O Cyaa IEpeC/i HUM ObLIa IOCTaBJICHA 3alada IMPOBEPKH IMPABHUIBHOCTHU
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pelIeHusl cyAa MEepBOM MHCTAHIUU Kak C (DaKTHYECKOW, TaK M C TMPABOBOW CTOPOHBI, MPHYEM
HE3aBHCHUMO OT TIPEIEIIOB KajJo0bl U JOBOJOB, B Hell yka3aHHbIX (C.H. AOpamoB).

Kaccammonnsie cynel, He pa3dupasi e Mo CyIMIECTBY M HHUKOTJIA HE IPEBpAIlasich B CYIbI
aneJUIUOHHbBIE, OJIHOBPEMEHHO JOJDKHBI ObLIM M30ekaTh (hopmasibHOrO moaxona k aeny (A.L.
Toiix6apr). Takas MBOWCTBEHHAs MPUPOJA KACCAIMOHHBIX CYJOB COBETCKOTO TEpHOJAa MpHBEa
JWIIb K Pa3pbiBy MEXIY LEIbI0 U COACPIKAHUEM JICATEIBHOCTH CYI0B, KOTOpasi HAOM0aeTcs U B
COBPEMEHHOCTH.

CoBerckas kaccauusi pa3BUBaJlaCh B TaKOM HANpPABJICHWH, YTO MpaBa BBILIECTOSILEIO CyAa
pacIIupsUINCh, TaK KaK HYXHO ObUIO JaTh €My BO3MOKHOCTH OCYIIECTBUTH JIeXKalllie Ha HEM
3a/1a4uM MMPOBEPKHU PEUICHHI B KACCAIIMOHHO - PEBU3UOHHOM IOPSJIKE U YCTAaHOBIICHUSI 0ObEKTHUBHOMN
UCTHHBI, MIPUBEJIEHUE PEIICHUS B COOTBETCTBUHU C 3aKOHOM WU JIEUCTBUTENBHBIMU (PaKTUUECKHUMHU
obcrositensctBamu (C.H. A6pamoB). U Takoe mostoskeHue gea 00yCIaBInBAIOCh TEM, YTO KacCallus
SBJISIIACH €IMHCTBEHHBIM JIOCTYITHBIM CIIOCOOOM 00KajIOBaHUs Cy/1€OHBIX aKTOB.

[IpotuBonocTaBieHne B NEpPUOJI COBETCKOW BIIACTH JIOOBIX 3HAUYMMBIX OOCTOSITENILCTB B
o0jacT TMpaBOCyAHs €BPONEMCKUM CTaHJIapTaM, MPHUBEJIO K IOSBICHUIO HEM3BECTHOI'O paHee
HAayKe MHCTUTYTa IOJ HA3BaHHEM «COBETCKUM KacCAIlMOHHBIN cya». VIMeHHO Onarojapsi Takon
MOJIUTHKE, KACCAIlMOHHBIE CyAbl OBUIM OPraHW30BaHbl BO BCEX KPYIMHBIX aIMUHHCTPATHBHO-
TepputopralibHbIX 00pa3zoBaHusax PCOCP. B npoTHBOMOI0KHOCTh OypKya3HOMY KacCalluOHHOMY
00XaJlOBaHWIO, T/I€ YCTAaHOBIEH OBUI  LEHTPAJM30BAHHBI  KACCAllMOHHBIA  Cyln, B
IPOTHUBOIIOJIOKHOCTh  JIOPEBOJIIOLIMOHHOMY PYCCKOMY TpaxaaHckomy mpoueccy, rae Cenar
SBIISUUICS €TUHOW IEHTPAIM30BAaHHOW KAacCAallMOHHOM wWHcTaHImel, - Jlekper o cyme Nel,2 u 3 u
[Tonoxxenust o HapogHoM cyne 1912r. u 1920r. cTosnm Ha TOYKE 3pEHUs ACLHECHTPATN30BAHHON
kaccannonHoi npoepku (A.D. Kieitaman).

HNHCTUTYT KaccalMOHHOW MPOBEPKH CYNEOHBIX PEIIEeHUH, CYIIECTBOBABIIUNA B COBETCKOM
rPAKJAHCKOM MPOIECCE, B HACTOALLIEE BPEMsI C HE3HAUUTEJIbHBIMU M3MEHEHHUSIMU MPEJCTABJICH B
CHUCTEME CyIOB OOIIeH MOpUCAUKIUK. Mexay TeMm, oOpamiaercs BHUMaHUE HAa TOT (akT, 4YTO
COBETCKas Kaccalus MpeICTaBisieT OO0 HOBBIM, HE CYIIECTBOBABIIUH /10 COBETCKOTO MpaBa, THII
CyneOHOM MPOBEPKH PEIIECHUH, 10 CBOEMY HA3HAYCHUIO U COJICP’KAHUIO BBITEKAIOIINN U3 OCHOBHBIX
Hesel rpakJaHcKoro mpolecca — pacKpbITh AEHCTBUTEIBHOE MTPABOOTHOIIEHUE U OXPAHUTH €TO. ..
(M.A. T'ypBuu).

Cyn BTOpOM WMHCTaHLIMKM B COBETCKOM TPa)kJaHCKOM Ipollecce — 3TO HEe Kaccalus U He

aneJuiAlys, a HOBBIM 1O (opMe U COIEpPKAHHMIO THUI O0KaJoBaHUS CYIACOHBIX pEIICHHM, HE
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UMEIOIIMI HIYero oomero ¢ OypxyasusiMu (opmamu oOxanoanusi (C.H. AGpamos). Bmecte ¢
TEM, TPAJUIUH COBETCKOTO MpPOIecca, B TOM YHUCIIE U B 00JACTH KaCCAIMOHHOTO PACCMOTPEHUS
Jielia, ¢ He3HAYUTEIIbHBIMU N3MEHEHHSIMH MTPEJICTABJICHBI B CUCTEME CYIOB OOIEH IOPUCIUKIINH.

B ornnume OT KaccallMOHHBIX CYAOB OOIICH OPHCIUKIWH, (heaepaibHble apOUTpaKHBIC
Cylbl OKpYIOB, JEHCTBYIOIIME B KayeCTBE CYJOB KAaCCallMOHHOW MHCTAHIMM B CHUCTEME
apOUTPaXXHBIX CYOB, BHIMIOJIHSIOT CBOU 33Ja4i U (DYHKIIUH, HECMOTPS HA UX KAKYIIEECs €AMHCTBO
¢ cyaaMHu oOLIel FOpUCAUKIMY, COBEPIIEHHO HA APYTrUX HavajaxX U OTIIMYHBIMU CIIOCOOAMHU.

OOOCHOBBIBAETCS TO3UIIUS, COTJIACHO KOTOPOWM TEPMHH <«KACCAIMOHHBIA CYI» B CHUCTEME
CyIOB OOmIeil IOPUCIUMKINU U B CUCTEME apOUTPaXKHBIX CY/IOB HECET COBEPIICHHO Pa3IMYHYIO
CMBICJIOBYIO Harpy3Ky U TOHSTHS «KACCAIMOHHBIN CyI» B IBYX Pa3jMUYHBIX CyIeOHBIX CHCTEMax
Poccun umeroT ckopee Oosibllie pa3iauyuuii, HEKETU CX0/CTBa. Paznuuus mexmy nByMms GopMaMu
KaCCaI[MOHHBIX CYJIOB BECbMa CYILECTBEHHBI U CYIIECTBYIOT OHHU KaK B OOBEKTE pPaccCMOTpPEHUS,
CpoKax I0Jayd KacCallMOHHOW >KaloObl M CpOKax €e paccMOTpeHus, (GopMe U coaepaHHH
KacCaIllMOHHOM kaJio0bl, MIPeIe]IOB PACCMOTPEHUS KACCAIIMOHHOM KaJlo0bl, IOPS/IKE PACCMOTPEHHUS
Jiesia CyZOM KacCallMOHHOW HMHCTaHIuM W T.1. Ho HecMoTpss Ha cToib OOHIMpHBIE OTIMYUS,
NPEJCTABIISIETCS MHTEPECHBIM, YTO OOBEM HMEIOIIMXCS IMOJHOMOYUM B CyJaX KacCallMOHHOM
MHCTAHIIMU 00enX CyAeOHBIX CHCTEM — Kak CyJIOB OOmIel, Tak ¥ apOUTpa)KHOW IOPHCIUKIINH,
IIPUMEPHO OJINHAKOB.

Bo Bropom maparpade «Llenn, 3aqa4u ¥ NPUHIHNBI JeATEIHLHOCTH apOMTPAKHOIO Cyaa
KACCAIMOHHOI MHCTAHIMU» CO CcChUIKOW Ha aBropuTeTHbIX ydeHbiXx (C.FHO. Kam, .M. 3aiires,
K.U. Komuccapos, I'.A. XKunun, B.M. Ans60B, JI.®. JlecHuikas) apryMeHTUPYETCSI, YTO OCHOBHOM
1 00IIeH 1eNTbI0 apOUTPaXKHOTO MPOLIECcca SIBJISIETCS 3allliTa HAPYIICHHBIX WM OCIIAPUBAEMBIX MTPaB
Y 3aKOHHBIX MHTEPECOB JIMI], OCYIIECTBISIOIUX MPEANPUHUMATENBCKYI0 U HHYIO SKOHOMUYECKYIO
JIeSITEeIbHOCTh, a TAK)K€ IPaB U 3aKOHHBIX MHTEpecoB Poccuiickoil denepannu, MyHUIUNATbHBIX
o0Opa3oBanuil B cdepe MpeANnpPUHUMATEIHCKOM U WHOW SKOHOMHYECKOW AEATEIHHOCTH, OPTraHOB
roCylapcTBeHHOM BiacTu Poccuiickoit denepanun, OpraHoB TOCYIapCTBEHHOW BIACTH CYOBEKTOB
Poccuiickoit @enepaiuu, opraHoB MECTHOTO CaMOYIPABJIEHUs, UHBIX OPTaHOB, JOJKHOCTHBIX JIUIL
B yKa3aHHOU cdepe.

CrienmanbHoe 3a7aueii KacCalMOHHOTO CYJOIPOM3BO/ICTBA SIBJISETCS IPOBEPKA 3aKOHHOCTU U
000CHOBAaHHOCTH CYyJICOHBIX aKTOB, UCTIPABIICHHUE JIOMYIICHHBIX HUKECTOSIIUMHU CyIaMU OIIUOOK H
HEJIOCTATKOB, HPEIYyNpexXIeHHEe HApYUIEHUH 3aKOHO/ATEeNbCTBA, CTPOTOE €ro COOJIOJCHHUE MpPU

OTIIPaBJICHUH MPABOCY/MS, YCTAHOBJICHHUE €IMHCTBA CYAeOHOM MPaKTHKH.
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OcraBmimecss 3amayd, Kak ToO: oOecmeueHue [OCTYIHOCTH TpaBocymusi B cdepe
NPEeINPUHUMATENICKOH M HMHONW HSKOHOMHUYECKOW JIEATEIBHOCTH; CHpPaBEIMBOE IMyOIMYHOE
pa3doHupaTeNbCTBO B YCTAHOBIICHHBIH 3aKOHOM CPOK HE3aBHUCHMBIM U OECHPHUCTPACTHBIM CYJIOM;
YKpEeTUICHHE 3aKOHHOCTU W NPEAYyNPEKICHHE PaBOHAPYIIEHUH B cepe MpeAnpuHIMATEILCKON U
WHOW HKOHOMHUYECKOW AESITEeIHHOCTH; (OPMHUPOBAHHE YBAKHUTEIHHOIO OTHOIICHHUS K 3aKOHY H
CyIy; COJICHCTBHE CTAHOBJICHUIO M PA3BUTHIO MAPTHEPCKHUX JIEJIOBBIX OTHOILICHHH, (OPMHUPOBAHHIO
00bIYaeB M ATHUKH JENOBOIO0 O0OpOTa, HA HAll B3IV, MOXHO NPU3HATH JIOTIOJHUTEIBHBIMHU K
oOII1eii 11eT OCYIIECTBICHHS MIPABOCYIUsI, KOTOPHIE HE MOTYT CYIIIECTBOBATh O€3 Hee.

OO0mas 1eiab CyIONpPOU3BOJICTBA HAMOJHACT OCTajJbHBIE LEIM M 33Ja4d MPOILECCyabHBIM
CMBICJIOM, 0€3 HaIu4usl O0IIeH 11eJIi, M3BECTHHIC 3a/1a4H U LEJIU TEPSIOT CBOE 3HAYCHHE.

B nanHoM maparpade paccMOTpeH Takke BOIPOC O MPUHIMMAX apOUTPa)KHOTO Ipolecca U
UX peaju3alyy B CTaJUHU KaCCAallMOHHOI'O PACCMOTPEHUS JEl.

OtmeuaeTcsi, 4TO KaK MPHUHLHUII COCTSI3aTEJIbHOCTH, TaK W MPHUHLHUI JUCIHO3UTUBHOCTH
OTpaHUYEHBbl B IIPOLIECCE KACCALMOHHOIO PAacCMOTPEHUs Jeia. B 4acTHOCTH, 3TO BBIpaXkaeTcsl B
OTPAaHUYEHHOM JIByXMECSYHOM CpOKe Uil 00XaJloBaHUsI BCTYNHUBIIETO B 3aKOHHYIO CHITY
CyIeOHOTO pelieHusi, HEBO3MOKHOCTH MPEACTABIATH Cy/ly HOBbIE JOKAa3aTeIbCTBA B 0OOCHOBaHHE
CBOMX JIOBOJIOB IPU PACCMOTPEHUU Jejla B CyA€ KACCALIMOHHON WMHCTAHLUWH, HEBO3MOYKHOCTh
IepeaTh CIOp Ha Pa3pellieHue TPETEUCKOro Cya, MPEAbIBIATh BCTPEUHbBIN UCK U T.II.

OpHako TPECTABIISETCS, YTO TAKOW IMOXOJ 3aKOHOMATENS BBITISANT IENeCOO0pa3HbIM H
noJJ00HOE OrpaHMYEHUE YCTAHOBJIEHO HCXOJS U3 CYIIHOCTH KAacCallMOHHOTO TOpsjaKa
paccMOTpeHus Jiena, TaK KaK KiaccHuuecKasl Kaccalys HalpaBlieHa HE K TIOCTHKEHUIO MTPaBUIBLHOTO
pelieHus, a, B EPBYIO 04epelib, K OTMeHe He3akonHoro perienus (U.E. DHrenbMman).

ABTOpPOM paccMaTpUBAETCd BO3MOXHOCTb B HCKJIIOUUTENbHBIX CIy4dasx BbIXOJa CcyJa
KaCCaIlMOHHOW WHCTAHIIMM 32 PaMKH KAaCCAIlMOHHOM >KajJoObl. ApPryMEHTHUPYETCS, YTO BBIXOJ 3a
npeaeNbl  KacCallMOHHOW JKaloObl ciieqyeT OOBSICHATh HE MpPOsBICHHUEM AaKTUBHOCTH CY/a,
JICHCTBYIOIIETO BOIPEKU BOJIE Kaccaropa, HO B ero uHrepecax (P. 'ykacsiH), a kak JedcTBHs cyla,
HanpaBjeHHbIE, B MEPBYIO OdYepeab, Ha JOCTH)KEHHE LIEJEeBBIX YCTAHOBOK apOUTPa’KHOTO
CYJOTIPOU3BOJICTBA U COOJIOJICHHS MPUHIIUIIA 3aKOHHOCTHU TP OTIPABJICHUU MpaBocynus. bomee
TOTO, MOHATUE MHTEPECOB 3aKOHHOCTH HE MOXKET CBOAMUTHCS JIMIIb K MHTEpPECaM IOCyAapcTBa H
obOmectBa, JMOO K UWHTEpecaM 3HAYUTENBHBIX TPYIIN JIMI, KOTOPhIE HEBO3MOXKHO

WHIUBUIYaJTU3UPOBATh M IIPUBJICYb K YIaCTHIO B KOHKpeTHOM Jeite (B.M. Xyiikos).
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B maparpade tperbem «Copaep:kaHue MOJHOMOYHA apOUTPAKHOIO CyAa KacCaMOHHOM
UHCTAHIIMU» TIPU aHalu3e paboT HM3BECTHBIX y4eHbIX mporeccyanuctoB (B.I1. Mo3zonun, K.C.
KOnenwcon, H.A. Yeuuna, H.b. 3eiinep, H.MU. Macnennukora, FO.K. Ocumnos, A.B. Iluxomkuii,
M.C. Illakapsia) MOATBEPKIACTCS BHIBOA O TOM, YTO IMOJIHOMOYHS Cy/a BBICTYIAIOT KaK €ro mpasa
U 00S3aHHOCTh OJIHOBPEMEHHO W OHHM HE MOTYT ObITh AupdepeHIMpoBaHbl W peaN30BaHBI
OTJEIBHO JIPYT OT JApyra.

ABTOp QopMynupyeT COOCTBEHHOE IOHSATHUE OIpPEACNICHUs <TIOJHOMOYHUS Cyna», IO
KOTOPBIM TOHUMAET 3AKOHOOAMENbHO YCMAHOGIEHHble NpaABosble CpedCmed, no3eosiouue cyoy
ocywecmenams  3aKpenieHHvle 3a HUM (QYHKYuU U pearuzosvieamsv 8 npoyecce ceoell
OesimenbHOCmU cmosiujue neped HUM 3a0ayu u yeu.

[Ipu onpenenennn oOGbeMa MOTHOMOYUHN KAaCCAIlMOHHOW WHCTAHIIUHU, KaK BIIpOYeM, U JIF000
JPYroil MHCTAHIMH, HEOOXOIUMO HCXOJUTh HE TOJBKO W3 MPECIICyeMbIX IEJIeH U CTOAIIUX Mepes
CyJIOM 3aJ1a4, HO TaK)K€ YYUTHIBATh U CYIIIHOCTh CAMOTO MHCTHUTYTA.

[TepecmoTp CcyneOHBIX aKTOB B POCCHMCKOM apOUTPaKHOM MPOIECCE BO3MOXKEH Ha Pa3HBIX
CTaAMsIX TIpollecca WM TPABONPUMEHUTENBHBIX IMKJIOB. TouHee, cHCTeMa O00KaJoBaHUN
CyleOHBIX aKTOB COCTOMT U3 CYAOB amneJUISIMOHHOW, KaCCAIlMOHHONW W HAaI30pHOW HMHCTAHIIMMA,
MIPaBOBOM PErjlaMEHT AESATENbHOCTU KOTOPBIX UMEET Psiji CYIIECTBEHHBIX OTIMYMUNA IPYT OT Apyra.
Paznuunbie cyneOHble WHCTAHIIMM M CTaJuM Tpollecca OO0pa3ylT CBOETO poJia «CHCTEMY
nojctpaxoBok» (M.JI. Ilerpyxun). U 31ecy BecbMa Ba)KHO aKIICHTUPOBAThH BHUMAaHUE HA TOM, YTO
9T0 exuHas cucrema (M.A. AJTMICKEPOB).

Kaccanmonnasi mpoBepka BBICTYIIaeT B JaHHOM ClIydae KakK OT/ACIbHBIA SJEMEHT oOmei
CUCTEMbI 00’KaJlOBaHWs, HAMPABICHHBIM Hapsay C IPYTMMH 3BEHBSIMH Ha JOCTIDKEHUE OOIIHX
IIEJIEBBIX YCTaHOBOK. K TOMY e KaKIbIid AJIEMEHT 3TOW CHUCTEMBI JOJDKEH OBITh OTHOCHUTEIBHO
camocrosaTeneH, TUGGEepeHIUpPOBaH OT JPYrHX, B LEIAX HW30€KaHUS 3aMEIICHHS OTACIBHBIX
DJIEMEHTOB CHUCTEMBI, a TaKXe JOJDKeH OBbITh Ha/eleH (YHKIUSMH, COOTBETCTBYIOIIUMHU €Tro
npeaHasHadyeHuto. IIpenHasHadeHueM KaccallMOHHOW WHCTAHIIMM, KaK OJIHOTO W3 DJIEMEHTOB
CHUCTEMBI apOUTPAXHBIX CY/OB, SIBIISIETCS OCYIIECTBIEHUE, B TIEPBYID OYEpellb, MPOBEPOUYHON
JESITETbHOCTU B OTHOIICHHUH CYJIEOHBIX aKTOB HIDKECTOSIINX CYJOB Ha MPEAMET UX COOTBETCTBHS
3aKOHHOCTH M 00OCHOBAaHHOCTH, a HE pa3pelIeHre /el MO CYIIECTBY MeXIy cTopoHamu. U oOmras
3a/laya Mo 3allUTe HHTEPECOB CYOBEKTOB CIOpa JOJDKHA PEATM30BHIBATHCS B KACCAIIMOHHOMN
WHCTAHIIMM B HEPa3phIBHOM CBS3M CO CHENUalbHOW MpoleccyajlbHOM 3ajadeil kaccauum —

MIPOBEPKOM 3aKOHHOCTH U 0OOCHOBAHHOCTH 00AITYyEeMbIX Cy/I€OHBIX aKTOB.
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AKIEHTHPYETCS BHUMaHUE HA TOM, YTO PACCMOTPCHUE KACCAI[MOHHOM kKaloObl HMEET CBOCH
IEJIbI0 HE YCTAHOBJIEHUE (DAKTOB, MOPOKIAIOIIUX MTPABOOTHOIICHHUS, U HE OKOHYATEIBHYIO OIICHKY
JIOKa3aTeNIbCTB, OOOCHOBBIBAIOIIMX ATH (aKThl, a MPOBEPKY MPABUIBHOCTH H JIOCTATOYHOCTH
BBIBOJIOB Cy/Ia MIEPBOW MHCTAHIIMU [IPH YCTAHOBICHUU UM (DAKTOB H MPABHIBHOCTU MPUMEHECHUS K
HUM JCUCTBYIONIMX MPpaBoBbiXx HOpM (M.A. I'ypBuy).

B 3akirodeHunm 0000OHIAIOTCS TMOJIOKEHUS, HANpABICHHBIE HA COBEPIICHCTBOBAHUE
apOUTPaKHOTO TPOIECCYabHOTO 3aKOoHOoIaTeNnbcTBa PD u mpemaraercss penakuusi psja craTei
ApOUTPaKHOTO MPOIECCYATBHOTO Kosiekca PO.
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