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OBILIAA XAPAKTEPUCTUKA PABOTHBI

AKTYaJIbHOCTh T€MbI JHCCEPTAIMOHHOIO MCCJae0BaHusA. BaxxHbIM acmek-
TOM (OPMUPOBAHUS IPAKJAHCKOTO OOILIECTBA U MIPABOBOI'O rOCYAapCTBa SBIISAETCS
npo0iema peanu3alyd OCHOBOIOJIAraloluX Hayan (yHKIIMOHUPOBAHUS MPABOBOM
CUCTEMBI pOCCUICKOro obmecTtBa. OT UX MPETBOPEHUS B JKU3Hb 3aBUCUT aBTOPHU-
TET TOCYJapCTBEHHOM BJACTH, COCTOSHUE 3aKOHHOCTU U IpaBomnopsaka. K unciy
TaKWX IIEHHOCTEH MpWHAIJIeRKAT CIPaBEJIMBOCTh M COCTA3ATEIBHOCTh, KOTOPHIC
aKTUBHO BHEAPSIOTCA B IOPUAMYECKYIO MPAKTHUKY MOCTCOBETCKOro mepuona. K
rIyOOKOMY COXaJEHHIO, MPOLIECC MPUMEHEHHUSI pacCMaTPUBAEMbIX ()EHOMEHOB $SIB-
JsieTCsl HEOHO3HAYHBIM, a TIOPOM U MPOTUBOPEUYUBHIM. Hanbomnee HArmsiiHO KOH-
KypEHIIUS CIIPaBEUIMBOCTH M COCTA3ATEIHHOCTU OOHapyx)uia cedst B cepe mpa-
BOCYJIUsI, YTO TOJATBEpXKIaeTcsi pesyibraramu o0o06menus BepxoBusiM Cymom
Poccuiickoii deiepalii MaTepHaoB O MPAXIAHCKMM H YrOJIOBHBIM JeIaM .

Pemenne nanHOW mpoGieMbl HEBO3MOKHO 0€3 TEOPETUYECKOTO0 OCMBICIECHUS
U IOPUINYECKON OIEHKH COOTHOIICHHS CIPaBEIJIMBOCTH M COCTA3ATEIHHOCTH.
JlanHas motpeOHOCTh 00ycioBiieHa psiioM (akTopoB. Bo-mepBbiX, B MpaBoBejie-
HUU OTCYTCTBYIOT METOJIOJIOTHYECKUE HCCIEAOBaHUSI B3aUMOJCHCTBUS CIIpaBe/l-
JUBOCTU U COCTs3aTeNbHOCTH. OHHM M3ydaloTCs pa3leibHO KaK HE3aBHUCHMBIC U
CaMOCTOSITENIbHBIE KaTeropuu. Bo-BTOPBIX, B IOPUAMUYECKOIN MPAKTUKE UMEIOT Me-
CTO (haKThl KOHKYPEHIIMH CIPABEAJIMBOCTH U COCTA3ATEIBHOCTH, YTO BBICTYIMAET
MPEINOChUIKON (POPMUPOBAHUS MPOTHBOPEUYUN B MPABONPUMEHEHHH COOTBETCT-
BYIOLIUX HOPM, B KOTOPBIX 3aKpeIJIeHbl JaHHbIE Hayana. B 3Toi CBs3M BO3HUKAET
HEOOXOIMMOCTh B KOMILJIEKCHOM T€OPETUYECKOM M3YUYEHHUH CIPABEUIMBOCTH U CO-
CTSI3aTEJIBHOCTH, KaK B3aMMOCBS3aHHBIX M B3aUMOOOYCJIOBJIEHHBIX SIBJICHUN Ipa-

BOHpI/IMeHI/ITGJILHOﬁ IMPAaKTUKH.

' Cm.: 0O630p Ham3opHOit mpakrukn CyneOGHOM KOIErHH 10 yrOMOBHBIM jeiaM BepxXoBHOro
Cyna Poccuiickoit ®eneparuu 3a 2007 rox // bromierens BepxoBraoro Cyna P®. 2008. Ne 9. C.
23-32; O0630p Ham3opHo# mpakTuku CyneOHON KOJUJIErHH MO YTrOJIOBHBIM JeiaM BepxoBHOro
Cyna Poccuiickoii @enepanun 3a 2006 rox // bronnerens BepxoBrnoro Cyzna P®. 2007. Ne 12. C.
22.
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B cBs13u ¢ yeM nostaraeM, 4To NpEeANPUHUMAEMBIE HA OTPACIEBOM YPOBHE OT-
JIENbHBIC MONBITKU Pa3AeIbHOIO HCCIEAOBAHMS CIPABEMINBOCTH U COCTA3ATENb-
HOCTH B IMpejesiax KOHKPETHOIro BHAA NPodecCHOHANIbHOW HOPUAMYECKON Jes-
TEJILHOCTU HE BHECYT SICHOCTH B XapaKTEPUCTUKY UX POJIU B IIPABOIPUMEHUTEIIb-
HOM IpakTHKE. DTO CYXKIEHHME IMOATBEP)KIAETCS pe3yibTaTaMu paboThl OpraHa
KOHCTUTYILIMOHHOI'O0 KOHTpOoJs. B ogqHoM u3 onpenenennii Koncrutynmonssiii Cyn
Poccuiickon deaepannn OTMETHIL, YTO ITPABO HA 3AILUTY BKJIIOYAECT HOPUANUYECKUE
rapanTuyd oOecreyeHus: CIpaBeAJIMBOCTU B COCTA3aTENbHOM Mpolecce. Cama mpo-
LeJypa COCTA3ATEIbHOCTH BBICTYHAET CPEACTBOM peajiM3alii TpeOOBaHUN crpa-
BEJUTMBOCTH .

K coxanenuto, OTCYyTCTBUE JTOJKHOW HOPMATHBHO-IIPABOBOM OMPEIAEICHHO-
CTH B XapaKTEPUCTUKE CIIPABEIJINBOCTHU U COCTA3ATEIILHOCTH, & TAK)KE €AUHCTBA B
IPOLEAYPHO-METOJUUECKUX CIOCO0aX MPUMEHEHMs CIPABEJIMBOCTH M COCTS3a-
TEJIBHOCTH CO3AA€T YCIOBHS I Pa3BUTHS CyAeOHOT0 yCMOTpeHus. B mensx mpe-
OJIOJICHUSI U YCTpaHEHHsI Takoro poja (hakToB, aBTOPOM MPEANPUHATA MOIbITKA
TEOPETUYECKOro 00001IeHNs Cy1e0HOIM MPAKTUKK MO KOMIUIEKCHOMY HMCIOJIb30Ba-
HUIO CIIPaBEJIMBOCTH M COCTA3ATENbHOCTH. POpPMHUpPOBAHUE COOTBETCTBYIOLIEH
TEOPETUYECKON KOHILENIUHU ITO3BOJIUT MPEOAOJIETh HETaTUBHBIC MOCIEACTBUS HE-
OJHO3HAYHOTO INPUMEHEHUS CIIPABEMIMBOCTH M COCTA3ATEIBHOCTU B IOPHUIAYE-
CKOM IIPAKTHKE.

[TonTBepKaeHneM 3TOro BBIBOJA BBICTYNAET KOHCTUTYLMOHHBIA KOHTPOJIb.
Ha cerogusamunii nenp Koncturynumonneii Cyn Poccuiickon ®enepannn yxke
npusHai He coorBeTcTBYromumMu Koncrtutynuu Poccuniickoit denepanuu, a moTo-
My HE MOJJIEKAUIMMU NPUMEHEHHUIO CBbIIIE 20 MpoLecCyanbHbIX HOPM, B KOTOPBIX
B TOM WJIM MHOW MEpE ONPENEIWINCH IPOLEAYPHl COCTA3ATEIBHOCTH, IPOTUBOPE-
qalue peaau3aluy CIpaBeJIMBOCTU B COCTA3aTENIbHOM mporecce. JlaHHbIN ¢akT

OOBSICHSIETCS OTCYTCTBHUCM LCJIOCTHOI'O BOCHPUATHUA HAYYHBIMH U IPAKTUICCKUMU

L Cme: Onpenenenne Koncruryunonnoro Cyna Poccuiickoin @eneparuu ot 12 anpens 2005 r.
Ne 113-O «Ilo xkanobe rpaxmnanuHa MacioBa Anekcanapa ViBaHOBHYa Ha HapyIICHHUE €T0 KOH-
CTUTYUHOHHBIX mpaB yacTsmu 1, 2 u 3 crateu 30.11 Konekca Poccuiickoii @eneparuu 00 agmu-
HUCTPATHUBHBIX MpaBoHapyIIeHusx» // Codpanue 3akoHomarenscTea PO, 2005. Ne 22. Cr. 2195.
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pabOTHUKAMM KOHIIEHIMU OOECIEUEHHUs CIIPaBEIJIMBOCTA B COCTSA3aTEIHLHOM MPO-
necce. Takue U3IEPKKU TEOPUU U MPAKTUKH BEIYT K 3710YMOTPEOICHUIO CTOPOHA-
MU CBOMMH TIpaBaMH M (GOPMUPYIOT MPEANOCHUIKH JJIsI HACTYIUICHUSI CYACOHBIX
OImHOOK.

Takum oOpa3zoMm, mpobjieMa TEOPETHYECKOro OOOCHOBAHUS €IWHCTBA CIIpa-
BEJIJTMBOCTU U COCTA3ATEILHOCTH B IOPUANYECKON MPAKTUKE JOJIKHA CTPOUTHCS Ha
OCHOBE KOMILIEKCHOTO TEOPETUUYECKOIO OCMBICIICHUS BCEX ACIEKTOB 3TOW TEMBI.
be3 pa3zpaboTku HaydyHOW KOHCTPYKIMU B3aUMOJIEUCTBUSI CIIPaBEIJIMBOCTH U CO-
CTS3aTEIBHOCTU TPYJIHO OOHAPYX UTh WUCTUHY B Pa3pEIICHUH KOHKPETHBIX JEll.
Nmenno oOmienpaBoBas MHTEpHOpETAIUs CIPABEIJIUBOCTH M COCTA3aTEILHOCTH
MOXET 00ecreyuTh POPMUPOBAHUE MTPABUILHOTO MPUMEHEHHUS ITUX (PEHOMEHOB B
IOPUANYECKON ITPAKTHUKE.

Crenenp Hay4yHO#l pa3padoTaHHOCTH Tembl. ClieyeT OTMETUTbh, UYTO HE-
CMOTpsI Ha MyOJUKAIMKA HAYYHBIX HCCICIOBAHUHN IO CIPABEIMBOCTH M COCTS3a-
TEJIbHOCTH, B MPABOBEJICHUN OTCYTCTBYET KOHCTPYKIIMS MX B3aUMOJICHCTBUS U PO-
71 B 00ecreYeHrr MpoIeccoB (POpMUPOBAHUS TPAXKIAHCKOTO 00IIECTBA U MPaBO-
BOI'0 IOCyAapcTBa. DTOT BBIBOJ IOJATBEPXKAACTCS aHAIU30M COOTBETCTBYIOIIETO
TEOPETUUECKOr0 U AMIIUPUUYECKOTO MaTepuaia. MccnenoBanusa Takux aBTOPOB, Kak
M. T'. Asmiokos, C. C. AnekceeB, C. ®@. Adanacwes, 3. A. bepbemkuna, B. II.
boxnses, C. . Buktopckuii, B. B. Butpsiuckuii, H. H. Boruienko, B. B. Bockpe-
cenckuid, JI. I'. I'punbepr, H. A. I'pomoB, M. A. I'ypsuy, B. E. {laBunosuy, C. H.
Job6poBonbckuit, O. I'. dpoouunkuii, M. S. Hiopsarun, A. ®@. Kneitnman, B. B.
Koznosckuii, FO. B. Kopenesckuii, I1. A. Jlynunckas, H. C. Maneun, I'. B. Mainb-
ues, M. b. Muxaitnosckas, B. C. [Tazenok, U. JI. Iletpyxun, H. A. [logonsubiid, H.
H. Ionsuckuit, B. B. IToxmenkun, I1. M. Pa6buesuy, I1. H. Cepretiko, B. K. Cuy-
yesckuii, B. I1. Cmupnos, B. B. Crenansin, M. C. Ctporosuu, M. K. TpeyHukos,
N. A. ®oitnnuxuii, M. A. Hensnos, H. A. HUeunna, B. M. Illepcriok, JI. B. lllen-
HukoBa, A. 1. Dxumos, K. C. FOnenbcoH u Ap. HampaBieHbl Ha U3y4YEHUE CHpa-
BEJIJIMBOCTU U COCTS3aTEILHOCTH HE B €IMHCTBE UX OPUIUYECKOrO B3aUMOJICHUCT-

BHUs, 4 KaK CaMOCTOATCIbHBIX SIBJICHUM HOHHTHKO-HpaBOBOfI HeﬁCTBHTCHBHOCTH.
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O0beKTOM JHMCCEPTALMOHHOIO MCCJIEI0BAHUS SIBISIOTCS OOIIECTBEHHBIC
OTHOLIEHUS, BO3HUKAIOIME BCIEACTBUE PEAIM3alMU IOPUANYECKUX HOPM, KOTO-
pble (OpPMaIU3yIOT UJIEU CIPABEIMBOCTU U COCTA3ATEIbHOCTH.

IIpeameTomM HM3y4eHHMsl BBICTYNAIOT TEOPETUYECKUE ACIEKTHI COOTHOIICHUS
CIIPABEJIMBOCTH U COCTS3aTEIbHOCTH B IOPUINYECKON NPAKTUKE U UX BIMSHHUE Ha
oOecrieyeHue npas U cBOOO JUYHOCTA B COBPEMEHHOW MOJUTUKO-ITPABOBOM JeH-
CTBUTEJIBHOCTH.

Ieap naHHON pPabOTHI BBIPAKAETCS B OOLIETEOPETUUECKOM HUCCIIENOBAHUU U
BCECTOPOHHEM OCMBICIICHUM B3aMMOCBSI3M IIPABOBBIX KaTErOpUH CIPABEIIMBOCTH
U COCTA3aTENBHOCTH.

JU1sl TOCTHKEHUS TOCTaBJIEHHOMN LenH c(hOPpMYJINPOBAHBI CIIEYIOLINE OCHOB-
HBIC 3a/1aY4H:

— J1aTh OOLIYI0 XapaKTEPUCTHKY CIPAaBEAJIUBOCTH U COCTA3ATEIbHOCTHU, BBI-
SBUTb X MPU3HAKU U CPOPMYIUPOBATH ONPENEICHUS;

— IPOBECTH KOMIUIEKCHOE TEOPETHUECKOEe UCCIIEJOBAaHUE MPOOIEMBbI COOTHO-
LIEHUS CIPABEMJIMBOCTH M COCTA3ATEIBHOCTH B IOJMTHUKO-IIPABOBOW JEHCTBH-
TEJIbHOCTH;

— paccMOTpeTh Iporuecc (GOpMUPOBAHMS U Pa3BUTHS UJIEH CIIPABEVINBOCTH U
COCTSI3aTEJIbHOCTHU B Pa3JIMYHBIX IIKOJIAX IIPaBa;

— BBISIBUTH U ONKMCATh TEHACHUUN B3aUMOJACUCTBHS CIIPABEMIUBOCTH U COCTSI-
3aTeJIbHOCTH B IIPABE;

— BBISIBUTH XAPAKTEP B3aMMOJECHCTBHUSA CHPABEIJIMBOCTU U COCTI3aTEIBHOCTH
C 3aKOHHOCTBIO, 11€JIECO00PA3HOCTHIO, 0OOCHOBAHHOCTBIO, TYMaHU3MOM, JHUCIIO3U-
TUBHOCTBIO U IPYTUMH NOJIUTUKO-ITPABOBBIMH SIBJIEHUSMU;

— onpenenuTh (GyHKIMOHAJIbHbIE BO3MOXKHOCTU CIPABEUIMBOCTU U COCTA3a-
TEJIBbHOCTH B FOPUIHYECKOM IIPOLIECCE;

— NpOaHAIN3UPOBATh HANPABIECHNUA OOBEKTUBALMU U PA3BUTHUS CIPABEIIUBO-
CTH Y COCTA3ATEIBbHOCTH B IOPUINYECKON IIPAKTHUKE;

— U3YUYUTh POJb MPE3yMILUUA U QUKLUNA B 0OECIIEYEHUU CIPABEIIUBOCTH B

COCTA3aTCIBbHOM ITPOLCCCE;
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— IPOBECTU CPABHUTEBHBIA aHAJIN3 POJIM U 3HAYEHHUS CIIPABEIJIMBOCTU U CO-
CTA3aTEJIbHOCTHU B MPOIIECCE TOKa3bIBAHUSI;

— c(opMyJIMPOBATh BBIBOJIBI U MPEJJIOKEHUS IO COBEPIIICHCTBOBAHUIO JCHCT-
BYIOIIIETO 3aKOHOJATEIbCTBA B IEIISIX OOCCIICUCHHS CIPABEIIMBOCTH B COCTS3a-
TEJIbHOM IIPOIIECCE.

MeToaosioruyeckasi OCHOBAa MCCJIeOBaHMs. /[ pemeHus: moCTaBICHHBIX
3a/71a49 JUCCEPTAHTOM OBUIM MCIIOJIb30BaHBI KOHIICNITyaIbHBIC TMOJIOKEHUS MaTe-
PUAIMCTUYECKON THANEKTUKH, PACKPBIBAIOIIEH 3aKOHOMEPHOCTH B3aMMOCBSI3U U
pa3Butus siBieHU. B paboTe mpuMEHsUIMCh OOIIEHAyYHBbIE METOJbI: UCTOpPUYE-
CKHH, JIOTUMECKUM, aHAJIU3, CUHTE3, UHAYKIUS, ASAYKIIHS, CUCTEMHBIN, (yHKIIHO-
HaJbHBIN, MeTo1 MoAenupoBaHus. C 1ebio TIy00KOro, BCECTOPOHHETO HAYYHOT'O
OCMBICJICHUS TIPEIMETa MCCIICIOBAHUS M Pa3pEIICHUs psijia BOIIPOCOB aBTOP 00pa-
aJICs U K YaCTHBIM MpHeMaM MO3HAHHS — CPaBHUTEIBLHO-TIPAaBOBOMY U (popMalib-
HO-IOPUANYECKOMY. TONBKO KOMIUIEKCHOE HCIOJIb30BAHHUE Pa3HBIX METOJIOB IIO-
3BOJIJIO PEUINTH MOCTABJICHHBIE 3aJ1a4M MPAKTUYECKOTO XapaKTepa, CBSI3aHHBIC C
pa3paboOTKOM TPEIOKEHUIM MO COBEPIICHCTBOBAHUIO JIEUCTBYIOIIETO 3aKOHOA-
tenbcTBa Poccuiickon denepamuu.

TeopeTnueckyrd OCHOBY MCCJIEIOBAHUA COCTABUIIM HAyYHBIC TPYAbI 1O 00-
el TEeoOpuM TOCyAapcTBA M IMpaBa, KOHCTUTYLIMIOHHOMY,  YIOJIOBHO-
MPOIIECCyaTbHOMY, TPAXKJIAHCKOMY IMPOIECCYaaTbHOMY MpaBy, GHUIOCOMUH, COIHO-
JIOTUM B TOM Mepe, B KOTOPOM OHM CIOCOOCTBOBAIM PEIICHUIO MOCTABJICHHBIX B
JUCCEPTAlX 3a]1a4.

dMnupuyeckas ocHoBa uccienosanmnsi — Koncturyuus Poccuiickoit dene-
pauuu, penepanbHble KOHCTUTYIIMOHHBIE 3aKOHBI, e/iepaibHbIe 3aKOHBI, TIPOIIEC-
CyalbHBIC KOJCKCHI, HHBIE 0o0IIedeaepanbHblec HOPMATUBHBIEC aKThl, MEXKIYHAPOI-
HO-TIPABOBBIE JOTOBOPBI, COTJAIICHUS] W KOHBEHIUH, MPaBONPUMEHUTEIbHAS
MIPAKTUKA, IOPUJANYECKUE AKThl U APYTHE€ UCTOYHUKHU, OTHOCAIIMECA K MPEIMETY

HNCCIICAOBAaHU:.
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HayuyHasi HOBU3HA MCCEPTAINUM COCTOUT B TOM, YTO pabOTa MPEICTaBIISCT
co00i1 MmepBoe KOMIUIEKCHOE 00IETeOpEeTUUECKOe UCCIeIOBaHUE TPOOIEMBbI COOT-
HOIIICHUS CIIPABEIJIMBOCTH U COCTI3aTEIbHOCTH B TIPaBe.

b1 mpoBeieH cpaBHUTENBbHBIN aHAIU3 HETIAPHBIX KaTErOpHil 00IIei Teopun
rocyJapcTBa M IMpaBa, K KOTOPBIM OTHOCATCS CHPAaBEIJIMBOCTb M COCTS3ATElIb-
HOCTh. J[aHHOE OOCTOATENHCTBO MOTPeOOBAIO Pa3pabOTKU U MPUMEHEHHS COOT-
BETCTBYIOIIMX HAYYHBIX U 3MIUPUYECKUX KPUTEPHUEB OLEHKU B3aUMOJECHCTBUS
UCCIIETyEMBbIX MPABOBBIX KATETOPUA.

OnHuM U3 TIEPBBIX aBTOP CPOPMYIUPOBaAT TEHACHIUU U POPMBI B3aUMO/IEH-
CTBHUS CIPABEAJIUBOCTU M COCTSA3ATEILHOCTH B 00€CIIEUeHUH TIPpaB U CBOOO/ Yeso-
BEKa U rpakjaHuHa. JIaHHBIA acmeKT MO3BOJIUI 0OOCHOBATh 3aBUCHUMOCTh COCTSI-
3aTeNIbHOCTU OT (POPMYIIIPHOTO Tpoliecca U HEOOXOAMMOCTh COOITIOICHHS TpeOo-
BAaHUI CIIPaBEIJIMBOCTH.

bonbiioe BHUMaHUE YAENSIETCS WM3YUYCHHUIO MPOOJIeMbl KOHKYPEHIMU CIIpa-
BEJIJIMBOCTH U COCTSA3aTEIbHOCTH B COBPEMEHHOM HOPUIMYECKOM Ipoliecce. BHO-
CATCSI COOTBETCTBYIOIIME MPEJIOKEHUS 110 MPEOJAOJICHUI0 HETATUBHOTO BIIUSIHUS
KOHKYPEHIIMU Ha PE3yJbTaThl IOpUINYECKOro mpoiecca. HoBbIMU SBISIIOTCS MO-
JIOKEHHUS O POJM Mpe3yMNuuid U (HUKIUN B 00€CleueHnn CIpPaBEeIIUBOCTH B CO-
CTs3aTEIBLHOM Mpoliecce. ABTOpP paccMaTpUBaET MPE3yMIIIMU U (PUKIUUA KaK OJUH
U3 UHCTPYMEHTOB Pa3pelleHUs] IPOTUBOPEUNI, BO3HUKAIOIINX MEXIY CIpPaBeIJIU-
BOCTBIO M COCTSI3aTEIbHOCTHIO B FOPUIUYECKON MPAKTUKE.

[IpuHrMas BO BHUMaHHE MHOTOACHEKTHBIM XapakTep HccieayeMou mpoolie-
MbI, aBTOP aHAJU3UPYET OT/eNbHbIE HauOoJiee aKTyaJbHbIe BOIPOCHL. Pe3ynbrarh
ATOTO aHaju3a HAIIA BHIPAXKEHHWE B BBIHOCHMMBIX HA 3alIIUTY OCHOBHBIX I0JI0-
JKeHHMSX:

1. Ha ocHoBe aHanm3a UCTOPUUECKUX OCOOCHHOCTEN I0OpUINYecKoi hopmau-
3allMd UJIEW CHIPABEIJIMBOCTU U COCTA3ATEIBHOCTH B MOJMTUKO-IPABOBOM JIEHUCT-
BUTEITLHOCTH (DOPMYIUPYIOTCA M 0000MIAIOTCS TEHACHIIMU Pa3BUTHUSI CpaBHUBae-

MBIX SIBJICHUU B FOPUIUYECKOMN MPAKTUKE.
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2. O00OCHOBBIBAETCSI MHOTO()YHKIIMOHAJIbHAS POJIb CIIPABEIIMBOCTH KaK UJIEH,
IOpUHLIKIIA, TPEOOBaHUs, KaTETOpUH, (JEHOMEHA LIEHHOCTH B COCTA3aTEILHOM IPO-
1ecce, ¢ MOMOIIbIO Yero U 00ecreynBaeTcs yCTaHOBICHUE UCTUHBI.

3. JlenaeTcst BBIBOJ O BO3MOYKHOCTH JOCTHKEHHUS CIPABEAJIMBOCTU B COCTS3a-
TEJIbHOM IPOLIECCE Ha OCHOBE PeaIn3alluy UJIeU U MPUHIUIIA 3aKOHHOCTH.

4. CraButca npobiema (pyHKIHOHATLHO-HOPMATUBHOTO €IUHCTBA 3aKOHHO-
CTH U CIIPAaBEIJIMBOCTH B YCTAHOBIIEHUH UCTHUHBI B COCTSI3aTEILHOM IPOLIECCE.

5. PackpblBaeTcs XapaKT€pUCTHUKA COCTA3AaTEIbHOCTU KaK OJHOTO U3 BaX-
HEHIIEro MpoueaypHOro CpeacTBa, 00ecneunBarouiero (POpMUPOBAHUE U BBIPAIKE-
HUE IOPUAMYECKOTO 3HAYEHUS CIIPABEAJIUMBOCTH 4Yepe3 NMpO(EeCcCHOHAIBHYIO Jies-
TEIbHOCTh YYACTHUKOB COCTS3aTEIbHOTO MpolLiecca.

6. BoigBuraercs v apryMeHTHpPYeTCs Uiesd O TOM, YTO MPEe3yMIIUU U (QUKIIUU
ABIIAIOTCS FOPUIUYECKUMU crioco0aMu 00ecredeHtsl ClpaBeJIMBOCTH B IIPABOOT-
HOILIEHHSIX, BOBHUKAIOIIUX B XOJ€ peaau3aliy UJEU COCTI3aTEIbHOCTH.

7. YTOUHSAETCS XapaKTepUCTUKA TUCIIO3UTUBHOCTH KaK MPUHIMIA U METO/1a, C
MOMOILbIO KOTOPBIX o0ecneynBaercs (HopMallbHO-IOPUINIECKOE BhIpAKEHUE HUJIEU
COCTSI3aTEIbHOCTH.

8. Hccnenyercs Teopernyeckass KOHCTPYKLHS €IMHCTBA CIPABEIJIMBOCTU U
COCTS3aTENLHOCTH B 3allUTE MPaB M CBOOOJ YeEIOBEKAa M TPakIaHWHA, 3aKOHHBIX
UHTEPECOB
YYaCTHUKOB NMPABOOTHOLIEHUH, BOSHUKAIOIIMX HA OCHOBE peaiM3aluu UJIeH crpa-
BEJUIMBOCTH U COCTA3aTEIbHOCTH.

9. locturaercst popmanuzanns €AMHCTBA CIPABEIMBOCTU U COCTA3ATENbHO-
CTH Yepe3 TaKhe TEOPETUKO-dIMIMPUUYECKUE KOHCTPYKLUMU KaK MPUHIIMI, OCHOBA-
HUE, HOPMaTUBHOE CPEACTBO, CUCTEMa TPeOOBaHU U T.J.

10. Ilpennaratorcst cnocoObl yCTpaHEHUs] IPOTUBOPEYUA, BOZHUKAIOIINUX Me-
XAy CIPABEAJIMBOCTBIO U COCTSI3aTEIbHOCTBIO B FOPUIMUYECKON IpakTuke. B yact-
HOCTH, B IUCCEPTALMU BHOCATCS NMPEUIOKEHUSA [T0 U3MEHEHHUIO U COBEPILIEHCTBO-

BAaHHIO OTACJIBHBIX HOPM I[CP'ICTBYIOHlCFO 3aKOHOOATCJIbCTBA.
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HayuyHoe um mpakTuyeckoe 3HauyeHHe PadOThl 3aKIIOYACTCS B TOM, YTO
KOMIUIEKCHOE OOIIETeOPEeTHIECKOE UCCIIeIOBAaHNE COOTHOIICHHUS CIIPaBEITMBOCTH
U COCTS3aTEIbHOCTH TO3BOJIMJIO BBISIBUTH OT/ACIBHBIC TCHACHIIMN PAa3BUTHS CIIpa-
BE/UTMBOCTH M COCTS3aTEIIbHOCTU B Iopuaudeckod mpaktuke. [lomyueHHbie pe-
3yJIbTAaThl M CPOPMYIUPOBAHHBIC BBIBOJBI SBIISIOTCS METOJIO0JOTHYECKHM OCHOBA-
HUEM JIsl TPUMEHEHUST KOHIICTIINY €IMHCTBA CIIPABEIJIMBOCTH M COCTSA3ATEIHHO-
CTH B IOPUINYECKON MPAKTHKE, YTO OOCCIEYUT YCTAHOBIIEHNE UCTUHBI T10 CYIIECT-
By JIeJia B COCTSI3aTEIBLHOM MPOIIecCe.

Teopetnueckoe wHcCiIeIOBAaHUE COOTHOIICHHUS CHPABEIMBOCTH M COCTS3a-
TEJIBHOCTH TPOBOJUJIOCH Ha OCHOBAHHWH aHANN3a FOPUINYECKON MPAKTUKU, COIIH-
ANBbHO-P)KOHOMUYECKHUX, TYXOBHO-HPABCTBEHHBIX MTPEOOPa30BaHUMN, TPOBOIUMBIX B
obmrectBe. [lanHoe 00CTOSATEIHCTBO CBUIETENHCTBYET 00 OOBEKTUBHOM XapaKTepe
TIOJIO’KEHUH ¥ BBIBOJIOB JMICCEPTAITHH.

Coneprkamuecss B TUCCEPTAIN TEOPETUKO-OMITUPUICCKUE TTOJI0KCHUS U BbI-
BOJIbI MOTYT OBITH WCITOJIB30BAHBI ISl COBEPIICHCTBOBAHUS OTICIBHBIX IMOIOMKE-
HUHN JEHCTBYIOMIETO 3aKOHOAATEIIbCTBA, YCTPAHEHUS TPOTUBOPECUNA, TTOBBITIICHUS
KauecTBa M d(QPEKTUBHOCTH FOPUAMYECKON MPAKTUKU, OOECIIEYEHUs MpPaB U CBO-
001 MMYHOCTH, YIPOUYCHHUS 3aKOHHOCTH M TMPABOIOPSJIKA, TOBHIIICHUS TPaBOBOM
KyJIbTYPBI TPAKIaH.

CdopmynupoBaHHbIe B AUCCEPTANHA TEOPETUYECKUE TOJIOKEHUS W BBIBOIBI
yIIyONISIFOT 3HAHUS TI0 OTJENBHBIM pa3jiesiaM, TeMaM B 00Iel TEOpHH TOCyIapcCT-
Ba U mpaBa. J[aHHOE 0OCTOSTENIHCTBO MO3BOJISIET UCTIOJIB30BAThH TUCCEPTAIMOHHBIN
MaTepuai Mpy MOJATOTOBKE W HANMCAHWM JICKIIMOHHBIX KYpPCOB IO OOIIeH Teopun
rocyJapcTBa M NpaBa, HAYYHBIX MCCIICIOBAHUM, a TAK)KEe MIPUMEHSTh €T0 Ha Mpak-
TUYECKUX 3aHATHUSIX CO CTYJCHTaAMU IOPUIUIECKUX BY30B M COOTBETCTBYIOMUX (ha-
KYJIbTETOB BBICIITUX YYEOHBIX 3aBEJCHUSIX.

AnpobGanus pe3yJbTaToB HccjaenoBanus. Pabora moarorosieHa Ha kade-
pe Teopuu rocyaapcTsa u nmpaBa CapaToBCKOM roCy1apCTBEHHON aKaJleMHUH TpaBa,
I7ie OCYIIECTBIUIOCH €e 00CYXKICHNE U pelieH3upoBaHue. Pe3ynbraTel uccneaoBa-

HUS JIOKJIQJIbIBAJIMCh TUCCEPTAHTOM Ha 3acenanusix kadenpsl. [lo Teme nuccepra-
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LMY OIyOJIMKOBAHBI CTaThU B )KypHanax U cOopHUKax. OCHOBHbIE TEOPETUUECKUE
MOJIO’KEHHS] M BBIBOJIbI HAIIUIM CBOE OTPAKEHHE B TE3UCAX BBICTYIUICHUS HA MEXK-
OYHAPOAHOW HAy4YHO-NPAKTUYECKOM KOH(EpEeHUUH, TMOCBSIUIEHHOW 75-eTuto
MI'FOA «Tpaguuuu U HOBalMU B poccuiickoM mpase» (r. Mocksa, 31 mapra—1
arpenst 2006 1.), MEXIyHAPOJAHOM HAYYHO-TIPAKTHUYECKONW KOH(EpPEHIMU «AKTY-
anbHble mpoOnemsbl mpaBa Poccun u crpan CHI'-2007» (r. Yensbunck, 29-30
mapta 2007 1.), MEXIYHApPOIHON HAyYHO-TIpaKTHUYeCKO KoHbepeHmu «lIpa-
BOBBIE CpEACTBA 00ECIEUEHHUS U 3aIIMTHI PAB YEJIOBEKA: POCCUMCKUIN U 3apyOex-
HbIi onbIT» (T. MockBa—Ilen3a, 56 anpens 2007 r.). OTaenabHbIE TEOPETUUECKUE
M0JIOKEHUST PaOOThI MPUMEHSIIOTCSL aBTOPOM B yueOHOM Ipoliecce MPpU MOATOTOBKE
U MIPOBEJCHUM CEMUHAPCKUX U MPAKTHUYECKUX 3aHATUN MO KypCy TEOpHUH Tocyaap-
CTBa U IpaBa.

Crpykrypa muccepramun. CTpykTypa U 0o0beM JUCCEpTaIMU OINpPEeIICHbI
MIPEAMETOM, LENbI0 U 3aJa4aMH UCCIEAOBaHUS U 00ECIEUHBAIOT JIOTHYECKYIO T10-
CJIEIOBATEILHOCTD B M3JI0KEHUH €T0 X0/1a U pe3ysbTaToB. PaboTa coctout us BBe-
JEHUs, TpeX TJaB, OObEAUHSIOUIMX BOCEMb MaparpadoB, 3aKIOYeHHUs U OUOINO-

rpadum.

OCHOBHOE COJEPXXAHUME PABOTbI

Bo BBegeHum 00OCHOBBIBAIOTCS BHIOOP T€Mbl HAy4YHOT'O HCCIIEIOBaHMS, €€
aKTyaJbHOCTb, CTENEHb Pa3pabOTaHHOCTH NPOOJIEMBbI, (HOPMYIUPYIOTCS OOBEKT U
peIMEeT U3YUYEHUs!, ONPEICIISIIOTCS e U 3aJlauu, XapaKTepU3ylTcs TeopeTuye-
CKas, HOpPMaTUBHAsI U METOJ0JIOTMYECKas OCHOBBI, PACKPBIBAIOTCS HAay4yHas HO-
BU3HA, TEOPETUYECKash U MpaKTHUECKas 3HAYMMOCTh pabOThl, U3JIaratoTCsl OCHOB-
HBIC TIOJIOKEHUS, BBIHOCUMBIE Ha 3alUTy, IPUBOAATCS JaHHBIE 00 ampoOaiuu pe-
3yJbTaTOB.

B mnepBoii rinaBe «Cnpasednrusocms 8 pocCuickoM npagey aHalu3upyeTcs
ABOJIIOLMSL Pa3BUTHSI B3IVISIIOB HA MPOOJEeMy B3aMMOCBSI3U MpaBa U CIPaBEeJIMBO-

CTHU B PA3JIMYHBIX KOHOCTIIHWAX ITPABOIIOHUMAHMA, 00OCHOBBIBACTCS ABTOPCKOC BHU-
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JICHUE HOPUANYECKOW NPHUPOABI KATETOPUHM CIIPABEINBOCTH, PACKPBIBAIOTCS €€
OCHOBHBIE YEPTHI, CYIIIHOCTh, COJIEpKaHUE, HA3HAYEHUE B MIPOLIECCE IIPABOBOIO pe-
IyJIAPOBAHUS COLMAJIIBHBIX CBSI3€M M PacCMaTpUBAIOTCS BOMPOCHI COOTHOLIEHUS
CIPABEAJINBOCTH C TAKUMU SIBJICHUSMH IIPABOBOM JEWCTBUTEIBHOCTH, KAK PaBEH-
CTBO, L1€JIECO00PA3HOCTh, 000OCHOBAHHOCTb, 'YMaHU3M U 3aKOHHOCTb.

ABTOp HAay4YHOro HCCIEIOBaHUs, MPOBEIS AHAIN3 €CTECTBEHHO-IIPaBOBOMA,
HMCTOPUYECKOU, TEOJOIrMYECKON, HOPMATUBUCTCKOW, MaTEPUAIIUCTUIECKOM, peau-
CTUYECKOM, MCUXOJOTMYECKOW M COLIMOJIOTMYECKON NOKTPUH MpaBa, MPUXOIUT K
BBIBOJly O HEOJHO3HAYHOCTH PEILICHMs BOIPOCA CIIPABEMIMBOCTH B HayKe MPABO-
BeJCHUs. B CBj3UM ¢ 4eM MMEIOTCS BCE HEOOXOAMMBIE IMPEANOCBHUIKU JUISI KOM-
MJIEKCHOTO UCCJIE0BAHMSI CIPABEIIMBOCTH KaK COLIMANIbHO-IIPABOBOrO (peHOMEHA.

Cowuckarenp COIMAAPEH ¢ MHEHUEM PsI/Ia YUEHBIX, paCCMaTPHUBAKOLIUX CIpa-
BE/UIMBOCTh KaK COOMpATENIbHOE, KOMILJIEKCHOE SIBJIEHUE COLMANIbHON AEHCTBU-
TEJIbHOCTH, TAK KaK 3Ta TEOPETHYECKasi KOHCTPYKLMS CIPABEIJIMBOCTH MO3BOJISET
00BEIMHUTH Yepe3 CBOE CO/EPKaHNE HPABCTBEHHO-YXOBHbBIE aCIIEKThI JKU3HE s
TEJIbHOCTH Y€JIOBEKA U MPUMEHUTH B COLIMATBHO-3KOHOMUYECKOU JEHCTBUTENBHO-
cTd. BmecTe ¢ TeM poip CrpaBelIMBOCTH HE NPETEpHEBacT KapAUHAIBHBIX Bpe-
MEHHBIX U3MEHEHUH, a MEHSITCA TOJIbKO €€ (YyHKIHMOHAJIbHO-COJEP)KAaTEIbHbIE
acnektol. [loromy conep:kaHue CIpaBeIMBOCTH BBIPAXKAaeT HPABCTBEHHBIE WJEU
no0pa U 351a, paBEHCTBA U HEPABEHCTBA, COATAHCUPOBAHHOCTH U MPONOPIIHOHAb-
HOCTH, OOBEKTUBHOCTU U CAMOKPUTUYHOCTH. 3aKpEIJIEHUE B HOpMax MpaBa 3TOH
KOHLEMIIMM  CHPABEIJUMBOCTH  CIOCOOCTBYET  (OPMUPOBAHUIO  LIEHHOCTHO-
OLICHOYHOI'O MOAXOAAa K XapaKTEPUCTUKE COCTA3aTEIBHOTO Ipolecca, a CIpaBe.l-
JUBOCTh NpPHOOpETaeT KadyecTBa €AMHOW U YHUBEPCAIbHOW LIEHHOCTHO-
HOpMaTUBHOM Mepbl. IMeHHO 3Ta QyHKUIMOHABbHAS POJIb CIIPaBEAJIMBOCTH O3BO-
JSIeT pacCMaTpPUBaTh €AUHCTBO CIIPABEUIMBOCTH M COCTI3aTEIbHOCTH B ITOJIMTHKO-
IIPAaBOBOM JEHCTBUTEIBHOCTH B Ka4€CTBE OJHOM M3 3aKOHOMEPHOCTEU €€ pa3BH-
TUS.

B nmuccepranyu BeIIENAIOTCS NTPU3HAKK CIIPABEIJIMBOCTH U ONPENEIIAIOTCS €€

CTPYKTYPHBIE 3JIEMEHTHI, (POPMUPYIOLIUE CTATyC UCCIEIYEMON KaTeropuu B CHUC-
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TEME IOPUINYECKUX siBIeHNUN. CIIpaBeIIMBOCTH KaK IIPABOBOMY SIBICHHUIO IIPUCY-
III1: PEryJIATUBHO-OLICHOYHBII, OTHOCUTENIbHBIN, JUHAMUYHBINA XapaKTep; €IUHCT-
BO TPeOOBAHMI M KPUTEPHUEB, ONPEACIAIONINX LIeJIb Pa3BUTHA OOUIECTBA; U3MEH-
YUBOCTh OLIEHOYHBIX KPUTEPUEB U 3TAJOHOB NoBeAeHUsA. CIpaBeUIMBOCTh BBICTY-
[aeT CPeICTBOM KOHKPETU3alUU OOLIECTBEHHOI'O MHUPOBO33peHus, (Gpopmol oc-
BOCHHSI TyXOBHOW MPHUPOJIBI YEIOBEKa, CIOCOOOM O0BEKTUBU3AMUA HPABCTBEHHO-
CTH.

CocTaBHBIMH 3JIEMEHTAMHU CIIPABEJIMBOCTH SIBISIOTCS: BO-IIEPBBIX, CHUCTEMA
MIPEACTABICHUM, UI€H, B3IJISA0B; BO-BTOPBIX, MEPBI TPEOOBaHUI U MPUTA3AHUI Ha
[0JIb30BaHUE COLMAIBHBIMM U MaTE€pUAIbHBIMM OJlaraMH; B-TPETbUX, KPUTEPUU
OLIEHKM NOBEJEHHUSI JIOJEH; B-UYETBEPTHIX, 1I€J1b, BBIPAXKAIOIIAsl HAIIPABIICHUS Pa3-
BUTHS TpaBa KaK COLMAIIbHOTO SBJICHUS; B-IISITHIX, CpeACTBa oOecreueHus Ielie-
BOU 3aJaHHOCTH ITIOBEJICHUS JTIOIEH.

B muccepranmu oOpamiaeTcsi BHUMaHUE Ha TO, YTO COOMpATENbHBIM U MHOTO-
ACTMEeKTHBIA XapaKTep UCCIeNyeMoro (peHoMeHa MOpOoKIaeT MPOTUBOPEYUBOCTh U
HEOJIHO3HAYHOCTh (POPMYIMPOBOK CIPABEIIMBOCTH B MOHOTIpauuecKux IMmyoJiu-
Kauusax. [lostomy B oOmHMpHON JIUTEpaType MO TEME CIPaBEIJIMBOCTH TPYAHO
OTBICKaTh J€(PUHULINIO, aJ€KBAaTHYIO (DAKTUUECKOMY 3HAUEHHUIO ATOIO IHOHATHUS.
3aTpyAHsEeTCs 3TO CIENaTh U aBTOpP, NOCKOJBKY CYIIHOCTh, F€HE3UC, MPOSIBICHUS,
(YHKIMM CHpaBeIMBOCTH, €€ COOTHOILIEHUE C IPYTUMHU HEHHOCTSMHU UCCIEAYIOT-
Csl C pa3HbIX METOJOJOTMYECKUX MO3ULUN, YTO JENAET HEBO3MOXKHBIM (HOpMyJIu-
POBaHME KOMIUIEKCHOTO M aJIEKBATHOTO ONIPEAEIICHUS JAHHOIO HAYasa.

CrnoxxuBIeecs: IOJIOKEHUE C ONPEIEICHUEM KaTEropuu CIPaBEIJIMBOCTH
JUCCEPTAHT KOMIIEHCUPYET 3a CUET BBISBICHUS €€ ()YHKIMOHAJIBHON pOJIM IyTeM
IIPOBEJICHUs COIOCTABJIEHUS C APYTMMH IOTPAHUYHBIMU SIBJICHUSAMHU — PABEHCT-
BOM, 11€]1€C000pa3HOCThI0, 0OOCHOBAHHOCTBIO U TYMaHU3MOM.

[Ipu Bcelt BaxxHOCTH TpeOOBaHUN CIIPaBEUIMBOCTH TPYJIHO FOBOPUTH 00 aje-
KBaTHOM MaTepHuaiu3aluu JaHHOro (eHOMEHa B IpakTuke. /[aHHOe oOCTOsATEb-
CTBO HEPEJKO CIIY)KUT OCHOBAHMEM JMJI BIACTHBIX 3JI0YNOTPEeOJIEeHUM, MONpaHus

3aKOHHBIX MHTEPECOB «BO MMsI BBICHIEH CIpaBeIMBOCTH». Bo m30exkaHue 3TOro
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HEOOXOJAMMBbI TapaHTHH, OJJHOM M3 KOTOPBIX BBICTYNAET MPaBO, B JAHHOM CIy4yae
OHO mNpuoOpeTaeT KayecTBa (OPMBbI BBIPAKEHUS HOPMATHBHBIX OCOOEHHOCTEH
CIIPAaBEUIMBOCTU B IOPUANYECKON IPAKTUKE U CIIY)KAT PaBHOM MEPOU OLIEHKU A
BCEX CYOBEKTOB OOLIECTBEHHBIX OTHOLIEHUIA.

OTmeueHHOEe OOCTOSITEILCTBO TOBOPUT O (YHKIMOHAJIBHOW B3aWMOCBSI3U
CIIPAaBEJIMBOCTH M IIpaBa. BmecTe ¢ TeM OTHOCUTENbHAS aBTOHOMHOCTB JTHX SIB-
JICHUW NOATBEPXKAACTCA HAJTUYMEM IIPOTUBOPEUYHUM MEXKIY HUMH, YTO BBIPAXKACTCS
B U3JaHUU TI'OCYJAPCTBOM HM3HAYAIBHO HECIPABEIJIMBBIX HOPM I[PaBa, CTABALIUX
CyOBEKTOB MPAaBOOTHOLIEHUI B HEPABHBIE YCIOBUSI.

IIpoBeeHHBIN aHAIU3 COOTHOLICHUSA IIPaBa U CIPABEIJIMBOCTH MTO3BOJIMII aB-
TOPY BBIAEIUTH CIECAYIOLIME 3HAYCHUSA CIIPABEIJIMBOCTH B IIpaBe: BO-IEPBBIX,
CIIPAaBEJIMBOCTh — CPEACTBO BO3JIECUCTBUSA HA Pa3BUTHE IIpaBa B HAIIPABJICHUU yT-
TyOsieHns u oOorauieHusl €ro HpaBCTBEHHBIX Hauyaj; BO-BTOPBIX, CIIPABEIIMBOCTD
— 3TO OAHO M3 YCIOBH (OCHOBaHUM) (popMHUpOBaHUS MpaBa; B-TPEThUX, TpeOOBa-
HUS CIIPABEIJIMBOCTU OIPENEISAIOT OTHOLIEHHE OOIIEeCTBa K JEHCTBYIOIIUM IOpU-
JUYECKUM HOpMaM; B-4E€TBEPTHIX, IIPEACTABIICHUS O CIIPABEIJIMBOCTH HAXOIAT 3a-
KOHOJATEJIbHOE 3aKPEIUICHUE B HOpMax IIpaBa KaK IOPUAUYECKUE MPEANUCAHUSA,
B-IIATBIX, CIIPABEIJIMBOCTh BBICTYIACT OJAHUM U3 KPUTEPUEB OLICHKU B IPABOIIPHU-
MEHMTEIBHON NPAKTHUKE; B-IIECTHIX, 3TA KaTETOPUs OKa3bIBACT ITO3UTUBHOE BIIWS-
HUe Ha (popMHpoBaHUe y OOIIECTBA JOKHOIO YPOBHS MPAaBOBOM KYJIbTYpPHI.

ITepeuncienHble KauecTBa CIPABEJIMBOCTH HAaMOOJIEE IIOJHO BBIPAXKAIOTCS
yepe3 (PyHKLIUU HCCIEAYEMOro (peHOMEHA: LIEHHOCTHO-OLICHOYHYI0, KOMMYHHKa-
TUBHYIO0, PETYJIATUBHYIO U BOCIHUTaTENIbHYI0. Ha OCHOBaHMM BBIJICIEHHBIX (PYHK-
Ui GOpMUPYETCsl CTATyC CHPaBEJIMBOCTH, KOTOpas MPOSBIAETCS B IOpUAUYE-
CKOU IIPAKTHUKE B PA3JIMYHBIX ACIEKTaX: KaK UJesd; KaK ITUYECKOE U HPABCTBEHHOE
TpeOOBaHUE, MPEABABIAEMOE K CyOBEKTaM, Y4acTBYIOIIUM IPHU OCYLIECTBICHUU
MPaBOCYANS; KaK HOPMa-IPHUHILIUII C KPATKUM OINMCAHUEM €€ CYUIHOCTH Wiu 0e3
TaKOBOI'0; KaK KpPUTEpUH OLIEHKH (COpa3sMEPHOCTH) MOBEACHUS YYAaCTHUKOB; Kak
LeJIb U 3a7a4a; KaKk OCHOBAaHHUE OTMEHBI WIM U3MEHEHUS PELICHMS IO JEIy; Kak

TpeOOBaHUE, PEABIBISAEMOE K BHIHECEHHOMY CYJOM IMPUTOBOPY WJIM UHOMY CY-
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neOHOMY perieHuIo. B psiie 3akoHOAaTeIbHBIX aKTOB CIPABEIIMBOCTh BOOOIIE HE
HaXO0JUT (POpMaTbHO-IOPUIUYECKOTO 3aKPEIUICHHS], HO BCE K€ BBIBOJIUTCS JIOTHYE-
CKUM ITyTeM. B CBSI3U C 3TUM aBTOP BBIIECISAET ABA TUIA BBIPAKEHUS UCCIELYEMOIO
dbeHomeHa B IEHCTBYIONIEM 3aKOHOJATENBCTBE — (POPMATLHO-FOPUIUYECKHUM U JIO-
TUYECKUU.

Mexay TeMm pa3HOIUIAaHOBBIM XapakTep (PUKcAIlMU CHPaBEIJIUBOCTH MOXKET
IIPUBECTU U MPUBOAUT K HEOJHO3HAYHOCTH, a IOPOU U MPOTUBOPEYMUBOCTH €€ I0-
HuMaHus. CIeICTBUEM 3TOTO ABJISETCS HEAJCKBATHOE TOJKOBAHHWE POJIM U 3HAUE-
HUS CIPaBEIJIMBOCTH B IOpUAMYECKON mpakTuke. [loaTomMy npencrapisieTcss HE00-
XOJUMBIM C(POPMYJIUPOBATH KOHIIEHIMIO CIPABEIJIMBOCTH U 3aKOHOJATEIBHO 3a-
bukcupoBaTh €€ (YHKIHMOHAJIBLHYIO POJb B CHUCTEME IIEHHOCTEH MOJIUTUKO-
IpaBoBOM AercTBUTENbHOCTH Poccuiickon denepannn.

IlepBas rnaBa nuccepTaluy 3aKaHYMBAETCS XapPAKTEPUCTUKON COOTHOILLIECHUS
CIIPaBEIJIMBOCTH M 3aKOHHOCTH, UMEIOIIAs B MOCJIEAHEE BpeMsi 0COOYIO aKTyallb-
HOCTb U IPAKTUYECKYI0 3HAYMMOCTb. Uepe3 cpaBHEHHE 3aKOHHOCTH CO CIIPaBEl-
JIMBOCTBHIO PACKPBIBAETCA TYMAHUCTUUECKUI MOTEHIMAN MPAaBa U 3aKOHOIATEJIbCT-
BA.

B nuccepranuu otmedaercss (GyHKIHOHAIBHOE CXOACTBO HCCIENyeMbIX (de-
HOMEHOB, COCTOSIIIIEE B TOM, YTO OHU (POPMATU3YIOTCS B IOPUCIIPYIACHIINN B Kade-
CTBE NPHUHLMIA IPaBa W MNPUHIUIIA HOPUIUYECKOU JESTEIbHOCTH, OXBATHIBAKOT
BCIO c(pepy MpaBOTBOpUECTBA, COCTABISIOT OCHOBY IMPABONPUMEHUTEILHON Jes-
TEJIBbHOCTH, 3aTparuBasi BOIMPOCHI 3alUTHI MPaB, CBOOO U UHTEPECOB YUYACTHUKOB
IPABOOTHOIICHHM, COOJIIOICHHS] PaBEHCTBA Tpa)KJAaH Mepe]; 3aKOHOM U CYJIOM U
YCTAHOBJICHUS] OOBbEKTUBHON MCTUHBI; SIBJISIOTCS KPUTEPHUSMU OLICHKU TOBEJCHUS
JIOAEH U JEUCTBUS HOPMATUBHBIX IPABOBBIX AKTOB, a4 TAK)KE CIIY’KAT OCHOBAaHHEM
OTMEHBI aKTOB MPABONMPUMEHEHUS, TPEJICTABISIOT U BHIPAXAIOT €IMHbIE TpeOOBa-
HUS K YIaCTHHKAM OOIIIECTBEHHBIX OTHOIICHHM.

[TpuHIIMTT €MHCTBA CMIPABEJIMBOCTH U 3aKOHHOCTH HE TOBOPHUT 00 MX TOX-
J€CTBEHHOCTH, HANPOTUB, HCCIEAYEMbIE€ KaTteropuu paszindarorcs. Couckarelb

IIPOBOAUT I'PAHUILy MEKJIYy HHMH IO PNy OCHOBAHMM: MO BPEMEHH BO3HUKHOBE-
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HUS, 110 00beMy (opManm3anuu B IOPUINICCKAX HOPMAX M JAPYTHX COIUATBHBIX
peryisTopax, Mo XapakTepy U HalpaBJICHUSIM pealn3aluu TpeOoBaHU, O CTPYK-
TypE U COJIEPKAHUIO.

BwMmecte ¢ TeM aBTOp MOAYEPKUBAET B3aUMOCBSI3b 3aKOHHOCTU W CIPAaBEIJIN-
BocTU. CripaBeyIMBOCTh KaK UCXOJHAs, ONpEIEIsAronas UAaesi COCTaBIseT HPAaBCT-
BEHHOE OCHOBAHUE BOZHUKHOBEHUS, PA3BUTUS U (PYHKIIMOHUPOBAHUSI 3aKOHHOCTHU.
B cBoto ouepenp, abCTpakTHOE MOHATHE CIPABEIIIMBOCTH HYKIACTCS B KOHKPETHU-
3anuu. TakuM HHCTPYMEHTOM BBICTYNAET 3aKOHHOCTh. OHA OnpeaensieT opuande-
CKHME TPaHMIIbl CIPABEJIMBOCTU U PETJIAMEHTUPYET CIOCOObI U CPEJICTBA €€ J10C-
TrKeHHsl. COCTOSIHME 3aKOHHOCTH CIIY’KUT NOKa3aTeJIeM MPU3HABAEMOM U TapaH-
TUPYEMOU TOCYIApCTBOM CIPABEIIIUBOCTH.

[IpobGnema cripaBeUIMBOCTH B pealiu3allii 3aKOHOB CYIIECTBYET, HO JIUIIbL B
paMKax 3aKOHHOCTU Kak mpoOiiema BeIOOpa perieHus. B To xe Bpemsi opuimaib-
Has Mepa CHpPaBEIJIMBOCTH, COJECPIAILAICA B IMPABOBBIX MPEANUCAHUAX U AKTAX
MPaBOIPUMEHEHUSI, HE BCErJa MPaBUILHO OCO3HAETCS JIIOJbMH U BBI3BIBAET HEO-
Bepue y obmectsa. OTcrofa cienyeT BhIBOJ: HE Bce (hOpMalIbHOE 10 3aKOHY CIIpa-
BEJJIMBO, a CIIEIOBATEIBHO, MEXK/1y 3aKOHHOCTBIO U CIIPABEIJIMBOCTHIO MOTYT BO3-
HUKHYTb M BO3HUKAIOT NMPOTUBOPEUUs. Y CTpaHEHUE MOJOOHBIX KOJUTU3UN MEXKITY
3aKOHHOCTBIO U CIIPABEJIMBOCTHIO — OJIHO W3 HAIIPABJICHUU MOBBIIICHUSI KA4€CTBA
1 3G (HEeKTUBHOCTH MPaBOBOM cucteMbl Poccuiickoit deneparuu.

Bo Bropoii riaase «CocmsazamenbHocmsb 8 poOCCUUCKOM Npagey COUCKATEb
PACKpBIBAET IOPUANYECKYIO MPUPOY, XaPAKTEPHBIEC NMPU3HAKU, CYIIHOCTh, COJEP-
YKAHHUE M COLMAJIbHOE Ha3HAYEHUE COCTA3ATEIIbHOCTH B FOCYAapCTBEHHO-IIPABOBOM
JNEUCTBUTENBLHOCTH, PA3TPAHUYMBAECT KATETOPUM COCTA3ATEIBHOCTH W JIMCIIO3U-
TUBHOCTH B MPaBE, UCCIEAYET POJIb U 3HAUCHHE MPE3yMIMIINi U (QUKIUI B COCTI3a-
TEJIbHOM IPOLECCE.

ABTOp HCCIIEIOBaHUS MOTYCPKUBACT aKTyaIbHOCTh MPOOIEMBI COCTSI3aTEb-
HOCTH B COBPEMEHHOM MPAaBOBOU JECUCTBUTEIBHOCTH, KOTOPAs YK€ MOIYYHIIa CBOE
KOHCTUTYLIMOHHOE 3aKPEIUIEHUE M aKTUBHO MPETBOPSETCS B KU3Hb. Mexay Tem

aHaJIn3 HeﬁCTBYIOIHCFO 3aKOHOAATCIIbCTBA JaCT OCHOBAHHA YTBCPIKAATH, YTO CO-
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CTA3aTEILHOCTh UMEET MHOTOACTIIEKTHBIA XapakTep. B CBsA3M ¢ 4eM B HAYYHOU JIM-
TEpaType CYLIECTBYIOT pazIU4HbIE (OPMBI BBIPAKEHUS HJIEU COCTA3ATEIbHOCTH:
a) KaK IpUHIMIA IOPUIUYECKOTO Mpoliecca, IPOsBIIAIONIEro ce0s B CTaAUM Cy1e0-
HOTO pazOuparenbcTBa; 0) Kak CBOMCTBA, XapaKTEPU3YIOLIEro OTIEIbHbIE CTaJAuU
CYJONIPOU3BO/ICTBA JTMO0 KOHKPETHBIE MPOLIECCyalIbHbIE NEHCTBUS; B) KaK (POPMBI
IOPUINYECKOTO MPOLECCca; T') KaK METO/1a TPaBOBOT0 BO3JAECHCTBUSA HAa OOIIECTBEH-
HbI€ OTHOLICHHUSI C IIeJIbI0 UX YHOPSAOUYEHHUS; 1) KaK CUCTEMbI METO/I0B, 00ecre t-
Baroned 2(PpdekTuBHOE pazpelieHue Jiena; €) Kak MEXKOTpPacieBOro HWHCTUTYTa
IpaBa; *) Kak IMPaBOBOr0 peXUMa IOPUIUUYECKOTO MPOLEcca, XapaKTEPU3YIOLIErO
cnetMPuKy (GopMbl, JEATEIBHOCTH, METO/A, IPUHIINIIA, CPEJICTB U MpaBUJl CyAO-
MPOU3BOJICTBA B €AMHON CUCTEME.

MHoroo6pa3ue B3IJISIOB YUYEHBIX-IOPUCTOB Ha OIpeAeieHUE IOPUANYECKO
IPUPOABI COCTAZATEILHOCTH MO3BOJISIET COMCKATENI0 MPUITH K BBIBOIY, YTO JlaH-
HbIi ()eHOMEH BbIpaxkaeT (HOPMaIbHBIA U MaTEPHAIBHBIM ACHEKT JO0Ka3bIBaHUS
ropuanyeckoro ¢akra. [1o3romy cocTs3aTenbHOCTh U 00eCIeYNBAET OPUIUIECKOE
npu3HaHue GakToB U 00CTOSTENbCTB. OTHAKO OHA OPUEHTUPYET CYJ HE TOJIBKO Ha
IOUCK MaTepuanbHON (OOBEKTUBHOM) MCTUHBI, HO U HAa YCTAaHOBJICHHE BEPOSTHO-
CTHBIX B3aMMOOTHOILIEHUIN YYaCTHMKOB HOpUIMYECKOro KoH(paukra. Takas KOHCT-
PYKIHSI COCTSI3aTEIbHOCTH BEAET K MEPEOLICHKE POJIM M 3HAYCHHUS (POpPMalIbHBIX
0COOEHHOCTEH IOPUIUYECKOTO MpOoIlecca B yIepOd YCTAHOBJICHHIO OOBEKTUBHOMN
UCTUHBI. B 3TOl CBA3M OlIeHKa JOKA3aTEIbCTB M0 ey JT0JKHA (POPMUPOBATHCS Ha
OCHOBAaHUU YCTAHOBJICHHBIX U JOKa3aHHBIX (pakToB. IMEHHO B 3TOM ciy4ae Cyn
MOJKET BBICTyIIaTh FapaHTOM OOECIeUeHus CIPaBeJIMBOCTH.

C y4eTroM M3J05KEHHOI'0 aBTOP PACKPBIBAET CBOMCTBA COCTA3ATEIBHOCTH, MO-
3BOJISIIOLINE CPOPMUPOBATH €€ CTATyC B IPAaBONPUMEHUTEIBHOU JESATEIbHOCTU
CyZIOB IpU paccMOTpeHuu crnopoB. CocTA3aTENbHOCTh BBICTYINAET T'apaHTUEH Jie-
MOKPATUYHOI'O MPABOCY/IUS, CIIYKUT UHCTPYMEHTOM 3aLIUThl IUYHOCTH, XapaKTe-
pU3YyEeT aKTUBHOCTb CTOPOH B IIPOLIECCE 3aILUThl 3aKOHHBIX MHTEPECOB, SIBISCTCA
CPEICTBOM pa3pelIeHuUs] MPOTUBOPEUUH, CIOCOOOM OIpeeeHHs MOOeTUTENs HiIn

JOCTIKEHUSI KOMITpoMHCca, (hOPMOil KOHKPETU3AIMK TIpaB B 00S3aHHOCTEH yda-
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CTHUKOB CyJIeOHOI0 Ipoliecca U UX B3aMMOOTHOIIEHUM APYT C IPYTOM U C CYJIOM,
METOJIOM JOCTHXKEHHUS 0OBbEKTUBHOCTH HCCIIEIOBaHUSI 00CTOSATEILCTB Jelia, Heo0-
XOAUMBIX JIJI1 YCTAHOBJIEHUS aJICKBATHOM KapTUHBI Ipouciienmero. Cocrsa3areb-
HOCTh — JO3BOJIMTEIBHBIA NPOLECC pealu3alMd CTOPOHAMHU CBOMX IIpaB IO OT-
CTaMBaHUIO 3aKOHHOI'0 MHTEpECA, YPEryJIMpPOBaHHBIM HOPMaMU IIPaBa U OCYILECT-

BIIIEMBIN B IIPOLIEYPHOM HOPSIAKE.

Ha ocHoBe BBIJIEJICHHBIX MPU3HAKOB (POPMYIHPYETCS ONMpenesieHue CoCTs3a-
TEIBLHOCTU: M0 OCYujecmeniemas noo pyKo8ooCmMeoM cyod 8 npoyedypHoMm no-
PpAOKe U pe2laMeHmUpOBaAHHAs 3AKOHOM 0esIMelbHOCHb CMOPOH N0 OMCIMAUBAHUIO
cgoetl No3uyuU NOCPeoCmeoM npedcmasieHus IPUOUYECcKUX 00KA3amenrbCms 8 ye-
JISIX BbISICHEHUsL U YCIMAHOBIEHUS. (PaKmMuueckux 0OCmosmenbcmes oeid.

WccnenoBanue mpupoasl UACH COCTSI3aTEILHOCTH, OMPEISIsIeMON Iopuande-
CKOW BO3MOHOCTBIO CTOPOH OOOCHOBAaTh B paMKaxX ACHCTBYIONIEro 3aKOHOJa-
TEJIHCTBA CBOO TIO3UIIMIO TI0 KOHKPETHOMY JIeTTy, TIO3BOJISIET YCMAaTPUBATh OIpeie-
JICHHOE CXOJ/ICTBO pacCMaTpHBAeMON KaTErOpHH C UACCH TUCTIO3UTHBHOCTH.

B 10 e Bpems, uMest 00IIie YepThl, TUCIIO3UTUBHOCTh M COCTS3aTEIHbHOCTD
CYILIECTBEHHO OTJIMYAIOTCS JAPYT OT JApyTa 1o cepe NelcTBUs, KPYyry CyObeKTOB U
BHENIHEH Gopme PpuKcaluu, HO TIIaBHOE — 1O COEP)KaHUI0. [[MCTIO3UTHBHOCTH 3a-
KITF0OYAeTCsS B BO3MOXXHOCTU CyOBEKTOB TpaBa JEHCTBOBATH MO CBOEMY YCMOTpE-
HUIO B IPOLIECCE YJOBJIETBOPEHUS CBOEro MHTepeca. A B COJEp)KaHUE COCTA3a-
TENBHOCTH BKJIIOYAETCS JCSITEIbHOCTh CTOPOH CyAeOHOT0 mporiecca Mo OTCTanBa-
HUIO CBOEH MO3UIIMU MOCPEACTBOM MPEICTABICHUS IOPUINUYECKUX JTOKA3aTEIbCTB
Y BBICKQ3bIBAHHIO MHEHHI TT0 BCEM IMO/IICKAIUM Pa3pelICHUIO BOIIPOCAM.

ABTOp HE COTJIaCeH C BOCIPHUATHEM JAUCTIO3UTUBHOCTH KaK CPEICTBA, CIIOco0a
OCYIIECTBJICHUSI COCTSI3aTEILHOCTH MM KaK MPAaBOBOW OCHOBBI COCTS3aTEIHLHOTO
mporecca. HanpoTus, 3T0 — BE caMOCTOSTEIbHBIC B3aMMHO BIIMSIONINE JIPYT Ha
Jpyra KaTeropuu. B3zamMmosmeicTBre COCTSA3aTeIbHOCTH W JTUCIIO3UTUBHOCTU Clie-
IyeT paccMaTpHBaTh Yepe3 COOTHOIICHHE WHUIIMATHBBI U aKTUBHOCTH CTOPOH B

JOCTHKEHUU LIEJIEN TIPAaBOCY IUSL.
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CocTs3aTeTbHOCTh BBICTYIIAET HEOOXOIUMOMN MPEANOCHIIKON JTEUCTBUS JTHC-
MO3UTUBHOCTU. B CBsI3M ¢ 3TUM coOitofieHue TpeOoBaHUM COCTA3aTEIBHOCTU CITy-
KAT BAKHEUIIIMM CPEJICTBOM, MO3BOJISIONIMM CTOPOHAM CBOEBPEMEHHO PEaln30-
BaTh CBOU IpaBa (IIpaBO OTKa3aThCA OT MCKa, OOBMHEHUs MO0 Mpu3HatTh ero). U
HA000POT, peanu3alsi CTOPOHOU JEHCTBUN PacHOpSIUTEIHLHOTO Xapakrepa (Ha-
pUMEp, MIPUHATHE MEP MO 0OECIIEYEHUIO HCKA) SBIIAETCS TApAHTUEN OCYIIECTBIIE-
HUSI UMM 1IpaBa Ha OTCTaWBAaHHWE CBOECH MO3WIMU B JICJI€, HA JOKA3bIBAHUE CBOEU
MPaBOTHI. A 3HAYUT, JUCMO3UTHUBHOCTh — HEOOXOJAMMOE YCIIOBHE PeaiM3alluu CO-
CTA3aTEJIbHOCTU B FOPUINYECKOM MPOLIECCE.

Bropas riaBa npuccepranuy 3aKaHYMBAETCSl XapaKTEPUCTUKON (PYHKIIMOHAIb-
HOM pOJu mpe3yMnuuidi 1 QUKL B COCTA3ATENIbHOM MPOLECCE, KOTOPHIE MO3BO-
JSI0T 3a()UKCUPOBATHh MPU3HAKH COCTA3ATEIHHOCTH, a TAKKE BBISIBUTH OCOOCHHO-
CTHU COCTA3aTENBHOTO MPOLECCA, B TOM YHUCJIIE U €r0 HEIOCTATKH.

Pe3ynpratom wuccnemoBaHus CTal BBIBOJ O MHOTOACHEKTHOM HA3HAYCHUU
MPE3yMIILHUI B MPOLIECCE PA3PELIEHUs JIeJIa 110 CYyUIECTBY. Bo-nepsvix, npe3yMil-
IIUS CIIOCOOCTBYET «IKOHOMHH MPOIECCYaTbHBIX CPEJCTB U YCUIIUI», TaK KaK OHA
BIIUSIET HA MPEAMET JOKA3bIBaHMsI, COKpaias ero ooreM. B omHmMX ciydasx mpe-
3YMITLMS YKa3bIBa€T Ha OOCTOSITENbCTBA, HE MOJJIEKAIINE AOKa3bIBaHUIO. B npy-
TUX — BBOJIUT KPUTEPUU OTHOCUMOCTH U JIOIMYCTUMOCTH JOKA3aTeJIbCTB MO Ny,
IpoLEaypy OIICHKM KadecTBa MPEJICTABIAEMON 0Ka3aTelbCTBEHHOW HH(pOpMa-
nuu. B TpeThux cilydasix oHa BbICTynaer (opMaabHO-IOPUIUYECKUM CIIOCOOOM
MPEOJOJIEHNS] HEYCTPAHUMBIX COMHEHUM MPABOMPUMEHUTEISI OTHOCUTEIBHO JOC-
TaTOYHOCTH J0Ka3aTENbCTB.

ABTOp HE COTJIACEH C CYIIECTBYIOUIECH B HOPUIUYECKON JIMTEPATYPE MO3ULIU-
eii, B KOTOPOH MPE3IOMUPYEMBIi (DAKT «BOOOIIEC HE MOJJICKHUT JIOKA3bIBAHHUIO B CH-
7y OOJIBIION BEPOSITHOCTH €T0 CYIIECTBOBAHUS» U OCBOOOXKIAET YUACTHUKOB MPO-
necca OT JoKa3biBaHWs. HampoTuB, ITHCCEPTAaHT MOJAraeT, YTo MNPE3yMILUs HE
BCET/la BBICTYNAET OCHOBAHHWEM OCBOOOXKIIEHUS OT JIOKa3bIBaHUS, B OTIMYHUE OT

OOIIIEN3BECTHRIX M MPEIOJUIHAIBHBIX (akToB. B momaBistomeM OOJbIIMHCTBE
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CJIy4aeB MPE3yMNIUU MPeayCMaTpUBAIOT MPOIECCYATbHYIO AESTEILHOCTh MO JO-
Ka3bIBaHHUIO U OIICHKE JIOKA3aTeJIbCTB.

Bo-emopwix, Tpe3yMIIMU BBICTYIAIOT YCJIOBHUEM pacHpeaesiCHUsT OpeMeHU
JIOKa3bIBaHUSI MEXy cTOpoHaMU. C MOMONIBIO MPE3YMIIIIUM B XOJI€ IOKa3bIBaHUS
JIOCTUTACTCS BO3MOKHOCTh BO3JIOKHUTHh Ha KaXKJIOTO0 Y4YaCcTHHUKa Iporiecca Opems
NOATBEPKACHUS JOKAa3aTEeIbCTBEHHBIX (akToB. braromaps sTomMy peain3yercs
MPUHIINAI CTIPABEIJIMBOCTH B COCTSA3aHUU CYOBEKTOB MpPaBa.

B-mpemwux, npesymniuu GopMUPYIOT BHYTPEHHEE YOCSKACHUE MPaBONpUME-
Hutensa. Hepenko cya, paspelias KOHKPETHOE IOPUIUYECKOE JI€J0, B CBOCH Jies-
TEJILHOCTH HE TOJIBKO PYKOBOJCTBYETCS TPEOOBAHUSAMHU FOPUANICCKUX HOPM, HO H
npuberaeT K (aKTUYECKUM TMPENOIOKESHHUSIM, TaK KaK OHU OTPAXKatOT ONPEICIICH-
HbIE 3aKOHOMEPHOCTH B Pa3BUTHH MPABOOTHOIICHUH, 00OJierdast mpaBONPUMEHHTE-
JITO OLICHKY JICSTHUW CTOPOH B IIpaBe U Ipoliecce.

B-uemeepmuix, poiib Mpe3yMIIUA B COCTSA3ATEIHLHOM IPOIIECCE 3aKITHOYACTCS
B UX BJMSHUW HAa UTOTOBOE PEIICHUE IO ACTYy, OIpaHUYECHUH BO3MOXHOCTH BbIHE-
CEHHUSI TPOU3BOJBHBIX, HEOOOCHOBAHHBIX PEIICHUH, OTPaXKJEHUU YYACTHUKOB
nmporecca OT OIMMOOK FOPUCAUKIIMOHHBIX OpraHoB. IloTomy, MpuHHMAas TO WU
WHOE pelleHue, Cy1 JOJKEH UCXOIUTh U3 MPE3yMIIIIMN PaBEHCTBA BCEX BUJIOB JI0-
Ka3aTeJIbCTB.

@DUKIUA B COCTA3ATEIILHOM MPOIIECCE — ATO UCKIIOYEHUE U3 MPABUI MPOU3-
BOJICTBA 10 i€y, 0€3 KOTOPBIX HEJb3s MPAaBWIHHO U CIPaBEJIMBO PACCMOTPETh U
pa3peluTh puandecKkoe aeno. VMcnons3oBaHue AaHHOTO IMpUEMa B CYAONPOU3-
BOJICTBE IPEIOCTABIISICT CYIIECTBEHHBIE BBITOJIBI JUIsl OJTHOW U3 CTOPOH, M30aBJIsis
OT HEOOXOAMMOCTH JaBaTh U3JIUIITHUE OOBSICHEHUSI MO MOBOJY TEX WJIM MUHBIX 00-
CTOSITEILCTB Jena. [loToMy 3akoHOIATENbHOE 3aKperuieHue (GUKIUA ToOyKIaeT
YYaCTHUKOB TPOIECCYyaTbHbIX OTHOIICHUH JTUOO COBEPIIUTH OINpEJICIeHHbIC JTCH-
CTBHSL, INOO OTKA3aTHCS OT UX BBIIIOJIHEHUS.

C y4eToM JTaHHOTO OOCTOSTEIBCTBA ABTOP MPUXOAUT K BBIBOAY, YTO (PUKIIMH
B COCTSI3aTEIbHOM MPOIECCE CIYKAT CPEJCTBOM COOJIIOJEHUS MPOIECCyalbHBIX

dbopmanbHOCTEHN, 3aKperuisisi 0COOBIN MOPAJIOK pealnu3auu NpaBoBbix HOpM. Duk-
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MU pabOTAOT Ha YIKOHOMHIO MPOIECCYATbHBIX CPEACTB, HEOOXOAMMBIX JIJIST PETY-
JUPOBAHHUS OOIIECTBEHHBIX OTHOIICHUN, W JIETAl0T MPOIECCyalbHbIE OTHOIICHUS
0oJiee JOTUYHBIMU, IPOCTHIMU U TOHATHBIMH.

JluccepTaHT MOMUEPKUBACT B pabOTE BaXKHOCTh HE TOJIBKO MPABWIHLHOTO MPH-
MEHEHHS PE3YMITIHUN 1 (PUKIMI B COCTI3aTEIILHOM IPOIECCe, HO M HaJJIexKaIee
oopmiienue ux ucnonb3oBanus. Hecobmoaenue 3toro tpeboanus OyaeT o3Ha-
4yaTh HE3aKOHHOCTh M HECIIPABEIJIUBOCTh CYJICOHOTO PEIICHHS.

B Tpetneii rnaBe «/Ipobriemvt coomHouleHus cnpaseodiu8ocmu U cocmsasa-
MeNbHOCMU 8 IPUOUYECKOl NpaKkmuke) HAa OCHOBAHWU aHalu3a HOPUIUYECKOU
MPaKTUKW COUCKATEIb paccMaTpUBaeT MpoOIeMbl, BOSHUKAIOIIUE B CBSI3U C pPeaIl-
3aUMEN CIPABENIMBOCTU M COCTA3ATEIBbHOCTA B TMOJUTUKO-IIPABOBOU JIEMCTBU-
TEJIBLHOCTH; BBIABISAET (haKTOPHI, OKA3BIBAIOIIME CYIIECTBEHHOE BO3JICHCTBHE Ha
ypoBeHb UX 3(PGHEKTUBHOCTH; aHATU3UPYET (PyHKIIMOHAIbHBIE BO3MOYKHOCTHU CTIpa-
BEJIJIMBOCTH U COCTSI3AaTEIbHOCTH B MPOIECCE JAOKA3bIBaHUA U (POPMYJIUPYET BBI-
BO/IbI Y MPEIJIOAKEHUS TI0 PA3PEIICHUIO UMEIOIINXCS TTPOOIIEM.

B nuccepramuu nenaercs BbIBOJ, YTO CIPABEIIMBOCTh U COCTA3ATEIIBHOCTD
HanOoJIee TTOTHO MPOSIBIISIOTCS B OTIPaBiICHUU MpaBocyaus. O6e KaTeropuu, mo-
JepkuBas U obOecrieurBas MOPSIOK Pa3pelIeHUs] MPABOBBIX CIIOPOB, BHICTYMHAIOT
MOKA3aTeNsIMU JIEMOKPATUYHOCTH CYJOMPOU3BOJCTBA, TapAHTUSIMU OOECIICUEHUS
IpaB ¥ 3aKOHHBIX MHTEPECOB CTOPOH CyaeOHOTO Tporecca. JleicTBeHHOCTh U d(-
(EeKTUBHOCTh 3aKPEIUICHHBIX B IPOILIECCYaAIbHBIX 3aKOHAX OCHOBOIOJATraromux
Hayajl 3aBUCAT OT COOJIIOJIEHUS MPUHIMIIA PABHOIMPABUSI CTOPOH, KOTOPBIA Mpe-
CTaeT IVIaBHOM MPEANOChUIKON CIPaBeIIMBOIO COCTsI3aHus. Bmecte ¢ TeM aBTOp
pa3nuyaeT CupaBeIJIMBOCTh U COCTA3ATEIBHOCTH MO Py OCHOBAHUM.

B mpaktuueckoMm Iu1aHe CHpaBeIMBOCTh M COCTA3ATEIBHOCTHh HAaXOIATCA B
TECHOM B3aMMOJCHCTBHH, TTOCKOJIbKY (haKTHUECKHE OOCTOSATENIHCTBA JieJia OLCHH-
BAIOTCSl MPU HAIWYUU COBOKYITHOCTH OOOCHOBAaHHBIX M JOCTOBEPHBIX JOKa3a-
TEJIHCTB U Ha OCHOBE OONICTIPHU3HAHHBIX MPUHIIUIIOB U TPEOOBAHUM CIIPABEIJIMBO-

CTH (BO3M€3£[HOCTI/I, IMPONOPHHUMOHAIIBHOCTH, 3aCITYKCHHOCTHU U T.I[.).
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B To e Bpems aHanu3 cyaeOHO-apOUTPaKHOW MPAKTUKHA BBISBHJI MHOTOYHC-
JICHHBIE IIPOTUBOPEYHUS MEXy IIPUHIUIIAMU CIIPABEIIMBOCTU U COCTA3ATEIBHOCTH
B MpPaBONPUMEHUTENTBHOM Iporecce. C OIHON CTOPOHBI, U3bSIHBI B CYyICOHOU
IIPAKTUKE OIOCPENOBAHBI OTCYTCTBUEM BCECTOPOHHEIO OTPa)XCHUs KOHLIEIIUU
COCTSI3aTEJILHOCTH B POCCUIMCKOM 3aKOHOJATENbCTBE, a C APYrod — HeOE3yKOpHU3-
HEHHBI B 3TOM OTHOUIIEHWH WU CYyJIbW, OTPAHUYMBAIOIINE MpaBa TOW WA UHOM CTO-
POHBI B yU4aCTUU B CyJIEOHBIX MPEHUAX U MPOIIECCE B 1IEJIOM, IPEICTABICHUN U UC-
CJIE€0BAaHUU JOKA3aTEIbCTB.

Tperpss raBa guccepTalny 3aKaHYMBAETCS KOMIUIEKCHBIM HCCIEIOBAaHUEM
(GYHKIMOHAIBHOTO Ha3HAUYECHMSI CTIPABEIJIMBOCTH U COCTSI3aTEILHOCTH B IMPOIIECcCe
JIOKa3bIBaHUs. ABTOP JIETAET BBIBOM, YTO POJIb COCTA3aTEIbHOCTH IPUMEHUTEIBHO
K IPOLIECCY JIOKA3bIBAHMS 3aKJIFOYAETCS B TOM, YTO, BO-IIEPBBIX, KaXKJasi CTOPOHA
J0JIKHA 00J1a1aTh PaBHBIMU MPOIIECCYATbHBIMU BO3MOKHOCTSMH MPU YCTaHOBJIE-
HUU (PaKTUYECKUX OOCTOSTENLCTB JIejia B CY/IC; BO-BTOPHIX, BO BHUMAHHE JOKHBI
MPUHUMATHLCS JOBOJIBI CTOPOH, 3asBICHHBIC B XOJIe Cy/IeOHOTO pa3dHmpareahCcTBa
10 MEPBO MHCTAHIIUU;, B-TPEThUX, TPEOOBAHUS CTOPOH JIOJKHBI TTOATBEPKAATHCS
COBOKYITHOCTBIO JIOKa3aTENbCTB, @ HE 3aMEHATHCA MOJ03pEHUEM, IpeayOekIeHu-
€M U SMOLUSAMMU.

TpeOoBaHus ke CHpPaBEIJIMBOCTU B NIPOLECCE JOKA3bIBaHUSA HAXOIAT CBOE
BBIPAKEHUE, BO-TIEPBBIX, B 3ampeTe Mpu (POPMUPOBAHUH TOKA3ATEIHCTBEHHON Oa-
3bl COBEpIIATh ACHCTBUS, YHH)KAIOIIME YECTh M JIOCTOMHCTBO ONIOHEHTa, JOOU-
BaTbCid OOBACHEHHI YYaCTHHKOB IPOLECCA IOCPEACTBOM YIrpo3 M HACUIIMS, «JIO-
BYIICK» U «XUTPOCTEN»; BO-BTOPHIX, B UCKIIOUEHUU MPEAB3ATOCTU, CyOBEKTUBHO-
CTH MPU PACCMOTPEHHMH Jelia, HEOPEKHOCTH M HEBHUMATEIbHOCTU B MPUHSATUU
pELICHUN 10 AENy; B-TPETbUX, B HEAONYIIECHUHN HAPYILICHUS MMPOLECCYaTbHOIO 3a-
KOHOJIaTEJIbCTBA.

B 3akarodyeHnu padoOThl MOJABOASATCS MTOTHM IPOBEIEHHOI'O HMCCIEIOBaHUS,
(bOopMyIHPYIOTCSI OCHOBHBIE TMOJOXKEHUS U BBIBOABI paboThl. [Ipu aTOM OTMEUaer-

CiA, 4TO HpO6HCMa B3aMMOCB3U CIIPABCIMBOCTH U COCTA3ATCIIBHOCTU B IOPUINYIC-



23
CKOU IPAKTUKE OCTAETCS M IO CEU IEHb B 3HAYUTEIBHOM MEPE NUCKYCCHOHHOU U

TpeOyeT moceayomen yriny0aeHHON pa3padoTKH.

OCHOBHBIE TYBJIMKAIIUA 11O TEME JUCCEPTAIIUAN
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