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OBIIAA XAPAKTEPUCTUKA PABOTbI

AKTYyaJbHOCTb TeMbl Hcciie0BaHus. [IpuMeHeHne 3aKOHOB THAICKTHKA
B MpoLIECCe MCCIEAOBAHUS MPABOBBIX MPOOIJIEM SIBISIETCS HEOOXOJMMBIM YCIIO-
BHEM HX YCIICIIHOTO HAyYHOTO peulieHus. B CBs3M ¢ 3TMM NpHu M3y4eHUHn Npasa,
MPaBOBOM CHCTEMBI, NIPABOBOM >KU3HHM OOIIECTBA CETOJHS aKTUBHO HCIOJNB3Y-
IOTCSI B Pa3HOI CTENICHH, B PA3HBIX CBA3SX, paKypcax M KOHTEKCTaX MpaKTHUe-
CKH Bce (puIoco(CKIe KaTerOpUU: CYIHOCTh U SIBJICHHE; COepKaHue u popma;
MPUYMHA U CJIACTBHE; HEOOXOANMOCTD U CIIy4allHOCTh; BO3MOXKHOCTh M JICHCT-
BUTCJIIBHOCTD, JIOTHYCCKOC U UCTOPUIECCKOC; MECPEXOJ KOJINICCTBCHHBIX U3MCHE-
HUH B KaUECTBEHHBIC U JP.

B Hacrosmieit paboTe M3 MEPEYHCICHHBIX KaTErOpUH paccMaTpHBAIOTCS
JIBE — BO3MOJICHOCHb U 0eliCIBUMEeIbHOCMb, UX TIPOSBICHHE B IPAaBOBOW CHC-
Teme oduiecTBa. [Ipu 3TOM IHcCepTaHT HE CTaBUT LEJbIO OAPOOHOE HCCIENIO0-
BaHHE BCEl NPaBOBOM CHCTEMBI KaK TaKOBOW, MOCKOJBKY JaHHas MpoOiema
JIOCTaTOYHO TMOJHO OCBEIIEHA B JINTEPATYPe — COBETCKOH U MOCTCOBETCKOM.

CrpyKTypa npaBoOBOH CHCTEMBI BKJIIOYAET B CEOsl MHOXKECTBO JJICMEHTOB. B
JUCCepTalMK aHATU3UPYIOTCS JIMINb HauOoJiee BaXkKHbIC, KIIOYEBBIE W3 HUX
(HOpMBI TIpaBa, MPAaBOOTHOLIEHHS, CyObEKTHBHBIC NpaBa M IOPHIMUYECKHE 00s-
3aHHOCTH, MPaBOJIEECIIOCOOHOCTh), UMEIOLINE TIEPBOCTENICHHOE 3HAYEHUE LIS
YSICHEHUSI NPaBOOOPA3YIOMNX M NPaBOPEATH3YIOMINX IPOLECCOB, PACKPBITHS
MeXaHH3Ma IMPaBOBOTO PETYJINPOBAHUS, MOBBIMIEHUS 3(P(PEKTHBHOCTH 3aKOHO-
JaTeJIbHON Y IPaBOIPHUMEHHUTENILHOM MTPAKTUKH, B KOTOPBIX HanOOJIee HArTISAHO
TIPOSIBIISIIOTCSL KATETOPUH BO3MOKHOCTH U A€HCTBUTEIBHOCTH.

Otpaxast HanOoJyee oOImue 3aKOHBI OOBEKTHBHOTO MHUPa, BO3MOXKHOCTh U
JeWCTBUTENBHOCTD, C OAHOW CTOPOHBI, IIOMOTAOT ITIOJIHEE TO3HATh CYIIHOCTH
IIPaBOBBIX ()EHOMEHOB, 3aKOHOMEPHOCTH UX Pa3BUTHS, C APYrol — CHocooOCT-

BYIOT TIOJIyYEHHIO W HAKOIUIEHHIO HOBOW MH(oOpManuu o HuX. braromaps mm
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MOXXHO TIOJIHEE TI03HAaTh OOBEKT MCCIICIOBAHMS: HE TOJIBKO YBHUJIETh €TO TAKUM,
KaKUM OH MpE/ICTaeT B JaHHBIIl MOMEHT, HO U BBISIBUTH TEH/ICHIIMY U3MEHEHHS B
Oynymiem.

VYscHEeHNe THOCEOJIOTHYECKOH IPHPOABI U CHEHU(UKH BO3MOKHOCTH H
JIEHCTBUTENILHOCTH MO3BOJISIET HIEpelTH Ha OoJiee riryOOKHH ypOBEHb OCMBICIIE-
HUSL psiia IpobiieM IOpHIMYECKOH HayKH, B YaCTHOCTH, TEOPHU HOPMBI IpaBa,
MIPaBOOTHOUIEHUS, NPAaBOCYOBEKTHOCTH, pEaln3aluu CyObEKTHBHBIX MpaB U
3aKOHHBIX MHTEPECOB, COBEPIICHCTBOBAHUU CHCTEMBI 3aKOHOJATEIbCTBA U T.1.
OHO TaK)xe MOMOTraeT CBECTH K MHHHUMYMY HPUHATHE HOPMAaTHUBHBIX aKTOB,
MIPOTUBOPEYANINX OOBEKTHBHBIM MOTPEOHOCTSIM Pa3BUTHS COLUAIBHON NEHCT-
BUTEJIBHOCTH.

Bousee Toro, 6e3 azmekBaTHOTO y4eTa JTUAJCKTUKU COUYETaHUsI BOSMOXHOTO 1
JIEWCTBUTEIILHOTO 3aTPYyAHUTENbHBI POTHO3UPOBAHKE, TNIAHUPOBAHUE, MTPUHS-
THE CTPATETHYECKUX PEHICHHH B 00JIacTH rocyaapcTBa u mpasa. VIMEHHO mo-
9TOMY yKa3aHHbIC KaTeTOpPUH UMEIOT /sl FOpUINYECKON HayKu (yHIaMeHTallb-
HOE, METO/I0JIOTHIECKOE 3HAYCHHE.

Br16op xateropuii BO3MOKHOCTH U JCHCTBUTEIFHOCTH B KadeCTBE MpeaIMe-
Ta HCCIICOBAaHMUS OCHOBBIBA€TCS HE TOJBKO Ha TEOPETHKO-NO3HABATEIBHBIX
3agagax. OH 00ycIOBIIEH TakKe KOHTEKCTOM COBPEMEHHOI CTyNeHHW oOmiecT-
BEHHOTO Pa3BHUTHUSI U, NPEXKAE BCETO, HEOOXOAMMOCThIO OOBSICHEHHS H3MEHE-
HUM, MPOM3OIIEAMNX B CTPYKTYpe MOJIMTHUKO-NIPaBOBOM cucteMbl Poccum 3a
MOCJIEHEE BPEMSI.

B nmTeparype crnpaBesIMBO OTMEYaeTcs, YTO MpobieMa B3aUMOCBSI3H BO3-
MOYKHOCTH U JICUCTBHUTEILHOCTH MPE/ICTABISIETCSI 0C000 371000/IHEBHOM B CBETE
HECOBIBIINXCS HANEKI M OXWUIAHUM, YTBEPAMBIIMXCS B MAacCOBOM CO3HAaHHMU
JOZICH 3a BpeMsI TIPOBEACHUS «IIOKOBEIX pedopm» B 90-¢ Toabl. JleficTBuTeNnsb-
HOCTb OKa3ajlach COBCEM HE TOH, Ha KOTOPYIO pacCUMTHIBAIM B Hayajle Mpeoo-
pasoBanuii. B pesynbTare J0nMyIieHHBIX B X01¢ pehOpM OIIMOOK, MOCIICIITHOCTH
1 HEKOMIIETEHTHOCTH OBLIO YIYIIEHO MHOTO 803modcHocmeti (H.M1. Marty30B).

[MonsTHS «BO3MOXHOCTB» U «JCHCTBUTEIBHOCTEY OUYCHD YaCTO BCTPEUAIOT-

CiA B /:[eﬁCTBonmeM pOCCHﬁCKOM 3aKOHOJAaTCIbCTBE. BHuMmaTenbHbIE aHATUTHKA



CKpYIIyJIE3HO TOACYMTAIM, YTO, HAIPUMeEp, TOJBKO B ['paskmaHCKOM KoJeKce
P® TepMHH «BO3MOXKHOCTEY» HCHOJIB3yeTcs 129 pa3, YTO HAMHOTO IPEBHIIACT
YHCIIO CIy4aeB yNOTPeOJICHUS TEPMHUHA JICHCTBUTEIBHOCTH». DTO TOBOPUT O
TIPHOPUTETHOM PO BOIMOXKHOCTEH B mpase ' .

Cama MHOTOTpaHHas JAEHCTBUTEIBHOCTH MOPOXIAET PazHOOOpa3HbIE BO3-
MOJKHOCTH, KaK >KeJaTeNIbHble, TaK U HeXeJaTelIbHbIe, MPOrPECCUBHbBIE U PEr-
peccuBHble. Kakas U3 HUX NMPETBOPUTHCS B XKH3Hb — 3aBUCHT BO MHOTOM OT
BBIOOpA, IeJICHAIPaBIICHHBIX JICHCTBUI caMUX CyOBEKTOB Mpasa (PsI0OBBIX Ipa-
JKJIaH, COLMAJIbHBIX TPYII, FOCYAapCTBa), UX MMOTPEOHOCTEH, JKEeIaHUH, CTpeM-
neHuil. BaxkHO Takxke, 4TOOBI MPaBOBbIE BOSMOXKHOCTH 0a3MPOBAINCH Ha 3aKO-
Hax ¥ MHBIX HOPMAaTHBHO-TIPABOBBIX aKTaX, a HE HAa CHIOMUHYTHOM I€JIeCO00-
Pa3HOCTH — IOJIMTHYECKOH, HMJEOJIOTHYECKOH, NMparMaTHYecKol WM KakKou-
1160 UHOM.

[Tpn 3TOM HEOOXOANMO UMETh B BUAY Pa3IMYHYIO COIHAIBHYIO IECHHOCTh U
3HAYUMOCTb T€X HJIM MHBIX BO3MOXKHOCTEH; HayYUThCS NPEABUACTH MOSBICHHUE
«HEHY>KHBIX» BO3MOXKHOCTEH B MPAaBOBOH CHUCTEME, CACPIKUBATh UX Pa3BUTHE;
HE TOIMEHATH AEHCTBUTEIBHOCT ()OPMAIbHON BO3MOXKHOCTBIO; HE IPUHUMATh
BO3MOJKHOE 32 JICHCTBUTENbHOE. BCsiKas HEeOOIEHKa MITH TTEPEOLIeHKa BO3MOXK-
HOCTEH HEen30€XHO ITPHUBOJINUT K OIIMOKaM Ha IpaKTHKE.

Bce BhInen3inoxxeHHoe U 00yCIIOBHIIO BHIOOP TEMBI AUCCEPTAIMH, JKEJIaHHE
aBTOpPa BHECTH ITOCHIIBHBIN BKJIA/l B €€ H3yUCHHE.

CreneHp pa3paGoTaHHOCTH TeMbl U TeOpeTHYeCKasl OCHOBA McCJIe0-
BaHMsl. HeoOXoaMMOCTh 00LIETEOPETHYECKOr0 HM3YUeHHsl 3asBICHHON TEMBbI
00yCJIOBIBAETCS HEYJOBIETBOPUTEIBHBIM COCTOSHHEM €€ pa3paboTKH B OTe-
YECTBCHHOW IOpPHCHPYACHINH. VIMEIOTCS JMIIb HECKOJBKO (B OCHOBHOM JKYp-
HAJIBHBIX) MTyOJIMKAMi COBETCKOTO M IIOCTCOBETCKOT'O NEPUOJIOB, 3aTParuBaro-
mux JaHHylo npobnemy (B.M. Bapanos, FO.A. Bexopes, T.b. EBnammnuesa,
J.A. Kepumos, JI.C. AABuu, H.W. Mary3os, U.B. [lepmmHa), KOTOpbIe CBUAE-

TCJIBCTBYIOT O BO3pacTarOlICM BHUMAHUHN K paCCManHBaeMOﬁ Teme. Kom-

' Cm.: bapanos B.M., Esnamnuesa T.b., Ilepwuna U.B. JIeiCTBUTEIIEHOCTh U BO3ZMOXKHOCTH B
IpaBe: MOJINTHKO-IOpHANIecKe aciekTsl / dunocodust npasa. 2005. Ne 1. C. 10.
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TUIEKCHOTO K€ MOHOTPa()UIEeCKOT0 HCCIICJOBAHUS KATCTOPHIA «BO3MOKHOCTEY H
«IIEHCTBUTEIBHOCTY B IPABOBOH CHCTEME HE MPOBOIMWIOCH. FIMEHHO Ha ycTpa-
HEHHE yKa3aHHOTO Mpo0esia U HalpaBieHa JaHHas padoTa.

TeopeTn4eckyro OCHOBY JWCCEPTAIIMH COCTABIIIN TPYIBI (HHIO0CO(OB TIpO-
nutoro: Apuctotens, . bpyno, Terens, T.'0o66ca, I'. Jleitonuma, [I. Jlokka,
U. Kanra, [{unepona, a Taxxke padots! K. Mapkca u @. DHrenbca.

Bruti OCMEBICTICHBI M MICTIONTB30BaHBI HAYYHBIC Pa3pa0OTKH OTEYEeCTBECHHBIX
¢unocodor: H.A. bepnsera, UM.A. Uneuna, C.A.JloceBa, A.M. MuHacsHa,
I1.1. Hoeropoanesa, JI.H. Cysopora, JI.B. Tapacosa, E.U. Tpyberkoro,
B.II. TyrapunoBa, = M.H. PyTkeBuua, B.A. Yarnna, A1l HentynuHa,
A.E. ®ypmana u ap.

B cBocii paboTe aBTOp TaKkke OMUPAICS Ha TPYABI COBPEMCHHBIX TEOPETH-
koB mpasa: C.C. AnexceeBa, M.U. baiituna, B.M. bapanosa, H.B. Butpyxka,
H.H. Bonenko,  JL.U. I'myxapesoii, T.B. Kamanunoii, [.A. Kepumosa,
C.A. Kupeesoii, B.W. Kpycca, B.JI. Kynanosa, [.A.Jlununckoro, A.b. Jlu-
ctotkuHa, E.A. Jlykameoit, B.A. Jlrobammia, I'.B. Mamsuesa, M.H. Map-
yenko, A.B.Mansko, H.U. Maty3oBa, A.C. Mopposua, C.B. Ilonenunoi,
T.W. Pagsko, @& .M. PasiHoBa, O.I0. Pribakoga, B.K. CamurymimHa,
N.H. Censikuna, B.N. Cunrokoga, M.E. Tapacosa, B.A. Toncruka,
P.JI. Xauatyposa, O.1. I{pi0ynesckoii, B.M. lllaguposa u np.). Uxen ykazan-
HBIX aBTOPOB COCTABWJIM HEOOXOIUMBINA TEOPETHIEeCKUN (hyHIAMEHT IS U3yde-
HUS pacCMaTPUBACMBIX KAaTETOPHA U CIIOCOOCTBOBAIH (POPMHUPOBAHUIO METOIO-
JIOTHYECKUX OPUECHTHPOB, KOTOPHIMUA PYKOBOJCTBOBAJICS JAUCCEPTAHT B MPOIICC-
ce pa3pabOTKU TEMBI.

Henbio auccepTanMOHHOrO MCCIETOBAHUS SBISCTCS KOMIUIEKCHBIH TEO-
PETHKO-TIPAaBOBOM aHAIN3 (HMIOCOPCKUX KATCTOPHIA «BO3MOXKHOCTBY M «JIEHCT-
BUTEJILHOCThY» B IPABOBON CHCTEME; PACKPBITHE WX CYIIHOCTH, COJCPIKAHUS,
B3aMMOJICHCTBHSA, (DOPM TIPOSBICHUS B IOPUANICCKUX TOHATHSIX U KOHCTPYKIIH-
SIX; BBIPAOOTKAa HEOOXOIUMBIX MPEUIOKCHIH U PEKOMEHIANNH, HAIPaBICHHBIX
Ha Oosiee P(PPEKTHBHOEC MPETBOPECHUE MPABOBBIX BO3MOXKHOCTCH B pEalIbHYIO

CHCTBUTEIIBHOCTD.
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B cooTBeTcTBHM ¢ yKa3aHHOH II€IbI0 OBIIIM ITOCTaBJICHBI CIICIYONINE 3a/1a-
YH, OTPAXKAIONIIE OCHOBHBIE WU U TIOJIOKEHUS TUCCEPTALIH:

— paccMOTPETh BO3MOXKHOCTD M JJEHCTBUTEIBHOCTD KaK MapHbIC GuiIocod-
CKHE KaTeropuH, PacKphITh UX COJIEPKAHHE, THOCEOJIOTHIECKYIO MIPUPOJLY, OCO-
O6eHHOCTH 1 (POPMBI BRIPDAXKECHUS B IOPUANIECKUX SIBICHUSAX;

— 0000IINTh U KPUTUYECKH OCMBICIHUTh COCTOSIHAE HAay4HOH pa3paboTKH
poOJIEMBI COUETaHHSI BO3MOKHOCTH M ACHCTBUTEIBHOCTH B IIPABOBOM CHCTEME;

— copMynupoBaTh MOHATHS MPABOBOM BO3MOXKHOCTH M NPABOBOM JieHcT-
BUTCJIIBHOCTH, OTTPAHUYNTL UX OT HEIIPAaBOBbIX (OGHIeCOLII/IaJ'IbH]:IX) BO3MOXXHO-
CTEH U peaJIbHOCTEM;

— YCTaHOBHUTH COOTHOIIEHHWE M B3aHMMOCBSA3b IIPABOBOI BO3MOXHOCTH H
MPaBOBOM JAEHCTBUTEIBHOCTH CO CMEXHBIMH ITPABOBBIMU SIBICHUSIMH;

— BBISIBUTH CIELM(UKY NPUMEHEHHUS KaTeropuil BO3MOYKHOCTH U ICHCTBU-
TEJIFHOCTH K KOHKPETHBIM HOHATHAM U SBICHUSM IOPUANIESCKON HAYKH;

— yKa3aTh NPUYMHBI, IPETSTCTBYONINE PeaM3alny MPaBOBBIX BO3MOKHO-
CTE! B peajibHYyI0 JEeHCTBUTEIbHOCTD;

— TPEUIOKHUTH MPAKTHUECKUE PEKOMEHIAINY, HAlpaBlICHHBIE HAa Hanbo-
nee 3(QdexTHBHOE NPETBOPEHHE INPABOBBIX BO3MOXXHOCTEH B IOBCETHEBHYIO
JKU3HB;

— OLEHUTH COCTOSIHUE MPABOBOH CHCTEMBI COBPEMEHHOI'O POCCHIICKOTO
o0IecTBa M OKa3aTh NMPUCYIINE e BOZMOXKHOCTH B YCJIOBHSIX TTEpeXo/ia K phl-
HOYHBIM OTHOIIEHWSM, OCHOBAaHHBIM Ha OOWLIENIPaBOBOM JHOEpabHO-
JIEMOKPAaTHYECKOM IPUHIIUIIE «HE 3aNpPEIIEHHOE 3aKOHOM JI03BOJICHOY.

O0BbeKT HceIe10BaHUA COCTABIUIN KIIIOUEBBIC, HanOoJee BaXKHBIE CTPYK-
TYpHBIE 3JIEMEHTHI, IPOLECCHl M COCTOSHHS POCCHHCKOW ITPaBOBOM CHCTEMBI
(mpaBoBBIC HOPMBI, TIPABOAEECIIOCOOHOCTh, CYOBEKTHBHBIC IIpaBa M 00sS3aHHO-
CTH, IpaBooOpa3oBaHue, IPABOIIPUMEHEHHE U JIP.).

IIpeameToM AMCCEPTALIMOHHOIO HMCC/Ie0BaHUA cTany (ritocodcekne Ka-
TETOPHH «BO3MOXKHOCTB» U «JICHCTBUTEIBEHOCTEY, CHIELU(HKA UX POSBICHUS U
HCIOJIb30BaHUA B IIPaBC, HOPHUIUYCCKHUX IOHATUAX, HOpMAX, KOHCTPYKIUAX,

HUHCTUTYTax.



HopmatuBHo¥i 6a30ii quccepranuu nociyxunmun Koncrurynms PO, dene-
PpajIbHBIC 3aKOHBI U MOJA3aKOHHBIC AKTBI; IMTOCTAHOBJICHUA W MPABOBBLIC MMO3UIINN
Koncturynmonnoro Cyna, TOKIaasl yIOJIHOMOYEHHOTO MO NpaBaM YelIOBEKa,
oIy OJINKOBAaHHbBIE MAaTEpHAIIbl IOPUANIECKOW NMPAKTUKU ¥ O(UIMATBHBIC CTATH-
CTHUYECKUE JaHHBIE.

MeTo0/10710rM49eCKY 0 OCHOBY Pa0OThI COCTABIIIM COOTBETCTBYIOIIUE KaTe-
TOPHH TNANICKTHKH, a TaKKe OOILeHAYYHBIE U YacTHBIC (CIEeIUaIbHbBIE) METOIbI,
TaKhe, KaKk CHHTE3, aHaJIU3, MHIYKIH, JNeIyKuus, a0bcTparupoBaHHue; CHCTEM-
HBIH, (DYHKIIMOHAIBHBIN, UCTOPUKO-TIPABOBOH, (hOPMaIbHO-JIOTHYECKUH, CTATH-
CTUYECKHUM, KOHKPETHO-COLIMOJIOTMYECKUHN U JIp.

Hcnonp3oBaHue BBIMIEHA3BAHHBIX METOJOB HE UCKIIIOYAET MPOCTOTO H3JI0-
JKESHUSI SMIMPUYECKNX (DAaKTOB, COOBITHH, IPUMEPOB, UX apryMEHTaIlH, 00Ja-
JIAIOIUX CaMOCTOSITEIbHOM J0KA3aTEIbCTBEHHOM CHUIIOW U BBIABJIAIOLIMX CIIE-
IU(UKY paccMaTpUBAEMOH IPOOIIEMBI.

Hayynasi HOBH3HA JHMCCePTANMOHHON PadoThI 3aKIOYAETCs B TOM, UTO
OHa MpeACTaBIsieT cOO0H OJTHO M3 MEPBBIX MOHOIPAapHUYECKUX OOLIeTEOpeTHYE-
CKUX HCCIEOBAaHUN (HIOCOPCKUX KATETOPHUIl «BO3MOXKHOCTB» U «ICHCTBU-
TENBHOCTE» ¥ (OPMBI (IpaHH, PaKypChl, KOHTEKCTHI) X MPOSBICHUS B POCCHI-
cKkoii paBoBoli cucteme. OOOCHOBBIBAIOTCSI aBTOPCKHE OIPEAEICHUs MTOHATHH
«TIpaBOBasi BO3MOXKHOCTBY U «IPaBOBasi AEHCTBUTENBHOCTEY», KOTOPBIE MOXKHO
HCIIONIb30BATh KaK B OOIIEH TEOpHH MpaBa, TaK U B OTPACIEBBIX IOPUANIECCKUX
JUCLMIUIMHAX; YKa3bIBAIOTCS MPHU3HAKH, IMO3BOJIIOLINE OTIPAaHMYUTH HX OT
HUHBIX CXOJHBIX U 6J'II/13KI/IX IO CMbICJTY TCPMHUHOB U KOHCprKL[l/II‘/II.

PackpsiBaeTcs ponb BO3MOYKHOCTH U JECHCTBUTEIBHOCTH B TPAKTOBKE OT-
JENbHBIX TOHATHN IOPUINYECKON HAayKH, a TaK)Ke MX 3HAUYC€HHE B MEXaHM3Max
npaBooOpazoBaHusl W MpaBopeann3anud. Ha ocHoBe o0O0ImIeTeOpeTnIecKux
000011cHUH aBTOPOM (HOPMYJIHPYIOTCS COOCTBEHHBIC IMOJIOKCHHUS U PEKOMEH-
JIAIMH MO ONTUMH3ALMU YKAa3aHHBIX IPOLIECCOB B HOBBIX PHIHOYHBIX YCIIOBHSX
U peajusix, IpaBOBON >KU3HH OOIIEeCTBa.

I[I/ICCGpTaHT CTPEMUJICA OCMBIC/IIMTL MMPOUCXOAAIINE B MOCICAHUC NECATU-

JeTHs MOJSpHM3AIIMOHHEIE TPeoOpa3oBaHus B IPaBoBoH cucreme Poccum; oT-



METHUTb JOCTUTHYTBIE MOJOXWTENbHbIE PE3YIbTAThl; BHIIBUTH BO3MOXKHOCTH,
[IPUCYLIME COBPEMEHHOM AECHCTBUTEIBHOCTU; KPUTUYECKU IOJOUTH K HEIOC-
TaTKaM, OIIMOKaM 1 HE3aBEPIICHHOCTH NTPOBOAMMBIX PE0Opa30BaHUI.

ABTOp 00OCHOBBIBAET TE3HC O TOM, YTO B YCIIOBHSIX SKOHOMHYIECKOH CBOOOIBI,
CTAQHOBJICHUSI PHIHOYHBIX OTHOILIEHHI HaOJII0/1aeTCsl OCTETICHHBIN TIepexoyl OT Ou-
PEKMUGHO-3anpemumenbHo20 TUIIA TPABOBOIO PEryJIMPOBAHUs, KOTOpPBIA paHee
JIOMUHUPOBAT, K 0014e003601umebHoMy Ha OCHOBE TPHHIIUIIA «UTO 3aKOHOM HE
3alpelieHo, TO pa3peleHoy, 3akpermieHHoro B Konecrurymuu PO, I'paxnanckom
KOJIeKCe M IPYTHX HOPMATHBHBIX aKTaX, U MPUXOAUT K BBIBOAY, YTO JIO3BOJIUTEIb-
HBII METOJ MPABOBOM PEryJIAIy OTKPhIBAaeT Ooiee MMPOKHUN MPOCTOp IS TIpe-
BpAILlEHNs] MHOTHX MPaBOBBIX BO3MOYKHOCTEN B IIPABOBYIO ACHCTBUTEIBHOCTS.

Hcxoas U3 BBIIEU3I0KEHHOTO, HA 3aILUTY BBIHOCATCS CIEAYIOLINE OCHOB-
HBIE TIOJI0KEHUS, UJIeU U BBIBOJIBI JUCCEPTAINH:

1. Kateropnu «BO3MOXHOCTBY» U «AECHCTBUTEIBHOCTB» YIOTPEOISIOTCS B
IOPUANYECKOH HayKe Kak B Cyry0o (HIOCO(CKOM CMBICIE, TaK M B KOHTEKCTE
cnenu(UKA MPaBOBOi cepbl U pacCMaTPUBACMBIX SBJICHHUI. B cBs3u ¢ 3THM
JVCCEPTAHTY MPEACTABISIETCS 1I€7eCO00Pa3HBIM MPU aHAIN3€ OTICIBHBIX dJIe-
MEHTOB MPABOBOW CHCTEMBI HCIOIB30BaTh pa3iniHble (ritocodckue ompene-
JIEHHs YKa3aHHBIX KaTE€rOpuil, a IMEHHO: BO3MOXKHOCTU — KaK TOT0, 4Ero eue
HET, HO YTO MOXET HACTYNUTh, MPOSIBUTHCSA; KaK MPEANOCHUIKA MM YCIOBUS
BO3HMKHOBEHHSI 4Ero-1100; KaKk TEHACHINH PAa3BUTHS MPEIMETa; NCHCTBUTEIb-
HOCTH — KaK pe3yJbTaTa peaji3aluyl OIpe/IeNIeHHOH BO3MOXKHOCTH; KaK 00b-
€KTHBHOW pEaJbHOCTH B €AMHCTBE €€ MpOIUIOro, HACTOSIIEro W Oyayliero,
BKJIFOYAIOIIEH BCE BOZMOXKHOCTH.

2. Ilpennaraerca aBTOPCKOE ONpEACIECHHE IOHITUS «IpPaBOBas BO3MOXK-
HOCTb», OCHOBAaHHOE€ Ha HOPMATHUBHOM NpaBONOHUMaHHUH. IIpaBoBas BO3MOX-
HOCTb — 3TO Takas COLMaIbHAs BO3MOXKHOCTh, KOTOPasi MPOSIBUIACH B MIPABOBOM
cdepe, momydnia oTpaxkeHHe ((PUKCAINIO) B TIpaBe M MOATOMY MOXET OBITh pea-
JIM30BaHa HE TOJBKO JI0OOPOBOJBEHO, HO M C TIOMOIIBIO BJIACTHBIX CTPYKTYp, WH-
CTUTYTOB, OPTaHOB T'OCYapCTBa, MPABOCYAUS, HHBIMHU CIIOBaMH, UMEET OIpese-

JICHHYIO CTCII€Hb TapaHTUH W 3allUIICHHOCTH. Ha ocHoBaHMHM 3TOrO BO3MOX-
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HOCTh 00pa30BaHUs IIpaBa, BHICTYNAIOIIAs B Ka4eCTBE IMPEANOCHUIKH CO3IaHMs
MPaBOBBIX HOPM, paCCMaTPHUBACTCS JIUCCEPTAHTOM JIMIIb B KAYECTBE COLMAIIBHOM
BO3MOXHOCTH, HE IMEFOIIEH /IO ONPEAEIEHHOTO MOMEHTA IIPABOBOTO XapaKTepa.

3. [IpaBoBast NEHCTBUTENFHOCTD MPEACTABIIET cO00 0cOOYI0 00IACTh CO-
[IMAJIBHON JKM3HHM OOLIECTBa, OIMOCPEIYyEeMyI0 IPaBOM, €ro BO3JEHCTBHEM Ha
00I1IECTBEHHBIE OTHOLICHUS, BKIIIOYAIOIYI0 B ce0sl He0OOX0IMMOe | CiIydaifHoe,
IpaBOMEpPHOE U MPOTUBOIpaBHOE. [Ipy 3TOM AMCCEPTaHT MOJaraeT, 9To KaKuX-
T100 CYIIECTBEHHBIX PA3IMUYMHA MEXAY MOHSTHUSMH «IIpaBOBas JEHCTBHUTEIb-
HOCTB», «IIPaBOBasi peajJbHOCTb» U «IPABOBas )KU3Hb» HET, TIO3TOMY HX MOXKHO
paccMarpuBaTh Kak WACHTHYIHbIE. AHAIN3UPYS COOTHOILICHUE MOHATHH «IIpaBo-
Basi JICHCTBUTENBHOCTE» M «IIPAaBOBAs CHCTEMA», aBTOP NPHUXOAUT K BHIBOAY,
YTO MOCJIE/HSS OTpaXKaeT NMPABOBYIO KU3Hb OOIECTBA U BBICTYIIAET €€ COCTaB-
HOW HOpPMaTHUBHO-YIIOPSI0YUBAIOLIEH YacThIO.

4. O60CHOBBIBACTCS TOJIOKEHUE O TOM, UTO JIt00ast IOpUANYECcKas HOpMa
IIpeacTaBisieT co00i OpraHnYeckoe eIWHCTBO JAEHCTBUTEIBHOCTH U BO3MOXK-
Hoctu. C OJJHOM CTOPOHBI, HOpMa BBICTYIACT KaK (pakT OObEKTUBHOU peajb-
HOCTH, TIOCKOJIbKY YK€ CYIIECTBYET; C JIPyroil — OHa JIUIIb 803MOJCHOCb,
OCYIIECTBJICHHE KOTOPOil TpaHchopMmupyeT € (HOpMY) B peanbHOE MOBEJe-
HUe, B OelicmeumenvHocmy. CBS3b HOPMBI IIpaBa M INPaBOOTHOLICHMSA, IO
MHEHHUIO aBTOpa, MOXKHO OXapaKTepHU30BaTh KaK IPOIECC BOIUIOUICHUS BO3-
MOJKHOCTH B JICHCTBUTEIBHOCTD.

5. B coBpeMEeHHBIX YCIIOBHSX ITPETBOPEHHE MTPABOBBIX BO3MOXKHOCTEH B pe-
AJBHYIO )KU3Hb BO MHOTOM 3aBUCHT OT ITOTPEOHOCTEH, HHTEPECOB, MHUIIMATHBBI,
MIPEANPUUMUYUBOCTH CyOBEKTOB IpaBa. [Ipu 3ToM oTMedaeTcs, YTo BaxKHas poib
B MOBBIIICHNH COIMAIBHO-aKTUBHOTO TTOBEJICHUS TPak/IaH 110 PeasIn3alyy Ipe-
JIOCTABJICHHBIX NpaB (BO3MOXKHOCTEH) OTBOJIUTCS CTUMYJIMPYIOLIEH HOJNTHKE
roCyJlapcTBa, CIIOCOOCTBYIOIIEH ONTHUMH3AlMU IPABOBOTO PEryJIHPOBAHUS
(TIpaBOBBIE JBIOTHI, HOOLIPCHNUS, HATPAXKICHUS U T.1.).

6. Beiauraercs Te3uc, COTVIACHO KOTOPOMY K YHCIy NPWUYHH, HPENsSTCT-
BYIOIIMX BOILIOIIEHHIO MPAaBOBBIX BO3MOXKHOCTEH B JEHCTBUTEIBHOCTh, OTHO-

CATCA CJIEAYIOIHNE: HECOOTBETCTBUE CYHIECCTBYIOIINX HOPM OOBCKTUBHBIM I10-
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TpeOHOCTSIM pa3BUTUSl o0mIecTBa (PEaNbHOCTH); ITPAKTUKA «IKCTPEHHOTO»
(opcupoBaHHOT0) TPABOTBOPYECTBA; MPUHITHE OTHEIBHBIX HOPMATHUBHBIX
aKTOB B MHTEPECax OIpPEICNICHHBIX COLMAIBbHBIX M NPO(EeCCHOHANBHBIX TPYIII;
HapyleHue Ju00 HecoOIIoIeHNE MPaBH FOPHIANYECKON TEXHUKH; OTCYTCTBHE
MeXaHH3Ma IpaBopeau3aluil HEKOTOPBIX 3aKOHOB; HU3KUH YPOBEHb IIPAaBOCO3-
HaHWsl, IPABOBOH KyJbTYpbI 3aKOHOJIATEIISI U IPAaBONPUMEHHTEIS.

7. B ocHOBE MOHSATHS MPAaBOCYOBEKTHOCTH (TIPABOIEECIIOCOOHOCTH) JICKUT
¢dunocockas KaTeropusi «BO3MOKHOCTBY», KOTOpasi MPeIOMIISIeTCs B JIEHCTBH-
TEJILHOCTh B CaMbIX Pa3lIMUHBIX PaKypcax, CBS3sSX U KOHTEKCTax M KOTOPYIO
CllelyeT YYUTHIBaTh KaK B IIPAaBOTBOPYECKOM, TaK M IPaBONPHUMEHHTEIbHON
NpaKTUKE, T.€. B PEATbHON JKH3HU.

8. CymiHocTs CyOBEKTHBHOTO IpaBa HanOoJjee SPKO BBIPAXKAET KaTeropus
«BO3MOXHOCTBY», KOTOpas PaccMaTpUBAacTCsl aBTOPOM HE Kak yucTo (uiocod-
CKas KaTeropusi U He Kak OOBbEKTHBHAS OCYIIECTBUMOCTB (MCIIOJIHUMOCTB) TeX
WJIN UHBIX AEHCTBUH, a KaK MX J03BOJEHHOCTb, Pa3pelIeHHOCTb, JOIyCTUMOCTb
CO CTOPOHBI TocyaapcTBa. [Ipu 3TOM OTIMYMTENBHBIM IPHU3HAKOM BO3MOXHO-
CTH, 3aKJIIOYEHHOH B CyOBEKTHMBHOM IIpaBe, SABJIETCS €€ IapaHTHPOBAHHOCTS,
00eCIIe4YeHHOCTh KaK CO CTOPOHBI I'OCYIapcTBa, TaK M CO CTOPOHBI TPETBUX
(npaBooOsi3aHHBIX) JHL. JlccepTaHT ImojaraeT, 4YTo COOTHOIIEHHE MEXy BO3-
MOXHBIM TOBEJICHHEM, O00pa3yrolM CoOJep)KaHue CyOBEKTHBHOIO IpaBa, W
MIOBEJICHUEM, O3HAYAIONIMM PEaTn3aluio CyOBEeKTUBHOTO IPaBa, MPEICTABISET
€000} COOTHOIIIEHNE BO3MOXKHOCTH M JICHCTBUTEIILHOCTH.

9. Hecmotpst Ha To, 4TO B HacTosillee BpeMsl NPaBOBOE PETYJIMPOBAHUE B
Poccun ocHOBaHO Ha PaBEHCTBE NPEIOCTaBISIEMBIX CYOBEKTHBHBIX IpaB, BO3-
MOYKHOCTH MX (paKTHUYECKOTO MCHOJIB30BAHUS JUIS PA3IMYHBIX KaTErOPHH Ipax-
JIaH OCTAIOTCs Jajieko He paBHBIMU. Oco00 OCTpPO CTOMT BOIIPOC O HEPABEHCTBE
BO3MOXKHOCTEH MHOTOYHCIIEHHBIX COLMAJIBHBIX CJIOEB M IPyIN HacesieHus (Tpa-
BAIIMX JJIUT, OJNUIAPXMYECKHX KPYroB, YMHOBHHKOB, PSIOBBIX IpaxkiaH). B
CBSI3U C OTHM aBTOpP IOJYEPKHUBACT, YTO MAJIO IPOBO3MIIACHTH IOPUANYECKOE
(opmanbHOE) PaBEeHCTBO — BaXKHO OOCCICYUTH BO3MOXHOCTbH ISl BCEX CyOh-

€KTOB p€aJIbHO IOJIB30BAaTHCA IIpaBaMu B JIENCTBUTEILHOCTH.



12

10. CtaHoByIEHHE B Hallel CTpaHE PHIHOYHBIX OTHOLICHMM, MPEAINoJIarar-
IIMX CBOOOMY SKOHOMHUYCCKOW JEATEIBHOCTH, HAIUYME YACTHOH COOCTBCHHO-
CTH, JAEHCTBHE MPUHINIA «HE 3aIPEIICHHOE 3aKOHOM J03BOJICHO» MOCIY KUIN
MPOYHOI OCHOBOW AJIs THOEpanu3ali POCCHICKOTO 3aKOHOJATENbCTBA, YBE-
JIMYEHUS KOJIMYECTBA MPEAOCTaBIsIEMbIX CYOBEeKTaM gosmooicHocmeti. [Ipn aTom
JIMCCEPTaHT OTMEYAET, YTO OOIIE03BOIUTENLHBIH THII IPABOBOTO PETYJIMPOBa-
HUSI IOJDKEH B OINPEAEICHHON Mepe coueTaThCs ¢ METOZIOM MPABOBBIX 3aIPETOB,
NIPU3BAaHHBIX CAEPKUBATh B PasyMHBIX Mpejenax CBOOOMY M NpPEANPUUMYH-
BOCTb Cy6'I)EKTOB XO03SMCTBEHHOM JACATCIBHOCTH, a TAKIKE TApMOHUYHO COUCTATDH
HHTEpECH 00IIECTBA, TIPEAIIPUHAMATEIICH U ITOTpeduTeNeii.

Hayunoe u npakTu4eckoe 3HaueHne padoTbl. Pe3yapTaThl IPOBEIESHHOTO
HCCIIEIOBAaHHSI MOXKHO HCIIONIb30BaTh B Y4EOHOM Ipoliecce MpH MPENnoAaBaHuN
Kypca TEOpHUH TOCyJapcTBa M IpaBa, B YAaCTHOCTH, IPHU MOATOTOBKE JIEKIH,
IIPOBEJCHUH CEMUHAPCKUX 3aHATUH, KoHCynbTanuil. Coneprkamuecs B Auccep-
TalMy BBIBOABI, MOJOXKEHUsS,, PEKOMEHJALMU U TIPEIIOKEHUS JaroT BO3MOXK-
HOCTb HAMETHUTb HEKOTOPLIC IECPCIICKTUBHLIC HAIIPABJICHUSA B I[aJ'ILHefHHCfI Ha-
YYHOU pa3paboTKe KaTeropuid «BOZMOKHOCTEY U «IEHCTBUTEIHHOCTEY.

Kpome Toro, oHM NpH3BaHBI CIIOCOOCTBOBAThH COBEPLICHCTBOBAHHUIO MPaBO-
TBOPYECKOH, IPaBOIPUMEHUTENBHON, IPaBOUHTEPIIPETALIMOHHOM JeATeTbHOCTH.

Amnpo6anus pe3yabTaToB MccjaeaoBaHus. [uccepraius o0Cy)aaiach Mo
IJIaBaM U B [IEJIOM Ha 3acelaHusx Kadeapsl TEOpuH rocyaapcrsa u npasa Capa-
TOBCKOH TOCyapCTBEHHOH akageMuu npaBa. OCHOBHBIE TIOJIOKEHUSI U BBIBOJIBI
H3JIOKCHBI B OHy6HI/IKOBaHHBIX ABTOPOM CTaTbAX M TE3UCAX, a4 TAKXKE HaIJIN
oTpakeHHe B JIoKimaze Ha VI MexmayHapogHOH KOH(EpPEeHINH CTYACHTOB W ac-
nupanToB «Tpaauiuy ¥ HOBaMKM B CHCTEME COBPEMEHHOTO POCCHICKOTO Ipa-
Ba» (Mocksa, 2007 r.). /luccepTaHT Takke NPUHUMAJ y4acTHUEe B paboTe psaa
METOZ0IOTnYecKux ceMuHapoB B CaparoBckoMm ¢umuane MHcTUTyTa rocynap-
cTBa U npasa Poccuiickoll akageMuu HayK.

CTpykTypa auccepramuu oOycioBiIeHa LIETsIMU U 3aJadyaMd HCCIeloBa-

Husi. PaboTa coCTOUT U3 BBEACHUS, IIATH IJ1aB U OHOIHOrpad .
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COIAEPXKAHHUE PABOTbBI

Bo BBegeHHH 00OCHOBBIBAIOTCSI BHIOOP TEMBI, €€ AKTYalbHOCTb, IIEIH, 3a-
Jla4u¥, HOBU3HA, TEOPETHYECKOE U NMPAKTHUECKOE 3HAYCHHUE HCCIENOBAHUS; IPU-
BOJIITCSL IaHHbBIE 00 arpodaruu paboTsl; (GOPMYJIUPYIOTCS OCHOBHBIE IIOJIOXKE-
HUS1, BHIHOCHMBIE HA 3aIlUTY.

I'maBa nepBast «B03MOKHOCTD M JAefiCTBUTEJBHOCTh KAk (puiaocodcekue
KATErOPUM» MOCBSILEHa YSICHEHUIO TOT0, YTO NOHUMAETCS 0] BO3MOXKHOCTBIO
U JICHCTBUTENILHOCTBIO B (pritocoduu. ['1aBa HOCUT B OCHOBHOM BBOAHBIN (MC-
XOIHBIN) XapakTep u HeoOXoauMa Ui TOTO, YTOOBI B JaJIFHEHIIIEM B COOTBET-
CTBUH C MPEAMETOM HCCIENOBAHUS MO3HATh Yepe3 MPU3MY YKa3aHHBIX KaTero-
puii MHOTOOOpa3HbIe I0puaAnYecKie (PEHOMEHBI, «paboTy» 3JIEMEHTOB ITPABOBOM
CHCTEMBI, MEXaHHU3Ma IPAaBOBOIO PEryIHPOBaHMs, IPAaBOTBOPUYECKOIO U MPaBO-
MPUMEHHUTENBHOTO MPOLECcCOB, (PYHKIMOHUPOBAHHE Bceil MpaBOBOW cdepsl
JKM3HHU 00IIecTBa.

[ockonbKy MOAPOOHBIH HMCTOPUKO-PHUIOCOPCKUN aHAIU3 KAaTEeropuid BO3-
MOYKHOCTH M JEWCTBUTEIBHOCTH HE BXOAMUT HENOCPEICTBEHHO B KpYT 3a1ad
HCCIIECIOBAaHNs, AMCCEPTAHT JIMIIb KPAaTKO OCTAHABIMBAETCS HAa MOHUMAHUU
JITaHHBIX KaTErOpUil HEKOTOPBIMU MBICIUTENISIMU IPOLUIOTO U HACTOSIIETO.

Bonpuioe BHMMaHKE B3aUMOACHCTBUIO BO3MOXKHOCTU U JEUCTBUTEIBHOCTH,
UCTOYHMKAM MX BO3HUKHOBEHHUS M I'PaHHMLIAM NPHUMEHEHHs yIeNl B CBOMX pa-
6oTax Apucrorens. B kauecTBe 4MCTONH BO3MOXHOCTH Yy HETO BBICTYIAET IIep-
BOMaTepHsi, B KaYeCTBE YUCTOH peabHOCTH — (OpMa, CIMBAIOLIASICS B KOHEY-
HoM cueTe ¢ boroM. B pesynbrare coenunenus Gpopmbl ¢ MaTepueil BOZHUKAIOT
Ka4eCTBEHHO OIPE/CICHHBIC BEUIH, KOTOPBIC 00JaatoT BO3MOXKHBIM M JICHCT-
BUTEJILHBIM OBITHEM M U3MEHSIOTCS B pe3yJbTaTe Iepexo/ia OJHOH MPOTHBOIIO-
JIOHOCTH (BO3MOKHOCTH) B IPYTYIO (1€HICTBUTENBEHOCTD).

[Mocnenyromue >Tamnsl B pa3pabOTKe yKa3aHHBIX KAaTETOPUi OBUIN CBS3aHBI
¢ mpicaurensvu X VII-XVIII Bexos (/1. bpyno, U. Kanr, I'. Jletionum). [Tpuyem
I'erens u ero nmpemIECTBEHHUKH, KaK UACAINUCTHI, TaK U MaTEPUAIMCTHI, pela-

M 3Ty IpoOIeMy MeTapu3nYecKu.
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JuanexkTiueckuii aHaM3 BO3MOXKHOCTH M JEHCTBUTEIBHOCTH B Hamboiee
pa3BepHyTOM BHJE ObUI AaH ['erenem. LIeHHBIM B €ro y4eHHH SBISIETCS TO, YTO
OH paccMaTpHBaJl JaHHBIE KaTETOPUH, BO-TIEPBBIX, HE TOJBKO B chepe qyxa, HO
U B cepe pealbHOTO OBITHS; BO-BTOPHIX, B HEPA3PBIBHOM CBSI3H C IPYTUMH Ka-
TEropusiMHU (CyIIHOCTh, HEOOXOIMMOCTD, CIly4allHOCTh, BEPOSITHOCTbD, ITPUYHH-
HOCTb); B-TPEThHX, B IJIaHE COOTHOLICHHS peaibHOM, a0CTpakTHOW U (hopmaib-
HOW BO3MOXXHOCTEH M, HAKOHEI], B KOHTEKCTE NMPHUMEHEHHUsS] MX K KOHKPETHBIM
00J1acTsIM 3HAHUSL.

MapkcucTckas JOKTPUHA TaKKe HCCIeIoBajia peaibHble, aOCTPaKTHBIC U
(opmanbHble BO3MOXHOCTH, MX B3aHMOCBS3b, POJIb B MO3HAHUM M MPAKTHKE.
Omna cBS3BIBANIA B03MOJICHOCHb C HAYYHBIM TIPEIBHIICHUEM, yKa3blBajla Ha He-
00XOJIMMOCTh B IIPAaKTUYECKOW JESTEJILHOCTH OTKPBIBATh HE TOJBKO YXKe
MMeEIOLINECS] BO3MOXKHOCTH, HO U T€, KOTOPbIE MOT'YT BO3HHKHYTh B Oyayiiem. C
TOYKH 3PECHUS AUATEKTHIECKOTO MaTepHAIN3Ma, AEHCTBUTEIBHOCTBIO SBIISCTCS
TO, YTO CYHIECTBYET PEalIbHO, BO3MOXKHOCTBIO — YTO MOKET HACTYIHTH IPU
COOTBETCTBYIOIUX YCIOBHUSX.

Hexkortopble y4deHbIe TPAaKTYIOT BO3MOXHOCTh KaK YCJIOBHE, IPEATOCHUIKY
(COBOKYITHOCTB MPEArochUToK) yero-moo (A.A. Yynaesa, JI.LH. Cysopos). o-
BOJILHO paclpoCTpaHeHa TOYKa 3PEHHs], COTJIACHO KOTOPOH BO3MOXHOCThH pac-
CMaTpUBaeTCsl KaKk HalpaBJICHHE Pa3BHUTHS, NPHCYTCTBYIOIIEE B KaXKIOM IKH3-
HeHHOM siBiieHnH B Buje TeHacHumu (I'.B. AnekceeB, A.B. ITanun). MHorma
BO3MOXKHOCTB OTOXJIECTBIIIOT CO CIy4aHHOCTBIO, T.€. C TEM, YTO MOXET OBITb,
a Moxet U He ObITh (B.I1. Tyrapunos).

TepMuH «IEHCTBUTEIBHOCTE» YIOTPEONSETCS B HAYYHOW JHTEpaType B
IIMPOKOM M y3KOM CMBICJIaX. B HMIMPOKOM OH TpakTyeTcs Kak MUpP B IIEJIOM,
00BEKTUBHASI pPEaJIbHOCTh B €AWHCTBE €€ MPOILIOro, HACTOSMIEro U OyayIlero,
BKJIFOYAIOLIAsl BCE BO3MOXHOCTU. B y3KOM CMBbICIIE AEHCTBUTEIBHOCTD, IIPOTU-
BOIIOCTABJIsIeMasi BO3MOXKHOCTH, — 3TO PEAIBHOCTh HACTOSIIEIO BPEMEHH.
Hmeer MecTo TakKe TOYKa 3pEHHMsI, COTJIACHO KOTOPOH JAeHCTBUTEIBHOCTh €CTh
HE BCE peallbHO CYILECTBYIOIIEE, a JHIIb TO, YTO BMECTE C ATUM SIBIISIETCS] HE00-

XoIuMBIM U 3akoHOMepHBIM (A.K. CyxoTuH).
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Bo03MOXHOCTB 1 JIEHCTBUTENBHOCT — MOMEHTHI Pa3BUTHS OKPY>KaroOIero
4eJoBeKa MUpa. B onpenenieHHOM cMbICIie OHM TOXJIECTBEHHBI. BO3MOXKHOCTD
10 COIEPKaHHUIO €CTh Ta XK€ JCHCTBUTENIBHOCTh, HO B MOTeHIMH. MX coBmage-
HHE BEIPAXKACTCSl B TOM, YTO BO3MOXKHOCTh BHE OTHOIICHHMS K Oyayluel JeicT-
BUTEJIBHOCTH — TOX€ JCHCTBUTEIHLHOCTB.

[epexon BO3MOXXHOCTH B JICUCTBUTEIHLHOCTh COBEpPIIACTCS HENPEPHIBHO,
HOoAYac He3aMeTHO. DTOT IPOLECC MOXKET MMETh BHJ IPOCTOr0 H3MEHEHHS,
CTUXMHHOTO DPa3BUTHsS, CO3HATENBbHOW JesTesbHOCTH, O00phrObl. [lepexon Bo3-
MOXXHOCTH B JICHCTBUTEIBHOCTh OTKPBIBAET MYTh JUIS BO3MOXKHOCTEH CIIE/IyrO-
1mero, Oosiee BEICOKOro ypoBHA. [103TOMy NaHHBIE COCTOSIHHS OTHOCHTEIBHBI,
TpaHU MKy HUMH YCIJIOBHBI, XOTS ¥ BCET/Ia COXPAHSIOTCA.

[Ipu3HaBas qUaneKTHUECKYI0 B3aMMOCBS3b yKa3aHHBIX KaTeropui, Quio-
co(us B TO e BpeMsi IOAYEPKUBAET IIPUMAT B ATOH Mape KaTeropuu «J1eicTBU-
TENBHOCTEY». JleHCTBUTENBHOCTD BKJIIOYAET B ceOsi BCe BO3SMOXKHOCTH CBOETO
JTANTbHEHIIET0 pa3BUTHS, HO HU OJIHA BOBMOXKHOCTh HE OXBaTHIBAET BCEH JIEHCT-
BUTEIbHOCTH. JIt00asi BO3MOXKHOCTh Pa3BOPAYMBAETCS TOJBKO B JCHCTBUTEIb-
HOCTH, KOTOpasi COCTaBIISET ¢ [I0YBY, OCHOBY.

Pasimuaror peanbHble U QopMalbHBIE, OOLIME W KOHKPETHBIC, HEOOXOAH-
MBIE U Clly4aiiHble, 0OpaTuMble 1 HeoOpaTHMBbIE BO3MOXKHOCTH. B pabore naert-
Cs XapaKTEePUCTHKa KaXKA0TO U3 3THX BUIOB BO3MOXHOCTEH.

JefcTBUTENPHOCTD MOXKET OBITH BBIPAXKCHA B MHOTOYHCIICHHBIX BO3MOJXK-
HOCTSIX, XapaKTepU3YIOIINXCSl Pa3HOH CTENeHbI0 BeposiTHOCTH. Kareropus «Be-
POSITHOCTBY B (pUIOCO(UH TTOHUMAETCS KaK CTENEHb IPUOJIMKEHHsT BO3ZMOXHO-
IO K AeiicTBUTEIbHOMY. VHa4Ye ToBOps, BEPOATHOCTh XapaKTEPU3yeT «IapameT-
PBD» BO3MOXKHOCTH, €€ OCYIIECTBUMOCTb.

B nauccepramyy oTMeuaeTcs, YTO KaTErOPHH «BO3MOXKHOCTBY M <«JICHCTBH-
TENILHOCTDY» YHNOTPEOJISFOTCS B FOPUANYECKOH HayKe Kak B UX COOCTBEHHOM, (hu-
710co()CKOM CMBICTIE, TaK M C YUETOM CHEeH(pHKU NPaBOBOH peasbHoCcTH. «Duio-
codckoe MX TIOHMMaHHWE HE TO3BOJISIET B ITOJHOW Mepe BBIPA3UTh KauyeCTBEHHOE
cBOeoOpasie TEeXHUKO-FOPHIAMYECKOTO 3aKPEIUICHUs] PaBOBOW BO3MOXXHOCTH U

nevicturensHOCTIY (B.M. bapanos, T.b. EBnammuena, 11.B. Ilepmmna).
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B 3axrouenuu riaBsl aBTOpP IpeularaeT OnpeesieHHe IPaBOBOH BO3MOXK-
HOCTH U IPAaBOBOU JEHCTBUTEIBLHOCTH, KOTOPHIE UCIIONB3YKOTCSI UM B JlajlbHEN-
IIEM IPU PACCMOTPEHHUHM OTJEIBHBIX AJIEMEHTOB IOpUANYecKor cucrtembl. Kare-
TOpHS «IIPaBOBasi BO3MOKHOCTBY, IO MHEHHIO JMICCEPTaHTa, B IIeJIOM OazupyerT-
csl Ha GII0CcO()CKOM ee ONpe/IeNICHNH, I7le OHa IMOHUMAETCs KakK TO, Yero ele
HCT B ):leﬁCTBHTeHbHOCTH, HO 4YTO MOXCET BOBHUKHYTH IPHU ONPCACTICHHBIX 06-
CTOSITENBbCTBAX. XapaKTepHas 4epTa NMpaBOBOH BO3MOXXHOCTH — €€ CBS3b C
MIPaBOM, 3aKOHOJATEIbCTBOM, FOCYJapCTBEHHOM BOJIEH.

AHanu3 Hay49HOM JMUTEpaTypsl MOKA3bIBAET, YTO OAHO3HAUHAs MHTEpIpeTa-
LUl KaTETOPUU «IIPaBOBasl JICHCTBUTENBHOCTH» B HayKe OTCyTcTByeT. OnHM
YUYCHBIE TIOJIATAIOT, YTO IIPaBoOBasi AEHCTBUTEIBHOCTh MPEACTABISIET coOOW He
m000€e peasbHO CYLIECTBYIONIEE, a JIMIIb IIPABOBBIC SBJICHHS U MPOLIECCHI, MOJI-
HOCTBIO COOTBETCTBYIOIINE 3aKOHOMEpPHOMY M HeoOxoammomy (B.M. Ceipsix,
I0.A. BexopeB). [lpyrue cUMTArOT MPaBOBYIO NEHCTBUTEIBHOCTH TPEICIBEHO
LIMPOKUM IIOHATHEM, TPAKTYs ee Kak cdepy CyIIeCTBOBAHHUS IPABOBBIX SBIIC-
HUI, BKIIOYAMOLIYIO B ce0s1 He0OX0IMMOe U CiTy4yaiHoe, IIPaBOMEPHOE U NPOTH-
BonpaBHoe (FO.A. Jlenncos, JL.U. CrnupumoHoB u np.) AuccepTant pasienseT
MIOCJICAHIOI0 TOUKY 3PEHUSI.

I'maBa BTOpas «B3amMOCBSI3b BO3MOKHOCTH U JCHCTBHTEJLHOCTH B
HOPMAaXx MpaBa» IMOCBSIICHA aHATU3Y TUAJCKTHKH COYETaHUS BO3MOXKHOCTH U
JICMCTBUTEIFHOCTH B HOPMax IpaBa, BBICTYIAIOIINX OCHOBOM MEXaHH3Ma Ipa-
BOBOTO PETYJIMPOBAHUS U B CBOEH COBOKYITHOCTH 00pa3yIoINX NPaBo.

PaccmartpuBast BO3MOXKHOCTh TPUMEHUTEIBHO K HOpMaM IpaBa, aBTOp Ipo-
BOJUT PA3IHUINE MEXKIY 803MOJICHOCMbIO 00pazosanus npasa (IpaBooOpasyro-
11ast BO3MOXKHOCTB) M HPABOGOU BO3MOINCHOCMbIO €20 peanusayuu (IpaBopeani-
3yroIasi BO3MOXKHOCTB).

IlepBoHauasbHO BO3MOXHOCTH BO3HHMKAeT KakK MPEANOChUIKA CO3JaHUs
IIPaBOBOM HOPMBI, HO 3TO JIMIIbL NEpPBasi CTAAHUs €€ NPEBpAIICHUS B IEHCTBU-
TENBHOCTb. 3aT€M HACTYMAET ATAll ACHCTBHSA CaMON HOPMBI, TO €CTh PEryJIUpO-
BaHHME COOTBETCTBYIOLIETO OOLIECTBEHHOTO OTHOLICHUs. B naHHOM ciiydae oHa

MOXET pacCMaTpUBaThCS M KaK JCHCTBUTEILHOCTD, TOCKOJIBKY YXKE CYIECTBY-



17

€T, ¥ KaK BO3MOXKHOCTb, JIO T€X II0p, IT0Ka HOpMa HE peaM30BaJIach B ITPAKTH-
YeCKOM HKH3HH ' .

Bo3moxHOCTB, TOHNMaeMasi Kak BO3MOXXHOCTh 0Opa3oBaHUs INpaBa, Opra-
HUYECKH CBS3aHA C COLMAIBHON AEHCTBUTEIBHOCTHIO, KOPEHHUTCS, BBI3PEBACT B
ee Henpax. OHa mpeBpamaercss B JEHCTBUTEIBHOCTh (FOPUIMYECKHE HOPMBI)
MIOCPEACTBOM IPABOTBOPUECKOMN JEATEIBbHOCTH, SIBIIAIONICICA COCTaBHOW Ya-
CTBIO IIPaBOOOPA30BAHMA.

[Tpn 3TOM BO3MOXHOCTH TOCY/AapCTBa NP MPHUHSITUH HOPMATHBHBIX aKTOB
He Oe3rpaHuuHbl. OHU ONPENENIOTCS 00bEKTUBHBIMU 3aKOHAMH OOILECTBEHHO-
TO Pa3sBUTH, CONNAIBHON 3HAYMMOCTBIO OOIECTBEHHBIX OTHOIIEHUH, YPOBHEM
MIPaBOCO3HAHUS U NTPABOBOI KYJIBTYPBI TPak/IaH.

Cucrema (hakTopoB (IPEANOCHUIOK), 00YCIOBIMBAIOIINX IPOLECC MPHHS-
THSI IOPUJINYECKOTO TIpeIICaHts1, 00pa3yeT co/iepKaHue MPaBoOBOM BO3ZMOYKHO-
cti. OHU U3 HUX HAXOAATCS BHE MPABOBOW CHUCTEMBI (BOJISI, HOTPEOHOCTH, UH-
Tepechl U T.1.), Ipyrue — BHYTPH Hee (HOPMBI, HHCTUTYTHI, OTPACIH IIpaBa).
OHM MOryT OBITh Kak OOBEKTHBHBIMHU (COLMAIbHBIC, SKOHOMUYECKHUE, TIOIUTH-
YECKHUE), HE 3aBUCSIIMMU OT JKEJIAHWUSI UHIUBHUJOB, TaK U CyOBEKTUBHBIMHU (IIpa-
BOCO3HAHHE, IESATEIBHOCTh YIOJHOMOYEHHBIX OPTaHOB II0 BO3BEACHHIO TOCY-
JIApCTBEHHOW BOJIM B 3aKOH).

VYpoBeHb KauecTBa, a BMeCTe C TeM M JI(PPEKTUBHOCTh HOPMAaTHBHO-
IIPAaBOBBIX AKTOB B 3HAYNTEIHHON CTEIICHH 3aBHCAT OT TOTO, HACKOJIBKO TOYHO M
BCECTOPOHHE YYUTHIBAIOTCS IIPH MX IMOJrOTOBKE M M3JIaHWM CYIIECTBYIOIME Ha
JIAHHBIT MOMEHT (haKTOpBI, HACKOJIBKO aJIeKBaTHO OTPa)KaeTCs B HUX pealibHas
JEHCTBUTENLHOCTD.

B pesynpraTe mpaBOTBOPYECKOW MESITEIFHOCTH IPaBOOOpas3yromiasl BO3-
MOYKHOCTB IIPEBpAIAETCs B JICHCTBUTEIILHOCTD — HOPMBI TIpaBa u IpHoOpeTaeT
Xapakrtep npagoeoti 603modcnocmuy. TakuMm 00pa3oM, NPEANOCHUIKH CO3/IaHHs
IIpaBa PaccMaTPUBAIOTCS JUCCEPTAHTOM JIMIIb KaK COYUANbHAA BO3MOICHOCb,

HO HC ITpaBOBasl.

' Cm.: Kepumos JI.A. Kateropuu 1eiiCTBUTENEHOCTH W BO3MOKHOCTH B Tipase // CoBeTCKoe To-
cynapcTBo ¥ rpaBo. 1968. Ne 8. C. 14.
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C ToukM 3peHMs MEXaHH3Ma IPAaBOBOTO PETYJIMPOBAHUS OOIIECTBEHHBIX
OTHOUICHHH J1100ast IopHHYecKas HOpMa NMPUMEHUTEIBHO K ITOBEJCHUIO CYOb-
€KTa €CTb JIUIIb B03MONMCHOCIb, OCYIIECTBICHHE KOTOPOH TpaHC(HOpMHpPYET
HOpPMY B pPE€albHOE MOBEACHUE, B JNEMCTBUTENBHOCTB. lIpum 3TOM auccepTaHT
paszensaeTr TOYKY 3pEHHs T€X YYEHBIX, KOTOPbIE CUUTAIOT, YTO OHTOJIOIMYECKU
nro0asi IopuaAMYecKas HoOpMa Kak BaKHEWIIWI 3JIeMEHT MPaBOBOM PealbHOCTH
€CTh OPraHN4YECKOE €JUHCTBO JEHCTBUTENILHOCTH U BO3MOXHOCTH.

HopMel mpaBa, npeanucsBas onpeaeieHHbIE BAPHAHTHI TOBEJCHHUS, B TO K€
BpeMsl SIBJISIIOTCSL OTPaKEHHEM OOBEKTUBHOM JNEHCTBHTENBHOCTH, T. €. (pUKCH-
PYIOT HE TONBKO JOJKHOE, HO M cyinee. Boobmie kaTeropusi BO3MOXXHOCTH MO-
JKeT OBITh IMIOHATA KAK MOMEHT JICHCTBUTEIEHOCTH.

Cy1iee B JaHHOM ClIydae — 3TO BCE JEHCTBUTENILHOE, PEAIbHOE, OXBAUEHHOE
MPABOBBIM PEryJIMPOBaHUEM MM KaKUM-THO0 00pa3oM (IpsSMO WII KOCBEHHO)
cBsi3anHOe ¢ HUM. Cylee n JODKHOE B HOPME TpaBa MPEIoaraioT ApyT Apyra.
Cyiee nopokaaeT AO0JDKHOE, KOTOPOE B pe3ynbTaTe MPaBONPUMEHHUTEIILHOMN
MPaKTHKK TpeBpamaercs B cyuiee. CBA3b JTODKHOTO U CYIIETO €CTh B JIOTHYE-
CKOM CMBICJIE B3aUMOOTHOILICHUE 603MOJCHOCIU WU OelcmeumensHocmu. J1omxk-
HOE, IMEIOILEE OMOPY B CYLTHOCTH, €CTh PEANBHO BO3MOXKHOE, KOTOPOE B PE3YJIb-
TaTe MPaKTUIECKON eSTENbHOCTH JIIOJEH NpeBpalaeTcs B 1eHCTBUTENBHOCTD.

IIpaBoBast HOpMa, Kak IIPaBWIIO, COAEPKUT HE OJHY, 4 HECKOJIBKO BO3MOX-
HocTeil. CyOBhEeKT MOXKET: a) BHIIIONHUTH TPEOOBAHISI HOPMEI;, 0) BBITIOJTHHUTE UX
4acTHYHO; 0) HEe BBIMOJIHUTH BOOOIIE; B) HApYIIUTh. Kakas U3 3THX BO3MOXHO-
CTE! CTaHET JCUCTBUTEIbHOCTBIO — 3aBUCUT OT KOHKPETHBIX YCJIOBUH, OT Ha-
MepeHni cyObeKTa, YPOBHs €ro IPaBOCO3HAHHS U KyJbTYpPbI, Ipecie yeMbIX
nenel. Ilpu 5ToM Ha ciaydail HapyIIEeHUs IOPUIUIECKOrO MPEANUCaHNs 3aKOHO-
JlaTe)lb yCTAHABJIMBAECT OTBETCTBEHHOCTH, IPEAYCMAaTPUBACT IOCYAAPCTBEHHOE
IIPUHYXIACHUE, TEM CAMBIM CTapasiCh IPELyNPEaUTh, IIPEJOTBPATUTh IIPETBOPE-
HUE B JKU3Hb «HEHYKHBIX» BO3MOXKHOCTEH.

ABTOp UCXOAUT U3 TOTO, YTO PeaNu3aLus MpaBa B LEJIOM MPEJCTaBISET CO-
00i1 mporiecc npeBpalleHnsi BO3MOKHOCTH B AEHCTBUTEIBHOCTD. [Ipu 3TOM pea-

Jim3anus BCera CBsA3aHa TOJIBKO C IMPAaBOMEPHBIM ITOBEACHHUEM Cy6’LeKTOB, T. €.
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TaKUM, KOTOPOE COOTBETCTBYET IIPaBOBBIM NpennucanusM. Hanbonee HarmsaHo
BOIUIOLICHHME IIPABOBBIX BO3MOXHOCTEH B PEAIBHYIO >KM3Hb NPOSIBISCTCA IIPU
UCNONbL308aHUY TIPABA, TOCKOJIBKY PETYJIATHBHOE BO3ACHCTBUE MPABOBBIX MPE-
MUCaHUH 3/IeCh OCHOBAHO Ha Hadajax aBTOHOMMUH JINYHOCTH, CBOOOBI €€ BOJIe-
BOTO YCMOTPEHHSI U yUeTe UHIUBUAYaAIbHBIX HHTEPECOB.

OnHaKo He Bce HOPMBI IpaBa M HE BO BCEX CIy4YasX (paKTHUECKH peayu3y-
I0TCSI, IEPEXOAT U3 BOZMOXHOCTH B AEHCTBUTENBHOCTh. ECTh HOpMBI HE pabo-
TaloIlKe, yCTapeBlIne, «MEPTBOPOK/ICHHbIE, Hea(hdeKTuBHBIE U T.1. B padote
MMPUBOJATCA COOTBETCTBYIOLIUEC IPHUMEPHI.

JluccepTaHT OTMEYaeT, YTO B PAAE CIy4aeB pealn3alysl MPaBOBBIX BO3-
MOJKHOCTEHl CyOBEKTaMH MOJHOCTHIO 3aBUCHT OT YCMOTPEHHS MPaBOIIPUMEHH-
TeJs, NOCKOJIBKY 3a4acTyl0 MIMEHHO OH TOJIKYET IOpPUANYECKYI0 HOPMY, KOHKpe-
TU3UPYET €€ CoJepKaHue, OCHOBAHMS BO3HHMKHOBEHHS IpaBa, MOPSIOK U Ipe-
Jenbl ero peanuzanun. Ocoboe BHUMaHNE yeNseTcsl CyIeHiCKOMY YCMOTPEHHIO,
KOTOpOE B HACTOsAIIEE BpeMs MOIyYUIO IIUPOKOE PACIPOCTPAHEHHE B POCCUI-
CKOH IIPaBOBOM IEHCTBUTEIILHOCTH.

ABTOPOM aHaJIU3UPYETCS TAKXKE POJIb CIyYalHOCTEN IPU NPETBOPEHUHU TEX
WM WHBIX BO3MOXHOCTEH B H3HB, OCKOJBKY M3-32 UX «BMEIIATEIILCTBAY pe-
3y/lbTaT OCYIIECTBICHHS TOH WU MHOM HOPMBI HHOT/Ia OKa3bIBAETCSI COBCEM HE
TEM, Ha KOTOPBII N3HAYAIILHO PACCUHUTHIBAII CYOBEKT.

B rnaBe Tpetbeii «IIpaBocy0beKTHOCTh KaK COYETAHHE BO3MOKHOCTU U
AeiCTBUTEILHOCTH» HCCIEAYeTCsl crielu(puKa IMPOSBICHNAS BO3MOXXHOCTH H
JCUCTBUTENILHOCTH B MeXaHH3Me (YHKIMOHMPOBAHUS OJHOM M3 KIFOYEBBIX
KaTeropui o0mmel Teopur mpaBa — MPaBOCYOBEKTHOCTH (IIPAaBOAEECTIOCOOHO-
ct). OTMedaercsi, YTO MPUMEHHUTENBHO K TPAKTOBKE MPaBOAEECIIOCOOHOCTH
TEPMHUH «BO3MOXXHOCTBY» HEPENIKO YIMOTpeOIsieTcss KaK CHHOHHUM CJIOBA «CIIO-
COOHOCTB» — B CMBbICIIE (PM3MYECKOH M TNCHXOJIOTHYECKOH COCTOSITENILHOCTH
WHIIUBH/IA, TIO3BOJISIIOMIEH €My OCYIIECTBIIATh IOPHIMYECKH 3HAUMMBIC JIEHCT-
BHS, UHBIMU CIIOBaMHU, UMEMb 803MOICHOCMb UX coBeplIaTh. He ciydaiiHo npu
OIIpe/IeJICHUH IPaBOICECIIOCOOHOCTH OOBIYHO YKA3bIBACTCS: 603MOHCHOCHb UIH

cnocobrnocme 1100 MOCIEIHEE CTABAT B CKOOKH.
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B o0mieii Teopun mpaBa OONBIIMHCTBO YYEHBIX C HE3HAUYUTEIBHBIMH pac-
XOKJICHUSAMU MOHUMAIOT IPABOCIIOCOOHOCTh KaK NMPHU3HABAEMYIO FOCYJapCTBOM
0011yIo (aOCTPaKTHYIO) 803MOXHCHOCHb UMETH IPETYCMOTPEHHBIE 3aKOHOM TIpa-
Ba U 0053aHHOCTH, CIIOCOOHOCTB OBITh MX HOCHTEJIEM.

JluccepTaHT MPOBOAMT pPa3iIM4Me MEXIy BO3MOXKHOCTBIO, COCTABIISIOLICH
CoZiepKaHKe MPaBOCIIOCOOHOCTH, M BO3SMOXKHOCTBIO, JIeXKAIeH B OCHOBE CyOb-
eKTHUBHOrO npaBa. [IpaBocriocoOHOCTE Kak abCTpaKkTHAS BOSMOXKHOCTD HE HMEET
CaMOCTOSATENIFHOTO 3HAYCHUS], OHA HE MPEAOCTABIISICT 1 HEe 00ecIeunBacT HUKa-
KO0 peajbHOro Ojara, a JHIIb IO3BOJIIET UMETh IPEIyCMOTPEHHBIE 3aKOHOM
mpaBa ¥ OOSM3aHHOCTH, OBITH WX HOCHUTENIEM, T. €. BBICTYNAeT HEOOXOAMMOM
MPeANOChUIKOI npaBoobnananus. KOHKpeTHbIe ke MpaBa, o0iagaTeneM KOTo-
PBIX CTaHOBUTCS CYOBEKT MMEHHO B CHJy NPU3HAHUS €ro IPaBOCIIOCOOHBIM,
IPENOCTABIAIOT My YK€ PEaIbHYIO 603MOMCHOCTG ONPENETICHHBIX NEeHCTBUH,
HI0JIB30BAHUS COLMANIBHBIM OJIaroM, YIOBIETBOPEHHUS CBOETO HHTEpeca.

ABTOp NOJJIEP)KUBAET TO3UIMIO TEX YUEHBIX, KOTOPbIE TPU3HAIOT BEPHBIM
pasrpaHUyeHNe MOHATHUS IPABOCIOCOOHOCTH Ha OOIIYI0, OTPACIEeBYIO H CHELH-
anbHYI0. B pabore maercs kpaTkas XapakTepHCTHKA BUIOB IPaBOCIOCOOHOCTH.

[IpaBoCcIIOCOOHOCTE peanu3yercsi, T. €. TPaHC(HOPMHUPYETCS B ACHCTBHUTENb-
HOCTb, 4epe3 JAeeClOCOOHOCTb, N0/l KOTOPOH IIOHUMAETCs HE TOJIBKO BO3MOXKHOCTD
cyObeKTa MMETh NpaBa M 00513aHHOCTH, HO ¥ CLIOCOOHOCTh OCYIIECTBIISITh X CBOU-
MH JIeHCTBUSMH, OTBEYATh 3a IOCIEACTBHS, OBITh YYACTHHKOM IPaBOOTHOIICHHHA.
Takum 00pa3oM, eeclioCOOHOCT OTKPBIBACT BO3MONCHOCTIb OeliCBo8amb.

Jluno, yTpatuBlIee AEECIOCOOHOCTH, JMINACTCS BO3MOXKHOCTH 3aKIIIOYaTh
TF00O0I TOrOBOP, 3aIMINATh CBOM IIPaBa CaMOCTOATENBLHO. OT ero MMeHH JlelcCT-
BYIOT POJMTEIH, ONEKyHBL. [Ipy OTHaneHHHn OCHOBAaHHMIl, B CHIIy KOTOPBIX Ipax-
JIaHUH OBLT IPU3HAH HE/IeeCIOCOOHBIM, CY/I MOXKET IIPU3HATH €ro 1eeCIIOCOOHBIM.

[TpaBoCcyOBEKTHOCTh KaK COOMpaTenbHasi KaTeropus OJIHOBPEMEHHO OXBa-
TBIBAET CIEIYIOLINE MOMEHTBI: 803MONCHOCMYb OOJIAlaHUs MIPAaBaMU M 00s3aH-
HOCTSIMH; BO3MOJMCHOCHb WX CAMOCTOSITENIBHOTO OCYIIECTBICHHS; B03MOMC-

HOCmb HECCHUA OTBETCTBCHHOCTH 3a CBOC ITIOBCACHHUC.
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I'maBa uerBepTas «Cy0ObeKTHBHBIC IPABA M IOPHAMYECKHEe 003aHHOCTH
B CBeTe KATeropuii «BO3MOKHOCTB» H «IeliCTBHUTEJIBLHOCTH)» IIOCBSIICHA
pPAcCMOTPEHUIO CYOBEKTHMBHBIX MpaB M IOPUAMYECKUX OOSI3aHHOCTEH uepes
MIPU3MY BO3MOKHOCTH M I€HCTBUTEIBHOCTH.

ABTOp OTMEYaeT, YTO Cpeay YYEHBIX JIO0 CHX IIOp HE CIOXKHJIOCH €JHHOTO
B3rjis1/1a Ha IIOHATHC Cy6'beKTI/lBHOFO IpaBa. OI[HaKO BCC CXOJATCsI BO MHCHHH,
YTO B OCHOBE CYOBEKTHBHOTO TpaBa JIOKUT KAaTETOPUS «BO3MOXKHOCTBY. [lpm
3TOM BO3MOXKHOCTb, HCIIOJIb3YyeMast ISl XapaKTEPUCTUKU CyObEKTHBHOTO NpaBa,
uMmeer ocoboe, crermpuueckoe comepkanre. OHAa MBICIUTHCS 3ECh HE Kak
¢dunocodekast kareropus (Gpopma OTpakeHHs 3aKOHOMEPHBIX TEHICHIMH pas-
BUTHSA JICHICTBUTENBHOCTH) U HE KaK OOBEKTUBHASI OCYIIECTBUMOCTD (MCIIOJIHH-
MOCTb) T€X WM WHBIX JICHCTBHI, a KaK UX 00360J1€HHOCHb, PA3PEULEeHHOCHID,
00nycmumocms ¢O CTOPOHBI TOCYAApCTBa.

ConepxaHue ooweti 603MOIHCHOCMU, 3aKITIOUEHHON B CyOBEKTHBHOM TIpaBe,
MHOTO3HaYHO M Pa3HOCTOPOHHE. DTO OOYCIIOBHMJIO BBIICIECHHE YYEHBIMH pa3-
JIMYHOTO KOJIMYECTBA BOZMOXKHOCTEH (IpaBOMOuUMii) B ero cocrase. Tak, B cBoe
BpeMsl yKasbiBaloch Ha jaBe BosMoxHoctu (O. C. Modde, 1. M. Illapropoa-
ckuit), 3ateM — Ha Tpu (H.I'. Anrekcanapos, C.H. bparycs).

JluccepTaHT NpUIEPKUBACTCS MO3HUIUH TE€X aBTOPOB, KOTOPHIC BBIJEISIOT
CEroJiHsI B CTPYKType CYOBEKTHBHOTO IIpaBa YEThIPE BO3MOXKHOCTH: 803MOJIC-
HOCMb TIOJIOKUTENIFHOTO TTOBEJCHHUSI CAMOTO YIIPaBOMOYEHHOTO, T. €. TIPaBoO Ha
COOCTBEHHBIE AEHCTBUS; 8O3MOJCHOCMb TPEOOBATh COOTBETCTBYIOILIETO IOBE-
JICHUs] OT TPaBOOOS3aHHOTO JIMIA, T. €. IPaBO Ha YyXKHE JNEHCTBHS; GO3MOJIC-
HOcmb TIPUOCTHYTh K MEpaM TOCyapCTBEHHOTO MPUHYXICHUS B Clydae HEUC-
MIOJTHEHHS MPOTHUBOCTOSIIEH CTOPOHOW CBOEH 005S3aHHOCTH (IPUTA3AHHE); 603-
MOJICHOCMb TIONH30BAThCSl HA OCHOBE JIAHHOTO TIpaBa OIPE/ICIIEHHBIM COLHab-
HBIM OJIaroM.

IIpexne Bcero, CyObeKTHBHOE NMPABO BBICTYHAET KaK 603MOJICHOCHb Onpe-
0€lIeHH020 NO0BEOEHUs CaAMO20 YNnpagomouenno2o auya. OHa O3HAYaeT, 4To
CyOBEKT MOXET B paMKax IpPeIOCTaBICHHOIO €My IIpaBa BeCTU cels ompejie-

JICHHBIM 00pa30M, CaMOCTOSTEIBHO U30MPaTh 3aKOHHBIE CPEACTBA, MMyTH U CIIO-
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cOOBI JOCTHKEHUSI 1IeJIeH, y/IOBJIETBOPSTH CBOM MHTEPECHl M IOTPEOHOCTH, BbI-
oupath Gopmy 3amuThl. [IpH 3TOM cieayeT pa3iudaTh CYOBEKTHBHOE MPABO
KaK TaKoBOE M ero peanu3aiuio. COOTHOLIEHHE MEX/y BO3ZMOXHBIM ITOBEACHH-
eM, 00pa3yIoIUM cozepKaHie CyOBEKTHBHOTO ITpaBa, M IOBEICHHEM, O3Ha-
YaoUMM ero (aKTH4eCKOe OCYIIECTBIICHHUE, MPEICTaBIseT co00H COOTHOIIE-
HHUEC BO3MOXHOCTH U HeﬁCTBI/ITeHLHOCTH.

ABTOp IHCCEPTALMOHHOTO UCCIIEOBAHMS PA3EIseT MO3UIMIO TEX YICHBIX,
KOTOpBIE CUHMTAIOT, YTO Pealin3alysi CyObeKTHBHOIO 1paBa, KaK W MCIIOJIHEHHE
CyOBEKTHBHOW 0053aHHOCTH, OCYILECTBISIETCS TOJIBKO B paMKax IPaBOOTHOIIIE-
HUH (IPUHUMAasi BO BHUMAaHNE HAJMYUE OOLIEPETYIATHBHBIX, IOCTOSIHHO CYIIE-
CTBYIOIIMX OPUIMYECKUX OTHOLICHUH MEXKTy FOCYAapCTBOM M TpakKAaHAMH, a
TaKXKe IMOCICIHUX MEXKY COOO0M).

B nurepatype BBIIEISIOT BO3MOXKHOCTH HOMEHYUAIbHbIE, JTHLIB MPEIoCc-
TaBJICHHBIE, 3a(MKCHPOBAHHBIC B 3aKOHE, M BO3MOXKHOCTU peanu3yiowuecs,
NPaKTHYECKU OCyyecmeansaiowuecs, npemsopsemvie Ha neine. Y ata ux peanusa-
s Tpe/ICTaBisieT co0OW HE YTO MHOE, KaK CIOCO0 CYIIECTBOBAaHUS OIpe[e-
JICHHBIX TpaB (TPaBoO Ha XKU3HB, 3I0pPOBBE, 00pazoBaHue). CyObeKTHBHOE Tpa-
BO, TAaKUM 00pa3oM, MOXET BBICTYIIAaTh JIMOO B BUAE MOTCHINAIBHON, HO peaib-
HO 803MOJICHOU NEACTBUTEIBHOCTH, MO0 B opMe yxe pearuzyemou NeicTBU-
teapHOCTH (H.U. Marty3oB).

BeiTekaromast u3 cyOBEKTUBHBIX ITpaB cB0OOOIA cyObeKTa ACHCTBOBATH IO
CBOEH BoJIe M YCMOTpEHUIO He siBisieTcs adbcomotHol. Konctutynms PO (u. 3
CT. 55) mpeaycMaTpuBaeT 603MOJCHOCHb OTPAaHUYEHHS (eiepabHBIM 3aKOHOM
IpaB U cBOOOJ YEJIOBEKa U Ipa’kaHUHA B TOH Mepe, B KaKOi 3TO HEOOXOAUMO
JUIS 3alUThl OCHOB KOHCTHTYIIMOHHOTO CTpPOs, HPABCTBEHHOCTH, 3/I0POBbS,
IIPpaB ¥ 3aKOHHBIX MHTEPECOB JAPYIUX JHI, oOecrieueHHss 0OOPOHBI CTpaHbl U
0€3011acHOCTH roCy/JapCTBa.

B nmccepraiyy npoBOANTCS PaziIHdYHe MEXIY HMOHSATHAMH «IIPEIEIBl OCy-
IIECTBJICHUS! CYOBEKTHBHOTO 1IPaBa» U «OTpaHHMUYCHHUE CyOBEKTUBHOTO IIPaBay.
JeiicTBUs CyOBEKTOB, BHIXOASIIHIE 32 MPEICIIbl CYOhEKTUBHOIO MIPaBa, XapaKTe-

pHU3YIOTCA Kak 3JI0ynoTpebieHnue MmpaBoM (IIPEAOCTaBIECHHBIMH BO3MOXKHOCTSI-
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MH). ABTOp OTMEYaeT, YTO 3JIOYNOTPeOJICHHE TPaBOM B IIOCIIETHEE BPEMs I10-
JIYYWJIO JIOBOJIBHO HIMPOKOE PAacIpOCTPaHEHUE B POCCHUUCKOW JEHCTBUTEIBHO-
CTH, KaK IIPABHJIO, B T€X OTHOLICHUSX, TIE JHMIO HAJEIAETCS 3HAYUTEIBHBIM
KOJINYECTBOM IOPUIMUYECKUX BO3MOXKHOCTEH. [IpuBOAATCA MpUMEpBI, TOATBEp-
JKAAIOLIUE JaHHBIM BBIBOJ.

3axnoueHHass B CyObEeKTUBHOM IIPABE 603MONCHOCHb Mpeho6aHus BbIpa-
JKaeTcst B TOM, YTO JIO3BOJIGHHOE ITOBEJICHUE yNPABOMOYEHHOTO CyOBEKTa BCe-
I71a OITUPAETCS] Ha COOTBETCTBYIOIYIO 00S3aHHOCTD MIPOTUBOCTOSILEH CTOPOHBI.
IOpuanyeckast 0053aHHOCTD NPECTABISIET COOOM BU M MEPY JOJDKHOTO, TOCY-
JapCTBEHHO-LENIECO00PA3HOro, OOIIECTBEHHO IOJIE3HOTO TOBEICHUS nuua. Ee
CYIIHOCTh TOJIHEE BCETO PAaCKPBIBACT npasosas Heodxooumocms. Kareropus
Heobxo0umocmuy AJIsl PacKphITUs 00S3aHHOCTH UIPaeT TaKylo e pojb, KaK B
MOHSTHU CyOBEKTUBHOTO MPABA 603MONCHOCHD.

ITpn 3TOM CcTEeneHp BO3MOKHOCTEH yIIPaBOMOYEHHOTO CyOBEKTa TpeboBaTh
JIOJDKHA HaXOJUTHCS B MPONOPIHOHAIBHON 3aBUCHMOCTH OT CTEIICHH 00s3aH-
HOM CTOpOHBI peasibHO MCHOJNHATH TpeOoBaHus. [lepekockl B cTOpOHY CyOBek-
THUBHOTO IIPaBa, HE MOAKPEIIICHHBIE BO3MOXKHOCTSIMH OOS3aHHOW CTOPOHBI HC-
MIOJTHATH IOPUIAMYECKYIO 00S3aHHOCTB, IIPUBOIAT K TPYJHOPA3PEIINMBIM COLIH-
QJIBHO-IIPABOBBIM KOJUIU3HSAM.

B nmccepranum nopdepkuBaercs, 4yTo cepa JO3BOJICHHOIO HE MCUEpIIbIBa-
eTCsl TOJIBKO CyOBEKTHBHBIMHU NpaBamMH. Hapsimy ¢ HUMHU onpe/iesIeHHbIE BO3MOXK-
HOCTH NPEJOCTABIISIOT TAKXKE 3AKOHHblE UHMEPECH, ABISISICh BKHEHUIIIMM CIOCO-
O6oM oOecrieueHusi OTPEOHOCTEH, 3aPOCOB M CTPEMJICHHH JIMUHOCTH. ABTOP
YKa3bIBaeT HA Pa3NU4Ke BO3ZMOXKHOCTEM, JIEKAIIUX B OCHOBE JITAaHHBIX MTOHATHH.

I'naBa nstas «Peajqm3aumsi MpPaBoOBbIX BO3MOKHOCTEH B YCJOBHUSIX PbI-
HOYHBIX OTHOIIEHUI» COJEPXKUT aHAIIU3 TEX BO3MOXKHOCTEH, IOSBIEHUE KOTO-
PBIX B IIPaBOBO#i JieiicTBUTEN HOCTH Poccun ObUIO 00YCIIOBIEHO CTaHOBJICHUEM
PBIHOYHBIX OTHOLICHWH, THOepanu3anneil 5KOHOMUIECKON XKHU3HN CTPAHBI, pa3-
BUTHEM IPEANPUHUMATEILCTBA.

OTOT mepuoj 03HaMEHOBAJICA, MPEXkIe BCEro, OTXOAOM OT aJIMHUHHUCTpa-

TUBHO-KOMAaHJIHBIX METOHOB YIIPABJICHUSA W IMPOBO3IVIAIICHUEM H3BECTHOTO
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MIPAaBOBOT0 MPHUHIUIIA «HE 3aMPELIEHHOE 3aKOHOM JI03BOJICHO», MOIYUYUBIIETO
3akpemieHue B Koncrutynun P®, I'paxnanckom kogexce PO u nHBIX HOpMa-
TUBHBIX aKTaXx.

B HOBBIX yciOBHAX OOMIMI BEKTOp YIPaBICHUS CMECTHIICS C «pa3pelIn-
TEIBHOTO» HA «JI03BOJMTEIBHBIN, CIIOCOOCTBYIOIIMN YBEIHUCHUIO KOJTHYCCT-
Ba MPEJOCTABJICHHBIX BO3MOXKHOCTEH CyObEeKTaM, MPOSBJICHUSIM HX WHHUIIHAA-
THUBBI, AKTUBHOCTH, MPEANPUUMUNBOCTH U CAMOCTOSTEILHOCTH B JOCTUKEHUU
CBOUX LENEH.

T'ocynapcTBo co cBO€l CTOPOHBI MOCPEACTBOM H3JaHUS HOPMATHUBHO-
MPABOBBIX AKTOB JOJDKHO OBUIO JIMINB OYEPUYMBATH OOIINE TPAHHIBI, PaMKH
JTIO3BOJICHHOM JESITEIBHOCTH. B ocTampHOM ke CyOBeKTHl MOTIH IEHCTBOBATh
CaMOCTOSITEIIEHO, HCXOJI1 U3 CBOMX YCTPEMIICHUH, JKEJIaHHMA, MOTPECOHOCTEH,
HHTEPECOB.

[IpoBeneHusie pedopMBbI Manu CHIBHEHINNA WMIYJIbC K PAa3BUTHIO TIPE-
MPUHUMATEIBCKON JIEATEIIEHOCTH, CO3JaHUI0 HOBBIX ()OPM MPEINPUATHHA, Ha-
CBINIEHUIO PhIHKA PAa3IMYHBIMH TOBapaMH W yciyramu. B paboTte ormeuaertcs,
YTO cB0OOOMA MPEANPUHIMATEIBCKON AEATEIFHOCTH SABISIETCS YHUBEPCATHHBIM
MIPUHIUIIOM PHIHOYHBIX OTHOIIeHWH. OHa BKJIFOYaeT B ce0s BO3MOXHOCTDH BEI-
0opa cdepbl W BUAA OCYIICCTBICHUS IMPEANPUHUMATEIBCKON JEATCIHFHOCTH,
BO3MOXKHOCTh BBIOOpa OpraHU3allMOHHO-TIPABOBOM (pOpPMBI ee ocylecTBICHHS,
BO3MOXXHOCTh HCIIOJIb30BAHHS MMYIIECTBA 10 CBOEMY YCMOTPEHMIO, BO3MOXK-
HOCTb 3aKJIIOYEHHs JI0TOBOpa, KaK MPEAYyCMOTPEHHOro, TaK U HE MpPeaycCMOT-
penHoro ['paxxnanckum kogexkcom PD.

B 10 xe BpeMs cBOOOa IPEANTPUHUMATEIBCKOHN IEATEIFHOCTH HE SBISECTCS
abcomotHoi. Kak cnemyer m3 obmero cmeicna cT. 55 Koncrurynun PO, nes-
TEIBHOCTh NPEJNPUHUMATENSI, CTPEMALIETOCs K IMOJYYEHHUIO MaKCHUMAaJbHOM
NPUOBLIH, OCYIIECTBISETCS 110 NPUHIMITY: Pa3pelieHo Bce, YTO MPsIMO He 3a-
MPELLEHO 3aKOHOM, H HE OCYXAAETCSA APYTUMHU COLIMATILHBIMA HOPMaMHU.

B 3T0#1 cBsI3M aBTOp coriammaeTcs ¢ MPeIIoKEeHUEM, 9T0 (HOpMyITy «HE 3a-
NpEIIEHHOE 3aKOHOM JIO3BOJICHO» CIIEIOBANO Obl (IIPUMEHUTENBHO K HallUM

YCIIOBUSIM) IOTOJIHUTB: «Pa3pelIeHo BCe, YTO HE 3aIPEIEeHO 3aKOHOM, U He No-
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puyaemcs Mopaivto, a0kl HE CO3/IaBaTh CUTYAIUH, KOTJIa BCE MOXKHO, BKITFOYAsT
TO, uero Henb3s» (H.W. Mary3oB).

Pa3BuTHe PHIHOYHBIX OTHOIIEHWH, MPEINPUHUMATENGCTBA MIPUBEIH K IITH-
POKOMY pacipOCTpaHSHHIO MHIUBUAYAIHFHOTO MPABOBOTO PETyIHPOBAHUS, KO-
TOpOE MMEET ONpeeistonlee 3HaueHne B 3(h(HhEeKTUBHON OpraHU3aIiu CBOOOI-
HOW PKOHOMMKHM, TOCKOJIBKY IPEIOCTaBIAET CYOBEKTaM 603MOXNCHOCHb BECTH
JieNia TI0 COOCTBEHHOMY YCMOTPEHHIO, CTIOCOOCTBYET Pa3BHTHIO WX HHHUIHATHU-
BBI, aKTUBHOCTH, TBOpUeckux crocobnocreit (T.B. Karmranuna).

Ocoboe 3Ha4yeHune npuodpeTaeT JoroBopHoe peryiuposanue. OHO oTpaxa-
€T BO3MOXKHOCTh CTOPOH CaMOCTOSATENBHO BBIPaOaTHIBaTh U COTIACOBBIBATH YC-
JOBHsA, 00pa3yIoIne COJNEpKAHWE AOTOBOpa, a TAKXKE OIMpPENeNsATh B3aUMHEBIC
mpaBa u 00S3aHHOCTH C YYETOM WX IMOTPEOHOCTEH M MHIMBUIYaIbHBIX 3aIpO-
coB. B cBoo odepenp, rocyqapcTBO 00€CHEUMBACT UM YKA3aHHYIO 803MOJiC-
HOCMb, TAPAHTUPYS TIPABOBYIO 3aIIUTY.

B HOBBIX yCHOBHUSX, B OTJIMYHEC OT PaHEE T'OCIIOJICTBOBABIICH aJIMAHUCTPA-
THBHO-KOMaHHON CHCTEMBbI, MHOTOC OMPEACISICTCS HE 3aKOHAMH, a JTMYHBIMHU
yCTpeMJICHHUSIMH, BOJIei CyOBeKTOB phIHKA. OT UX JKENaHUHA, aKTUBHOCTH, TIPeI-
TPUUMYABOCTH 3aBUCHT, OyIyT JIM MpPEBpAIleHBl B JACHCTBUTEIBHOCTD T€ 803-

MOIHCHOCMU, KOTOPBIC OTKPbLIA IICPE] HUMU PbIHOYHAA Cpeaa.
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