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OO01mast xapakTepuCcTUKA PA0OTHI.

AKTYaJIbHOCTH TeMbl ucciaenoBaHusi. CyIIHOCTh U COIMAIIBHOE Ha3HAUCHHE
npaBa MPOSBISETCS B €ro (yHKIUSAX, KOTOpbIe MPEACTABIAIOT CO00l OCHOBHBIE,
HauOoJee CyIIeCTBCHHbBIE HaIpaBJICHUSI MIPABOBOTO BO3JECHCTBHUS HA OOIIECTBEH-
HbI€ OTHOIICHHUSA, CO3HAHME U TMOBeAeHHe roAeil. Cpean pa3nuyHbIX (PYHKIIHIA
npaBa — PEryJISITUBHOM, BOCHHMTATEIBHOW M IPYruX (OCHOBHBIX U HEOCHOBHBIX)
Ba)XXHEHIIIee MECTO 3aHUMAET oxpanumenvhas. Bece pyHKIMM TECHO B3aMMOCBS3a-
HBI ¥ OCYIIECTBIIAIOTCSI OTHOBPEMEHHO, JOMONHIS ApyT Apyra. [IpaBo, perynupys
T€ WIM WHBIE OTHOIICHHUS, BMECTE C TEM W OXpaHSIET MX OT MPECTYIMHBIX M MHBIX
MOCSTaTENbCTB.

['maBHBIMU (IPHOPUTETHBIMK) OOBEKTAMU OXPAHUTEITHHONH (PYHKIMU IpaBa
SIBIISIFOTCS KOHCTHTYIIMOHHBIN CTPOM, OOIIECTBEHHBI M MPABOBOM MOPSIOK, CTa-
OMIBHOCTH, 6€30MacHOCTh, Bce (DOPMBI COOCTBEHHOCTH, TTpaBa, CBOOOIBI U 3aKOH-
HBIE MHTEPECHl TpakaaH. B yCIOBHIX BBICOKOTO YPOBHS MPECTYIMHOCTH B CTPaHE
(rosibko B 2007%. B Poccuu ObLIO 3aperuCTpUpOBaHO CBBIIe 3,5 MJIH. IpecTyILIe-
HUI1), HAPYIICHUI NpaB YeIOBEKa 3HAYCHHE MPABOOXPAHUTEIBHON U MPABO3aIIHT-
HOM JIeSITENIFHOCTH TOCYJIapCTBa BO BCEX €€ MPOSIBICHUAX 3aKOHOMEPHO BO3pacTa-
eT. Orcroza ocTpas HeOOXOIMMOCTh MCCIIE0BaHUs JaHHOU npoOiembl. Tem Oonee
4TO TI0 MHOTUM IIPUHIIAIINATIBHBIM €€ aCTIeKTaM B HayKe HET eUHCTBA MHCHHI.

Jlo HacTosIIero BpEeMEHH OXpaHUTENbHAas (DYHKIMS MpaBa OCTACTCS Majo
U3y4eHHOH, B TO BpEMs KaK YsSCHEHHE MEXaHU3MOB ee peanm3anuu (popm, mero-
JIOB, CPEJCTB, FAPaHTHi1) MO3BOJIMIO Obl MOBBICUTH dPPEKTUBHOCThH BCEH MPaBOOX-
paHUTENbHON cucTeMbl. HyXnaeTcst B pacKpbITHH CaMO codepaicanue paccMaTpu-
BAaE€MOTO SIBJICHUS, TEHACHLUN €T0 Pa3BUTH, TpaHCHOPMALUK MPUMEHUTEIBHO K
COBPEMEHHBIM POCCHICKUM peanusiM. A coJepKaHUe MPaBOXPAHUTEIbHON (yHK-
UM, KaK 1 MHOTUX IPYTUX IOPUAMUECKUX KATETOPHid, MEHSETCS TI0 MEpe Pa3BUTUS
oO11ecTBa.

[Tpu 3TOM TpebyeTcst komniekcras pa3padoTka MpoOIeMbl, MPEAToararmas
BBISIBJICHHE B3aUMOCBS3€M M B3aUMOJICUCTBUSL C TAaKMMHU MOHSATHUSMH, KaK MpaBo-

INPUMCHCHUEC, IOPUINICCKAA OTBCTCTBCHHOCTD, IIPABOCO3HAHUE, 3aKOHHOCTD, CIIpa-
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BEJIJTMBOCTH, YOXKIEHNE U IPUHYKIECHUE, TPOKYPOPCKUN HAM30p, CYACOHBINA KOH-
TPOJIb U APYTHUMH.

OxpanurtenbHas GyHKIMS MpaBa HE MOXKET CUUTATHCS IPHEKTUBHOM, €CIIU He
oOecreveHsl B IEPBYIO Ouepeib MpaBa, CBOOOIbI U 3aKOHHBIE MHTEPECHI TPaKIaH,
€CJIM TOCYJIapCTBO HE B COCTOSIHUU FapaHTUPOBATH MX COOIIOJEHUE U OCYIIECTB-
nenue. B Koncturynuu P® 3anucano, 4To 4enoBek, ero mpaBa U CBOOObI SIBIIS-
IOTCS BBICIICH IIEHHOCTHIO. [IpW3HanHue, yBaxeHHWE W 3allluTa TNpaB YEIOBEKa H
rpakJaHiHa — 00s3aHHOCTB TOCyapcTBa (CT.2).

Bo3znoxuB Ha ce0s 3Ty 0053aHOCTh, TOCYJAPCTBO TEM CaMBIM B3sJIO Ha ce0s 1
Ipyroe 0053aTe’abCTBO — CO3J]aTh HEOOXOIMMBbIE MPABOBbIE U MHBIE MEXAHU3MBI U
MPOLIETypPbl, TO3BOJISIONIME PEATM30BATh ATH MpaBa, MPETBOPUTH UX B kU3Hb. OHU
JOJDKHBI OBITh TIPEIMETOM TTOCTOSTHHOTO BHUMAaHUS, BCEMEPHOW OXPaHbI, 3aIUTHI
oT HapyuieHui. K coxaneHuto, 3Ty CBOI0O MUCCHUIO TOCYJIAPCTBO BBIMIOJIHSET Jlajie-
KO HE B IIOJIHOU MEpE.

Cama mpaBoOXpaHUTEIbHAS CUCTEMA MOPAKEHA KOPPYILHUEWH, B HEW MMEIOT
MECTO TaKHe SIBJICHHS, KaK «KPBIIIEBAHHUE>», BHIMOTATEIbCTBO, APYrUe MPECTyILIe-
HUs U 3noynorpedinenus. [lo nanaeiM CreIcTBEHHOTO KOMUTETa mpu | eHepaib-
Hol mpokypatype P®, tonbko B 2007 roay K yrojoBHOH OTBETCTBEHHOCTH IPH-
BJICYEHO CBBIIIE THICAYU ClIeJIOBATENEH, MPOKYpOpOB U cynaeil. OTcroa u HeaoBe-
pue HaCeJeHHs K TPABOOXPAHHUTEIBHBIM CTPYKTypam. Omnpochl, MpOBEIEHHBIC
bougoM «OOIIECTBEHHOE MHEHHE» CBUIETEILCTBYIOT: 34%0 ONPOIICHHBIX CUMTa-
10T, YTO MUJUIMS padoTtaeT mioxo; 39% cTaBiT yA0BIECTBOPUTENBHYIO OLIEHKY, U
TosIbKO 12%-Xx0pormryto. bosiee mOIOBUHBI PECTIOHIEHTOB OTPHUIIATEIIHHO OTHOCST-
¢S K paboOmMHUKaM MUTAIAN.

Bce ckazanHoe 1 00yCIIOBMIIO BBIOOP TEMBbl JUCCEPTAIlUH, KEJTaHUE aBTOpa
BHECTU CBOM MOCWJIbHBIN BKJIAJl B €€ UCCJIEIOBAHUE.

Crenenb pa3padoOTaHHOCTH TeMbl U TeOpeTHYECKasi OCHOBA HCCJIeI0Ba-
Huda. Kak yxe oTmeuanoch, HayyHas pa3pabOTaHHOCTb HEMOCPEICTBEHHO 0Xpa-

HUmenvbHou yuKyuu TpaBa sIBHO HeJAOCTaTOYHAa. MOKHO Ha3BaTh JIMILb OAHY pa-
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6oty 15-1eTHeit naBHOCTH. ECTh myGMMKAIMHM, TOCBSIICHHbIC (YHKIHAM MpaBa
BOOOIIE?, a TaKKe (GYHKIHSIM OTIIETBHBIX OTpaciien npaBag. [Ipu stoM cnenyet
MpU3HaTh, YTO HamOOJIee BECOMBIN BKJaJ B HCCIEIOBaHUE MPOOJIeMbl (PYHKIIHIMA
npasa BHec T.H. Panpko, kak B COBETCKHI NEPUOJ, TaK U B IOCTCOBETCKUM. Kpat-
KO€ OocBellleHre (YHKIIMU TIpaBa, B TOM YWCIIe OXpaHUTENIbHAs, TOTy4aeT B y4yeo-
HOW JINTEpATYpE.

OTMeTHM TaKXke, UTO OTJEIbHBIE ACTEKThl pacCMaTPUBAEMO HAMH TE€MbI TaK
WM WHaue 3aTparuBaloTCs B Pa3JIMUHBIX TPyJax OTEUYECTBEHHBIX YUYCHBIX-
IPAaBOBE/IOB, KOTOPbIE (TPYIbI) U COCTABHIN TEOPETHUYECKYIO 0a3y MUCCEepTAIUU.
NmeroTcst B BUAY NPEXIe BCEr0 yUYE€HBIE, 3aHIKAIOIIMECS] BOIIPOCAMU MPaBa, €ro
conyanbHOM U GyHKIMoHaNBHOW ponu B obmiectBe: C.C. Anekcees, B.K. baGaes,
M.J. bantun, B.M. bapanos, B.M. Bensaxun, H.B. Butpyk, H.A. Bnacenko, H.H.
Bomnenko, C.A. I'motos, JI.U. I'nmyxapeBa, B.1. I'oiiman, B.B. IN'omynsak, M.A.
NBannukor, B.T. Kao6smes, B.1. Kapramos, T.B. Kamanuna, /[.A. Kepumos,
E.B. KonecuukoB, C.A. Komapos, I'.H. KomkoBa, B.1. Kpycc, B.JI. Kynamnos,
B.B. Jlazapes, B.11. O.2. Jleiict, Jleymun, A.b. Jlucrotkun, [.A. JIunuHckui,
E.A. Jlykamesa, B.J. Jlro6ammm, A.B. Mansko, H.M. Maty3os, M.. Mapuenko,
A.C. Mopnosen, K.1. Oscensin, A.N. OBuunnukoB, A.B. ITpuasopos, C.B. Ilo-
nennHa, A.B. [Tonaxos, T.H Paapko, ®.M. Pasnos, IO.C Pemeros, P.A. Pomarios,
N.B. PocroBmukos, B.A. Pyakosckuii, O.}O. Peibakos, B.A. Canyn, A.Il. Cemut-
ko, I.H. Censixun, B.H. Cuntokos, O.A. Cuexko, B.B. Copokun, B.M. CsipbIX,

! Cm.: Campiknn C.C. OxpanutenbHas GyHKUIMS TpaBa U OXpaHUTENbHAs NESTEIbHOCTh IO-
cynapctsa. [IpoGieMbl mpaBoOXpaHUTENBHBIX OpraHoB. M., 1994,

2 Cm.: Pagpko T.H. OcHOBHEIE (BYHKIMH CONMATHCTHYECKOro mpasa. Bomrorpaz, 1970;om
ke. Meromomornueckue BOmpockl o3Hanus GpyHkiuii mpasa. Bonrorpan, 1974;0n xe. OyHKImMn
npasa // O0mas Teopus rocyiapcTBa U mpasa. AkageMudeckuii kype B 2-x tomax / Iox pen. M.H.
Mapuenko. T.2. M., 1998;baiitur M.U. O npuniunax 1 QyHKIHUIX [paBa. HOBbIE MOMEHTHI //
[TpaBosenenue. 2000.Ne 3; Borenko H.H. CymiHocts, npuHIMIE 1 GYHKIUH mpaBa. Bonrorpar,
1998; Aradonosa I'.1O. K Bompocy o cucreme ¢ynkuuii npasa // FOpunnueckuii aHaIMTHYECKHI
xypHai. 2002.Ne 3; A6pamoB A.U. Ilonsarue ¢ynkumii npasa // XXypHan poccuiickoro mpasa.
2006.Ne 2.

3 Cm: CmupnoB B.I'. ®yHkimn coBetckoro yronoBHoro mpasa. JI., 1965;Emenssnos A.C.
Peanuzamnus nmpaBooxpanutenbHol GyHKIUM (pUHAHCOBOTO TpaBa. ABTOoped. mucc. a. 10. H. M.,
2005.
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A.I'. Xabubynnun, T.5. Xabpuea, P.JI. Xauarypos, O.U. L{piOynesckas, A.C.
[Ma6ypos, B.M. lladupos, b.C. 263eB u npyrue.

Heabro quccepraiuOHHOTO MCCJIEIOBAHUSA SIBISIETCS KOMIUIEKCHBIN Teope-
TUKO-TIPAaBOBOM aHaIN3 OXPaHUTEIbHOW (DYHKLIMU TMpaBa, PaCKpbITUE €€ CYIIHO-
CTH, COAEPKAHUS U 3HAYEHUS B COBPEMEHHBIX POCCUHCKHUX YCIOBHSX; BOCIIOJIHE-
HUE MPOOEJIOB B U3YYEHUH JIAHHOM KaTEropuu; BbIpaOOTKAa HEOOXOIMUMBIX Mpe-
JOKEHUN U peKOMEeHAllMii, HampaBlIeHHBIX Ha MOBbIIICHHE PPEKTUBHOCTH Me-
XaHU3Ma peann3aluy Ha3BaHHOW QYHKIUY.

B cooTBeTcTBUM ¢ yKa3aHHOU I1€JIbI0 OBLIM MOCTABIIECHBI CIEAYIOIINE 3aauH,
OTPAKAIOLME OCHOBHBIC UJIEU U ACTIEKTHI JUCCEPTALIAH.

- 1aTh OOUIYIO XapaKTEPUCTUKY U OLEHUTH COCTOSIHUE COBPEMEHHOM MpaBo-
OXpaHUTENIbHOMN cuctembl Poccuy;

- PacKphITh COJIEP)KaHHE U COLMAJIbHOE HAa3HAUEHHE OXPAHUTEIbHOU (DYyHK-
1[MU TIpaBa, cGOpMYIUPOBATH OMPEICIICHNUE;

- YACHUTb COOTHOULIECHUE MOHATUM «IPaBOBAasi OXpPaHa», «IPaBOBas 3aIATA,
«00eCIeueHUE» U «rapaHTHPOBAHUE,

- BBISIBUTh MECTO U POJIb MPABOOXPAHUTEIbHOM (QPYHKIMH B CHCTEME HHBIX
dbyHKUMA TpaBa, 000CHOBAThH €€ 0CO0YI0 3HAYMMOCTh U 1IEHHOCTb;

- paccMOTpeTh OCHOBHBbIE (OPMBI M METOJbI pEAU3alMU OXPAHUTEIHHOU
(GyHKIIUM TpaBa, MPEAIOKUTh CBOE BUACHHUE IMyTeH UX JaTbHEHUIIEro COBEPIICHCT-
BOBAaHUS;

- 0000UINTHh pa3NUYHBbIE TOUYKU 3PEHUS, CBSI3aHHBIC C TPAKTOBKOW OXpaHU-
TENbHON (PYHKIIMH MpaBa U €€ CAaMOCTOSATEIBHOTO 3HAYCHHS;

- BbIpa0OTaTh MPAKTUYECKUE PEKOMEHIAIMH U TIPEIJIOKEHUSI, HAIlpaBJICHHbIE
Ha yCWJIEHUE POJIH U MOBBIIIEHNE 3P(HEKTUBHOCTH MPABOOXPAHUTEIBHOM eI TeNb-
HOCTH Poccuiickoro rocynapcraa.

OO0beKT HCCIeI0BAHMA COCTABWIM OOIIECTBEHHBIE OTHOILICHHUS, CKJIAJIbI-
Baroluecs: B cpepe OopraHum3aluy MpaBOBOM OXpaHbl M 3alIUTHl UHTEpecoB Poc-
CUHCKOIo rocyAapcTBa, oOLIECTBa U IPak/laH; B3aMMOOTHOIICHHS MEXIY CyObeK-

TaMH HpaBOOXpaHHTeHBHOﬁ ACATCIIBHOCTH.
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IIpenmeToM M3y4eHHUsi BBICTYNAIOT KOHKPETHBIE OOBEKTHI IPABOBOI OXpaHbI
Y 3alUTHl. KOHCTHTYIIMOHHBIA CTPOH, COOCTBEHHOCTH, MPABOIMOPSAOK, Oe3omac-
HOCTb, MpaBa U CBOOObI TUYHOCTU, UX TapaHTUH; (POPMBI, METOIBI U dPPEKTUB-
HOCTb pealin3aluy oXpaHuTensHol GyHkuuu Poccuiickoro mpasa.

HopmartuBHoii 0a30i auccepranum nocnyxwin Konctutynus P®, coot-
BETCTBYIOIIIME 3aKOHbI W TMOJ3aKOHHbIE aKThl (eAePabHOTO U PETHOHAIBHOIO
YPOBHEH, YTOJIOBHBIM, YTOJIOBHO-IIpOLECCyalbHbIM U apyrue Kopekcsl, mocra-
HOBJICHHUS U NPaBoBble no3ulnu KoHCTUTYyIIMOHHOTO cyaa, BepxoBHoro cyna, Be-
JOMCTBEHHBIE aKThl MpaBoOXpaHuTeNbHBIX opranoB ([Ipoxyparypei, MBJ], ©®CB,
HAJIOTOBBIX CITYk0), JOKIabl Y IOJIHOMOYEHHOTO I10 TIpaBaM 4enoBeka, [locnanus
[Ipesunenta PO denepansnomy CoOpaHuto, TEKyIIee 3aKOHOIATEIbCTRO.

MeTtopoJiornyeckasi 0CHoBa padorsl. [Ipu uccienoBaHny TEMbI IHCCEpPTa-
I[MU aBTOP MCIOJIb30BaJ COOTBETCTBYIOILIME 3aKOHBI IMAJIEKTHKH, a TaKxke oOIe-
HaYYHbIC M YacTHBIC (CIIEIUAIbHBIC) METO/IbI TO3HAHMSI, TAKUE KAK CHHTE3, aHAJIN3,
abcTparupoBaHue; CHCTEMHBIM, (PYHKIMOHAIbHBINA, HCTOPHKO-TIPaBOBOU, (op-
MaJIbHO-JIOTUYECKUH, CTATUCTUYECKUN, KOHKPETHO-COLIMOJIOTMYECKHM.

Hcnonp30BaHne BBIIEHA3BAHHBIX METOAOB HE HCKJIIOYAET IIPOCTOrO U3JI0XKeE-
HUS SMIIUPUYECKUX (HAKTOB, COOBITUI U MPUMEPOB, UX APTyMEHTALMH, 00J1a/1at0-
IIMX CaMOCTOSITEIbHOM JO0Ka3aTeIbCTBEHHOM CUJIOW M BBISBISIOMIUX CHEIU(PUKY
paccMaTpuBaeMOU POOIEMBL.

Hayuynass HoBu3HAa. ABTOpPOM TIPOBEIEHO OOCTOSITEIbBHOE TEOPETUKO-
IIPABOBOE HMCCIIEAOBAHNE OXPAHUTEIBHON (DYHKIIMH MpaBa Kak camMOCmOsAmMeNbHOU
u Haubolee akmyanbHOU B COBPEMEHHBIX YCIOBUAX Poccuu; mokasana oovexmug-
Has HeobX00umMocmb YCUJIEHUS BCEW MPaBOOXPAHUTENBHON U TpPaBO3aLIUTHOU
NEeATEIbHOCTH TOCYAAapCTBa B KAYECTBE OJAHOW M3 MEPBOOYEPEIHBIX 3a7ad. IJTO
YCUJIEHUE TUKTYETCSl pOCTOM MPECTYITHOCTU B CTPAHE U COOTBETCTBEHHO MaJCHU-
€M YpPOBHA JIMYHOW O€30MaCHOCTU I'pakKJaH, HapyUIEHUEM UX TpaB, CBOOOJ U 3a-
KOHHBIX HHTEPECOB, MOCITaTEIbCTBAMU Ha OOIIECTBEHHBIN U MPABOBOW MOPSIOK.

B cioxHON KpUMHHOTEHHOM OOCTAaHOBKE JIOJEH OJ/0JIeBACT MOCTOSHHBIM

CTpax, TpeBora, OECIIOKOMCTBO 3a ceOsl, CEMbIO, ACTEH, JKUITHUIIE. ABTOP CTPEMIICS
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OTIPENICTUTh MTyTH U CIIOCOOBI TTPEOIOICHHS TAKOTO cOoCcTOsiHUSA. OJIUH U3 HUX - TI0-
BBIIIICHUE OXPAHUTEIIBHOTO MOTEHIMaja IMpaBa, MOCIEA0BATEIbHOE MPUMEHEHHE
€ro CaHKUMK K MPAaBOHAPYIIUTENSAM, HEOTBPATUMOCTh HAKa3aHMS 3a YrOJIOBHO Ha-
Kazyembie U apyrue aesaus. Cutyamus TpeOyeT OT mpaBa OOJBINEH )KECTKOCTH U
HEMPUMUPUMOCTH KO BCEM aHTHOOIIECTBEHHBIM SIBJICHUSIM, HAXOAIUMCS B cepe
ero aeiictBusa. Beskue nubepanbHble MOCTA0IEHUSI CO CTOPOHBI HbIHE JEHCTBYIO-
X 3aKOHOB ObLTH ObI CETOHS, IO MHCHHIO aBTOPA, HEYMECTHBI U OTIACHBHI.

HoBu3Ha 3akitouaercs Takke B TPaKTOBKE (JOPM U METOJOB pean3aluu OX-
paHUTENbHONW (DYHKIMM MpaBa, B YACTHOCTH, aBTOPCKOM BHUICHUU COOTHOIIICHUS
yOeXIeH!s U IPUHYKIeHUA. J{uccepTaHTOM MpeaiaraloTCs MEphl, HalpaBJIeHHBIC
Ha yJIydllIeHHe PabOThl MPABOOXPAHUTEBHBIX OPraHoB (0ojee TecHas KOOpAHHA-
IIUs ¥ B3aMMOJICHCTBHE, TIOBBIIIIEHNE MPOGECCHOHANTN3MA, TTOCTOSTHHAS CBSI3b C Ha-
CeJIeHUEM, IpakJaHaMU, 3aBOCBAHKME WX JOBEpHs, NMPOPUIAKTUKA MTpaBOHApYIIe-
HU, OYHUIIIEHUE KAJIPOBOTO COCTaBa OT HETOOPOCOBECTHBIX COTPYTHUKOB H T.JI.).

Ncxonas u3 BRIIEU3I0KEHHOTO, HA 3aIUTY BBIHOCSITCS CJIEIYIOIINE OCHOBHBIE
MIOJIOKEHMS], UIEU U BBIBOJBI TUCCEPTALINU:

1. Ilpexnae Bcero aBTOPOM OOOCHOBBIBAETCSI TE3UC O TOM, YTO BCS MPaBOOX-
paHUTENIbHAs W MPaBO3allUTHAs CHUCTEMA COBPEMEHHOM Poccum Hyxknaercsa B
nanbHeineM pepopMUpPOBaHUH, YTO T€ pedOpMbl, KOTOPHIE MPOU3BOJIUIUCEH 0
CHUX TIOp, HE JOBEJIEHBI JI0 KOHIIA, OCOOEHHO B OPraHU3alMOHHO-IOPUCAUKIIMOHHOM
wiane (cozganue CIeJICTBEHHOIO KOMUTETa, OrpaHuveHue KomrereHimu [Ipoky-
paTypsl, pazneneHue chep uX OTBETCTBEHHOCTH, TIOJTHOMOYNN, COTIOTYMHEHHOCTh
MEXTy Pa3InIHBIMU «CHUJIOBBIMU» CTPYKTYPAMH U T.JI.).

2. [lpaBooxpaHuTenbHasi CUCTEMA, DJIEMEHTOM KOTOPOW SIBIISIETCS OXpPaHU-
TenbHass QYHKIUS TpaBa, OMPEACNIIeTCs] aBTOPOM, KaK COBOKYITHOCTh TOCOPTaHOB,
0OIIECTBEHHBIX O0BEAMHEHUH, NOKHOCTHBIX JIMII, OCYHIECTBISIONIUX B COOTBET-
CTBHM CO CBOEH KOMIIETEHLMEN M 3aa4aMH IIPAaBOOXPAHUTENBbHYIO, TPABO3AIIUT-
HYI0 ¥ TIPaBOOOECIICYUTENHHYIO JESITEIIbHOCTh, HAMpPaBICHHYI0 Ha YKPETUICHHE
pPOCCHIICKOro TrocyAapcTBa M 00IIecTBa, 0€30MacHOCTh IPaKIaH, a TakKe KOM-

IUIEKC TOCYAapCTBEHHO-TIPABOBBIX CPEACTB, METOJOB U TapaHTHii, oOecreunBaro-
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IMX 3alIUTy OOIIECTBEHHBIX OTHOIIEHUH OT MPOTHUBOMNPABHBIX IMOCATATEIHCTB.
Takoe ompeneneHue HE PACXOAUTCA C MUMEIOIIMMUCS B JUTEpaType B3TISIAMH.
(A.I'. bpatko).

3. OxpanutenbHas QyHkuus Poccuiickoro mpaBa TpPakTyeTCs COUCKATEIEM
KaK 00YCJIOBJIEHHOE COLIMAJIBbHBIM HAa3HAYEHUEM HAIpaBJICHHUE IIPaBOBOIO BO3IEH-
CTBUS, HAllEJICHHOE Ha OXpaHy OOILEe3HAYUMBIX, HauOoyiee BaKHBIX SKOHOMHUYE-
CKHUX, TMOJIUTUYECKUX, KYJIbTYPHBIX, TyXOBHBIX, JIUYHBIX U HUHBIX OTHOILICHUH, IMy-
TEM YCTAHOBJIEHMS 3allPETOB, CAHKIIMH 3a IPaBOHAPYILLIEHUS, IPUBJICUEHHS] BUHOB-
HBIX K IOPUAMYECKON OTBETCTBEHHOCTH, BHITECHEHUS HETAaTUBHBIX SIBICHUU, TyXK-
JIBIX HAIIEeMy OOIIIECTBY.

4. Cowuckarenb NPUXOIUT K BBIBOJY, YTO B CIOXKHUBIIEHCS B CTPAaHE CIOXKHOM
KPUMUHOTCHHOU cUTyanuu (POCT MPeCTYMHOCTH, HeI(D(HEKTUBHOCTD THOEPaTbHBIX
MOAXOM0B K HamOojee TSDKKUM TPECTYIUICHHSM) TIPH OCYIIECTBICHUH OXPaHU-
TEJIbHOW ()yHKLIMHU IpaBa HEOOXOAMMO YCUIMTh KapaTelibHble Havasa. HbIMU ci10-
BaMH, OoJiee THOKO coueTaTh yOeXKICHUE W MPUHYKICHHE, TeM 0oJiee, 9To, KaK Io-
Ka3bIBACT IIPAKTHUKA, METOMABI YOEKACHHUS, PAa3bsICHEHNUS U BOCHMTAHUS JAJEKO HeE
BCErJa AaoT kenaeMblil 3 dext. Boicokuii ypoBeHb IPECTYITHOCTH TOBOPUT O TOM,
YTO rOCyJapCcTBO U MPABO IIOKA HE CIIPABIIIOTCS CO CBOEH NMPaBOOXPAHUTENBHOM
MHUCCHEN U TpakJaHe HE YyBCTBYIOT ceOs B Oe3zomacHocTH. Jlo cux mop He yjaaercs
no0OpOTh KOPPYIILIUIO U CITy>KeOHBIE 3710ynoTpeOieHus. PackpbiBaeMOCTh pecTyI-
JIEHUH OCTaeTcs HU3KOM, a 3TO 3HAYUT LAPUT O€3HAKa3aHHOCTb.

5. B aT10ii cBs13u B paboTe apryMeHTHPYETCsl TOJI0KEHUE O TOM, YTO B COBpE-
MEHHBIX YCIIOBHUSIX OXpaHUTENbHAs (PYHKIIHS MpaBa mpuoOpeTaeT ocoOyro 3Ha4Yu-
MOCTb U aKTyaJIbHOCTb, IIPUOPUTETHYIO pOJib, MOO UMEHHO OHA MPHU3BaHA CO3/a-
BaTh aTMOcdepy MpaBOBON 3alIUIEHHOCTH U 6e30macHOCTH. OTCYyTCTBHE YyBCTBA
3alUIIEHHOCTH, HapsAy € MPOYUM, KaK pa3 U MOPOXKAAET HEJAOBEpHUE JIIOJAEH K
BJIACTH U BCEM €€ OpraHaM, OCOOEHHO TeM, KOTOpbI€ IpPU3BaHbl UX HENOCPEICT-
BEHHO OXPaHSATH U 3aIULIATh.

6. Cpenn 0OBEKTOB MPABOBOM OXpaHbl aBTOP BBLAEISAET B MEPBYIO OYEpEadb

Takue, Kak KOHCTUTYILIMOHHBIN CTPOii, Bce OPMBI COOCTBEHHOCTH, OOIIECTBEHHBIIH
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¥ TIPaBOBOM TOPSIIOK, TIpaBa M CBOOOMBI TPaXKAaH; MOKa3bIBA€T MX OCHOBOIIOJA-
raronui, 6a3oBbIil xapakTep. OctanbHble 00BEKTHI TaK WM WHAYE TIOTIMHEHBI Ha-
3BaHHBIM U MPOU3BOAHBI OT HUX. B 11€710M k€ aBTOp MCXOJUT U3 TOTO, YTO MPaBO
MPU3BAHO OXPAHATH W 3aAIUIIATh BCIO COBOKYITHOCTh PETYJIHPYEMBIX UM OTHOIIIE-
HUM.

7. Ocoboe BHUMaHKE aBTOp oOpaiaeT Ha HEOOXOAUMOCTh OXpaHbl, oOecIie-
YEHUs JIMYHOU 0e30MacHOCTH TPa)KAaH, UX JKHU3HU, 370pOBbs, umyiecTBa. Ha
3TOT MPUOPHUTET yKasaa B cBoeM BoicTymieHHH (08.02.08)Ha pacinpeHHOM 3ace-
nanun ['ocynapcrBeHHoro cosera lIpesument P®, nmoadepkHyB mpu 3TOM, Ymo
Kadcoblll yesoseKk NOJKEH YyBCTBOBATh Ce€0sl YBEPEHHBIM M 3alllUIICHHBIM TI€ OBl
OH HM HaxoJUJICSA — JI0OMa, Ha yJlulie, B oOlEeCTBeHHbIX MecTax. [IpaBo Ha Henpu-
KOCHOBEHHOCTb M JTOCTOMHCTBO JIMYHOCTH 3aKpEIIEHO B poccurckon KoncTury-
I[MU, TJE€ TOBOPUTCA, UYTO YKAa3aHHbIE LIEHHOCTU <«OXPAHAIOTCS TOCYJapCTBOM>
(cT.21,22,23).

8. JluccepTranToM maeTcs pa3rpaHUUCHUE MOHATHI «IIpaBOBasi OXpaHa», «dIpa-
BOBAas 3all[UTa», 00ECIEYEHUE» U «TapaHTUPOBAHUE, IENAETCS BBIBOJ O TOM, YTO
«OXpaHa» BKJIFOYACT B CeOS <GallUTy», H ¢ UX TOMOIIBIO (BMECTE C «TapaHTHPO-
BaHHOCTBIO») JTOCTHraeTcs «obecneuenue». [locneanee — Hanbosee MMpoKas, co-
OuparenbHas KaTeropus. B To e BpeMs MeXy yKa3aHHbIMHU MOHSTHSIMU CYIIIECT-
BYET TECHAsl B3aMMOCBSI3b.

9. Jlns abdexTuBHOM peanusanud OXpaHUTEIbHOU (QYHKIIMU TTpaBa TpeOyeT-
Cs pEIIeHHE IIeJIOr0 KOMIUIeKCAa 3aja4. OPraHW3allMOHHBIX, 3aKOHOTBOPYECKHUX,
IPaBONPUMEHHUTEIIbHBIX, BOCIIUTATEILHBIX U APYyTrux. HepemeHHocTs 3TuxX 3amad,
HECMOCOOHOCTh TOCYIAapCTBEHHO-TIPABOBBIX HMHCTUTYTOB oOOecneyuTh Oe3omac-
HOCTh TPaXJaH BBIHYXKIAET UX npubdecams K METOJIaM «CaMOOXPaHBI» U «CaMo-
3aIIUTHI», KOTOPhIE BCE Yallle CTAHOBSITCS €AMHCTBEHHBIM CPEJACTBOM OTPAKECHMUS
KPUMUHAIBHBIX YTPO3.

10.Hapsay ¢ pexomeHAausIMu OOIIEeTro XapakTepa, 0 KOTOPHIX TOBOPHIIOCH
BBIIIE, ABTOP MpeaiaraeT KOHKPETHBIE MEPhI MO YJIYYILIEHUIO TPAaBOOXPaHbI U MO-

BEITIICHUIO A((PEKTUBHOCTH paccMaTpuBaeMoO (YHKIIMM TIpaBa, HAMpUMEp, 0-
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OuTbCs OOJBIIEH COTIIACOBAHHOCTU MEXY 3aKOHAMHM W TOJ3aKOHHBIMH aKTaMU,
BBECTH IMOCTOSIHHBI MOHUTOPUHT 32 COCTOSIHUEM M TEHJICHLUSIMH Pa3BUTHUS FOPU-
JUYECKON IPAKTUKH; OPraHU30BaTh KOMIUIEKCHBIM AaHAJINW3 pe3ylbTaTOB HOpMa-
TUBHO-TIPABOBOM JEATEIBHOCTH, YUYUTHIBAIOIIMN MPABOPEATUYIOIIUNA OIBIT; CO-
BEpLICHCTBOBAHUE 3aKOHOAATENIBCTBA U YCTPAHEHUE B HEM KOJUIM3HM, IIPOTUBOPE-
4Uii, IPOOENIOB, yCTAPEBUINX UM HEAECUCTBYIOIINX HOPM; yOJIUpOBaHuUs B IPaBO-
BOM DETYJIUPOBAHUHU; OOECIEUUTh €AMHOE MPABOBOE MpOCTpaHCTBO Poccuiickoii
®denepanny, He IPOTUBOPEYALLETO HOPMAaM MEXIYHAPOIHOTO IIPaBa.

HayuyHoe u npakTu4eckoe 3Ha4yeHue padborsl. [IpoBeneHHoe nccaenoBanue
BHOCHT, 110 MHEHHUIO aBTOPA, ONPEAETICHHBIN BKJIAJ B pa3BUTHE YUCHHS O QyHKIU-
X MpaBa, UX cucTeMe, popmMax U METOAAX peanusaluu. AHanu3 npoOsieM MOBbI-
meHns 3(G(HEKTUBHOCTH OXPAHUTENBbHON (DYHKIMK TpaBa COCOOEH B M3BECTHOM
Mepe 000raTuTh HOPUINYECKYIO HAyKy HOBBIMHU 3HAHUSMHU, KOTOPHIE MOTYT CIIO-
coOCTBOBATh AKTUBALMY JTaJIbHENIINX UCCIIE0OBAHUM B IaHHOM 00J1aCTH.

Amnpodanusi pe3yJbTaToB HccjaegoBanus. [luccepranus oOcyxkaanach 1O
rjlaBaM Ha 3acellaHuu Kadeapbl Teopuu rocynapcrtsa U npasa CapaToBCKOM rocy-
JApCTBEHHOM akajemMuu npasa. OCHOBHbBIE MOJIOKEHUS M BBIBOJIbI TUCCEPTALMOH-
HOT'O0 MCCJIEJIOBAHUS U3JI0KEHBI aBTOPOM B OIYOJMKOBAHHBIX CTaThX U TE3UCAX.
ABTOp NMpuHUMaJ ydyacTue B padboTe psiia METOI0JIOTMUECKUX CEMUHAPOB U KOH-
¢depennuit B CapatoBckoMm unuane MuctutyTa rocygapersa u npasa PAH.

CTpyKTypa AuccepTalMi COCTOMT U3 BBEIEHHUsA, TpeEX IVIaB, BOCbBMU Ilapa-
rpados, 3akoueHus 1 GudbIuorpadu.

Conep:xkanue padoTbl

Bo BBegeHMM K quccepTanuM 00OCHOBBIBAETCS aKTYaJbHOCTh U MpaKTHYE-
CKas 3HaYMMOCTb TEMBI, CTEIIEHb €€ Pa3pabOTAHHOCTH, CTaBATCS LEJIU U 3aJa4d
UCCIIeIOBaHMsI, POPMYTUPYIOTCS OCHOBHBIE MOJIOKEHUS, BBIHOCUMBIE HA 3aIlUTY,
yKa3bIBaroTcs (hopMbl anpoOanuy, HOBU3HA, aBTOPCKOE BUJEHHUE ITPOOIIEMBI.

I'naBa 1 [IpaBooxpanuTesibHas cuctemMa Poccun: moHsiTHE M CTPYKTYpAa —
MOCBSIIEHA O0IIEH XapaKTEPUCTHKE POCCUICKON MPABOOXPAHUTEILHON CHCTEMBI,

€c OCO6CHHOCTCﬁ, COCTOsAHUA, IIO3UTUBHBIX U HETATHBHBIX TCHHCHHHﬁ, HEOO0CTaT-
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KoB. OTMeYaeTcs, 4To 3Ta CUCTEMA SIBISETCS MOKA 4TO cIaboil 1 HedPEKTUBHOIA,
OHA HE B COCTOSTHUM HAaJIe)KHO 00ECHEUYHUTh MPaBOBYIO 3alIMIIIEHHOCTh U Oe3omac-
HOCTh TpaXJaH, UX MpaBa, CBOOOIbI, )KU3Hb, UMYILIECTBO, CIIPABUTHCS C MPECTYM-
HOCTHI0. IMEeHHO B ee agpec OoJbIlle BCero HapeKaHuil co CTOpOHbI HaceneHus. He
CIy4allHO B MoOcJe/lHee BpeMs MpobiieMa mpaBoBOil H6e3onacHocmu BbI3bIBAET T10-
BBIIIIEHHBIN MHTEPEC B OTEUECTBEHHON FOPUINYECKON HayKel.

[IpaBooxpaHuTenbHasi cUCTEMa — CJIOKHOE KOMIUIEKCHOE 00pa3oBaHuE, KOTO-
pO€ UHTETPUPYET MHOTHE AIIEMEHTBI FOCYJapCTBEHHO-TIPABOBOM KU3HU OOIIECTBA.
[To muenuto A.I'. bpatko, B mpaBOOXpaHUTENBHON cUCTEME TPEe0OIaIatoIUMU UH-
CTUTYTaMH BBICTYNAIOT NPEXKIE BCEro IPaBOBBIE, & 3aT€M - T'OCYJAPCTBEHHBIE.
[IpaBo mpeBanupyeT HaJl TOCYAAPCTBOM, U 3TO OOSI3bIBAET K TOMY, UTOOBI HUMEHHO
noJ00HBIM 00pa30M paccMaTpUBaTh COOTHOLIEHHE MPABOBBIX U TOCYAAPCTBEHHBIX
CTPYKTYp U B CaMOii [IPABOOXPAHHTEIBHOM CHCTEME".

Jlonroe BpeMsi B OTEUECTBEHHOM IIPABOBEJCHUU HE CYIIECTBOBAJIO TAKOTO
MOHATHUSI, KAK «IPAaBOOXPAHUTENIbHASI CUCTEMa». JTOT TEPMUH IMOSBUJICS JIUIIb B
koHIe 80x - mHayane 90x FOILOBs. Kcratu, neiictByromas poccuiickas Konctury-
LU ¥ CelYac He 3HAET TAaKOI'o BHUJIA OPraHOB, KaK «IIpaBOOXpaHUTENbHbIE». HO OHM
IPOYHO «IPUKUIMCH» B HAYYHOW JIUTEpaType U B OOIIECTBEHHO-IOPUIUMYECKON
MIPaKTHKE.

[{esb mpaBOOXPAaHUTENBLHOM CHUCTEMBI — 3TO MPEXK/E BCErO OXpaHa Ipas, CBO-

00/l 1 3aKOHHBIX MHTEPECOB IrpaxaaH. OCyllecTBIECHUE OXPAaHUTEIbHOU (HYyHKIUU

L e bapanos B.M. IIpenucinoBue k xkuure «POCCUICKAst U €BPOIECICKas MPaBO3AIIUTHBIC
CHUCTEMBI. COOTHoIIeHne U mpobiembl rapmonm3zanun». H. Hoeropoa, 2003.C.7; Censaxun M.H.
[IpaBoBasi 6e30MaCHOCTh JIMYHOCTH KaK 3JIEMEHT MPAaBOBOW MOJUTHKH rocynapcta // Bompoch
TEOPHH rocyaapcTsa u npasa. Beim. 3/12.Hayunsriii coopuuk, nocssmiennsiii 80-tetrro M.U. Baii-
tuHa. CapatoB, 2001;Knamkapsia P.A. FOpunuueckas 6e3omacHocTh yenoBeka B Poccun: yrpossl
U BBI30BHI B cepe ropucnpyacanuu // ['ocymapctBo u mpaBo. 2002.Ne4; Tanysun A.®. besomnac-
HOCTh Kak npuHIuN 1 GyHkiuu npasa // [IpaBo u nmonuruka. 2004.Nell; Hukutun J[.A. Koncru-
TYIIMOHHO-TIPABOBBIE OCHOBBI Oe3omacHOcTH JuaHOCTH B PD. Caparos, 2005; Tropuna T.b. Ilpa-
BOBast 0€30MaCHOCTh JIMYHOCTH B COBPEMEHHOM poccuiickoM rocynapcrse. Caparos, 2005;Pomun
A.A. FOpunnueckasi 6€30mMacHOCTh CYOBEKTOB pOCCHUiCKOTO TpaBa. ABToped. mucc. a.10.H. Capa-
toB, 2008.

2 bpatko A.I'. [IpaBooxpanutensHas cucrema. Borpocs! Teopun. M., 1991.C.42-43.

3 Cm.: I'ynenxo K.®., Koanes M.A. IIpaBooxpanutenbHbie opraust. M, 2000.C.8.
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1m0 00ECHEYEeHUI0 3aKOHHOCTH M OOIIECTBEHHOW 0€30MacHOCTH, OXpaHe MPaBoOIo-
psKa, 3alMTe TPaB W CBOOOJ YETOBEKA SIBISICTCS KOHCTUTYIIMOHHOW O00SI3aHHO-
CTBIO TOCYAapPCTBA U €r0 OPTraHoOB.

CyObekTaMu OXpaHbl BBICTYIIAIOT TOCYAApCTBO B IIEJIOM, NMPABOOXPAHUTEIh-
HbIE€ OpraHbl, Takue, kak [Ipokypatypa, MB/l, ®Cb, Muntoct, MUC, HanoroBsie u
TaMOXEHHBIE CITY>KOBbI, CyJIeOHbIE NMPUCTaBbl, CHICKHBIC IMOAPA3ICICHUS, OTPSIbI
0Cco00TO Ha3HAYEHWsI, aJIBOKATypa, HOTApHUAT, HETOCYJAPCTBEHHBIE MPaBO3aITUT-
uele opranusanun (HKO), a takke rpaxkgane («caMooXpaHa» M «CaMO3alUTa).
[Ipokypatypa, Oyay4u, B OTIMYHE OT CyZa, TOKE MPABOOXPAHUTEIHLHBIM OPTaHOM,
OCYIIECTBIISIET OOIIMI HAA30p 32 BCEMU OCTAIBHBIMH M CIIYKUT KOOPJIUHUPYIO-
UM IIEHTPOM BCEW MPaBOOXPAHUTEILHON M MPABOOOECIEUUTEIHHOM JeSTeIbHO-
CTHU B CTpaHe.

B nuccepranuu mokasbIBaeTCA, UTO MPABOOXPAHUTENIbHAS CUCTEMA, HECYIIast
OCHOBHOE OpeMsi O0pbOBI ¢ MPECTYIMHOCTHIO, TIEPEKUBAET CETOHS OCTPBIN KPU3HC,
00yCIIOBIIEHHBIN, C OJTHON CTOPOHBI, €€ HeJ0CTaTKaMH, JeheKTaMHu KaJgpOoBOTO CO-
CTaBa, a C IPyroil — CHUKECHUEM JIOBEPHUS HACEJIEHHUA. DTO HE MO3BOJISIET €i B MOJ-
HOW Mepe o0ecreunBaTh 3aKOHHOCTh M MPABOMIOPSIZIOK B CTPAHE.

Kak ckazano B nmpesunentckom Ilocnanuu denepanbHomy Cobpanuio 2005
rojia, «HaM HYKHBI TaKH€ MPAaBOOXPAHUTEILHBIE OpraHbl, pab0OTONM KOTOPBIX 100pO-
MOPSIOYHBIN TPaKIaHUH OYyJEeT TOPAUTHCA, a HE TIEPEXOUTh Ha JAPYTYI0 CTOPOHY
YJIUILBI TIPA BUJAE YEJIOBEKA B MOrOHAx. TeM, KTO CTaBUT CBOEW IJIaBHOW 3aJayeiu
COOCTBEHHYIO HQXXHMBY, a HE 3alllUTy 3aKOHAa — HE MECTO B IPABOOXPAHUTEIIbHBIX
CTpyKTypax. M mosToMy MOTHBAIlMS COTPYIHHUKOB 3THX OPTraHOB JOJDKHA OBITH,
MpEeXIe BCEro, CBsA3aHa ¢ KQUeCTBOM 3alIUThI ITPaB U CBOOO T TpaXKIaH».

Poccuiickast mpaBoOXpaHUTENbHAsE CUCTEMA, 10 MHEHUIO aBTOPA, MPEJICTaBIIS-
€T c000i COBOKYNMHOCTH I'OCYyJIapCTBEHHBLIX OPraHoOB, 001eCTBEHHBIX 00beIH-
HEHMH, JOJI)KHOCTHBIX JIMI, OCYLIECTBJAIIINX B COOTBETCTBHM CO CBOeH
KOMIIETeHIIUell 1 3ala4yaMy NMPAaBOOXPAHUTEIbHYI0, IPABO3AIIUTHYI0 U Mpa-
B0O00ECIIEYNTEIbHYI0 NeITEJILHOCTh, HANIPABJEHHYI0 HA YKpeIlJIeHHe POCCHii-

CKOro rocyaapcrsa, 3alllUTY IIpaB H CBOﬁOI[ IrpaKaaH, a TaKiKe KOMILICKC I'o-
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CyIapCTBEHHO-NIPABOBBIX CPEACTB, METOA0B M TapaHTHil, 00ecrneYnBAIOIINX
3aIUTY 00IIECTBEHHBIX OTHOIIEHUI OT MPOTHBONPABHBIX MOCATATEIbCTB.

I'nmaBa 2. ®yHKIMHU NMpaBa KaAK BbIPA’KeHNE €ro CyIIHOCTH U COUMAJTbHO-
ro Ha3HaYeHHUsI COCTOUT U3 YeThIpeX nmaparpadoB, B IEPBOM U3 KOTOPHIX — Obwas
xapaxmepucmuka cucmemvl Qyukyuti Poccutickoco npasa — packpbIBaeTCs MOHS-
THE (QYHKIUH U UX CUCTEMbI, PACKpPHIBAIOTCA Pa3HbIe€ TOYKHU 3PEHUS MO JaHHOMY
BOmNpocy. B mucceprammm oTMedaeTcsi, 9To XOTs nmpobiemy GyHKITUHN MpaBa HEIb3s
CUMTATh HOBOW ISl COBPEMEHHOIO IIPAaBOBEICHHUS, TOCKOIbKY ONPENECICHHYIO pa3-
pabOTKy B HayKe OHa BCE K€ MOy4ria (Kak B COBETCKHM, TaK U B TIOCTCOBETCKHIA
NIEPUOJIbI), TEM HE MEHEe JaJIeKO HE BCE €€ aCIeKThl MOXKHO NMPHU3HATh B IMOJIHOW
Mepe M3y4YEeHHBIMH, a IO MHEHUIO, HarpuMep, B.H. Kapraiiosa, eil naxxe B Haiei
JIUTEPATYPE B U3BECTHOM CMBICIIE «HE 0BE3II0» .,

JloctaTo4yHo CcKa3aTh, 4TO (YHKIMHU IpaBa HEPEIKO CMEUIMBAIOTCS C (yHK-
UMMM [IPABOBOrO PETYIUPOBAHMS, MMPABOCO3HAHUS, MPABOBOW CUCTEMBI U JAXKE
GyHKIMSIMH TOoCynapcTBa. «B pealbHOM AEWCTBUTENBHOCTH (PYHKLIMU TpaBa U
(GYHKIIMU MPaBOBOM CUCTEMBI HACTOJIBKO TECHO B3aMMOCBSI3aHbI, UTO UX Pa3rpaHU-
YCHHE JIMIIICHO KaKOTO-TM00 mpakTHdeckoro cMmbicia» (B.I1. PeyToB). B 3aBucumo-
CTH OT XapakTepa CBS3U MpaBa C rocyJapCTBOM <«UX (DYHKIMH MOTYT COBMAAaTh,
MIOCKOJIbKY BCE OCHOBHBIE HANpPaBJICHUS JEATEIBHOCTU TOCYJAPCTBEHHOW BIIACTH
OCYIIECTBIISAIOTCS B MPaBoBBIX (popmax» (B.B. OxcaMbITHBIH).

Tepmun «pyHKuUA» MHOTO3HaYeH. OH MpUeMJIeEM JUIsl XapaKTEPUCTUKH JIIO-
OBIX JTUHAMUYECKUX CTPYKTYpP. 3a4acTyIO0 3TO CJIOBO HCIOJB3YETCS B PA3TMYHBIX
CMBICJIax, TAKUX, KaK POJib, 33/1a4d, HA3HAYEHUE, YTO NPEACTABIAECTCS TUCCEPTAHTY
HECKOJIbKO HEeTOYHBbIM. Hampumep, TepMuH <«3ajadu mpaBa» - BHEIIHUNA MO OTHO-
MICHUIO K (PYHKITMH mpaBa (akTop, ONPEACISIONIUN 1eb TpaBa Ha OTMPEeICHHOM
srarne. QyHKINY K€ HAITPABJICHBI HA UX PEIICHUE.

OYHKIMY NpaBa «eCTh HauboJiee CYIIeCTBEHHbIE HANIPABICHUS U CTOPOHBI €T0
BO3JICHCTBHS Ha OOIIECTBEHHBIE OTHOIIEHUS, B KOTOPBIX PACKPBIBAIOTCS OOIIeUe-

JIOBEUYCCKAsd M KJIIaCCOBas IMPHUPOJA, a TAKKC COIMAIbHOC HA3HAYCHUC IIpaBa... I[JIH

! Cwm.: Kapramog B.H. Teopus npaBoBoii cicremsl obmecrsa. T.1. Spocrasis. 2005.C. 199.
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BBIJICJICHUSI OCHOBHBIX M MHBIX OOIMIMX (PYHKIMI TpaBa CIY>KUT IBYCAWHBIA KPH-
TepHii, BKIIOYAIONINI B ceOs ABE CTOPOHBI BO3ACHCTBHS MpaBa Ha OOIIECTBEHHBIE
OTHOIIICHHS: €r0 XapaKTep U Leb» .

OmnbIT HccnenoBaHus MOHATUS «(DYHKIUU MpaBa» HAa CETOAHSIIHUN JeHb HE
MO3BOJISIET KOHCTATUPOBATh HAJIMYKME €IUHOIO B3IJIA[a Ha 3Ty NpoOiemy, 4To B
3HAUYUTENLHOMN CTENEHU 3aTpyAHSET ee udydeHnue. Eciau cuHTe3npoBaTh MHOTOYMC-
JICHHBIE TOYKH 3PEHHsSI TI0 JAHHOMY BOIIPOCY, TO MBI YBUJMM, UTO B KOHEUHOM Cue-
Te oA (YHKIUSMU MpaBa MOHUMAIOT JUOO COIMaIbHOE Ha3HAUYE€HME IpaBa, JH00
HafpaBJIeHUE ero BO3CHCTBUS Ha OOIIECTBEHHbIE OTHOIICHHUS, JTU0O0 U TO U IPYroe
BMECTE B3STOE.

[Ipu 3TOM peub AOKHA UATH UMEHHO O NO3UMU6HOM BO3JIEUCTBUU MpaBa Ha
oO1iecTBeHHbIe OTHOIIEHUsA. «HeraTuBHOe, OTpULIATEIbHOE BIMSHUE MpaBa Ha pe-
IbHYIO0 JIEHCTBUTEIBHOCTh HEOOXOJMMO paccMaTpUBaTh B KaueCTBE €ro Juc-
¢byukuuii» (B.H. Kapramios).

Hecmotpst Ha Gonpiiol pa3dpoc MHEHUil, MOYTH BCE yUEHBIE CXOAATCSA Ha
TOM, 4TO (DYHKLHHU MpaBa OTPAKAIOT OCHOBHBIE HANpaBIICHUs BO3JCUCTBUS TpaBa
Ha 0oOlIeCTBEHHbIE OTHOIICHHUS. JIaHHOTO MOJ0KEHUs MPAKTUUECKH HUKTO HE OcCIia-
PHUBAET, TaK KaK 3TO BBICTYNAET KJIFOUEBHIM MOMEHTOM PAaCcCMaTPUBAEMOTO SIBJICHUS.

B sT0i1 cBsi3u AuccepTaHT oOpaillaeT BHUMaHUE Ha HEJIOMYCTUMOCTh OTOXJIe-
CTBJICHUS TMOO MPOTUBOIIOCTABIICHHS HAMPABICHUN MTPABOBOTO BO3CHCTBUSI COLH-
aJIbHOMY Ha3HA4€HUWIO MpaBa U HaoOOpoT. IloHATHe «pyHKIMM IpaBa» MPU3BAHO
OXBaThIBaTh OJHOBPEMEHHO KaK COLIMAIIbHOE Ha3HAUYEHUE IMpaBa, TaK U BHITEKAlO-
M€ U3 3TOTO HAMPABJICHHUS €r0 BO3/ICUCTBHUS Ha OOIECTBEHHBIE OTHOILICHHUS.

Cucrema ¢GyHKIMH MpaBa HEMOCPEACTBEHHBIM 00Opa30M CBsi3aHA C CHUCTEMO
npaBa. B coOOTBeTCTBUU € 3NIeMEHTaMU, U3 KOTOPBIX COCTOHUT TOCHEIHs, B TUTEpa-
type Boigensercs (T.H. Paapko) msate rpynn (yHKIUH mpaBa, 00Opa3ymooIux HX
cuctemy. 1) oOmienpaBoBbie (CBOMCTBEHHBIE BCEM OTpaciisIM IpaBa); 2) MeKoTpac-

JeBbIe (CBOMCTBEHHBIC IBYM | 00Jiee, HO HE BCEM OTpAciisiM IIpaBa); 3) OTpaciieBbIe

! Baitrun M.U. CymHocth npaBa. COBpeMEHHOE HOPMATHBHOE MPABOINIOHUMAHWE HA TPaHU
IByX BekoB. M3nanue BTopoe, nononxnennoe. M., 2005.C.168.
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(cBolicTBEHHBIE OJJHOM OoTpaciu mnpasa); 4) QyHKIUH MPaBOBBIX HHCTUTYTOB (CBOIi-
CTBCHHBIC KOHKPETHOMY HHCTUTYTY TpaBa); 5) (GyHKIMU HOPMBI TpaBa (CBOWCT-
BEHHBIC KOHKPETHOMY BHJTy HOPM IIPaBa).

CymecTByeT 1 HECKOJbKO MHas kinaccudukamus: 1) ocrosuvie obuenpagogule
@yHKYuU — PETYISTUBHO-CTATUYECKAs, PETYJISITUBHO-IUHAMUYECKAS], PETYIISITUB-
HO-OXPaHMUTENbHAS, 2) 6ocnumamenbHas Qyukyus; 3) npouzeooHvie Om OCHOBHBIX
obwue Qynkyuu npasa - SKOHOMUYECKasi, MOJIUTHYECKas, COLUATbHO-KYIbTypHAsl.
Kaxas u3 HUX BKJIFOUAET B ceOs COOTBETCTBYOIIME NOAPYHKIMHU (HATpUMeEp, Ha-
YUHO-TEXHHYECKash MOMMYHKIMS, SIBISIOMIAACS COCTaBHBIM KOMIIOHEHTOM 3KOHO-
MHUYECKOW (DYHKIHN); 4) npouzsoO0Hvle 0m OCHOBHBIX YACHMHbLE (YYHKYUU npasa -
IKOJIOTMYECKasl, HaJIoropas, gemorpaduyeckas u 1.4. (M.U. baiitun).

B nuccepranumn aHanu3upyroTcs U IpYrHe TUIbI Kiaccudukauuidi QyHKIUN
npaBa, IpeajaoxeHHuble, B yactHoctd, B.H. CuntokossiM, JI.U. CiupuaoHOBBIM,
& .H. ®arkynunbsiM, B./1. [lepeBanoBbiM.

Bo Bropom maparpade — Ilonamue, cywpocms u OCHOBHbIE Yepmbl OXPAHU-
menvHou @yuxkyuu Poccuticko2o npasa — aHAM3UPYETCS Ha3BaHHAs (PYHKIUS Kak
HEMOCPEACTBEHHBIN MpeaMeT HCCIEA0BaHUs, PACKPBIBAECTCS €€ Colep)KaHue, cre-
nuduka, ocodast pojib B COBPEMEHHON POCCUICKON IeHCTBUTEILHOCTH.

OO0 oxpaHuUTENbHON (PYHKIMM IIpaBa YETKO TOBOPHUTCS B JECUCTBYIOIIEM pOC-
CHIICKOM 3aKOHOJATEeNbCTBE. MOMEHT OXpaHbl 3aJI0’KEH YK€ B CaMUX Ha3BaHUSIX
HEKOTOPBIX HOPMATHUBHBIX aKTOB, Hanpumep, B @3 «O yacTHON IETEKTUBHOMN U OX-
panHOi1 nestensHOCTH B Poccuiickoit @enepanuu ot 11 mapta 1992r.; OcHoBax 3a-
KoHozarenbcTBa Poccuiickoit deneparmu 06 oxpaHe 370pOBbs TPAXKAAH OT 22 UIO-
a1 1993r.; @3 «O06 ocHoBax oxpanbl Tpyaa B Poccuiickoit @eneparun» ot 17 uto-
151 1999r.; @3 «O rocynapctBeHHo oxpane» oT 27 mas 1996r. u apyrux.

OcHoBHOI 3a7aueil 1aHHOM (DYHKIMM SIBISIETCS OXpaHa Hanboliee 3HAUYMMBIX
OOIIIECTBEHHBIX OTHOIIEHUI. Peanu3yeTcss oHa MyTEM NMPUMEHEHUs CIeMAIbHbBIX
OXpaHUTETbHBIX HOPM, MEp MPaBOBOM 3aIUTHI U IOPUAHUECKON OTBETCTBEHHOCTH,
NopsiJiIKa UX BO3JIOKEHUS U UCIIONHEHHUs. OXpaHUTENIbHOE BO3/ICHCTBHUE MpaBa Bbl-

paxxacTCsd B YCTAHOBJICHHUH 3aIlIPCTOB HA COBCPIICHUC ITPOTHBOIIPABHBIX HGHHHﬁ;
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IOPUIMYECKUX CAaHKIMM 33 UX COBEPILIECHUE; HEMOCPEACTBEHHOM IPUMEHEHUU ITUX
CaHKILMI K IPABOHAPYILIHUTEISIM.

OnHoil U3 3a/1a4 OXpaHUTEIbHON (DYHKIMM MpaBa SBISETCSA TaK)KE yCTPAaHEHUE
BCET0 TOTO, YTO MEIIAET HOPMAIBHOMY Pa3BUTHIO U (YHKIIMOHUPOBAHHUIO OOILIECT-
Ba. JlaHHAs [1eJIb HAIIPABJICHA HA OXPaHy MOJIOXKUTENBHBIX U HCKOPEHEHUE BPEIHBIX
JUIs 4eJIOBEKa, 0OIECTBAa U FOCY1apCTBA HETATUBHBIX SIBJICHUM.

B nuteparype crnpaBeIMBO BBICKAa3aHO BO3PAKEHUE MPOTHB MHEHHS O TOM,
OyATO oXpaHUTENbHAsE (PYHKIUS MpaBa BBICTYIIAET CBOEOOPA3HBIM JOMOIHEHUEM K
PETYJISTUBHON M IPYTUM, YTO OHA MPOSBISETCA JUIIb TOCTOJBKY, TOCKOJIbKY Ha-
pyIIaeTcsl MPaBO M CIY>)KUT HEeKuM nomonHeHneM K ocHoBHEIM (C.C. Anekcees).
[Tosryuaercst, uTo Ha3BaHHAs! PYHKIMS SIBISAETCA KaK Obl «()aKyIbTaTUBHON».

«Ha camom gene, numer M.U. baiitun, oxpanutenbHas (pyHKIUS BMECTE C
PETYIATUBHO-CTATUYECKOM M PEryJsATUBHO-AMHAMUYECKONM OTHOCUTCA K YHCIY
00wuUx 0OCHOBHBIX YYHKYUL Npasa, KAXKasi U3 KOTOPBIX, UMEsI OTHOCUTEIIBHO CaMo-
CTOSITENIbHOE 3HaueHHe (Kak Obl CBOIO HUINY) B MEXaHH3ME JICUCTBUS MPaBa, sBIs-
eTcst HeOOXOAMMBIM YCTIOBHEM M CPEICTBOM IIPABOBOTO PETYTHPOBAHUS .

Crenugurka OXpaHUTENbHON (DYHKLIHUU COCTOMT B CJIEAYIOIIEM: BO-TIEPBBIX,
OHA XapaKTEepU3YET NPaBO Kak 0cOObI cr1oco0 BO3JEMCTBHS HA MOBEACHUE JIIOJEH,
BBIPAKAOIINICSA BO BIMSHUU HAa MX BOJIIO YIPO30M CAHKLUH, YCTAHOBICHUEM 3a-
IIPETOB U pealn3alueil IpUINYEeCKO OTBETCTBEHHOCTH; BO-BTOPBIX, OHA CIIY>KHT
UH(POPMATOPOM AJIsl CYOBEKTOB OOILECTBEHHBIX OTHOILIEHUH O TOM, KaKH€ COLIAIIb-
HbI€ LIEHHOCTH B3AThl IIOJ OXpaHy IOCPEICTBOM NPABOBBIX NpPEANUCAHUMN; B-
TPETbUX, OHA SIBJIAETCS MOKa3aTejeM MOJUTHUYECKOTO U KYJIbTYpHOTO YPOBHS 00-
IIECTBa, TYMaHHBIX Haual, conepxanmxcs B npase (T.H. Pagpko).

OmuboYHO ayMaTh, YTO OXpaHUTENbHAs (YHKIHS MPOSIBIAETCS JIMIIL TOT/a,
KOTJla coBepIIaeTcs npaBoHapylieHne. OCHOBHOE HAa3HAUYEHUE JAHHON (QyHKUIMU
3aKJIFOYAETCs IIPEXAE BCEro B MPENOTBPALCHUN HApYyLIEHUI HOpM IpaBa. Ee a¢-
(EKTUBHOCTH TEM BBIIIE, YeM OOJIblle CyObEKTOB IpaBa MOAYMHUIOCH MPABOBBIM

NpeINUCaHusM, BBIMOJIHWIM TpeOoBaHue 3ampemaromux HopMm. Cam dakrt ycra-

! Baitrun M. Ykas. cou. C. 170-171.
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HOBJICHUS 3allpeTa WM CAaHKIMM OKAa3bIBA€T CEPhE3HOE BIUSIHUE HA HEKOTOPBIX
JUIT, TOOYKIaeT UX BO3ACPKUBATHCS OT COBEPIICHUSI IPOTUBOTIPABHOTO JICSHUS.

Koncrutynus PO ycranaBnmBaeT oxpaHsieMble U 3alIUIIAEMbIE €10 0ObEKTHI.
B kadecTBe TaKOBBIX BBICTYIIAIOT: YEJIOBEK, €ro MmpaBa u ¢cBoOo b (cT.2, 18),Hapo-
nosnactue (ct. 3), cyBepenuter Poccuiickoit denepannu, 1EIOCTHOCTh U HEMPH-
KOCHOBEHHOCTb ¢¢ Tepputopuu (cT. 4, 5). BaskHyro posib B OCYIIECTBICHUN OXpa-
HUTEILHOW (YHKIIMH BBIIOJHAIOT TapaHTHpyromue HopMmbl Koncturymwm (cT.8,
12, 17,4l cr. 19, 69, 133)3ampets! (c1.21, 4.1 c1.74). KOHCTUTYLIHOHHBIE HOPMBI
NpEeAyCMAaTPUBAIOT HAJIUYUE IOPUIUYECKONM OTBETCTBEHHOCTH KaK CHUCTEMBI
CPEICTB M CIIOCOOOB OXPaHbI U 3AIUTHI JAHHOTO BUAA OOIIECTBEHHBIX OTHOIICHUN
(4.4 c1.3),a B psijie ciydaeB ¥ KOHKpeTHbIe caHkiuu (4.2 cT.85).

C y4eToM CyHIECTBYIOIIUX B JIMTEPAType MHEHUN aBTOpP OMpPEAEIIAeT OXPaHU-
TEIbHYI0 (DYHKIHUIO MPaBa KAK 00YC/1061€HHOE COUUATbHBIM HA3ZHAYEHUEM Ha-
npaeiienue nPasosozo 6030elCmeus, Hauejl1eHHoe Ha OXPAHY HAubo/1ee aNHCHBIX
IKOHOMUYECKUX, NOTUMUYECKUX, KYTbHMYPHBIX, OYXO06HbBIX, JTUUHBIX OMHOUle-
HUIl nymem yCmaHOo61eHUs U NPUMEHEHUA CAHKYUIL, 3anpemos u 1puoOu4ecKoil
OMeEemcmeeHHOCIU K HAPYUWIUMeaAM U blMmeCHeHue AGNEHUIL, UYIHCObIX Haule-
My obuiecmay.

B tperbem maparpade — Coomuouienue noHamuii «npagosas OXpara», npago-
8as 3awuma», «obecnedenue» u «apaHmuposanue» — packpbIBacTCs B3aUMOCBSI3b
YKa3aHHBIX MOHATUI U MOKAa3bIBAECTCA UX TEOPETUUYECKOE M MPAKTHYECKOE 3Haye-
HUE B MPOIECCE OCYIICCTBICHHUS OXPAaHUTEIHLHON (QYHKIMU TpaBa. B mureparype
3TU TEPMUHBI MOTYYUIIN PA3IMYHOE TOJIKOBAHUE, UX «I0 CUX MOP HE YJAeTCs BHIBECTH
3a PaMKH JIUCKYCCHH, B PYCJI0 YCTOHUMBOCTH U sicHocTi» (B.B. I1lepOmsikoB).

K coxanenuto, B poCCHIICKOM 3aKOHOIATENILCTBE OTCYTCTBYIOT JE(DUHUIIMK JaHHBIX
KaTeropuii, XOTs UCTIONB3YIOTCS OHU BechbMa HIMPOKO. [lo3ToMy Bo3HMKaeT HE0OX0u-
MOCTb YTOUHEHHUS X coaepkanusi. B tekcre Koncturyimyu PO M0oKHO HalTH Takue BbI-
paxeHns kak «lIpaBo 4acTHON COOCTBEHHOCTH oxparsiemcs 3akoHom» (c1.35); <Mare-
PHMHCTBO, ICTCTBO M CEMbsl HAXOATCs 1M0J 3awumotl rocyaapctsa» (c1.38). B YK PO

TOBOPUTCH. <6az[aann HacTtosero Kojekca sBisitoTcs: oxpara 1paB 1 CBO60I[ YCJI0BC-
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Ka U TPpaKIaHWHA, COOCTBEHHOCTH, OOIIECTBEHHOTO TIOPS/IKA U OOIIECTBEHHOM Oe30mac-
HOCTH, OKPYKAIOIIEH Cpeibl, KOHCTUTYLIMOHHOTO cTposi Poccuiickort denepanyuy OT npe-
CTYITHBIX TOCSTATEIBCTB, 0OecneueHue MApa U OS30IIaCHOCTH YEIOBEYECTBA, a TaKKe
peaynpexaeHne npectymieHuin» (4.1 ct. 2).

Crnenyer COrIacHThCS ¢ MHCHHEM, YTO MTOHATHE «00eCIIeueHUe» SBIISCTCS PO-
JOBBIM TI0 OTHOIICHHUIO K TMOHATHSAM «oxpaHa» u <«3amurta» (A.A. JIeBkoB). D10
MOHSTHE BKJIIOYAECT B CEOS BCIO CHUCTEMY MOJMTHYECKHX, YKOHOMHYECKHUX, COITH-
aJIbHBIX, TYXOBHBIX, IIPABOBBIX M MHBIX MEP W YCJOBHM, HAIIPABJICHHBIX HA Han0O-
JIe€ MOJIHOE I0JIb30BaHue JIMYHOCTBIO COIMAIbHBIMU OJlaraMH.

UYrto KacaeTcss COOTHOIIEHUS TTOHATHI «OXpaHa» M <GalluTa», TO OHU TaKKe He
COBIAJAOT, XOTS M TECHO B3aUMOCBs3aHbl. «OHU COOTHOCATCS KAaK 4acTh U LIEJIOE.
[IpaBa 1 WHTEpPECHl TUYHOCTH, TOCYIAPCTBA OXPAHAIOMCS TIOCTOSIHHO, a 3auuiyd-
}OmMcsi TOJIBKO TOTJIa, KOT/Ia HapyIIalTcs. 3allluTa €CTh MOMEHT OXpaHbl, OJHa U3
ee hopm» (H.M. Maty3oB). CMbIci citoBa <«TapaHThs (rapaHTHPOBaTh) B TOJKOBBIX
CITOBapSIX Pa3bSICHACTCS Kak 00ecredyeHre, OCYIIECTBICHHE Yer0-TM00, BBIMTOJTHEHUE Ka-
KUX-JIMOO 00sI3aTeIILCTB, PyYaTebCTBO, MOPYKa B U€M-THO0, YCIIOBUE, 00eCIICUMBArOIIee
HCIIOJIHEHHE YET0-JIN00.

OxpaHa mpaB — COCTOSIHHE TPAaBOMEPHON pealm3aiiy Mo KOHTPOJIEM COIIU-
aJIbHBIX WHCTUTYTOB, HO 0€3 MX BMelIareiabcTBa. OCHOBHAS 3ajiadya OXPaHbBI - HE
JOTYCTUTh COBEPIIIEHUE TPABOHAPYIICHHUS, YCTPAHUTh TPETpaabl B pealld3aiiu
IpaB ¥ CBOOOJI Tpak/iaH. 3aluTa K€ OCYIICCTBIISICTCS MTPU HAPYIICHUH WM OCTa-
puBanuu 1ipaB u cBoO6ox (A.C. Mopaoser).

[To MHEHHIO TUCCEPTAHTa, COOTHOIIIEHHE pPacCMATPUBaeMbIX MOHATHH 3a-
KJII0YAeTCsl B CJAEAYIOIIEM. KOXPaHAa» BKJIIOYAET B Ce0fl «GAIUTY>», H C HX I0-
MOIIbI0 (BMeCTe ¢ «TapaHTHPOBAHHOCTHIO») TOCTUIAETCSl «0DecmevyeHne» e-
ro-jin0o, B JTaHHOM CJIy4ae — OXpaHsieMbIX 00 beKTOB.

B uerBepToM maparpade — @opmul u Memoovl peanrusayui OXpaHumenrbHoul
@yuxyuu Poccutickoeo npasa — MOKa3bIBACTCS, YTO TMOJ pean3anueit (QyHKImii
IpaBa MOHUMAETCS JIOCTH)KCHUE UMHU CBOMX IICJIeH, IPETBOPEHUE MX B KH3Hb. 10

KE caMOoe OTHOCHUTCS M K MPAaBOOXPAHUTENbHOM (PYHKIIMU, KOTOpasi, Kak yXKe OTMe-
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4aloch, <BaKJIIOYAETCS B OXpaHE MOJOXKHUTEIbHBIX U BBITECHEHUM HETAaTHUBHBIX,
BPEIHBIX Ui OOIIecTBa SIBJICHUHN, B MX MPEAyNpexaeHUN u npecedeHun». (B.JL.
Kymnaros).

JluccepTaHT pas3fensieT TOYKY 3pEHHs, COTJIAaCHO KOTOpOoW (YHKIMH TMpaBa
OCYILIECTBIISIFOTCA TIOCPEJICTBOM Takux (PopM, Kak cobrodeHue, UCnoiHeHue, uc-
noab308anue u npumeHerue. VIHBIMU CIOBaMH, ISl TAHHOTO MPOIIECCa XapaKTEPHBI
YeThIpe TPAAULIMOHHBIE (POPMBI ITPABOPEATU3AIIHH.

OCHOBHBIM METOJIOM OCYIIECTBJICHHUS OXPAaHHUTEIHHON (YHKIIUM BBHICTYIAET
yOexieHue, KOTOpoe HEe MCKIIIoYaeT U npunyxaeHue. [Ipu 3Tom rocynapcTso siB-
JAETCsl €AMHCTBEHHOM OpraHu3alued, UMEIIIEW MPaBO Ha JIEraJbHOE IMPUHYXK-
JIeHUe, TMPUHYXACHUE «I10 3aKOHY». Ho MpuHYXJIEHHE CYyIIeCTBYeT HE MOTOMY,
YTO €CTh MPAaBOBbIE HOPMBI, IPETyCMaTPUBAIOIINE €r0 IPUMEHEHHE, a TOTOMY, 4TO
OHO OOBEKTHBHO HEOOXOIMMO JIJIsl 3alTUTHl COOTBETCTBYIOIINUX OOIIECTBEHHBIX OT-
HOIIIEHWH, KOHCTUTYIIMOHHOTO CTPOsi, MpaB W CBOOOJ TpaxknaH, COOCTBEHHOCTH,
NPaBONOPSAKA U T.J.

B mmpoxom cmbicne yOexaeHne paccMaTpUBAaeTCS B JUTEpaType Kak MO3H-
TUBHOE BO3JICHCTBHE HA Y€JIOBEKa, B Pe3yJbTaTe KOTOPOro (hOpMHUPYIOTCA €ro yc-
TAHOBKH. B y3KOM cMbICIe — KaK O0COOBIN BHJI COLMATBHON EATEIBHOCTH, OCYIIe-
CTBIIIEMOM CIEIMAIbHBIMH OpraHaMu (ammapaTroMm), 1ejib KOTOPOH COCTOUT B (op-
MHPOBAHHHU Y CYOBEKTOB ONPEICICHHBIX OPHEHTAII 1 [IEHHOCTEH -

[IpuHYXIaTh - 3HAYUT CKJIIOHATH JIIOJCH K OMpPENEICHHON AEeSITeTbHOCTH ITy-
TEM CWJIOBOTO JAaBiieHWs (BOIPEKH MX BOJIE), OTPAaHWYMBAas MHIWBHIA B CBOOOJE
BeIOOpa. [IpuHyXaeHne OCyIIeCTBIAETCA B MPaBOBON cdepe uepes3 Takue IopuIu-
YEeCKHE CPECTBa, KaK MEphl MPECEUSHHs], MPUOCTAHOBJICHNUS, Haka3aHus u T. 1. OHO
NPEIITOJIaracT JIMOO MCHXOJIOTMYECKOe, JINO0 CHIIoBOe ((Pr3HUecKoe) BO3ICHCTBIE HA UH-
JIMBHIA JUTS TOCTHDKEHUS ONIPE/ICITICHHBIX 1Ieliel (YIpaBIieH s, COOMIOICHUSI 3aKOHA, Ipa-
BOMOpsizIKa). [Ipy 3TOM BaKHO MMETh B BUITY, UTO TIPUHYKIICHHE ACCOLUUPYETCS HE TOJTh-

KO C HCraTMBHbIMHU ITIOCIICACTBUAMM, OHO MOXKET HCCTH B ceOe M BBICOKHM IHOoTCHIIMAJ I10-

! Cm.: BIL @enopos Y6exieHne 1 paBooXpaHHTebHas aestenbsHocTs. CI16, 1994.C. 13,
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3HTHBA, COSHIAHNIS

B nporecce peanuzanuu oXpaHUTENbHON (YHKIIMU MpaBa OOJIBIIYIO POJIb UT-
paeT UMEHHO ONTUMAalIbHOE, KOHCTPYKTUBHOE COYETAHUE METOJIOB YOEKIACHUS U
OpUHYKIEHUA. B ycloBHSX pocTa MpPEecTymHOCTH, TEPPOPHU3Ma, SKCTPEMHU3MA,
JPYTUX COLMANIbHBIX AHOMAJIMK HE UCKJIIOYEHO, 10 MHEHUIO AUCCEPTAHTA, HEKOTO-
poe yCHIIEHHE KapaTesbHBIX Hayald B cepe MPaBOOXPAHUTEIILHON NEeATebHOCTH
rocyaapcraa.

I'TABA 3. OcHoBHbIE 00beKThI OXPAHUTEIbHOI (PyHKIMHU MpaBa.

[epBsiii maparpad rmaBel — Oxpara KOHCMUmMyyuoHHo2o cmpos Poccuu — no-
CBAILEH, KaK BHJIHO M3 €ro Ha3BaHMs, XapAKTEPUCTHKE TAKOTO MPUOPHUTETHOIO
00beKTa MPaBOOXpaHbl, KAK KOHCTUTYIIMOHHBIA CTPOM POCCHIICKOTO TrocyAapcTBa.
JI71st 3TOro aBTOpPY MPHUILIOCH KPATKO PACKPBITh CAMO MOHATUE KOHCTUTYLMOHHOTO
CTpOS, €ro CofiepKaHue.

OtnauuutensHoit yeproid Koncturyuun PO 1993r. sBasercs To, 4To OHA 3a-
KpEIUIIET UMEHHO «KOHCTUTYLMOHHBIN CTPOI», a HE «TOCYJapCTBEHHBIN» U «00-
IICCTBEHHBIN», Kak ObUT0 paHee. [IoHATHE «KOHCTUTYIIMOHHBIA CTPOI» aKKyMYIIH-
pYeT BeCh CHEKTP MHOrooOpa3usi MEXaHHW3Ma CO3/IaHus, JEHCTBUS U peann3aliu
Kouctutynuu. «CoBeTcKkoe KOHCTUTYIIMOHHOE 3aKOHOJATENbCTBO IMPHU 3aKperie-
HUU YCTOEB OOIIECTBEHHOI'O CTPOSI UCXOUIIO U3 TIOCTYJaTa «roCcy1apcTBO - o01Ie-
CTBO - JJMYHOCTH». BO I1aBy yriia poCCMHUCKOr0 KOHCTUTYLHOHHOTO CTPOs MOJIO-
JKCHA [PUHIUIINAIGHO HHAsI KOHIICTILHS - «HEJIOBEK - OOIIECTBO — FOCYIaPCTBO» .,

[lo MHEHHUIO AUCCEPTAHTA, 3a0ayy oxpanbl KOHCTUTYLIMH U €€ LEHHOCTEHN BbI-
MOJIHSOT, C OJIHOM CTOPOHBI, BCE TOCYIapCTBEHHBIE OpPTaHbl, O0Jee TOro - J0ObIe

ob1iecTBeHHbIe 00beaHEeHNs. CriennaibHbIe K€ 3a7auu peanusyeT KoHcTuTyiu-

! Cm.: KaGauos TLA. Kaparenbhas ¢ynkmus B cuctemMe (pyHKIIUN FOPUIMYIECKON OTBETCT-
BenHoctH / [Tox pen. P.JI. Xauaryposa. Tonbsrtu, 2004.C. 15; Oscensin XK.U. FOpuauueckas ot-
BETCTBEHHOCTh U TOCYJIapCTBEHHOE MPUHYXKICHUE (TEOPETUKO-TIPABOBOE HccienoBanue). Poctos-
Ha-/{ony, 2005.C. 185.

2 Cm.: Ka6buues B.T. CraHoBnenue KOHCTHTYIIHOHHOTO cTpost Poccuu // Koncturynnonnoe
pa3Bute Poccun. Caparos, 1993.C. 5; cm. Taxke: JIlyaun B.O., Bo6posa H.A. Koncrurynunosn-

HBII cTpoit Pocchu: OCHOBHBIC MOJUTHKO-TIpaBOBbIe XapakTepuctuku // [IpaBo u momuruka. 2003.

Ne4,
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ousbiii Cyx PO®. Ocymectsisist cBou nostHoMounsi, KC BeITIONHSET (hyHKYuu oxpa-
nol KonctuTyuu. OH CIy>KUT, COTJIACHO 3aKOHY, LIEJIM 3alIUThl OCHOB KOHCTHUTY-
IIMOHHOTO CTPOs, OCHOBHBIX NpaB W CBOOOJ 4YeJIOBEKa W IpakllaHWHA, obecreye-
HUSI BEPXOBEHCTBA U MPSIMOTO 1eMCcTBUS KOHCTUTYMM HA BCEH TEPPUTOPUU CTpa-
Hbl. B 3TOM CMbICIE B HEM HEPEIKO BUIAT OOUH U3 NPAGOOXPAHUMENbHBIX 0p2a-
106, TIpHYeM Hanboee aBTOPHTETHBIH

IIpaBoBass oxpaHa caMOW KOHCTUTYLUHH PAacCMaTpPUBAETCA B JIMTEPATYPE B
HIMPOKOM U Y3KOM cMmbIciie. [lepBoe —3TO 0XpaHa KOHCTUTYLMU BCEMHU OTPACIISIMU
npaBa. Bropoe — crienuaibHO-KOHCTHTYIITHOHHBIC CPEJICTBA OXPaHbI (KOHCTHTYIIHU-
OHHBIN KOHTPOJIb ¥ HaJI30P, KOHCTUTYIITMOHHASI OTBETCTBEHHOCTH) 2

Boo6mie xe, no maenuto H.B. Butpyka «OxpaHsTh 1 3anuniaTh KOHCTUTY-
IIUI0 TIPU3BAHBI BCE OPTaHbI MyOJMYHOW BIACTH B paMKaX MPEIOCTABICHHBIX UM
MOJTHOMOYHM U MPOLETyP» 3

C npyroi cTopoHbI (M 3TO OYCHb BA)XKHO), HY)KHA CHCTEMa rapaHTHi HEro-
CPEICTBEHHOTO ydacTwsl TpaKJaaH B 3amure KOHCTUTynm#, 4TOOBI 3TO OBUIO H
obecrieueHreM UHTEPECOB Hapo/ia, U HE MEePEPOCIo B CTUXUITHBIE BOJHEHHUS, B TOM
YuCjie U MHCTIUpUpPOBaHHBIC oA ¢urarom 3amuThl Konctutyruu. C 3TuM cBsi3aHa
Y OpraHu3alys BBIIOJHEHUS TOM 3aJlaud, KOTOpas Ha3blBaeTcsa oxparnou Koncmu-
MYYUL 1 KOHCIMUMYYUOHHO20 CIMPOSL .

Takum obOpazom, i >PPEeKTUBHON peanu3aluu OXpaHUTENIbHON (QYHKUIUU
npaBa B cepe KOHCTUTYLIMOHHBIX OTHOIIEHUI TpeOyeTcsl pelIeHue IeI0ro KOM-
IJIEKCa 3aJa4. OPraHU3AlMOHHBIX, 3aKOHOTBOPYECKHX, MPABONPUMEHHUTEIbHBIX,
BOCIIUTATENbHBIX, HAYYHBIX U JIP.

8 2. Oxpana npas u c60600 epadxcoan. B nannom maparpade mokasbIBaeTcs,

1 Cm.: D63ees B.C. Konctutymus. IlpaBoBoe rocygapctBo. KoHcTuTylmonueii cya. M.,
1997.C.97; On xe. UenoBek, HapoJl, TOCY1apCTBO B KOHCTUTYIIMOHHOM cTpoe Poccuiickoit dene-
panuu. M., 2005.

2 Cm.: Ulymexenko FOJI. O nonsituu <«aipaBoBasi oxpana Koucruryiun» // TocynapetBo u
npaBo. 2002.Nel; cMm. Taxke: CHexko O.A. 'ocynapcTBeHHas 3ammuTa npas rpaxaan. M., 2005.

* Burpyk H.B. Beprocts koHcTuTyImu. M., 2008.C.172.

4 Cm.: Apaxpsn C.A. Koncrutymus Poccun: nmpupona, sBomoius, coBpeMeHHocTs. M., 1997.
C. 26.
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YTO BaKHEHIIeH, MPUOPUTETHON (YHKIMEH MpaBa M BCE MPAaBOBOW CHCTEMBI B
1IEJIOM SIBJISICTCS] OXPaHa, 3allliTa, TAPAHTUU MIPaB U CBOOO/T TMIHOCTH.

[IpaBa 1 cBOOOIbI YEIOBEKA OXPAHSIIOTCA BCEMU OTPACISIMU MpaBa: rpakJaH-
CKHUM, YTOJIOBHBIM, aIMUHUCTPATUBHBIM U T.lI. HO MpaBo OCyIlecTBIsET CBOIO OX-
paHUTENbHYIO QYHKIUIO MPEXKIE BCEro Yepe3 KOHCTUTYLIMOHHbIE HOPMBI, Kak Oa-
30Bbl€ U OCHOBoMoJaratoiue. Ha 3to oOpamaercss BHUMaHUE U B 3apyOeKHOM JIu-
TepaTypel. W3 3toro xe ucxomst u poccuiickue yuenbie (A.B. ABakbsH, B.T. Ka-
osimies, I'.H. Komkosa FO.A., TuxoMupos u ap.).

VYcnemnas peanuzanusi GyHKIINN OXpaHbl U 3alIUTHI TIPAB JUIYHOCTH BO MHO-
TOM 3aBUCHUT OT CaMOU JINYHOCTH, €€ aKTUBHOCTHU, TPABOCO3HAHUS, IOPUIUUECKOI
¥ TOJTHTHYECKOI Ky/IbTypbl 2. OHA HE JODKHA OBITH 6€3yJacTHOMN MO OTHOIICHHIO
K HapyIIEHUSIM CBOUX COOCTBEHHBIX IMPaB M 3aKOHHBIX WHTEPECOB, OTCTAMBATh UX
B 00pb0€ C pa3IMYHBIMU 3JI0YIOTPEOJICHUSIMU BIACTH U €€ YMHOBHUKOB. [lo gan-
HbIM ['eHnpokyparypsl P®, tonsko B 2004. k HUM mocTynuiao okoyio 1,5 MIH.
Xano0 OT rpak/iaH Mo MOBOY HapyIIeHus ux npas. Kpome Toro, okoio MmmnoHa
HapyILIEHUH paB BbISIBUIIU CaMU IIPOKYPOPCKUE paOOTHUKHU.

[IpaBa yenoBeka He PeATU3YIOTCS ABTOMATHYECKHU JTa)Ke TP OIaronmpusiTHBIX
ycioBusix. [loaToMmy HEOOXOAMMBI yCUmus U laxe 0opb0a yesnoBeka 3a CBOU MpaBa
U cBOOOJBI, KOTOpasi MOJDKHA OPraHUYHO BKJIIOYATHCA B CHCTEMY MEp, COCTaB-
JSIIOIIYIO B €JMHCTBE MEXAHW3M 3allUThHI IIPAB YEJIOBEKA.

JIJist oXpaHbl TIpaB U 3aKOHHBIX MHTEPECOB IpaXk1aH OOBIYHO HMCHOJB3YIOTCS
TaKWe MOHATHS, KaK MEPBI, CIIOCOOBI, cpencTna, (popmel. HekoTopsie aBTOpHI BOC-
NPUHUMAIOT 3TH TOHATHUS Kak UAEHTUYHbIE. OTIENbHbIE YUYEHbIC PACKPBHIBAIOT
JIAHHBIC TOHATHS Yepe3 MoJao0HbIe (HampuMmep, MpecedcHue, MpeAoTBPalICHHUE,
yCTpaHEHHUE HAPYIICHHA, BOCCTAHOBJICHNE U (MJTM) KOMIICHCAIIUS TIOTEPh, BbI3BaH-
HBIX HapyIICHUEM IPaBa).

HOI[ MEXaHHU3MOM COHH&HBHO-IOPHHHHCCKOﬁ 3alIUThI ITpaB 4YCJIO0BCKa IMOHM-

L Cm: Jromep ®. KoHcturynmonHas 3ammuTa paB U cBoOox rpaxaan. [lepesoxa ¢ ¢dpani.
M., 1993.

2 Cwm.: PoiGakos O.10. Poccuiickas MpaBoBasi MOJIUTHUKA B cepe 3amuThl MpaB U CBOOO
mnanoctH. Caparos, 2004.C. 24.
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MaeTCs CHCTeMa CPENCTB M (HaKTOpPOB, 00ECIIEUNBAIOIINX HEOOXOIUMBIE yCIOBUS
YB@KCHHS BCEX IIPAB M OCHOBHBIX CBOOO/] YEIOBEKA U TPAXKIaHHHA

Hapsiny ¢ 00s3aHHOCTBIO TOCynapcTBa 00ecTeunBaTh OXpaHy U 3alllUTy MpaB
YeJIoBeKa, POCCUHCKOE 3aKOHOMATEIbCTBO IMPEAYyCMATPUBAET IMPaBO TpakJaHUHA
Ha camooxpany u camoszawumy. OCHOBAHUEM ISl ATOTO CIIyXaT peabHbIE JKU3-
HEHHbIE 00CTOSATENHCTBA, COLMAIBLHO OMPABABIBAIOIINE BOBMOXHOCTh MPEAYIPEXK-
JIaTh U TIPECEeKaTh HAPYIICHHS COOCTBEHHBIX MPaB-.

Cnoco0Obl caMOOXpaHbl U CaMO3alUThl MHOTOOOPA3HbI: 00kKaloBaHUE JEHCT-
BUH JTOJDKHOCTHBIX JIMILI, OOpalieHne B CpeAcTBa MacCOBOM MH(OPMAINH, UCTIOIb-
30BaHME IPABO3ANIUTHBIX OpPraHM3AlUi U OOIIECTBEHHBIX 00BeanHEeHUH (mpod-
COIO3bI U Jp.), HeoOxoaumasi obopona (ct. 37 YK P®), camo3amiura pabOTHHKOM
TpyaoBeix npas (ri1. 59 TK P®), camozammra rpaxJaHCKHUX TpaB B mopsiake cT. 14
'K P® (manpumep, yaep)kaHWe BEIIU JO MOMEHTa HCIIOJHEHHS 00S3aTelIbCTBA
JOJDKHUKOM). ['paskiaHe UMEIOT MPaBO 3alUINATh CBOIO YKH3Hb, 3I0POBbE M COO-
CTBEHHOCTbD B IpeJierax HeoOX0auMOoni 000pOHBI U KpailtHeil He0OOXOIUMOCTH.

8 3. Oxpana obwecmeenno2o u npasoso2o nopsoxa. Baxueitiien 3amaucii
mpaBa, BCEW MPAaBOBOM CHUCTEMBI SIBIIACTCS HaACKHAs W 3P GEeKTHBHAS OXpaHa 00-
HIECTBEHHOTO U MPABOBOT0 MOpPsJKA, CTAOMIBHOCTH M CIIOKOWCTBHS B CTpaHe,
obecrnieyeHuns 0€30MacHOCTH TpaXkJaH; 00phOa C MPECTYMHOCThIO, 0€33aKOHUEM.

B Hayke TpaaWIIMOHHO pa3IUYyalOT MOHATUS <IIPABOBOM MOPSIOK» U «OOIIIe-
CTBCHHBIN MOPSAIOK». DTH pa3inyusl 3aKTIOYAIOTCS B CleayromeM: 1)oHu He COB-
NaJaloT MO CBOEMY T'€HE3MCY; €CIU OOIIECTBEHHBIA MOPSAOK BO3HHUKAET B MPO-
[[ECCe CTAHOBJEHHUS OOIIECTBa, TO MPABONOPSAOK — C TOSIBJICHHEM IpaBa;
2)00I1IeCTBEHHBIN MOPAIOK, B OTJIUYKE OT MPABONOPSIKA, €CTh CIEACTBUE COOJIIO-

JACHHA HC TOJIBKO IIPABOBBIX, HO M BCEX MHBIX COMAJIBHBIX HOPM, S)CCJ'II/I IMpaBoIIo-

L Cm.: Mopnogen A.C. CounanbHO-IOpUANYECKHI MEXaHU3M 00ECTIeUEeHNs MPaB YeI0BeKa U
rpaxknanuna. Caparos, 1996.C. 85.

% Cm.: Manbues M.H. Camosamuta CyOBEKTUBHBIX IpaB Mo PoccuiickoMy 3aKOHOJIATENbCT-
By (TeOpeTHKO-IpaBoBOe HccienoBanue). Asroped. auce. k.10.H. Caparos, 2006.C. 17; cm. Tak-
xke: YcanoBa B.A. KoHCTHTYIIMOHHOE TpaBO 4YeloBeKa Ha camo3amuty B P®D. ABrtoped. mucc.
K.10.H. Bonrorpan, 2003;®omun A.A. Camo3amuTa rpakJiaH Kak CPeJACTBO peain3allii UX IOpHU-
nuueckoit 6e3omnacHocTH // Poccutickuii cymbs. 2006.Ne2.
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pPSAIOK O0ECIeUnBACTCS aIlapaToM NPUHYXICHUS, TO OOIIECTBEHHBIA MOPSIOK
OMHpPAETCS HAa CUITy OOIIECTBEHHOIO MHEHHS, 3a MEPBBIM CTOUT TOCYIAapCTBO, 32
BTOPBIM — 00IIIECTBO; 4) MPU HAPYIICHUH TPABOMOPSIIKA PUMEHSFOTCS FOpUIUe-
CKH€ CaHKIIUH, a IPY HAPYIICHUH OOIIECTBEHHOTO MOPSAKA MEPhl MOPAITLHOTO Xa-
pakTepa; 5)oHU COOTHOCSATCS KaK 4acTh H LEejoe.

[IpaBonopsI0K SBISETCS SJIPOM, LIEHTPAIbHBIM 3JIEMEHTOM OOIIECTBEHHOTO
NOpsAZKa U B HEKOTOPOW CTEMEeHH MOKPBIBAET €ro, T.K. OCHOBHAsI Macca Hambosee
CYILIECTBEHHBIX OTHOIIEHUH 3aKPEIISETCS, ONIOCPEAYETCS U OXPAHIETCS IIPABOM.

OcHoBHas Harpy3ka B 00ecriedeHnH OOILECTBEHHOTO U MPABOBOTO MOPSIKA JIOXKUTCS
Ha OpraHbl BHYTPEHHHX JI€J1, KOTOPbIE PH3BaHbl HEOCPEICTBEHHO BBIIOIHATD 3TY 3a/a-
4y, CTOSITh Ha CTPa’Ke 3aKOHA, 0€30MaCHOCTH JItoIeH, OOPOThCS € MPECTYMHOCTHI0. Pazyme-
€TCs, BMECTE C JPYTMMH NPABOOXPAHUTEIBHBIMU BEIOMCTBAMH M CTPYKTYPaMH, a TAKKe
rpakIaHaMu.

B3auMozeiicTBue MIIMIIMKM U HACEJIEHUS] MOKET, 10 MHEHHUIO aBTOpa, MPOsIB-
JSTHCSA B cienyrommx (opmax: BO3POXKICHHUE HAa HOBOW OCHOBE JOOPOBOJIBHBIX
HApOJHBIX JPYKUH, OTPSAOB COJEHUCTBUS, BHEUITATHBIX COTPYAHUKOB OPraHOB
BHYTPEHHHUX [1€JI, TOMOIITHUKOB YYaCTKOBBIX MHCIIEKTOPOB, COBETOB IO TPEIY-
NPEXKJICHUIO TPABOHAPYIICHUN HECOBEPIIEHHOJETHUX W JPYIHMX aHAJIOTMYHBIX
ctpykTyp. [lo nanueiM MBJI PO nonoGHbie o0iiecTBEHHbIE 00pa30BaHUs TOMOT-
au B 2007rony packpsITh cBbiiie 40 ThICSY MPECTYIIIICHUM.

Beiiie roBopuioch 06 0co00i pojii MWIUIIMM B CUCTEME NPaBOOXPAHUTENBHBIX
opraHoB. O]HaKO, HECMOTPSI Ha €€ OIPOMHBIE 3aCIyrH B Jieje 00ecreueH s MpaBoIio-
psaKa, JOBEepUe HAaceNIeHHUs K Hel magaeT. ITO CBSI3aHO C CEPbE3HBIMU HEIOCTaTKaMH B
ee JeATELHOCTH (KOPPYMITMPOBAaHHOCTh, IPUMEHEHHE HACWIIMS K 3aICPYKaHHbBIM; HH3-
KUl Ipo(heCCHOHANN3M COTPYAHUKOB; HE3AKOHHOE BO30Y>KICHIE YTOJIOBHBIX JIEd, JIHOO,
HaNpoTUB, OTKA3 B TAKOBOM; COKPBITHE MPECTYIUICHUH, BHIMOIATENbCTBO, <KPHIIIEBa-
HHe» U T.1.). B mokmane YnomHomMoueHHOro 1o mpaBaM ueioBeka 3a 2007roa roBoput-
Csl, YTO TIOJIOBUHA BCEX IMOCTYMHUBIIMX K HEMY JKaJ00 TpaXKIaH KacaeTcs pasiMyHbIX
37I0YIOTPEOJICHUI CaMKX «IPAaBOOXPAHUTEIICH.

8 4. Oxpana ecex ¢popm cobcmeennocmu. B yCIIOBUSIX CTAHOBJICHUS PHIHOY-
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HBIX OTHOIICHHW 0co0o0e 3HaueHue npuodperaeT d3hPexTuBHAS TpaBOBasi OXpaHa
Bcex (hopm coOcTBeHHOCTU. IMEHHO 3TO MOXKET CO3/1aTh CTAaOMIBHOCTh M YCTOM-
YUBOCTh B Pa3BUTHUU HOBOU MOCTCOBETCKOM Poccuu, OCHOBaHHON Ha MHOTOYKJIaj-
HOU SKOHOMUKE.

[IpoBeneHne pHIHOYHBIX MpPeoOpa3oBaHUM, BBeleHHE MHOrooOpasus (hopm
COOCTBEHHOCTH M MX PaBHOM MPaBOBOM 3alUThI CO3JAI0T MaTEpHAIbHbIE MPEIIO-
CBUIKU JUTsl co3anusi B Poccuu rpaiaHcKkoro oOIecTBa, CTaBsT 3aCJIOH BCEBIa-
CTUIO TOCYJapCTBa, PACIIUPSAIOT CBOOOAY JUYHOCTA U YCTAHABIUBAIOT MpPEJEIIbl
rOCYAaPCTBEHHOTO BMEIIATEIHCTBA B OTHOIICHHS COOCTBEHHOCTH -

B nuccepranuu nmoguepKUBAETCS BAaXHOCTh IOCYJAPCTBEHHOM OXpaHbl UMY-
HIECTBEHHBIX MpaB IpakJaH U UX OObEIMHEHUW, KOTOopas OOYCJIOBIIEHA PSAOM
npuuuH. Bo-nepBbIX, Bo3pacTaroiiel corualbHON 3HaYMMOCTBI0 pehOpMUPYEMbIX
OTHOILIEHUH  COOCTBEHHOCTH. Bo-BTOpBIX, (OpMUPOBAHMEM MHOTOYKJIaM-
HOTO THIIa 5KOHOMHKH, 00€CIIEeUeHHEM €IMHCTBA (JOPM M METOOB 3aIlIUTHI MPaB
cOOCTBEHHUKOB Ha Bcel Tepputropun PO. B-TpeTbux, npectyrienus npoTusB coo-
CTBEHHOCTH SIBJISIFOTCSI CEPbE3HBIM (PAKTOPOM, TOPMO3AIIMM MpoBeaeHHE pedopM,
BBI3BIBAIONINM Y COOCTBEHHHKOB YyBCTBO TPEBOTH 3a CBOIO MMYILECTBEHHYIO He-
IIPUKOCHOBEHHOCT.

[Ipunuun ecemepHotl oxpanvl omHouieHuli coOCMeeHHOCmMu, HeA0MYCTUMOCTH
370ynoTpeOseHus TpaBOM COOCTBEHHOCTH, OTBETCTBEHHOCTH TOCYAapcTBa 3a
Bpell, IPUYUHEHHbI COOCTBEHHUKY, HEBMELIATEILCTBA B 3AKOHHOE OCYIIECTBIIe-
HUE COOCTBEHHHKOM CBOUX MPAaB YETKO OTPAXEH B POCCHICKOM 3aKOHOAATEIHCT-
Be, npexae Bcero B Koncrurymuu, ['paxxnanckom n YromnosHom Kogekcax, npy-
I'MX OCHOBOIIOJIATAOIIMX akTax. B nurepatype naHHoi npobiieMe Takxke yaensieT-
cst Bce GoJIee IPHCTATBHOE BHUMAHHE .

ABTOp paccMaTpuBacT B pa60Te OCHOBHBIC €€ aCIICKThI, IIOKa3bIBACT, YTO I'O-

! Cm.: Begsixun B.M., Pesuna C.H. [IpuHIUIIBI TPABOBOTO PETYJIMPOBAHUS PHIHOYHBIX OT-
Homenuid. Camapa, 2005; lomynsk B.B. MHCTUTYT COOCTBEHHOCTH B KOHCTUTYIIMOHHOM IIpaBe

Poccuu. M., 2003.

2 Cwm.: UYepnukos B.B. I'ocynapcTBeHHbII MexaHu3M oxpaHbl cooctBeHHocTH. H. HoBropon,
1991;KapaBaeBa I'.A. FOpunnyeckoe coaepkanue GyHKIIUA OXpaHbl COOCTBEHHOCTH M MEXaHU3M
€€ OCYIIECTBIICHHUS B COBpeMeHHOM poccuiickom rocynapctse // Bectauk CI'ATL. 2003.Ne3.
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CyJapCTBEHHO-TIPaBOBasi OXpaHa COOCTBEHHOCTH B COBPEMEHHBIX YCJIOBHUAX IMPH-
oOpenia 0co00 BakKHOE TEOPETUUECKOE M MPAKTUUYECKOE 3HAUCHHUE M HACTOATEIbHO
TpeOyer pemenus. [IpocyeTsl TOCynapCTBEHHOW MOJMTHUKA B OOJIACTH OXpPAaHBI
COOCTBEHHOCTH — CIIEICTBHE NMEHHO HEPEIIEHHOCTH JaHHOU MPOOIEMBI.

B 3axnouenuu mogBoasTCS UTOTH TUCCEPTALMU, ONPEACISIOTCS TMPEINOCHII-
KU TOBBIIeHUs 3(pPexkTuBHOCTH paccmaTpuBaemoi (yHkuuu. [TomuepkuBaetcs,
470 npobiemMa 3p(HEeKTUBHOCTH OXPAHUTENbHOW (QYHKIIMH MIpaBa SBISETCS YacThIO
OoJiee mHUpPoKoM podsieMsl - 3 PeKTUBHOCTH MpaBa BooOIe. D (HEKTUBHOCTH Ke
IpaBa yalle BCETO CBA3BIBACTCS C pe3yabmamusHOCmblo €20 0elicmeust, 00Cmuice-
HUem NOCMABIeHHbIX Yyelel.

[TpyuunHbl HU3KON A()PEKTUBHOCTH MPABOOXPAHUTEIBHON (YHKIIMU O0OBsIC-
HSIOTCS, IO MHEHHUIO JUCCEPTaHTa, HEJOCTaTKAMHU B CaMOM MPaBOOXPAHUTEIbHON
cUcTeMe, a B OoJiee MUPOKOM IJIaHE — KPU3UCHBIM COCTOSTHHEM OOIIecTBa, 0Co-
OCHHO €ro MOPaJbHOW W JYXOBHOW c(epbl, HU3KUM yYPOBHEM MPAaBOCO3HAHHS U
MIPaBOBOM KyJIBTYPHI TPAXKIAH, 3aCUIILEM TIPABOBOTO HUTHIIN3MA.

B T0 xe Bpemst moBbIieHHE YPHEKTUBHOCTH OXPAHUTEIbHOW (YHKITUU 3aKO-
HOB 3aBUCHUT U OT CaMOW JTUYHOCTU. «ECIIH YeOBEK XOYEeT BUIETh CBOU JINYHBIC
npaBa OTPaXJACHHBIMH W 3alUIICHHBIMH, OH JOJDKEH BIIOKUTHCS CBOMM IIPaBO-
CO3HaHHWEM B ATy OOIIECTBEHHYIO MPABOBYIO XKM3Hb W BEPHO y4acTBOBaTh B €€
YCTPOCHHI» .

Koadpunmentom »hPpekTHBHOCTH OXpaHUTENBHON (YHKIIMU TpaBa MOXKET
CIIYXUTh YHCIIO BBISBICHHBIX U TPEIOTBPAIICHHBIX MPABOHAPYIIEHUNA. ITO 0OBIY-
HO BBIPAXXA€TCA B MOKA3aTENAX, XapaKTEPU3YIOIIHUX COCTOSHUE 3aKOHHOCTH, Ipa-
BOTIOPSIIKA M CTAOMILHOCTU B CTpaHe. DPPEKTUBHOCTh OXPAaHUTEIBHON QyHKIIMH
npaBa TEM BbIIIE, 4YeM Oo0JblIe CyOBEKTOB MOAYMHSETCS €ro MPEAINHCAHUSIM,
BBITIOJTHSET TPEOOBaHUS 3aIIPETOB.

Ilo TemMe aHMCCEPTALMOHHOTO MCCJIEI0OBAHUS ABTOPOM ONMYOJIHKOBAHBI
ciaeAyomme padoThl:

1. HukapumBwin O.I'. @opMbl 1 METOJIBI peaTU3aIuU OXPAHUTEILHON (PYHK-

! Uneun MLA. O CylrHocTd npaBoco3Hanus. M., 1993,C.17.



28
uu nipaBa // Bectauk CapaToBCKO# TocyaapcTBEHHON akajaeMuu rpasa. CapaTos:
u3a-Bo 'OV BIIO «CapatoBckasi rocygapcTBeHHas akajaeMus npasa», 2007.Ne2
(0,41.11.)

2. Hukapumsumu O.I'. [IpaBooxpanutensHas cucremMa Poccuu: moHsitue u
ctpykrypa // Bonpocsl Teopun rocyaapctsa u npasa / I[Tox pen. M.U. Baiituna.
Caparos: u3a-so ['OY BIIO «CapartoBckasi ToCy1apCTBEHHAs aKaJIeMus MpaBa»,
2007 .Beimyck 6 (15) (0,51.11.).

3. HuxapumBmiu O.I'. OxpanurensHas QyHKIMS MpaBa: MOHSATUE, COJlEepKa-
HHE, colanbHoe Ha3HadeHue // Bectauk Bomkckoro ynusepcutera um. B.H. Ta-
tumieBa. TonbsatTu: u3a-so BYuT, 2005.Beimyck 52, cepust «tOpucnpyaeHmsi»
(0,5m.11.).

4. HuxapumBumu O.I'. MopanbHble aclieKThl OXpaHUTEIbHON (QYHKIIUU Tpa-
Ba. Te3uchl BBICTYIUIEHUSI HA METOJOJOTMYECKOM ceMuHape npu CapaTOBCKOM
¢unmane Mucruryra rocyaapersa u npasa PAH // [IpaBoBast moauTHKa U MpaBo-
Bas ku3Hb. CaparoB-MockBa: uzn-so ['OY BIIO «CapatoBckasi rocyiapcTBeHHas
akagemus npasa», 2004 Ne4 (0,21m1.11.).

5. HukapumBunu O.I'. AKTUBHOCTH JUYHOCTH U 3((HEKTUBHOCTH OXpaHU-
TeabHOW (PyHKIMH TpaBa. Te3uchl BHICTYIUIEHHS] HA METOJ0JIOTUYECKOM CEMUHApPE
npu CapatoBckoM ¢unuane MHctutyTa rocymapcrsa u npaa PAH // TlpaBoBas
NOJINTHKA U NpaBoBas ku3Hb. CaparoB-Mocksa: uzn-so ['OY BIIO «CapaTtoBckas
rocyaapcTBeHHas akajgeMus mpasa», 2005Ne3 (0,21m.11.).

6. HuxapumBumu O.I'. Ponas mpaBooxpaHuTenbHON (PyHKINUK B COIMAIBHOM
cdepe. Te3ucol BHICTYIUICHHS] HA METOIOJIOTUYECKOM ceMuHape rnpu CapaToBCKOM
¢unmane Mucruryra rocyaapersa u npasa PAH // [IpaBoBast moauTHKa U MpaBo-
Bas ku3Hb. CaparoB-Mocksa: uzn-so ['OY BIIO «CapatoBckasi rocyiapcTBeHHas

akagemus npasa», 2005Ne4 (0,21m.11.).



