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O01mas xapakTepucTuKa padoThbl

AKTyaJbHOCTh TeMbl HcciaenoBanus. /fo YK P® 1996 ronpa Hu oaun
YTOJOBHO-TIPABOBOM aKT HE COJAEpKal HOPM, 3aKPEIUISIONINX PUHITUIIBI
YTOJIOBHOTO 3aKOHOJATENHCTBA, YTO MOPOXKIAIO HEMAJIO CIIOPOB B IOPUAMYECKOM
JUTEPATYpe OTHOCUTEIHLHO TOTO, KaKHE K€ OCHOBHBIC ITOJOKEHUS SBISIOTCS
npuniunamu. M.M. KoBaneB Ha3zBan 3TOT NEPHUOJ «CTAIAUEH OAUHOYHBIX
HEOPTraHW30BaHHBIX IMOMCKOB», KOTJAa KAXKIBIM WCCIEeNOBaTeIh OIYXKIAeT B
Xa0TUYHOM HAarpoOMOXKJICHHHM MaTepHasia, <BBIy>)KUBACT» OTIEIbHBIC TPABOBBIC
MOHSTHUS, ONpEAeNICHUs, CherupuIecKue 4YepThl W Ha CBOM CTpax M PHUCK
KHArpakJaeT» UX TUTYJIAMH IPUHIIUIIOB YTOJIOBHOTO npaBa»l.

VYronoBubii Kogexkc PD He TOJBKO MEPEUUCIISIET MPUHLMIIBI, HA KOTOPBIX
CTPOMTCS YTOJIOBHOE 3aKOHOJATEIbCTBO, HO MU JaeT ux ompeneieHus. OmgHako
3aKOHOAATEeIbHbIE (OPMYJHUPOBKH ITHUX MPUHIMIIOB JaJeKd OT wujaeana u
HYK/IAIOTCSI B COBEPIIICHCTBOBAHUH.

Ha mnepBbIit B3MIs, Kaxkercs, 4YTO JaHHas MpoOjeMa HOCUT YHCTO
Teopernuecknii xapaktep. OmHako 310 He Tak. 97 % OmMpOIIEHHBIX HaAMH
PaOOTHUKOB  TPABOOXPAHUTEIHHBIX OpFaHOB2 CUMTAIOT, YTO TpeOOBaHUS
MIPUHITUTIOB, 3aKPETUICHHBIX B CT.CT. 3-7 YK, ABISIOTCS 00sS3aTeIbHBIMU KaK ISt
MPaBOTBOPUYECKHX, TaK U JJIA IPABOMPUMEHHUTEILHBIX opraHoB. [ToaTomy oT TOTO,
HAaCKOJBKO YETKO, TOYHO U OOOCHOBAHHO C HAYYHOM TOYKH 3pEHUS
chopMynUpOBaHKl B 3aKOHE €ro MPUHIMWIBI, 3aBUCUT, TPEXKIE BCETO,
3¢ (PEeKTUBHOCTH €ro MpUMEHEeHHs. B To ke BpeMs, MPHUHIMIBI BHICTYMAIOT B
KaueCcTBE CBOCOOPA3HOM NMPU3MBI, Uepe3 KOTOPYIO MBI JTOJDKHBI pacCMaTpPUBATh BCE
U3MEHEHUsI W JIOTIOJIHEHHSI, BHOCHUMBIE B JEHCTBYIOIUME YTOJOBHO-IIPABOBbHIC
HOPMBI, Ha MPEJIMET UX CBOEBPEMEHHOCTH, 11€71€CO00Pa3HOCTH U HEOOXOIUMOCTH.

3a 10 ner cymecTBoBaHUsS YTOJOBHOTO Kojekca P® Obuln BHECEHBI
n3Menenuss B 253 ero crateu (70,3 %), npu stom B OCOOCHHOH 4YacTH ASTOT
nporeHT eme Oomnpiie — 82,8 %;0blIHM UCKIIOUEHBI / cTaTeld M BKIOYEHO 27
HOBBIX". K  coxasenuro, MPUXOAUTCS KOHCTAaTHPOBAaTh, YTO HE BCE OTHU
HOBOBBEJICHUS COOTBETCTBOBAIM YKa3aHHBIM BBINIE KpUTEpUsM. MBI monaraem,
9TO OJHA W3 TPUYMH TaKOTO TIOJOKEHHS eI — JTO HEAOOIEHKA 3HAYeHUS
MIPUHITUTIOB YTOJIOBHOT'O 3aKOHOIaTETLCTBA.

Henw3st He cormacuThCs € TEM, UYTO CO3/aTh WACATbHBIA HOPMATHBHO-
MPaBOBOM aKT, KOTOPBIM AeMCTBOBajd Obl B MEPBO3JAHHOM BHUJE JOJITOE BpEMS,
HEBO3MOXKHO. Takke OecCropHOo, dYTo JoOble M3MEHEHHs TpeOyrT OT
3aKOHOAATENS JOJATOM W KPOMOTIMBON pabOThI, IETAIbHOTO M3y4YEeHHUs CyaeOHOMU
MPaKTUKU U PE3YJIbTaTOB TEOPETUUECKUX MCCIICI0OBaHUM.

! Kosanes M.U. Coserckoe yromosoe mpaso. Kype mekumii. Cepamosek. 1971 Bem. 1.C. 131.

2 Beuio omnpomero 100 coTpyaHHKOB MPaBOOXPAHUTEIBLHBIX OPraHOB M3 2 pernoHoB Poccuiickoii ®demepannu
(Caparosckoii 1 Biagumupckoii o0nacreii), B ux uncie: 26 cyneii, 32 moMoIIHUKa IpoKypopa, 28 cienosareneil u
Ip.

3o cocrosinuio Ha 14.09.20060xa.
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Ha Hamr B3ruisiz, JaBHO MPUIUIO BpeMs Ui pa3pabOTKU KOHUENTYaJlIbHOIO
MOJIX0/1a K MCCIIEIOBAHUIO MPOOJIEMbI IPUHIIUIIOB YTOJIOBHOTO 3aKOHOIATEILCTRA,
B paMKaX KOTOPOrO OMNpPEAENsIOCh Obl MOHATHE MPUHIIUIIOB, UX XapaKTEPHbIE
YEPThI, AaHAJIU3UPOBAIACH CHUCTEMA, a TAKKE HEMOCPEICTBEHHO paccMaTpUBAJIUCH
BOIIPOCHI 3aKOHOAATENBHOM pEriaMEHTalUH MPUHLMIIOB B HOPMax YTOJOBHOTO
kKonekca. B.B. ManbIiieB yka3sIBaeT Ha TO, UTO «B HACTOSIIEE BpeMs MpHU 00IIeM
MPU3HAHUM 3HAYMMOCTHU TIPOOJIEM, CBSI3aHHBIX C MPUHIIMIIAMH YTOJIOBHOTO IPaBa,
Hay4YHBII yPOBEHb UX Pa3pabOTKH €€ HeJlb3sl MPU3HATH COOTBETCTBYIOIIUM TOMY
JNEUCTBUTEIBLHOMY MECTY, KOTOPOE 3aHUMAIOT YKa3aHHbIE MPUHIIUILI B CUCTEMHO-
CTPYKTYpPHOM OpraHU3alMi POCCUMCKOIO YTOJOBHOIO 3aKOHOJATENhCTBA, TOM
MCTUHHOW POJIM, KOTOPYIO OHU UTPAIOT B MPOLIECCE pean3alui HOPM YTOJIOBHOIO
npaa»’. Bolee TOro, MbI CYHTAEM, YTO PELICHHE ITIOOBIX YTOJIOBHO-IPABOBBIX
npo0ieM TOJbKO TOrja oOpedeHoO Ha ycheX, KOrja OHO HayMHaeTcs ¢
UCCIICNOBAHUSl  BOIIPOCOB,  CBSI3aHHBIX  C  NPUHUUIAMH  YTOJOBHOIO
3aKOHOAATENbCTBA.

CreneHb HAy4YHOIl pa3padoTaHHOCTH TeMbl. B o0uieTeopeTuueckom IiaHe
npo0iiemMa MPUHIIMIIOB MpaBa BCEr/a MpUBJeKalla BHUMAHUE YUYEHBIX M MOJydusia
pa3paboTKy B TpyAax Takux aBTOpoB, Kak: AjnekceeB C.C., baittun M.U., baGaes
B.K., bapanos B.M., bopucos I'.A., bparycs C.H., BacunseB A.M., Bensixuna
K.B., Borunenko H.H., JIumun P.3., Jlykamesa E.A., Muiikesuu A.B., Ponxun
B.H., Cmupuos O.B., Uepnanues A.®., Okumos A.W., Asuu JI.C. u np.

MHOro BHHMMaHUS YJENAETCS H3YYEHHIO OTPACEBbIX NPUHIMIIOB IpaBa.
MosxHO BbBIIENUTH, B dYacTHOCTH, TpyAsl: barmas M.B., Kyragpuna O.E.
(konctutynmonnoe mpapo); Anexwna A.Il., baxpax J.H. (aamunHuctpaTmBHOE
npaBo); bykunoit B.C., CemenoBa B.M., Pesnnuenko M.M., ®enynosoii C.H.
(rpaxxmanckuii mporiecc); TeipuyeBa M.B., bubwio B.H. (yrojoBusiii mporiecc);
JIupmmmna P.3., Hukutuuckoro B.H. (rpynoBoe npaBo) u ip.

Bonpoc o npuHIHIaX yroJioBHOro mpasa (YroJOBHOTO 3aKOHOJATEIILCTBA) B
pa3HoOe BpeMsi paccMaTpuUBaJid B CBOMX paboTax cienyrolue aBTOphl: bensen
H.A., boiixo A.W., beitko FO.W., BacunseB H.B., Burren6epr I'.b., ['anuak6apos
P.P., 3aroponuukoB H.W., 3BeuapoBckuii M.D., 3apaBombicioB b.B., ruaros
A.H., Kenmuna C.I'., Knenosa T.B., Ko3zauenko U.A., Kpurep I'.A., KyapsBues
B.H., Ky3uenosa H.®., Jlonamenko H.A., JlsnynoB FO.M., MunbskoBckuii b.C.,
HaymoB A.B., IlupBarunos C.C., IlynoBoukun FO.E., CaxapoB A.b., Tpaiinux
A.H., VYpxunckuit K.I1., ®edenos [1.A., ®Dumumonos B.JI., [llapropoackuit M./1.,
Axy6 M.JL. u ap.

OTaenbHBIM ~ TPHUHIIMIAM  YTOJIOBHOTO  TpaBa  OBLIM  TTOCBSIIIICHBI
auccepranonnbie pabotel [NamaktnonoBa C.A., I'peBHoBoit U.A., Enudanona
b.B., Kusiikuna [{.B., Kopa6bnera P.H., Kopmmkoa UN.B., Oneiinunka O.B.,
[TommoBa A.H., Cemenosou U.C.

PaboThl  yKa3aHHBIX YYEHBIX O0O0pa3ylOT TeOPEeTHYECKYI) OCHOBY
HCCJIe0OBAHMS.

* Mansries B.B. [TpuHOMIIBI YTOIOBHOTO MPaBa M UX peau3alis B IpaBOIpUMEHUTENbHOH nestensHocTh. CII6.,
2004.C. 11.
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HopmatuBhuyw 0a3y wucciaenoBanuss coctaBwin Koncturyuuss PO,
YTOJIOBHOE 3aKOoHOAATeNbCTBO P® m npyrux rocymapcrB-yuyactHukoB CHI', psing
WHBIX HOPMATHBHBIX akTOB. [Ipu HamucaHuu paOOThl M3y4YEHBI MOCTAHOBJICHUS
[Tnenyma BepxoBaoro Cyna Poccuiickoit ®enepannu (kak AeiCTByIONIUE, TaKk U
yTPaTUBIIKE CUTY).

O0BbeKTOM HACTOSIIIIET0 HCCAEAOBAHMSA SIBIISIOTCS MPUHIUIBI YTOJIOBHOTO
3aKOHOJIATENBCTBA, UX CUCTEMA M 3aKOHOJATENIbHAsA PETJIAMEHTAlMs B HOpPMax
VYronoBHOro kojiekca PO.

IIpeaMer ucciae0BaAHUA COCTABIISIOT!

- ToJIoXKeHus (unocopuu M 00IIeH TEOPUH MpaBa, Kacalouluecs: MPUHIUIIOB
MpaBa,;

- HOPMBI YrOJIOBHOrO 3akoHomarenbcTBa Poccuiickon ®enepaunn u
rocyaapcts-yuyactHukoB CHI;

- HOPMBI APYTUX OTpaciel mpaBa, perJaMeHTUPYIOIINE BOIPOCHI, CBA3aHHbBIC
C TEMOM HCCJICOBAaHUS,

- TeopeTHYecKue paboThl MO TMpoOJieMe TMPHUHIMIIOB MpaBa BOOOIIE H
MPUHIMIIOB YTOJIOBHOI'O 3aKOHO/IaTEJIbCTBA — B YACTHOCTH;

- OIMyOJIMKOBaHHAs U pa3MEIIeHHas B JICKTPOHHOU MpaBoBoi 0aze «I apaHT»
MIPAKTUKA BBICIINX CYA€OHBIX OPTAHOB;

- pPe3yJIbTaThl MPOBEICHHBIX ABTOPOM COLMOJIOTUYECKUX HCCIIEIOBAHUM.

Heap pucCcepTAMOHHOIO MCCJIEAOBAHMSI COCTOMT B KOMIUIEKCHOM
WCCICIOBAaHUHM TIPOOJEMBbl TMPUHIUIIOB YTOJOBHOTO 3aKOHOMATENIhCTBA: HX
MOHSTHUSA, NPU3HAKOB, CUCTEMBI M 3aKOHOJATEJIBHOM pPErjIaMEHTallu B HOpPMax
VYronoBHOro kojiekca PO.

JInst TOCTHKEHM S BBIIEYKA3aHHBIX 1EJIEW MOCTABJICHBI CICAYIOIIME 3a1a4YH:

- M3YYUTh HMEIOIIMECS B TEOPUM YTOJOBHOTO M APYTHX OTpACICH IpaBa
paboThI, MOCBSIICHHBIE MPOOIEeMaM MPUHITUIIOB TIPaBa;

- TPOBECTU CPABHUTEJBHBIM aHAJIW3 HOPM YTOJOBHOro kojekca PD wu
rocyaapctB-yyactTHukoB ~ CHI',  3akpemisiomux  OpUHUUNBI  YTOJOBHOIO
3aKOHOJIaTEIbCTBA,

- MPOBECTH SKCHEPTHBIM OINPOC YYEHBIX B 00JACTH YrOJIOBHOTO MpaBa IIo
pPa3TUYHBIM aCTEKTaM MPOOJEeMbl 3aKOHOJATEIHHONW PErIAMEHTAINK TPUHITAIIOB
YTOJIOBHOTO 3aKOHOAATEbCTBA;

- IPOBECTH COIMOJIOTUYECKOE HCCIIeIOBaHUE B (popMe OMmpoca MPaKTUIECKUX
PaOOTHUKOB TIO HEKOTOPHIM TMpoOIeMaM MPUMEHEHUST HOPM YTOJIOBHOTO KOJEKCa
P®, cBs13aHHBIM ¢ TEeMOM HMCCIICIOBAHUS,

- PACKpbITh MOHITUE MPUHIIMIIOB YTOJIOBHOIO 3aKOHOAATENIbCTBA U BBISIBUTH WX
XapaKTEPHBIEC YEPTHI;

- MMPOAHAIM3UPOBATh COOTHOIIIEHUE MPUHIIMIIOB YTOJIOBHOTO 3aKOHOIATEIHCTBA
C MPUHIMIIAMH YTOJIOBHOM OTBETCTBEHHOCTH, MNPHHIMIIAMHU YTOJOBHOTO IIpaBa,
NPUHIIMIIAMUA ~ YTOJIOBHO-TIPABOBOM  TOJUTHUKKA W TPUHIMIAMH  KOAU(UKAIIUN
YTOJIOBHO-TIPABOBBIX HOPM;

- OMPEJICTUTh MPU3HAKK CUCTEMbI IPUHIIMIIOB YTOJOBHOIO 3aKOHOAATENILCTBA U
YCTAaHOBUTH KPYT TEX MPUHIIUIIOB, KOTOPHIE JOKHBI B HEE€ BXOAUTH;
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- paccMOTpETh BOIPOCHI, CBSA3aHHBIE C 3aKOHOJATEIBHOM perjlaMeHTaIUe
NPUHIUIIOB, 3aKPEIJICHHBIX B CT.CT. 3-7 YT0J0BHOrO Kojiekca PO;

- cQopMynHMpoBaTh PEKOMEHIAIMM M TPEUIOKEHUS 10 H3MEHEHHIO
3aKOHOJIaTeNIbHOU (POPMYITUPOBKY MPUHIIUIIOB YTOJIOBHOTO 3aKOHOAATENbCTBA.

MeTo0J10THSI U METOAMKA HccJeaoBaHUs. MeToI0JIOrMUecKO OCHOBOM
WCCIICZIOBAHUS SBJIIOTCS OOIICHAyYHbIE METOJbI IMO3HAHMS (AHAJTM3 W CHUHTE3,
CUCTEMHBIH W CTPYKTYpHBIA IOIXOABI W Jp.), a TaKKe psAJ YaCTHO-HAYYHBIX
METO/I0B: CPaBHUTEIBHO-TIPABOBOM,  CHUCTEMHO-CTPYKTYPHBIM,  TEXHHUKO-
IOPUANYECKH, (OpMaIbHO-TOTMYECKUH, couuonorndeckuii u npyrue. lllupoxo
KCIIOJIb30BAJIOCh U IPABOBOE MOAETUPOBAHUE.

IMIUPUYECKYI0 OCHOBY MCCJIEJOBAHUA COCTABUIIN:

- pesynbrathl aHketupoBaHus 100 COTPYAHHKOB TIPaBOOXPAHUTEIHHBIX
opranoB u3 2 peruonoB Poccuiickoit @eneparu (CaparoBckoit u Biagumupckoi
obacreit), B ux yucie: 26 cyaeit, 32 HOMOIIHUKOB IIPOKypopa, 28 cienoBareneii u
Ap.,

- pe3yabTarbl aHkeTHpoBaHuss 80 ydeHbIX, 3aHMMAIOIIMXCA MpodremMamMu
yroJIOBHOTO MpaBa, u3 19 cyobekToB Poccuiickort denepanmu (Caparos, TamO0B,
Owmck, TonbstTi, Camapa, Boponex, Mocksa, Caukr-IlerepOypr, ExarepunOypr,
[lenza, VYda, IlerponaBnoBck-Kamuarckuii, Cwmonenck, Poctos-na-/lony,
Capanck, Kpacaomap, Kazamp, Yian-Ym3, Tiomenp) um VYkpaumnbel (JIyranck,
bepasack), B ux uymcie 12 MOKTOPOB IOpUAMYECKHX HAyK W 25 KaHIumaToB
IOpUJIMYECKUX HAYK;

- OMyOJMKOBaHHAS U pa3MeIleHHasl B 3JIEKTPOHHOM mpaBoBOoM 0aze «l apaHT»
MIPAKTUKA BBICIIINX CYyJ€OHBIX OPTaHOB.

Hay4ynass HOBU3HA QHCCEPTAIMOHHOIO MCCJIEIOBAHUS COCTOUT B TOM, YTO
aBTOPOM TMPEANPUHATA IOMNBITKA KOMIUIEKCHOTO TEOPETUYECKOTO PACCMOTPEHUS
npo0JieMbl TPUHIIMIIOB YTOJOBHOIO 3aKOHOJATENbCTBA. A TakKe BIEpBbIE Ha
YPOBHE JIUCCEPTAMOHHOIO MCCIEIOBAHUS AHAIIU3UPYIOTCSI BOIPOCHI, CBA3aHHBIE C
3aKOHOJIATEJIbHOM pErjlaMeHTalluel, KaK BCEW CHUCTEMbI, TaK U OTHAEIbHBIX
NPUHIIUIIOB, CPOPMYIUPOBAHHBIX B YTOJIOBHOM Kojiekce PD.

Hay4Hoif HOBU3HOM 001a/1al0T M0J10Ke€HHsI, BLIHOCUMbIe HA 3aIUTY:.

1) PaspaboraHo COOCTBEHHOE OIpEICIICHUE TPUHIUIIOB  YTOJIOBHOTO
3aKOHOAATEILCTBA. OHU TMPEACTABISAIOT CO00M TpeOOBaHMUS HPABCTBEHHOTO,
UJICOJIOTHYECKOTO M TOJIMTUYECKOTO XapakTepa, 00yCIOBICHHbBIE MOTPEOHOCTIMU
1 3aKOHOMEPHOCTSIMUA OOIIECTBEHHOTO PAa3BUTHSI, HAMPABIICHHBIE HA BHITIOJIHCHHUE
3a/1ad yroJOBHOTO 3aKOHOJIATEIhCTBA, 00S3aTeNbHbBIC KaK JIJISl 3aKOHOMATENbHBIX,
TaK W IS TIPAaBONPUMEHUTETHHBIX OPTaHOB W BBIMOJHSIOMUE (PYHKITUIO
HETMOCPEICTBEHHOTO ¥ OIMOCPEIOBAHHOTO  PETyJUPOBaHUS  OOIIECTBEHHBIX
OTHOILICHUM.

2) IlpuHIUOBI YrOJIOBHOTO 3aKOHOAATE]IbCTBA HAILUIM CBOE OTPAXKEHUE B
HOpMax YTOJIOBHOTO KOJIEKCA, KOTOPBIC SIBIISIOTCS HOPMaMU-TIPUHIMIIAMHU (CT.CT.
3-7 YK) u 001a1a10T CIeAYIOIMMH 0COOCHHOCTSIMH:

- OHU OTJIMYAIOTCAd CTAOWJIBHOCTBIO, KaK MpPaBWIO, HE HM3MEHSIOTCS Ha
OPOTSHKEHUU JEHCTBUS 3aKOHA,
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- HOPMBI-TIPUHIIMITBI BCETr/la HOCAT WMMIICPATHUBHBIA XapakTep, T.e. HX
TpeOOBaHUs CTPOTo 00s3aTEIIbHBI U HE IOMYCKAIOT OTCTYIUICHHIHA;

- ICHCTBUE TaKMX HOPM PacIpOCTPAHSIETCS Ha BeCh HOPMATHUBHBIN aKT, Ha BCE
€ro HOPMbI 0€3 UCKITIOYCHHS;

- WX NPEINHUCAHUs JJAKOHUYHBI U KPaTKH, OHU 00JIalal0T BHICOKMM YPOBHEM
00001IeHN;

- TpeOOBaHHWsA, cojAepXKalluecs B HOPMaxX-TPUHIIMIIAX, OTIUYAFOTCS
KOHKPETHOCTBIO, SICHOCTBIO, HE JIONMYCKAIOT HEOJIHO3HAYHOTO IOHWUMAHHS U
TOJIKOBAHUHI.

3) ABTOp apryMeHTHpPYET Cleayrollee, MEIoIIee, 10 €€ MHEHUIO, MECTO,
COOTHOIIICHUE PA3TUIHbIX IPUHIIAIIOB (paBa, 3aKOHOIATEIbCTBA, TIOJUTHKH):

A) IlpuHIUOBl  YrOJOBHOTO TpaBa ©  IPHHIHIEI  yYTOJOBHOTO
3aKOHOJATEILCTBA COOTHOCATCSA KaK «coAep:kaHhue» u <« popma», T.e. OHH
HPEACTaBISAIOT CO00H eIMHOE 1eIoe, a UX Pa3IeiIbHOE PACCMOTPEHHUE JOMYCTUMO
JIMIIL B TIOPSIKE HAYYHOW aOCTpaKIuH, Ui YA0OCTBAa MCCIICAOBAHUS OTACIbHBIX
npo0JIeM, HarpuMmep, MPooJIeM 3aKOHOIATEIbHON periiaMeHTAIUH.

b) IlpuHIMIBI YrOJOBHOTO 3aKOHOAATEIbCTBA W TMPHUHIIMIBI YTOJIOBHO-
NPaBOBOW TIOJUTUKH SIBJISIIOTCSI PA3HOIMOPSIKOBBIMU KATCTOPUSIMH, TaK Kak
NEepBbIe W3 HUX MPEACTABIAIOT COOOW OCHOBHBIC ITOJIOKCHHS YTOJIOBHOTO
3aKOHOJATEIbCTBA, T.€. CHUCTEMBI YTOJOBHO-TIPABOBBIX HOPM, a BTOpbIE —
OCHOBHBIC ITOJIOKCHHSI KOHKPETHOH JIeaTeIbHOCTH. HampsMyro 3TH KaTeropuu He
CBS3aHBI MEXIy COOOW, OHH B3aUMOJCHCTBYIOT OIIOCPEJIOBAHHO, Yepe3
B3aMMOOTHOIIICHHE YTOJOBHOTO  3aKOHOAATENbCTBA W  yrOJIOBHO-IIPABOBOM
MOJINTUKH.

B) CBsi3p TPHHIMIIOB YTrOJOBHOTO 3aKOHOAATEILCTBA M IPUHIUIIOB
KOIM(UKAIMK  yrOJOBHO-NIPABOBBIX ~HOPM  COCTOMT B  cienyrpomem: 1)
HECOOTBETCTBHE TEX WJIM MHBIX HOPM YTOJOBHOTO 3aKOHA TPeOOBaHHSIM
HPUHIUIIOB YTOJIOBHOTO 3aKOHOJATEIbCTBA SBJISICTCS OJHUM W3 OCHOBAHHIA
NpoBeeHUsT KoaupuKamuu. DT0 OTHOCUTCS TOJBLKO K TeM CIIydasiM, KOTJa CaMu
HPUHIUIB  YTOJIOBHOT'O 3aKOHOJATENIbCTBA HE MOJBEPralOTCs W3MEHEHHSM; 2)
HPUHIUIB KOTU(PUKAIIMK YTOJIOBHO-TIPABOBBIX HOPM JICXKAT B OCHOBE CO3JaHHS
YTOJIOBHOTO 3aKkoHa. [103TOMYy MX HapyIIeHHe MOXKET IMPHUBECTH K ONPEICIICHHBIM
HEeJ0YeTaM, HECOTJIaCOBAHHOCTSIM B TEKCT€ YTOJOBHOTO KOJEKCA, YTO B CBOIO
odepeslb BEeIET K HApPYIICHUIO MPUHIUIIOB YIOJOBHOIO 3aKOHOJATENIbCTBA; 3) B
IEJIOM paccMaTpHBaeMble MPHUHIIMITEI HAIIPABJICHBI HA JIOCTMOKEHUE OIHOW M TOU
Ke TeN — co3aanne Hanbonee 3pGEeKTUBHOTO YTOJOBHOTO 3aKOHOATEIHCTRA.

4) CuctemMa TPUHIIMIIOB OTPACcid YTOJOBHOTO IpaBa COCTOUT U3 JIBYX
YPOBHEW: ompaciesvie npuryunsl, 3aKperieHHbie B ¢T.cT. 3-7 YK, u BeIpaxaromue
cBOeoOpa3ue JTaHHOW OTPACIIM MPaBa, BBIICISISI €€ CPEIU IPYTUX B CUCTEME MPaBa;
U NPUHYUNDBL UHCIMUMYMOS8 V20JI068H020 NPA6d, KOTOPhIE B CHITY CBOCH JIOCTATOYHO
OrpaHUYCHHOU cdepbl NEHCTBHS OKa3bIBAIOT 00Jice KOHKPETHOE W JICTAIBHOE
BO3JICHCTBUEC Ha OIPEICICHHYI0 TPYIIy OOIICCTBCHHBIX OTHOIICHHMA, YTO
MO3BOJISIET TOBOPUTH 00 UX CAMOCTOSITEIIBHOCTH.
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K npusHakaMm, XapakTepU3YIOIMIMM CHUCTEMY TMPUHIIUIIOB YTOJOBHOTO
3aKOHO/MATEIhCTBA,  MOXXHO  OTHECTH: MHO)KECTBEHHOCTh  DJIEMEHTOB,
CTPYKTYpPHOCTb, IIEJIOCTHOCTb, B3aUMOJCHCTBHE CO CPEAON M PA3BUTHE CUCTEMBI.

5) ABTOp monaraer, 4TO MPUHIIMIIBI YTOJOBHOTO 3aKOHOAATEIbCTBA OYAYT B
MOJTHOM Mepe COOTBETCTBOBATh 3ajJadyaM YTOJOBHOTO KOJEKCAa M OTBEYaTh
MPU3HAKY CUCTEMHOCTH, €CJIH U3JI0KUTh UX B CIICTYIOIIEM BUJIE:

Crartbs 3. [IpuHIMI 3aKOHHOCTH

1. TlpectynHOCTh HesiHUSA, a TAK)KE €ro Haka3yeMOCTh M WHBIE YTOJIOBHO-
MPaBOBBIC TIOCJEACTBHS OMPENEISIOTCS TONBKO HactosmmuMm Komekcom, 3a
UCKTIIOYeHUeM Cy4aes, NPAMO YKA3AHHBIX 8 HEM.

2. [IpumeHeHne yroJoBHOTO 3aKOHA TI0 aHAJIOTUX HE JOMMYyCKAeTCs.

3. Cooepocanue y20106H020 3aKOHA Credyem NOHUMAMbL 6 MOYHOM
COOMBEMCMBUU C €20 MEKCMOM.

Cratsea 4. IIpunyun eunosnocmu

1. JIumo noyIeKUT YyroJ0BHON OTBETCTBEHHOCTH TOJIBKO 32 T€ OOIIECTBEHHO
oracHble JedcTBUS (0Oe3MeliCTBUE) W HACTYNMBIIME OOIICCTBEHHO OIACHBIC
MIOCTIE/ICTBHS, B OTHOIIICHHH KOTOPBIX YCTAHOBJICHA €r0 BUHA.

2. Yeonosnas omeemcmeeHHOCMb 3A HEBUHOBHOE NPUUUHEHUe 6pedd He
odonyckaemcs.

3. Haxaszanue u umvie mepvl y20108HO-NPABOBO20 XAPAKMEPA NPUMEHSIONICSL
MONILKO K JUYY, HeNOCPeOCMBEHHO UlU 8 NOpsAOKe NOCPeOCMBEHHO20 NPUUUHEHUs
cogepuiuguiemMy npecmynieHue.

Cratbs 5. Ilpunyun neomepamumocmu y20106H0OI OMEEH CMEEHHOCMU

1. Jluyo, cosepwuswiee  npecmynienue,  NOOAEHCUM  Y2OJ08HOU
0mMeemcmeeHHOCMU.

2. Ocsob0dicoenue om y20108HOU OMEEMCMBEHHOCU 803MONICHO MOJbKO NPU
HAIUYUU OCHOBAHUU U YCI0BULL, NpedycMOmpeHHbIX 8 Hacmoswem Kooexce.

3. Huxkmo He Mmoodicem Oblmb HOBMOPHO OCYHCOEH 3A OOHO U MO Jice
npecmyn.ienue.

Cratbs 6. [IpuHIMI cIpaBeNINBOCTH

1. Yeonosnwiti 3axon Oondicen  Oblmb  CHpaBeOIUBHIM, MO  eCHb
KPUMUHONOSUYECKU U HAYYHO 0OOCHOBAHHBIM, He npomusopedums Koncmumyyuu
Poccutickoti @edepayuu, Oeticmeyrowum Hopmam Opyeux ompacieu npasd, a
maxoice 0OWEeNnpUHAHHLIM NPUHYUNAM U HOPMAM MeHCOYHAPOOHO20 Npasa U
MedAHcOyHapooHuim 0o2o6opam Poccutickot @edepayuu.

2. Haka3anue u mHBIE MEphI YTOJOBHO-TIPABOBOTO XapaKTepa, MPUMEHSICMbIS
K JIUITY, COBEPIIUBIIEMY MPECTYIUICHNUE, TOJDKHBI OBITh CIPABEIINBBIMHU, TO €CTh
COOTBETCTBOBATh XapaKTEPy U CTETICHH OOIIECTBEHHON OMACHOCTH MPECTYIICHUS,
00CTOSTENTLCTBAM €T0 COBEPIICHHUS U INYHOCTH BUHOBHOTO.

Crates 7. IIpunyun pasencmea

Juya, cosepwuswiue npecmynienus, pasHvl neped 3AKOHOM U CYOOM
He3a8UCUMO OMm NOJd, pAchl, HAYUOHATLHOCIU, S3bIKA, NPOUCXONHCOCHUSL,
UMYWECMBEHHO20 U OOJICHOCMHO20 — NOJIOJCEHUs,, MeCma  JCUmeibCcmad,
OMHOWEHUsT K peaueuu, yoedcoeHull, HNPUHAONEHCHOCMU K 00ujecmeeHHbIM
00beOUHeHUAM, A MaKHce Opy2Ux 00CMOAMenbCMma.



Crarba 8. [lpyHIun ryMmanu3zma

1. Veonosnoe 3axkonooamenbcmeo obecneuusaem NPUOPUMEMHYIO 3AUUNY
npas u c60000 ueiosexka om npecmynHvix noCAeamenbCma.

2. Hakazanue 1 uHbIe MEpbl YTOJIOBHO-IIPABOBOTO XapaKTepa, MPUMEHsIEMbIC
K JIMIy, COBEPIIMBIIEMY TMPECTYIUICHHE, HE MOTYT HMETh CBOEH IIENbIO
NpUYMHEHNE  (PU3NYECKUX  CTPAaJlaHWid WM YHIDKEHHE  YeJIOBEYECKOTO
JIOCTOMHCTBA.

6) B VYromoHom xonexce 1996 roma B pamkax rinaBel 1 3akoHomaTelnn
WCIIONIB3YeT pa3Hble TEPMHUHBI JJii OOO3HAYEHUS OCHOBHBIX ITOJIOKCHUN
YTOJIOBHOTO 3aKOHOJATENIbCTBA (B HAa3BAaHWUM TIJIABBI YIOTPEONSICTCS TEPMHH —
«IPUHIATIBL YTOJIOBHOTO Kojekca Poccuiickoit denepanun», B 4. 2 cT. 2 YK —
«IPUHLHIBI YTOJIOBHOM OTBETCTBEHHOCTH», B TO k€ BpeMs, B ¢T. 1 YK roBopurcs
00  «yrojOBHOM 3aKOHOjaTelbcTBe»). Jlms  Toro, 9TOOBI  YCTPAaHUTH
CYIIECTBYIOIIUE IMPOTHUBOPEUHNs, HEOOXOJUMO BHECTH CIEAYIOUINE W3MEHECHMUS:
maBa 1 VYK nomkHa HasbBaThCs: «3adayu u  NpuHyunsvl  Y20106H020
3akonodamenvcmea Poccutickoti @edepayuu» 1, COOTBETCTBEHHO, CcT. 2 YK —
«Badauu Yeonosnozco zakonooamenvcmea Poccutickoti @edepayuu»,a B 4. 2 CT. 2
YK cnenyer ykaszath, 4To «JIJIs OCYIIECTBICHHUS TUX 3aja4 Hactosmmi Koaekc
YCTaHABIUBACT HPUHYUNDBL  V2OJIOBHO20  3AKOHOOAmMeNbCcmea W OCHOBAaHUS
YTOJOBHOM OTBETCTBEHHOCTH, OIPENEISIET, KaKue OMNAcCHbIe MJI JIMYHOCTH,
oOmecTsa WM TOCyAapcTBa JESIHUS MPHU3HAOTCS NPECTYIUICHUSMH, U
yCTaHABIMBAET BUJIbI HAKa3aHUU U UHBIE MEPHI YTOJOBHO-TIPABOBOTO XapaKkTepa 3a
COBEpLIEHUE MTPECTYIIICHUN.

7) ABTOPOM BHECEHBI CJCAYIOIIHME IMPEIJIOKEHUS 10 COBEPIICHCTBOBAHUIO
YTOJIOBHOTO 3aKOHOJATENIbCTBA!

a) He0OX0IMMO MCKIIIOUNTh U3 YTOJIOBHOIO Kojaekca 4. Scr. 46,4. 3ct. 49,4.
4 cr. 50 u 4. 4 cr. 53 YK, Tak Kak B JaHHBIX HOpPMax MpeaycCMOTpeHa
BO3MOXKHOCTh Ha3Ha4Ye€HUs1 00Jiee CTPOroro yrojOBHOIO HaKa3aHUs 3a JICSTHUS, HE
SIBJISIOIIMECS] TPECTYIUICHUSIMU, YTO MPOTUBOPEUYHUT MPUHIIMITY 3aKOHHOCTHU U CT.
43 YK. B 10 Xe Bpems, sl NPOTUBOJACHCTBHUS 3JI0CTHOMY YKJIOHEHHIO OT
OTOBIBaHUS HA3HAYECHHBIX MPUTOBOPOM CyAa HaKa3aHUM, CIEIyeT paclIupUTh
chepy nmeiictBus cr. 315 VK, ycTaHOBHB YroJIOBHYIO OTBETCTBEHHOCTH 3a
COBEPIIIEHUE JTOTO TPECTYIUICHUS HE TOJBKO B OTHOIICHUH CIIEIHUATBLHOTO
cyObekTa (KaKk B JICHCTBYIOIIEH pEIAKIMKA), HO W B OTHOIICHHWH JIFOOOTO
bu3znyecKoro Iuma.

Ct. 315VYK Mmorna Obl BBITTIAAETH CASAYIOUUMHU 00Pa30M:

1. 3n0cmuoe neucnonnenue 8CMynu8uUIUX 8 3aKOHHYIO CUNLY NPU208opa cyod,
pewenus cyoa uiu uHo20 cyo0ebHo2o0 aKkma, a pasHo B0CNPENImMcmeo8aHue ux
UCNOJIHEHUIO —

HAKA3bl6ACMCAL. . .

2. To oce Oesanue, coeepuienHoe  npeocmasumenem  81aCHU,
20CY0APCMBEHHBIM CIAVHCAUSUM, CTLYHCAWUM OP2AHA MECMHO20 CAMOYNPABIEHU, d
Mmakoice CAYAHCAUWUM 20CYOAPCMBEHHO20 UNU MYHUYUNATILHO20 YUPeHCOeHUs,
KOMMepUeCcKoU Uil UHOU Op2aHu3ayuy —

HAKA3bl8AEemcsl. . .
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0) Ilpemnaraercs ympasaauth 4. 3 c¢r. 60 VK. D70, M0 MHEHHIO aBTOpa,
UCKITIOUUT HEOIpaB/IaHHOE nyOnupoBaHue MOJIOKEHUI NpUHIIUIA
CIpaBeJIMBOCTH, 3aKperieHHoro B ¢T. 6 YK.

B) IlenecooOpasHo 3akpenuTh B YTOJIOBHOM Kojekce Hapsaay ¢ ['maBoit 9 YK
— «lonsTie u uenn HakazaHus. Bunbl Haka3zaHu», HOPMY WJIM OTIEIBHYIO IJIaBY,
B KOTOPOU OBl COZEPKATIOCHh TIOHSTHE YTOJIOBHOW OTBETCTBEHHOCTH, PACKPHIBAIOCH
ee cogeprxkanue ((GopMbI pear3aIum) 1 IeIH.

8) Ipemnaraercs npuectu ct. 383 VIIK B cootBercTBHE cO cT. 6 VK. Tak, B
y. 1 cr. 383 VIIK neoOxomumo ykaszaTh, uto «HecmpaBeiuBbIM SBIISETCS
IPUTOBOp, MO KOTOPOMY OBLIO HA3HAYEHO HaKa3aHUE, HE COOTBETCTBYIOIIEE
xapakmepy U CcmeneHu  OOWECMBEeHHOU  ONACHOCMU  NpecmynieHus,
0b6Ccmoamenbcmeam e2o cogepuieHus N TNYHOCTH OCYKIEHHOTO, IN00 HaKa3aHue,
KOTOpPOE XOTSI U HE BBIXOJUT 3a MpE/elibl, TPeayCMOTPEHHbIE COOTBETCTBYIOLIEH
ctatbeit OcobeHHOM YacTu YToJoBHOTO KojAekca Poccuiickoit deneparyu, HO 1O
CBOEMY BHJly WU pa3Mepy SIBISETCS HECHpPaBeIJIMBbIM KaK BCIEJICTBUE
Ype3MEPHON MITKOCTH, TaK U BCIEACTBUE YPEIMEPHOU CYpPOBOCTHU.

HayuyHo-npakTuyeckasi 3Ha4YMMOCTh HccaegoBanus. Hayunas 3HaUuMMOCTb
MOJIFOTOBJICHHON JMCCEpPTAllMd  3aKJII0YaeTcss B TOM, 4YTO €€ pe3yJbTaThl,
BHIPA3WBINIMECS B  OMNPEIEICHUAX, BBIBOAAX, NPEUIOKEHHUAX, MOTYT OBITh
MCIIOJIL30BAHBI TIPH JTATBHEUITIEH pa3paboTKe TEOPETUIECKUX MPOOJIEM yTrOJIOBHOTO
MIpaBa, CBA3aHHBIX C MPUHIIUIIAMA YTOJIOBHOTO 3aKOHOAATEIbCTRA.

PaGora HampaBiieHa Ha YKpPEIUICHHE METOOJOTHYECKOW OCHOBBI HAyYHOTO
MOHWMAaHUSI OJTHOTO W3 OCHOBHBIX BOIPOCOB TEOPHUU YTOJOBHOTO TpaBa — €ro
MIPUHIIATIOB.

[IpakTryeckass 3HAYMMOCTh JUCCEPTAIIMA COCTOUT B TOM, YTO TMOJyYEHHBIC B
XOJIE UCCIIEIOBAHUS PE3YIbTAThl MOTYT OBITH HMCIIOJIb30BAHBI B 3aKOHOTBOPYECKOM
JeSITENbHOCTH IS JabHENIIIEero COBEpIICHCTBOBAHUS YTOJIOBHOTO
3aKOHOJIaTeJIbCTRA.

Kpome TOro, ornenbHble MOJNOXKEHUS pabOThl MOTYT OBITh MCHOJB30BaHbI B
NpoLECCe TMPENoJaBaHusl Kypca YroJOBHOIO TMpaBa JJisi CTYACHTOB BBICIINX
y4eOHBIX 3aBEJICHUM.

AnpoGanusi ¥ BHeJpeHHe PpPe3yJbTAaTOB HcciaenoBanus. Pabota
MOATOTOBJICHA W OOCyXJIeHa Ha Kadempe YroJOBHOTO H  YTOJOBHO-
WCIIOTHUTENIbHOTO TipaBa (CapaTOBCKOW TOCYJAapCTBEHHOW aKaJIeMHH IPaBa.
OCHOBHBIE TIOJIOKEHHUS M BBIBOJIBI JUCCEPTAIMH U3JI0OKEHBI aBTOPOM B 9 HAyUHBIX
nyOnukanusax obmum obobemoM 1,9 m. Omna u3 crareil omyOnMKOoBaHa B
KypHasie, BxojsuieM B nepeueHb ono0peHHbIx BAK, - «Bectuk CapaToBckoit
rocynapcTBeHHOU akanemuu npasa (Bectauk CI'AIT)».

AnpoOanusi  pe3yibTaTOB HCCIECIOBAHUS OCYLIECTBIEHA TaKXke IMyTeM
y4acTus MCCepTaHTa B HAYYHO-MPAKTUYECKUX KOH(PEPEHIUSIX, CPEAU KOTOPBIX:
«YTOJIOBHO-TIpPAaBOBasi OXpaHa JMYHOCTU W €e onTuMuzanus» - Bcepoccuiickas
Hay4yHO-TIpakTHUeckas koHpepenuusa (20-21mapra 2003r., Capatos, I[TIPHONH);
«Konctutyuusi Poccuiickoit ®@enepaliui U COBPEMEHHOE 3aKOHOJIATENIBCTBO:
npoOJeMbl peayM3aiiud W TeHaeHu pa3BuTus (kK 10-tetmro KoucTutyrmm
Poccun)» - MexayHapoaHas HaydHO-TIpakTudeckas koHdepeHuus (1-3 oxTsOps
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2003r., Caparos, CI'AlIl); «10net Koncruryuuu Poccun B 3epkaiie 10puandecKoit
HayKH U IpakTHKu» - OOIIepoccuiickas HayqHO-npakTHueckas koHdepenmus (18
nekabps 2003 r., Caparos, CI'AIl); «YrosoBHOE MPaBO. CTpATErs Pa3BUTHS B
XXI Beke» - MexxayHapoaHas HaydyHO-TIpakTHueckas kondepeniwus (29-30suBaps
2004 r., MockBa, MI'fOA); «[IpecTymHOCT, W YIrOJOBHOE 3aKOHOJIATEIIHCTBO!
peanuu, TEHAEHIIMM W  BO3MOXHOCTH  TIO3UTHBHOTO H  HETATUBHOTO
B3aWMOBIIMSHUS» - MeXIyHapoaHas HaydyHO-TIpakThdeckas koHpepenuus (15-16
mapta 2004 r., CaparoB, CaparoBckuii lLleHTp mo wuccregoBaHuio mpodIEM
OpPraHM30BAaHHON  TMPECTYIMHOCTH H  KOPPYHIHH);  «YTOJOBHO-IIPABOBBIC,
MEHUTEHIIMAPHbIE TPUHIWIBI W WX peamu3anus. TPaBOTBOPUYECKUUA U
IIPABOIIPUMEHUTENBHBIN  YPOBHH» - Bcepoccuiickas HaydyHO-IIPAKTHYECKas
koHpepenmms (28-29 mapra 2005 r., Caparos, [TPIOMH); «KoHCTUTYIIMOHHBIE
OCHOBBI yTOJIOBHOTO TpaBa» - | Bcepoccuiickuii KOHTpecc 1Mo yrojJoBHOMY IpaBy,
nocsieHubpid 10-1eTrio YrosioBHoro kojekca Poccuiickoit ®enepanmu (25-26
mas 2006r., MockBa, MI'Y); u np.

OTtaenbHbIE TOJIOKEHUS! TUCCEPTALMOHHOTO MCCIEIOBAaHUSI HCIOJIb3YIOTCS
aBTOPOM B TMpOLIECCe MpPENojaBaHusi Kypca yrojoBHoro mnpaBa (OOmas wu
OcobOennas yacti) B CapaToBCKOM TOCYJapCTBEHHOM aKaJIeMUH IpaBa.

Crpykrypa pa6orbl. Jluccepranus COCTOMT W3 BBEICHHS, TpEeX IJIaB,
BKUTFOHaronux 9 maparpadoB, 3aKIIFOUECHHSI, CIIHCKA MCTIOIB30BAHHON JTUTEPATYPHI
Y NIPUJIOKEHU M.

OcHoBHOe coJep:kaHue padoThI

Bo BBegneHmH 000CHOBBIBAE€TCS aKTyaJIbHOCTh TEMbI JIUCCEPTALUH,
OMpENENsIoTCA 1eId U 3a7aud, OOBEKT W MPEAMET HCCIEIOBAHMS, JAOTCS
METOIO0JIOTUYECKHE, TEOPETHUUYECKHNE, HOPMATHBHBIE U SMIUPHUYECKUE OCHOBBI
paboThl, BBIJCISIOTCS €€ HaydyHas HOBHU3HA, TEOpEeTHYecKass MU MpakTUYecKas
3HAYUMOCTb, (OPMYJIUPYIOTCSI OCHOBHBIE TOJIO)KEHHS, BRIHOCHMBbIE Ha 3alIUTY,
OPUBOASATCS JlaHHbIE 00 ampoOanuu pe3yJbTaTOB MCCIEIOBAHUS U CTPYKTYpe
U CCEepPTaLUH.

IlepBas riaBa «lIpuHUKIBI YyTOJOBHOIO 3aKOHOJIATENIBCTBA B POCCHUUCKOM
YrOJIOBHOM TIpaBe» COCTOMT U3 JByX maparpadoB: «lloHsTHe NPUHIUIOB
YTOJIOBHOIO 3aKOHOJAATENbCTBa» M «COOTHOUIEHWE MPUHLHUIIOB YTOJOBHOIO
3aKOHOAATENbCTBA C IMPHUHIUIIAMHA YI'OJIOBHOW OTBETCTBEHHOCTH, IPUHIIMIIAMHA
YTOJIOBHOTO ITpaBa, NPUHLHUIIAMH YIOJIOBHO-IIPABOBOW IOJIMTUKH, NPUHLMUIIAMU
KOAU(PHUKAIIUU YTOJIOBHO-TIPABOBBIX HOPMM.

B nepBom maparpage aBTOp JaeT ONpPENEIICHUE NPHUHIUMIIAM YTOJOBHOIO
3aKOHOAATENbCTBA U AHAIIM3UPYET €r0 XapaKTEPHbIE ITPU3HAKH.

1. [llpunyunsr y20108H020 3aKOHOOAMENLCMEA NPEOCMABIAIM  COO0U
COBOKYNHOCMb HPABCMBEHHBIX, UOCON0SUYECKUX U NOJUMUYECKUX mpeOo8aHuil.
Henb3s mpusHate BEPHBIM MOAXOA K ONPEACIICHUID NPUHUMUIIOB YTOJIOBHOTO
3aKOHOAATEIBCTBA YEPE3 TAKUE MOHATHS, KaK: «HAYaJIa», <UIEH», €IOJOXKEHHUS»,
«CBOWCTBO», <OOpa3ymoUIMA 2JJIEMEHT» W T.JI., TaK Kak, BO-TIEPBBIX, CaMu
YKa3aHHBIC BBILIE TEPMUHBI HE SIBIIAIOTCS <UHTYWUTUBHO IMOHATHBIMU», HE UMEIOT
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€AMHOTO 3HAYEHUs U IOATOMY HYXKAAIOTCA B JACPUHUIMU, YTO 3HAYUTEIHHO
YCIOXKHSIET M HEOOOCHOBAHHO 3aTSATMBACT IMPOILECC PACKPBITHS COAEpKaAHUA
MOHSTHS; BO-BTOPBIX, TAKOM MOJXOJ BEAET K aOCTparupoOBaHHIO, K OTOPBAHHOCTHU
OPUHIIMIIOB OT PeabHON AEHCTBUTEIBHOCTH, TaK KaK W3 TaKUX OIpeneseHUM
OYEHb CJIO)KHO BBIWIEHUTh CYTh AaHAIM3UPYEMOTro TOHATHSA. [IpuHuMnIbI
YTOJOBHOIO 3aKOHOAATENIbCTBA HE JIOJDKHBI PACCMATPUBATBCS KaK <«MEpPTBBIE»
KaTEropuu, CIy>Kallue TOJIbKO ISl YKpalleH!s] HOpPMATUBHO-TIPABOBBIX aKTOB, OHU
JIOJDKHBI PEATM30BBIBATHCS M HOCHUTH XapakTep O00s3aTeIbHBIX MPEIIUCAHUMN.
[ToaTOMy aBTOp pa3dessieT TOYKY 3PEHHS TE€X aBTOPOB, KOTOPBIE OMPEAECISIOT
MPUHIUIBI YTOJIOBHOTO 3aKOHOJIATENILCTBA Yepe3 Kareroputo «rpedoBanus» (B./].
Qunumonos, HU.B. Kopwuxosg). Ilpuduem, 3TH TpeOOBaHHS HE TOJBKO
HPaBCTBEHHOI'O0, HO M HACOJOTMYECKOIO0 M TMOJUTUYECKOIO Xapakrepa, B
IPOTHUBHOM CITy4ae Mbl UPE3MEPHO HJICATU3UPYEM Y TOJIOBHBINA 3aKOH.

2. Tpebosanus npuHyuno8 y20108HO20 3AKOHOOAMENbCMEA ABNAIOMCA
0053amenbHbIMU KaK OJis1 3aKOHOOAMeNbHbIX, MAaK U OJisl NPABONPUMEHUMENIbHBIX
opeanog. JluccepTaHT He corjaceH C TeMH aBTOpaMM, KOTOPbIE CUUTAIOT, YTO
OPUHIMIBL  YTOJIOBHOTO  MpaBa  COCTOST  M3. NPHUHIMIOB  YTOJIOBHOTO
PaBOTBOPYECTBA, MNPUHIIMIIOB YTOJOBHOTO 3aKOHOJATENbCTBA W MPHUHIIUIIOB
OpUMEHEHUs HOpM yroioBHoro mipaBa (4./4. [pesnosa). HamnoaHutb
COCp)KAaHUEM KaXAYH0 U3 O3THUX KATEropuil, BBIABUTh UX OTJIUYUTEIbHbBIC
MPU3HAKK, HEBO3MOXKHO. B TPOTMBHOM clydae MOTYy4aeTCs, 4YTO YTrOJOBHOE
3aKOHOJATEIbCTBO CYIIECTBYET MO OJHUM MPHUHIIUIIAM, TPUMEHSETCA 10 APYTUM,
a B TIpoLecce MNpaBOTBOPYECTBA MCIOJB3YIOTCA TPETbU. OJTO BENET K
OTIpEeIeICHHOMY Xa0Cy, TaK KaK YCTaHOBJIEHHE W peanu3aius JIOOBIX MPaBOBBIX
HOpPM, B TOM YHUCJI€ W MPUHIUIIOB — 3TO €AUHBIA M B3aMMOCBSI3aHHBIN MPOIECC.
3aKoHOJATEIbHBIE OpPraHbl <«IIPH HW3IAHUM HOBBIX, M3MEHEHMHM WM OTMEHE
IIPEKHHUX YIOJOBHO-IIPABOBBIX MPEAIMHCAHUI»’, 4 TAKIKE MPABOIPHMEHUTEIIBHBIC
opraHbl  JOJOKHBl ~ YYUTHIBATh  TPEOOBaHUS  MPUHUUIIOB  YTOJIOBHOTO
3aKOHOAATEIbCTBA, ChOpMYyIUpOBaHHBIX B CcT.cT. 3-7 YK. B 0030pe Ham3opHOM
NPaKTUKUA CYJIeOHON KOJUJIErMH IO YrojoBHBIM jaeinam BepxoBnoro Cyna P® 3a
2002 ron mo nenmy YucTAkoBa, OCYXIEHHOTO IO MPUTOBOPY PDypMaHOBCKOTO
ropojckoro cyna MBanosckoit oomact mo 4. 1 ct. 213,m. "r" 4. 3cr. 226 YK PO
Ha TISATH JIET OJIMH MECSII JIUIIIEHUSI CBOOOIBI B UCTIPABUTEIHHONU KOJIOHUHU CTPOTOTO
pexuma, CyneOHast KOJJIErHs yKa3aa, 4TO COIIACHO MPUHLUITY CIPABEIJIMBOCTH,
ABJISIFOLIEMYCSI OJHUM M3 OCHOBOIIOJIATalOIIMX MPUHILMIIOB YTrOJOBHOIO 3aKOHA,
HaKa3aHue, ONpeIesieMOe BUHOBHOMY JIMILY, IOJDKHO COOTBETCTBOBATH XapaKTepy
U CTENeHW OOIIECTBEHHOM OMACHOCTH MPECTYIUICHUs, OOCTOSITENbCTBAM €T0
COBEpIIEHUS U JaHHBIM O JMYHOCTH BUHOBHOrO. B TO ke BpeMs, Ha3HAYEHHOE
YHCTSIKOBY HaKa3aHWE HE MOXET ObITh MPU3HAHO COPa3MEPHBIM 0OCTOATENHCTBAM
MPECTYIUICHHS ¥ AAHHBIM O €r0 JHYHOCTH'.

3. Ilpunyuner  y20106H020  3AKOHOOAMENLCMBA  BLINOJIHAIOM  KAK
ONnocpeoosanHoe, MaxK U HeNnoCpeOCmeeHHoe pe2yIuposanue 00UecmeeHHbIX

® Kennna C.I'., Kynpsisues B.H. TIpHHIHIIBI COBETCKOTO yrooBHOro mpasa. M., 1988.C. 32.
6 0030p HAA30pHON NPAKTUKU CYACOHOH KOJUIETMH MO YroJoBHBIM nenam BepxosHoro Cyma P® 3a 2002 rog.
[Onexrponnsiit pecype]: Cucrema TAPAHT-Makcumym.
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omuowernui. IlocnenHee OCyIIECTBISIETCS B TAKMX UCKIFOYUTENIBHBIX CUTYaLHsIX,
KOIZla B CHJIy T€X WJIHM WMHBIX IIPUYMH B IIPAaB€ BO3HUKAKOT Pa3IMYHOIO pPojJa
IPOTUBOPEUMS] MEXAY €ro HOpMaMmM, OOHApyKUBAIOTCSA MPOOETbl WIM OLIMOKU
3aKOHOJATEIbHOM TEXHUKH. B 3TOM cilydae posib NPUHIUIIOB CYIIECTBEHHO
MEHSETCA, TAaK Kak IPaBONPUMEHUTENb, IIPUHUMAs pELIEHUE, HCXOIUT W3
TpeOOBaHUil, 3aJI0’)KEHHBIX B HOpMe-TipuHIune. Tak, ct. 146 YronoBHOro kojekca
B orimuue oT cT. 147 YK He mpeaycMarpuBaeT yroJOBHOW OTBETCTBEHHOCTH 32
Takoe JesHHEe, KaK MPUHYXKICHHE K COaBTOPCTBY. TakuM oOpa3oM, BO3HHUKAET
npoben B mpase. s ero ycrtpaHeHuss HekoTopwie aBTOphl (FO.A. Kpacuxos)
IIpeUIaratoT TPAKTOBATh TEPMHUH «HE3aKOHHOE MCIIOJIB30BaHUE>, COAECP/KAIINNCS B
4. 2 ct. 146 YK, pacuimpurensHo, MOHUMAs MO HUM U <«IIPUHYXICHHUE aBTOpa K
BKJIIFOYEHUIO B COABTOPbl JIMI[, HE MMEIOLUX OTHOIICHHS K CO3JaHUIO
npou3BeeHHs» . MbI HOJNaraeM, 4T0 3TO TOJOKEHHE TPOTHBOPEUUT MPHHIMITY
3aKOHHOCTH, @ WMMEHHO TOMY, 4YTO IIPECTYIHOCTb JESHHUSA, a TaKXKe €ro
HAKa3yeMOCTb U WHBIE YIOJOBHO-IIPABOBBIC IIOCIIEICTBUS ONPENEISIOTCS TOJIBKO
YrosnoBubM KogekcoMm P® (4. 1cr. 3 YK). B npuBeneHHOM ciiydae pedb HAET HE
O paCHIMPUTEIBHOM TOJIKOBAaHMHM, a O IPUMEHEHHH YIOJOBHOIO 3aKOHA I10
aHasioruu. Takoil BbIBOJ MOXKHO CZEJIaTh, UCXOAS U3 aHaIM3a AUcno3uuuu 4. 1 cr.
147 VK, rme 3akoHOAATenb pa3rpaHUYMBAET Takue (OpPMBI COBEpIICHUS
MPECTYIUIEHUs, KaK <«HE3aKOHHOE HCIOJIb30BAaHUE» U  WIPHUHYXKACHUE K
coaBTOopcTBY». ClleIOBAaTENbHO, NPHU PEUIEHUH HTOrO0 BOMNPOCA, CYI JTOJDKEH
UCXOIUTB, MPEXKE BCET0, U3 TPEOOBAHUN MPUHIIMIIA 3aKOHHOCTH.

4. Ipunyunvi y20106H020 3AKOHOOAMENbCMBA HANPABAEHbL HA BbINOJIHEHUE
3a0ay, cmoawux neped HuM. ITO TOJOKEHHUE MPSAMO CPOPMYITUPOBAHO B Y. 2 CT. 2
VK. [duccepraHT HE pas3feisieT TOYKY 3pEHUS TE€X aBTOPOB, KOTOpBIE IpPH
PacCCMOTPEHHH BOIIpOca O COOTHOLICHUM 337a4 W IPUHLUIIOB YTOJOBHOIO
3aKOHO/IATEeNILCTBA, HA TEepBOe MeCTO craBiAT npuHimIbl (4.M. Bacuives, I.0.
Ilemposa). Cneunduka u comepkanue 000 OTpaciu MpaBa OOYCIOBJICHHI,
IOPEeXJIe BCEro, 3aJadaMy, CTOSIIUMMHU Iepe] HEW, Ui pealu3alud KOTOPBIX
MCIIONb3yeTcsl  (IOJDKEH HCIIONIb30BAThCsl) BECh apCeHal  YrOJIOBHO-TIPABOBBIX
CPEICTB, coiaepkamuxcs B Hopmax kak OOmei, Tak u OcoOeHHONM uacTel
YT0JI0BHOIO KOAEKCA.

5. Codeporcanue npunyunos y20106H020 3aKOHOOAMENLCMBA He NPOUZEOILHO,
a o00ycnoeneHo nompeOHOCmAMU U  3AKOHOMEPHOCMAMU  0OUJeCMBEHHO20
passumusi. OKpyKarolas Hac JEeHCTBUTEIbHOCTh MOCTOSSHHO U3MEHSIETCS, BMECTE
C HEW MEHSIOTCS LIEJIM U 3aJ1a4l, CTOSIIUE Nepel TOM WM MHOM OTPACIbIO IPaBa,
MO3TOMY HEBO3MOXKHO CO3[aTh EAMHYIO CHCTEMY TMPHUHIUIOB, KOTOpas Obl
oOecrneunBaia pelIeHUue ITHX 3aJad Ha BCEX dTamax OOLIECTBEHHOTO Pa3BHUTHUA.
Kpome »3roro, aeTrop noJsiaraer, 4ro, HECMOTPS Ha HAIW4YUE B NPHUHIMIAX
YrOJIOBHOTO 3aKOHOJATEJbCTBA CYOBEKTHBHOIO Hayaja, OCHOBOIIOJIArarollyro
poiib B UX (POPMHUPOBAHUM BCE KE UIPalOT OOBEKTUBHBIE (DAKTOPBI, K KOTOPHIM,
HaIpuMep, MOXHO OTHECTH. YPOBEHb 3KOHOMHYECKOIO PAa3BUTHUs T'OCYJApCTBa,
OTHOIIIEHHE TOCyJapcTBa K OOECHEYEHUI0 NpaB U CBOOOJ TE€X WM HHBIX

" Kommenrapuii k YromoBaomy koxekcy Poccuiickoii ®enepamuu / Ilog o6m. pex. B.M. JleGenesa. M., 2004C.
346.
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COLIMAJIbHBIX CJIOEB OOIIECTBA, MOJUTUYECKYIO CHUTYallMI0 B CTpaHe, YPOBEHb
HPaBCTBEHHOI'O COCTOSIHUS OOIIECTBA U T.I.

Bropoii maparpad mnocsiieH mpoOJieMe COOTHOILICHUSI MPHUHITUIIOB
YTOJOBHOTO 3aKOHOJATENbCTBA C MPUHUUIIAMU YTOJOBHOW OTBETCTBEHHOCTH,
yrOJIOBHOTO MpaBa, YrOJOBHO-NPABOBOM MOJUTUKU M KOAU(PUKALMH YTOJOBHO-
MIPABOBBIX HOPM.

ABTOp HE pa3zenser TOYKY 3pEHMs, COTJIACHO KOTOPOM, 3aKPEIJICHHBIE B
cr.ct. 3-/ YK mnpuHumunel paccMaTpuUBalOTCS KaK MPUHIUIB  YTOJOBHOM
orBercTBeHHOCTH (B.M. Pomanog). Ecmm o00paTtuThCs K 3aKOHOMATEIHHOU
(bOopMyJIMPOBKE aHATU3UPYEMBIX MNPUHIUIOB, TO HECIOKHO 3aMETUTh, YTO HX
JeMCTBHE paclpoOCTpaHsIeTCs HE TOJIbKO Ha cepy HakazaHUs, HO U Ha UHbIE MEPhI
YrOJIOBHO-TIPAaBOBOTO xapakrepa (Hampumep, 4. 1 cr. 6 m 4. 2 ct. 7 YK P®D),
KOTOpBIE, IO MHEHHIO JUCCEPTAHTA, HE SIBISIIOTCSA (POPMOil peanu3aiiii yroJioBHON
OTBETCTBEHHOCTU. [IpuHyauTENnbHBIE MEpPbHl MEAMIMHCKOTO XapakTrepa u
NPUHYIUTEIbHBIE MEphl BOCIUTATEIBHOTO XapakTepa TMpeACTaBIsioT coOoM
albTEPHATUBY YTOJOBHOM OTBETCTBEHHOCTHM M JIOJDKHBI HAa3HAyaTbCs B TeEX
cilyyasix, KOorja MpUMEHEHHue MocieAHel aubo Herenecoodpa3Ho, MO0 MpoCcTo
HEBO3MOXHO B CWJIy T€X WJIM WHBIX NPUYMH, HAPUMEP, HAIUYUS XPOHHUYECKOTO
MICUXWYECKOTO paccTpoiicTBa y Jjwma. [lomaBmstomee OonpmuHCTBO (65,3 %)
OTIPOILIEHHBIX aBTOPOM pPAOOTHUKOB MPaBOOXPAHUTEIBHBIX OPraHOB TaKke
MIPUAEPKUBAIOTCS 3TON TOYKHU 3PEHHUS.

Takum o00Opa3oM, NPUHIMIBI YTOJOBHOW OTBETCTBEHHOCTH MPEICTABISIOT
c000i1 OCHOBHBIE MOJIOXKEHUS JHILb OJHOTO U3 HHCTUTYTOB YTOJOBHOTO TPaBa U B
CUJIy OTpaHWYCHHOU c(hepbl NEHUCTBHSI SBISIFOTCS COCTABHOW YACTHIO MPUHITUIIOB
YTOJIOBHOTO 3aKOHOJIATEIbCTBA U NOAUYHMHSIOTCS UM.

Pemienne Bompoca O COOTHOLIEHWM IPUHLMIOB YrOJOBHOIO MpaBa U
OPUHLHUIIOB YTOJIOBHOTO 3aKOHOAATENBCTBA 3aBHUCUT OT TOrO, KAaKOW MOAXOH K
IPaBOMOHUMAHHUIO Mbl BbIOMpaeM. Tak, mpy IIMPOKOM MOHMMAaHUM IpaBa, KOTaa
MOHATHS «YT'OJIOBHOE 3aKOHOJATENICTBO» M «yTOJIOBHOE IPaBO» HE COBIAJIAIOT,
COOTBETCTBEHHO, HE COBIAJAIOT U IOHATHUS  IPUHIUIBI  YTOJIOBHOIO
3aKOHOAATEIbCTBA» U <IIPUHLHUINBI YTOJIOBHOTO mpaBa». ColepiaHue MOCIETHUX
3aBHUCHUT OT TOTO, YTO Mbl BKJIIOYAaE€M B IOHATHE IpaBa. B To ke Bpewms, aBTOpPY
paboTel B OOJBIICH CTENEHM WMIIOHUPYET TPATUIMOHHOE HOPMATHUBHOE
MMOHMMAaHUE TpaBa, TP KOTOPOM IPHUHIUIIEI YTOJOBHOIO MPaBa» U <«IIPUHLIUIMbBI
YTOJIOBHOTO 3aKOHOJATEIbCTBA» COOTHOCSITCS KaK «COAEepKaHue» U «popmar»
(B.B. Manvyes, H.A. Jlonawenko), T.€. OHU TIPEACTABIISAIOT COO0H eaMHOE TIeNoe, a
UX pa3IeNbHOE PACCMOTPEHHUE JOMYCTUMO JIUIIb B MOPSIKE HAYYHOU aOCTPaKIINH,
g yaoOCTBa HCCIENOBaHUS OTIEIBHBIX MpoOJieM, Hampumep, Kak B JaHHOM
ciiyyae, mpo0JieM 3aKOHOIaTEeIbHOM periaMeHTall|H .

Hcxons u3 yka3aHHOHM BBIIIE TOYKW 3PEHUSI, MPOCIIECKUBACTCA CIEAYrOIIas
3aKOHOMEPHOCTb. T€ OCHOBHBIE MOJIOKEHHUSI, KOTOPBIE HAXOIAT CBOE OTPa)KEHUE B
HOpMax YTOJIOBHOTO KOJEKCa, M  ABJISIOTCS MPUHIUMIAMH  YTOJOBHOIO
3aKOHOAATENbCTBA.

VYTronoBHO-NIpaBOBasi IMOJUTUKA W YTOJOBHOE 3aKOHOAATEIbCTBO TECHO
B3aMMOCBS3aHbl MEXIy COOOW.  YTOJOBHO-TIPABOBasl MOJUTHKA OMPEICISIET
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OCHOBHBIC HAIPABJICHUS Pa3BUTHUS YTOJIOBHOTO 3aKOHOJATEILCTBA, B TOM YHCIIC,
4yepe3 YCTaHOBJICHHE €ro MPUHIIMIIOB. B TO ke Bpems cyiecTByeT oOpaTHast CBSI3b.
Cama yroJjoBHO-IIpaBOBasl MOJUTHKA 3aT€M OCYIIECTBIIACTCS B paMKaX yTrOJOBHO-
IIPaBOBBIX PUHITUIIOB. KpoMe 3ToT0, HENIb3s1 OTPUIIATh U TOT (PAKT, UTO YTOJIOBHOE
3aKOHOJIATEILCTBO TAKXKE OKa3bIBaeT 3HAYMTEIHHOC BIHMSHUE HA YTrOJOBHO-
MPaBOBYIO TOJUTUKY, MPOBOJAMMYIO B CTpaHE. YTOJOBHOE 3aKOHOIATEIHCTBO
(mpaBo) sByIIETCS OJHOW M3 (POPM pealm3alny YroJOBHO-TIPABOBOM TMOJIMTUKA H
MPEACTABISIET COO0N CBOEOOpPA3HBIA KPUTEPHA, C TOMOIILI0 KOTOPOTO MOKHO
oueHUTh 3(P(PEKTUBHOCTh 3TOW cdepbl TOCYJAPCTBEHHON MAESITENbHOCTH U
BBIpaboOTaTh HanboJIee ONTUMAaNTbHBIE (DOPMBI, METO/IBI M HAMPABIICHUS YTOJIOBHO-
MIPaBOBOTO BO3/ICHCTBUSI HA MPECTYITHOCTD.

N3 »Toro cneayer, UYTO MPUHIUIBI YTrOJOBHOTO 3aKOHOJATEIhCTBA H
NPUHIUIBI  YTOJOBHO-TIPABOBOM  TOJIMTUKU  SIBJIAIOTCS  Pa3HOMOPSIKOBBIMHU
KaTeropussMM, TaK KaK IIepBbIE M3 HHUX MPEACTABISAIOT COO0H OCHOBHBIE
MIOJIOKCHHUST YTOJIOBHOTO 3aKOHOJATENbCTBA, T.€. CHUCTEMBI YrOJIOBHO-TIPABOBBIX
HOpPM, a BTOPbIE — OCHOBHBIC IIOJIOKEHHUS KOHKPETHOW JCATCIHHOCTH.
CrnenoBaTelIbHO, HANPSMYIO 3TH KAaTerOpPHH HE CBS3aHBI MEXIy COOOH, OHHU
B3aMMOJICUCTBYIOT ~ ONOCPEOBAaHHO, 4Yepe3 B3aWMOOTHOIICHUE YTOJIOBHOTO
3aKOHOJIaTEILCTBA U YTOJIOBHO-TIPABOBOM MOJTUTHKH.

CBsi3p  TPHUHIMIIOB  YTrOJIOBHOTO  3aKOHOAATENIbCTBA W MPUHITUIIOB
KOIU(DUKAITUN YTOJIOBHO-TIPABOBBIX HOPM COCTOHWT B CIICAYIOIIEM.

Bo-miepBbIX, HECOOTBETCTBHE TE€X WM HWHBIX HOPM YTOJIOBHOTO 3aKOHA
TpeOOBaHUSAM TPHUHIIUIIOB YTOJIOBHOTO 3aKOHOJATEIhCTBA — O3TO OJHO U3
OCHOBAaHWI MpOBeAeHUs KOAu(pUKAIMU. ITO, KOHEUHO K€, KacaeTcsl TOIbKO TeX
CIIy4aeB, KOTja CaMu TMIPUHITUIIBI YTOJIOBHOTO 3aKOHOIaTEILCTBA HE TOIBEPTatOTCS
U3MEHEHHSM.

Bo-BTOpBIX, MPUHIUIIEI KOIU(UKAIIMN YTOJOBHO-TIPABOBBIX HOPM JISKAT B
OCHOBE CO3JIaHHSI YTOJIOBHOTO 3aKoHA. [103TOMY MX HapyIICeHHE MOYKET IPUBECTH K
oTpe/eICHHBIM HeJI0ueTaM, HeCOTJIACOBAHHOCTSM B TEKCTE YTOJOBHOTO KOJEKCA,
YTO B CBOIO OuYepeab BEAET K HAPYNICHUIO TPHHIMIIOB  YTrOJIOBHOTO
3aKOHOJIaTeIbCTBA. B paboTe 3TO MOJIOKEHUE pacCMaTPUBACTCS HA IPHMEpE
MIPUHITUTIA JIOTUYECKON U IOPUIUYECKON CBSI3U YTOJIOBHO-TIPABOBBIX HOPM MEKIY
coboit (H.A. Jlonawenxo). Ilpn aHanu3e HOpM YTOJIOBHOTO Kojiekca PD ocraercs
HESCHBIM BOMPOC 00 OCHOBAHWSX BBIICIICHUS TEX WIM WHBIX TPU3HAKOB
MPECTYIUICHUS B KBATM(DUIIMPOBAHHBIN WM 0CO00 KBATU(DUIIMPOBAHHBIN COCTABHI.
Tak, B u. 2 ct. 105 YK Takme otsruaronue oOCTOATENHCTBA, KaK COBEPIICHUE
MPECTYIUICHUS TPYNION JIUI], TPYIIION JIUIl TI0 TIPEABAPUTEILHOMY CTOBOPY WIIU
OPTraHW30BaHHOW TPYMIIOW; B OTHONICHWH [IBYX WU Oo0Jiee JHI] SBISIFOTCS
KBaTU(UIMPYOMKUMH, Toraa Kak B ¢T. 111 VK a31ti ke 00CTOsITENhCTBA BhIACICHBI
B 0c000 kBanmuduimpoBanubiii coctaB (4. 3cr. 111VK) u 3a HUX IPeIyCMOTPEHO
OoJiee CTporoe HakazaHHE, YeM 3a WHbIC, epeunciaeHHbie B 4. 2 ¢1. 111 VK. A, B
4. 1 cr. 6 YK ykaspiBaeTcsi Ha TO, 4TO JIMILY, COBEPUIUBIIEMY IPECTYIUICHUE,
JOJDKHO OBITh HAa3HAYCHO CHPAaBEIJIMBOE HaKa3aHHWE, KOTOPOE, B TOM 4HCIIE,
COOTBETCTBYET OOCTOSATEILCTBAM €ro CcoBeplicHWs. Takum oOpa3oM, cama
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3aKOHOJATENIbHAs PErJIAMEHTAlUsl JaHHBIX OTATYAIOIIUX OOCTOATENbCTB JacT
OCHOBAHUE K HapyILICHUIO IPUHIIMUIIA CIIPABEAIMBOCTH, 3aKPEIJIEHHOTO B cT. 6 YK.

B-TpeTpux, B L€JIOM pacCMaTpUBacMble HAMM MPHUHIMIIBI HAIIPaBICHBI HA
JOCTMKEHHE OJHOM M TOM JK€ LeaM — co3laHue Haubonee 3((HEKTUBHOIO
YTOJIOBHOTO 3aKOHOJIaTEJIbCTBA.

Bropas ruaBa «(CucteMa MNPUHUMIIOB YTOJIOBHOTO 3aKOHOAATEIbCTBA»
cOCTOMT u3 AByX mnaparpadon: «[loHSTHE M TPU3HAKK CUCTEMBbl MPHUHIIMIIOB
YT'OJIOBHOTO 3aKOHOAATENBCTBA, IpoGaemsl, XapaKTepHbIE JUISL
3aKOHOAATEIbHOM  PENVIAMEHTAllMA  CUCTEMBl  INPUHLMIIOB  YTOJOBHOI'O
3aKOHOAATEIBCTBAY.

IlepBbIii maparpa¢ nNocCBSIIEH CHCTEME NPUHLMUIIOB OTPACIM YTOJIOBHOTO
IIpaBa, KOTOPasi, IO MHEHMIO TUCCEPTAHTA, COCTOUT U3 IBYX YPOBHEU: OTPACIIEBBIE
IPUHLMIIBI, 3aKpeIUIeHHbIE B CcT.cT. 3-7/ YK, u Bblpakaromue ceoeoOpa3ue JaHHON
OTpaciau IIpaBa, BBLAEHAA €€ CpeAu APYTHX B CHCTEME IpaBa; W NPHUHIMIIBI
UHCTUTYTOB  yTOJIOBHOIO IIpaBa, KOTOpblE B CWJIY CBOEH JOCTaTOYHO
OTrpaHUYEHHOU c(epbl AEHCTBUS OKa3bIBAIOT 00Jieeé KOHKPETHOE U JIETalbHOE
BO3/CICTBHE Ha ONPEICIICHHYI0 TpyNiy OOIIECTBEHHBIX OTHOLIEHHWM, 4YTO
II03BOJISIET TOBOPUTH 00 UX CAMOCTOSITEIIBHOCTH.

OOwenpaBoBble MPUHIUIBI, HECOMHEHHO, HWIPAlOT BaXXHYIO pOJb B
MPOLIECCE PErYIUPOBAHUS OOLIECTBEHHBIX OTHOLIEHUH, BXOASIIUX B MPEIMET BCEX
0€3 UCKITIOYEeHHsI oTpaciiel mpaBa. ITo 00yCIOBIEHO, TTIaBHBIM 00pa3oM, T€M, YTO
HacTosAlMe mpuHIUNbEl OepyT cBoe Hawamo B Konctutyuun P®. Opnako
oOlIenpaBoOBble MPUHLMUIIBI CIEAYET PacCMaTpPUBAaTh KaK CTPYKTYpPHBIM 3JI€MEHT
0ojee 001IEro MOHATHS, YEM CHCTEMa IMPUHLUIIOB KOHKPETHON OTpaciu mpasa, a
MMEHHO — CHCTEMBI IIPUHLHMIIOB IpaBa B LeiaoM. He ciaydaiiHO OCHOBaHUEM
JIeJIEHUsl B JAHHOM Cllydae IMPHUHLMIIOB Ha OOLIENPABOBBIE, MEXOTPACIEBbIE U
OTpacJIEBbIE CIIY’)KUT UMEHHO c(epa UX IeHUCTBUS.

MexoTpacneBble IPUHLMIIBI, TaK XK€, KAK U OTPACIIEBBIC, B KAKON-TO CTEIICHU
ABJIIIOTCS IIPOM3BOJHBIMU OT OOLIMX, pa3BUBAIOT M KOHKPETU3UPYIOT UX
IIOJIOKEHUS IPUMEHUTENBHO K JBYM WJIM HECKOJIBKHMM OTpacisiM IpaBa. B To ke
BpeMs, C APYTOM CTOPOHBI, ONPENEIUTh UX 3HAYCHUE JJII KOHKPETHOW OTpaciv
1paBa JOCTAaTOYHO CJOKHO. ABTOpP CYHMTAET, YTO MEKOTPACIEBbIE NPUHIUIIBI
IpaBa — JTO, CKOpee, MCKYCCTBEHHAs KAaTEropus, KOTOpas ITOIYy4YaeTcs ITyTeM
TEOPETUUECKOTO BBIBEICHUS OOIIMX JJIsi HECKOIBKUX OTpaciiel mpaBa MPUHLIUIIOB,
KOTOpBhIE, B CBOIO oOuepenb, B OOJBUIMHCTBE CIy4aeB HMEIOT pPa3IMuHOE
cogepxkanue. I[lopToMy HET OCHOBaHMH JUIsi BKJIIOYEHUS MEKOTPACICBBIX
IIPUHLIMIIOB B CUCTEMY ITPUHILIMIIOB OTPACIIN YTOJOBHOIO IPABA.

HexoTopble ydeHble IpeuararoT BBIACIATH TAKKE€ IPUHLHUIBI KATETOPUH
YrOJOBHOTO 3akoHonareibcTBa (B.B. Manvyes). ABTOp IHCCEPTAMOHHOTO
UCCJICIOBAHMSI, IIPM PELICHUM JOTOTO BONPOCAa HCXOAMT U3 ONPEIEICHUSA
IPUHLIMIIOB, IAaHHOTO UM B [IEPBOM I1aBe pabdOThl, B COOTBETCTBUM C KOTOPBIM O]
OPUHLKIIAMH HEOOXOAMMO MOHHMMATh HE MPOCTO «OCHOBOIOJATamwllue Hayaja»,
«HUCXOAHBIE PYKOBOJSIIUE MJIEU», a ONpeJesieHHble TpeOOBaHUs, 00s3aTeNIbHbIE
JUI1 UCTIONIHEHUA. Takoro poja TpeOoBaHMsI MOTYT OBITH OOpalieHbl K KaKoMy-
b0 mporeccy (HampuMmep, Ha3HAYCHHWS HaKazaHUs) WIH  KaKoH-mubo
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AesTeabHOCTH (HarmpuMep, 3aKOHOAATEIBHON WM MPaBONPUMEHUTENbHOM). UTo
K€ KacaeTcs KaTreropui, To, mo MHeHuw A.M. Bacunvesa, OHU TPEICTABISIOT
co00li CJI0KHBIE U HanboJiee riayookue, GyH1aMeHTaIbHbIE TTOHATHS, SIBIISIOIIEECs
npenesoM 0000IIeHUs, KaK B ONpeneNeHHOM 00yiacTh 3HaHUWW, Tak U B
MPABOBEICHHH B LEIOM°, TO €CTh 3TO, BCE-TAKH, MOHATHS, XOTS U MPELCIbHO
obmue. [lo3TOMy OTHOCHTENBHO KATETOPUN YTOJOBHOTO 3aKOHOJIATEIhCTBA,
MOKHO TOBOPHUTH CKOpee 00 MX CBOMCTBAaX MJIM MPU3HAKAX, YeM 00 MX MPUHITUTIAX.

Kpome »sToro, B pabore GOpMYyIUPYIOTCS W aHATM3UPYIOTCS TPU3HAKHA
CUCTEMBI TIPUHIIUIIOB YTOJOBHOTO 3aKOHOJATENbCTBA, K KOTOPHIM, TI0O MHEHHIO
aBTOPA, OTHOCSTCS: MHOKECTBEHHOCTh AJIEMEHTOB, CTPYKTYPHOCTD, 1IEJIOCTHOCTD,
B3aMMOJICUCTBHUE CO CPEON U PA3BUTHUE CUCTEMBI.

Bo BTOpoM mnaparpade paccmaTpuBaroTcs TPOOIEMBI, XapaKTEpPHBIC IS
3aKOHOJIATEJILHOM perjiaMeHTallM BCEH CHUCTEMBbl MPUHIMUIIOB YTOJOBHOIO
3aKOHOJIaTEIhCTRA.

ABTOp aHajIM3UpPyeT BONPOC O HEOOXOJUMOCTH  3aKOHOAATEIbHOIO
3akperuieHuss npuHIMNOB. C €ro TOYKM 3pEHHUs], 3aKOHOJATEIbHOE BBIPAKEHUE
coJiepKaHusl TPUHLMUIIOB YTOJIOBHOTO 3aKOHOJAATENIbCTBA B HOpPMAax-MPUHIIMIIAX
UMEET BAXKHOE 3HAYEHME, TaK KaK YHpOUIaeT MpoLecC peaau3alud TpeOoBaHUM
MPUHITUTIOB KaK 3aKOHOJATEIbHBIMHU, TaK W MPABONPUMEHUTEIHHBIMA OPTaHaAMHU.
Kpome Toro, paznmuume B mpHeMax 3aKOHOJATEIBHOTO 3aKPEIJICHUS HE MOXKET
CIIY’KUTh OCHOBAaHWEM [Jisi TPU3HAHUS WU HEMPU3HAHUS COOTBETCTBYIOIIETO
MOJIOKEHUST TIPUHITUTIOM, KaK HE MMEET 3HAYCHUS ISl PEIIeHUsT STOTO BOIpoca 1
TO MECTO, KOTOPO€ 3aKOHOJATeIh OTBEJ JaHHOMY TIOJOKCHHUIO BHYTPHU
COOTBETCTBYIOIIETO 3aKOHOAATEIILHOTO aKTa. [akuM o0pa3oM, JWCCEPTAHT HE
BHUJIUT HEOOXOJUMOCTH B Pa3MEIICHUN MPUHIIUIIOB YTOJOBHOTO 3aKOHOIaTEITHCTBA
B mnpeamOysie YrosioBHOro kojekca P®, a Taxxke B (GOpMyJIMpOBaHUU CaMOU
npeaMOyJIbl.

Jlanee B paboTe paccMaTpuBaeTcsi BOIPOC O HEOOXOJMMOCTH BKIIIOUEHHUS B
CUCTEMY MPHUHIIUIIOB YTOJIOBHOTO 3aKOHOAATENIbCTBA UHBIX MPUHIIMIIOB, KOTOPHIE,
0 MHEHHUIO psjia MCCIeNoBaTeNe, TakKe HUMEIOT HEMAJIOBAXKHOE 3HAYECHHE B
yTOJIOBHO-TIPABOBOM PETYJIMPOBAHUU.

B nepByto ouepeib, 3TO OTHOCHUTCS K NPUHYUNY HEOMEPAMUMOCTU Y20108HOU
omeemcmeeHHOCMU, KOTOPBIN, TT0 MHEHHUIO TUCCEPTAHTA, TOJDKEH OBITh 3aKPETICH
B YTOJOBHOM KOJIEKCE B KayeCTBE CaMOCTOATEIHLHOTO TMPUHIMIMA. Takoro ke
MHEHUSl TpuuepxkuBaloTcss 65,3 % ompomeHHbIX aBTOPOM  pabOTHUKOB
MIPaBOOXPAHUTENBHBIX OpraHoB. B paboTe yka3pIBaeTCs Ha TO, UTO, K COKAJIECHUIO,
HE BCEr/Ia B PEAIbHON JIEUCTBUTEIBHOCTH MOTYT OBITh PEaTM30BaHbI BCE aCIIEKTHI
sToro npuHiuna. OMHAKO 3TO HE aeT OCHOBAHWM TSI HEBKIIOYCHUS MMPUHIIUATIA
HEOTBPATUMOCTHU YTOJIOBHOM OTBETCTBEHHOCTH B CUCTEMY MPUHIIMIIOB YTOJIOBHOTO
3aKOHOJIATEIbCTBA, XOTs Obl, KaK Mjeana, K KOTOPOMY JOJDKHO CTPEMUTHCS Hallle
npaBoBoe rocynapctBo. lIpexne Bcero, Henb3si 3a0bIBaTh O TOM, YTO HOPMBI-
OPUHIMIBI OKAa3bIBAIOT HEMOCPEACTBEHHOE HWH(OPMAIIMOHHOE BO3JCHCTBUE Ha

8 Bacuibes A.M. [IpaBoBbie KaTeropuu. METOMOIOTUYECKHE ACTICKThI Pa3pa0OTKU CHCTEMBbl KATCTOPHIl TEOPUH
mpaea. M., 1976.C. 87.
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IpaXJaH, BBIMOIHASA (GYHKIMIO BOCHHUTAHUS, (QOpPMHUPYsS MNPAaBOCO3HAHUE, OT
KOTOPOT'O BO MHOT'OM 3aBUCHUT COCTOSIHUE BCETO OOIIECTBA.

Ilpunyun ougppepenyuayuu y20106HOU 0MEEMCMEEHHOCMU HE CIEIYET
BKJIFOYATh B CHCTEMY MPUHIMIOB YTrOJIOBHOTO 3aKOHOAATENbCTBA HU B KAa4ECTBE
CaMOCTOSITEJIbHOIO TPUHLMWIIA, HU KaK 4YacTh MPHHIMUIIA CIPaBEIJIUBOCTH.
CyObektamu  nuddepeHnuanum  yroJdoBHOW  OTBETCTBEHHOCTH  SIBJISIFOTCS
3aKOHOTBOPYECKUE OpraHbl, a OCHOBHOM 3ajJadyed — TakoW NOAXOI K
KOHCTPYMPOBAHUIO YTOJOBHO-TIPABOBBIX HOPM, KOTOPBIA MOT OBl B JalbHEUIIIEM
o0ecreunTh TUISt MIPaBONPUMEHUTEIBHBIX OpraHoB BO3MO>XKHOCTb
WHJIUBUAYAIbHOTO HAa3HAYEHUSI HAKa3aHUSI M HHBIX MEpP YroJOBHO-IPABOBOIO
XapakTepa. YKa3aHHbIE TIPU3HAKM B OOJBIIEH CTEMEHHW XapaKTEePU3YIOT
muddepeHnranuo  YyroJOBHOW OTBETCTBEHHOCTH, KaK MPHUHIIUI YTOJOBHO-
OpPaBOBOM MOJIUTUKH, HEXKEIW NPUHIUII YrOJOBHOTO  3aKOHOAATENbCTBA,
NOCPEACTBOM KOTOPOTO PEAIU3YIOTCS OCHOBHBIE HAIPABICHUS YTOJOBHO-
IPAaBOBOrO BO3JCHCTBHS Ha MPECTYNHOCTh HAa JAHHOM OINPENEICHHOM JTarie
pa3BUTHS OOLIECTBA U TOCYAapCTBA.

CymectBoBanue npunyuna oemoxpamuzma B nepuoj aevcreust YK PCOCP
1960 roma mnpu3HaBalIM TMpaKTHYECKU Bce YyueHble. HecMoTps Ha TO, 4YTO
VYronoBueli koxexkc P® He mnpegycmaTpuBaeT paccMaTpUBAEMbI IIPUHILIMII,
HEKOTOPBIE aBTOPHI IMOJIATAIOT, YTO ATO HE BIOJHE 000CHOBaHHO (.. Habues).
[To MHEHUIO JauccepTaHTa Ha CErOJHSIIHUI JIeHb ATOT MPUHLUI HE HAXOJUT
CBOETr0 OTPAXKEHHUSI B HOpMaxX YTOJIOBHOTO 3aKOHA.

He coBceM ynauHoe pa3MELEHUE HOPMbl, YCMAHABAUBAIOWEU OCHOBAHUE
yeonoeHou omeemcmeennocmu, B I'mape 1 — 3agauv U NPUHIUIBI YTOJIOBHOTO
KoJekca PO — mo3BoIsIET HEKOTOPHIM aBTOPAaM TOBOPUTH 00 STOM IMOJIOKEHUN KaK
O TPHUHIUMIIE CUCTEMBI YTOJOBHOIO 3akoHomarenncTBa (B./]. @unumonos, H.A.
I'pesnosa, H.A. Hviprosa). C 3tuM Henb3s cornacutbes. B cratbe 8 YK, B
OTJIMYME OT NPHUHIUNOB, copmynupoBaHHbIX B cT.cT. 3-7 VYK, He
YCTaHABJIMBAETCS HUKAKUX TpeOOBaHUW HU K HOpMaM YTOJIOBHOTO 3aKOHA, HU K
UX pealiu3alyd, a JHIIb OINPEAETsAETCs, YTO SBISETCS OCHOBAaHUEM YIOJIOBHOU
OTBETCTBEHHOCTU. KpoMe Toro, cam 3aKOHOJATENb Pa3rpaHUYMBAET 3TU MOHATHUSA,
yKaszbiBas B 4. 2 cT. 2 YK Ha TO, 94TO IJisi OCYIIECTBICHUS 3a7a4, CTOSIINX MePe
YronoBublM koaekcom Poccuiickoint denepannu, yCTaHABIMBAKOTCS, B TOM YHUCIIE,
OCHOBAHHUE U MPUHIIUIBI YTOJOBHOW OTBETCTBEHHOCTH.

Ilonoocenue o Heoonycmumocmu NOSMOPHOU Y20T08HOU OMEEMCMEEHHOCU
MMEET CJIMIIKOM OTPaHWYCHHYIO cepy MeWCTBHUS Il MPUHIUANA YTOJOBHOTO
3aKOHOJIATEILCTBA, TAK KaK PEryJupyeT JHIIh HEOOJBIIYI0 TPYNITy OTHOIICHHMH,
BO3HHMKAIOIIUX B TOM CJIy4ae, €CJIM JIUIO YXe ObUIO MPHUBICYCHO K YTOJOBHOU
OTBETCTBEHHOCTH. [103TOMY BIOJIHE OOOCHOBAHHO CUMTATh JAHHOE YTBEPKIECHUE
JIUIIb YaCThIO KAKOT0-TM00 MPUHIUIA.

ABTOp HE pazjaenser TouKy 3peHus B./[. Qurumonosa, KOTOPBIN BBIJICISET B
KauyeCTBE CaMOCTOSITEJILHOTO  MPUHYUN — CIMUMYIUPOBAHUSL  NPEeOYNpPeHCOeHUs
npecmynienuti, ux oOUWeCmeeHHO ONACHbIX NOCAIeOCMBUll U UCNPABIEHUs
ocyscoeHnbix. B paboTe OTCTauBaeTcss MHEHHE O TOM, 4YTO 3TO IMOJIOKEHUE
SBJISICTCSI HE Ye€M MHBIM KaK METOJOM YTOJIOBHO-TIPABOBOTO perynupoBaHus. O0
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3TOM MUIIET U caMm B./[. Qurumonos, XOTA U B HECKOJILKO MHOM acnekrte. Ha ero
B3MVIS[l, MPUHIUI CTUMYJHUPOBAHUS MPEAYNPEKACHUA TMPECTYIUICHUH, HX
00I1IeCTBEHHO OMAaCHBIX MOCEACTBUM U UCTIPABJICHUS OCYXKJICHHBIX MPEACTABIISCT
co00M HOPUINYECKOE BBIPAKEHUE OJHOTO W3 METOJOB MPABOBOI'O PETYIMPOBAHUS
MOBEJCHUS JIOJeli — MeToja noompeng. OnHako, TO MPEACTABICHUIO
JIACCEPTAHTA, 3TO YTBEPXKAEHHUE HE COBCEM BepHO. Kareropum «npuHUOHI» U
«METOM» SIBIIIFOTCS CAMOCTOSITEIbHBIMU, KaXJasi U3 KOTOPBIX BBIMOJHSIET TOJIBKO
el mpucymue GyHKIMA, OHA HE B3aUMO3aMEHSIEMBI.

Kpome »TOro, B pabore 3aTparuBaeTcss BOMPOC O TMOCIEI0BATEIHLHOCTH
pacmoJIoKeHUsT MPUHIIUAIIOB. Ha mepBbIil B3I, TaHHas pobiemMa uMeeT OobIne
TEOPETUYECKOE 3HAUYCHUE W ONPEACICHHBIM JIOCTHKEHHEM 3aKOHOJATEIbHOM
TeXHUKH MOXKHO TIpU3HATh caM (aKT OTPAKECHHS NPHUHIIUIIOB YTrOJOBHOTO
3aKOHOJIATEILCTBA B TEKCTE€ YTOJOBHOro 3akoHa. Ho, ¢ Apyroid CTOpOHBI,
YronoBHbd KOnekC PP — 3TO enuHbIA HOPMATUBHO-TIPABOBOM AaKT, TAE BCE
MOJIOKEHMS JOJIKHBI OBITh JIOTUYECKH CBSI3aHBI MEXIY COO0OH, TeM Ooiiee, eciu
peub UIET O CHUCTEME MPUHLMIIOB YTOJOBHOTO 3aKOHOJATEILCTBA, JJISI KOTOPOA,
KPOME BHEIIIHMX, XapaKTEPHBbI €II€ W JIOCTATOYHO CJIOKHBIE BHYTPEHHHUE CBSI3U
MEXKY dJIEMEHTaMu. B naeane 3Ty CBs3U JOJKHBI YUUTHIBATHCS 3aKOHOIATEIIEM.

Tperbs rinaBa «lIpoGneMbl 3aKOHOAATEIHHONW perjiaMeHTAIlMH MPUHIUIIOB
YTOJOBHOTO 3aKOHOJATEIHLCTBa» BKIIOUAET B ceOs 1Tk maparpadoB: «lIpuHimmn
3aKOHHOCTW», <« IpuMHIMII paBeHCTBAa TrpaxxaaH nepen 3akoHom», <« IpuHumn
BUHBD?,  [puHIUI cripaBeAIMBOCTU» U <« [pUHITUTT TyMaHU3Ma».

B nepBoM maparpade ykaspiBaeTcs Ha TO, YTO B JCUCTBYIOIIEM Y TOJOBHOM
KOJIEKCE €CTh IOJIOKEHHUS, KOTOPhIE MPOTUBOPEYAT MPUHIUIIAM, 3aKPEILUICHHBIM B
cr.ct. 3-7 YK P®. Haubonee mnpuemiemplii BapuaHT — HCKIIOYEHHE WITU
W3MEHEHHE YTrOJOBHO-TIPABOBBIX HOPM, COAEPKAIIMX TaKUe MOojoxkeHus. OHaKo
HE BCcE€ Tak npocTo. EcTh ciydau, KOrjga 3TOT BapUaHT HEJb3d MPUMEHUThH B CHITY
CIOXUBIIIECHCA Tpagulluv, T.€. KOTJa HCKIOUYEHUE TOW WM HWHOH HOPMBI
HEBO3MOKHO 0€3 M3MEHEHHUs KOHIIEMIIMM BCEro YroJIOBHOTO 3aKOHOJIATENIbCTBA
(ct. ct. 9, 11, 331u np. YK). Hckaoyarh WM U3MEHATh 1OJOOHBIC HOPMBI, Ha
Halll B3IV, HEIEelIecoo0pa3Ho, TaKk KaK OHU YKE€ TBEPJO YKOPEHUJIUCH B
POCCHUICKOM  YTOJIOBHOM 3aKOHOJATEJIbCTBE. ABTOp 1npenyaraeT BHECTH
nomonHeHue B 4. 1 cr. 3 VK. OHa MOXET BBINVISIIETHh CIASAYIOMHUM 00pa3oM:
«IIpecTynmHOCTh nedHUs, a TAKKE €r0 HaKa3yeMOCTb U MHBIE YTOJIOBHO-IIPABOBHIC
MOCJICJICTBUSL  ONPEACISIIOTCA TOJBKO HacToAmmMm KoaekcoMm, 3a uckiiouenuem
cayuaes, npsMo YKA3aHHbIX 8 Hem» .

B pabore paccmarpuBaeTcsi Bompoc 00 aHajlorud B YTOJOBHOM 3aKOHE.
BoJIbIIMHCTBO aBTOPOB MOJIAraeT, YTO yKa3aHUE Ha 3alPET aHAJIIOTMU YTOJIOBHOTO
3aKOHa, cojepxammiics B 4. 2 cT. 3 YK, sBmsercs w3nmumauMm (M.0.
3seuaposckuil, B.B. Manvyes). JluccepTant, B CBOIO OYepeb, CUUTACT, YTO HET
HEOOXOJUMOCTU B HCKJIIOUCHHHM aHAJIM3UPYEeMOM HOPMBI, TaK KaK OHa HeE
noBTopsier, a gomnoyiHsgeT 4. 1 ct. 3 YK. TonkoBaHue mnocienHeil Mo3BOISET
HEKOTOPBIM HCCIIEIOBATENSAM CAENIATh CJICAYIOUIMA BBIBOJI: aHAJOTHUSl 3aKOHA B
YTOJIOBHOM IIPaBE€ OTPAHUYMBAETCS TOJIBKO PAMKaMH MPECTYIJICHUS, HAKa3aHUs U

® ®umimonos B.JI. Tpusmmmns yronosHoro npasa. M., 2002.C. 134.
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UHBIX YTOJIOBHO-TIPABOBBIX MOCJIEICTBUI, B TO BpEMs, KaK JAOMYCTUMA, HAIpUMED,
aHaiorus HopMm OOmie#t uvactu (4.B. Haymos) WiIn aHAIOTHS B OTHOIICHUH
BO3MOXHOTO YCTPAHEHMS] WJIM CMSATYEHHS, COOTBETCTBEHHO, MPECTYMHOCTH H
Hakazyemoctu Aesauil (K.4. Bonxos) u 1.1. Ho B HacTosiiee BpeMs 3Ta TOYKa
3pEHHUs HE COCTOsITENbHA, MOCKOJIBbKY ecTh emle 4. 2 cT. 3 YK, B KoTopoil Kak pa3 u
COZICPKUTCSl TPSMON 3ampeT Ha NPUMEHEHHE aHAJIOTHU B OTHOIIEHWU BCEH
OTpaciu YroJIOBHOTO TmpaBa. U, ciemoBarenbHO, YNPa3IHEHHWE 3TONW HOPMBI
MMO3BOJUT HA BIIOJHE 3aKOHHOM OCHOBAaHWU MPUMEHSATH B HEKOTOPBIX CIydasx
YTOJIOBHO-TIPABOBEIE HOPMBI TI0 aHAJIOTHUH.

[To MHEHHIO aBTOpa pabOTHI, HEOOXOUM TOJTHBINA 3aMPET AHAJIIOTHH 3aKOHA B
YTOJIOBHOM TpaBe. YUYUThIBas CHEIU(pUKY dTOW OTpaciu mpaBa, 00yCIOBIECHHYIO,
MPEXJIe BCETro, €€ KapaTeIbHbIM XapaKTepOM, KAKUMH OJIaTUMU HE ObLTH ObI 117N
NPUMEHEHUS aHAJIOTHUH, B JAHHOM CJIy4ae OHa He JOIYCTUMA, U CIIeyeT TOMHUTh
0 TOM, YTO «BOCIIOJIHEHHE Mpolesia npaBa — 3TO NpeporaruBa 3aKOHOIATENs, a He
oprama, OCYIIECTBIISIONIEr0 IPUMEHEHHE PaBa» .

B »stom e maparpade 3arparuBaeTcsi mpoOiemMa OrpaHUYMTENIbHOTO U
PaCHIMPUTENHLHOTO TOJKOBaHUS. TOJIKOBaHME — 3TO HEOOXOJUMBIH DIIEMEHT
PaBONPUMEHHUTENLHOTO Mpolecca. Ho 3To emie He TOBOPUT O TOM, YTO CYAbS
MOET TOJIKOBATh TY WJIM MHYIO YTOJIOBHO-TIPABOBYIO HOPMY TaKHUM 00pa3oM, 4TO
€€ CMBICT U COJIep)KaHHE CTAHOBWUJIMCH OBl IIUPE WM YK€, YeM €€ CIOBECHOE
BBIpOKEHHE. AHAJOTHS 3aKOHA WM PACIIMPUTEIBHOE TOJIKOBAHWE, HECMOTPS Ha
CYIIIECTBYIOIINE MEXYy dTUMH TMOHATHUSIMHU Pa3IUIMsl, OY€Hb CXOXKH MEXTy COOOH,
WX HEOOXOJMMOCTh BhI3BaHA HE YeM WHBIM, KaK CYIIECTBYIOIIMMH B YTOJIOBHOM
KoJiekce mpobOenmamu u  HemoctaTkamu. OIHAKO Pa3IMyalOTCsl CHOCOOBI  HX
ycTpaneHus. B To ke Bpems, HEIOCTaTKW W TMPOOENBI JOJDKHBI YCTPAHSATHCS
TOJILKO 3aKOHOJATeNIeM IIyTeM BHECEHUS W3MEHEHUW WIM [ONOJHEHUNH B
VYTONOBHBIN KOJEKC, a HE MyTeM HMX NPEOJOJICHUS MPU KaKIOM KOHKPETHOM
npuMeHeHun 3akoHa. 30,5 % onpomeHHBIX YUYEHBIX ~ CUHTAIOT, YTO
pacHIMpUTENLHOE TOJIKOBAHUE, TaK K€, KaK U aHAJOTHUS 3aKOHA, JOJIKHO OBITh
3anpenieHo.

VYTONOBHBIN KOJEKC Aaliek OT ujeana, OOJbIIOe KOJUYECTBO €ro HOpM
HEBO3MOXKHO  MPUMEHHUTHh 0€3  HCHOJIB30BAHHS  PACHIMPUTEITHLHOTO WU
OTPaHUYHTEIILHOTO TOJKOBaHMs. OJHAKO, C TOYKA 3pPEHUS aBTOpa, JPYTUM
CIIOCOOOM PENIUTh BO3HUKIIYIO TTPOOJIEMy HE TIPEICTABIIETCS BO3MOXKHBIM. Eciun
B camMOoM YTOJIOBHOM 3akoHE OyAeT yKa3aHO Ha 3ampeT MNpPUMEHEHUs
PACIIMPUTEITHHOTO WA OTPAHUYUTEIHHOTO TOJIKOBAHUS, TO, CJIEIOBATEIHHO, BCE
CYIIIECTBYIOMINE MPOOJIEMbl U HETOCTATKH HEOOXOAUMO OyAET YCTPaHSATh TOJBKO
3aKOHOJIATEIBHBIM ITyTeM. Takum oOpazoM, nucceprant, Beien 3a C.1. Kenunou u
B.H. Kyopssyesvim, BUIUT HEOOXOAMMOCTh B nomonHeHuu cr. 3 YK HoBoi
YaCThIO TPETbEH, B KOTOPOW OBLIO OBl yKa3aHO, UTO «COOepicaHue y20ni08HO20
3aKoHa ciedyem NOHUMAmMb 8 MOYHOM COOMBEMCMBUU C €20 MEKCMOM.

Bropoii maparpad mnoCBIIEH TPUHUUNY PABEHCTBA TpaKJaH Mepe.
3aKOHOM, 3akpervieHHoMmy B cT. 4 YK. [/laHHas Hopma siBIsieTCs peanu3anuen

% Muronxuu A.C. OGuapyskenne u npeoxonenue mpodenos mpasa // CoBeTckoe rocymapcTso u mpaso. 1970.Ne 3.
C. 57.



21

KOHCTUTYIIMOHHOTO TpPHUHIMIIA paBeHCTBa, cdopmynupoBaHHoro B cr. 19
Koncturyuuu Poccuiickoit ®denepanuu U, CIEAOBATEIbHO, HE JOJDKHA €MY
npotuBopeunTh. OIHAKO 3TO HE coBceM Tak. B orimuue ot cT. 19 OcHOBHOTO
3aKOHa, B KOTOPOM yKa3bIBA€TCs, UTO «BCE PaBHBI MEPE] 3aKOHOM U CYJOM>», B CT.
4 YT0JI0BHOTO KOJIEKCA TOBOPUTCS TOJIBKO O PABEHCTBE IPaXKIaH MEpPe]l 3aKOHOM.
[Ipu permeHnn 3TOTO BOIPOCA AaBTOP OTTAIKHBAETCS, MPEXKAE BCEro, OT chepbl
JEUCTBUSL NMPUHIHUIIOB YIOJIOBHOTO 3aKOHOJATENbCTBA, KOTOpasi, Ha €ro B3I,
pacOpoCTpaHseTCS. M Ha 3aKOHOJATENIbHBIM, W Ha MNOPaBONPHUMEHUTEIbHBIN
mpoueccel. B TO ke Bpems, Kak chopaBennuBo otmedaer B.B. Manvyes,
«IPaBONIPUMEHUTETBHBIA acrekT B cwiry 4. 1 cr. 49 Konctutynmnu peanmsyercs
Toabko cynoM. Ortcroaa, ykazaB B cr. 4 YK Ha paBeHCTBO TpaxkJaH mepen
3aKOHOM, 3aKOHOJIaTeh JODKEH ObUT OBl YMOMSHYTH W 00 WX PaBEHCTBE TEpPE.
cynom»™. B MpOTHBHOM Ciydae, MOXET BO3ZHMKHYTh IOAO3PEHHE, YTO TaKas
bopMyIMpOBKa €CTh HE YTO HHOE, KaK 3aKOHOJATEIbHOE OIpaBJaHue
CYLIECTBYIOILIETO HAa IMPAKTUKE HEPABEHCTBA NPU MPUMEHEHUU TEX WM HHBIX
YTOJIOBHO-TIPABOBBIX HOPM.

AHanu3upysi yTBEpPKIEHUE O TOM, YTO PABEHCTBO NEPE] CyJAOM HOCHUT B
OoJbIllell CTEMeHH YroJoBHO-TIpoleccyanbublii xapakrep (C.I. Kemuna, B.H.
Kyopsisyes, HU.O. 3seuapoeckuil), nuccepTanT oOpalaeT BHUMaHHE Ha TO, YTO
yroJioBHOE (MaTepHallbHOE) M YTOJOBHO-TIPOIECCYATbHOE MPABO TECHO CBSI3aHBI
MeXay coboit. I mpu mpuBIECYCHUM JIMIA, COBEPIIMBIIETO MPECTYyIUICHUE, K
YTOJIOBHOW OTBETCTBEHHOCTH, CYyJ, MPUMEHSIET yrOJOBHO-IPABOBHIE HOPMbI, HO
JNEUCTBYET B paMKax MOpPAJIKa, YCTAHOBJIEHHOTO YTOJOBHO-TPOIECCYaTbHBIMU
HopMmamu. 1 B Tom, u B ApyroM cirydae cyj o0s3aH oOecreunBaTh paBHbBIC MTpaBa u
00s13aHHOCTH, HE3aBUCUMO OT KaKHUX-JIHOO 0OCTOATEIHCTB.

Kpome »3Toro, mo MHEHHIO HEKOTOPBIX YueHbIX (H.®. Kysneyosoii),
TOJKOBAHUE TEKCTAa JTaHHOW CTAaThbM B COOTBETCTBHM C €€ 3aroJIOBKOM JIOJIKHO
OBITh pACUIUPUTENIbHBIM, BCE YYACTHUKH YTOJIOBHO-TIPABOBBIX OTHOIIEHUN — JIUIIA,
COBEpPLIMBILINE NPECTYIUICHUS, MOTEpPIEBUIME, JIMLA, HUCIOJHAKIINE U
NPUMEHSIONIME 3aKOHBI, — O00s3aHbl CIEAOBaTh MPHUHIMIY PAaBEHCTBA TIPaKIaH
nepes 3aKOHOM. ABTOp, B CBOIO OY€pE[lb, NOJIATAET, YTO YKAa3aHHUE B HACTOSAILIEE
BpeMmss B cT. 4 YK TOJIBKO Ha JWI, COBEPILIMBIIMX MPECTYIUICHUS, SBISETCA
OTpaX€HHWEM CHelU(PUKH COBPEMEHHOTO YTOJIOBHOTO 3aKOHA, a TaKke
MPOSIBIICHUEM  KOHCTUTYIIMOHHOTO TMPUHIMIIA PABEHCTBA B  OTPACIECBOM
3aKOHOJIATEIBCTBE.

B 10 e BpeMs B paboTe oTMedaeTcs, YTo, K COKaJIECHUIO, Ha CETONHSIITHAMA
JIeHb TIpaBa, CBOOOJBI W 3aKOHHBIE HWHTEPECHI IMOTEPICBIINX, HAPYIICHHBIC
MPECTYIICHUEM, OCTAIOTCS 3a mpeernamMu cepbl TeUCTBUS YTOJIOBHOTO KOJEKCA.
D10 cBsi3aHO B OOJbIIEH CTENEHW C LIMPOKO PACHPOCTPAHEHHOW B TEOPUU
yrOJIOBHOTO IpaBa TOYKOW 3peHUs Ha CYOBEKTOB  YrOJIOBHO-TIPaBOBBIX
OTHOILIEHUI, KOTOPBIMH, [0 MHEHHIO LEJIOT0 psifia aBTOPOB, SBJISIOTCS: C OJHOU
CTOPOHBI, JIMII0, COBEPIIUBIIEE NPECTYIUICHHUE, a C IPYTOM —TOCYAapCTBO.

" Manbues B.B. [TpuHOMIBI YyrOJOBHOTO NpaBa U MX peajiM3alysi B NpaBONpUMEHUTENbHOU nesrensHocth. CII6.,
2004.C. 160.



22

ABTOp moJyiaraer, YTo OCHOBHAs MpoOJieMa 3aKOHOAATENbHON perjlaMeHTaluu
NPUHIMIIA PABEHCTBA IPak/laH Mepej] 3aKOHOM COCTOMUT B TOM, YTO 3aKOHOJATEIb
oObEIUHSECT MPUHILIUII PABEHCTBA U TMPUHLUI HEOTBPATUMOCTU YTOJOBHOM
OTBETCTBEHHOCTH B OJUH. [leHCTBUTENBHO, TPYAHO HE COTJACUTHCA C TEM, YTO
paccMaTpuBaeMble MPUHIUIIBI TECHO CBA3aHBI Mexay coOoil. OmHako B pabote
OTCTaWBAETCSi MHEHHE O TOM, YTO KaXXJ0€ M3 O3TUX OCHOBHBIX MOJIOKEHUHN
VYTOJIOBHOTO KOJEKCAa HMEET CaMOCTOSITebHOE 3HAueHUe, a, CIEJOBATENbHO,
OPUHLIMI  HEOTBPATUMOCTU  YTOJIOBHOW  OTBETCTBEHHOCTH HE00X0IUMO
chopMynupoBaTh B OTAEIBbHON HOpPME, TE€M CaMbIM, MOAYEPKHYB Ba)XHOCTh
JAHHOTO TIOJIO’KEHUS AJIs yTOJIOBHOTO 3aKOHOJATENIbCTBA.

[IpyHIMIT HEOTBPATUMOCTH YT'OJOBHOW OTBETCTBEHHOCTH BKIIIOYAET B ceOs
JBA AaCHEKTa. BO-TIEPBBIX, JHIA, COBEPIIMBIINE MPECTYIUICHUS, MOAJIeXKAT
YyrOJIOBHOW OTBETCTBEHHOCTH; a, BO-BTOPBIX, BO3MOXXHO OCBOOOXIIEHHUE OT
yrOJIOBHOW OTBETCTBEHHOCTH TMpPU HAJIMYUKA OCHOBAHUM U YCIOBUU, NPSIMO
IPEeNyCMOTPEHHBIX B YTOJIOBHOM Kojekce. BTopoe H3 MOJOXKEHUNH MOXKHO
paccMaTpuBaTh KaK HCKIIOYEHHE M3 JaHHOTO TMPHUHIMIA WIA Kak €ro
COCTABJISIIOLIMN  DJIEMEHT, 4YTO 0OoJjiee NPeArnoyYTUTENbHO, ©0€e3 KOTOpOro
HEBO3MOXKHO JOCTH)KEHHME 3aJlad YrOJOBHOTO 3aKOoHOJAaTenbcTBa. Kpome Toro,
YKa3bIBA€TCSl, YTO OCHOBAaHUS OCBOOOXJECHUA OT YrOJOBHOW OTBETCTBEHHOCTH
OpsIMO 3aKpEIUIeHbl B YTOJOBHOM 3aKOHE, YTO B TOJHOW MEpe COOTBETCTBYET
MPUHIINITY 3aKOHHOCTH.

Eme oaHuM mposBiIeHWEM MPHHLMIA HEOTBPATUMOCTH  YTOJOBHOM
OTBETCTBEHHOCTH B YrojoBHoM Kojekce MOXHO Ha3BaTh IOJIOXKEHHE,
3aKperyIeHHOe B HacTtosiiee BpeMs B 4. 2 ¢T. 6 YK 0 ToM, 4TO «HHUKTO HE MOXKET
HECTH YTOJIOBHYIO OTBETCTBEHHOCTH ABAXIbI 32 OJHO U TO K€ MPECTYIUICHUE».
[Ipuyem, aBTOp CUMTAET, YTO HMCXOJSd B OOJBLIEH CTENEHH W3 MPAKTUYECKHX
COOOpaXeHMM, W C UEJIbI0 YCTPAHEHUS BO3MOXHBIX NpPOOJIEM, CBS3aHHBIX C
HCOJHO3HAYHBIM IMOHMMAaHHEM TEPMHUHA «YI'OJOBHAS OTBETCTBEHHOCTH», OoJiee
npuemiieMa popmyaupoBka, npeaiioxkeHHas B 4. 1 ct. S0Konctutynuu PO.

B Tperbem mnaparpade aHanu3upyroTCcs MOpoOJEeMbl 3aKOHOIATEIbHOU
perjiaMeHTaluy MPUHIUIIA BUHBI.

3akperuieHHe MNPUHIMIA BUHBI B YTOJOBHOM Kojekce P®D, HecmoTps Ha
CYLIECTBYIOIIME HEJOCTATKUA €r0 3aKOHOJATENIbHOM periaMeHTaluu, 0e3yCcIoBHO,
OJIHO M3 JOCTMKEHHH YrOJOBHO-TIPaBOBOI HAayKH M CBOEOOpa3HOE MPOSBICHUE B
YrOJIOBHOM TMpaBe TMPE3yMIIMM HEBUHOBHOCTH, 3aKpeIuieHHo# B cT. 49
Koncrurynuu PO.

[To MHEHHUIO TUCCEpTaHTa, HEOOXOAUMO Pa300paThCsa B HEKOTOPHIX MOHSTUSX.
Bo-niepBbIX, HE cleayeT OTOXIECTBIATh TAKUE MOHATUSA KaK «IPUHIUI BUHBI» U
«BUHa». X HeIb3d CpaBHUBATH APYT C APYrOM, TaK KaK OHM HAXOJATCS B pa3HBIX
1ocKocTaX. [IpuHIUI BUHBI — 3TO OCHOBHOE IOJIOKEHHE YTOJIOBHOIO 3aKOHA,
KOTOPOE COCTOMT B TOM, YTO «IHLO TMOJJIEKHUT YTrOJOBHOM OTBETCTBEHHOCTH
TOJILKO 3a Te OOIIECTBEHHO omnacHble aedcTBUs (Oe3neiicTBHE) M HACTYIHBILIHUC
OOIIECTBEHHO OMNAacCHBbIE MOCIEJCTBUSA, B OTHOLIEHWU KOTOPBIX YCTAaHOBJIEHA €T0
BUHa». B cBOIO ouepesb, BUHA «IIPENICTABISAECT COOOW MCUXUYECKOE OTHOILIECHUE
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CyOBEKTa K COBEPIICHHOMY JCSHHIO M €ro MOCIHCACTBHSAM» > W  SIBISCTCS
00s3aTebHBIM DJIEMEHTOM CYOBEKTUBHOM CTOPOHBI COCTaBa MPECTYILJICHUS.
3akperuieHne MPUHILKINA BUHBI HE TUNEPTPOYUPYET 3HaUYEHUE PACCMATPUBAEMOTO
AJIeMEeHTa, TaK KaKk pedyb MJAEeT O PAa3HbIX SBJICHHUSIX. TakoW Moaxon K
paccMmaTpuBaeMon rpoodiieme pazaensator 81,7 YoonporieHHbIX aBTOPOM YUEHBIX.

Bo-BTOpHIX, B OT/IMuME OT YTOJOBHOTO Kojaekca, B cT. 49 KoHctutynun
OTMEUAETCS, YTO «KaXKJIbIi OOBUHSEMBIN B COBEPIIECHUN MPECTYIUICHHUS CUUTACTCS
HEBUHOBHBIM, TOKAa €ro GUHOBHOCMb HE OyIeT J0Ka3aHa B YCTaHOBJICHHOM
benepaabHBIM 3aKOHOM TMOPAJIKE M YCTAHOBIIEHA BCTYMHBIIMM B 3aKOHHYIO CHITY
IPUTOBOPOM cyna». M3 3TOTo MOJIOKEHHsI MOKHO CHIelaTh pa3Hbie BBIBOABL: 1)
€CIM TIOHSATHSA «BUHA» W <«BUHOBHOCTH» HE COBIIQJAIOT, TO B YKa3aHHBIX
HOPMATHBHO-TIPABOBBIX aKTaX pedb HAET O PAa3HbIX SBIEHUSX, YTO B CBOIO
ouepesib, CBUACTEIBCTBYET O CYIIECTBYIOIIUX MEXAY YTOJOBHBIM KOJEKCOM U
Konctutynuedt pasHornmacusix; 2) €CiM CYUTaTh, 4YTO TIOHATHS «BHHA» H
«BHUHOBHOCTBH» COBMAJalOT, TO 3HAYHWT, HET HHUKAKOrO CIopa O TEpMHUHAX.
[IpeacrasnsieTcsi, YTO MOCHAEAHSS TOYKA 3PEHUS BBINIAUT Oojiee MPUEMIIEMOM, ¢
TOW JUIIL OTOBOPKOM, YTO 3TU TEPMHHBI OJHOPOJIHBI, a HE TOXKJECTBEHHBbI. TaK,
€CJIM BUHA — 3TO MCUXMYECKOE OTHOUIEHUE CYOBEKTa K COBEPILICHHOMY JIEHCTBUIO
(Ge31eliCTBUIO) U €ro MOCIEACTBUSIM, TO BAHOBHOCTh — 3TO TPUHIIHIT TPUBIICYCHUS
JUIa K YroJIOBHOW OTBETCTBEHHOCTH, B OCHOBE KOTOPOIO JIC)KUT YCTAHOBJICHHE
€ro BUHBI B COBEpHICHHOM mpecTyrmieHnd. C Takod TpPaKTOBKOW COTJIacHO
oonpimHcTBO (54,2 %) ompormeHHBIX ydYeHBIX. TakuMm 00pa3oMm, IHUCCEPTAaHT
npemiaraeT nepenMeHoBaTh «lIpuHIMN BUHBI» B «[IpWHIUIT BUHOBHOCTH», TEM
CaMbIM TOSIBUTCS BO3MOXXHOCTh Ha yYPOBHE YTOJIOBHOTO KOJAEKCa Pa3rpaHUUUTh
JTAaHHBIC TIOHATHS.

Jlanee, aBTOp mosaraer, 4YTo, HECMOTPSI HA BCIO MPUBJIEKATEIBLHOCTh UJEU O
HEOOXOJIMMOCTH BBEJEHUST B (OpMYJly BHUHBI TpPHU3HAKA OCO3HAHUS JIUIIOM
yrOJIOBHOM MPOTHUBOINPABHOCTU CBOErO JESHUS, 3TO TIOJIOKEHUE HE CIEAYyeT
BHEJPSTh B YTOJOBHBIM KOJEKC. Bo-niepBhIX, BO3HUKAET BOMPOC, a HE MPUBEAET
JIM TaKo€ HOBOBBEJEHUE K TOMY, YTO JIMIIA, COBEPIIMUBIINE MPECTYIICHUs, OyayT
UMETh peajbHyI0 BO3MOXHOCTh H30€XKaTh YroJOBHOM OTBETCTBEHHOCTH,
COCJIaBIIUCH Ha He3HaHWe 3akoHa? ([10MOKUTENBHBIA OTBET HA NAHHBIA BOIPOC
namu 38,7 Y00ompoIIeHHBIX YYeHbIX). BO-BTOpBIX, KTO OyJeT yCTaHaBIMBATh KPYT
MPECTYIUIEHUH, IO KOTOPBIM KpOMe OOIIECTBEHHON OMacCHOCTH HEOOXOIUMO €Ile
¥ OCO3HAaHUE ero MPOTHUBOMPABHOCTU? EcIu BO3NOXKUTH JaHHYIO 00SI3aHHOCTH Ha
Cyl, TO HE MPHUBEJAET JIU 3TO K CyJeOHOMY MPOU3BOIY; €CIH K€ YKa3aTh TaKHe
IIPECTYIUIEHUS B YTOJOBHOM KOAEKCE, TO KAKOM KPUTEPUN OTHECEHMS NESIHUM K
ATOW KATErOpuu YyCTAaHOBUTH? U, B-TpeTbHX, aBTOPHl B OOJBIIMHCTBE CBOEM
TOBOPSAT O COCTaBaxX C TaK HA3bIBAEMbIMHU OJIAHKETHBIMH AUCHO3UIUSAMU, T.€. O
T€X, MPECTYITHOE MOBEJIEHNE B PaMKax KOTOPBIX €CTh HapYLIEHUE ONMpPeeICHHBIX
ycTaHOBJeHWH (MpaBwi, HOPM W T.J.) JAPYIMX TPaBOBBIX oTpaciedt (A4./.
I'pesnosa). OmHAKO TaKMe COCTaBbI 3a4acTyO0 MPEAYCMATPUBAIOT BO3MOYKHOCTH
COBEpIICHHS MPECTYIICHUH TOJBKO CIEeNHaIbHbIMU CcyObekTamu (cT. cr. 143,
246-251, 340-344, 349-352K u ap.), KOTOpbIE B CHIIy CBOMX CIY)KCOHBIX HIIH

12 Narens I1.C. [IpoGeMbI BUHBI B COBETCKOM YTOIOBHOM Ipase. ABroped. auc. ... 10kT. ropuz. JI., 1969.C. 34.
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UHBIX 0053aHHOCTEN TOJIKHBI COOJIIOIaTh YKa3aHHbIE YCTAHOBJICHUS U NIPABUIIA, A,
CJIEIOBATENIbHO, U 3HATH HX.

JuccepTaHT npeiaraeT JOMOIHUTH CT. D YK 4acThio TpeThel, ClIe1yIoero
colepxanus: «Hakazanue u uHvle Mepbl Y20108HO-NPABOBO2O XApAKMepa
NPUMEHAIOMCA ~ MONbKO K JUYy, HEeNoCpeoCmeeHHo Uiu 6  NopsoKe
NOCPeOCmBeHH020 NPUYUHEHUSI COBEpUIUBUIEMY NpecmynieHue». ITO TOJ0XKEHHE,
HAIPaBJIEHHOE HAa JOCTIKEHHUE LEJe YroJIOBHOTO HaKa3aHHsl, UCKIIOYUT camy
BO3MOXXHOCTH TMOSIBJICHHSI B YTOJIOBHOM KOJIEKCE€ HOPM, MOJ00HBIX 4. 2 cT. 88 VK
B pen. @3 ot 8 nexabps 2003roxa. Kpome TOoro, MMEHHO B YKa3aHHOM BapHaHTE
chopmynupoBaHHasi HOpMa OyJeT cooTBeTCTBOBaThH 4. 2 ¢T. 33 YK,

B 4erBepromM mnaparpade paccMaTpuBalOTCS BOIPOCHI, CBSI3AHHBIE  C
3aKOHOJATEIHHON perjaMeHTaluel IPUHIINIIA CIIPABEITIMBOCTH.

B Hacrosimiee BpeMsi IPUHLMII CIIPaBEIJIMBOCTH, 3aKpEIIEHHBINH B cT. 6 YK,
CBOJIUTCS JIMILb K CIPABEUINBOCTU HAKa3aHUS U MHBIX MEp YIOJOBHO-IIPAaBOBOI'O
XapakTepa, IPUMEHSEMbIX K JIMILY, COBEPIIMBLIEMY MIPECTYIJIEHHUE, UTO HE COBCEM
BEpHO. JluccepTaHT coriaceH ¢ TOYKOM 3peHusi, BbickazaHHou H.D. Ky3neyosoti, 0
TOM, 4TO [IOMHUMO YKa3aHHOTO B YTOJIOBHOM KOJIEKCE acIeKTa, pacCMaTpuBaeMblii
OPUHLHMI JIOJDKEH MPOSBIATBCS U B CHPABEJIMBOCTU  YTOJIOBHOIO 3aKOHA.
Crnemyer OTMETHTB, YTO TaKOTO K€ MHEHUS MpHUaepKuBaeTcs 00ipmuHCcTBO (55,8
%) ompomeHHbIX yuYeHbIX. OIHAKO, HEJOCTATOYHO MPOCTO 3aKPEHUTh, YTO
VYTOJOBHBIN 3aKOH JOJKEH OBITh CHpaBeUIUBBIM, HEOOX0IUMO CHOPMYINPOBATH
OnpesiefieHHble KPUTEPUH, KOTOPBIM 3TOT 3aKOH 00s3aH COOTBETCTBOBATb.
VYTONOBHBIII 3aKOH B TOM ciydae OyAeT ChopaBeUIuBbIM, €CIH  OH
KPUMUHOJIOTUYECKH H HAy4HO OOOCHOBaH, He mnpotuBopeuuT KoHcTtuTynun
Poccuiickonn ®depepauun, ASUCTBYIOIIMM HOpMaM JPyrux OTpaciied mpasa, a
TaK)Ke OOILENpPU3HAHHBIM NPUHIMIAM W HOPMaM MEXIyHapOJHOIO IpaBa HU
MEXIYHAPOIHBIM JoroBopam Poccuiickon denepanuu.

B ropuanueckoii nurepaTtype He pa3 o0palanock BHUMaHUE HA TO, YTO B CT. 6
VK wunes crnpaBeIIMBOCTU CBEIEHA TOJBKO K 3a00T€ O JIMIE, COBEPUIMBIIEM
MpecTyIJIeHne, ¥ HHU CIIOBa HE CKa3aHO 00 wuHTepecax mnorepnesmero (FO./.
bvimko). Tlo MHEHWIO JuccepTaHTa, OCHOBHAas mpoOieMa B JaHHOM CIydae
3aKJIFOYAETCs B ONPEAETICHUH TOTO, YTO MPEACTABIAECT COOON CIIpaBeATUBOCTD AJIs
JUI, KOTOPBIM MPECTYIJICHHEM NpUYMHEH (U3MUECKUN, MMYIIECTBEHHBIN WM
MopajbHbIN Bpea. Henb3st He yduThIiBaTh TOT (DaKT, 4TO B cepe YyroJIOBHOTO MpaBa
HEpEeIKH Ciaydaw, KOrja OJWH M TOT K€ IMPUTOBOp Cyda MOXET OBITh
COpaBEIJIMBBIM B  OTHOLIEHHUH OCYXKICHHOTO M  HECHPAaBEAJUBBIM IS
MOTEPINEBIIETr0, MOCKOJIBKY Y KaXIOro CBO€ TMPEACTaBICHHE O TOM, YTO
CIpPaBeJIMBO, @ YTO HET. ABTOp MpejaraeT CBOM B3I Ha JaHHYIO Mpoliemy,
CYTh KOTOPOTO 3aKJIIOYAETCsl B TOM, YTO 3aKpEIUIEHHE B HACTOsIIee BpeMs B 4. 1
ct. 6 YK kpurtepueB Ha3zHaue€HHs CHPABEJIMBOTO HAKa3aHWsI WM HHBIX MeEp
YrOJIOBHO-TIPABOBOTO ~ XapakTepa sBJIAETCA ONPEAEICHHOW TapaHTHEeW i
coOJII0ieHUS ITpaB, KakK JIMLI, COBEPUIMBIINX MPECTYIJICHUE, TAK U NOTEPIEBIINX.

B paGore Ttakke oOpaiiaercs BHUMAaHUE HA TO, YTO B COOTBETCTBUU C 4. 4 CT.
369 VIIK, HecnpaBeIMBOCTh, HA3HAYEHHOI'O HAKa3aHWs — 3TO OCHOBAHME IS
OTMEHBI WJIM U3MEHEHUS MPUroBopa cyaa nepBoil nucraniuu. OnHako, B cr. 383
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VYTOoN0BHO-TIPOIIECCYaNTbHOTO KOJEKCa, B OTIMYUE OT YTOJOBHOTO KOJEKCa,
YKa3bIBACTCS, YTO «HECHPABEMJIMBBIM SBISETCS MPUTOBOP, MO KOTOPOMY OBLIO
HA3HAYEHO HAKa3aHUE, HE COOTBETCTBYIOIIEE MsANCeCmU NpecmynieHusl, JUYHOCU
OCYHCOEHHO20», UTO, TI0 MHEHHUIO aBTOpa pabOThl, HEBEPHO. JlaHHbIE HOPMATUBHO-
NPaBOBbIE AKTHI TECHO CBSA3aHBI MEXYy COOOM, MPUYEM HOPMbI YTOJIOBHOTO KOJIEKCa
nepBuyHbl. CrnegosatensHo, ¢T. 383 VIIK nomkHa ObITh MpHUBEEHA B COOTBETCTBHE
coct. 6 YK.

IaTeii naparpag nocasIIeH NPUHIUMITY TYMaHU3MA.

Onpenensast coAaep’kaHWE YroOJOBHO-TIPABOBOTO TMPHUHIMIA TyMaHU3Ma,
MPEXJEe BCEro, HEOOXOAMMO YSCHUTH, UTO K€ BOOOIIE CleayeT MOHUMATh IOJ
TEPMHUHOM <«TYMaHU3M». OTOT BOIIPOC HMHTEpPECyeT HCCIeAoBaTeeii, Kak B
o0JacTd YrojoBHOTO IpaBa, TaKk U B 00JacTH TEOpPUM TOCyAdapCTBa M TpaBa.
[Ipoananu3upoBaB UMEIOUIUECS B JIUTEPATYpE ONMpPEAesieHUs, JUCCEPTAHT MPUIIIEIT
K BBIBOJY, 4YTO BO BCEX ONpENENEHUsX, TaK WIM HHA4Ye, OTPAXKAETCS
KOHCTUTYIIMOHHOE MOJIOKEHUE, 3aKkperyieHHoe B ¢T. 2 OcHoBHOro 3akona P®, o
TOM, 4YTO 4YEJOBEK, €ro MmpaBa M CBOOOJIbI SBJISIOTCA BBICIIEH IIEHHOCTHIO.
OO0s13aHHOCTh TOCYJAPCTBA COCTOUT B MPU3HAHUH, COOJIIOJICHUU M 3aIIUTE ITHX
npaB ¥ cBOOOJ, CO3/IaHUM YCIOBHM 171 uX peanu3auuu. OcoOyro poib B JaHHOM
cllydae WIpaeT yYroJOBHOE IMpaBO, TPU3BAHHOE OXPAHATH CIIOKHUBIIAECS
OOIIIECTBEHHBIE OTHOIICHUS OT MPECTYIMHBIX MOCATATEIHCTB.

Opnnako 3akoHomatenb B 4. 1 ct. 7 YK modemy-TO CBSI3bIBa€T T'YMaHU3M
TOJIbKO € obecreueHrneM Oe30MacCHOCTH 4YeNOBEKa, KOTOpas SBIAETCA JIHUIIb
COCTaBHOM 4acThio TymMaHu3Ma. B paboTe yka3pIBaeTcs, UTO yrojIOBHO-IIPABOBOM
MPUHITUIT TYMaHW3Ma JIOJDKEH OBITh HAIpaBJICH, MPEXIEC BCETO, Ha 0OECTICUCHHE
MPUOPUTETHOM 3aITUTHI TIPaB U CBOOOJ] YeTOBEKA OT MPECTYMHBIX MOCITATEIHCTB.
st aToro HeoOXoaumo chOpPMYyIUpOBaTh 3Ty 4YacTh CTAaTbU [ CJEAYIOIIUM
oOpazoM: «¥zonognoe 3akoHoOamenbcmeo obecneuugaem NPUOPUNMEMHYIO
3awumy npas u ce0600 ueno8eka Om NPecmynHulX nocseamenbcms». [lpudem,
JIEUCTBUE pAacCMATPUBAEMOIr0 NPHUHIMIA HE JIOJDKHO OIPAaHUYMBATHCS TOJIBKO
3alIMUTON MHTEPECOB MOTEPIEBIINUX, XOTS O HUX HEOOXOJUMO TOBOPUTH B MEPBYIO
ouepelib, HO B JIaHHOM CJy4dae pedb HMJAET O 3alllUTe IMpaB U CBOOOJ JH0OOT0
YeJIOBeKa, B TOM 4YHCJIE W JIMIl, HE3aKOHHO TMPUBJICYCHHBIX K YTOJIOBHOU
orBeTcTBeHHOCTH (H.A. Jlonawenxo, B.T. Tomun).

OtaenbHBIE HWCCIAEAOBATEIM CUYMTAIOT, YTO CAMOCTOSATEIHLHOM YacThIO
MPUHITUIIA TYMaHU3Ma SIBIIIETCS] MPUHITUIT SKOHOMUU MEpP YTOJOBHOU pEmnpeccuu
(C.I. Kemuna, B.H. Kyopssyes, FIO.E. I[lyoosoukun, C.C. I[lupsacudos).
JluccepTaHT, B CBOIO OYE€peab, MOJIaraeT: IMOJOXKEHHE O TOM, YTO «IHUILY,
COBEPIIUBIIEMY TMPECTYIUICHHE, AOKHO OBITh HAa3HAYEHO HAKa3aHWE WM WHas
Mepa YroJIOBHO-TIPABOBOTO BO3JIEUCTBHS, HEOOXOIMMAsl M JOCTATOYHAs ISl €ro
UCTIPABJICHUS W TPEIyNPeKICHUs HOBBIX mpecTymieHuin» (@W. 2 cr. 10
MonenasHoro YK nmns rocymapcers-ydactHukoB CHIY) mposiBisercs nuiib Ha
YpOBHE TMpaBONPUMEHEHUs, KOIrAa CyA, peanusys TpeOOBaHUS TPUHIIUIIOB
ryMaHW3Ma U CHPaBEIJIMBOCTH, BBIHOCUT MPUroBOp. Takum 00pa3om, 37€Ch pedb
CKOpee HUJIET HE O MPHUHLHUIIE T'yMaHW3Ma YroJOBHOTO 3aKOHOJATENbCTBA, a O
T'YMaHHOW WJIM aHTUTYMAHHOU MpaKTHKE ero npuMeHeHus. C TakuM TMOIXO0J0M K
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paccmaTtpuBaeMori mpobseme cornacHel 31,2 % omporeHHbIX PaOOTHUKOB
IPaBOOXPAHUTENbHBIX OpraHoB. YTo ke KacaeTcs 3aKOHOTBOPYECTBA, TO,
0€3yCIIOBHO, MPUHILINI 3KOHOMHUHU YTOJIOBHOM PENPECcCUr MpOSBISLETCS YK€ U Ha
ATOM CTa M, HAIPUMED, MIPU KPUMUHATIU3ALNN U NTEHATU3AIMNH JEIHUI, HO B 3TOM
cilydae clielyeT TOBOPUTh O HEM, KaK O IPUHIUIIE YTOJIOBHO-TIPABOBOM MOJIUTHKHU.

B 3akiaodyeHun B 0O0OOIEHHOM BHJE H3JIAralOTCI OCHOBHBIE BBIBOJIBI,
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