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Pa6ora BeImosnHeHa B ['ocymapcTBEHHOM 00pa30BaTEIIbHOM YUPEIKICHUH
BBICITIETO TIPO(ecCHOHaTLHOTO 00pa30BaHUS

«CapaToBcKasi rocyJapCTBEHHAs! aKaJIeMHUs paBa»

Hayunb1il pyKoBOAUTEND! KaHAUAAT FOPUANYECKUX HAYK, TOLEHT
Ky3nenos HukoJiaii BacuibeBu4

OdunmanbHbIe OMMMOHEHTHI:  JOKTOP IOPUANYECKUX HAYK, Tpodeccop
Ouaunnos Ilerp MapTbiHOBHY
KaHJIUIAT IOPUINYECKUX HAYK, TOLEHT
3unuyenko Ajsekcanap Banosn4

Benymas opranuzanusi: MoOCKOBCKUI HHCTUTYT IKOHOMUKH,

MCHCIKMCHTA U IIpaBa

3ammra cocroutrcss 8 wHosOps 2006 r. B 16 dyacoB Ha 3acemaHuu
nucceprauonnoro cosera J[ — 212.239.018 ['ocynapcTBeHHOM 00pa3oBaTeIbHOM
YUPEKIEHUU  BBICIIETO  MpodecCHOHANBHOTO  oOpasoBaHmst  «CapaToBcKas
rocyJapcTBeHHas akajgemMus npaa» 1o aapecy: 410056, r. Caparos, yi.

UYepnsimerckoro, 104,ayn. 102.

C mauccepranueil MO>XHO O3HAKOMHUTBCS B YUTAJIIBHOM 3ajie ['ocy1apcTBEHHOTO
00pa3oBaTeNbHOTO  YUPEXKJEHUsI BbICIIEr0 Mpo(dhecCUOHANBHOTO  00pa30BaHUS

«CapaToBCcKasi rocyJapCTBEHHAs aKaJeMUs [IpaBa».

ABropedepat pazocnan «4»okrsaops 2006roa.

YU€HbIN CEKpETAPh AUCCEPTALUOHHOTO COBETA

KaHJWJIaT FOPUIAYECKUX HAYK,

JIOIIEHT B./l. XonoaeHko
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OBHLIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTh TeMbl HcCCJeI0BaHMs. BpiOpaHHas TeMa HacTOSIIETO
JVCCEPTALIMOHHOTO HMCCIENOBAaHUs B IOCIEAHEE BPEMS HEOJHOKPATHO INPUBIIEKAJA
MPUCTAJIbHOE BHUMAHHE NPEACTABUTENICH HAYKH TPa)XAaHCKOrO IPOLIECCYATbHOTO
npaBa’. Bce OHM COBEpIICHHO MPABUIBHO yKA3bIBAIN Ha €8 aKTYalbHOCTb, KOTOPYIO
CBS3BIBAIM M C NPHUHATHEM HOBOrO ['paXmaHCKOro IpoLEcCyalbHOIO KOJEKCa,
NPETEPNEBIINM KPYIHbIE HM3MEHEHHUS, M C LEJIbI0 TOCTPOCHHUS TPaKIAHCKOTO
oOmiectBa, U ¢ 3(PPEKTUBHOCTHIO 3AIIUTHI MMpaB, CBOOOJ M 3aKOHHBIX HMHTEPECOB
JUYHOCTH.

[IpeacraBnsieTcsi, 4TO BOMPOCHI CyA€OHOTO MPENCTABUTENILCTBA HE MOTEPSIOT
CBOEH HAyYHOW AKTYaJbHOCTH M NPAKTUYECKOW 3HAYMMOCTH 0 T€X MOpP, MOKa OHO
€CTh CPEJICTBO, MOHMMAEMOE B PAa3IUYHBIX aclekTax U (HOopMHUpYIOlee pa3IudHOe
KOHIIENTyaJlbHOE OTHOIIeHHEe K cebe. [Iporosrnaménnsie B Koncturyuuu PO npasa
¥ CBOOOJBI Ye€lIOBEKa M TPa)KJIaHWHA JODKHBI MMETh JCHCTBEHHBIE TapaHTUU HUX
peanuzauuu. OJHON U3 TaKUX rapaHTUH SBISETCS BO3MOXKHOCTh CYA€OHON 3alllUThI
HapylIEHHBIX IIpaB, KOTOpas B COBOKYIHOCTM C IPaBOM Ha IOJy4YECHHUE
KBaTM(pUIMpOBaHHOU ropuandeckoi momoniu (ct. 48 Koncturyuuu P®) cocrasisier
OCHOBY IOpUIMYECKON O€30MacHOCTH JHMYHOCTH. (P(PEeKTUBHOCTH TIpaBa Ha
CyneOHYI0 3alIUTy 3aBUCUT OT MHOTUX (DaKTOpPOB, B TOM YHCIE OT HaIU4us
OTJIAXKEHHOTO MexaHu3Ma ero peanuzanuu. CyneOHoe NpeICTaBUTENbCTBO SBIISETCS
WHCTPYMEHTOM HAa3BAHHOT'O MEXaHN3Ma.

[IpoOnema pe3yNbTaTUBHOCTH MEXaHW3Ma TapaHTHA CyJAeOHOW 3aIuThl
HapyIlIEHHBIX [PaB pElIaeTcs 3aKOHOAATEIEM IO-pa3HOMY, B TOM YHUCJIE NYTEM
BKJIIOYEHHsI B HETO HOBBIX MHCTPYMEHTOB, a TAaKXKE M3MEHEHHUS COJIEPKAHUS YXKe

HMCIOIITNXCA. OI[HaKO HC BCCraa INOABJICHHUC HOBCJLI B COBPEMCHHOM

1 Cm.: Cudopos P.A. TIpecTaBUTENBCTBO B TPAXKIAHCKOM Iporecce; ABToped. JC. ... KaH. IOpH. HayK. TBeps,
2003;Boiimosuy JI1.B. Benenue aei B rpak IaHCKOM M apOUTPaKHOM IPOIIECCE IIOCPEACTBOM ICHCTBUI
npeacraButelsi: ABroped. AucC. ... KaHa. opui. Hayk. Xadaposck, 2004;Tapao E.I". TIpobnemsl mpodheccrHOHaIbHOTO
NPEICTABUTEILCTBA B CyI0npon3BoacTBe Poccuu: ABToped. auc. ... a-pa. opua. Hayk. M., 2005;Koroxonosa O.E.
AJIBOKAT — IIPE/ICTABUTENb B POCCUICKOM TPAXIAHCKOM Tporiecce. ABToped. muc. ... Kaun. opui. Hayk. CapaTos,
2005.
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3aKOHOJIATEIhCTBE HYKXHO TPAKTOBAaTh KaK HEYTO paHEe €My HE H3BECTHOEe, a
W3MCHEHHUSI HCKIIOYUTEIBHO TPOTPECCUBHBIMU. Tak, TMPEACTaBUTEIHCTBO IIO
HAa3HAUYCHUIO Cy/a, BOCIPUHUMAEMOE MHCCIIEOBATEsIMU KaK HOBOBBEJICHHE
JEUCTBYIOIIETO TPaXIaHCKOTO IMPOIECCYAThHOTO 3aKOHOJATENhCTBA paHEe YiKe
uMenio Mmecto ObITh He ToJbKO B ['TIK PCOCP 1923rona, Ho u B CynebHoMm YcraBe
1864rona.

Kazanoch Ob1, GyHKIIMOHUPOBAHKE STOTO BHUAA CY/IeOHOTO MPEICTABUTEIHLCTBA
HE JIOJDKHO MOPOKJATh HUKAKUX MPEMSITCTBUN M 3aTPYyAHEHUH B €ro MpUMEHEHUH.
CymiecTByromias ke cyne0Has IpakTUKa CBUIETEILCTBYET 00 oOpatHOM. Bo3Hukaer
BOIPOC, TMMOYEMYy TO, YTO KOT/A-TO PEIIaio MPOLecCyalbHbIE 3a7a4dl W II0
HE0OXOJMMOCTH BO3BPAILIEHO CETOHS, HE MOPOKIAET KEIAeMOro pe3yybTrara’?

[Touck oTBeTa Ha 3TOT BOMPOC MPHUBOJUT COUCKATENS K BBHIBOAY O TOM, YTO
BBEJICHHE B 3aKOHOJATEIHCTBO HOBOTO M BO3BPAIICHHE B HETO «CTAPOr0» JOJIKHO
COMPOBOXKAATHCS M3YyYEHUEM BCEro MO3UTHUBHOTO M HETaTUBHOIO OMNbITA UX
peanu3aiyy, aHAIM30M U MIPEBUICHUEM BOSHUKHOBEHUS MPOOIIEM, YTO HEBO3ZMOKHO
caenarb 0e3 oOpalieHus: K UCTOPUU OTEYECTBEHHOM I'pa)KAaHCKOM IMpolieccyaabHOM
HAYyKHU.

B cBsi3u ¢ 3TUM Ha CETOAHSNIHUI JI€Hb BaXKHO HE CTOJIbKO KOHCTAaTUPOBATh
MOSIBJIECHUE HOBBIX IMPOILIECCYATIbHBIX TOJOKEHUM, CKOJBKO OIEHUTh peajbHbIC
yCIOBUSI WX JIEWCTBHS W CO37aTh HAYYHYI0 OCHOBY i 3(deKTuBHOTO
ocyuiecTBiaeHus. Bc€ 3To 00ycnoBiIMBaeT MEPECMOTP MOHSITHS — CyIAeOHOro
MPEACTaBUTEILCTBA M €r0 COJAEpX aHUs, pa3pabOTKy MeXaHW3Ma peaTu3aliu
nosioskenus cratbu SO I'TIK P® (npencraBuTelbeTBa 10 HA3HAYCHHIO CY/Ia), a TAKKE
HEO0OXOAMMOCTb TEOPETUYECKOTO pa3rPaHUUYCHUS MOHATUN «TOJTHOMOYHS CYJeOHOTO
MPEACTaBUTENSI B TPAXKIAHCKOM CYIOMPOU3BOJICTBE» M <IIPOIECCyalbHBIE TIpaBa
CyneOHOro TpenacTaBuTeNs». PemeHne »TUX 3amad  OyJeT CIOCOOCTBOBATH
MOBBIIICHUIO KAaueCTBAa 3aKOHOJATENIbCTBA, YMEHBIICHUIO YHUCJIA TMOTPEIIHOCTEN B
CyneOHOM TMpakTUKe, MOBBIMEHUIO 3((HEKTUBHOCTH HHCTUTYTa CyAeOHOTO
MPEACTaBUTENbCTBA, @ 3HAYUT €ro BOCTPEOOBAHHOCTHU, U, B KOHEYHOM CHYETE,

00€eCrnevYeHnIO BBICIIEeH IEHHOCTH — MPaB U CBOOOT IMYHOCTH.
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CreneHb Hay4YHOH Ppa3padOTAHHOCTH TeMbl M TeOpeTHYeCKash OCHOBA
padorsl. IlpencraBurensiMu HayKd TPaXJaHCKOTO MPOIECCYalbHOTO MpaBa
TPAAUIIMOHHO  MCCIICIOBAINCH  IOJOXKEHUS  CyIeOHOro  IpeACTaBUTENIbCTBA,
MEPUOINYECKHA YACISUIOCh BHUMAaHHWE BO3HUKAIONIMM aKTyaJIbHBIM MpOOJIeMaM Ha
COOTBETCTBYIOIIMX JTalax pa3BUTHUS JAHHOTO MHCTUTyTa M CIocobam HX
pazpemieHusi. CylleCTBEHHBIM BKJIAJ B Pa3BUTHE CYACOHOTO IPEACTABUTEIHCTBA
BHECIIM HAay4HbIE PabOThI Takux yu€HbIX, Kak E.B. BacvkoBckuit, B.H. UBakun, .M.
WNneunckas, JI.O. Jlecuunkas, JI.b. Marnun, E.A. Hedearen, A.M. IlanbxoBckui,
0.X. Poxenkas, SA.A. Pozenbepr, K.1. Cxnosckuii, P.A. Cunopos, C.A. XanaTos,
B.M. Ilepcriok. KoMIIIEKCHBIM XapakTep IOCTAaBICHHOW IIEpE] COUCKATEIeM
npoOJsieMbl 00YCJIOBIMBAET OOpallleHUE K Pa3HOIIAHOBHIM HAyYHBIM HCTOYHHKAM.
TeopeTnyeckyro OCHOBY W OCOOYIO 3HAYUMOCTH JUIsl MCCJICIOBAHUSI UMETH TPYIbI
Takux mnpeacrasuteneit Hayku, kak C.H. AOGpamoB, C.A. Anéxuna, A.T. bonsnep,
JI.IT1. Barman, M.A. Bukyt, A.A. Bnacos, JI.B. BoiitoBuu, A.X. l'onsMmcTeH, A.l.
[otix6apr, M.A. I'ypsuy, P.E. I'ykacsa, A.A. Jlo6poBonsckuii, [[.P. Txammnos, [1.P.
Kapkos, 1.M. 3aiiues, H.b. 3eitnep, A.®. Kneitnman, E.b. Kneiin, A.®. Ko3znos,
D.E. Konokonosa, H.B. Kysueuon, E.I'. Jlucuusina, A.A. Menbaukos, K.A.
MansiieB, E.JI. Hesroguna, H.O. Hepcecos, I'.JI. Ocokuna, 11.B. PemerHukosa,
E.b. Poii, E.B. Canory6oga, E.I'. Tapno, I1.51. Tpy6uuxos, M.K. Tpeymnaukos, M.X.
Xyte13, A.B. Iluxouxwuii, H.A. Yeununa, J[.M. Yeuwor, O.Il. Yuctsikoa, M.C.
[[MakapsH, B.H. [lernos, K.C. Onenscon u ap.

Otmedasi CyIIECTBEHHYIO IICHHOCTh HW3YYCHHBIX pal0OT BBHIIIICHA3BAHHBIX
y4€HBIX, aBTOp JHWCCEpTAllMd  OOOCHOBBIBAET  3HAYUMOCTH  COOCTBEHHOTO
KOMIUIEKCHOTO HCCIIe/IOBaHHMSI BBIOpaHHOM TeMbl. OO0 STOM CBUIETEIbCTBYIOT
MPOJIOIKAIOIINECS B IOPUIUYECKON JHUTEpAType MHOTOYUCIEHHBIE TUCKYCCHUHU 10
BOIIpOCAaM  CYJeOHOTO  MpPEJCTaBUTEILCTBA, OTCYTCTBHE  3aKOHOAATEIHHOTO
peryiaupoBaHUs peanu3amnuu HOPMBI OTJICILHOTO BHUJIA cyneOHoro
MPEACTABUTENBCTBA - MO HA3HAYEHUIO CyAa, B TOM YHCIE, s TMOJOXKEHUH U
BBIBOJIOB, TPEOYIOIIUE CBOErO JAIBHEHIIIErO pa3BUTHS HE TOJBKO B TEOPETUUECKOM

HanpaBJICHUH, HO U C ITO3HUIUHU UX HpaKTquCKOﬁ 3HAYMMOCTH.



6

HakomienHnass teopeTudeckas U HOpMaTHBHas 0a3a ¢ ydé€TOM yKa3aHHBIX
00CTOSATEILCTB  OOYCIIOBHJIA  HEOOXOAMMOCTh  JTaJbHEHIIETO  MCCIIECIOBAaHUS
BBHIODAaHHOM TEMBbI, MOATBEPKIAaeT €€ aKTyalbHOCTb M SBIISIETCS OCHOBOM TMpH
BBITIOJITHGHUH HACTOSIICH ITUCCEPTAIMOHHOW paldOTh, MPEACTABISAIOMENH COOOM
aBTOPCKYI0  KOHLEMIUIO  CyIeOHOTO  MPEACTABUTENBCTBA B I'PaXKIaHCKOM
CYJIOITPOU3BOJICTBE.

O0bexkTOM  HCCIEIOBAHMS  BBICTYNAIOT  MPABOOTHOIICHUS  MEXKIY
NpEACTaBUTENIEM W TPEACTABIAEMbIM, MEXKAYy MPEICTABUTEIEM M CYIOM B
IPAXKJAHCKOM CYAOIPOU3BOJCTBE.

IpeameTom HCCJIe0BAHUS SIBJISIFOTCS MOHATHE cyieOHOTO
MPEICTABUTENBCTBA B T'PAXKIAHCKOM CYIONPOU3BOJICTBE, MPOIECCYaNbHBINA CTaTyC
CyneOHOTO TPEACTAaBUTENS W €ro TOJHOMOYHS, MEXAHW3M OCYIIEeCTBICHUS
Pa3IMYHBIX BUIOB CyZI€OHOTO MPEICTaBUTENIbCTBA, a TAKKE (PAKTOPHI, BIUAIONINE HA
NOBBIIIeHUE YHPEKTUBHOCTH UHCTUTYTA CYAEOHOTO MPECTaBUTEIHCTBA.

Heau u 3agauyu ucciaenoBanus. OCHOBHAsI 1€ padOTHI 3aKIIOYACTCS B
pa3pelieHuu CYIIECTBYIOIINX TEOPETHUECKUX M MPAKTUYECKUX MpoOieM cyneOHOro
MPEJACTABUTENBCTBA B TPAXKIAHCKOM CYJIONPOU3BOJICTBE; BBISIBICHUE MPUPOJIbI
BO3HMKHOBEHUS 3TUX MP0OIieM, 00001IeHIe HAKOTUIEHHBIX TI0 3TOMY MOBOJY JTAHHBIX
HAyKW M CylneOHOM TMpakTUKH, a Takxke pa3paboTKe HayYHO-TIPAKTUYECKUX
NpEVIOKEHU M PEKOMEHJAIMH MO  COBEPUICHCTBOBAHUIO  JICHCTBYIOIIETO
IPaKJAHCKOTO  MPOLECCYalbHOTO  3aKOHOJATENhCTBA B paMKax  IMPaBOBOIO
peryJMpoBaHus Cy1eOHOr0 NpeICTaBUTENbCTBRA.

Jns [IOCTHKEHUsI TIOCTABJICHHOW WENM OINPENENICHbl CISAYIOINE 3aauH,
OTpaXkarolllie KIIF0UEBbIE ACMIEKThl UCCIIEI0BAHMUS

- U3YyYUTh TEHE3UC CYyACOHOr0 MPEICTABUTEILCTBA B TIPAXKIAHCKOM
CYJIONTPOU3BO/ICTBE;

- ONpeAeNUTh TOHATHE CYyNeOHOTO MPEACTABUTENLCTBA B TI'PAXKIAHCKOM
CYJOTNPOU3BOACTBE U PACKPHITh €r0 MPUPOY U CYIIHOCTb;

- PacKphIThb COJEpKAaHWE M 3HAYEHHE MPOIECCYalbHO-TIPABOBOTO CTaryca

CyZ1eOHOTO TIPEICTABUTEIIS B IPAKIAHCKOM CYAOTPON3BOICTBE;
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- OIPENENUTh MECTO CYAEOHOTO MpEACTaBUTENs B Kiaccuukanum cyObeKTOB
TPaXKIAHCKOTO MPOIIECCYaTbHOTO TPABOOTHOIICHHS,

- BBIIBUTH MPOOJIEMY COOTHOIICHUS TOJTHOMOYHUH Cy/IeOHOTO MPEACTaBUTENS U
ero CyObeKTHUBHBIX MPOIIECCYAIbHBIX MPaB U 00s13aHHOCTEH;

- TIEPECMOTPETh W YTOYHUTH HAYYHYIO KIACCUPUKALWIO BUAOB CYIEOHOTO
IPE/ICTAaBUTEIBCTBA B COBPEMEHHOM T'PaYKTAHCKOM TPOIECCE B CBSI3U C MOSBICHHEM
npeactaBuTens, HasHadaemoro cymoMm (ct. 50 TTIK P®) wm HekoTOphIMH
U3MEHEHUsIMU Poccriickoro mporeccyaibHOTO 3aKOHOJaTeNIbCTBA,

- U3y4HTh, pa3paboTaTh U PACKPHITH EHCTBUE MEXaHU3Ma peaTnu3aiiid HOPMbI
0 CyIeOHOM MpeAcTaBUTEILCTBE M0 HaszHadeHuio cyna (ct. 50 I'TIK P®) ¢ yuérom
0000111eHUsI Cy/1IeOHOM MTPAKTUKU B XOJI€ €€ TPUMECHECHUS;

- BBIIBUTH (AKTOPBI, OKA3bIBAIOIIME BIMSHUE Ha (YHKIIMOHUPOBAHUE
WHCTUTYTa CyneOHOTO0 TIPEICTABUTENIbCTBA, W TPEUIOKHTH BO3MOXKHBIE MyTH
NOBBIIICHUS 3()PEKTUBHOCTH €r0 OCYIIECTBICHUS,

- U3YYHUTh NIEUCTBYIOIIEE 3aKOHOJATEIHCTBO B PaMKax MHCTHTYTa CYIAEOHOTO
IPEICTAaBUTENBCTBA B TPAKIAHCKOM TPOIIECCE, BBIIBUTH UMEIOIIMECS HEOCTATKH U
chopMynupOBaTh TPEIJIOKECHUS IO HW3MEHEHUI0O U JOTIOJHEHUI0 HOPMATHUBHBIX
MIOJIO’KEHUH B TEJISIX UX COBEPUICHCTBOBAHUS U PE3YJTbTATHBHOTO MPUMEHEHHSI.

Hay4yno-npaBoBassi u »>Mnupuueckasi 0a3a wucciaegoBanusi. OcoOoe
BHUMAaHHE B JHUCCEPTAllMU YACISUIOCH CYIIIECTBOBABIIEMY 3aKOHOIATEIHCTBY B
nepuop cyneoHor pedopmbel 1864 roga, a Takke NnepBbIM COBETCKMM JlekperaMm o
CyJZle B aCIEKTe PETyJIUPOBAHUS Cy/IeOHOTO MPECTABUTEIHLCTBA C IIEJIBIO BBISBICHUS
3HAYMMBIX JICMCTBOBABIIMX IIOJOKEHUM W LEHHOCTEH, KOTOPBIE II0 Pa3IUYHBIM
OOBEKTUBHBIM W CYOBEKTHBHBIM TMPUYMHAM OBUIM YTpau€Hbl B XOJI€ Pa3BUTHUSA
TPaXKIAHCKOTO MPOIECCYaTbHOTO TMpaBa, HO B HACTOSIIEE BPEMSI BO3BPAIIAIOTCS U
OTIPaBIBIBAIOT CBOIO HEOOXOTUMOCTb.

OtmenpHOE MecTO B paboTe 3aHUMAeT aHalu3 HOPM O CylaeOHOM
npeacrasutenbctBe  [TIK  PCOCP 1923 roma, OcHOB  rpakIaHCKOTO
cynonpousBoactBa Cotoza CCP u corosnbix pecnyonuk 1962 rona, a taxxke ['TIK

PCOCP 1964rona.
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OMmmnupuueckyro  0azy coctaBwi  Konctutryuuss P®, ¢enepanpHbie
KOHCTUTYLMOHHbIE 3akoHbl P®, dQenepanbupie 3akonbl P®, [lonoxenue o
Koncynsckom  yupexaenun P®, KoHCyabCkH€ KOHBEHIIMH, TOCTAHOBJICHUS
Kouncturynmonnoro Cyna P®, Bepxosaoro Cyna P® u Bricmiero ApoutpaxHoro
Cyna P®, cyneOHas mpakTUKa CyJI0B OOIIEH IOPUCIUKIIUN U apOUTPaKHBIX CYIOB.

Jlnst CPaBHUTEJILHO-IIPABOBOT'O aHaam3a BOIIPOCOB cyaebHoro
MIPEICTaBUTENHCTBA OBLIIM MCIOJIB30BaHhl HOPMATHBHO-TIPABOBEIE aKThl PecrmyOnuku
benapycs, Ykpannsl, MOJIJIOBBI.

MeTtoaoioruyeckasi 0CHOBa McCaeA0BaHusA. J[JIs pelieHns] TOCTaBICHHBIX B
paboTe 3amad COMCKAaTellb  HMCIOJB30BAJ COBOKYITHOCTH CIIOCOOOB HAYYHOTO
no3HaHus. OCHOBOIIOJIAralOMM METOJIOM IO3HaHUs ObUT M30paH JTHAICKTUYECKUN
merona. [Tomumo Hero B paboTe HMCHOIB30BaHBI APYTHE OOIIEHAYYHBIC M YACTHO-
HAay4yHbl€ METOJbl T[O3HAHMWS: AaHAJIUM3 W CUHTE3, JACAYKUMS W HWHIYKIUS,
HMCTOPUYECKHUI, CpPaBHUTEJIBHO-TIPABOBOH, bopMaTbHO-IOPUIUIECKHIM,
MOJEeMpOBaHuE, QYHKITMOHATHHBIN, TEPMEHEBTUICCKHU.

Hayuynasi HOBHM3HA JIMCCEPTALMOHHOIO MCCJICJOBAHUA OIPEICIACTCS
chopMyTUpPOBaHHBIMH BBIIIE EISIMUA M 3a/JadaMH, CIIOCO0aMU HMX pa3pelieHus, a
TaKXke coJepkaHueM B paboTe HOBBIX NPEMJIOKEHUM, HAyYHBIX OIpeaeeHUun
MOHATUHA U pEeKOMeHAauui. B nucceprauvu BOEpBbIE MPOBEACHO HCCIECIOBAHUE
HOBOTO BHa Cy/IeOHOTO MPEJACTAaBUTEILCTBA MO HA3HAYEHUIO CY/a, 3aKPEIIEHHOTO
ct. 50 I'TIK P®, packpbiBaeTcsi €ro cojepKaHue U JACHCTBHE MEXaHM3Ma IO €ro
peamu3auuu. I[IpenynoxkeHpl peKOMEHIAMU MO0 COBEPUIEHCTBOBAHUIO IPABOBOIO
pPETYIMPOBAaHUSI W TOBBINICHUIO A(PPEKTUBHOCTH OCYIICCTBICHUS WHCTUTYTA
Cy/IeOHOTO IPEACTAaBUTENIbCTBA B IPAXKIAHCKOM CYJIOTIPOU3BOICTBE.

HoBu3zHa paboThl HAXOAUT CBOE HEMOCPEACTBEHHOE BBIPAKEHUE B CIEIYIOIIUX
MOJIOKEHUSIX, BBIHOCUMBIX HA 3aIUMUTY:

1. Ha ocHOBaHMM KOMIUIEKCHOTO TEOPETUYECKOTO M MPAKTUYECKOTO aHaIn3a
CYIIHOCTH CyA€OHOr0 MPEACTABUTENBCTBA B IPAXKAAHCKOM MPOLIECCE YTOUHSIETCS €T0
ONpEJICTICHNE KaK OCHOBHOIO MOHsATUA. [Ipenyaraercss 3aKOHOJATEIBHO 3aKPEHUTh

CANHOC ITPAaBOBOC IMOHATHC ZPGWCOGHCKOZO npoyeccyalbHoco npedcmaeumeﬂbcmea -
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3TO HOPMATUBHO YPETYJIHPOBAaHHAS MpoOIlecCyalibHasl IEATEIBHOCTD Juia (CyaeOHOTro
NPEJCTaBUTEINS), YYACTBYIOUIETO B TPAKIAHCKOM CYIOIPOHU3BOJCTBE B HHTEPECax
CTOPOHBI, TPETHETO JIMIIA, 3asIBUTEIIS U 3aHHTEPECOBAHHBIX JIUI] B LEJSX OKA3aHHUS UM
MOMOIIM B peaM3aIi MPOIECCYyATbHBIX MPAaB W HWCIOJHEHUS MPOIECCYaTbHBIX
00s13aHHOCTEH.

2. B cBBHW ¢ WUBMEHEHHAMH B TPAXKTAHCKOM  TPOIECCYaATbHOM
3aKOHO/ATEJIbCTBE, KOTOPHIE CYIIECTBEHHO OTPa3WJIMCh Ha MPOLECCyaIbHOM
MOJIO’KEHUH HEKOTOPBIX YUYACTHUKOB TPAXKIAHCKOTO CYIONMPOU3BOICTBA, B TOM UHUCIIE
U CcylAeOHOM TpencTaBuTeNe, OOHOBJICHHEM TMoOHsATUHHOTO ammapara [TIK PO
00OCHOBBIBAETCS HEOOXOAMMOCTh IEPEeCMOTpa MPaBOBOTO  TOHATHSA  <«IHII,
YUaCTBYIOIIMX B JIENE€» M €ro COJACpPKAHHWE, a TaKKe IepecMOoTpa yCTOSBIICHCS
KJIacCU(pUKAMU CyOBEKTOB TPa)XJAaHCKOTO IMPOLECCYaIbHOTO MPABOOTHOIICHUS U
ompeseNieHus] KPUTEpUs I UX pa3felieHus U3 oOIIe COBOKYIMHOCTH YYaCTHHUKOB
Ipa)IaHCKOTO CyAonpou3BojacTBa. [lpennmaraercs, B3sSB 3a OCHOBY, B KadecTBE
KJIAaCCU(DUKAITMOHHOTO TPHU3HAKA TOJBKO FOPUAMYECKHI HMHTEPEC, BCEX yUaCTHHUKOB
Ipa)XIaHCKOTO MPOIIECCYaTbHOTO MPABOOTHOIICHHUS, KPOME Cy/a, Pa3le/iuTh Ha TPH
TPYTIIIbL

1) ruya, yuacmesyrowue 6 denre (CTOPOHBI, TPETHH JIUIA, 3ASIBUTCIH U JIPYTHE
3aMHTEPECOBAHHBIC JIMIA IO JeaM 0COo00TO MPOW3BOJCTBA U IO JEJaM,
BO3HUKAOIIUM U3 ITyOJUIHBIX TPABOOTHOIIECHUH);

2) yuacmHuku cyoonpouzeo0cmed, 6blcmynaowue 6 3auumy npaes, c60o600 u
3AKOHHBIX UHMeEpeco8 Juy, ydacmeyrnowux 6 oOeie (IPOKypop, JIHIIA,
oOpararoniiecss B CyJ 3a 3allUTON TpaB, CBOOOM M 3aKOHHBIX MHTEPECOB
APYTUX JIMIl WIA BCTYMAIOIIME B MPOILECC B IENAX JAadd 3aKIIOYCHUS TI0
OCHOBaHUSIM, MpeNycMOTpeHHbIM cTaThsiMu 4, 46, 4/T'TIK PO, cynebubie
PEICTaBUTEIH;

3) yuacmuuku cyoonpouzeoocmea, cooeticmayiowue npasocyouio (CBUIETENH,
9KCIIEPTHI, IEPEBOTUUKH, CIICIIHAITUCTHI).

[Ipu3nanne  mpeaIOKEHHON  Kiaccu(UKAaMe  MO3BOJUT  ONPEISTHUTH

(I)aKTI/I‘-IeCKOG u npouecCCyajibHOC IIOJIOXKCHHUC Y4aCTHHUKOB TpaXKaaHCKOIO
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IPOIECCYaTbHOTO TPABOOTHONICHHS, W YTO CaMO€ IJIABHOE ]I HAac — MECTO
IPaYKTAHCKOTO MPOIECCYATLHOTO MPEACTABUTENS CPEIU HHX.

3. OOOCHOBBIBAETCS  OIpPEICICHUE TMOHATUS IMOJHOMOYUH  CyIeOHOTO
NPEJICTAaBUTENII B TPAKIAHCKOM  CyIONpOM3BOACTBe.  IlpemmaraeTcs 1o
NOAHOMOYUSAMY ~ TIOHMMAaTh  O(GUIMANIBHO  MPEAOCTaBICHHYIO  (MOJYYCHHYIO)
BO3MOYKHOCTh cyaeOHOro HpECTaBUTEIIS COBEpILAThH orpeieIEHHbIC
nporeccyaabHbIe ICHCTBHSI OT IMEHH U B MHTEpEcaxX JPyroro JIMIIA.

4. BeplsBieHa NpaKkTUYeCKas HEOOXOIMMOCTh OTIPAHHYCHHS ITOJIHOMOYHMN
CyIeOHOTO TPEICTABUTENII OT €r0 CaMOCTOSTEIBHBIX IPOIECCYaTbHBIX IpaB H
00sI3aHHOCTEH, HaJMYMe W peanu3alis KOTOPBIX HE 3aBHCAT OT BOJICH3bSIBICHUS
npezcrapiasieMoro Jmna. CyneOHbBIN MpeICTaBUTEIb MOJB3YETCS CYObEKTHBHBIMU
IIpaBaMH B TPAKIAHCKOM CYyJIOIPOU3BOJICTBE CAMOCTOSTEIBHO, XOTsI, HCCOMHEHHO, B
UHTEpecax MPeICTaBIIeMOT0 UM JIUIIA.

5. O0GOCHOBBIBAETCS MPEUIOKEHNUE 00 HCKIFOUECHUM W3 YHCIa TOJTHOMOYHH
cyneOHoro mpencraBuTes, Mo HazHadeHuto cyna (ct. 50 ['TIK P®) obGxanoBanue
CYJICOHBIX IOCTAHOBJICHHH, TOCKOJBKY OHO SIBIIIETCSI €r0 CaMOCTOSTEIbHBIM
IPOIECCYaTbHBIM MPABOM, HEOOXOJAMMOCTh KOTOPOTO TOATBEPIKIAACTCS PEATHSIMH
CyZcOHOM TPAKTUKH.

6. IlpemnaraeTcsi 3aKOHOJATEIIHO 3aKPEMUTh IOJHOMOYHS CYJIeOHOTO
NPEJICTAaBUTENISI B TPaXXTaHCKOM CYJIOTPOM3BOJACTBE B BHJIC HCUCPIBIBAIOIICTO HX
NepeYHs, KOTOpbIE JIOJDKHBI OBITh OrOBOPEHBI B JIOBEPEHHOCTH, BBIIAHHOM
npeacTaBisieMbiM  JTUIOM.  OJHOBPEMEHHO, PEKOMEHIYETCS JIOMOJHUTH OTOT
nepeyeHb IOJIHOMOYMH TaKMMH Kak: TOJNMCAHWE 3asBICHUS O TEPECMOTpE
CyJIeOHBIX aKTOB IO BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM, 3asBJICHUS 00
o0ecreYeHNH NCKa U HEKOTOPBIMU JIPYTUMH.

7. OOoCHOBBIBacTCS HEOOXOJMMOCTh YdYacTHs ajJBoKaTta, B KauecTBE
NpPEJCTaBUTENS [0 HA3HAYCHUIO Cyla B TPAXKIAHCKOM CYJIONPOU3BOACTBE W
CYIIIECTBOBAHKE ITOTO CAMOCTOSTEIILHOTO BUIA CyIe€OHOTO MPEICTABUTEILCTBA.

8. IIpemnararoTcst i1 3aKOHOAATEIIBHOTO 3aKPEIUICHUSI OCHOGHbIE INEMEHMbl

mexanuzma peanusayuu noaodxcenuss cm. 50 I'TIK P®, COBOKYMHOCTh KOTOPBIX
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HampaBlieHa Ha TMOBBIIEHUE 3(PPEKTUBHOCTH OCYIIECTBICHUS JaHHOTO BHA
CyJIeOHOro MpeACTaBUTENLCTBA. Llernouka B3auMOCBSI31 3JIEMEHTOB 3TOT0 MEXaHU3Ma
TaKOBa:

1) oTcyrcTBHME TPEACTABUTENS Yy OTBETYMKA, MECTO JKHTEIBCTBA KOTOPOTO
HEU3BECTHO;

2) BBIHECEHHE CYIOM ONpEICICHHS O HAa3HAYCHWU IPEICTABUTENS, KOTOPOES
BCerJa JIOJDKHO OBITh MOTHMBHUPOBAHO M OOOCHOBAHO  JOKAa3aTeIbCTBAMHU
HEM3BECTHOCTH MECTa JKUTENbCTBA (MPEObIBAHMS) OTCYTCTBYIOIETO OTBETYMKA,
KpOME TOTO, HalPaBUTh €ro HEOOXOAMMO B OTPECIEHHOE aIBOKaTCKOE 00pa3oBaHKe
3a0J1arOBpEMEHHO, C yKa3aHUEM MECTa U BPEMEHH Cy1Ie0HOTO 3ace/IaHus;

3) BbIaUa Opjiepa KOHKPETHOMY aJBOKATy COOTBETCTBYIOILETO aJBOKATCKOTO
oOpa3oBaHMsi, ¢ 00s3aTeNbHBIM YKa3aHHEM HOMepa TpakIaHCKOTO [ena, Npu
PacCMOTPEHUH KOTOPOTO eMy NMPUAETCS y4aCTBOBATb;

4) pe3ynbTaT: a) TOCTAHOBJICHHE Cy/Aa, KOTOPBIM JIEJO paspemactcs I0
CYLIECTBY JIMOO SBJISETCS 3aKIIOUUTENbHBIM ONpPEEICHUEM, KOIHI0 KOTOPOTO
HEO0OXOJMMO HANpaBUTh B aJIPEC aJIBOKATCKOTO OOpa3oBaHUs IJisi O3HAKOMJICHUS U
BO3MOKHOTO 00’KayioBaHus; 0) BRIHECEHUE ONPEeICHNs 00 oIuiaTe TpyAa aJBoKaTa,
y4acTBOBABIIETO B IMpoliecce, MO €ro 3asBieHuto. J[aHHoe omnpezaesieHre o0 oriaTe
TpyJa aJiBOKaTa, 3aBEPEHHOE T[e4YaTbi0, HAMpaBIsETCS B COOTBETCTBYIOMIYIO
¢uHaHCOBYIO CIy)Oy (OpraH), B YAaCTHOCTH, CYyACOHBIH JemapTaMeHT JJis
IEPEUYUCIICHNsT yKa3aHHbIX B HEM CpeACTB Ha Tekymuid (pacuérHblii) Cuér
aIBOKaTCKOro 00pa3oBaHUsI.

B cBsi3u ¢ M3M0KEHHBIM MPEJIaraloTcsi COOTBETCTBYIOIINE JOTOIHEHUS B CT.
SOITIK PO «lIpeacraButenu, Ha3HAYAEMbIE CYIOM.

9. Ilpennaraercs pacuuputb npumenenue cyaom ct. SOT'TIK P® no genam o
NPUHYIUTEILHON TOCMIUTAIN3AlUN TPAXKIAHUHA B ICUXUATPUYECKUIN CTallUOHAP WM
0 MPOJUICHUH CPOKA MPUHYAUTEIBHON TOCHUTAIM3AIMN TPAXKIAHUHA, CTPAIAIOIIETO
NICUXUYECKUM pAacCTPOMCTBOM, TJ€ B CilIy4dae OTCYTCTBUS TMPEACTABUTENS Y
rpaKJaHuHA, B OTHOILIEHUH KOTOPOTO PEIIAeTCsl COOTBETCTBYIOIIUNA BOMPOC, CYJl MOT

OBl Ha3HAYATh aJBOKaTa B Ka4CCTBC cyae6H0ro NpCaACTaBUTCIIA. KpOMe TOro, 1o TcM
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KATErOpusM J€J, B KOTOPBIX JAEUCTBYIOIIEE 3aKOHOJATEIBCTBO MPEAOCTABISAET
HECOBEPILICHHOJIETHEMY JIMILly MpaBo oOpamarbcsi B CyA 3a 3allUTOM CBOUX
MHTEPECOB  CAMOCTOSITEIBHO B CiIy4asX IPOTHBOIOJIOKHOCTH MaTepUAIIBHO-
[IPaBOBBIX MHTEPECOB MEXKAY HUMU U HUX 3aKOHHBIMU IPEICTABUTEIAMH TAKXKE
OPUMEHATh MpOLENypy Ha3HAueHHUs CyIOoM ajJBokara. Takum oOpaszom, Oyzer
JNEHUCTBUTEIILHO PEaIU30BbIBATECA KOHCTUTYLMOHHAs TApAaHTUS Ha IIOJIy4CHHE
KBATM(ULIMPOBAHHON  IOPUIMYECKOM TOMOIIM TpaxJaHaM B  TPaXKIAHCKOM
CyJIOIIPOU3BOJICTBE.

10. BeisiBieHB HEKOTOpbIE HEAOCTATKU MPABOBOTO PETYIMPOBAHUSA B paMKax
CyIeOHOr0 MPEeACTaBUTENbCTBA U MPEAaraloTcs COOTBETCTBYIOIINE PEKOMEHIAINH
110 YTOYHEHUIO, BHECEHUIO U3MEHEHUI U TONIOJHEHUH B JIEHCTBYIOIIEE TPAXKIAHCKOE
IIPOLIECCYaIbHOE 3aKOHOAATENIBCTBO B LEJAX €TI0 COBEPIICHCTBOBAHMUS

- 1eJ1€C000Pa3HO NPEIYyCMOTPETh 3aKOHOJAATEIbHO BO3MOYKHOCTb Y4YacTHUs

CyJIeOHOI0 MPEACTABUTENS B CyJaX BTOPOM MHCTAHLIUM, NTPU 00KATOBaHUU UM

3aKJIIOUUTENbHBIX CyNEeOHBIX MOCTAaHOBJIEHUI, B CBA3M C 3TUM HEOOXOIUMO

3aKpeNuTh HOPMY, OCBOOOXKAAIONIIYI0 aJBOKAaTa [0 HA3HAYEHHUIO OT

O0s3aHHOCTH MO yIjaTe TOCYAapCTBEHHOM TMONUIMHBI MpH  ToJaue

aleJUIIUOHHBIX U KaCCAIl[MOHHBIX XkaJlo0;

- HOPMAaTUBHO 3aKpPENUTh MOCTOSIHHBIE PEKBU3UTHI UCKIIIOUUTENIBHO CYJEOHOMN

JIOBEpEHHOCTH B BUJIE OTHENBbHON cTaTbu «Dopma H coaepxkaHue cyaeOHOI

JOBEPEHHOCTH;

- YperyaupoBaTh TPakJaHCKHUM IPOLECCYaJbHbIM KOJEKCOM BO3MOKHBIE

CUTyallMH, KOrjga IIpU pPAcCMOTPEHUM TPAXKIAHCKOTO Jejla B CyHAe

OJIHOBPEMEHHO Y4aCTBYIOT HECKOJIbKO JIOTOBOPHBIX CyJeOHBIX

MPEACTABUTENEH OT  OJHOrO0  MPEACTaBISEMOro  JMUa, B  Clydasax

BO3HMKHOBEHUS  HECOIJIACOBAHHOCTM WM INPOTMBOPEYMBOCTH B HX

IPOLECCYaIbHBIX JAEHUCTBUAX, @ UMEHHO, NPEJOCTABUTh Cyly IIPaBO IPU3HATH

o0si3aTeNbHBIM ~ y4acTH€ B CyJeOHOM  pa30upareibCTBE  Camoro

NpeaACTaBIIEMOI 0, IJIsI BRIACHCHUSA €0 BOJICU3BIBICHUA, H HCKOTOPBIC APYIruc.



13

Teoperuyeckass ¥  nNpakTHYecKas  3HAYMMOCTb  HCCJIEIOBAHMSI.
D¢ dexTrBHOE MPABOBOE PETYIUPOBAHNE 3aBUCUT HE TOJBKO OT BBICOKOTO KaueCTBa
3aKOHOJIaTE€NLCTBA, HO M OT TOro, HAaCKOJbKO OHO BOCTPEOOBAaHO OOIIECTBOM H
KakoBO oTHomeHue Kk Hemy. CdopMmynupoBaHHbIE B  JUCCEPTALUOHHOM
MCCJIEIOBAHUM BBIBOJIBI U TIPEJIOKEHHMSI MMO3BOJISIIOT BHECTH ONpPENENIEHHbIN BKJIaJ B
pelIeHre NUCKYCCHOHHBIX BOIPOCOB O TOHSTHH CYIEOHOTO MpeICTaBUTEILCTBA,
IpOLECCYaJIbHOM CTaTyce CyIAeOHOro NpEeACTaBUTENss B TPaXIaHCKOM MpoIEcce,
MOHATUU TOJHOMOYMM U MX OTJIMYUS OT MPOILIECCYaJbHBbIX MpaB M 00SI3aHHOCTEH,
BUJaX Cy/eOHOTr0 MPeICTaBUTEIbCTBA U JP.

B pabore coxepkaTcsi OTHENbHbIE TMOJOXKEHUS M PEKOMEHAAIMH IS
3aKOHOTBOPYECKOM W  MPABONPUMEHUTEIBHOM  JIESITENIbBHOCTH IO  BOIPOCaM
3¢ (HEeKTUBHOCTH CyIeOHOTO MPEICTaBUTENCTBA B TPAXKIAHCKOM CYIOMPOU3BO/ICTBE,
KOTOpbIE TAKKE MOTYT MPUMEHSTHCA JJIA JAJbHEHUIEro ero pa3BUTHUS U U3YUYCHHUS.
ABTOpOM pa3pa0OTaH ONTUMAJbHBI MEXaHM3M peallu3alui  TPaKIAHCKOM
IPOLECCYaJTbHOW HOPMBI O MPEICTABUTENBCTBE IO HA3HAUYECHUIO CyAQ, KOTOPBIHA
Oyner  cmocoOCTBOBaTh  HEOOXOAMMOMY  BOCIOJHEHUIO  CYIIECTBYIOILIETO
3aKOHOJATEIBHOrO0 Tpobera B €ro NpaBOBOM peryiupoBaHuu. Kpome Toro,
pe3ynbTaThl MCCIEAOBAaHUS MOTYT OBITh HCIIOJIB30BAaHbI B YYEOHOM MpoIlecce B
paMKax IMpenoiaBaHus Kypca rpaxk/;IaHCKoro npoleccyaibHOro Mpasa.

AmnpoOanusi pe3yJibTaTOB AUCCEPTALMOHHOIO UccaenoBanus. J(uccepranus
BBITNIOJIHEHA U OOCY’KJ€Ha Ha 3acelaHusix kadeapbl rpaxaaHckoro mnponecca ['OY
BIIO «CaparoBckas rocyiapcTBeHHas akajaemus mpaBa». OCHOBHbBIE TEOPETHUECKUE
MOJIOKEHUS, BBIBOJABI W TPEIJIOKECHUS WCCICAOBaHHUS OBUIM WM3JOXKEHBI W
onyOJIMKOBaHbl B paboTax aBTopa. Pe3ynbrarhl OucCepTallMOHHOIO HCCIEIOBAHMS
JOBOJWJINCH COMCKATElIeM J0 CBEICHHUS HAYYHBIX M MPAKTUYECKHX PAOOTHUKOB B
JOKJIagaXx Ha HaydHod KoHpepeHiuu <«lIpaBoBas monuTuka: ¢GeaepaabHble |
pernoHanbubie 1podmeMbr» (22-23 urons 2000 roga B r. CapaToBe); Hay4HO-
npakTHUecKoi KoHpepeHimu, nocpsmmenHoi S0-tetuto KonBenuuu no 3ammure npas
yelloBeKa M OCHOBHBIX CB0OOx (mekabpp, 2000 r. B r. CapaToBe); HaydHO-

OPAKTHUECKOH  KOH(PEpEeHUMH  «AKTyaldbHbIE  MPOOJEMBI  MPOLECCYaTbHOM
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muBrEcTHYeCKOr Hayku» (19-20 centsiops 2002 roma r. CapaToB); HMCTOPHUKO-
IpaBoBbIX 4TeHUAX namsaTd b.B. Bunenckoro «l'ocynapcTBeHHO-IPAaBOBBIE HIEH,
UHCTUTYTHI B yupexaenus Poccun B XIX- Hagano XX BB.» (17 despans 2003r. B T.
CaparoB); MEXIyHApOJHON HAay4HO-TIpaKTHYECKOW KoH(epeHmu “lIpumeHeHus
HOPM TpaXJaHCKOTO 3aKOHOAATENbCTBA B  YCIOBUSX Pa3BUTHS  PHIHOYHBIX
ornomrenuit” (K 10s1etuio 'K P®) (1-2 oktsi0pss 2004 r. B r. CaparoB); Hay4HO-
npakTHueckoi koHpepeHmn «Teopetuko-npoueccyanbubie mpoodaemsr I'TIK u ATIK
P®: nyrm um crmocoOsl mx pemenus» (Mai, 2005 r. B r. CapaTtoBe); HaydHO-
OpakTHUeCKON KoH(pepeHuun «Pojb aIBOKaTypbl B CTAHOBJICHHM TPaXTAHCKOTO
obmectBa B Poccum» (15-16 nmexabpsi, 2005 r. B r. CapartoBe). Matepuais
JUCCEPTAILIMOHHOTO HUCCJIEOBAHMS MCHOJB3YIOTCS aBTOPOM TMpPU  IPOBEACHHUU
npakTuueckux 3aHsatui co cryaeHtamu 'OY BIIO «CapaTtoBckasi rocy1apcTBEHHAas
aKaJeMus TpaBa» MO Kypcy TIPaKJAHCKHI IMpollecC W HalMCaHUsi UMH KYPCOBBIX
pabor.

Crpykrypa amcceprauMm oOYCJIOBJI€HA LENbI0, 33JadyaMHd U JIOTMKOU
UCCJIEIOBAHMSI, a TaKK€ YPOBHEM HayudyHOU pa3paOOTKu BHIOpaHHOW Tembl. Paborta
COCTOMUT U3 BBENEHUS, TPEX TIIaB, O0bEIUHAIOMIUX JAEBATH MaparpadoB, 3aKIOYCHUS

1 6ubImorpadUuecKoro CryucKa UCHoJIb30BaHHOM JTUTEPATYPHI.

OCHOBHOE COJAEPKAHUE PABOTbI

Bo BBegeHHM 00OCHOBBIBAeTCS BHIOOpP M AKTYaJIbHOCTh TEMBI, OMPEIEIISIOTCS
e¢ wmeaM MW 3aJayd, OTMEYaeTcsl CTeleHb pa3padOTaHHOCTH, YKa3bIBAETCS
METOJI0JIOTUYECKAs, TEOPETHUECKAsl, SMIIMPUUECKAss © HOPMATUBHAsI OCHOBBI pa0OTHI,
TeopeThyecKkass M NpaKThdyeckas 3HAYMMOCTb JIUCCEPTAIIMOHHOTO HCCIEOBaHUS,
OPUBOJATCS JaHHbIe 00 ampoOanuu paboOThl, pPAaCKpbIBAaeTCS Hay4yHas HOBU3HA,
(bopMyIHPYIOTCS OCHOBHBIE TOJI0KEHHUS, BRIHOCUMBIE Ha 3aIUTY.

I'naBa nepBasi — I "eHe3Hc cy/1e0HOI0 NMPeACTABUTEIbCTBA B IPAKIAHCKOM
CYAONPOM3BOACTBE» - COCTOUT U3 JIByX maparpagos.

IlepBblit mnaparpa¢ - «Bo3HMKHOBEHMEe W pa3BUTHE CYyIeOHOIO

NPeJCTABUTEIbCTBA C APEBHEHIINX BPEeMEH 10 OKOHYAHHMIO cy1e0HOoH pedopMbl
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1864roaa» - MOJHOCTHIO MOCBSIIEH UCTOPUH BO3HUKHOBEHHMSI M PA3BUTHS Cy/IeOHOTO
MIPEICTaBUTENHCTBA B YKA3AHHBIN MTEPUOI, U3 KAKUX AJIEMEHTOB OH CKJIAJIBIBAJICS, KaK
U KOIJla MPOUCXOAWJIM B HEM M3MEHEHHMS, HCCIEAYIOTCS OCOOEHHOCTH €ro
CTAHOBJICHUS U TCHICHIINH PA3BUTHS B CyIOMPOU3BOCTBE.

N3yyeHnne COOTBETCTBYIOIIETO MaTepHalia MO3BOJUIO aBTOPY OTMETUTh, YTO
MHCTUTYT CyAI€OHOr0 MpEeACTaBUTEILCTBA B TOM BHUJE, B KAKOM IPEJICTABIISIEM €T0 B
HACTOSIIIEE BPEMs, MPAKTUYECKHU TOSBUJICS HE cpa3y. Pa3BuBasics oH HEOJHOPOIHO, B
UCTOPUYECKUX 3aKOHOJATEIbHBIX aKTaX HMMEJIOCh pPa3JIMYHOE €ro BbIPAXKEHUE.
[TockonbKy MepBOHAYAIBHO HEOTPAHUYEHHO TOCIIOICTBOBAI TIPUHIIUI JTUYHON SBKH,
TO CyZeOHOE MPEACTAaBUTEIHCTBO B TEUCHHE JIOJITOTO BPEMEHH CYIIECTBOBAJIO HAPSITY
C MPaBO3aCTYITHUYECTBOM, & TO U CIMBAJIOCH C HUM, HO BCE-TaKU €ro BO3HUKHOBEHHE
OTHOCHUTCS K Oojee TO3AHEMY TMEpUOAY BPEMEHH, YeM  TIOSIBICHHE
paBO3aCTyTHUYECTBA.

Nmeromiee paznuuHoe K cede OTHOILIEHHE CyAeOHOe MpeaCcTaBUTENhCTBO
BIIEPBBIE TMOJIYYWJIO HOPMATHBHOE 3akperuieHne Ha Pycu B lIckoBckon cynHou
rpamote. bosbluii MHTEpec B TEOPETMYECKOM IUIaHE mpeacTaBiseT akT Kpatkoe
M300paKEHHE MPOIECCOB WM CYNEOHBIX TSHKO, B KOTOPOM OBUIO MTPOBEICHO YETKOE
pasneneHue CyObeKTOB MPEACTABUTENLCTBA B CYJIONMPOU3BOJICTBE Ha <«AJBOKATOB U
MOJIHOMOYHBIX», KOTOPbI€ COOTBETCTBEHHO BBITIOJIHSUIA (PYHKIIMU MPABO3ACTYITHUKOB
u npencraButeneii. OMHAKO TPOTPECCUBHAS IEJb Pa3ACIICHHUs CTaTyca CyOBEeKTOB
IPEICTABUTENbCTBA B CyJ€ HE OblIa JIOCTUTHYTA, T.K. B CAMOM 3aKOHOJATEIbHOM
aKTe WX MPOIECCYyATTbHOE TIOJIOKEHUE ObLIO UIACHTUIHBIM.

B cBsi3m ¢ 3TMM, Ha3peBIIas HEOOXOIUMOCTH PePOpPMUPOBAHUS CyIEOHOTO
NpeCTaBUTENIbCTBA OblIa ocymiecTBieHa CyneOHbpiMU ycTaBamu 1864 roja, 1enbro
pebopmbl  ObIIO  co3gaHWe MPOPECCHOHANBHBIX MPABO3ACTYITHUKOB B  JIHIIC
MPUCSHKHBIX MOBEpeHHbIX. Ho M 3T0 HauMHaHUWeE, B CHIIy OOBEKTUBHBIX MPHUYMH, HE
OBLJIO JOBEICHO /10 KOHIA, KPYr CyAeOHBbIX MpEACTaBUTENEH CHOBA ObLI pacIIMpeH
YaCTHBIMH TOBEPEHHBIMHU ¥ MHBIMH JIUI[AMHU.

[IpoBeass UCTOPUKO-TIPABOBONM W CPABHUTEIBHO-TIPABOBOM aHANIU3 pPa3BUTHS,

aBTOp  oOOpamaeT BHUMAaHME HAa  OTEYSCTBEHHBIM  HCTOPUYCCKUN  OTBIT
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pedopMupoBaHus CyIAeOHOrO TMPEACTABUTENLCTBA M €r0 pe3ylbTaThl, 3HAHUE
KOTOPBIX TO3BOJMT pelaTh BOMPOCH MPEOOpa3OBaHUs M COBEPLICHCTBOBAHUS
COBPEMEHHOT0 IPaKJaHCKOTO MPOLIECCYAIBHOTO IPECTaBUTENbCTBA.

Bropoii maparpagp — <« CyaeOHoe NpPeACTABUTEJBCTBO B COBETCKOM
rPa’kIaHCKOM  CYJAONMPOU3BOACTBE» - TIOCBSIIEH HCCICIOBAHUIO Pa3BUTHUSA
CyIeOHOr0 TMPEACTABUTENbCTBA B COBETCKMH MEpHOJ, TJ€ YKa3aHO Ha
HEBOCTPEOOBAHHOCTH €TI0 B CUCTEME CIICACTBEHHOTO THIA CYAOMPOU3BO/ICTBA.

ABTOp OTMEYaeT, YTO CTAaHOBJIEHHWE CyAEOHOr0 IPEICTaBUTENbCTBA B
COBETCKOM T'PakKJJaHCKOM CYJOIPOU3BOJICTBE UMEET CBOIO LIEHHOCTh M 3HAYUMOCTb.
OTMeHa MHCTUTYTA MPUCSKHBIX U YACTHBIX MIOBEPEHHBIX U 3aKpEIJICHHE MpaBa ObITh
IPEJCTAaBUTEIEM B CyJaX TOJBKO TEM JIMIAM, KOTOPbIE COCTOSJIM B KOJUIETHH
PABO3aCTYIHUKOB, SABISJIOCH (DAKTUYECKH OYEPETHOW TIOMBITKOM  CO3AaHUS
UCKJIIOYUTEIBHO MPOPECCUOHAIBHOIO MPAaBO3aCTyIIHUYECTBA. VIcTOpHUECKUid ONBIT
IIOKa3bIBA€T HaM OYEBHUJHBIM pPE3yJabTaT — TOCYJApCTBO OBLUIO HE B COCTOSIHUU
o0ecnevynTh IPUANIECKON MOMOIIBIO BCEX HYXAAIOMIUXCS B HEH.

Heo0OxoauMocTh cTaOMIIBHOTO 3aKPEIUIEHHs HOPM O MOPSAKE 3alIUThHI IIPaB U
MHTEPECOB IPak/laH U opranuzanuii 6s1a Beipaskena B mpunsatom ['TIK PCOCP 1923
rofa, KOTOPBIM 3aKpemisia MOJOXKEeHHE 00 AaKTUBHOCTH, WHHUIMATUBE U
CaMOCTOSITEJIBHOCTH ~ CyJa B  TIpaxkJaHCKOM  npouecce. HenpumeHumocTtsb
COCTA3ATENBLHOCTH O0BSCHATIACH c1a00 Pa3BUTHIM MHCTUTYTOM CYIEOHON 3alUTHI, a
oOecnieunTh OecIIaTHON HOPUINYECKONW MOMOIIBIO BCEX HYKIAIOLIUXCS B HEM, Kak
y’K€ 0TMEUasoch, TOCYAapCcTBO ObUIO HE B cocTosiHuU. Bmecte ¢ tem, rmasa 2 ['TIK
PCOCP 1923 roma Obuta MOTHOCTHIO TIOCBAINIEHA HOpMaM O TpaBe Ha
IPEICTaBUTENBCTBO, YTO MOBJIMSUIIO HAa JalbHENIIEE pa3BUTHE STOTO HHCTUTYTA, a 3TO
ONMarompusiTHO  OTPa3uWjoCh B IEJIOM HAa  POCCHUHCKOM  TPa)KAaHCKOM
CyJONPOU3BO/ICTBE, [T03BOJIUB EMY CTaTh ACHCTBUTEIBHO COCTI3aTEIIbHBIM.

JlenaeTcss  BBIBOJ, YTO B pe3yiapTaTe MNPOBEAEHHON  KoaupuKanuu
IPaXKTAHCKOTO MPOLIECCYaTbHOTO 3aKOHOAATENbCTBA, KOTAa Obutd MpUHATHI OCHOBBI
rpaxnaanckoro cyaomnpoussojctsa Corosza CCP u coro3HbIX peciyOiuk, a Ha ux 0ase

TPKIAHCKHE TPOILECCYaTbHBIE KOJCKCHI COIO3HBIX PECHyOianK, TO B HHUX
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3aKpEIUISUIUCh HOBBIE TMOJIOKEHUS O CYIEOHOM IMPEACTaBUTEIBCTBE C YUETOM BCETO
JY4YIIEro, YTO UMEJIOCh B paHee JEeUCTBYIOIIEM 3aKOHOIaTEIbCTBE M OMpPaBIasio ceOs
Ha npaktuke. B Toxxke Bpems, ¢ npunstueMm ['TIK PCOCP 1923 roma, B koTopom
OBUIO 3aKpeIJICHO MPaBO Ha MPEICTABUTEIBCTBO TOJBKO CTOPOH U IMOCIETYIOIIUM
MOCTENEHHbIM  pPePOPMUPOBAHUEM  CYJIEOHOTO  MPEACTAaBUTEIbCTBA,  MOXKHO
KOHCTaTUPOBaTh, YTO OOJIBIIMHCTBO MPOLECCYAIbHBIX HOPM BBIJIEPKAJIA UCIIBITAHUE
BPEMEHEM U MIPOJIOJDKAIOT OCTABATHCS AKTyaJIbHBIMU HA CETOHSIITHUMN JICHb.

I'naBa BTopas — «Hekoropble TeopeTHYeckHe BONPOCHI TPAKIAHCKOIO
NMPoIecCyATHHOT0 MPEACTABUTEILCTBA» - COCTOUT U3 TPEX maparpados.

IepBoiii maparpagp — <«dloHsiTHE TIPaXKAAHCKOrO MNPOLECCYATBHOIO
NpeICTABUTENbCTBA» - TOCBSIIEH ONPEJEICHUIO TMOHATUS MPEACTaBUTEILCTBA B
IPaXXTaHCKOM CyJIOIPOU3BOICTBE.

[Ipu omnpeneneHUM TOHATUS MPEACTABUTENBCTBA B IPOIECCYalbHOM U
IMBUJIMCTUYECKOHN JIUTEPATYpE YUEHbIE TaK U HE MPUIILIU K €IMHOMY MHEHUI0. O1HH
yuenble (A.X. Tlombmcren, C.H. Ao6OpamoB, M.A. T'ypBuu, M.C. Illakapsh)
paccMaTpUBAIOT  MPEACTABUTEIBCTBO KAaK MNPABOOTHOIICHHE (WM  CHUCTEMY
npaBooTHOMICHMI), Apyrue (A.S. Po3eHOepr) — kak WHCTHTYT MPOIECCYaIbHOTO
npaBa, Tpetbt (A.A. loOpoBosbckuii, E.B. Canorybosa, B.M. IllepcTiok) moHMMAOT
MO/l HUM COOTBETCTBYIONIYIO J€ATEeNbHOCTh. BMecTte ¢ TeMm, B COBPEMEHHOM
IpolEecCyaabHOW HAyKe, CYIIECTBYIOT M MHbBIE MOAXOAbI K 3TOMY Bompocy. Tak, Bcé
OoJplIee pacHpoCTpaHEHUE MOMY4aroT B3IJISAbI Ha MPEACTABUTEILCTBO KaK Ha
CJIOKHOE SIBJICHHE, KOTOPHIM OXBATHIBACTCS W TIPABOOTHOIICHHE MTPEACTABUTEIHCTRA,
U ropuaudeckas ngesrenbHocTh mpeactasutens (B.. WeakuH, C.A. Xamaros).
Hekoropble yud€Hble, BBIXOJS 32 paMKd YXKE€ CYIIECTBYIOIIMX KOHIIEMIHUN O
IPEICTaBUTENBCTBE, PACCMATPUBAIOT €r0 B aCIEKTe MPOLECCYaJbHOTO MPaBOBOTO
cpeactia (A.®D. Kossos, .M. 3aiiues, E.I'. JIucuipina).

HeoaHo3HauHOCTh U TropsiuM€ JUCKYCCHMM MO OMNPEACNICHUIO TOHSITHUS
MIPEICTAaBUTEIHCTBA BO3HUKAIOT M MPOAODKAIOTCSA, U OyayT mpomosnkarbes. [loTomy
yTo 0€3 YeTKOro NOHSATUHHOrO amnmapara HU HWHCTUTYT MPOLECCYyalbHOTO

IpEeICTaBUTENbCTBA, HU TPOIECCyalbHasi HayKa BOOOIE He MOTYT pa3BUBaThCs. Bee
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JUCKYCCUU PUCKYIOT OBITh CBEJEHHBIMH B UTOTE K CIIOPY O MOHSATHSIX KaK 0a30BBIX
KaTeropusiX, Ha KOTOPHIX CTpOUTCSA Jro0as Hayka. A B TPaBOBOM HayKe
TEPMUHOJIOTMYECKAas TOYHOCTh OCOOCHHO Ba)KHA, IIOCKOJBbKY BbIpaOOTaHHBIE
TEOPETUYECKUE TOHATHS B JAJBHEUIIEM MCIOJB3YIOTCS B 3aKOHOJATEIIBHOU
IpaKkTUKe M TMpUoOpeTaroT BceoOlee 3HayeHue. VMIMEeHHO Mo3TOMYy HEOO0XO0IUMO
BbIPA0OTATh €AMHOE MOHATHE MPAKIAHCKOTO MPOIECCYaTbHOTO MPEICTABUTENCTBA U
3aKOHOJIATENBHO €r0 3aKPEIHUTh.

ABTOpOM mMOAPOOHO paccMaTpUBAIOTCA TMMO3ULIMU M apTyMEHTbl Y4EHBIX
OTHOCUTEIBHO TMPABOBOM MNPUPOJBI CyJIeOHOrO0 TMPEICTABUTEILCTBA U €r0
COAEPIKAHUS. Uccnenys OTPacCIEBYIO MPUHAJIEKHOCTD WHCTUTYTa
NPEACTABUTENBCTBA, MOABEPralOTCS KPUTUKE MO3ULMH, COIVIACHO KOTOPBIM
TPaXJaHCKOE MPOLECCYATIBbHOE MPEICTABUTEIBCTBO PACCMATPUBAECTCA KAK CJIOKHBIN
MEXOTPACIEBON UHCTUTYT. B CBsI3U ¢ 3TUM 0cO00O€ BHUMAHHE yNIEIEHO €ro IEJIeBO
HaIIpaBJIICHHOCTH, KOTOpPAash MO3BOJIAET B IIOJHOM MEpE ONPEAENINTh OTPACIECBYIO
MPUHAJIEXKHOCTD U CAMOCTOSTEIBHOCTh CPEAN APYTUX HHCTUTYTOB OTPACIIH IIPaBa.

Kpome Ttoro, oOpamiaercss BHUMaHUE, YTO OCHOBY IPaBOBOTO HMHCTHUTYTa
COCTABJISIIOT OTPEJCIICHHbIE OOIIECTBEHHBIE OTHOIICHUS, OOBEIMHEHHBIC CBOCH
OJTHOPOJTHOCThIO W BHyTpeHHMM eauHcTBoM (B.C. SlkymieB). OOmiecTBeHHbIC
OTHOILIEHUSI MEXKy MPEACTABUTENIEM U MPECTABISIEMBIM, IPEACTABUTEIIEM U CYJIOM
pasIUYHBl TI0O CBOEMY XapakTepy, OHU WMEIOT CBOM CyOBEKTHBIM COCTaB,
cojepxaHue, OOBEKT, MPEANOCHUIKM BO3HUKHOBEHHUS U PETYJIUPYIOTCS HOPMaMH
Pa3JIMUHBIX OTpaciiel MpaBa. ITU HOPMbI UMEIOT HE TOJIKO CBOM MPEAMET, HO U CBOM
MeTOo1 peryaupoBanus. [loaToMy onpeneneHrne 0TpacieBOr NPUHAIICKHOCTH HOPM,
pPErIaMEHTUPYIOLIUX MOPSAOK OCYIIECTBICHUS MPEICTaBUTENBCTBA B CyH€, HaeT
OCHOBAHMUSI CYHUTATh HMHCTUTYT CYAEOHOTO TMPEACTABUTEIHCTBA HCKIIOUATEIHLHO
polecCyalbHbIM. Ero HOpPMBI PErIaMEHTUPYIOT OCHOBAaHUS BO3HMKHOBEHMS,
W3MEHEHHS U TPEKPAIICHUS OTHOUIEHUW, BO3HUKAKOIIMX B MPABONPHUMEHUTEIBHON
nesaTenpbHoCTH. [lo cBOeMy XapakTepy 3TH OTHOLIEHUS COCTAaBJISIOT IPEIAMET

pEeryaupoBaHus TPaXAaHCKOTO POLIECCYaTbHOTO MpaBa.
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MarepuanbHO-IIPaBOBbIE OTHOLIEHHS ~ MEXIy  MPEACTABUTEIEM U
MPEICTABISEMBIM  CIY)KAaT  JIMIIb  OPEANOCBUIKOM  JJIi ~ BO3HUKHOBEHUS
MPOILECCYyaIbHBIX MPAaBOOTHOIIEHUK. OHHU CKIAABIBAIOTCS [0 BO3HUKHOBEHMS
Ipolecca U HE HOCAT MPEICTABUTEIBCKOTO XapakTepa, HECMOTPS HAa TO, YTO HX
YCTaHOBJICHHE OOYCIIOBJIEHO CIELUAIbHON 1IeJIbI0 — 3alllMIaTh NMpaBa U MUHTEPECHI
JIPYrol CTOPOHBI MaTEPHAILHOIO MPABOOTHOIICHHUS B OyAylleM TpaxJaaHCKOM
cynonpou3BoACTBe. Takas oco0as CBsI3b MaTepUaIbHO-TIPABOBBIX U MPOIIECCYaTbHBIX
AJIIEMEHTOB OOBSACHSETCS TEM, YTO MHCTUTYT MPEICTAaBUTENICTBA B I'PakIaHCKOM
CyAOIPOU3BOACTBE CBOMMHU KOPHAMU YXOAUT B MPEACTABUTEIBLCTBO B MATEPUATILHOM
mpaBe, KOTOPBIA BKJIFOYAET B Ce0S B KAUECTBE 00S3aTEIHHOTO DJIEMEHTA MPABOBBIC
OTHOILIEHUS MEXAYy IMPEACTABUTENEM U  JOBEPUTEIEM. OTH  OTHOLICHUS
MPEIONPENEIIIOT BO3MOXHOCTh BO3HUKHOBEHHUSI KOHKPETHOTO MPOLECCYATBHOTO
MIPABOOTHOIIEHUS, SBIAKOTCA €My NPEAIIECTBYIOIIUMH, HO OHU HE CTaHOBSTCS
00BEKTOM PETryJUPYIONIEr0 BO3JEUCTBHUS HOPM TPaXJAHCKOTO MPOLECCyalbHOro
paBa, a TAKXKE HE MOTJIONIAIOTCS UM B OyyIIeM.

B Ttoxe Bpems, aBTop oOpaliaer BHMMaHHE Ha TO, YTO BKJIIOYaTh B
omnpeaereHue CyJeOHOro MNpeACTAaBUTEIbCTBA B TPAXKIAHCKOM CYJIONPOU3BOJICTBE
MPOLECCYANbHYIO JIESITENBHOCTh MPEACTABUTENS U MPOLIECCYAIbHYIO JESATENbHOCTh
CyJa, Kak 3TO JejaroT HekoTtopblie aBTophl (JI.B. BoiiToBHY), HE COBCEM BEpHO.
OObenMHEHNE COOTBETCTBYIONIUX CJIaraéMbIX COBEPIICHHO CIIPaBEUIMBO TIPH
XapaKTEPUCTUKE TPAXKIAHCKOTO MPOIECCYaTbHOIO MPaBOOTHOIIEHUS, HO CYyJI€OHBIM
MIPEICTABUTEND SIBIIIETCA CyOBEKTOM 3THUX MPABOOTHOIEHUH, OTCIOMA CIEAYET, U4TO
cyneOHOE TPEICTABUTEILCTBO —3TO HOPMATHBHO YPETYIHPOBAHHAS MPOIECCyaTbHAS
NEeATEIbHOCTh 3TOr0 CyOBEKTa, a He MpaBoOTHOWIEeHUs B 1enoM. CynebGHoe
MIPEICTABUTEIBCTBO HE MOKET OBITh OJTHUM W3 BUIOB IPAKIAHCKUX MPOIIECCYaTbHBIX
MIPABOOTHOIIEHUH, BOSHUKAKOLIUX IIPU PACCMOTPEHUH AeNa B CyIE.

B pesynbTate, nuccepTaHT NPUXOAUT K BHIBOAY, YTO HauOoOJIee aKTyalbHbIM Ha
CETOJHAIIHUN JCHBb SIBISETCS HCCIENOBaHME CYAEOHOTO TMPEACTABUTENHCTBA KakK
nesireabHoCTH. [1ocKoIbKy CyneOHbIN MpeACcTaBUTENb — JIMIO, KOTOPOE COBEPIIAET

MpoucCCyajbHbIC I[CﬁCTBH?I OT UMCHU U B MHTCPCCAX IMPCACTABIILICMOIO B IIPCALiIax
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IIPEIOCTAaBIECHHBIX MMOJIHOMOYHM. [IpoueccyanbHble JICUCTBUSL  SIBIISIFOTCS
MPOIIECCYAThbHBIMU FOPUINYECKUMH (paKkTaMu, KpomMe Toro, (opmoil peamusamnmu
BCEMH CcyObEeKTaMH rpakJaHCKUX MPOLECCYATbHBIX MPaBOOTHOIIICHUH,
MPEIOCTaBIEHHBIX UM TIpaB W o00s3aHHOCTEH. C TOUYKH 3pEHHsI TPaKIaHCKOTO
MpoIECCyalbHOTO  MMpaBa  KaK  OTpacid  POCCHIICKOro  TmpaBa  cyaeOHoe
MPEJACTABUTEIILCTBO — CaMOCTOSATENIbHBIM HMHCTUTYT, COJAEpXKalluid B  cede
COBOKYIIHOCTb rpaXX JaHCKUX MPOLECCYAITBHBIX HODPM, PETYIUPYIOIINAX
MpoLECCyIbHBIE EUCTBUS TPEACTABUTEIIS B CY/IE.

34ech MOXET BO3HUKHYTh BOIPOC - MOYEMY CYAEOHOE MPEeICTaBUTEILCTBO,
Oyayuyn WHCTHUTYTOM TIpaBa, pEryaupyeT He OOIIECTBEHHbIE OTHOIICHUS, a
COOTBETCTBYIOIIYIO JAEATENbHOCTH? JlyMaercs, MpOTUBOpPEUHUH B MPEITIOKECHHOM
ompeNelieHu  HeT, u00 BCAKAasS  JIEATEILHOCTh  COCTaBISIET  COJEPIKAHHE
OOIIIECTBEHHOTO OTHOIICHUS, T.€. BKJIIOYaeT B ce0s COOTBETCTBYIOIIHME IpaBa
(mpaBOMOYMS) M OOSI3aHHOCTH, U YPETyJHpPOBaHHAs FOPHINYECKUMH HOPMaMH OHA
npeactaBisier  (aKTHUECKOE  COJAEP)KaHWE  MPABOOTHOIICHHUS. [Ipu3HaBas
BO3MOKHOCTh TOTO U JAPYrOro TEOPETUYECKOTrO MOHUMAaHUS MOHSTHS, MOJIAraeM, 4To
0o7ee MPOAYKTUBHBIM JIJIS TPAKIAHCKOTO MPOIIECCYaTbHOTO TIpaBa SBISETCS MOAXO0,
IIpU KOTOPOM NMPABOOTHOIIEHUE MPEICTABIISIETCS IOPUIUUECKH 00bEKTHBUPOBAHHBIM
BBIpQXKEHHUEM JESATEIbHOCTH, €€ MpPaBOBOM CXeMoM, oOJerdaromuii e€ aHaims,
ynopsinoueHue, peryiaupoanne (A.A. [Tapnymmna).

Bo3paxkass mnpoTuB HCCleIOBaHUSA CyAeOHOrO MPEICTaBUTEILCTBA KAk
OTIPENIETICHHOTO POja AesTeIbHOCTH, HekoTopwie aBTOphl (S1.A. PozentGepr, FO.U.
3WOMEHKO) TPHUBOAIT JIOBOJ, COCTOSIIMA B TOM, 4YTO TIPEICTABUTEIbCKAS
JeATEeIbHOCTh HEBO3MOXXHA BHE MPABOOTHOIICHMM, YTO OHA MPEJCTaBIISIET COOOM
JWIIb PEANN3alHI0 MOJHOMOYMN IO NPEACTABUTEIBCTBY B pPaMKax KOHKPETHOIO
MPaBOOTHOIIEHHUS. Takoe MoJIoKEHUE, MPUBEICHHOE B KAYE€CTBE apryMEHTa, CaMo 110
cebe BepHoe. OmgHako TO OOCTOSITENBCTBO, UTO HOPUAUYECKHE JEHCTBUS
COBEPIIAIOTCS CyACOHBIM MPEACTABUTEIEM B paMKaxX MPaBOOTHOIIICHUM, BOOOIIE HE
MOJKET BJIMSITh HA PEIICHUE BOMPOCA O MOHATHM TPaXKJAHCKOrO MPOLECCYyaTbHOIO

npeaACTaBUTCIILCTBA. KaTel"OpI/IH ACATCIIbBHOCTU W IIPABOOTHONICHUA HC OOJI’KHBI
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paccMaTpUBaATLCA KaK B3aUMOMCKIIIOUAIoNIe. B ¢Bsi3u ¢ 3TUM, aBTOPOM 0OOpaIieHo
BHUMAaHHE Ha CYIIHOCTh CyJIEOHOTO MPEJACTAaBUTEIbCTBA HE KAK HA MTPABOOTHOIIICHUE,
YPETYJIUPOBAHHOE HOPMAMHM  CaMOCTOATENIBHOTO WHCTUTYTa, a JHUIIb Ha
COJIEPKATENbHYIO CTOPOHY 3TOr0 MPABOOTHOLIEHUS. JTO KaK pa3 U HE HCKIKOYAET
paccMOTpeHHe CyIeOHOTO TMPEACTAaBUTENbCTBA B KayeCTBE COOTBETCTBYIOLIEH
IIPABOBOM JIEATENBHOCTH.

Onpenenenue cyaeOHOT0 MPEACTABUTENIBCTBA KaK MPOLIECCYAbHBIX JAEHCTBUI
OTpaXkaeT IWHAMHKY IMpollecca U UMeeT OOoJbIIOe 3HAYEHUE ISl MPAKTUYECKOM
nestenpHOCTH. OHO OOpamaeT BHUMaHWE HA TO, YTO CYyNEOHBIM MPEeACTaBUTENb
SIBJISIETCSI AaKTUBHBIM YYaCTHUKOM IPOIIECCA, IESITENBbHOCTh KOTOPOTO HAIlpaBlIeHA Ha
MOJIYYEHHE ONPEAEIEHHOIO PaBOBOT0 PE3yibTaTa sl NPEACTABISEMOrO JIULIA.

[Ipexxne wwem mpemaratb MOHITHE TPAXKAAHCKOTO  IPOLECCYATBHOTO
MPEACTABUTENBCTBA ABTOP OTMEYAET, UTO B MPABOBOM MOHITUU MOKHO OTPa3UTh HE
BCE, a JMIIb OCHOBHBIE, XapaKTEpHbIC MPU3HAKUA MPABOBOIO SIBJIEHUS, C KOTOPBIMHU
coramraeTcsi 00IBIMMHCTBO YUEHBIX. HecMOTps Ha TO, 94TO coaepkanue ero OyaeT He
MOJIHBIM, 3TO HE MCKJIKOYAET NPABUIIBHOCTU MOHATHS C OCHOBHBIM €r0 COJECPKAHUEM
Y IIPaBa HA CaMOCTOSITENBHOE CYIIECTBOBAHMUE.

Ha ocHOBaHMM M3NI0KEHHOTO, aBTOPOM (POPMYJIUPYETCS MOHATHE CIETYIOUUM
00pasoM: epasicoanckoe npoyeccyaibHoe npeocmasumenbCmseo — 3T0 HOPMATHUBHO
yperyJIupoBaHHas polieccyaabHas ASSITeILHOCTD Jula (CyaeO0HOTo MpeCTaBUTeNIs),
YYAaCTBYIOILLIETO B TPAXKIAHCKOM CYIONPOU3BOACTBE B MHTEPECAX CTOPOHBI, TPETHETO
JUla, 3asBUTENS U 3aMHTEPECOBAHHBIX JIMI[ B IEJNSIX OKa3aHUS UM IOMOIIM B
peanu3aiuy IpolecCyaTbHBIX TIPAB ¥ UCTIOTHEHUS MPOIIECCYaTbHBIX 00sI3aHHOCTEH.

Bropoit maparpagp - <dIpoueccyasibHOe TOJIOKEHHE TPAKIAHCKOIO
NMPOLECCYAJbHOI0 TMPEACTABUTENA» - TIOCBAIIEH HCCICAOBAHUIO  BOMPOCA,
ABJISIFOLLIETOCS. MPEAMETOM MHOTOJETHUX JUCKYCCHM, KOTOpBIE MPOJOJIKAIOTCS B
IPpaKIaHCKOM MPOLIECCYAIbHOW TEOPUU A0 HACTOAIIETO BpEMEHU. B OCHOBHOM cIiop
UJET MO BOMPOCY O TOM, OTHOCSITCA JIM MPECTABUTENM K YUCTY JIUL], YYACTBYIOIIUX B
JieJie, HECMOTPS Ha €r0 3aKOHOJIATENIbHOE yperylnupoBaHue. Paznuune Touek 3peHus,

a moJ4yac ¥ NMPOTUBOPEYUBOCTh APIYMEHTOB JAKE y YUEHBIX, IPUIIEIIINX K OJHOMY
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BBIBOJY OTHOCHUTENBHO MPOIECCYAIbHOTO TOJIOKEHHs CyIeOHOTO MpeICTaBUTENS,
00yCIOBWIIM HEOOXOJUMOCTh KPUTHYECKOTO 0030pa CYIMIECTBYIOMUX MHECHHM
JIMCCEPTAHTOM.

B pesymprare oTMewaeTcsi, 4YTO TMpaBOBblE PedOPMBI  POCCHICKOTO
3aKOHOJIATEILCTBA CYIIECTBEHHO OTPA3WIMCh Ha (PaKTHUUECKOM IMpOoIecCyaaTbHOM
MOJIOKEHHUH CYJIeOHOTO MPEJCTABUTENS B TPAXKIAHCKOM CyI0Impon3BojicTBe. OMHAKO
HEXEJTaHNE 3aKOHOJATEeJIeM IIPU3HABATh €T0 JIUIIOM, YUYaCTBYIOIIUM B JIeJI€, BMECTE C
TeM, OOBEKTHBHAs HEBO3MOXXHOCTh OTHECTH €ro K HOPUIUYECKH  HE
3aMHTEPECOBAHHON TPYIIE JIUI, COACHCTBYIOIINX OCYIIECTBICHUIO TMPABOCYIHS,
HapaBHE C YKCIIEPTaMU, IEPEBOTUNKAMHE, CBUACTEIISIMH, B TOM YUCJIC, N3MEHUBIIIAECS
TOYKU 3PEHHUS HEKOTOPBIX YUEHBIX MPOIECCYATMCTOB, MOOYAWIM JUCCEpPTaHTa K
MOVCKY KOMITPOMHUCCHOTO BapUaHTa PEIICHHS 3TOTO BOIIPOCA.

OcobeHHO TPUBJIEKIO BHUMaHue aBTopa 3amedyanue M.A. Bukyt
OTHOCHUTEJILHO MPABOBOTO MOHSTHS M COCTaBa JIMI], YYaCTBYIOIIUX B Jielie, KOTOPOE
3aKJTF0YAeTCs B ClenyIonieM. «/[eno», «rpakIaHCcKoe Jeno» Kak MpaBoOBOE MOHSITHE,
€CTh HE YTO MHOE, KaK MPaBOBOM KOHQJIMKT, JJIsI UCKOBBIX JIeJl 3TO CIIOp O Mpase,
KOTOPBIN SIBIIIETCA TMPEIMETOM CyaeOHOro pa3dmparenscTBa. Hu mpoxypop, HH
JIpyTye JIMIa, YYaCTBYIOIIHNE B TPAKIAHCKOM CYAOMPOU3BOACTBE B MOpsJKe 4. 2 CT.
4, crareit 46, 47T'TIK PD He sBAAIOTCS JHUIIAMHU, YYaCTBYIOIIUMH B 3TOM MPABOBOM
KOH(DIIMKTE, HE SABIAIOTCS CyOBEKTaMu Cropa o mpase. FIMEHHO MO3TOMY OTHOCHTH
UX K JIMIIaM, YYacTBYIOIIUM B jeje (rpaxkaaHckoMm neie), O0esocHoBaTenbHo (M.A.
Bukyr).

JleficTBUTENHHO, HECMOTPSI HA OOHOBIEHHBIN NMOHATUHHBIN anmnapat [TIK PO,
MPOSIBIIIONIMICA B HanOoJiee MPaBWILHOM HMCIOJIb30BAHUHU MPABOBBIX TEPMHUHOB U
MPABOBBIX TOHATHH, 3aKOHONIATETh OO0OMIENT BHUMAHUEM TIOHATHE <JIMIIA,
YYacTBYIOIIIHME B JieJie». AKTYyaJIbHOCTh 3TOTO BOIPOCA OYEBHUIHA M OOYCIIOBJICHA HE
TOJIBKO Pa3BUTUEM HAyKH TPakJIaHCKOrO TNPOIECCYyaIbHOTO TpaBa, HO U
MHOTOJIETHUMHU JUCKYCCUSIMH. TaK KaK MEXIy MOHATHMHBIM ammapatoM U CaMUM

rpaxXagadHCKUM IIPOHCCCYaJIbHBIM 3aKOHOAATCIIBCTBOM CYIICCTBYET B3aMMHAas CBA3b,
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COOTBETCTBEHHO U M3MEHEHHsI B 3aKOHOJATEIbCTBE BJIEKYT 3a COOOW €CTECTBEHHBIC
M3MEHEHUS B IOHATUITHOM annapare HayKu.

CpaBHMTENBHBI aHAIU3 BBICKA3aHHBIX B IIPABOBOM JIUTEPATYpE B3TIAL0B
OTHOCHUTEIBHO ONPEIEJEHUsI COCTaBa JML, YYAaCTBYIOIIMX B JI€J€, IO3BOJUIH
JUCCEPTAaHTy  YTBEpXkJAaTh, UYTO  OOJBIIMHCTBO  aBTOPOB B KayeCTBE
KJIACCU(PUKALMOHHOIO TPU3HAKA JIaHHOM TPYNINbl YYAaCTHUKOB TIPAXKAAHCKOTO
[Ipoliecca HA3BbIBAIOT IOPUINYECKU UHTEPEC 3TUX JIMIl B UCXOAE AENa, YTO CIETYET
IIPU3HATH CIPaBeIUBbIM. OJJTHOBPEMEHHO OH CIIY>)KUT KPUTEPUEM Pa3rpAHUUYCHHUS HE
TOJIBKO BCEX YYaCTHHUKOB T'Pa)KJAHCKOIO IMPOLECCa, HO M JAAHHOW KaTeropuu JuL.
Bricokasi cTeneHp 3aMHTEPECOBAHHOCTU Y CTOPOH MPEAONPENEISIET KOHKPETHOE
MECTO B I'PaX/IaHCKOM IIPOLIECCE JIFOOOr0 €ro y4acTHUKA.

Pestomupysi u3nokeHHOe B JaHHOM maparpade, ANCCepTaHT MNPUXOTUT K
BBIBOJY, YTO JEHCTBYIOILIEE MPOLECCYAIbHOE 3aKOHOAATENIBCTBO B COBPEMEHHBIX
YCIOBHSIX CYLIECTBEHHO M3MEHWIO IIPOLECCYabHOE IIOJO0KEHUE HEKOTOPBIX
YYaCTHHKOB CYJONPOM3BOJICTBA, B TOM YHUCJIE U TPaXKIAHCKOI'O IPOLECCYaTbHOrO
npeacTaBuTeNs. BbIBICHBI CXOIHBIE NMPU3HAKU C TAaKUMHU CyOBEKTaMH, KOTOpBIE
BIIpaBe OOPATUTHCSA B CYyJl 3a 3AlIMTON MpaB U 3aKOHHBIX MHTEPECOB JIPYTUX JIHII.
CkazaHHOE HNOJATBEPKIAET  HEOOXOAMMOCTh epecMoTpa  yCTOSIBLIEHCS
KJacCUpUKauu CyOBEKTOB I'Pa)JIaHCKOI'O IMPOLECCYaIbHOTO IPaBOOTHOLICHUS U
ONpeaeIeHUs] KPUTEPHS IJIs UX pa3/IiesICHUs.

ABTOp mpe/IaraeT, B3sB 3a OCHOBY, B KayeCTBE KJIACCU(UKALNOHHOIO
IOpU3HAKa TOJbKO IOPUAMYECKUN MHTEPEC, BCEX YYAaCTHUKOB T'Pa)kKIaHCKOrO
IPOLIECCYaTbHOr0 MPAaBOOTHOLIECHHS, KPOME Cy/1a, Pa3eIUTh Ha TPU TPYIIIIBI.

K nepBoil U3 HUX —.uyam, yuacmeyiowum 6 oeie, —CIeayeT OTHECTH CTOPOHBI
(McTHA M OTBETYMKA B MCKOBOM IPOM3BOJICTBE), TPETHHUX JIHII, 3aSBUTEIICH U APYTHX
3aMHTEPECOBAHHBIX JIMI] IO JieJaM o0co00ro MpoW3BOJCTBA U IO JejaM,
BO3HUKAIOIIMM U3 NyOJIMYHBIX NPaBOOTHOLIEHMH. Kpyr 3TUX y4acTHHKOB
CYIOIIPOU3BOJICTBA ONPEACISETCS HAIMYMEM JHYHOTO (MaTepuabHO-IIPABOBOTO)

IOPUANYCCKOro MHTEpECA B UCXOAC ACIA.
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Ko BTOpOIii rpymime cieayer OTHECTH TMPOKYpOopa, JHI], OOPAIIAOIINXCS B CY/T
3a 3alIUTON MpaB, CBOOO M 3aKOHHBIX WHTEPECOB APYTHX JIUI WU BCTYMAIOIINEC B
MPOLIECC B LIEJIAX Ja4d 3aKII0UEHUs 110 OCHOBAHUSIM, IPEyCMOTPEHHBIM CTaThsiMU 4,
46, 47 TTIK P®, cynebupix mnpencraButeneil. Kputepuem, 00bEeIUHSIONIAM
MIEPEUYUCIIEHHBIX YYAaCTHUKOB TPa)XAaHCKOTO MPOLECCYATIbHOTO IPAaBOOTHOLIECHMUS,
SBISICTCS ~ HAJMYUE Yy HHUX TPOIECCyadbHOro  (rocyJaapCTBEHHO-IPABOBOTO,
po(heCCHOHATTLHOTO, CIIY)KeOHOTO0) IOpUANYECKOro HHTepeca. [loaromy, 3Ty rpynmy
JUCCEPTAHT CUMTAET BO3MOXKHBIM Ha3BaTb - VUYACMHUKU CYOONPOU3BOOCMEA,
gvicmynaioujue 8 3auwumy npas, c60000 U 3aKOHHbIX UHMEPECO8 TUY, YUACNEYIOUUX 8
Oeie.

K Tperweit rpynme — yuacmuukam cyoonpou3soocmed, coOetucmayiouum
npasocyouro, — CJeNyeT OTHECTH CBHJETENIe, DJKCIEePTOB, MEPEBOAUYUKOB,
CIIEMAINCTOB. Bcex 3THMX  y4aCTHUKOB  TIPa)XXJAHCKOTO  MIPOLIECCYATBHOTO
MPaBOOTHOIIEHUS] O0BEAUHSIET OTCYTCTBUE IOPUAMUECKOTO UHTEpEca B UCXOJE JIeTa.
VX mporeccyaibHble JACHCTBHS HANpaBICHBI Ha cojueicTBhe cyny (MpaBOCYIUIO B
IICJIOM) TIPY pa3pelIeHuH KOHKPETHOTO IPAXKIAHCKOTO JIeIa.

[IpuzHanne  TOpPENIOKEHHON — KiacCU(PHUKAIMKM  TO3BOJUT  OMPENCITUTh
dakTHUueckoe UM TIpolieccyalbHOE  TOJIOKEHHE  YYAaCTHUKOB  IPaKJAHCKOIO
MPOIECCYATbHOTO PABOOTHOLICHUS], U YTO CaMO€ TJIABHOE [JIsl HAC — I'PaKJAHCKOTO
MPOLECCYATBHOTO MPEJICTAaBUTEIS. ABTOpOM MpEeIJIaraeTcs BHECTHU
COOTBETCTBYIOIIME n3MeHeHus U fonojaHenus ['TIK PO.

Tperunit naparpag — «dloHaTHe U CYIIHOCTH NMOJHOMOYMI I'PAaXKAAHCKOIO
MPOLECCYAJbHOI0 MpPeICTABUTENA» - TNOCBIIIEH HCCIEAOBAHUIO BONpoOca O
MIPABOBOM MPUPOJIE U CYIIHOCTH MOJTHOMOYHM MPEICTaBUTENS B CYIE, T.K. HECMOTPS
Ha TEOPETUYECKYIO BAXKHOCTh 3TOTO BOMPOCA, OOMIETPUHSATOTO MOHITHS TTOJHOMOYHS
MPEACTaBUTENST B TPAXKAAHCKOM CYJIONMPOU3BOJACTBE O CUX TOpP HE BbIPabOTaHO.
XoTst oopMiIeHHE MOJTHOMOYUN MPENCTABUTENS B CYyJle PEryJIUPYIOTCS HOPMaMH
MATEPUAJIBHOTO M MPOLECCYalbHOTO MpaBa, BCE K€ OCHOBHBIE TOJIOKECHUS
YPETYJIUPOBAHBI TOJBKO MPOLECCYATbHBIM 3aKOHOM. B CBSI3M C 3TUM MOJTHOMOYHSAM

TPAXKJIAHCKOTO TMPOIECCYaTbHOTO TMPEACTABUTENST TPUCYIIH OCOOCHHOCTH, HE
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CBOICTBEHHbIE MOJTHOMOYUSAM MPEJICTAaBUTENA B MaTepuaabHOM mpase. Tak, 00bEéM
MOJTHOMOYHI MPEACTaBUTENS B Cy/I€ PETYIUPYET MPOIECCYaNbHbIN 3aKOH, ITOCKOIbKY
NPEJICTAaBUTENb B Cy/€ HE MOXET OBITh HaJEJCH IPYTMMH TOJTHOMOYUSIMH, KPOME
TeX, KOTOpbIE MPsIMO yKa3aHsbl B cT. S4T'TIK PO.

[TonpoOHO aHATU3UPYS MO3UIIUK HEKOTOPBIX YUEHBIX MPOIIECCYaTUCTOB, aBTOP
MPUXOJUT K BBIBOMY, UTO CYyACOHBIN MPEACTaBUTENh, KaK U JIFOO0H Apyroi cyObeKT
IPaXXAAHCKOTO IPOLECCYaTBHOTO PaBOOTHOIICHUS TIOJIKEH UMETh
CaMOCTOSITENIbHBIE TIpOIlecCyalbHbIe TMpaBa U 00s3aHHOCTH. Bwmecte ¢ Tewm,
HEOOXOMMO OTJINYATh IMOJTHOMOYUS IPEJICTABUTEINS B Cy/I€ OT €r0 CAMOCTOSATEIbHBIX
npaB u oO0si3aHHOCTEN. Tak, ero CyObeKTUBHBIMHM IpaBaMHU SIBISIOTCSA: MPaBO Ha
BeIcTyIUIeHHEe (ydacTue) B cyae B KadectBe mpezactaBurens (4. 5 cr. S53TTIK PD),
paBoO HE OBITH JOMPOMICHHBIM B KA4E€CTBE CBHJIETENS 1O TpaKaaHckomy aeny (m. 1
4. 3cr. 69T TIK P®), nmpaBo ObITH HOCUTEIIEM ITOJHOMOYHI, ITPABO OOPATUTHCS B CY/I,
HAJIOKHMBIIHN 1ITpad, C 3asBICHUEM O CJIOKEHUHU WM yMeHblneHuu mrpada (cr.106
['TIK P®).

K o6s3anHOCTSIM CyAeOHOTO TPEICTABUTENS MOXHO OTHECTH. OKa3aHHE
KBaJTM()ULIMPOBAHHOMN IOPUANYECKOMN MOMOIIYU MPEACTABIAEMOMY JIUITY, COOMIOACHHE
nopsiika B CyIeOHOM 3aceqaHhH, TOCKOJIBbKY 3aKOHOJATEIbCTBOM OTACIHHO
IpEeIyCMOTPEHO, YTO YYaCTHUKM TIpollecca W BCE MPHCYTCTBYIOIIHWE B 3aie
CyneOHOro 3acefaHus rpakaaHe oOs3aHbl COOJOJATh YCTAHOBJICHHBIN MOPSIOK B
cyneonoM 3acenanuu (4. 5cr. 158I'TIK PD) u ap.

Ha ocHOBaHMM H3710KEHHOTO, aBTOP CUMUTAET HEOOXOAUMBIM MPU3HATH, UTO
CyIeOHBII TPEICTABUTENh B IPAXKIAHCKOM CYyIOTPOU3BOJICTBE UCIOIB3YET (IOJIKEH
UCIIO0JIb30BaTh) CBOM COOCTBEHHBIC CYOEKTUBHBIC NPaBa U OOSI3aHHOCTH, TIPU 3TOM,
Oyyur HAJEICHHBIM U TTOJTHOMOYHSIMHU.

Copmepxanvie  TpaB W OO0S3aHHOCTEW  CyAeOHOrO  TPEICTaBUTEIS
(mporeccyalibHble  ICHCTBHS KOTOpPbIE OH BIPaBe M JIOJDKCH COBEPIINTH) U
CoJlep)KaHuEe TMOJHOMOYMU He coBmaaalT mo oO0wvémy. Ilpu 3ToM nelicTByroee
Ipa)KIaHCKOE MPOIECCyaTbHOE 3aKOHOIATEIbCTBO HE COJIEPKUT OTIEIHHOW HOPMBEI,

perynupyromeii mpaBa M OOS3aHHOCTH  MPEACTABUTENS B  TIPAKIAHCKOM
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CyIONpOM3BOACTBE. B cCBA3M ¢ 93TUM, [OHCCEPTAHT MNpPEMJIaracT BHECTH
COOTBETCTBYIOIIIME WM3MEHEHUS B TPAXKIAHCKUMU NPOLECCYyaNbHBIM Komekc. [lox
ROJTHOMOUUAMU CIIENYET TOHUMATh O(UIIUAILHO MPEIOCTABICHHYIO (ITOJYyYSHHYIO)
BO3MOKHOCTb cyaeOHoro IIPEACTABUTEIIS coBepLIaTh ONIPECIICHHBIE
MIPOLIECCyaNIbHBIE IEVCTBUS OT UIMEHHU U B MHTEpPECAX APYrOTo JUIA.

Pasrpannyenue rmnpoiieccyaiabHbIX MpaB CyAeOHOTO MPEACTaBUTENSI OT €ro
MOJHOMOYHMI TO3BOJUT €My Ha TMpakTUKe OBbITh JEHCTBUTENBHO AaKTUBHBIM
CyOBEKTOM, KOTOPBIA CMOKET JIOCTUYb IIOCTABJIEHHBIE TEpell HUM LEIu C
MHHMMAaJIbHBIMU OPTaHU3aLIMOHHBIMU U BPEMEHHBIMU 3aTPAaTaMH.

ABTOpOM oOpamiaercsi BHUMaHHe Ha OOBEM W MeXaHU3M O(pOpPMIICHHS
MOJIHOMOYHM Cy/1e0HOTO MPEACTABUTENS B 3aBUCUMOCTH OT €ro BUJA, B TOM YHCIIE U
npeacTaBuTeIs 1Mo HazHavueHuto cyaa (ct. SOI'TIK P®D). [TepsoHadanbHO, IO MHEHHUIO
aBTOpA, CIIEIyeT OTKA3aThCs OT pa3/ieleHus MOJTHOMOYUHN CyAeOHOr0 MpeICTaBUTENs
Ha oOOlMe M CHelHalIbHbIE, YTO TPATUIMOHHO HCIONB3YETCS B IOPUIMYECKOM
autepatype. OOBSICHSIETCS 3TO TE€M, YTO YacTh NpaB JHIl, YYaCTBYIOIIUX B JeIe,
nepeuncieHubie B cT. 35 'TIK PO npunapiexar u cygaedOHOMY MPEICTaBUTENIO, KaK
AKTUBHOMY YYaCTHHKY B CyJA€OHOM JOKa3blBAHMM [0 TPAXKTAHCKOMY JIEIy.
CyneOHbli mpeAcTaBUTENb JEHCTBYET OT HMMEHM M B HMHTEpecax CBOEro
MPEACTABIIEMOrO, HO  OCYIIECTBISIET HEKOTOPBbIE MpOLECCyalbHbIE TPAaBa,
3akperieHnbie B ¢T. 35 ['TIK P kak camMoCTOATENbHBIM yYaCTHUK TPaKIaHCKOTO
CyJONPOU3BOACTBA.

Otmeuaercs, yto nepeuncieHHsle B cr. 54 ['TIK PO npoueccyanbHble npaBa
WHAMBUAYAIU3UPOBAaHBl M TPUHAUIEKAT TOJBKO OMpPENEIEHHBIM CyOBbeKTaM
IPAXKIAHCKOTO MPOLECCYATIbHOTO IPABOOTHOUIEHUS M HITO NPSAMO 3aKpEILICHO
3aKOHO/JATEIbCTBOM. JlaHHBIE CYOBEKTHUBHBIE MPOLECCYaJbHBIE TMpaBa HEIb3s
nepedams JPYrUM yYaCTHUKAM TPAXJAAHCKOTO CYAONPOMU3BOJCTBA, HO Kak
opuIMAIbHO  MPEJOCTABJICHHAs  BO3MOXXHOCTb  COBEPIIATH  OMNpEAeSIEHHBIC
IIPOLIECCyalIbHBIE JEMCTBHSI OT HMMEHM W B MHTEpecax JApyroro JuLa OHU
JNENUCTBUTEIBLHO SIBIISIIOTCS TIOJHOMOUYUSAMU CYJEOHOTO MPEICTABUTENSE B MCTUHHOM

HnX IOHMMAaHHU.
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OO6ocHOBBIBaeTCSI HEOOXOAMMOCTh HCKIIOYUTh W3 YWCIA TOJTHOMOYHI
cyneOHoro mpezactaButenss 1mo HasHadeHuto cyma (cr. 50 I'TIK), oOGkamoBanme
Cyl1IeOHOTO TIOCTAHOBJICHHUS, TMOCKOJIbKY OHO, [0 MHEHHUIO aBTOpa, SBIISETCS €ro
CaMOCTOSITENIbHBIM ~ TIPOIIECCYalbHBIM ~ TPaBOM,  HEOOXOIMMOCTH  KOTOPOTO
MOATBEPKIACTCS peanusiMu CyaeOHOM MpakTUKU, B TOM uyucie, [locTtaHoBieHuem
[Inenyma BepxoBHoro Cyma P® Ne 23 ot 19 nexadps 2003 r. «O cyneOHOM
PEIICHUI.

[Ipumenenue cyapsimu nocraHoBieHus [lnenyma BepxoBHoro Cyna PO npu
BBEIHECEHUW pEIICHUN TMpEeAJIaraeTcsl HCIOJIb30BaTh TOJBKO KakK BPEMEHHOE
BOCITIOJTHEHHE MPOOETIOB 3aKOHOJATEIHHOTO YPETYyIpoBanus. B nanbHeiinieM, HOBbIC
NOJIOKEHUS, cPopMylIMpOoBaHHBIE B MOCTaHOBIEHUHU [LeHyma, KOTOpble paHee He
COIEPXKANNCh B 3aKOHOJATEIHCTBE, a TOSBWINCh B Xone (YHKIHOHAIHHOTO
TOJIKOBaHUSI C YYETOM YCJIOBUH M (PaKTOPOB, MPU KOTOPBIX YCTAHOBIIEHHAs HOpMa
npaBa peaju3yeTcs, U OMNpPaBJABIIME CBOE CYLIECTBOBAHUE B CYIEOHOM MpaKTHKe
JOJDKHBI  OBITH 3aKPEIUICHBI COOTBETCTBYIOIIMM O00pa3oM Ha 3aKOHOJATEIHLHOM
YPOBHE.

B pe3ynbTare U3JI0KEHHOTO, aBTOPOM  TpeJUIaraeTcsi  BHECTH
COOTBETCTBYIOIIME JAomnoyHeHuss W wu3meHeHus B [TIK P®, B Tom wuucrue,
MOJJICP)KUBACTCS MPEJIOKEHUE HEKOTOPhIX YUEHBIX O BO3MOXKHOCTH JIOTIOJIHHUTD
MEPEUYCHh  MOJHOMOYMN  TPAXKTAHCKOTO  MPOIECCYaTbHOTO  MPEACTaBUTEINS,
ykazaHHbId B cT. D4 I'TIK P®. Takumu Kak: MOJANUCAHUE 3asBJICHHUS O MEPECMOTpE
CyeOHBIX aKTOB II0 BHOBB OTKPBIBIIUMCS OOCTOSITEIBCTBAM, 3asBJICHHUS 00
obecrieueHn WCKa, OHU YycTaHOBIeHH cT. 62 AIIK P® w ycmemmno HaxomsT
npuMeHeHue Ha npaktuke. Kpome Toro, B rpakaaHcKoOM CyIOMPOU3BOACTBE TOMUMO
MCKOBOTO MIPOM3BOJICTBA CYIIECTBYIOT U pyrue Buabl. Clie1oBaTeIbHO, HEOOXO0IUMO
o0paTuTh BHUMAHUE W Ha TaKue I[IOJHOMOYMS KakK TMOAMNUCAHUE 3asiBICHUS,
MI0/IaBaEMOT0 B MOPSAJIKE 0COOOr0 MPOM3BOJCTBA, MPOU3BOJICTBA, BO3HUKAIOIIETO U3
nyOMWYHBIX TPABOOTHONICHHWM, a TAaKXKE TIOJHOMOYHUS HA TMPUOCTAHOBJICHHUE

IMPOU3BOACTBA 110 I'PAXKAAHCKOMY JCITY.
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I'maBa Tperbsi — «BuabI Cy1eOHOI0 NMPEICTABUTEIBCTBA B IPAKIAHCKOM
CYAONPOM3BOICTBE» - COCTOUT U3 YETHIPEX maparpados.

B mnepBom maparpage — <«Kpurepuii KIaccHPUKAUMHM CYyAeOHOI0
NPEACTABUTEILCTBA B TIPAKAAHCKOM CYAONPOM3BOACTBE» - HCCIEIYIOTCS
CYLIECTBYIOIIME KJIACCU(PUKALMU BUAOB IPEACTABUTEIBCTBA B TI'PAKIAHCKOM
IIPOLIECCYaIbHOM IIpaBe€ C YYETOM €ro HMCTOPUYECKOro pa3BuTus. I3MeHeHus
IIPOLIECCYANIBHOTO 3aKOHOAATENBCTBA, B YACTHOCTH NOSIBJICHHUE NPEACTABUTENSA I10
Ha3HAYEHHUIO Cy/Ja B TPaXKIaHCKOM CYAOIPOU3BOJICTBE, BbI3BAIM NOTPEOHOCTH B
NIEPEOCMBICIIEHUN HE TOJIBKO MHCTUTYTa CyAEOHOro MpEICTaBUTENbCTBA, HO U €ro
BUJIOB, YUUTHIBasI HEOOXOAMMOCTh X MPAKTHUECKOTO IPUMEHEHUS.

ABTOpY HpEeACTaBISETCS BEPHBIM, KOIZJAa OTIPABHOM TOYKOM, K OTHECEHMIO
KakoW-mu00 BHOBb OOpA30BaBIICICS  MPEICTABUTENbCKOW  JIEATEIBHOCTH B
IPaX/IaHCKOM CYJONpPOM3BOJACTBE K TOMY WM HHOMY BHIY CyJIeOHOro
IPEJICTaBUTENBCTBA JOJIKHBI ObITh HE XapaKTEPU3YIOIIME OTIIMUUTENbHbIE IPU3HAKH,
a OmpelessonMi  KiacCupUKaUMOHHBIN Kputepuil. Hayunas kmaccudukanus
npejcTaBisieT co00il cBoeoOpa3HOE CPENCTBO, CIIOCOOCTBYIONIEE BCECTOPOHHEMY U
IIOJTHOMY U3yYE€HHIO IPABOBOTO SIBJIICHUS.

PaccMOTpeB TOYKM 3peHMS pPa3iIUM4HBIX aBTOPOB OTHOCUTEIBHO BHJIOB
IIPEICTABUTENBCTBA B I'PAXKIAHCKOM IIPOLIECCYaJIbHOM IIPaBe U IIPOAHAIM3HPOBAB
NedcTBUTENBHOE cojepkanre HopM mmaBel S ['TIK P®, mucceprant, yuuTsiBas
NOTPEOHOCTH TMPABONPHUMEHUTENBHON TIPAKTUKH, IPEAJaraeT B3sTh B KadyecTBE
KpuTepus Kiaccupukamuu  CyaeOHOro MPEACTaBUTENbCTBA B TPaXJAAHCKOM
CYAONPOU3BOACTBE OCHO8anue oonycka (8cmynienus) 8 npoyecc B KadeCTBE
TaKoBOro. BmecTte ¢ TeM, oTMeuaeTcss OECCIOpPHOE CYIECTBOBAHUE TPEX BIIOJHE
CaMOCTOSITENIbHBIX BUJIOB CYZ€OHOTO MPECTaBUTENHCTBA: JOTOBOPHOIO, 3aKOHHOTO U
110 Ha3Ha4YeHuIo cyaa (0(hUIHaIbHOIO).

KputepueMm pasrpaHuyeHus AOTOBOPHOIO CyAEOHOTO IpeCTaBUTENbCTBA
SBJISAETCS JOTOBOP MEXKAY MNPEACTABISEMBIM JIMIIOM U CaMUM HPEACTABUTEINIEM,
KOTOpBIA BBIpaXXeH B (QopMme cyneOHOM JOBEPEHHOCTU U NPEAbSBISIETCS B CyA B

KayecTBe OCHOBaHUS JOIMycKa (BCTYIUICHHSI) B MPOIECC CYACOHOTO MPEICTABUTEIIS.
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Bcerynnenue B mpolecc 3aKOHHOIO CyJeOHOro MpPEACTABUTENS MNOATBEPKIAAETCS
COOTBETCTBYIOIIIMMHU JIOKYMEHTAaMM, IOATBEPXKAAIOIIMMHA €ro CTaryC, KOTOpBIE
SBIIIIOTCA OCHOBAaHMEM JOIyCKa B TPaXIaHCKOM cynomnpousBoacTBe. CyneOHOro
IIPEACTABUTEIS 110 HA3HAYEHUIO CyJa OTIMYAET TO, YTO BCTYNAET OH B IPOLECC HA
OCHOBAaHMM OIIPEIEIECHUS Cylna, KOTOpPO€ BBIHOCUTCS B XOJI€ PacCMOTPEHHUS
KOHKPETHOI'O TPaXAAHCKOTO Jieda, B Clydasx MPeIyCMOTPEHHBIX (erepalbHbIM
3aKOHOM.

Bo BTOpoM maparpage — «/loroBopHoe cyae0HOe NpPEACTABUTEILCTBO B
rPa’KAAHCKOM CYAOINPOM3BOACTBE» - PACCMATPUBAIOTCA XapAKTEPHBIE INPU3HAKU
JAHHOTO BHJIa CyA€OHOrO MPEACTABUTEIBCTBA B I'PAXKAAHCKOM CYIONPOHU3BOICTBE,
KpYT JIUL, KOTOPbIE MOTYT OBITh TAKOBBIMH.

ABTOp oOpariaer BHUMaHue Ha TO, YTO HENb3SI CMEIIMBATH CAMOCTOSITENIbHbIE
IIpaBa aJBOKaTa U CIELHUAIbHBIC MPOLECCYyAbHBIC MpaBa U IOJHOMOYMUS €ro Kak
IIPEACTABUTENST B TPAXKAAHCKOM CYIONPOU3BOJCTBE. IJTO COBEPLICHHO pAa3HBIC
kareropud. Oppaep NOATBEPXKAAET CTATyC aJBOKaTa W  IO3BOJSET €My
CaMOCTOSITEJIBHO ~ IIOJIb30BaThCsl  IIpaBaMM, 3aKperuIéHHBIMM B 3akoHe «O0
aJIBOKaTCKOU NEATEIIbHOCTU». BMecTe ¢ TeM, opaep yIOCTOBEPSET MPaBO aJBOKATa
Ha BBICTYIUICHHE B CYyAE€ B KauecTBe IIpeAcTaBUTENs. B cBI3M C ueM, Kak
OpPEICTaBUTENb OH NPUOOpETaeT CHELMAIbHBIE MpOLIECCyallbHblE IpaBa U
BO3MOXXHOCTh OBITh HAJENAEHHBIM MOJHOMOYHMSIMH, KOTOpPBIE JOJDKHBI OBIThH
0(OpMIIEHBI COOTBETCTBYIOLIUM 00pa30M, T.€. CyJI€OHON JOBEPEHHOCTHIO.

Otmeuaercs, yto 'K P® He B mNOAHOW Mepe peEryjampyeT BOIPOCHI,
Kacarolyecs: TOBEpeHHOCTH Ha y4yacTue B rpakaaHckoM mponecce. CnennpuyHoCcTb
TpeOOBaHUIl, NPEIBABISIEMBIX HWMEHHO K CyJIeOHOH JIOBEPEHHOCTH, UX
COOTBETCTBYIOIIAss HEOOXOAMMAsi COBOKYITHOCTh TMO3BOJISIET OTINYATh €€ OT APYTuX
BUJI0B oBepeHHOcTe. CyneOHblN npeacTaBUTENb HE OYJET AOMYILIEH B MPOIECC, HE
BIIpaBe OyJET COBEPIIATh MPOLIECCYaANIbHBIE IEUCTBUS B MHTEPECAX MTPEICTABISAEMOTO
JWIa, €CAM B COACPKAHUM €ro JOBEPEHHOCTH OYAyT MAOMYIIEHbl HETOYHOCTH
OTHOCHUTENIBHO TpeOOBaHMM, NPEAYCMOTPEHHBIX TPAXKIAHCKUM IPOLECCYaJbHbIM

3aKOHOOAaTCIbCTBOM.
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Tak, «rpeTbuM JUIOM», NEPEN KOTOPHIM OCYLIECTBISAECTCS MPEACTABUTEIBCTBO
Y J1aHA JIOBEPEHHOCTh, B TPAXKIAHCKOM CYIOIPOU3BOACTBE BCErAa BBICTYNAET CY]I
(cynps). Ho B Hayke rpaKIaHCKOTO MPOIECCYaIbHOrO MpaBa TPEThHU JIMIA U3BECTHBI
KaK CaMOCTOSITEIbHBIC CyOBEKTHI rPa)XJaHCKOIO MPOLECCYATBHOTO
MPABOOTHOIICHUS, TPUYEM JABYX pazIMuHbIX BUI0B. ClieoBaTeNbHO, CyacOHas
JIOBEPEHHOCTh OTJMYAETCS YK€ TE€M, UTO B HEW BCErjJa CYLIECTBYET yKa3aHUE Ha
oTpeIeIEHHBIA CYOBEKT — Cy/l — BIACTHOTO OpraHa MpaBOCYAUS.

ABTOPOM yKa3bIBAIOTCSl CHEeNU(PUUECKUE TOCTOSIHHbIE PEKBU3UTHI HMEHHO
CyneOHOM JOBEPEHHOCTH, W TMPEJIaraeTcs 3aKpenuTh WX B TPaKIaHCKOM
MPOLECCYATBHOM KOJEKCE B BHJE OTIEIbHOM cTaTbu. «Popma M COAEpKaHUE
cynebHoi noBepeHHOCTH». HeoOxoaumocTh cymiecTBoBaHUsl Tako HopMbl B ['TIK
P® obycnoBnena neyperynupoBaHHOCThIO B 'K P MHOTMX BOMPOCOB, Kacaromuxcs
UCKJIFOYUTEILHO CyaeOHONH noBepeHHOCTH. C TOYKM 3pEeHHUS MPAKTUYECKOTO
MPUMEHEHUS, OHA IIO3BOJUT HCKIIOYUTh MHOTOYUCIICHHBIE HEIOYETHl MpU €€
oOpMIICHUY U TIPUBEACT K JTOJDKHOMY €IHHOO0OPa3HIo.

JluccepTaHT CUMTAET, UTO B CJIydasiX, KOTJa NpU PaCCMOTPEHUU TPAXKAAHCKOTO
JieJla B CyJl€ OJHOBPEMEHHO YYACTBYIOT HECKOJIBKO JOTOBOPHBIX MPEACTABUTEIEH OT
OJHOTO TMPEACTABIISIEMOrO JIMIA, BO3MOKHA HECOIJIaCOBAHHOCTh, a MOpPOU H
MPOTUBOPEUYMBOCTh B UX MPOLIECCyalTbHbIX ACUCTBUSX. [foaTOMY paspelnienue Takux
CUTYaIHil JOJKHO OBITH YPETYJIUPOBAHO TPAXKITAHCKUAM TPOIECCYyATTbHBIM KOJIEKCOM,
a WMEHHO, IMpeayCMOTPEeTh INpaBO CyAa NpPU3HATH OO0s3aTelbHBIM YyYacTHE B
cyneOHOM pa3OupaTenbCTBE CaMOro MPEACTABISEMOTO, IS BBISCHEHHS €0
BOJICU3BSIBIICHUS.

OtMeuaeTcsi, YTO He BCerjia JACHCTBUE Cy1eOHOM JOBEPEHHOCTH MPEKpaIIaeTcs
ToNbKO 1O yka3zaHHbIM B cT. 188 'K P® ocnoBanusim. Ilomumo sToro ona
npekpailaer JeHcTBOBaTh M MpU  (DAKTUUECKOM HCIOJHEHWH, €CIIM  Takas
JIOBEPEHHOCTh OblIa BbIJJaHA HA Y4YacTHE JOTOBOPHOTO MPEACTaBUTENS B OJHOM
cyneOHOM 3acelaHuy W Ha COBEPIICHHE B HEM KOHKPETHBIX MPOIECCYaTbHBIX
neicteuil (mosHomounii). I[lo MHEHHIO aBTOpa, JAHHOE IOJOKEHHE MOXKET OBITh

3aKPCINICHO B HOpMaX I'paXKaIaHCKOI'0 IIPOonCcCCyaIbHOI'0 3aKOHOAaTCIILCTBA.
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JluccepTaHT HE COTJIAIIAETCS C MPEAJIOKEHUEM 3aKOHOMATENBHO 3aKPEINTh 32
MPEACTABISIEMBbIM JIMIIOM TIPaBO  MOCJIEIYIONIETO OM0OpEHUS COBEPIICHHBIX
IpoliecCyalbHbIX JEUCTBUN CyJeOHBIM MPEACTABUTENEM, BBIIICANIMM 32 IMPEAeIibl
YCTaHOBJICHHOTO 00hEMa TIOJTHOMOYHU B IOBEPEHHOCTH, JINOO B CBSA3U C OKOHYAHHEM
cpoka gerctBusi camoi goBepenHoctr (P.A. Cumopos, JI.B. BoiitoBuu). B
000CHOBaHME CBOEH MO3WIMU YKa3bIBAETCS, YTO C TOYKU 3PEHUS] MPAKTHUYECKOTO
MPUMEHECHUSI W 3aKOHOJATEIBHOIO YPETyJIUPOBAHUS JAaHHbIE MNPEIJIOKEHUS HE
COBCEM KOPPEKTHBI. [Ipu ucreueHnu cpoka IeicTBUE JOBEPEHHOCTH MPEKPAIIAETCS U
KAaK CJIEACTBHE BEIET K OTKa3y B JONYCKE K yYAaCTHIO B TPAXKIAHCKOM IIPOLECCE
cyneOHOMY TpecTaBuTeNto. Ecim ke OH Ipo0iDKaeT COBEPIIATh MPOIeCCyaabHbIC
JICMCTBUS, TO 3TO HUYTO MHOE, KaK MpoleccyalbHoe ynyieHue (cyneoHas ommoka),
TaK KaK OHH HE MOPOXKIAIT HUKAKHX IOPUIMYECKUX IMOCIEACTBUUA W MPUIHAKOTCS
HE3aKOHHBIMH.

Henb3st npu3HaTh BEpHBIM M TPUHATHE CYAOM COBEPILECHUE CYyIeOHBIM
MPEJACTABUTENIEM IMOJTHOMOYMS, HE YKa3aHHOTO B JoBepeHHOCTU. CaM JOBEpUTEIh
OTKa3aJcs OT peanuzanuu COOTBETCTBYIOLIETO pacopsaAuTEILHOTO
MPOLECCYAIBHOTO JIEMCTBUS C MOMOIIBIO MpPeACTaBUTENA. B JaHHOM ciydae, Cyll He
MOKET pa3pelIuTh U IPUHATH €r0 COBEpIIeHHE 0e3 coriacks Ha TO MPEACTABISIEMOTrO
muna. Muade sto OyAeT mpsMbIM HapylleHHEM 3aKoHa, B TOM YHCIE, MpaB H
3aKOHHBIX HHTEPECOB MPEACTABISEMOTO JIULA.

Tperuii maparpap — «3aKoHHOe NPEACTABUTEILCTBO B TI'PaKIAHCKOM
CYyJIONPOM3BOACTBE» - TOCBAMIEH aHAJIN3y W3MEHUBIIUXCS OOCTOSITENIBCTB,
SBJSIIONIIUXCSI  OCHOBAaHMEM  BO3HUKHOBEHHS  JAHHOTO  BUJA  CyJIeOHOTO
MPEACTaBUTENbCTBA, Kpyra JIMI[, KOTOpPbIE MOTYT OBITh TAKOBBIMH C YYETOM
JNEHUCTBYIOLIETO IPaXKAaHCKOT'0 MPOLECCYATBHOTO 3aKOHOIaTEIbCTBA.

ABTOp He coryamaercs ¢ MHEHHEM HekoTopbix yuéHbeix (JI.B. BoiitoBnu),
COTJIaCHO KOTOpPOMY (OpPMYJIMPOBKA CTaThH, PEryaupyromias oObEM MOJTHOMOYMIA
3aKOHHOTO TIPEJICTABUTENISA, MPOTHBOPEUYNBA, T.K. BKIIOYAET B CEOsl TOJBKO OOIIHE
MIOJTHOMOYHSI, @ OTPAHUYCHHS], YCTAHOBJIEHHBIE MATEPUAIIBHBIM 3aKOHOJATEIBCTBOM,

IPETYCMOTPEHBI TOJBKO JJIsI CIEIUANBHBIX MOTHOMOYUH. 13 monoxenus 4. 3 cT. 52
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['TIK P® BuaHO, 4TO 3aKOHOAATEIb MPSIMO Pa3rPaHUYMBACT NPOLIECCYaJIbHbIE MPaBa
MPEJCTABISAEMOTO M BO3MOXHOCTh HMX pPEaJu3aldd IOCPEACTBOM COBEPIICHUS
MpoIlecCyalbHBIX JASHCTBHI uepe3 3aKOHHOIO TpejicTaBuTeNs. Takas oduimaaibHO
MPEIOCTABJIECHHAS BO3MOXKHOCTh COBEPIIATh ONPEACIEHHBIE MPOLIECCYaTbHbBIC
JIEUCTBHUSL OT UMEHM M B MHTEPECAX APYroro JIMIA BbIPAXKACTCSA B BUJE MOJTHOMOYUM
cyeOHOro mnpeacTaBuTeNs, Kotopele nepeunciieHsl B ¢T. 54 I'TIK PO u goimkHbI
OBITH CIIEIIMAILHO OTOBOPEHBI B JIOBEPEHHOCTH. B CBs3u ¢ TeMm, 4Tto odopmiieHHE
MOJTHOMOYMM 3aKOHHOTO TPEACTABUTENISI HE MOJICKUT OOIEeMy MIpaBUly, TO 3TO
MPSAMO yCTAaHABJIMBAETCS B COOTBETCTBYHOIIEH crarbe. lIpmuém orpanudeHus, o
KOTOPBIX B HEM TOBOPUTCS, KACAIOTCS UCKIIOUUTEIBHO MOJTHOMOYHM.

JluccepTaHT OTMeEYaeT, 4YTO I[epenadya IMOJHOMOYUK JIPYromMy  JIMIY
(epemoBeprie) T 3aKOHHOTO TPEJACTABHUTENS SBJISCTCS €ro CyOBbEKTHBHBIM
nporieccyanbHbIM ITpaBoM. Heo0xoauMbIM yciioBUeM Ipu 0pOpMIICHUH TIEPEI0BEPUS
JIPYyroMy JIMIy, W30paHHOMY B KayeCTBE JIOTOBOPHOTO TMPEACTABUTENS SBISETCS
yKa3aHWe B JIOBEPEHHOCTH Ha TO, 4YTO TMpoOIecCyadbHbIEe IEHCTBUS OyIyT
COBepIIaThCS HE B HHTEpecax JIHMIA, BBIJABIICTO JOBEPEHHOCTh (3aKOHHOIO
NPEJICTAaBUTEIIS), & B MHTEpEcax HEIeeCroCOOHOr0 WM He 00JIaJaroniero IMOJTHOM
JIeeCIIOCOOHOCTRIO TPaXKJaHWHA, T.€. TOTO JIMIIA, YbH MpaBa 3aIlIUIIAITCA 3aKOHHBIM
npeacraBuresieM. B pe3ynaprate 4Yero OT €ro HMMEHM B TPaXXIaHCKOM
CYZIONTPOU3BOJCTBE MPU PACCMOTPEHUU Jieja OYIyT BHICTYIIATh JBa BHUIA CYACOHBIX
MIPEICTABUTEJIEN: 3AKOHHBIN U JIOTOBOPHBIN.

OOpamaercs BHUMaHUE Ha TO, YTO B JieJlaX MO WMYIIECTBEHHBIM CIIOpaM,
KOTJa 3aTparMBarOTCA IpaBa M 3aKOHHbIE HHTEPECHl HEJNEECIOCOOHBIX WU HE
00J1a1aroIMX MOJHON J1eeCIOCOOHOCTRIO TPaXKaaH, Cy/1 I0KEH IMTPOBEPUTH €CTh JIU Y
3aKOHHOTO TMPEACTABUTENS Pa3pPEUICHHE OPraHOB OIEKW W IIONEYHUTENbCTBA HAa
COBEPIIICHNUE UM TaKUX MPOLECCYyalTbHbIX JIEMCTBUM, KaK OTKa3 OT MCKa, IPU3HAHUE
MCKa WJIM 3aKJIFOYEHHE MUPOBOTO COTJIalIeHuA. [[elCTBYIONIMI 3aKOH HE YKa3bIBaET,
B KakoW (opMe MOIDKHO OBITh BBIPAKEHO TAKOE pa3perieHre OpPraHOB OMNEKU H
MoneyuTeabpCcTBa. Buaumo, npu y4actuu B Cy1eOHOM 3acelaHMM OHHM BBICKA3bIBAIOT

CBO€ corjacue WIM Hecorylacue B YCTHOW (opme, C 3aHECEHHEM €ro B IPOTOKOJI
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cynebHoro 3acenanus. [lpuuém B Takux Jgenax ydacThe OpPraHOB OINEKU U
MIOIIEYHUTEIBCTBA SBIISIETCS 00sI3aTENFHBIM B (pOpMe Mauu 3aKiItOYeHHs 1Mo Aeny (CT.
47TTIK P®), cienoBarenbHO, CBOE pa3pellleHre OHM JOJKHBI YKa3bIBaTh B HEM.

B 4yerBéprom maparpage — «dIpeacraBUTe]bCTBO IO HA3HAYEHHUIO CyAa
(opunmasbHOE) B TIpaskIaHCKOM CYJAONPOM3BOJACTBE» - aBTOPOM IMOIPOOHO
aHANIM3UPYETCA JTaHHBIM BUJ CyAeOHOIO MPEACTaBUTENLCTBA U C YUYETOM BCEX €ro
OCOOCHHOCTEH aKIIEHTUPYETCS BHHUMAaHME Ha MPaKTUYECKHX BOIMPOCAX €ro
npuMeHeHuss. YToObl HajuiekaiuM o0pa3oM MPOBECTH HCCIENOBAHUE HOBOTO IO
cpapaernio ¢ [TIK PCOCP 1964 r. Buma cyneOHOro MpeACTaBUTEILCTBA B
IrPakIaHCKOM CYAOIIPOU3BOACTBE JAUCCEPTAHTOM NPUHUMAIOCH HENOCPEACTBEHHOE
ydactue B 000011IeHnn cyeoHoi nmpakTuku CapaToBCKoil 00J1acT 1O MPUMEHEHHUIO
ct. 50 I'TIK P® 3a mepuon nedcTBUS BBEAEHHON MpPOIECCYaTbHOW HOPMBI H
HCIIOJIb30BAIMCH €€ pe3yabTaThl B pabote. [Ipu 3ToM OCHOBHOE BHUMAHUE yIETSI0ChH
HE TOJIBKO MEXaHU3My €€ pealn3alud ¢ B3aUMOJCHCTBUS C JIPYTHUMH
npoleccyaJbHbIMU HOPMaMH, HO M BO3HUKAIOIIEH HAa MPAKTUKE HEOOXOIUMOCTH B
MPUMEHEHUU HOBOTO M CAMOCTOSITEILHOTO BUA CYJI€OHOTO MPECTaBUTEILCTBA.

Ilo MHeHMIO AuMCCepTaHTa, BBI3BIBAET COMHEHHUS IIO3MIMUSA TEX aBTOPOB,
KOTOpbIE OTOXIECTBISIOT 3aKOHHOE M OPUIIMATIbHOE CYJIeOHOE MPEICTaBUTEILCTBO.
VYKa3zaHHble BHJIBI PA3IUYAIOTCS MEXIy CcOOOM HE TOJbKO MO OCHOBaHHUIO
BO3HUKHOBEHHUS, HO U II0O COJEPKAHHUIO M IO NOCIEACTBUSAM. B Xome cpaBHeHuU:
aBTOp IOJjaraetr IenecooOpa3HbIM He Oparb BO BHHMAaHHME TaKUX 3aKOHHBIX
IPEACTABUTENCH, KAK POAUTENH WM YCBIHOBUTEIW, ONEKYHbl M IOINEYUTEIH, B
OTHOIICHUU KOTOPBIX NAaHHBIA BUJ MPU3HAH AOCOIIOTHBIM OOJBIIMHCTBOM YYEHBIX
nporueccyanucToB. OTiauyue K€ pa3sHOBUIHOCTU 3aKOHHOTO NIPEACTAaBUTENIbCTBA
(moBepUTENBHBIN  YIPABISIIONIMA WMYIIECTBA OE3BECTHO OTCYTCTBYIONIETO) OT
opuIMaIBLHOTO BUA CYAEOHOTO MPECTaBUTEIBCTBA COCTOUT:

BO-TIEPBBIX, OOA3aHHOCTH JOBEPUTEIHHOTO YIPABISIOWIETO HMMYIIECTBOM
BCTYIIUTb B TPaXIAAHCKOE CYAONPOU3BOJACTBO B HHTEpPECAX IPEACTABIAEMOrO

BBITCKACT HC H3 €TI0 <«IOJDKHOCTHOI'O IIOJOXCHHA», KaK Yy O(bI/II_II/IaJII:HOI‘O
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MPEACTaBUTENSI TIPU HA3HAYEHWW €ro CYyJIOM, a W3 MOJIOKEHUs, O00YCIOBICHHOTO
rpak1aHCKO-TIPAaBOBBIMU OTHOLIECHUSIMU;

BO-BTOPBIX, JIIOOOW 3aKOHHBIA MPENCTABUTENh O0JalaeT CaMOCTOATEIbHBIM
MPOIIECCYAThbHBIM TIPABOM TMOPYYUTh YY4acTHE B CyJA€ APYyromy JIHILY, U30paHHOMY
UMU B KauecTBe cyJeOHoro mpenctraButelns. [losBisieTcss BO3MOXXHOCTh HaIUYMS
JIBYX Pa3JIM4YHbIX BUOB CYJA€OHOIO MPEACTAaBUTEIILCTBA (3aKOHHOTO U JIOTOBOPHOTO)
OT WMEHM W B WHTEpecax MPEeACTaBIIEMOT0, MNPUYEM JIMYHBIA BBIOOpD W
BOJICU3BSIBIICHUE TOCIEAHEr0 He TpedyeTcs, B JaHHOM CIy4yae MPOUCXOAUT KaK Obl
npeoOpa3oBaHWE OJHOTO BHUAA TPEACTABUTEILCTBA (3aKOHHOTO) B JIPyroe
(moroBopHoOE).

Takum oOGpazom, npu aHalM3e OPUIUATBHOTO CyJ€OHOTO MPEICTaBUTENbCTBA
JIBa ATUX BAXHBIX MYHKTAa MPUPOAbI 3aKOHHOTO MPEACTABUTENILCTBA BBINAAAOT.
[ToaToMy, Teopernueckass U NpaKTUUYECKas WACHTHU(PUKALMS YKa3aHHBIX BHUOB
CyZ1e0HOTO MPEICTaBUTENbCTBA BPSI/L I BOZMOXKHA.

B pesynpTate wmccienoBaHus aBTOp OOpamaeT BHUMAaHHWE Ha MPUMEHEHUE
cyaom ct. SOT'TIK P® npu paccMoTpeHUH Jea 0 MPUHYAUTEIBHOM MOCTTUTATU3aluN
B MCUXUATPUYECKUIN CTAIlMOHAP, TIPH KOTOPOM B CHIIy MpsMOro ykaszanus ct. 304
['TIK P® HeoO6xoaumMo yyacThe peICTaBUTENs IPaklaHUHa, B OTHOIIEHUH KOTOPOTO
pemaetcst 3TOT Bompoc. HecMmoTpss Ha TO, 4yTO OyKBaJIbHOE TOJKOBAHHME TEPMHUHA
«OTBETYUK», YHNOTPEOIIEMOTO 3aKOHOJIATEJIEeM B JaHHOW CTaThe, HE TO3BOJISIET
ucnons3oBath c¢r. 50 [TIK P® npum paccmMoTpeHun [iel, BO3HUKAIOIIUX U3
nyOJIMYHBIX MPABOOTHOILIECHUH M B JAelax 0co0Oro MpOM3BOJACTBA, JUCCEPTAHTOM
Takasi MPaKTHUKa OMpPaBJIbIBACTCS MOJOXKEHUEM, 3aKkpemi€éHHbM 1. 4 ct. 1 I'TIK PO,
KOTOpPO€ JOIYCKaeT HCHOJIb30BAHUE NPOLIECCYAIbHOM aHAJOTHM 3aKOHA IpuU
BO3HUKHOBEHUHU CXOJHBIX OTHOIIEHUH B XO/I€ IPAXJAHCKOTO CYA0MPOU3BOICTBA.

[To mHenuto aBTOpa, mHenecoodbpazHocth mnpumeHeHus ct. 50 I'TIK PD B
HEUCKOBBIX BHJAX CYJONPOM3BOJICTBA OYEBHIHA, W B JaJbHEHIIEM HEOOXOIUMO
YUYUTBHIBATh TAKYI0 BO3MOXKHOCTb MPH PACCMOTPEHUU B CyJI€ TaKUX Jiel, Kak
NpPU3HAHUE TPaXKJaHWHA HEIEEeCOCOOHBIM, 00 OrpaHMYEHHH JeeClOCOOHOCTH, B

JIpYyTUX cly4asix, KOTJa OmpenesseTcs MpaBoBOM craTyc ¢u3nyeckoro numa. Yrto
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Oyaer cnocoOCTBOBAaTh YCHIJICGHWIO TMPOIECCYalbHBIX TapaHTHH 3allUThl IpaB U
3aKOHHBIX MHTepecoB rpaxaaH Poccuiickon denepanuu Ha CIpaBeIMBBIA Cya U
KBAJIM()MLIMPOBAHHYIO IOPUANYECKYIO ITOMOILIb.

OOocHOBBIBa€TCA  TaKXke MPUMEHEHHE JAHHOTO  BUAA  CyJIeOHOro
IOpEJICTaBUTENICTBA B CIy4asX, KOIZla  HY)XHO  OOECHeuYuTbh  CTOpPOHE
KBAJIM()ULIMPOBAHHYIO OPUINYECKYIO TTOMOILb U pEaln30BaTh ACHCTBUE MPUHLIMIIA
COCTSI3aTE€JIBbHOCTH, HAlpUMEpP, B CIy4yae KOJUIM3MM HMHTEPECOB HEAEECIOCOOHOIrOo
(orpaHUYEHHO J1eecrTOCOOHOT0) JIMIIA U €T0 3aKOHHOTO MPEACTaBUTENS JIH00 B Cllydae
OTCYTCTBUS Y CTOPOHBI CPEACTB Ha OIJIATy YCIYyT aJIBOKATa.

B cBsa3u ¢ TeM, 4TO i1 HA3HAYEHHsS aJBOKAaTa B KayecTBE CyIeOHOTO
IPEICTaBUTENS OTCYTCTBYIOLLEIO OTBETYMKA HEOOXOIMMO HAIM4YME B MaTepuaax
JieNia JIOKa3aTelIbCTB O TOM, YTO MECTO NpeObIBaHHWS (KHTEIHCTBA) OTBETYMKA
HEU3BECTHO, CYHy CIIEAyeT NPEMJIOKHUTh WUCTIY NPUHATH MEPBI K YCTAHOBIICHHUIO
MeCTa HaX0/I€HUsl OTBETYMKA MO0 MPEIOCTABUTh YOSAUTEIbHBIE 1OIOJHUTENbHbIC
JI0KA3aTEIbCTBA HEBO3MOKHOCTH YCTAHOBJIEHUS €0 MECTA KUTEIbCTBA. Bo3noxenue
TaKol 00s3aHHOCTH Ha MCTLIA OIPABIAHO B CHIIY AEMCTBUS B TPaXkIaHCKOM IIPOLIECCE
IIPUHLIAIIA COCTA3aTEIbHOCTH.

B pesynpraTe uncciaenoBaHMS NPEACTABUTENBCTBA [0 HA3HAYCHUIO CyAa B
nopsiake ct. 50 I'TIK P® aBTOpoM BBISBIEHBI OCHOBHBIE M B3aMMOCBSI3aHHBIC
DJIEMEHTHl MEXaHM3Ma pEAIM3allM¥ JAaHHOM HOPMBI, COBOKYIIHOCTh KOTOPBIX
HaIlpaBJ€Ha Ha JOCTH)KCHHME KOHKPETHOM LENM — 3alUThl HAPYIICHHBIX WU
OCIIapUBAaEMBIX MpaB, CBOOOJ W 3aKOHHBIX HHTEPECOB TIpakAaH. ABTOpP CUUTAET
Heo0XoauMbIM A0TONHUTE CT. SOI'TIK P® cooTBETCTBYIONIMME MOTOKEHUSIMH.

B 3akiio4eHMM JMCCEPTALMOHHOTO  MCCIEAOBAHUA  C(HOPMYIMPOBAHBI
OCHOBHBIE  TEOPETHYECKHE  BBIBOABI M  NPAKTHYECKUE MPEIJIOKEHUSA 110

COBCPUHICHCTBOBAHHIO HOPM I'pa’XJaHCKOT'O IMMPOUCCCYaIbHOI'0 3aKOHOAATCIbCTBA.

ITo Teme quccepranyu onmy0JIMKOBAaHbI CJAEAYOIINE PA0OTHI:
1. Tabak 1.A. 3amaun cyeGHOro npeacTaBUTENs O ONPEAEIICHUIO IpeaMeTa

JOKa3bIBaHWS B TpaxkIaHCKoM cynomnpom3BojactBe [/ BectHuk  Bomxkckoro
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yauBepcuteta uM. B.H. Tatumesa. - Tompsartu: M3a-Bo BYuT, 2000.Ne 12. (0,25

ILJL.).

2. Tabak N.A. ObecnieueHre IOpUINYECKON MOMOIIM B CYJI€ 10 3allUTE MPaB U
3aKOHHBIX MHTEPECOB CHOPAIMHX CyObekTOB // EBporielickasi KOHBCHIIHS O 3allWTe
npaB 4eloBeKa M OCHOBHBIX CBOOOJ M HAI[MOHAJIBHOE 3aKOHOJATEIbCTBO!
Marepuanbl MeXIyHapoaHOW HaydyHouW koHpepenuuu 7-8 nekabps 2000 r. —
CaparoB: Uzn-Bo IloBomkckas akagemus rocynapcTBeHHo# ciyxOwr, 2001. (0,25
ILJL.).

3. Tabak WM.A. CyneOHblii mnpeacTtaBuTelnb Kak CyOBEKT TpPa)IaHCKOTO
nporieccyaabHoro  mpaBa /[ AkTyanpHbIe  TpOOJIEeMBI  TIPOIECCYaTbHOU
IUMBUJIMCTUYECKONM Hayku: Marepualibl HayYHO-NPAKTUYECKOW KOH(EpEeHIIHH,
nocsménnoi 80-1etuto npodeccopa M.A. Bukyr. — Caparos: Uzg-so I'OY BIIO
«CapartoBckas rocypapcTBeHHas akajgemus mpasa», 2003. (0,41.11.).

4. Tabax W.A. Pa3BuTue HHCTUTYyTa CYIAEOHOTO TMPEACTABUTENHCTBA 10
TpaXITAHCKUM JienaM B nopeBosrormonHoit Poccun // Bectauk CI'AIL. — CapatoB:
N3n-Bo T'OY BIIO «CaparoBckas rocyaapcTBeHHasl akajaemusi npaBa», 2003. Ne
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