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OBILIAA XAPAKTEPUCTHUKA PABOTbBI

AKmyansHocmy memvl Ouccepmayuonnozo ucciedosanus. CoOCTBEHHOCTb
— OJTHO W3 Ba)XHEHIMX OJiar, 3ammTa KOTOPOTO BXOJUT B YHCIIO MEPBOOYEPETHBIX
3aJ1a4y YroJIOBHOTO 3aKOHA, MO0 «...rJie¢ HET COOCTBEHHOCTH, TaM KPYT OOIIECTBEHHBIX
otHomeHui eaBa aBmwkercs» (W.I1. [Taun).

CoBpeMeHHass KPUMHMHOT€HHas OOCTaHOBKA CBHUJAETEIbCTBYET O CEpbEe3HOU
npobieme B chepe MaHHBIX OOIIECTBEHHBIX OTHOIICHMH. [IpecTymieHus mpoTus
COOCTBEHHOCTH — camble pacrnpocTpaHeHHble B Poccun. Tak Obuio u mpu
colManu3Me, TaK TMPOJOJDKAET OCTaBaTbcs M B TEPHUOJ TOCIOACTBA PHIHOYHOU
SKOHOMUKHU. B wactHocTH, B 1989r. pasdou, rpadexu, KpaXKu U APYrUe XUIICHUS
JOCTUTIIA JIBYX TpeTed OOIero KOoJWYecTBa TMPECTYIUICHUH, a WX TEMIBbI pPOCTa
npesbicitn 60 — 75%,.

ITo nanusiM MBJ[ P®, B 2005T. B Poccuu 3apeructpupoBano 3 554, 7Tbic.
npecrymienuii. M3 Hux Oosee mosoBuHbl (55,7%) cocTaBuiM XHIICHUS YYXKOTO
uMyIecTBa (CoBepiieHHbIe myTeM rpadeka — 344, 4teic. (+37,0 %)npecrymieHuii).
B 2006 rony BHOBH HaOIIOJAICS POCT MPECTYMHOCTH, XOTS TEMIIbI €r0 MPUPOCTa
CYLIECTBEHHO CHHU3WJINCH. Bcero mo Poccum Obu10 3apeructpupoBano 3855,4Thic.
npecrymiennii (+8,5 %). bonee nonoBunbl (54,3 %) Bcex NpecTYIUICHUN Takxke
NPUXOAMIOCH Ha XHIINEHHS Yy>KOTro MMyIiecTBa (rpabexei coBepiieno 357,3ThIC.
(+3,7 %)). B 2007 romy OTMEYEHO HEKOTOPOE COKpaIlleHWe 4YHClia
3apETUCTPUPOBAHHBIX TPECTYIUICHUH (0JHAKO HE ClIeyeT 3a0bIBaTh O BBICOKOM
ypOBHE JIATEHTHOW MPECTYMHOCTH), OHO cocTaBmio 3 582 541 (-7,1%)u3 Hux
rpabesxeii — 295 07 Inpecrymnenue (-17,4 %5.

JlaHHasT 3aKOHOMEPHOCTh HAXOJIWUT TMPOSBIEHWE W B OTACIBHO B3SITHIX
peruoHax crpanbl. Hampumep, Ha tepputopun CaparoBckoit o6nactu B 2005 romy
obUT0 3apeructpupoBano 53 939mpectymienuit, uz Hux — 4 848rpadexeii, B 2006
rojay oOiee KOJIMYECTBO MPECTYIUICHH cocTtaBuio 56 276,B Tom uuciae — 5 109
rpabexeit, B 2007rony anamornunble rnokasarenu Obut cieayromue: 49 132u 3 916
(cBenenus Mudopmarmonnoro rearpa ['YBJ[ CaparoBckoii o06mactn).

['ocynapctBennass moiauThuka B cepe OOppOBI € KOPBICTHBIMH
MOCSATATEeIbCTBAMH HE TOJIBKO HE OTIMYaeTCs CTaOWIBHOCTHIO, HO W BEChMa
npotuBopeurBa. OO0 3TOM, B YaCTHOCTH, CBUIETEIHCTBYET TOCTATOYHO YaCTOE
W3MCHEHHE Ha 3aKOHOJATEJIPHOM YPOBHE TOHATHA  MEIKOTO, BJICKYIIETO
aIMUHUCTPATUBHYIO OTBETCTBEHHOCTH, U YTOJIOBHO HAKa3yeMOro XuineHui. JlaHHoe
SIBIICHUE COTPOBOXKIAETCS TO MPOILECCOM ACKPHUMHHAIU3ALIMN IIHPOKOTO Kpyra

Lo [Ipectynmrocts u mpaBoHapymieHuss B CCCP: Craructuueckuii coopauk. 1989M.,
1990.C. 64.

Z Cwm.: Kparkuit ananu3 cocrosaus mpectynHoctr. 2005. 2006.06mme cBemeHus o
cocrosiauu nipecrynroctu. 2007 // http: // www. mvd. ru
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NesSHUN, TO, HA00OPOT, WX KPUMHUHAIU3AIMHA. DTO TOATBEpkmaroT DeaepanbHbIe
3ak0HBI OT 31 okTs10pst 20021, Nel33-D3 «O BHECCHHHM U3MECHEHHI M JIONIOJIHCHUH B
YronoBHbd KoAeke Poccuiickont denepanuu, YTOJOBHO-NPOLECCYATbHBIN KOJEKC
Poccuiickoii @eneparuu u Kogekc Poccutickoit denepannn 06 aAMUHUCTPATUBHBIX
npaBoHapyieHusx» u oT 22 uwHs 2007 . Nell6-®D3 «O BHeceHUM U3MEHEHHUI B
Konekc Poccuiickoit @enepannu 00 aIMUHUCTPATUBHBIX MPABOHAPYIICHUSIX B YaCTH
U3MEHEHHUs] croco0a BbIpaXKEHHS JACHEKHOIO0 B3bICKAHMS, HaJlaraeMoro 3a
aIMIHUCTPATUBHOE NMPABOHAPYIIICHUE .

Takum 00pazom, KOPBICTHASI IPECTYITHOCTh TO UCKYCCTBEHHO COKpariaercs (B
YaCTHOCTH, 32 CUET XUIICHHI), TO TaK)K€ MCKYCCTBEHHO NpeyMHOXKaeTcs. B cmete
MOCJICTHAX 3aKOHOJATENBHBIX HOBEJUT CJIEAYET OXHUAATh 3HAYUTEIBHOTO POCTa
YrOJIOBHO HakazyeMbIX xuileHud. CBOe€ HETaTUBHOE BIMSHHE OKaXET U
DKOHOMMYECKHUN KPU3HC.

OgHO #3 OCHOBHBIX HaNpaBICHU COBPEMEHHOW YroJOBHO-TIPABOBOM
MOJIUTUKHU — yriyOnenue nudepeHIIMpOBaHHOIO MOIX0/1a K OTBETCTBEHHOCTH JIMII,
COBEpPIIMBIIMX MpPECTyIUIEHUs, HO0, KakK T[oKa3aja WCTOpHUs, Y>KECTOUCHHE
YrOJOBHOTO HakKa3aHWs, PaBHO KakK M M3JIUIIHAS Jubepanu3anus, HE MPUHOCST
0KHJIa€MbIX PE3YyJIbTAaTOB — PEATbHOTO CHHXKEHHS YPOBHS KOPBICTHOM MIPECTYITHOCTH.
B 10 xe BpeMsi MHOTHE CaHKIIMM, B YACTHOCTHU 3a Tpadexk, O CUX MOP MPOJ0IKAIOT
ocTaBaThCsl O€3aJbTEpPHATUBHBIMU, a CJEJOBATENHLHO, HE MMEIOT MPOMEXYTOYHOTO
3BEHA, MO3BOJISIOLLETO nudhepeHIpoBaTh OTBETCTBEHHOCTb 17}
WHUBUTyJIM3UPOBATH YTOJOBHOE HAKA3AHHE.

Bmecte ¢ Tem B 2000 — 2006T. Ha ypoBHE MPaBONPUMEHEHHSI KPEH CJENaH B
CTOPOHY CMSTYCHHUS OTBETCTBEHHOCTH. OO 3TOM CBHIIETETHLCTBYET BHICOKUH MPOIICHT
YCIIOBHOTO OCYXKJIEHUS B CHCTEME MEp yTrOJIOBHO-TIPABOBOTO BO3JCHCTBUS Ha JIMII,
coBepmuBIIHX rpadexu (Hampumep, B CapatoBckoit odmactu B 2006T. OH cocTaBmII
55,8%).

Hayunoe wuccnenoBanue mnpoOiembl auddepeHianiu OTBETCTBEHHOCTH U
WHIUBUyalId3al[Mid Haka3aHUs 3a rpaldex OOyCIIOBJIEHO TaKKe CUCTEMaTUYECKUM
pedbopMupoOBaHHEM  YrOJIOBHOIO 3aKOHOAATENbCTBA 00 OTBETCTBEHHOCTH 32
MPECTYIJICHUSI TPOTUB COOCTBEHHOCTH U BMECTE C TEM HEJAOCTATOYHBIM BHUMAHHEM
3aKOHOTBOPYECKHUX OPraHOB K HOpMaM 00 OTBETCTBEHHOCTH 3a TIpalex, O 4YeM
CBUJICTEJIBCTBYIOT  BBIIICHA3BAHHBIE HOPMATHBHO-TIPABOBBIE  aKThl, a TaKXKe
®denepanbubie 3akoHbI 0T 8 mexadpst 2003 1. Nol62-D3 «O BHECEHUH M3MEHEHHUHA U
nononnenuit B YronoBHbld Konekc Poccuiickoit @eneparun» u 30 nexadbps 2006r.
Ne283-D3 «O BHeceHnn u3MeHeHUI B YTOJI0BHBIN Kojeke Poccuiickoit deneparm
u ctatbio 151 YronoBHo-MiponieccyanbHOro kojaekca Poccuiickoit @enepanum».

BaxxHO OTMETHUTH W TO, YTO B YTOJOBHO-TIPABOBOM TEOPHH PsI BOTPOCOB
KBaM(pUKAMA  Tpabexa MPOJODKAIOT  OCTAaBaThCsl  JUCKYCCHOHHBIMH, B
PaBONPUMEHHUTENILHON JIEITEIbHOCTH OHU TAK)KE PEIIAIOTCS HEOJHO3HAYHO, UMEIOT
MECTO Cepbe3HbIEC OIIMOKHU.

B cBs3u ¢ unTerpanueid Poccun B MuUpoBoe COOOIIECTBO 0cO00€ 3HAYEHUE
npuoOpeTaeT TMo3HaHWE  3apyOeKHOro  ombiTa  OOpPHOBI  C  Pa3IUYHBIMHU
Pa3HOBHUIHOCTSIMU TPECTYIUICHUI, B TOM YHCIE€ M KOPBICTHBIMH, K KOTOpPBIM
NPUHAJIEKUT TPaAOEK.



Cka3aHHOE CBUJETEIILCTBYET O TOM, UTO U3ydeHUe mpodiieM auddepeHunanuu
YTOJIOBHOM OTBETCTBEHHOCTHM W WHAWBUYyaJIU3allMM YrOJIOBHOTO HaKa3aHUS 3a
rpabex, KBalu(pUKaMK JaHHOM  Pa3HOBUIHOCTH  MPECTYIUIEHUH  Tpedyer
MPUCTAJIbHOIO BHUMAHHUS TEOPETUKOB M TOATBEPKIAET  AKTYyaJIbHOCTb TEMBI
JICCEPTALIMOHHOTO UCCIEA0BAHUSA.

Cmenenv HayuHoUl pazpadomannocmu ucciedyemoii npooaemst. [1podiiemsl
muddepeHnanu OTBETCTBEHHOCTH M WMHJMBHAyalIM3allid HaKa3aHUs 3a Ipadex,
KBATM(UKAIIMKA JTaHHBIX TPECTYIUICHUH pacCMAaTpUBAIMCh B paMKax OOIIUX
npo0jeM OTBETCTBEHHOCTH H ee auddepeHnuanum 3a NPeCcTyIUICHUs MPOTHUB
COOCTBEHHOCTH B II€JIOM, KBadu(UKAIIMM KOPBICTHBIX MPECTYIUICHUA TPOTUB
COOCTBEHHOCTH, XWINCHUA, KPUMHUHOJIOTHYECKON ¥ TMPaBOBOH OOOCHOBAaHHOCTH
COCTaBOB HEHACWJIbCTBEHHBIX MPECTYIUICHU I MIPOTUB COOCTBEHHOCTH,
OTBETCTBEHHOCTH 3a MMYIIIECTBEHHbIC XUIIEHUS, CONPSKEHHbIE C HACWIHEM, B
HAay4yHbIX TpyJax Takux aBTopoB, Kak. A.I'. besBepxos, A.U. boiinos, B.B.
Beknenko, I'.B. Bepuna, B.A. Bnagumupos, b.B. Bomkenkun, JI.J[. 'ayxman, C.A.
Enucees, B.B. Epakcun, A.A. Xwxunenko, A.H. UrnatoB, C.M. Kouou, T.A.
Kpurep, I'.JI. Kpurep, A.H. Kpyrnesckuii, H.A. Jlonamenko, C.B. Makcumos, B.B.
Marnebues, A.A. [lunaes, B.W. ITnoxosa, A.Il. CeBprokos, C.H. Cupora, [{.Tans6epr,
N.C. Tumkesuu, 1.A. @oinunkuii, B.1. Xonoctos, A.B. lllynsra, B.1. SIpmonuk u
Ap.

He ymanss naydHOW TiyOMHBI W 3HAYUMOCTH PabOT yKa3aHHBIX aBTOPOB,
HEO0OXOMMO 3aMETUTh, UTO B TEUEHHUE JJIMTEIILHOTO BPEMEHH B YTOJIOBHO-TIPABOBOM
Teopur 000COOJIEHHBIX HWCCJIENOBAHUA MPOOJIEM YTOJOBHOW OTBETCTBEHHOCTH 3a
rpabex Obulo KpaiiHe Mmano. B wactHoctn, B 1976 r. Obuta omyOnmkoBaHa
moHorpadus B.A. Bragumuposa u B.U. XonoctoBa «OTBETCTBEHHOCTD 3a Ipadex U
JUYHOCTh Tpabutens». OTaenpHBIE AacCHeKThl MpoOJieM  YroJIOBHO-TIPABOBOTO
pEeryaupoBaHusl U NPOTUBOACHCTBUSA Tpabexy MNpeACTaBlIeHbl B KaHIUWJATCKON
nucceprann  E.O. IllepOakoBoii, MOATOTOBICHHOW 10 Matepuanam HJxHoOro
dbenepanpHoro okpyra (Kpacuomap, 2008).

ABTOHOMHOE MOHOTpaduyecKoe HcclenoBanue Mnpoosiem auddepeHuuanuu
YTrOJIOBHOW OTBETCTBEHHOCTH W WHAMBHAyaJIW3allid Haka3aHusi 3a rpabex He
MIPOBOJAWIIOCH B OTE€UECTBEHHOM YTrOJIOBHO-IIPABOBOM TEOPUH.

[IpecTtynHoCcTh — siBIEHHME MOOWIBHOE, OBICTPO MpHCIOcaOIUBAIOIIEECT K
M3MEHEHHIO COIMATbHO-3KOHOMUYECKHUX YCIIOBHM KM3HU, HAXOIAIIee HOBbIE (DOPMBI
MPOSIBJICHUSI B YCIIOBUSIX IKOHOMUYECKOTO KPU3HCA.

[TosToMy cuuTaeM CBOEBPEMEHHBIM HW3YyUYEHHE pPa3JIMYHBIX ACIEKTOB
MHOTOTPaHHOM Hay4HO-TIPUKJIAAHON MPOOJIEMBbl YTOJIOBHON OTBETCTBEHHOCTH 32
rpabexx, W B YaCTHOCTH, acmekTa auddepeHmanui OTBETCTBEHHOCTH |
WHJMBUAYaJIM3allMUd YTOJIOBHOIO HAKa3aHUS.

Ilenvy Ouccepmayuonnozo wuccnedosanus CcOCTOUT B MOHOIpaduuecKoM
u3ydeHuu (GeHoMmeHa aud@epeHnran OTBETCTBEHHOCTH M WHAMBUAYATU3ALNU
HaKa3aHus 3a rpabexk B POCCHIICKOM YTOJIOBHOM 3aKOHOJATENBCTBE C TOUKH 3PEHUS
UCTOPUU U COBPEMEHHOCTH.

JlocTukeHre yKa3aHHOW 1elid O0ecreynMBaeTcs IMOCTAHOBKOW U pelIeHUuEM
CIEYIONIMX 3a0ay.



— BBISIBUTHh UCTOPUUYECKHE KOPHU U MIPOCIEAUTH DBOJIONUIO MTOHSATHS Tpadexa
B POCCUICKOM 3aKOHOJIATEIIbCTBE;

— UCCJEeNOBAaThb COBPEMEHHOE COCTOsSIHME MpoOsemMbl  IuddepeHnmram
OTBETCTBEHHOCTHM W WHJMBHAyaJIW3allMd Haka3aHus 3a Irpadexk B POCCHUKUCKOM
YTOJIOBHOM 3aKOHOJATEIbCTBE, TEOPUU U MPAKTHUKE;

— U3YYUTh MPaBONPUMEHUTENbHYIO MNPAKTUKY KBaIU(pUKAIMU Tpadexa c
LEIbI0 BBISBJIICHUS TUIMWYHBIX OIIMOOK M pa3pabOTKM pPEKOMEHAAMN Mo uX
YCTPaHEHHIO;

— U3Y4YUTh 3apyOeXHBIH OMBIT OOPHOBI C OTKPBHITHIM 3aBIAJCHUEM YY>KOTO
VMMYILIECTBA,;

— OmpenenuTh MyTH JanbHelmer auddepeHmanuy OTBETCTBEHHOCTH W
WHVMBUTyJI3aIliU HaKa3aHUs 3a rpadex;

— BbIpabOTaTh MPEIJIOKEHUS TO COBEPIICHCTBOBAHUIO POCCHUUCKOTO
3aKOHOJIaTeHCTBAa 00 OTBETCTBEHHOCTH 3a rpalbex.

Oovekm uccnedoeanusn — yrojlOBHO-IIPABOBbIE OTHOILIECHUS, BO3HUKAOIINE B
CBSI3U C COBepllIeHUEM Irpadexel, U nuddepeHuaius yroioBHONH OTBETCTBEHHOCTH
Y MHJVBUAYaln3alys YrOJIOBHOTO HAKA3aHUS 32 JAHHBIE IPECTYIICHUS.

B kauectBe mpeomema NUCCEPTAMOHHOTO WCCIENOBAHUS BBICTYIAOT
HUCTOPUYECKHE KOPHH M OCOOCHHOCTH pa3BUTHS (PeHomeHa nuddepeHunanum
OTBETCTBEHHOCTH W HWHJMBHAyalIM3allMd HAaKa3aHWs 3a Tpabdex B OTECYECTBEHHOM
3aKOHO/IaTEJIbCTBE, COBPEMEHHOE COCTOSIHHE TAHHOW MPOOJIEMBbI B POCCHUHCKOM H
3apy0eKHOM 3aKOHOJATEIbCTBE, BO3MOXHBIE TIYyTH €€ PEIICHUs, OTIEIbHbIE
npoOJieMHBIE aCMIeKThI KBaJTU(PUKALUU Tpadexa.

[IpenmeToM wucCcIeIOBaHUA TaKXe€ SBWINCh HOPMATUBHO-IIPABOBBIE AKTHI
JIOCOBETCKOI'0, COBETCKOTO M IIOCTCOBETCKOIO NEPUONOB pa3BuThus Poccuiickoro
rocyZapcTBa, HOPMATUBHO-TIPABOBBIE aKThI Psijia 3apyOeKHBIX TOCYIapCTB, HAYYHBIC
KOHILIETILIUY, CyJle0Has MpPaKTUKA, JaHHbIe OQUIMATBHOW CTATUCTUKU BepxoBHOro
Cyna PO, MunucrepcTBa BHyTpeHHUX nei PD, ['maBHOro ynpaiieHUsI BHYyTPEHHHUX
nen CaparoBckod oOsiacTv,  YnpaBiaeHUU QeaepaibHOM CIIy»KObl HCIOJHEHUS
HakazaHuii mo CapaTtoBckoil oOmactu u Pecnybnuke MopaoBusi, pe3yabTaThl
IKCIEPTHBIX ONMPOCOB YYCHBIX-IOPUCTOB U TMPAKTHUYECKUX PAOOTHUKOB (Cymed wu
cleaoBaTese).

Memooonozuueckoit 0CHOB0U NIUCCEPTAMOHHOTO HCCIEIOBAHUS CITYKUT
cucteMa (HpUII0COPCKUX BO33PEHUM, B TOM YHCIIC JTUATCKTUISCKUNA METOJ IMO3HAHMS,
00€eCTeunBarONINX HAYYHBIN TIOJIXO0/I K U3YUEHHUIO PA3IUYHBIX SIBJICHUI M MPOIECCOB
00IIIeCTBEHHOM KU3HU KaK MO3HABAEMBIX M HAXOSIINXCS B IIOCTOSSHHOM Pa3BUTHH.

ABTOPOM  MPUMEHSUIUCh  TaKXK€  HCTOPUKO-NPABOBOM,  (opmanbHO-
NOTMATUYECKUM, CHCTEMHO-CTPYKTYPHBIM, CpPAaBHUTEIBHO-IIPABOBOW,  JIOTHKO-
CEMaHTUYECKHI, TPAMMATHYECKUH, KOHKPETHO-COLIMOJIOTUYECKAM, AaHATUTHUYECKHM,
CTaTUCTHUYECKUW U IPYTUE METOIBI HAYYHOT'O UCCIEOBAHUS.

Teopemuueckoit 0CHO80U NUCCEPTALUN SIBIIAIOTCA TPYIbl OTEYECTBEHHBIX U
3apyOeXHBIX YYEeHBIX B oOmactu ¢unocopuu, UCTOpUM, YrOJIOBHOIO IIpaBa,
YTOJIOBHO-UCIIOJHUTEIBHOIO MpaBa U KPUMUHOJOTHH, FPAXJAAHCKOrO IpaBa, Cpelu
Hux: A.M. Anekcees, JI. Actamom, K.W. bateip, FO. bapnax, A.I'. be3pepxos, A.I.
boitos, FO0.M. beitko, B.B. Beknenko, I'.B. Bepuna, JI.LE. Bnagumupos, B.A.
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Brnagumupos, b.B. Bomxenkun, P.P. I'ammak6apos, JI.JI. I'ayxman, I'.B.®. I'eremns,
H.A. Hpuns, C.A. EmuceeB, A.A. Xwxunenko, M.II. XKypasnes, A.H. WUrnaros,
B.O. Kmouesckuii, C.M. Kouou, I''A. Kpurep, I'.JI. Kpurep, A.H. Kpyraesckuii,
JIJI. Kpyrnukos, B.H. Kyapsisues, E.N. Keiuanos, A. JloxBunkuii, C.B. Makcumos,
B.II. Mankos, B.B. Mansues, H.A. Hexkmonos, M. Iluerpuak, A.A. Ilunaes, B.1.
[Tnoxosa, C.B. [lo3nsimes, I1.I1. ITyctopocnes, M.C. Pribak, A.I1. CeBprokos, C.H.
Cupora, E.A. Cyxano, A.f. Cyxapes, /. Tamsbepr, W.C. Tumkesuu, WN.A.
@oitnunkuit, B.1. Xonoctos, A. Yuzmanua, P.J. [llapanos u ap.

Hopmamueno-npagoeyio 0cHogy palbOThl COCTABISIOT MEXIYHAPOIHO-
npaBoBbie akThl, KoHctuTynusa Poccuiickonn deaepannn, 1eMCTBYIOLIEE POCCUICKOE
U 3apy0exKHOE YrOJIOBHOE 3aKOHOAATEIIbCTRO.

Imnupuyeckyrw 0a3zy VCCIECNOBAaHUS TMPEACTABIAIOT JAHHbIC, MOJYyYCHHBIE B
pe3yibrarte u3ydeHus: 637 Komuii OOBHHUTENBHBIX MPHUTOBOPOB CYIOB (ApXHBHBIH
Matepuan YnpaBieHud (deaepalbHbIX CIYXKO HCIONHEHWS HaKa3aHUl 10
CaparoBckoii obOnactn u Pecryomuke Mopaosust; 2005 — 2006rr.), maHHbIC
opunmanpHOM cratuctuku BepxosHnoro Cyna Poccuiickoit deneparyu, Y npaBieHUs
cynebHoro genaprameHTa mpu BepxosHom Cyne Poccuiickoit ®enepanuu B
Caparosckoii oomactu (2000, 2005, 2006Gr.), MuHHCTepCTBA BHYTPEHHHX JCII
Poccuiickoii ®enepanuu, ['maBHOro ympapieHus BHYTpeHHUX el (CapaToBCKOM
obnactu (2000, 2005, 2006r.), a Takke pe3yabTaThl SKCIEPTHBIX OMPOCOB YUCHBIX-
10pUCTOB (79 pEeCnOHIEHTOB) U MPAKTUYSCKUX PaOOTHUKOB (Cymed M clieoBaTeseH
— 83pecnoHneHTa).

Hayunasa obocnosannocms u 0ocmoeepHocms pe3yibmamos uccied08aHus
ONPEACNSIIOTCS  IHUPOKUM KPYrOM HOPMAaTHUBHBIX U Hay4YHbIX HMCTOYHHKOB,
JOCTaTOYHO OOTaTON JIMIUPHYECKOW 0a30i M Pe3yNbTaTaMH COIHUOIOTHYECKUX
WCCJICIOBAHMM, B CBOCH COBOKYIMHOCTH OOYCIIOBUBIIMX KOHIICTIIIHIO THUCCEPTAIUH.
Bce 53TO cBUAETENBCTBYET O PENpPE3CHTATUBHOCTH HW3YYEHHOTO Marepuana Hu
MO3BOJISIET CUUTATH CJIeJIaHHBIE HAa JJAHHOW OCHOBE BBIBOJbI HAYYHO JOCTOBEPHBIMHU.

Hayunasa noeuzna nuccepTallMOHHOTO MCCIIEI0BAHMS BBIPAXKAETCS B TOM, UTO
OHO SIBJSIETCS OAHUM W3 TEPBBIX B OTEUECTBEHHOW YTrOJIOBHO-NIPABOBOM HAyKe
KOMIUIEKCHBIM MOHOTpaUYecKrM HCCleoBaHueM IMpobsieM auddepeHunanum
YrOJOBHOW OTBETCTBEHHOCTH M WHIAMBUIyalM3allMd YTOJIOBHOTO HaKa3aHUs 3a
rpa0ex, MOATrOTOBJIEHHBIM Ha 0a3e MaMsITHUKOB MpaBa, IEUCTBYIOIIETO POCCUICKOTO
(c yueToMm Bcex IMOCIIETHUX HOBEJUT, @ IMEHHO: DejiepaibHBIX 3aKOHOB OT 8 JeKaops
2003 1. Nel53-DP3 «O BHeceHWH W3MEHEHWH W MOIOJHEHUN B YTOi0BHBIN Komekc
Poccuiickoit ®epepanmmn», ot 30 mexabps 2006 r. Ne283-D3 «O BHeceHHH
u3MeHeHnl B YronoBHbI kojieke Poccuiickoit denepannu u crarbio 151 YronosHo-
npoieccyanbHoro koaekca Poccuiickoit @enepamuu» u ot 22 uroHst 20071. Ne 116-
®3 «O BuHecennmn wu3meHeHuid B Komekc Poccwmiickoit ®enepamuu 00
aJIMUHUCTPATUBHBIX TPABOHAPYIICHUSIX B YAaCTU M3MEHEHHUS Croco0a BhIpaKEHUs
JICHE)KHOTO B3BICKaHMsI, HAJIAraeéMOro 3a aJMUHUCTPATUBHOE MPABOHAPYIICHUE») U
3apy0eKHOr0 YrOJIOBHOTO 3aKOHOAATENIbCTBA.

HucceprantoM copMUpPOBaH HOBBIM KOHIENTYaJNbHBIA MOAXOMA K IMpoOjeme
BO3HMKHOBEHUSI M YTBEpXKJEHUs rpabeka Kak NPecTyIUICeHUS B POCCHUKUCKOM
yroioBHoMm 1paBe. C mno3uuuu auddepeHand yrojioBHOW OTBETCTBEHHOCTH
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UCCIIEJIOBaHa €ro JajbHeilas 3BOJIOLUSA. BBISBIEHbI HOBBIE aCHEKThl MPOOJIEMBI
KBaM(UKalMK rpabexxei, NpeiokKeHbl MyTH uX pemieHus. IlpeacraBnensl aHanus
NPAKTUKM HAa3HAUY€HUs YrOJOBHOIO HaKa3aHMs 3a TIpadex, OCBOOOKAECHHUS OT
YrOJIOBHOM  OTBETCTBEHHOCTH 3a  JIaHHYK0  Pa3HOBHMJHOCTb  IPECTYIUICHMI;
KPUMUHOJIOTUYECKUIT MOPTPET JIMYHOCTU rpalduTens B JAWHaMUKe. BpipaboTaHbl
OTJIMYAIOIIMECS HAy4YHOM HOBHU3HOM MPEIJIOKEHHS II0 COBEPLIEHCTBOBAHUIO
YrOJIOBHO-TIPABOBBIX HOPM, IPENYCMAaTPUBAIOIIMX OTBETCTBEHHOCTh 3a Ipadex, U
NPABOMPUMEHUTEIBHOW  JI€ATEIbHOCTH. C  nosunuum  guddepeHIHAINN
OTBETCTBEHHOCTH 3a IpaleX MPOBEIECHO HCCIENI0BaHUE 3apyOEKHOTO YTOJIOBHOTO
3aKOHOJATENbCTBA.

Ha 3auwumy gvinecensl CIeayIOIINE OCHOBHBIE MOJOKEHUS U BBIBOJIBI:

1. CBouM BO3HMKHOBEHHEM TIpaleX KaKk 3aKOHOJATeJIbHOE TOHATHE
IpECTyIUIEHUsI 00s13aH PUMCKO-BH3aHTHIICKOMY MpaBy. YIOMHUHaHHE O rpabexe B
Joropopax ¢ rpekamu X B. U ero orcyrctBue B Pycckoil IlpaBae u npyrux
POCCUHCKUX UCTOPUKO-TIPaBOBbIX JokyMmeHTax Xl — XllI BexkoB 00ycioOBII€HO TeM,
4TO Tpabek — M3HAYAIbHO SIBJICHHUE YYKI0€ JJI PYCCKOIO IIpaBa, HaBA3aHHOE U3BHE.

3apoKJeHUE U YTBEP)KJIEHUE COCTaBa MPECTYIIEHUS «TPpadexk» B pOCCUICKOM
IIpaBe MPOMCXOAMUIIO B OOPhOE MEKTY PYCCKUMU TPAIULUSAMU U 00LIEEBPONIEHCKUMHU
KaHOHAMH.

2. B poccuiickom 1mpaBe OTKpPHITOE 3aBJlaJE€HUE HMYIIECTBOM HMEET
OMpeAeNEHHYI0  CBS3b  C  Haka3aHueM:  rpaldex-MpecTyIUICeHHE  CBOUM
MIPOUCXOXKICHUEM U YTBEPXKJIEHHEM B PYCCKOM IMpaBe 00s3aH UMEHHO HaKa3aHHUIO.

3. Auddepenunanys OTBETCTBEHHOCTH 3a Tpabek BOZMOXKHA C TOMOIIBIO psijia
KBAJTM(ULIUPYIOLIUX MMPU3HAKOB, KOTOPBIE MBI MpeanaraeM 3akpenutsb B ¢T. 161 VK
P®: a) npuunHeHre 3HAYUTENHHOTO yiepOa rpakJanuHy; 0) rpabex, COBEPIICHHBIH
HEOJHOKPATHO; B) IpaleX, COBEPUICHHBIA M3 OJEXKIbl, CYMKHA WU JAPYrodl py4HOU
K4, HAaXOAMBIIMXCS TPU MOTEPIEBIIEM; T) Tpadek dYyKOro HMYIIECTBAa W3
He(TenpoBoia, HEPTENPOLYKTONPOBOIA, FA30IIPOBOAA.

4. B otnenbHoM ctatbe YK P® HeoOXx0auMO 3aKpenuTh NPUBUIIECTUPOBAHHBIN
COCTaB IMPECTYIUICHUS <«Tpadek, COBEPILIECHHBIM BCIEJICTBUE HYXKJIbI», YTO OyAer
crocoOCcTBOBaTh AU(PPEpeHInanuy YroJlOBHOM OTBETCTBEHHOCTU 32 XHUIIEHHE
4yKOr0 HMYILECTBA, COBEPIIEHHOE OTKPBITBIM crocoboM. CTaTbio Ipeasiaraem
U3JIOKUTH B CIIEAYIOIIEH PEelaKIINU:

Cratbsa 161", I'pabGex, COBEPIICHHBIH BCIEACTBHE HYKIBI (npoexm)

['pabexx,  COBEpIICHHBI  BCIEACTBUE  HYXKIbl, TMPH  OTCYTCTBUHU
KBaJTM(ULIUPYIOLIUX IPU3HAKOB, MpeaycMOTpeHHbIX cT. 161YK P®, —
HAaKa3bIBACTCA. ..

5. OrcyrcTBHE aNbTepHATUBHBIX HaKa3aHW 3a Tpabek, HEBBEJCHHE B
JeCTBUE TaKWX HAKa3aHWH, MPEIyCMOTPEHHBIX ux cuctemoi (c1.44 YK P®D), kak
apecT v OrpaHruYeHHue cBOOObl, BO MHOIOM OOYCIOBIMBAIOT OTHOCUTENBHO BHICOKUNA
IOPOIEHT KPaTKOCPOUHOro JjuimeHuss cBoOoasl (11%), wu3nuinHEe IIHMpPOKOe
NpUMEHEHHe  yclaoBHOTO  ocyxkzaeHus  (55%) wu  cBUaeTeNbCTBYeT O
HECOAAaHCUPOBAHHOCTH YTOJIOBHO-MIPABOBBIX CaHKIUW. C 1enblo JajabHEeHIe
WHIMBUAYyaIU3allMd HakazaHus HeoOxoaumMo Bce  caHkiuu cr. 161 YK PO
NEPEBECTU B pa3psij albTE€PHATUBHBIX.



6. 3akpenuth B caHkiuu 4. 2 cT. 161 YK P® B kauecTBe ambTepHAaTUBHBIX
OCHOBHBIX HaKa3aHUM UCIPABUTENbHBIE U 00g3aTEIbHbIE PA0OTHI, a TAKXKE ITPAP.

BBectu KoH(uUCKalMI0O HMyIIeCTBAa KakK 00s3aTelIbHOE JOIMOJHUTEIbHOE
HaKa3aHue 3a Tpabek, COBEPIICHHBIM NP OTATYAIOMIMX WIM 0CO00 OTATYarouux
00CTOSATEIHCTBAX.

7. C MoMmeHTa BBEIECHHMS B JEHCTBHE HOPM 00 apecte HEOO0XO0IUMO
NEePEeCMOTPETh MUHUMAJIbHBIA MpeJen JIMIIEHUS CBOOOJbI B CTOPOHY YBEJIMYEHHS,
ONPEJEIUB €r0 B LIECTh MECSLIEB.

8. JlekpuMHHAIN3UPOBATh OTKPBHITOE 3aBIAJCHUE YYXXUM HMYIIECTBOM Ha
CyMMY B MpeJenax MOHATHS MEJIKOIO XUIIEHHs, €CIM OHO HE OTITOLIEHO JPYTHMH
00CTOSITENNLCTBAMH, TOBBIIIAIOMIMMUA  OOIIECTBEHHYIO OMACHOCTh JEAHUA, W,
COOTBETCTBEHHO, BHECTH W3MeHeHus B mucriosunmio 4.1 cr. 7.27 Konekca PD 00
aJMUHUCTPATUBHBIX NPABOHAPYIICHUSAX, H3JIOKUB €€ B CIEAYIOIIEH peaakUuu:
«Menkoe XMILIEHHE YYXKOTO MMYIIECTBA MyTeM Kpakd, MOIICHHUYECTBA,
MPUCBOEHUS, pacTpaThl WK epabedca TMPU OTCYTCTBUU MPHU3HAKOB MPECTYIUICHUH,
MPEAYyCMOTPEHHBIX YacTsIMU BTOPOU, TpeThel U ueTBepTo ctateit 158, 159 160,a
TaKXe 4acTSAMH BTOpoW u TpeTthed crtathu 161 YromoBHoro koaekca Poccuiickoi
denepaunu, — BICYET ...».

9. YronoBHOe 3aKOHOJATENBCTBO CTPaH OJIMIKHETO 3apyOekbs, KaKk MpaBHIIO,
COXpaHWJIO MOHATHE rpabeka B KauyecTBE CaMOCTOSITENIbHOM (DOpMBbI XMILEHUS U
CaMOCTOSITEJIbHOTO COCTaBa MPECTYIUICHUA. YTOJIOBHAs OTBETCTBEHHOCTH 3a Ipalex
muddepeHIUpYeTCs C TMOMOIIbIO Pa3MYHBIX KBATHM(PHUIMPYIOMIUX TMPU3HAKOB H
TUMOBBIX HAKA3aHUU.

10. IIpoBeneHHBIN aHATU3 YTOJOBHOIO 3aKOHOJATENbCTBA CTPaH AaJbHETO
3apyOexXbsi CBUETEIbCTBYET O TOM, YTO MOHSATHE rpadexa B YTOJOBHBIX KOJEKCaX
psina crpan mpucyrctByer ([ommangmu, Jlanwwm, Wcmanwum, llBennu, Bonrapuw,
CHIA, Snonuu), OgHAKO HE Bceraa HOCUT (GOopMy O0O0O0COOJICHHOTO COCTaBa
NPECTYIUICHUS, <Pa3MBIBAsICh» B paMKax WHBIX (opM XuieHus (Kpaxxu U pa300s)
wiu BeimoratenberBa (YK Jlanuu, cnanuu, SIinoxun).

Teopemuueckaa u npakmuuecKkas 3HAYUMOCHIb VICCIIEIOBAHUS 3aKIIIOYAETCA
B KOMIUIEKCHOM HM3Y4YCHHHU (C TIO3HMIIMU UCTOPHU U COBPEMEHHOCTH, POCCUHCKOTO H
3apy0eKHOTO 3aKOHOJATEIbCTBA, TEOPUH U MPAKTHKH) MpodsieMbl auddepeHnmaum
OTBETCTBEHHOCTH M WHJMBHUAyaJIH3allMd YrOJOBHOIO HaKa3aHMs 3a Tpadex Ha
MOHOTpa(UYECKOM YpPOBHE, B Pa3BUTHH Y4YEHHUS O AudQepeHuuanuu yrojloBHOU
OTBETCTBEHHOCTH M WHAMBUIYAJIM3AlMU YTOJOBHOIO HAKA3aHMS 3a MPECTYIUICHUS
MIPOTUB COOCTBEHHOCTH.

OCHOBHBIE MOJIOKEHHS, PEKOMEHJALUMW W BBIBOJABI, COJEpXKAIIMECs B
JUCCEPTAIMOHHON paboTe, MOTYyT OBITh HCIIOJIb30BaHBI B 3aKOHOTBOPYECKOM
NEeATEIbHOCTH, IPU MOAr0TOBKE noctaHoBieHuii [lnenyma BepxoBnoro Cyna PO u B
y4eOHOM Tpoliecce MU NPenoJjaBaHuy KypCOB YIOJIOBHOTO ITpaBa U KPUMUHOJIOTHH.

Anpobayusa pe3yabTaTOB JIUCCEPTAMOHHOTO MCCIIEIOBAHUS BhIPA3nIach:

— B Y4aCTHH aBTOpa B HAay4YHO-TIPAKTUYECKUX KOH(PEpPEHIUSAX MO MpodiieMam
YrOJOBHOTO TMpaBa: 4-i1 MEXIyHApOJAHOW HAYyYHO-TIPAKTUYECKON KOH(EpEeHIINH
«YronoBHoe npaBo: crparerus pasputus B XX| Beke» (M., 2007);Bcepoccuiickoii
HAYYHO-TIPAKTUYECKOH KOH(PEPEHIHH «YTOJOBHO-IIPABOBBIC, IEHUTCHIIMAPHBIC
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MPUHITUIBEI U WX peau3aiusl. MPaBOTBOPUYECKUN, TIPABONPUMEHHUTEIBHBIN YPOBHU»
(Caparos, 2005);

— B OOCYXIEHHHM JWCCEepTallii Ha 3acelaHuu Kadeapsl YroJOBHOTO W
yrOJIOBHO-UCIIOJIHUTEIBHOTO  MpaBa | OCyJapCTBEHHOTO  00pa3oBaTElbHOTO
yUpeKIEHUsT  BbICHIEro  MpodeccHoHambHOTO  OoOpa3oBaHus  «CapaToBcKas
roCy/llapCTBeHHAsl aKaJeMHus TpaBa», a TaKXe B JAHCKYCCHUAX C COTPYIHUKAMH
IPaBOOXPAHUTEIbHBIX OPTAHOB.

[Io Teme pguccepramuu aBTOPOM OMyOJIMKOBAaHO 6 HAy4yHBIX pabOT, B TOM
YHCclie OJHA U3 HUX — B BEAYIEM PELEH3UPYEeMOM HAyYHOM >KypHaje, yKa3aHHOM B
nepeune BAK.

Cmpykmypa ouccepmayuu. JluccepTalluOHHOE HCCIIEIOBAHUE BBITIOJIHEHO B
cooTtBeTcTBUH ¢ TpeboBanusiMu BAK. O6bem nuccepranuu cocrasiser 186 cTpanui.

Pabota coctout U3 BBeIEHUS, TPEX IJIaB, BKIIOYAIOIIMX JEBATH maparpados,
3aKIOUeHUsT U Oubnuorpaduyeckoro crucka. B pabore ecthb NpUIOXKEHHS, B
KOTOPBIX IpejcTaBieHsl mpoekthl cr.161 u cr.161° YK P® u  pesyubrars
OKCIEPTHBIX OMPOCOB.

COJHEP)KAHUE PABOTDI

Bo BBeaeHum aBTOp OOOCHOBBIBAE€T AKTYyaJIbHOCTb TEMBI HCCIEIOBaHUS,
packpbiBaeT €ro OOBEKT M NpPEeIMET, OMpeAeNnseT I[edd U 3aJaud, ero
METOJI0JIOTUYECKYI0, TEOPETUUECKYIO U IMIHPUIECKYIO 0a3bl, MOKa3bIBAECT HAYUHYIO
HOBH3HY, TEOPETUYECKYI0 M  IPAKTUYECKYI0  3HAYMMOCTb  JIMCCEPTALUH,
(bopMynupyeT NOJ0KEHUS, BBIHECEHHBIE Ha 3aIUTY.

IlepBas raaBa «llonamue epabedica no poccutickomy 3aKOHOOAMenNbCma):
ucmopuieckue KOpHU U 960JI0YUs», COCTOSIIass U3 Tpex maparpadoB, MOCBsIIEHA
NO3HAHUIO MCTOKOB rpadeika, BBIABICHUIO €r0 MCTOPUYECKUX KOPHEH M U3YyYEHUIO
JaJIbHENIIEN SBOMIOIIMY JAHHOTO (peHOMEHa.

B nepsom napazpagpe «licmopuueckue xopnu cpabesica» NOTUEPKUBAETCS,
4TO BBISIBJIEHUE HCTOPUUYECKUX KOPHEH JII000ro (peHoMeHa, U3yueHUe ero BOJIIOLNN
NO3BOJIAET JIydlle pa3o0paTbCsi B CYLUIHOCTH HACTOSLIET0 U  CIIOCOOCTBYET
IIPOrHO3UPOBAHUIO OyayIIEro.

ABTOp HCXOIUT U3 THUNOTE3bl O CHEUU(PUKE HCTOPUYECKUX KOpHEU
OpecTyIieHus «rpabexx» u 00 0coOOM MyTH €ro pa3BUTUA B POCCHICKOM
3aKOHOJATENbCTBE, B OTIMYHUE OT APYTHX MPECTYIUIEHUN TPOTUB COOCTBEHHOCTH.

HcTokn BO3HHMKHOBEHHs Tpabeka Kak 3aKOHOJATENbHOTO  MOHSITHA
NPECTYIUIEHUSI YXOAAT B PUMCKO-BU3aHTHiIICKOe mpaBo. CyIEeCTBOBAHHE IOHATHSA
rpabexxa B IOTOBOpax c rpekaMu X B. U ero orcyTcTBHue B Pycckoii [IpaBae u npyrux
POCCHIMCKMX  HCTOPUKO-paBoBbIX  JokymeHTax  XI|=XIII BEKOB  MOJKET
CBUJIETEIBCTBOBaTh O TOM, uTo Pycckas IlpaBna orkasaiack oT rpabexka Kak OT
qyXJ0r0 pyCCKOMY IIPaBy, HaBA3aHHOMY HU3BHE, SIBJICHUS.

['pabex-npecTymieHne CBOMM MIPOUCXOXKACHUEM U YTBEP)KJIEHUEM B PYCCKOM
npaBe 00s3aH HakazaHuio (B 4acTHOCTH, cT.7 IlpoctpanHoi pemakiuu Pycckoit
ITpaBabpl B KauecTBe HaKa3aHMs IIpelycMaTpuBaja pasrpalieHue, BblpaxkaBllieecs B
KOH(HCKAIMK UMYIIECTBA M MPEBPAIICHUH B XOJIOMOB JKEHBI U JIETeH MPECTYITHHUKA).
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Jlumb co BpeMeHeM 3aKOHOJATeNlb OTKa3aJiCsd OT HaKa3aHus «pas3rpabieHue», a
BITOCJICJICTBUM OHO TpaHC(HOPMHUPOBAIIOCH B Tpadex-MpecTyruieHne. BbeiBomy o
TECHOI B3aUMOCBSI3M TEPMHHOB «IPa0Ek» U «pasrpabicHHe» CIIOCOOCTBYET TaKKe
UX PACCMOTPEHHE C TOYKH 3PEHHSI JICKCHKOJIOTHH, C TIO3UIIMA OJHOKOPEHHBIX CIIOB.
DTUMOJIOTHYECKAsT 0COOCHHOCTh MPOUCXOKICHUS POCCHICKOTO YTOJIOBHOTO TIpaBa
KaK TpaBa 0 HAKa3aHWH, B OTIIMYHE OT aHTJIO-aMEPUKAHCKOW CHCTEMBI IpaBa — MpaBa
O TPECTYIJICHUH, TaKKe CIYXUT apryMEHTOM CIPaBEIJIMBOCTH CYXICHHUS O
TpaHcopmalu pas3rpadiieHus-HaKa3aHus B rpa0exX-MPECTyIUICHUE.

Bo BTopom mnaparpade «Dsonioyus nouamus epabdexca 6 pOCCUICKOM
3aKoHo0amenbemee 00CO8EMCKO20 Nepuooa» pPacCMOTPEHBI MOCIEAYIOIINE CTYIEHN
IBOJIIOLINY Tpabeska B POCCUIICKOM 3aKOHOJaTENIbCTBE.

[IckoBckoii CymHO# rpamMoTe ObLT M3BECTEH HE TOJLKO MPOCTON (OCHOBHOIA)
coctaB Tpabexa, HO M KBATH(DHUIIMPOBAHHBIN — Ipa0dek ¢ MpUMEHEeHUEeM Hacwms (¢
0oem). Tepmun «rpabex» BeTpedaeTcss HeogHokparno (cr.ct. 1, 17, 20, 27, 48, 67,
105).

B Cynebnuxe 1497r. He ynomuHanoch o rpadexe. B I'yoHoit benoszepckoit
rpamote (1539 r.) oTcyrcTBOBANO YETKOE paszjieiicHHE Ipabeka M pa30o0s, XOTs
TIOTIBITKA TAKOTO pa3MeKeBaHus OblIa MPEANPUHSITA 3aKOHOJaTEIIEM.

3nauenue CyneOHuka 1550 r. s COBEpIIEHCTBOBAHMS IOHATHS Trpadexka
3aKJIFOYaeTCs B TOM, YTO B CT.25 CONEPKUTCS CTPEMJICHHE 3aKOHOJATENS YETKO
pas3rpaHUYUTh JBA COCTABA MPECTYIUICHHS . TPabeX KaK OTKPHITOE MOXUIIEHNUE BEITU
U pa300ii KaK XUIIEHNUE, CBSI3aHHOE C HACHIIHEM.

B CrornaBe (1551 r.) mpucyTCTBYeT TEpMHUH <«Tpabek» KaK <«MHUPCKOE
MPECTYIJICHUE», COBEPIIAEMOE CBSIICHHOCTY)KUTEISIMA W MHPCKUMHU JIFOABMHU.
OTBeTcTBEHHOCTh 3a rpabex nauddepeHmupoBasach ¢ y4eTOM CyOBEKTa
npectyrieHus. CrienuanbHbIM CyOBEKTOM MPU3HABAIUCH CBANICHHUKH, IbSIKOHBI H
BCE TIPOYHE [EPKOBHBIE JIFOJIH.

B Cob6opuom VYioxenun (1649 r.) rpabOex ymoMHHAICA HEOJHOKPATHO,
IpUYeM W B 3HAYCHHHM CaMOCTOSITEIILHOTO mpecTyruieHus. OJHaKo B HEM BCE-TaKd
OTCYTCTBYET YeTKasi TPaHb MEXAY Kpakeid, TpabeskoM U pa30oeM.

Aptuxyn Bounckuii (1715r.) npeaycmaTpuBall OTBETCTBEHHOCTD 3a rpadex B
HECKOJIBKHX TJIaBax, B TOM YHCJIE IBYX CHEIUAIbHBIX —riaBe 14 «O B34THH TOPOJIOB,
Kperoctei, aoO0brdelt u T1uieHHBIX» W 21 <« 3axkuraHuu, rpaOUTENLCTBE U
BopoBcTBe». [1o rimaBe 14 HakazaHue 3a rpabex B BOSGHHOE BPeMsI TPHUPABHUBAIOCH K
HaKa3aHUIo 3a pa30oii. [maBa 21 3akperuisyia OTBETCTBEHHOCTh 3a HACHIIBCTBEHHBIN
rpa0eXx TOoJ yrpo30il TEIeCHOro Haka3zaHusg W cMepTHoW kaszHu. [lo cremeHu
OOIIeCTBEHHONH OMAaCHOCTH  HACHIBCTBEHHBIM Tpabex  («chiow  orpadur»)
MPUPABHUBAJICS K BOOPY)KCHHOMY HAIMaJICHUIO, MPUYMHECHHUIO BpeJa 3I0POBBIO0 H
yOuMCTBY.

VYka3 Exarepunsl |l ot 3 anpens 1781r. «O cyne u Haka3aHUSX 32 BOPOBCTBO
Pa3HBIX POJIOB M O 3aBEJCHUH pa0OUYUX IOMOB BO BCEX TyOSpHHSIX» pazidyai TPH
pora  BOpoBcTBa.  1)BOPOBCTBO-Tpabek;  2)BOPOBCTBO-KPaxy;  3)BOPOBCTBO-
MomieHHu4YecTBO. OObeaHEeHHe Kpaku, rpabeka W MOIIEHHUYECTBAa OJHUM
MOHSATHEM «BOPOBCTBO», IO MHEHHUIO JWCCEPTaHTa, CBUICTEIHCTBOBAIO O
CTpPEeMJICHUH 3aKOHOJATeNs TMOMYEPKHYTh OOIIME YepThl JAaHHBIX MPECTYIIICHUH.
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Bwmecte ¢ TeM B BbIIIEHa3BaHHOM YKa3€ IOCTATOYHO YETKO MPOBEJECHA TPaHb MEKITY
Kpakeid, rpabe’koM M MOIIICHHHYECTBOM.

B Vnoxenun o Haka3aHHMSIX YrOJOBHBIX U McrpaBuTebHBIX (1845.) rpabexy
NoCBsIIIeHa 4eTBepTas rmaBa «(O CBATOTATCTBE, Pa3pbhITUM MOTWJI M OTpalJIcHHUH
MEpTBBIX Tem» paszfmena |l «O mpecTymineHUsSX TPOTUB BEPHl U O HAPYIICHHH
OrpaKIAIONIMX OHYIO ITOCTAHOBJICHHI» W OTHAeJcHHe BTOopoe «O rpadeke» riaBbl
Tperbel «O TOXMILEHHWH YYyKOr0 MMYyIIecTBa» pasfena aBeHanuatoro «O
NPECTYIICHUSAX U MIPOCTYNKAX MPOTUB COOCTBEHHOCTH YaCTHBIX JIUI[Y.

B cootBerctBUM co cT.2128 VioxkeHUS MOXUIICHHEM YYy>KOTO HMYIIECTBA
npu3HaBaIUCh pa300il, rpabex, BOPOBCTBO-Kpaka M BOPOBCTBO-MOILICHHHYECTBO.
Yactp BTOpast cratbu 242 ycranapnuBaia aud@epeHupoBaHHyI0 OTBETCTBEHHOCTb
3a HACWJIbCTBEHHOE OrpalJeHHe YacOBHH, T.€. HACHJIbCTBEHHBIN Tpabex ¢ y4eToM
mecTa ero cosepiienus. Ctates 2139Bbigenser ABa Buaa rpadexa — 0e3 Hacuius U
HACWJIbCTBEHHBIN. ['pabekoM MpPHU3HABAIOCH OTKPHITOE MOXHUIICHHE KAKOTO-JIN0O
UMYIIECTBA B MMPUCYTCTBUU CAMOTO XO3sWHA WIH IpYyrux Jull. [1o7 HacHIbCTBEHHBIM
rpabekoM MOHUMAIOCh «BCAKOE y KOTO-THOO OTHSTHE MPUHAAIEKAIIETO €My WIH
e HaXOMSIIErocs Yy Hero UMYIIeCTBa, C HACUJIMEM WM JJaXKe C YIpO3aMHU, HO TaKOTO
pola, YTO CHUA yrpo3a W CaMO€ HACWIBCTBEHHOE JEWCTBHE HE MPEACTABIISIH
OITACHOCTH HU JJIS )KU3HHU, HH JUTSI 3/I0POBbS, WJIH CBOOOIBI TOTO JTUTIAY.

JlaHHOE€ TIOHMMaHWE€ HaCHJIbCTBEHHOTO Trpabeka WCHBITAIO CEePbE3HYIO
IPOBEPKY BPEMEHEM — MPAKTHUYECKH B TaKOM K€ BHUJE OHO COXPAHWIOCH 0
HacTosAmero mnepuoga. OMHAKO OCTaBaIMCh MPEXKHHE MPOOJIEMBI pa3MeEKEBAHUS
¢dopm xumenus. O6 3TOM, B YACTHOCTH, CBHUJIETENBCTBYET OMPEICICHNUE MOHATHUS
pa306os yepes rpadex (cT.2134).

[To VYnoxeHwro O HaKa3aHHUAX YrOJOBHBIX H wHcHpaBUTenbHbIX (184%F.)
OTBETCTBEHHOCTH 3a rpadex Kak MPecTyIUIeHHE MPOTUB COOCTBEHHOCTH YaCTHBIX JIHII
muddepeHnpoBasiack B 3aBUCUMOCTH OT MeCTa M BpPEMEHH COBEPIICHHUS
NPECTYIUICHUSI, MHOXXECTBEHHOCTH YYaCTHHKOB MPECTYIICHUS, (POPMBI COydacTus B
NPECTYIUICHUH, Opyauii U OOCTaHOBKM COBepileHus npecryiuienus (cr.ct. 2139 —
2145).BoopyskeHHbIi rpabex MpU3HABajICsI OAHMM U3 BUIOB pa36os (cT.2143),uem
3aKOHOAATENh CTPEMWICS TOMYEPKHYTh TIOBBIINICHHYIO CTEMeHb OOIIEeCTBEHHOM
OITACHOCTH BOOPY>KECHHOTO TIOXHUIIICHUS.

YcTaB 0 Haka3zaHUAX, HajaraeMbIx MHPOBBIMU cyabsiMu (20 HosOps 1864.),
noipoOHeimuM 06pazom AudhepeHInpoBal OTBETCTBEHHOCTh 3a KPaxky, OJHAKO O
rpabexe yImoMUHAHHS HE ObLIO.

VYronosuoe ynoxenne 1903 r. He mnpu3HANO TpabeX CaMOCTOSITENbHOU
dopmoii xumenusi. CornacHo c¢t.589 mo0oe Hacuiane HaJ JUYHOCTHIO, HE3aBUCHMO
OT €ro CTeNeHH, Kak (U3HUecKoe, TaK W TCHUXMYECKOE, SBUBIIEECS CIOCOOOM
MNOXUIICHUS YYXXOr0 JBIJKMMOTO HMYILECTBA, BBICTYNAJO0 KOHCTPYKTHUBHBIM
npu3HaKoM pa3dos. Takum oOpa3oM, 3aKOHOAATENh BHOBb B TPAAMIUSX PYCCKOTO
nmpaBa OTKa3aJlCsi OT TMOHATHS Tpabexka, a ero IOpUIAWYECKHEe MPU3HAKH, C OTHOU
CTOPOHBI, OBLITK TIOTJIOICHBI KpaXKeH, C Ipyroi — pazboem.

OTcyTcTBHME  cocTaBa  NPECTyIUIGHHsS  «Tpabex» B POCCHICKOM
3aKOHOAATENHCTBE HAa OMPEACIICHHBIX dTalax €ro pa3BUTHs, BUIUMO, — Pe3yJabTaT
TOTO, YTO OH HE SIBJISIETCS MCKOHHO PYCCKHM IOHSITHEM B aCIEKTE MPECTYIUICHUS.
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[lepuonuueckasi TeKpUMHUHAIA3AIUS Tpadexa MOKET ObITh OOBSICHEHA M TEM, YTO B
OTpe/ieNIieHHbIE BEXU HCTOPHH PYCCKOTO IMpaBa OTKPHITOE XHUIECHHE HMMYIIECTBA
IPU3HABAIOCH MEHEE OMaCHBIM, YeM TaifHoe.

AHanu3  POCCHUHCKOTO  3aKOHOJATENIhCTBA  JOCOBETCKOTO  TIepUOoja
CBUJICTEILCTBYET O TOM, YTO 3apOKIACHHE M YTBEP)KIACHHE COCTaBa MPECTYIUICHUS
«rpabex» MPOUCXOAMIO OTHIOAL He 0€300JI€3HEHHO, 10 MPUHITUITY «IIIar BIIepe]], 1Ba
mrara Hasag», B Oopp0e MeXay PYCCKUMH TPaAWLUSIMU U OOIIeeBPONEHCKUMHU
KaHOHAMH.

Tpertuii maparpag nocpsieH aHaan3y rpadexa B cUCTeMe MPECTYIUICHUHA 10
COBETCKOMY YT'OJIOBHOMY IIPaBY.

OTKa3aBIIMCh JOCTaTOYHO PELIUTEIBHO OT BCEro IMPEalIeCTBOBABIIETO
3aKOHO/IaTEIhCTBA, COBETCKOE MPABO B MEPBbIE FOJIbI CBOETO CYIIECTBOBAHMSI, TEM HE
MEHee, COXPaHWJIO KOHIICTIIIUIO HMYIIECTBEHHBIX MPECTYTUICHHUMN.

Jlo TpUHATHS TIEPBOTO COBETCKOTO YTOJIOBHOTO KOJIEKCa OTCYTCTBOBAsA
eIMHas CHUCTeMa HOPM O TPECTYIUICHUSX MPOTUB COOCTBEHHOCTH, OJHAKO YK€ B
nepBbix jgekperax (Hanpumep, oT 20 wmions 1919 r. «OO0 wu3bIATHAX U3 OOUICH
MOJICYTHOCTH B MECTHOCTSIX, OOBSIBJICHHBIX Ha BOSHHOM IOJIOKEHUW», OT 1 WIOHA
1921 r. «O Mepax OOprOBI C XHUIICHUSIMH W3 TOCYIApPCTBEHHBIX CKJIAJOB U
JOJKHOCTHBIMU NPECTYTUICHUSIMH, CIIOCOOCTBYIOITMHU XHIEHUSIM>)
PEINPUHUMAITUCH TIOMBITKH CPOPMYITHUPOBATH COCTABHI rpadexa.

Konnenims nMyIiecTBeHHBIX MpecTyIuieHnid Oblia 3amoxkeHa B YK PCOCP
1922 wu 1926 r.r. ['pabGexx BXOAWT B CUCTEMY HMYIIECTBEHHBIX MPECTYIICHUH.
['pabesxoM mpU3HABATIOCH OTKPHITOE TTOXUIIEHNE UYKOTO HMYIIECTBA B IPUCYTCTBUU
JWIa, o0JIanaroIiero, Mmojip3ympoierocs wid Benatomero uMm (cr.182 YK PCOCP
192%. u c1.165 YK PCOCP 192G'.). Ilo oxgHOW cTaTbe YTOJOBHOTO KOJIEKCa
HAKa3bIBAINChH JEHCTBUSA JIMI[, COBEPIIMBIINX Tpabex, KaKk B OTHOIICHHUH
COIMATTMCTHYECKOTO UMYIIIECTBA, TaK U B OTHOIICHUH JIMYHOTO UMYIIIECTBA TPAKIaH.

B VronoBuom kogekce PCOCP 1922 r. xBanmuduIHMpOBaHHBIE COCTaBbI
rpabeka ObUIM BBIJCIEHBI B OT/ACNIBbHYIO cT.183. KBanudumupyomumy npru3HakaMu
NpU3HaBaIKCh. l)Hacuiue, HE OmacHOe IS JKM3HHU WM 3JI0POBbSl MOTEPIIEBIICTO;
2)pecTyIuieHrne, COBEPIICHHOE PEIUANBUCTOM Wik 3)rpymmoi jauil (iaiikoi). Mues
3aKpeIJICHUS B CaMOCTOSITENIBHON CTaThe 3aKOHA KBAIM(UIIMPOBAHHBIX BHUIOB
rpabexa He BbIJEp)Kajia HCHbITaHUus BpeMeHeMm, W yxke Koaekc 1926 r. ot Hee
oTKa3ajics.

B nmepuon netictBust YK PCOCP 1926rT. coxpaHsiia akTyaabHOCTh MpobieMa
pa3MexeBaHUS Kpaku W Trpabexa, O YeM  CBUJICTENbCTBYeT  cT.166,
perJaMeHTHpPOBAaBIIasi OTBETCTBEHHOCTh 3a TaHOE, a PaBHO OTKPBITOE MOXHILEHUE
JOMaAe! WK IPYroro KPyImHOTro CKOTa y TPYIOBOTO 3eMJIe/IEIbUeCKOr0 HACEICHUS.

Vka3 Ilpesuguyma BepxoBnoro Coera CCCP ot 4 urons 1947 r. «O06
YrOJIOBHOW OTBETCTBEHHOCTH 3a XMWIIEHHUE TOCYJApPCTBEHHOTO M OOIIECTBEHHOTO
UMYIIECTBA» HE J1aBajl MCYEPIBIBAIONIETO MepedHs ¢opM XuieHus. B kadectse
dbopM XHWIEHUSI 3aKOHOJATENh Ha3BaJl JIMINb Kpaxy, MPUCBOCHHE M pacTpaTry. B
cooTBeTCTBUHU cO cT.l Ykasza kpaxa, MpPUCBOCHHE, pacTpara WM HHOE XHUIICHHE
roCyIapCTBEHHOT'O MMYIIIECTBA KapaJoCh 3aKIIOYCHUEM B UCIIPABUTEILHO-TPYIOBOM
jJarepe Ha CpPOK OT CEMH JIO JAECITH JeT ¢ KOoH(pHcKarued umyliectBa uiam 6e3
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TakoBOW. Takas 3aKoHOJATENbHAs KOHCTPYKIMS T[IO3BOJISIIA, 1O MHEHHUIO
JUCCEPTAHTA, MPU3HABATH IPadeX XUIIICHUEM.

Vka3 Ilpesuauyma BepxoBHoro Cosera CCCP ot 4 wutons 1947 r. «O6
YCWJICHUH OXPaHbl JIMYHOU COOCTBEHHOCTH TPAXKIaH» OMpPENessil Kpaxy Kak TalHOoe
WIA OTKpPBITOE TIOXMIIEHHE JIMYHOrO wuMmylnectBa rpaxaad (cr.l), dro
CBUJIETEIBCTBYET O MOTJIOIIEHUH rpadeka Kpaxe.

BrllieHa3BaHHbIe  yKa3bl Pa3MEXKEBAIM XUIICHUE COLUATUCTUYECKOTO U
JUYHOTO HWMYIIECTBA IyTEM CO3JaHUS CAMOCTOSTEIbHBIX 3aKOHOIATEIHHBIX
KOHCTPYKIMH IIPECTYTUICHUM.

B nmnocnenytomue roasl B cdepe OOpbObl C NPECTYIICHUSIMU TPOTUB
COOCTBEHHOCTHU OCYIIIECTBIISIACH MOJINTHUKA MPUOPUTETHOM 3aIUTHI
COIMATMCTUYECKONW COOCTBEHHOCTH ITyTeM YCTAHOBJICHUS 00Jiee CTPOTOTO HaKa3aHUS
3a TocsATaTeNbcTBA Ha Hee. [laHHbIe MOAXOMbI OBUTM COXPAaHEHBI B YTOJOBHOM
koaekce PCOCP 1960r. moutu B TeUEHHE BCEro Meproja ero acicTeus (0 3akoHa
P® or 1 urong 1994 r. «O BHeceHUHW W3MEHEHWN M JOMNOJHEHUA B YTOJIOBHBIN
kogekc PCO®CP wu VYrojoBHo-mporeccyanbHbiii  kogekc PCOCP»). B  Hem
napajyielbHO CYIIECTBOBAIM JBA CAMOCTOSITENIbHBIX COCTaBa MPECTYIUICHUSA
«rpabex», COBMAJAIONIME MPAKTUYECKH MO BCEM OOBEKTHUBHBIM U CYOBEKTHBHBIM
IpU3HaKaM, 3a WCKIIOUYEHHEM OJHOro — OObeKTa MPEeCTyIUICHUs, YTO H
IPEAOIPEALIINIIO UX pa3MELIEHUE B Pa3HBIX IIaBaX YTOJIOBHOTO 3aKOHA.

Oenepanpubiii 3akoH 0T 1 wmromst 1994, «O BHeceHWM U3MEHEHUH U
JOTNIOJTHEHUH B YTOJIOBHBIM KOJEKC M YTOJIOBHO-TIpoueccyanbHblii kojiekc PCOCP»
YCTAaHOBWJI €IMHYIO YTOJOBHO-TIPABOBYIO OTBETCTBEHHOCTH 3a TpabeX HE3aBUCHUMO
oT (¢opM COOCTBEHHOCTH. J{aHHBIN MOAXOA COXPaHEH U B ICUCTBYIOIIEM YTrOJIOBHOM
3aKoHoAaTenbcTBe Poccum.

Bropas raaBa nucceprauun - «/{ugppepenyuayus  omeemcmeenHocmu - u
UHOUBUOYAIU3AYUSL HAKA3AHUS 3a 2padedxc Nno Oelcmeyloujemy poCcCULCKOMY
YeonosHomy 3axonooamenvcmesy. Bonpocul keanugukayuu epabexca (npobremol
meopuu u nPaKmuKu)» COCTOUT U3 TPeX maparpadgos.

B nepBom naparpade «<Juggepenyuayus omseemcmeennocmu 3a epadestc»
paccMOTpEeHbl BOMPOCH AuddhepeHInalui OTBETCTBEHHOCTH 3a Ipade MOCPeICTBOM
OCBOOOXICHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH M KBAIM(DUIMPYIOUIUX MPU3HAKOB.
TunoBoe Haka3aHWe KaK OJIHO U3 BaXHEHIIMNX cpeAcTB AuddepeHranu yroloBHOMN
OTBETCTBEHHOCTH Y WHIWBUIYyaJIN3alMHA YTOJOBHOTO HaKa3aHMs, a TAKXKE CBSI3aHHBIC
C HUM BOTMPOCHI CMSITYAIONIUX W OTATYAIOIINX OOCTOSTEIHCTB, XapaKTepa M CTCIICHH
OOIIIECTBEHHON OMACHOCTH JIMYHOCTA TPECTYITHUKA B CHWIYy UX 3HAYUMOCTH
WCCJICIOBAHBI B CAMOCTOSITEIbHOM Tiaparpade.

OcBOOOXIEHHE OT YrOJOBHOW OTBETCTBEHHOCTH B CBS3U C JIEATEIHHBIM
packasaueM (cT. 75 YK P®) u npumupenuem ¢ notepreBmumM (ct.76 YK P®D) nHe
MOXXET UIMPOKO MPUMEHSThCS K JIMIAM, COBEpPUIMBIIUM TIpadex, IOCKOJbKY
00s13aTebHBIM YCIIOBUEM JIaHHBIX BUJOB OCBOOOXIEHUS SIBISIETCS COBEPIICHHE
MPECTYIICHUST HEOONBIION WM cpefHel TsbkecTu. [1o mpaBuiiaM Ha3BaHHBIX CTaTel
BO3MOXXHO OCBOOOXK/IEHME OT YTOJOBHOM OTBETCTBEHHOCTH TOJBKO  JIMII,
COBepIIMBIIUX T'pabex, mpeaycMorpeHHbii 4. 1 cr. 161 VK P®. Ilo paHHBIM
VYnpasnenus: cyaeoHoro nenaprameHTa B CapartoBckoit obmactu, B 2005 r. or
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YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3M C JICATECIBHBIM pacKasHUEM ObUIH
ocBoOoXxeHpl 3 rpadbutenss, B 2006 r. ct. /5 VK P® B oTHOIIEHUH JuII,
COBEepIIMBIIMX Tpabex, BooOme He mpuMmeHsutach. OCBOOOXKIEHHE OT YroJIOBHOU
OTBETCTBEHHOCTH B CBSI3W C NPUMHUPEHHEM C IMOTEPIIEBIINM TPUMEHsETCs Ooee
IMpoKo, Tak, B 2005roay paiionHsiMu (ropoackumu) cyaamu CapaToBckoi 001acTu
OT YrOJOBHON OTBETCTBEHHOCTH OBbLIO OCBOOOXIeHO 188 uenoBek, COBEPIIMBIINX
rpabdex, B 2006rony — 2024enoBexa.

OcBoOoXaeHNEe TpaOUTENe OT YrOJOBHOM OTBETCTBEHHOCTH 3a JTaBHOCTHIO
aer (cr. 78 YK P®), cormacHo otdyery YmpaBieHus CyAeOHOrO IenapTraMeHTa B
CapatoBckoii obmactu, B 20051 2006r.1. HE OCYIIECTBISAIOCH.

B  oTHOmeHMM  HECOBEPIICHHOJETHUX  CpPEACTBOM  auddepeHIuanum
YrOJIOBHOM  OTBETCTBEHHOCTH  CIY)KAaT  TaKXKe  NPUHYIUTEIBHBIE  MEphI
BocnurareabHoro Bo3aeicTBus (cr. 92 YK P®). CormacHo AaHHBIM YIIpaBJICHUS
cyaebHoro aenaprameHnta B CapaToBCKOW 00J1acTH, U3 252 HECOBEPIICHHOJETHUX —
obmrero yucia ocyxaeHHbIX B 2005r. 3a rpabex — 64esioBeK paHee HaIpaBJIsIuCh B
CHeIMaIbHbIE Y9e0HO-BOCIIUTATEILHBIC YUPESKICHUS U CEMEPO MOABEPTATNCHh HHBIM
NPUHYAUTEILHBIM MepaM BoOcHHUTaTeabHOro Bo3ueicTBusa, B 2006 ., —
COOTBETCTBEHHO, 6 1 5 uenoBek u3 283 ocyxaeHHbIX. B 11emom nmo Poccun Tobko B
oTHomeHUu 15 — 20% HecoBepIIEHHONETHUX MPUMEHSIETCS OCBOOOXKIECHHUE OT
YrOJIOBHOM  OTBETCTBEHHOCTH  C  HA3HAYeHHWEM  NPHUHYAUTEIBHBIX  MeEp
BOCITUTATEIHLHOTO BO3CHCTBUS.

Haubonee mnepcrneKkTUBHBIM HampaBieHueM yrayOnenus nuddepeHmanu
YTOJIOBHOM OTBETCTBEHHOCTH COBPEMEHHAsS YTOJIOBHO-TIPABOBAs TOKTPHUHA TIPU3HAET
COBEPIIICHCTBOBAHUE  CHCTEMBl  KBATHMQPUIUPYIOIMIMX W TPUBUICTUPYIOIINX
MIPU3HAKOB.

[lo ™MHEHHMIO JWCCEpTaHTa, 3aKpPeIUICHWE B YTOJOBHOM  3aKOHE
KBATH(UITUPYIOIIUX TPU3HAKOB «Kpa)ka, COBEPINCHHAS W3 OJEXKIbl, CYMKH WJIH
JIPYrof py4YHOM Kjaad, HaxXOAuBIIMXCA mpu motepreniiem» (D3 Nel33 or 31
OKTSIOpS 2002.), u «Kpaxa, COBEpIIIEHHAsI u3 HedTenpoBoa,
HedTenpoaykTonpoBoaa, raszompoBoga» (P33 Ne283 or 30 npekadbps 2006.),
MIOPOJINIIO MHOTO BOIIPOCOB U TIPOTHBOPEYUHIA, B YACTHOCTH MPH MEPEPACTAHNN KPaKH
B rpabex. BBumy OTCYTCTBUSI B 3aKOHE KBaJIM(PHUIIMPOBAHHBIX BHUIOB rpabexa,
0a3upyIOMMXCs Ha BBIICHA3BAHHBIX NMPU3HAKAX, TAMHOE XUIEHUE, CTABIICE SIBHBIM
(OTKpBITBIM), TIpEBpAIIacTCS U3 KBATU(PHUITUPOBAHHOTO COCTaBa KPAXXH B <«IIPOCTOM»
rpabex, ©0e3 oTaryaronmmx  0oOCTOSTENbCTB. MAKTHYECKH  TOXKICCTBEHHBIC
00CTOSATEILCTBA HWMEIOT Pa3HYI0 YrOJIOBHO-TIPABOBYIO OIICGHKY, YTO B HTOTE
MPUBOJUT K BO3MOKHOCTH HAa3HAYCHHS 3a Tpadex OoJiee MATKOTO HaKa3aHUs, YeEM 3a
Kpaxy, a 9dTO HapymaeT mnpuHIun auddepeHnuanu OTBETCTBEHHOCTH B
3aBUCUMOCTH OT (hOPMBI XHUIIICHHUS.

[IpoBeneHHOE  WCCIEAOBaHWE  YTOJOBHO-TIPABOBBIX  HOPM, MaTepuajoB
CylneOHON MPaKTUKH, CIEIHAIbHOW JIMTEPATyphl MO3BOIHIO AWCCEPTAHTY CIENaTh
BBIBOJI 0 HeoOxoaumocTu 3akperieHus B cT. 161 VK P® kBanmduuupyromumux
IPU3HAKOB. TPabek, COBEPIICHHBINA U3 OJCKIbl, CYMKH WA JPYTOd PYYHOU KIIaIH,
HAXOAMBIIUXCS TIPH MOTEPIICBIIIEM, U Tpadek Uy>KOTO UMYIIECTBA U3 HeTEenpoBoa,
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He(TENPOAYKTONPOBOIA, Ta30MPOBOAa. B mepnos 3KOHOMUYECKOTO KPU3KCa TAHHOE
peIoKeHHe MPUooOpeso 0coOyI0 aKTyaaIbHOCTb.

OdenepanbHbiii 3ak0oH 0T 8 ngekadps 2003 r. Ne 16203 «O BHeceHUU
M3MEHEHU u ponojdHeHud B YrosoBHbI Kogekc Poccuiickoin dPenepauum»
He000cHOBaHHO Uckitouni U3 YK PO HeoaHOKpATHOCTh Kak BUJ MHOKECTBEHHOCTH
U KBAUTU(QUIMPYIOIIMNA MTPU3HAK, CO3/1aB TEM CAMBbIM MHOTO MPOOJEMHBIX CUTYyaIluH,
B TOM YHCIIe CBSI3aHHBIX U C Jud@epeHnnanriel yroioBHOW OTBETCTBEHHOCTH 3a
rpabex. Ilo pesynbraraMm NpoOBEIEHHOTO COMCKATeNeM 3KCIEpTHOro orpoca, 65%
Cylei pailoHHBIX (TOPOACKHMX) CYJOB M CIEJOBaTelieii OpraHOB BHYTPEHHHX JIe
r.CapatoBa u 55% 1OpHUCTOB-TEOPETUKOB BBICKA3AJIUCh 33 HEOOXOIUMOCTH
BO3POXKACHUS KBATU(PUIIMPYIOIIETO MPU3HAKA «HEOAHOKPATHOCTH.

ABTOp TOAJEPKMBAET M0 O BBIACICHUU HE3aKOHHOTO MPOHUKHOBEHHS B
KUJIUIIE B CaMOCTOSTENbHBIA 0CO00 KBaTU(UIUPYIOMIMN TpU3HAK Tpadexa.
HeobxoauMocTh TOXKAECTBEHHOTO MOJAX0Ja K 3aKPEIUICHUIO KBATU(DUIMPYIOIIUX U
0c000 KBaMMGUIMPYIOIMKUX MPU3HAKOB KpakW U Tpadeka OOYCIOBICHO, MPExIe
BCEro, HEJOMYCTUMOCTBIO CO3/IaHUs MapalOKCATIbHON CUTYyalluu NP MepepacTaHuu
0JIHOM (hOPMBI XUIIEHUS B APYTYIO.

[IpyuriHeHNE 3HAYMTENBLHOTO Yyilepda TIpakJaHUHY — KBaJTU(DUIMPYIOUIUT
MPU3HAK, KOTOPBIA TaK)K€ HE YUYTEH 3aKOHOJATENIEM MPU KOHCTPYMPOBAHUU COCTABA
rpabexa, B OTJIMYHME OT KpaXd U MOIICHHUYECTBA. AHAJIOr Ha3BaHHOTO
KBaTM(HUIUPYIOIIETO TpHU3HAKa mpocymiecTBoBasl B cT. 161 (pabex) YK PO no
®denepanpHoro 3akona Ne 16203 ot 8 nexadps 2003F. Takum oOpa3om, ceromHs
UJACHTUYHBIA 10 pa3Mmepy yuepO, NPUUMHEHHBIA Kpaked, MOLICHHHUYECTBOM,
IPUCBOCHUEM M PACTPATOM, paClIEHUBAETCA KaK 3HAUUTEIIbHBIN, a Tpadex oM — HET.

[IpoOnemHBIN BOMpOC, CBsA3aHHBIA ¢ OTCyTcTBHeM B cT. 161 YK PO
KBATM(ULUPYIOLIETO  MpPU3HAKa  «IPUYMHEHHE  3HAYUTENBHOrOo  yiiepoa
MOTEPIIEBILIEMY>», OCOOCHHO SPKO MPOSIBIISIETCS IPU TepepacTaHuM Kpaxku B Tpadex,
a TakKe MpH 3Kcluecce ucnonHutens. Hu B Tom HM B ApyroMm ciiydae HamepeHHe
OPUYUHUTh 3HAUYUTENBHBIM yHiep0 TpaxAaHMHY HE HaXOOUT OTPaKEHHUsS B
KBaTU(UKAIIUHU.

Pasmep mpuunHeHHOro ymiep0a HE MOXET MO-pa3HOMY BIUSATH Ha CTENEHb
0OIIECTBEHHON OMACHOCTH Pa3MUYHbIX GopM xuieHus. [loaToMy u3dupaTenbHOCTb
3aKOHOJIaTeNsl B 3TOM BOIIpoce He omnpaBiaaHa. B MoaensHOM YTOI0BHOM KOJEKCEe —
peKOMEHIaTebHOM 3akoHonaTenbHoM akte ansi  CoxapyxkectBa HesaBucumbix
['ocynapcTB — naHHBIM BOMPOC pelieH 0ojiee MoCae0BaTeNbHO: KBATHU(PUIIUPYIOINN
OpU3HAK «IPUYMHEHHWE 3HAYUTENBHOTO yiiepbda MOTepIieBIIEMY»  BBIJIEICH
OPUMEHUTENBHO KO BceM (opmam xumieHus. Huskuil ypoBeHb KH3HU OCHOBHOM
MacChl HACEJIEHHs CTpPaHbl CBHUJETEIbCTBYET O 3HAYUMOCTH PACCMATPHUBAEMOTO
KBATM(ULMPYIOLIETO TMpHU3HaKa, TeM Oojiee YTO TMEepPBOOUYEPETHON 3amadei
yrOJIOBHOTO 3aKOHA SIBJISICTCS OXpaHa MpaB U CBOOOJ YeioBeka U rpaxkaanuHa (4. 1
cT. 2 YK P®). DkcniepTHBII ONMPOC COTPYTHUKOB MPABONPUMEHHUTEIBHBIX OPTaHOB H
IOPUCTOB-TEOPETHKOB TMOATBEPIKIACT MPABWILHOCTh JMaHHON Touku 3peHus (79%
cynei wu ciuenoBarereil u  67% ydeHbIX BBICKA3IMCh 32 BO3POXKIACHHE
KBATM(HUITUPYIOIIECTO0 TpH3HAKa Tpadeka <«IIPUUMHEHHE 3HAYMTEIBHOTO yiepoa
rpakJIaHUHY»). B UTOTE aBTOp IUCCEpTAIMU MPUXOAUT K BHIBOAY O HEOOXOAMMOCTH
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3akperieanss B cr. 161 YK P® kBanuduumpyromero npusHaka <«IpUYNHEHHE
3HAYMTEIBHOIO yiiepba TpaKIaHHHY», YTO 0C000 3HAYMMO B  IIEPHOJ
HKOHOMHUYECKOTO KpU3HCA.

HoBoBBenenuss denepanpHoro 3akona ot 22 utoHs 2007 1. Ne 116-D3 «O
BHeceHnn u3MmeHeHuit B Kopekc Poccuiickori ®@enepanyu 00 aJMHUHUCTPATHBHBIX
MpaBOHAPYIICHUSX B YACTU U3MEHEHUs C0c00a BBIPAKEHUSI ICHEKHOT'O B3BICKAHMS,
HajaraeMoro 3a aJMUHUCTPATHUBHOE IMPABOHAPYLICHUE», KACAIOUIMECS MOHATHS
MEJIKOTO XHUIIEHHUS, TI0 MHEHUIO COUCKATENsl, MPUBEAYT K HMCKYCCTBEHHOMY POCTY
XUIIEHUU-TIPECTYIJICHUM, JJaXe K €ro «B3PBIBY» CO BCEMHU BBITEKAIOIIMMHU OTCIOJA
MOCJEACTBUSMH, TOCKOJBKY MHOTO€ U3 TOro, 4YTO paHee NPU3HABAJIOCh
aIMUHUCTPATUBHO HAKA3yeMbIM, CTaj0 MPECTYIJIEHUEM. ABTOP CUMTAET JTAHHOE
3aKOHOJATEIbHOE  PEIICHHE  IMOCHEIIHbIM, HenpoAyMaHHbIM. OHO  TaKxke
CBUJICTEIILCTBYET O HECTAOWJIBHOCTH 3aKOHOJATEIhCTBA M YTOJIOBHOW TOJHWTHKU B
cthepe 60pBOBI ¢ KOPBICTHBIMU MpaBoHapyleHussMu. Hanbosee npuemiemMbiM ObLIO
Obl penieHue O MEepPecCMOTPe B CTOPOHY YBEJIMYEHUS MUHUMAJIBHOTO Ipejesna
3HAUYUTENLHOTO yIlepOa, MPUYUHAEMOIrO XUIIEHUEM, IMYyTeM BHECEHUS B IMYHKT 2
npuMedanuss Kk cr. 158 VYK P® coorBercTByronmx wu3MeHeHui, OO cymma,
MPaKTUYECKU TpaHUyallasi ¢ MUHMMAJIbHBIM Pa3MEpOM OIUIAThl TPyAa, HE MOXKET
NPUYUHUTH 3HAYUTENIbHBIN yIepo.

JluccepTanT paszensieT MHEHUE YYEHbIX O MPUIAAHUU MOHSITHIO HACWUIIUS, HE
OITACHOTO JUISl KU3HU WU 3J0pOBbsS ((PU3NIECKOTO W IICHXMYECKOr0), CTaryca
00s13aTE€IPHOTO KOHCTPYKTUBHOTO TIPU3HAKA OCHOBHOTO COCTaBa MPECTYIUICHUS
«pazboii».

Juddepennnanus 0OTBETCTBEHHOCTH 3a Ipabe’k BO3MOXKHA TAK)KE C MOMOIIBIO
TAKOro0 KBaTU(UIUPYIOMIETO TpH3HAKa, KaK COBEPIICHHE €ro B YCIOBUSAX
CTUXUIHOTO WK 00mecTBeHHOro OenctBusa. OpHAKO I OKOHYATEIHHOTO BHIBOJA
110 3TOMY MPEJJI0KEHNUI0 HEOOXOUMBI IONOJHUTEIbHBIE UCCIICIOBAHUS.

B coBpeMeHHBIII Tepuoa B YTOJOBHO-TIPABOBOM JUTEpaType AaKTUBHO
oOcyxmaercss TmpoOsemMa NPUBWIETUPOBAHHBIX COCTAaBOB IMpecTymieHui. B
3aKOHOJIaTE€NILCTBE MPUMEHUTEIBHO K TNPECTYIUICHUSIM MPOTUB COOCTBEHHOCTH,
HAIMpPOTHUB, TNPOJOJIKAET OCTaBaTHCA OJIHOCTOpPOHHUM moaxon. B  kauectse
00CTOSITENILCTB, BIMSIOIIMX HA CTENEeHb OOLIECTBEHHOM OMAacHOCTU JaHHOM
PA3HOBHUJIHOCTU MPECTYIUICHUH W JIMYHOCTH MPECTYIHUKA, YUUTHIBAIOTCS TOJIBKO
KBUTH(PUITUPYIOIINE TTPU3HAKN, HECMOTPS HA MPEAJIOKEHUS TEOPETUKOB O BBEICHHUH
B YTOJIOBHBIN 3aKoH npu3HakoB mpuswiernpyrommx ([.B. Bepuna, A.B. Illynera,
O.A. AnoeBckasi).

B uemsx yrmyOnenus auddepeHuuanuu YrojoBHOM OTBETCTBEHHOCTH 32
rpa0ex MPEeACTaBISETCS BaKHBIM 3aKPEIICHHE B POCCHICKOM YTOJOBHOM 3aKOHE
MPUBUJICTUPYIOIIETO MPU3HAKA «COBEPIIECHUE XUIICHUS BCIEACTBUE HYXKAbD». [Ipm
TOM COOTBETCTBYIOIIUM MPUBUIETUPOBAHHBIM COCTaB TIpadexa 1eIecoo0pa3Ho
BBIICJIUTh B CAMOCTOSITEJIbHYIO CTAaThIO 161 YK P®. Taxoii MOJIXOJT K PELICHUIO
JTAHHOTO BOIIPOCA COOTBETCTBYET 3aKOHOJATEIbHOM TEXHHKE YTOJOBHOIO IpaBa
Poccuu. Ilonobnoe HoBOBBeAeHUE OyIEeT 0COO0 3HAUMMO JIJIsi HECOBEPIIEHHOJIETHUX
rpabutesei, W00 BBICOKMI YpPOBEHb KOPBICTH-OCTHOCTH ONpPENEseTCS PE3KUM,
HECIpaBeUIMBBIM PACCIOEHUEM oO0IlIecTBa Ha OOratbix U O€AHBIX, YBEIMYEHHEM
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KOJIMYECTBA CEMEN C OXOJaMM HHMKE MPOKUTOYHOTO MUHMMYyMa. B nepexnBaembIi
CTPaHOW NEPHOJ SKOHOMHUYECKOIO KpHU3HCa 3aKpPEIUICHHE B YILOJIOBHOM 3aKOHE
IPUBUIETHPOBAHHOTO COCTaBa rpadexa npuoOpeTaeT 0co0yro 3HAUUMOCTb.

OnHaKo TsKEN0e MaTepPUATIbHOE MOJI0KEHNE BUHOBHOI'O MOKET OBITh BBI3BAHO
pa3HBIMU INIPUYMHAMU, KOTOPbIE, HECOMHEHHO, JOJDKHBI BJIMATH Ha BO3MOYKHOCThb
IPU3HAHMS €r0 HEOOXOAMMBIM U JOCTATOYHBIM JJI1 BMEHEHHS IPUBUIIETMPOBAHHOTO
COCTaBa MPECTYIUICHUS.

Bropoii maparpad moCBSIIEH IWCKYCCHOHHBIM BOIMPOCAM KBaTWM(DHUKAITUN
rpabexxa, OJHUM M3 KOTOPBIX SIBJISIETCS MOMEHT OKOHYAHUS JAHHOTO MPECTYIUICHUSI.
[IpakTika npuMeHeHUuss HOPM OO0 YroJIOBHOM OTBETCTBEHHOCTH 3a TIpabdex He
cBOOOAHA OT OWMOOK, JOMYyCKaeMbIX BONPEKH pekoMeHAamusMm [lnenyma
BepxoBnoro Cyna kak o01iell HanpaBIeHHOCTH, TaK U 10 KOHKPETHBIM yTOJIOBHBIM
JETIaM.

Eme B Hauane XX crosieTusi 0 BONPOCY O MOMEHTE OKOHYAaHMS XMILEHUS B
YTOJIOBHO-IIPAaBOBOM JIOKTPUHE CYIECTBOBAJIN TPU TEOPUU. TEOPUS IIPUKOCHOBEHUS,
TEOPHs YHOCA, TEOPHs 3aBIaeHHs . B COBPEMEHHbII IIEPHO PA3BUTHS POCCHIACKO#
yrOJIOBHO-TIPAaBOBOM JTOKTPUHBI HamOosee BOCTpEOOBaHA TEOpUsS 3aBJIAJCHUS.
Cowuckareinp pa3aessieT JaHHbIM KOHLENTYyAIbHbINA TOAXO0.

B ocnHoBe pasbsicHenuin Ilnenyma BepxoBHoro Cyma P® o MomeHte
OKOHYaHHUS Trpabexka TakXkKe JEKUT Teopus 3aBiaaeHusd. OAHAKO MPOBEIECHHOE
JUCCepTaHTOM O0OOIIeHHEe MaTepuaioB MECTHOM CyneOHOM MpPaKTHKU IOKa3alo,
YTO Ha MOMEHTE OKOHYAaHHA Tpadexa CyIpd BHUMAHUE HE aklIeHTupyrT. Kak
IpaBUJIO, B IPUTOBOpax YKa3bIBA€TCA Ha TO, YTO JIMIA, COBepLIAlOIIME rpaldex,
CKpBUIMCh C Me€CTa INPOWCIIECTBUSA, NOKMHYJIM KBapTUpy, IoMemeHue. MHorna
oTMevaeTcsl (PakT pacropsLKEHUs! MOXUIIEHHBIM UMYIIECTBOM, HECMOTPSI Ha TO, YTO
(dakTHyecKoe pachopsDKEeHHE TaKOBBIM HE SIBJSIETCSl OO0s3aTENBbHBIM  YCIOBHEM
NpU3HAHUS Tpadeka OKOHUEHHBIM (OCTATOYHO HAIWYHS PEabHON BO3MOXKHOCTH
TI0JIb30BaThCS WM PACTIOPSDKATHCS YY)KHM HMYIIECTBOM TI0 CBOEMY YCMOTPEHUIO) U
BCET/la YKa3bIBACTCs HA pa3Mep NIPUYNHEHHOIO Bpea.

B pabore mnpoaHanu3upoBaHbl BCTpEYArOLIMECs B CyJeOHO-CIEICTBEHHOU
IPAaKTHKE OMIMOKY B KBaJM(UKALMKM NOXUIIEHHS BELIEH y YeloBeKa, HaXOAsIIEerocs
B COCTOSHMM QJIKOI'OJIBHOTO OIIbSHEHHs, B IIPUCYTCTBUM MAJIOJETHETO, HE
CO3HAIOIIMAX XapaKTepa IPOMCXOMSIIEr0, a TaKKEe B pasTPaHUYCHUU KPaXu H
rpabexa. B utore aBTOpoM BhICKa3aHbI pEKOMEHAAIMH 10 UX YCTPAHEHHUIO.

Ilo MHeHMIO AuCCepTaHTa, CTOSHME HaA CTpaXe, OTBICYCHHE BHUMAHMS
MOTEPIEBIIET0 Pa3rOBOPOM HE BXOJUT B OOBEKTHBHYIO CTOPOHY HHU Kpaxu, HH
rpabexa, a cliefJoBaTeIbHO, HE MOXET OBITh MPU3HAHO UCTIOJHEHUEM MPECTYIUICHUS.
[losTOMy npU3HAHUE COMCIIOIHUTEIBCTBOM ITOACTPAXOBBIBAHUS COYYAaCTHHUKOB OT
BO3MOXKHOTO OOHApy)XeHHMsI COBEpIIAEMOr0 HMH TMPECTYIUIGHUS — TpPUMEP
PacCIIMPUTENIBHOTO TOJKOBAaHUS YIOJOBHOIO 3akoHa. IlooOHbIE AEsiHMS AOKHBI
KBaJIM(ULUPOBATHCA KAaK MOCOOHWYECTBO B COBEPILUIEHUM KPAKU WIM Ipabexa, B

3 Cwm.: IMosnviwes C.B. OcobenHas 9acTh PyCCKOTO YIOJIOBHOTO TpaBa. CpaBHUTEIBHBI
OYEPK BaXKHEHIIIMX OTACIIOB OCOOCHHOW YacTH CTApOro M HOBOTO YIIOkKeHUH. M.. YHUBEpPCHUT. THIL.,
1905.C.168 — 169.
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cBa3u ¢ yeM B [locranosnenue [lnenyma BepxoBHoro Cyaa Poccuiickoit @enepanmu
No 29 ot 27 nexabpsa 2002r. «O cyaeOHOM MpakTUKE IO JIejIaM O Kpaxke, rpabexe u
pazboe» (B pea. or 6 dep. 2007%.) HEOOXOAMMO BHECTH COOTBETCTBYIOIIHUEC
KOPPEKTHBBI, @ UMEHHO. UCKIIOUYMTh U3 myHKTa 10 dpa3y «mmoacTpaxoBbiBasio ApyTrUX
COYYaCTHUKOB OT BO3MOHOT'O OOHAPYKEHHUSI COBEPIIAEMOTO MPECTYTICHUSI».

Bormpoc yrosoBHO-paBOBOM OIIEHKM TPHUBEIECHUS JMIa B OECIOMOIIHOE
COCTOSIHME MyTE€M BBEJICHUS B OPraHW3M MOTEPIIEBILETO MPOTUB €ro BOJIU UM MyTEM
oOMaHa CHJIbHOJICUCTBYIOIINX, SIIOBUTHIX WU OAYPMaHHUBAIOUINX BEIIECTB, a TAKXKe
BEILECTB, HE MPEJCTABISIOIIMNX OMACHOCTH JUISl KU3HU WIHA 3J0POBbs, JJIATEIBHOE
BpEMs JUCKYTUPYETCS B CIIELIMAIIBHOM JInTepaType. ABTOpP IpeAaraeT 3aKpenuTh B
ct. 162 YK PO B kauecTBe KOHCTPYKTMBHOTO MpHU3HAKA paz00si HMCIIOJIb30BAHHE
O€CIIOMOIIIHOTO COCTOSIHMSI, BBI3BAHHOTO BBEJEHHUEM B OPraHU3M IOTEPIEBILIETO
IPOTUB €ro BOJHM WJIM MyTeM OOMaHa BEUIeCTBa, HE MPEACTABISAIONIEIO OMACHOCTH
JUTSL J)KU3HU WUJIM 37I0pPOBbsl, M B KauyeCcTBE KBaJU(UUUPYIOUIETO MpU3HAKa JAHHOTO
COCTaBa MPECTYIJIEHUSI — COOTBETCTBEHHO, CHJIbHOJIEUCTBYIOIIETO, SIJOBUTOTO WM
0J1ypMaHUBAIOIIIETO BEIIECTBA, OMACHOTO JJIS )KU3HHU WU 310POBbSI.

Tpernii naparpad «MHousudyanuzayus y20106H020 HAKA3AHUS 34 2PAOEHC
MOCBSIIEH UCCIIEI0BAHUIO MEXaHU3MAa UHIMBUIYyaIN3alluid YTOJOBHOTO HAKa3aHUs 3a
rpabex Kak Ha 3aKOHOJATEIbHOM, TaK U MPaBOINPUMEHUTEILHOM YPOBHSX, U TOUCKY
HOBBIX MTyTeH pelieHus: mpoOJIEeMHBIX BOIIPOCOB B JAHHOM cdepe.

CaHKUMU yTOJOBHO-IIPABOBBIX HOPM, IPEIYyCMAaTPUBAIOIINX OTBETCTBEHHOCTh

3a rpabex (3a wmcrmouennemM 4.1 cr. 161 YK P®), — OGe3anpTepHaTHUBHEIC,
CIMHCTBEHHBIM BHJI OCHOBHOTO B HHMX HaKa3aHWs — JIMIIEHWUE CBOOOIbI. M muimib
OTHOCHUTEIIbHO-ONIPEICIICHHBI ~ XapakTep CaHKITUI COPUCHTHpPOBAaH  Ha

WHIMBUTyaJIN3aIUIO0 YTOJIOBHOTO Haka3aHus. Bce 3TO CBHIIETEIBCTBYET O TOM, UYTO
CYLIECTBYIOIIME CAaHKIMU 3a TrpabexX Ccepbe3HbIM 00pa3oM OrpaHUYMBaIOT
BO3MOYKHOCTH HWHJMBHIyaJIW3alldd HaKa3aHWs, 9TO, KaK B 3epKajie, OTpakaeTcs Ha
IPaBONPUMECHHUTEIIBHOM YPOBHE.

CoryacHO oT4eTy YmpaBieHHS CyAcOHOro jaenmapramMeHTa INpu BepxoBHOM
Cyne Poccuiickoit ®enepanuu B CaparoBckoit o6iactu, B 2005 r. pailOHHBIMH
(roponckumu) cymamu CapaToBCKOM o00jacTH 3a rpabexx Obulo ocykiacHo 1269
yenoBek, n3 Hux mo 4.1 ct. 161 YK P® — 413yen., 4.2 — 856.ITo u.3 ct. 161
(rpabex, coBepIICHHBIM OpPraHM30BAaHHOW TPYIIONH WK B 0CO00 KPYITHOM pa3mepe)
YK P® ocyxnennbix Her. K numennro cBoOoabl Ob110 ocyxaeHo 602 yenoBeka.
Cpenu Hux 69 —k numeHno cBoOOABI HA CPOK He cBbilie 1 rona, 177yen. — cBolie
1 roga no 2—x ner BkaOUYUTENbHO, 185 — cBpime 2-x 10 3 ner, 147 —cBrime 3-X
1o 5 ner, 21 — cBeime 5 no 8 ser, 1 yenosex — cBoirre 8 no 10mer u 1 yenosex —
ceobimie 15 met numenus cBobonpl. B 2006 roay 3a rpabdex Obuto ocyxkaeHo 1 263
qesioBeka (MoKaszaTeM MPAaKTHYSCKH aHAIOrmdHbl oHbIM 3a 2005T.), 0lHaKO YHCITO
OCYXKJICHHBIX K JIMIIEHUIO CBOOOIBI 3HAYMTEIILHO COKPATHIIOCh U cOCTaBUIIO 524,49T0
Ha /8u4enoBek MeHblie 1Mo cpaBHeHUI0 ¢ 2005roa0M.

Jlumierre CcBOOOABI JTOCTATOYHO IIMMPOKO MPUMEHSETCS M B OTHOIICHUHU
HECOBEPIIICHHOJETHUX. Tak, u3 252 4enoBeK, OCyXJaAeHHbIX 3a rpadex B 2005romy
paiionHbiMu  (ropoackumu) cymamu CapaToBckoit o0jactu, 60 HmpHUroBOpeHBI K
aumeHnto cBoboael, B 2006 r. — 54 u3z 283. Cpoku juiieHus CBOOOABI s
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HECOBEPIIICHHOJETHIUX ObUIM OmpenesieHsl cieayrommm odpazom. B 2005 roxy 9
YeJoBeK OBUIO OCYXKJIEHO Ha cpok g0 1 roma, cBeime 1 roga 10 2-X JeT
BKJIFOUUTENHHO — 26,cBhIlIe 2-X 10 3-X jeT — 17,cBbitre 3-X 10 5 net — 7 u cBbliie 5
n10 8 — 1 uyenosek. B 2006 roxy aHanoruuyHble IMoKa3aTead BBITJIAAEHN Tak. 14
YeJIOBEK IPUTOBOPEHBI K JIMIIEHUIO CBOOOIBI 10 0AHOrO roaa, 18 —cBeimie lroma mo
2-X JIET BKJIIOYUTENbHO, 14 —cBelme 2-X 10 3-X jJeT, { —cBble 3-X 10 bner u 1
YyeJ0BeK — CBhIIE 5 10 8 jer.

Ucnpasutensusie padoTel cygamu CapartoBckoit obmactu B 2005 T
HazHaueHbl 22 OCYXKICHHBIM 3a rpabex (mpuueM maTepbiIM — 3a Tpadex,
COBEPIICHHBIA MPHU OTITYaroNIMX OOCTOSATENBCTBAX), ITpad — 6 (QOIUH YeIIOBEK
npuroBopeH K 1mrpady 3a rpabexk ¢ OTATYAIONIMMU  OOCTOSITEIHCTBAMHU),
oOsi3arenpHble paboThl — 4. CinemyeT 3aMeTuTh, YTO Peyb HIET O MmTpade Kak
OCHOBHOM HaKa3aHWH, MPU OTCYTCTBUU €r0 B CAHKIIMH. 3HAYUT, OblJIa IPUMEHEHA CT.
64 YK P®, Ha ocHOBaHMHM KOTOpPOW Ha3HA4Y€HO OoJiee MSTKOE HakKa3aHue, 4YeM
NPEeayCMOTPEHO CaHKIMeW 3a gaHHoe mnpectyruienne. OOs3aTenbHble padoThI,
BUJIUMO, ObLTM HA3HAYEHBI TaKXKe ¢ yueToM nosioxkeHuit cT.64 YK P®. B 2006roay
UCIIPAaBUTEIBHBIM paboTaM ocyxaeHo 12 yenoBek, K mrpady — 8 u 00s3aTeIbHBIM
pabotam — 4.

[IpuBeneHHass CTaTHCTHKA IOKAa3bIBA€T B I1E€JIOM BBICOKMU YAEIbHBIA BeC
JUIIEHUs CBOOOJBI B MPABONPUMEHMUTENLHON CHCTEME Haka3aHuM 3a TIpaldex.
OcHOBBIBasICh Ha aHanmW3e CcTaTUCTHYeckuX naHHbiX W 600 OoOBMHHTENHHBIX
MIPUTOBOPOB, MBI MPUXOJIUM M K TaKOMY BBIBOMY. 3a TpadeX YacTO Ha3HAYACTCS
HaKa3aHWE B MUHUMAJILHBIX, COTJIACHO CAHKIIUU, Tpeesax JIMIEHUsS CBOOOIbI 00
OMM3KMX K HUM. DTO OOYCIIOBJIEHO, MO BCEH BHUIWMOCTH, HECOMOCTABUMOCTHIO
W3JTUIITHEN CTPOTOCTU CAHKITUHU M CTETICHH OOIIECTBEHHOM OMACHOCTH MPECTYIUICHHUS.

BaxxHo KOHCTaTUpOBaTh, YTO B MPABONPHUMEHEHHH BCE €I¢ JOCTATOYHO
pacmpoCTpaHEHO KpaTKOCPOUYHOE JIMIIEHHE CBOOOJIbI, HHU3KYI0 3(P(HEKTUBHOCTh
koToporo otmeuaian Muorue ydensle (M.C. Hoi, I1.I. TTonomapes, M.C. Pribak u
ap.). Ha Ham B3risizt, BONPOC 0 MUHUMAJILHOM CPOKE JIMIIEHHsI CBOOOBI HanboJiee
ontuMasibHO ObLT perieH B YK PO 1996r. no npunstus deaepanbHOro 3akoHa oT 8
nekabpst 2003rona «O BHECEHUMH W3MEHEHHH W JOMOJHEHUN B YTOJOBHBIA KOJCKC
Poccuiickoit ®deneparun». B coorBerctBun co c¢r. 56 YK P® 1996 r. (B
NICPBOHAYAIBHOM PEaKIMK) MUHUMAIIbHBIA MPees JIMIICHUs CBOOObI ObLI PaBeH
IIECTH MecsIaM. B mecTh MecsIeB yCTaHOBJICH TAK)KE OJUH U3 MPEJEIOB apecta —
MakcuMaabHBIN (cT. 54 YK P®). B 3TOM mpociexnBanach 3aKOHOIaTeIbHAs JIOTHKA,
YTO TAaKXe IO3BOJSJIIO PAacCMATPUBATHh JIUIIEHHWE CBOOOABI W apecT KakK pPeabHO
abTEePHATHBHBIC BUJIbI YTOJIOBHBIX Haka3aHWi. [I0BbIIEHNE MUHIMAIBHOTO TIpEesna
mumennst cBoboapl ¢ Tpex (cr. 24 YK PCOCP 1960 r.) mo mectu MecsIes
CBUJIETEIHLCTBOBAJIO O MO3UTUBHOM IIIare 3aKOHOATENS Ha YT PEIICHUS TPOOTIEMBI
KpPaTKOCPOUYHOTO JIIIEHUs ¢BOOOIbI. OJHUM U3 MoJoXeHu deepanbHOro 3aKoHa
oT 8 nexadbps 2003 r. SBWIOCH YCTAaHOBJIEHHE MHHUMAJIBLHOIO Mpejesa JIMIICHUS
cBOOOJIbI B J1Ba Mecsia. /[aHHas HOBe/ula CBeja Ha «HET» BCE MPEIIIECTBYIOIINE
JTOCTHKEHHUSI B chepe YroJIOBHOM MOJIUTUKU B OTHOLIEHUH KPATKOCPOUHOTO JUIICHHUS
cBoOOnbI. Bo3Bpar k 0Oojiee HU3KOMY MHUHUMAJIBLHOMY TWIpeneNy MOXKET ObITh
OTIPaB/IaH TOJBLKO C IMO3HMIIMHM BBIHYXKIECHHOTO «MOpATOpHs» Ha apecT. [[ymaem, »Tu
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MEphl JOJDKHBI HOCHUTh HWCKIIIOUMTENILHO BpeMeHHBIM xapakrep. C BBEICHHEM B
JEeNUCTBHE HOPM 00 apecTe HY>KHO OyJIeT BHOBb MEPECMOTPETh MUHUMAJIBLHBIN Mpeen
JUIIeHUsT CBOOOABI B CTOPOHY e€ro yBeiaudeHus. CuuraeMm 1eJIecoo0pa3HbIM
ONPEJEIUTh €r0 B IIECTh MECSIIEB.

OgHuM W3 BaxHEHIIMX (PAKTOPOB OTHOCUTEIBHO BBICOKOIO MPOIEHTA
KpaTKOCPOUHOI'O JIMIIEHUSI CBOOOABI B CyNEeOHOM TMpakTUKE MPEACTABISIETCS
HeCcOaaHCUPOBAHHOCTh CAaHKIUH, OTCYTCTBHE B HHMX allbTEpHATUBHBIX HaKa3aHWM,
HEBBEJICHUE B JICHCTBHE TAKMX HAKa3aHWH, NPEAYCMOTPEHHBIX WX cuctemoii (ct.44
YK P®), kak apect ¥ orpaHU9ICHHE CBOOO/IBI.

B yronoBHO-TIpaBOBO#l T€OpWHM B OTHOIIEHWU apecTa KaK BHUJA YTOJOBHOTO
HaKa3aHUs Pa3BEPHYJINUCHh ITUCKYCCHU. MOXKHO TOBOPHTh O €Tr0 HETYMaHHOCTH,
W3JIUITHEH CTPOTOCTH, MOCKOJBKY CaM 3aKOH OIPEACNIeT apecT KakK COJep KaHHe
OCYXJICHHOTO B YCIIOBUSAX CTporod msoysinuu ot obmiectBa (c1.54 YK P®), Torma
KaK Jake JIMILIEeHHWE CBOOOBI, MO OMNPENCICHUIO 3aKOHOAATEeNsl, 3aKII04YaeTcs B
n3ossiiun (0e3 ykazaHUs Ha CTPOTHE Xapaktep) oT obmiectBa. OIHAKO MO CBOCH
CYIIHOCTH M COJIEPKaHUIO, B COOTBETCTBUU C UJEEH, 3aJI0)KEHHOW B CHCTEME
yroyioBHbIX Hakaszanuii (ct.44 YK P®), apect — HakazaHHe MEHEE CTPOroe IO
CpPaBHEHHUIO C JHIIEHHEM CcB0OOOJbl. B 3TOoM cocrouT mnporuBopeune. JlanHas
KOJUIM3USI MOXKET OBbITh YCTpaHEHA MOCPEJICTBOM BHECEHHUS! KOPPEKTUB B YIOJIOBHO-
IIPaBOBbIE HOPMBbI, OOJIETYEHUSI YCIIOBUM COJIEPKaHMS B apeCTHBIX Jomax. HecMoTps
Ha BCE MPOTUBOPEUHUS, BCIO MPOOJIEMHOCTh CUTYyallud, BCE-TaKU JaHHBIA BUJ
YrOJIOBHOTO HaKa3aHWs, KaK IMOKa3ajd aHalu3 CyAeOHOW MpaKTUKH, HEOOXOauM
MIPaBOMPUMEHHUTEIIO0, TaK KaK SBIISACTCS pEalbHOM albTePHATHBON KPATKOCPOYHOTO
JUIICHUS CBOOONBI, MPUMEHEHHWE KOTOPOTO, IOJIaraeM, HE TOJBKO HE JTyUIIHi
BapUaHT PEIICHUS MPOOJIEMbI, HO U He 00J1e€ SKOHOMHUYHBIH.

BwmecTte ¢ Tem ciemyeT OTMETHTh M KapAWHAIBHBIE TIEPEMEHBI. CPEAr Mep
YTOJIOBHO-TIPABOBOTO BO3ACHCTBUSL HAa OCYXIEHHBIX 3a rpabek BBICOKUN MPOIEHT
NPUHAIJICKUT YCIOBHOMY ocyxaeHuto. Cyl Ha3HayaeT €ro M Y4YacTHUKAM
IpyNIIOBOr0 HACHMJILCTBEHHOTO rpadexa.

[To nannbiM YripaBneHus cyneOHoro aenapramenTa B CapaToBckoi 00iacTu, B
2005 r. parionneiMu (ropojackumu) cyaamu CapaToBCKO 00jacTH 3a Tpadex
YCIIOBHOE OCYXaeHHe ObUIo HaszHaueHo 633 nmmam (49,88% Bcex oCyXICHHBIX),
npudeM 622 4eyoBeKa YCIOBHO OCYKACHBI K JIMIICHUIO CBOOOMBI, 11 —K WHBIM
BUJIaM  YrOJIOBHOTO  HakazaHus. Cpeau  MPUBICYEHHBIX K  YTOJIOBHOM
OTBETCTBEHHOCTH 3a I'pa0ek, COBEPIICHHBIN MPU OTATYAIONINX 00CTOSATENbCTBAX (4.2
ct.161 YK P®), k numenuro cBOOOIBI  yCIOBHO ObLT ocyxieH 421 yenoBek
(49,18%).B 2006r. aHamornvyHbple IOKa3aTeJIA OBLIN €IIIe BHIIIC: YCIOBHO OCYKICHBI
705 yenoBek; u3 HUX 698 —yCIOBHO K JMIIIEHUIO CBOOOJB M 7/ —K WHBIM BHJIaM
yroJIOBHOTO Haka3aHHUs (BCEro K YIrOJIOBHOW OTBETCTBEHHOCTH 3a Tpabex ObuIo
npusiiedeHo 1263 yenoBeka). Takum oOpaszom, B 2006T. yAe/IbHBIN BEC YCIOBHOIO
OCYXKJICHHSI B CHCTEME MEp YIrOJIOBHO-IIPABOBOTO BO3jACHCTBUS ObLT paBeH 55,8%.
CrnenoBatenbHO, IPUPOCT cocTaBua 5,92%.

CraBKa Ha YCJIOBHOE OCYXJCHHE HE peniaeT mpoOiemMbl pocTa UcciaeayeMoi
PA3HOBHUJIHOCTH KOPBICTHBIX MpecTymieHuid. [loaToMy mnpaBonpUMEHUTETbHON
CUCTEME Iopa 3ayMaThCsl HaJl MPOOJIEMOM CTOb IUPOKOTO MPUMEHEHUSI MHCTUTYTA
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YCIOBHOTO OCYXXJIEHHUSI, OCOOCHHO B OTHOIIECHUHU JIMI], COBEPIIMBIIUX TSDKKHUE
NpecTyIJieHUuss. B yroJoBHO-IpaBOBOM  JUTEpaType BBICKA3aHbl  pa3JIMYHBIC
pekoMeHauuMu 1o coBepuieHcTBOBaHUIO cTath /(3 YK P®. Couckarens
NOJAJIEP)KMBAET MHEHHE YYEHBIX O 3alpeTe Ha 3aKOHOJATEIbHOM YPOBHE
BO3MOYXHOCTH MPUMEHSITh YCIOBHOE OCYXKJICHHUE K JIMIIAM, OCY>KJICHHBIM 32 TSXKKHUE U
0Cc000 TSHKKUE MPECTYIUICHUS.

B JUCCePTALNU OTYEPKUBACTCS BaYKHOCTh YCTaHOBJICHHUSI
nuddepeHIIMPOBAaHHOW OTBETCTBEHHOCTH 3a rpabeX Ha MEeXOTpaclieBOM YpOBHE.
ABTOp TIpe/yIaraeT JeKpUMHUHAIM3APOBATh (IIEPEBECTU B pa3psill aAMHHUACTPATUBHBIX
NPaBOHAPYIICHHI) OTKPBITOE 3aBJIAJICHUE YY)KHM HWMYIIECTBOM Ha CyMMy B
npenenax TMOHATUS MEJNKOTO XHINEHHUS, €CIM OHO HE OTArOIIEHO JIPYTHMH
00CTOSITENFCTBAMH,  TOBBIIIAIOIIUMHI OOIIECTBEHHYIO OMACHOCTh JI€SHUS U
u3n0XkuTh aucnosunuioo 4.1 cr. 7.27 Komekca P® 00 aaMuHHCTpaTHBHBIX
IIPABOHAPYIICHHSX B CIACAYIOIICH peaakiuu: «MejKoe XUIIeHUEe Yy»KOro HMYIIeCcTBa
NyTeM Kpakd, MOIICHHUYECTBa, IPUCBOEHUS, pacTpaThl WU ecpabedxca TpH
OTCYTCTBUM TMPHU3HAKOB MPECTYIUICHUM, MPEeAyCMOTPEHHBIX YAaCTSIMH BTOPOIA,
TpeTbel u uerBepToi ctateid 158, 159u 160, a Taxxke yacTsIMu BTOPOM M TpeThben
cratbu 161 VYronosHoro konekca Poccuiickoit @enepariuu, — BICYET ...».

CoBpeMeHHas yroJIOBHO-TIPaBOBasi TOKTPUHA UCXOAUT U3 TOTO, YTO MpodieMy
pocTa MpecTymHOCTH, a Takxke AuddepeHuranud yrojioBHOM OTBETCTBEHHOCTH U
WHAMBUAYAIN3allMM YTOJIOBHOTO HAKa3aHWs OJHOW JHUIIb CTPOTOCThIO HaKa3aHUs
pelINTh HEBO3MOXKHO, HEOOXOIUM LEJbld KOMIUIEKC cOanaHCHpOBaHHBIX Mep. B
YaCTHOCTH, B CAaHKIMSX HYyXHa albTEepHATHUBA JHIIEHUIO cBOOOABI. OTCYyTCTBHE B
3aKOHE TaKOH albTepHATHBBI MOPOIl MPUBOAUT K MPUMEHEHHUIO HE TOJIBKO H3JIUIIHE
CTPOTHX, HO M HEOIpPaBJAAHHO MSTKHUX MEp YrOJOBHO-TIPAaBOBOTO BO3ACWUCTBUSA, B
YaCTHOCTH, YCIIOBHOTO OCY>KJICHUSI.

[TosToMy c 1enbl0 AanbHEWIIed HHAMBUAYAIU3allMM HaKa3aHUs YTrOJOBHO-
MPaBOBBIE CAHKIIMM 3a Ipadek HEeOOXOAUMO MEPEBECTU B pa3psi/i albTEPHATUBHBIX.
[To uToram 3KCHEPTHOrO OIpOCca, 3Ta HJed MOJydusa MOANEPKKY 62% ropucTtos-
TeopeTukoB. [lOCKONBKY Ha CErojgHsi HeNb3s HAa3HAYUTh apecT U OrpaHUYCHHE
CBOOOJIbI, TaK KaK BCE €lIe HE CO3JaHbl YCIOBHS JJIA UX pean3allid, B CaAHKIUU
1eJIeco00pa3Ho  BKIIIOUHTH «padOoTaroIIKe» BHJIbI YrOJOBHBIX HakazaHHil. Jlymaem,
€CTh CMBICI 3aKpElNUTh B YrOJIOBHO-NIPAaBOBOM HOPME HCIpPABUTENbHBIE U
oOsi3aTenpHble pabOThl, a Takke MTpad B KAUeCTBE aJbTEPHATUBHBIX OCHOBHBIX
HakazaHuii. HeoOXxoaummo Takke BO3POIUTH KOH(PHUCKAIMIO HMYIIECTBA KaK BHJ
JIOTIOJIHUTEIBHOTO YTOJIOBHOTO HAKa3aHWs W TMPEAYyCMOTPETh €€ B KadyecTBe
00s3aTenbHOM Mephl 3a Tpabexk, COBEPLICHHBIA MNpPHU OTATYAIOUIMX HJIH 0CO00
OTATYAIOIINX OOCTOATEIHCTBAX.

Couckarenb MOAAEPKMBAET MHEHHME YYEHBIX IO BOIMPOCY BO3POXKACHUS
BO3JIOXKEHHMS] ~ OOS3aHHOCTH  3arjiailuTh  NPUYMHEHHBIX  Bped B ¢dopme
HEIMOCPEJICTBEHHOIO0 ~ YCTPAHEHHMs] MPUYMHEHHOTO Bpela CBOMMHU  CHUJIaMH,
BO3MEILIEHHUSI MAaTEepUaJbHOTO Yyiepda CBOUMM CpEACTBAMU JHOO MyOJIUYHOTO
U3BUHEHUS TMepe] MOTeprneBmMM B (GopMe, YCTAaHABIMBAEMOW  CYJIOM,
NPUMEHUTENBHO K MPECTYIUICHUSIM MPOTHB COOCTBEHHOCTH KaK JOMOJHUTEIHHOTO
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Haka3aHus. CoryiacHO pe3yJjbpTaTaM IPOBEIECHHOIO HAaMHU IKCIIEPTHOTO OIpoca, 3Ty
uaero nojaepxanu 85%pucToB-TeopeTHKOB U 7 8Y0I0pUCTOB-TIPAKTHUKOB.

B cootBerctBuu co ct. 60 YK P® npu HazHaueHWM HakazaHUs HEOOXOIUMO
YUUTHIBATh JUYHOCTh BHHOBHOIO, B CBSI3M C YEM B AMCCEPTALMU MpPEACTaBJICH
UMEIOIIUA  HAay4YHbId HMHTEpEC TUIIOBOM  MOPTPET JIMYHOCTH  IpabuTens,
COCTaBJICHHBI Ha OCHOBAHMM IOJYYEHHBIX B PE3yJIbTaTe€ aHalu3a MaTepuajoB
YJrOJOBHBIX JIeJl, a TaKXKe JaHHbIX YTIpaBiieHUus CyAeOHOro jenapramMeHTa B
CaparoBckoit oOnactu. THUIMOBOW MOPTPET JWYHOCTH TpabHUTENss TMOKa3aH B
JTMHAMUKe U cpaBHeHHH (32 ocHOBY B3saThl 2000m 2005rT.).

Tperbss rnaBa «OmeemcmeeHHOCMb 34 2pabexc Nno  Y20l08HOMY
3aKoHO0amenbCmay 3apyoedcHblX cmpan» COCTOUT U3 Tpex maparpados.

B nepBom maparpade «Omeemcmeennocmos 3a epabedxc no 3apyo6exscHomy
3AKOHO0AmMenbCmay. KPAmKULl UCTMOPUYECKULl 04epK» TIOAYEPKUBALCTCS, YTO Trpadex
KaK MPECTYIUICHHE MPOTHUB COOCTBEHHOCTH MpaBy 3apyOe’KHBIX TOCYAapCTB ObLI
U3BECTEH ¢ Tiyookoit npeBHocTH. Emie B 3akonax Xammypanu, Many, 12 taGmui,
IpeaycMaTpuBaiach OTBETCTBEHHOCTh 3a rpabexx. B 1peBHerepmMaHckoM mpase
OTKPBITBIE M HACUJILCTBEHHBIE 3aXBaThbl YY)KOrO MMYIIECTBA BHayaje BIICKIH
UCKJIIOYMTEIILHO TpakaaHCKO-TpaBoBbie mocieacTus. I1o Mucturymusam Ias (I B.
H.3.) Ipa0eX MPUPABHUBAJICS K Kpaxe.

B Canuueckoil npapie — nmamMsTHUKE (PpaHKCKOro mpaBa paHHE(PEOIaTbHOTO
obmecrBa (V-VI BB.) cymecTBoBana audQepeHpoBaHHas, B 3aBUCUMOCTH OT
CBOICTB MOTEPIIEBIIEIO U BUHOBHOTO, OTBETCTBEHHOCTD 3a IPaldex.

VYronosuomy npaBy Benrpuu X| — XlII BB., 6azupoBaBimiemycsi Ha JeKkpeTax
NepBBIX BEeHTepckux Koposed (mekpersl MmteaH, Jlacmo, Kanman), Obur u3BecTeH
COCTaB MpECTyIUIeHHUs «rpabex». ['pabureneil kapajiu MOBEIICHHWEM, OTCEYCHHEM
KOHEUHOcTel, npojaxeid B padbctBo. Tonbko Jlekper KaamaH HECKONBKO CMSTUMII
nakaszanue (A. Uusmanua, K. Kosay, JI. Acrasom).

N3BecTHO CBOEH KECTOKOCTHIO CPEAHEBEKOBOE FepMaHCKOe (Peo1aIbHOE MPABO
(Cakconckoe 3epranio Xlll B.), mo koTtopomy rpadex NpuUpaBHUBAICS K TaKAM
TAMYarIIUM MPECTYIICHUSIM, KaK YOUICTBO U U3HACUIIOBAHHUE.

SpkuMm npencraButeneM mnpaBa BocToka sABIAETCS KHUTAWCKOE IMpaBo. B
COOTBETCTBUM C YTOJOBHBIM KOJiekcoM TaH cymHOCTh rpalexa cocrosiia B
NOXUILEHUHM 4YYKOM BellM C TMOMOUIbI0 yrpo3sl uiu cuibsl. Hakxazanue
1 GepeHIMPOBAIOCh B 3aBHCHUMOCTH OT CTENEHH OOIIECTBEHHOM OMACHOCTH
NPECTYIUICHUS, KOTOpasi OMpEIeNsaiach CTOMMOCTBIO MOXHUIIEHHOTO HMYIIECTBa,
CIOCOOOM  COBEpIICHHSI TMPECTYIUICHUS, OPYIUSMU TNPECTYIJIEHUS, CTENEHBIO
3aBEpPIICHHOCTH MPECTYITHOTO HAMEPEHUSI.

Kaponuna — xpynHedmmii U3 NaMsITHUKOB T€pPMaHCKOTO (heoJaabHOro Mpasa,
uznanHas Kapiaom V B 1532 r., oTnmyanace cypoBOCThIO HakazaHuil. Hakazanue
nudepeHnpoBaioch B 3aBUCUMOCTH OT BUJA XUIIEHUS, COLIMAIBLHOTO MOJOKEHUS
U TIOJIOBOM MPHUHAIUJICKHOCTH MOTepIieBliero. B ciydae coBeplIeHUS! «OTKPBITOM
KpaXXu» MPECTYNHUKA  BBICTABISUIA K TMO30PHOMY CTOJOY, CEKJIM po3ramMu M
U3TOHSIM W3 cTpaHbl. «Kpaxku co B3JIOMOM U BOOPYKEHHAs» HaKa3bIBAIHUCH
YKECTOKO, B TOM YHCJI€ TeIECHBIMU HaKa3zaHUsAMU. MyX4KrHa Kapajcs OBEIICHUEM, a
JKEHIIMHA — YTOIUICHHEM WM HWHBIM ITyTeM, «...COOOpPa3HO IIOJOKCHHUIO JIUI[ |
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YCMOTPEHHUIO CYIbH, BHIKAJILIBAHUEM TJIa3 WJIH OTCEYCHUEM OJIHOW PYKH, WM WHBIM
MOJ00HBIM TSHKKUM TEJIECHBIM HaKa3aHUEM>».

[To VYromoBHomy kojekcy ®panumu 1791 r.  yacTtHas COOCTBEHHOCTh
3amuinaiach gaxe 0Oosee CypoBBIMH Mepamu, 4eM JIMYHOCTh. Kpaxa ¢ Hacuiamem
WK yrpo3oi ynotpeouts opyxkue (. 5cr. 381)kapanack CMEpTHOM Ka3HBIO.

B Vromosaom Vinoxenum Bemukoro xusoxkectBa Pumnsnackoro 1889 r.
cocTaBbl rpabexka pa3paboTaHbl € MAaKCUMaJbHBIMU MNOAPOOHOCTAMH, [0
Ka3yHCTUYECKOTO TIEPEUYUCIICHUs HECYUIECTBEHHBIX neTaneid. Haubomee wyacto
BCTPEUAIONTUMCS HaKa3aHWeM ObLJIO 3aKjIio4YeHHe B CcMHpUTENbHBIN jgom (P.H.
Hycaes).

Bo BTopom maparpade «/Judppepenyuayus omsemcmeennocmu 3a 2pabestc
HO Y20]I06HOMY 3AKOHOOAMeNbCMEY CIMpaH OIUNHCHe20 3apy0edicbsa» 0TMEUaeTCs, YTo
CTpaHbl OJIMKHETo 3apyOexbs — pecmyOnuku, panee Bxoausuue B coctaB CCCP, —
COXpaHWJIM MPEEMCTBEHHOCTh YTrOJIOBHOIO 3aKOHOJIaTE€IhCTBA COBETCKOIO MEPHOJA.
Bmecte ¢ tem, Ha ceroguns, kak U B Poccumu, B cTpaHax ONMXKHEro 3apyOekbs
BOCTPeOOBAHHOM SIBNISIETCA KOHLEMIIUS €IUHON OXpaHbl COOCTBEHHOCTH HE3aBUCUMO
oT ee Ghopm.

AHanu3 COBPEMEHHOI'O YTrOJIOBHOTO 3aKOHOJATEIbCTBA A3zepOaiiKaHCKO,
JlatBuiickoi u OcrtoHckoit PecmyOGnuk, PecnyOonmuk benapych, Kazaxcraw,
TamxukucTtan, Y30eKUCTaH U YKpauHbl MOKa3aj, YTO 3aKOHOAATeNb BCEX Ha3BaHHBIX
cTpaH, 3a wuckimoueHueMm JlatBuiickoit PecnyOnmuku, mnpusHaer rpabex
CaMOCTOSITENIbHON  ()OpMOIM  XMILEHUS. YTOJOBHAas OTBETCTBEHHOCTh 3a HETO
3aKperyieHa B OTAENBHBIX CcTaThsiX. B YromoBHoM koxaekce JlatBuiickoit PecyOnnku
COCTaB MPECTYIUICHUSI «Tpabex» OTCYTCTBYET, OTKPHITOE XHUIIEHHE OOBEAMHEHO B
OJHO TMPECTYIUIEHHE C XUIIEHHEM TaWHbIM. W TalHOE, W OTKPBITOEC NOXUIIECHUE
9y’KOTO HMMYIIECTBa, MPUYEM TOJHKO JIBIDKUMOTO, MPU3HAHBI  KPaXew,
OTBETCTBEHHOCTH 32 KOTOPYIO MpeaycMoTpena c¢r.175.

[lo MHeHHIO AuCCcepTaHTa, OOBbEAMHEHHE B OIHO MPECTYIUICHUE XWILIECHUM,
COBEpILIAEMbIX pPa3HbIMU CIIOCOOAMM, HE YUYHUTBIBAET HUX PAa3jIU4YHONW CTENEeHU
OOIIIECTBEHHONW OMAcHOCTH M He crnocoOcTByeT auddepeHmanu yroaioBHON
OTBETCTBEHHOCTH M WHJMBHAYyaJIH3allMHd YTOJOBHOTO HaKa3aHUs. JTO — HE JyYIIHi
croco0 pemnieHus BOMPOca OTBETCTBEHHOCTH 3a TaHOE W OTKPBITOE XUIICHHE,
HEJJapOM MHOTHE JIPYyTrue CTPAaHbl OJIMKHETO 3apy0ekbsi HE BOCHPUHSIIN 3Ty UJIEIO.

B yromnoBubix 3akoHax AsepOaimkaHckod U OcToHCKOM PecmyOnuk,
Peciy6nuk benapycb, Kazaxcran, Tamxuknucran, Y30ekuctan u YKpawHbl Tpadex
KaK caMocCTOsiTeNibHAass (¢opMa XHUIIEHHUA OOJEUYeH B CaMOCTOSITENIbHBIM COCTaB
IPECTYIUIEHUsI W 3aKpEeIuIeH B OTIAEIbHOM cTaTbe. B VYTOJNOBHBIX KOAEKCax
Azepbaitxanckoit Pecniy6nuku, Pecny6nuk benapycs, Tamxukucran u Kazaxcran
rpabexx momemien B riaBy «lIpectymiienus mnpoTuB cOOCTBEHHOCTH». B
coorBerctBUU ¢ YK AP u PT rnaBa «lIpectyrmieHuss mpoTUB COOCTBEHHOCTU»
BxoauT B paznen «lIpectymienus B chepe 3KOHOMUKK». JJaHHOE pellleHrne Borpoca
UJCHTUYHO  3aKOHOJATENbHOW  perjaMeHTalnuu rpabexxa B POCCHIMCKOM
3akoHnogatenscTBe. [lo YK Pb rimaBa 24 dlpectymieHus IpOTUB COOCTBEHHOCTU»
BkmoueHa B pazaen VI «IIpectynneHus npoTMB COOCTBEHHOCTH W TOpSJIKA
OCYIIIECTBJICHUS SKOHOMHYECKOH AesiTenbHocTh». OcobenHas yacth YK PK He umeer
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JICJIEHUs] Ha pa3fielibl, OHA Mojpa3zesieHa Tobko Ha riaBel. B YK Ykpaunsl rpabex
Haxoautcst B pazzaene VI «Ilpecrymnenus npotuB coOctBeHHOCTH». CormmacHo YK
PY Bce xwuieHusi (BBIMOTATEIILCTBO TOXKE OTHECEHO K XHIICHHIO) 3aKPCIUICHBI B
oTnenbHOM riaBe X «XUIIeHHe 4yKOro UMYIIEeCTBa», KOTOpas BKIIOUYEHA B pasjen
Tpetuil «lIpectymiienus B cpepe SIKOHOMUKI.

Bormpoc 06 yronoBHO-IIpaBoOBO# 3alIUTE COOCTBEHHOCTH CBOEOOPA3HO PEIIEH B
YK Ocronckoit Pecnybnuku. CBoeoOpa3ue BbIpakaeTcsl yKe B cCaMOM Ha3BaHHUH
rmaBel 6 — dIpecTymieHus TOpPOTUB HMYyIIECTBa». OTO JaeT OCHOBaHHE
IPEINOJIOKUTh, YTO 0OBEKTOM MPECTYIUICHUN JTaHHOW IJ1aBbl 3aKOHOAATENb MPU3HAI
HE COOCTBEHHOCTH, & UMYIIIECTBO.

Bce paccmaTtprBaeMble yroloBHBIE 3aKOHBI OMPEIEISIOT IPadek KaK XUIICHHUE
au00 TOXMILNEHUE, COBEPIIEHHOE OTKPHITHIM crmocodoMm. Kak mpaBuio, B
3aKOHOJATEbHBIX Ne(UHUIUAX Ipadeka OTpaxeH MPEAMET NPECTYIUICHUSI — YykKOe
uMytiecTBo. B onpenenenun rpadexa nmo YK Pecniyonuku benapych He yka3zaHo Ha
NPUHAIJICAKHOCTh MMYIIECTBA: Tpabek — 3TO OTKPHITOE MOXMILIEHWE HMYILECTBA
(cT.206). OnuH HIOAHC MPHUCYTCTBYET B 3aKOHOAATEIBHON KOHCTPYKIMHU NPU3HAKOB
OCHOBHOTO cocTaBa rpadexa no YK Ocrtonckoi Pecny6iauku. B coorBercTBuu ¢ 4.l
ct.140 YK DOP rpabGex ecTb OTKpHITOE TOXMIICHHUE YYXKOr0 MMYIIECTBA,
COBepIlleHHOe Oe3 Hacuius Haja JUYHOCThI0. Hacunme — KBanupuUUpyrOMIMiA
MpU3HaK rpadexa.

Kamudunupyrommue npusnaku rpadexa, corinacao ct.180 YK AP, mo cytu, —
aHanoru (3a HEKOTOPHIM HCKIIIOYCHHEM) KBaTH(DHUIMPYIOIMIMX NPU3HAKOB Trpadexa,
KoTopsie ObLH 3akpemieHsl B YK P 1996r. no penakunu @3 ot 8.12.2003r. «O
BHECCHUM W3MCHEHUW W JONOJHEHUM B YTOJOBHBIM KoAeKC Poccuiickoi
Geneparn». BaxHO Takke MOAYEPKHYTH W TO, 4YTO a3zepOaillyKaHCKUN
3aKOHO/ATeNb, B OTJINYME OT POCCUICKOTO, COXPaHWII KBaTU(UIUPYIOLINE PU3HAKH,
B OCHOBE KOTOpBIX JI€XKaT BHABl MHOXECTBEHHOCTH NPECTYIUIECHUHM  —
HEOJHOKPATHOCTh U PELU/INB.

OtBercTBeHHOCTh 3a rpadek mo YK PK (ct.178) muddepenmupyercs B
3aBUCMMOCTH  OT BHJIOB MHOXKECTBEHHOCTH, (OpM coydacTus, paszMepa
OPUYMHEHHOro yiiep0a, a Takke MecTa COBeplueHus mnpecTymieHusa. CreneHb
HACUJIMSI CITY>)KUT CpeACTBOM JuddepeHnnan 0TBETCTBEHHOCTH Ha ypoBHE (hopm
XUIICHUS] U OJHOBPEMEHHO SIBIISIETCS pa3rpaHUUYUTENbHBIM MPU3HAKOM rpabexa u
paz0os.

VYronoBueiii koaekc PecnyOnuku benmapyce mpusHan KBaduQHUIHUPYHOIIUMU
MpU3HAKAMU TOBTOPHOCTh, TPYIIMY UL, TPOHUKHOBEHUE B >KWIMIIE, KPYIHbIA U
0c000 KPYITHBIN pa3Mephl, a paBHO OpraHW30BaHHYIO Tpymny (4.2 — 4¢T.206).

B VK Pecny6mmku Tamkukucran (ct.248) 3aKkperieHpl, TOMUMO CXOJHBIX C
paHee Ha3BaHHBIMM, TaKH€ KBaJU(PHUIMPYIOINIME NPU3HAKH, KaK. HCIOJIb30BaHHE
YCJIOBUM OOIIECTBEHHOT'O WJIM MPUPOJHOTO OEICTBUA U TIpaldex, COBEPUICHHBIN MPU
OomMacHOM M 0c000 omacHOM peuujvBe. Buabl penuanBa B 3aBUCUMOCTH OT CTEIEHU
OOILIECTBEHHON OIMAaCHOCTH HWIPAIOT POJIb CAMOCTOSATEIbHBIX KBaTU(DUIMPYIOIINX
MIPU3HAKOB.

B Vrononom komekce PecmyOnuku VY30€KUCTaH COXPAHEHBI TOHATHS
«OMACHBIN» M «0C000 OMAaCHBIN peruauBucT (cT.34).
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KBanudpunupyromue npusznaku rpadexa no YK Vkpaunsl 0a3upyroTcs Ha
TPaJMILMAX COBETCKOTO YTOJIOBHOTO 3aKOHOJATENbCTBA. 3aKOHOJATENb COXPaHUII
KBATM(PUIUPYIOIIME TPU3HAKH, OCHOBBIBAIOIIMECS HAa BUJAX MHOMXECTBEHHOCTH,
dbopMax coydyacTus ¥ pazMepe npuurHeHHoro yiiepoa (cr. 186 YK Ykpaunsi).

VYT0osI0BHBIM 3aKO0H DCTOHCKOM PecnyOnuku muddepeHupyeT
OTBETCTBEHHOCTh 32 Ipaldexk C MOMOIIBI0 TAKUX CIEIUPUUIECKUX KBATUDUIIMPYIOITUX
IPU3HAKOB, KaK: COBEpILIEHUE Tpabdexka ¢ COKPHITUEM JIMIA CTICIIMAIbHON HaKJIaAKOMI
VI MacKou JIM0O MHBIM CIIOCOOOM, TPEMSATCTBOBABIINM YCTAHOBJICHUIO JINYHOCTH;
YCTpaHEHUEM TPErpajibl WK 3arnopa, NPensiTCTBOBABIINX MPOHUKHOBEHHUIO B MECTO
HAXO0XJICHUS UMYIIECTBA, U MPeCTynHBIM coobmiectBoM (cT. 140).

B wurore mpuxoaum K BbIBOJY, UYTO YIOJIOBHOE 3aKOHOJATEIbCTBO CTpaH
OMKHEro 3apyOexbsi, MO OOIeMy MpaBUy, COXPAHWUJIO MOHSATHE Tpadeka Kak
CaMOCTOSITEIbHON (DOPMBI XHUIIEHUS M CaMOCTOSITEIPHOTO COCTaBa MPECTYIUICHUS.
VYrosioBHasE OTBETCTBEHHOCTh 3a TIpabex nuddepeHuurpyercs, Mpexae BCEro, C
MOMOIIBIO PA3JIMYHBIX KBATUPUIUPYIOMIUX TPU3HAKOB.

VYronoBHOE Haka3zaHue 3a Tpaldex MO 3aKOHOJATENbCTBY A3epOaiKaHCKON
Pecnybnuku, Pecnybnmuk bemapycs, Kazaxcran, Tamxkukucrad, Y30ekucras,
OctoHckor u JlaTBuiickoi PecnyOnuk, a Takke YKpauHbI HE OTIIMYAETCS OCOOBIM
pazHooOpa3zuem. Cpeliv HaKa3aHUI B CAaHKIUSAX Ha3BaHBI. JIMIIEHUE CBOOObI, apECT,
OTpaHMYEHHE CBOOOJBI, HCIIpaBUTENIbHbIE pPaboThl, MmTpad, KOHPHUCKAIUSA
UMYIIECTBA, KOHTpoJib nonuiuu. CaMblM  pacOpOCTPaHEHHBIM, a  YacTo
€IUHCTBEHHBIM OCHOBHBIM BHJOM YIOJIOBHOTO HaKa3aHUsl SBJISETCA JIUILICHUE
cB0oOObI. [lpakTuecku Oe3aabTEpPHATHBHBIM XapaKTep CaHKIWNA 3a Tpadex IIo
YTOJIOBHOMY 3aKOHOJATENbCTBY A3sepOaiimkaHa, YKpawHbl, Kazaxcrana wu
VY306ekuctana CBUACTEIBCTBYET 00 WX HecOaJaHCUPOBAHHOCTH, O HU3KOM YPOBHE
nuddepeHIanuy yroJloBHOM OTBETCTBEHHOCTH.

VYronoBueie koaekchl Pecnyonuku benapych m DctoHckoit PecnyOnuku ¢
OOJBIIMM YCIEXOM pElIatoT Bompockl AuddepeHnranuy  OTBETCTBEHHOCTH 32
rpabex MOCPeCTBOM THUIIOBOTO YrOJOBHOTO HaKa3aHUsS: ajJbTEPHATHUBHBIC CAHKIIMU
PELYCMOTPEHBI HE TOJBKO 3a MPECTYIJIEHUS C OCHOBHBIM COCTaBOM Ipabexa, HO U
3a MPECTYIUICHUs! C KBaTU(ULIUPOBAHHBIM COCTABOM.

Bmecte ¢ TeM aHalM3 YroJOBHO-TIPABOBBIX CAHKIMKA 3a TIpaldex 1o
YTOJJOBHOMY 3aKOHOJATENbCTBY  A3sepOaimxkanckoir PecnyOnuku, PecryOnmk
benapych, Kazaxcran, Tamxkukucran, Y30ekucrtaH, DCTOHCKOW u JlaTBHIiCKOM
PecyOnuk, a Takke VYKpawHBI MOKa3ajl, 4TO HaKa3aHWE KaK BaXKHEHINIEE CPEICTBO
mudepeHnran yroJoBHOW OTBETCTBEHHOCTH HE BBITIOJHSAET 70 KOHIIA CBOEH
MUCCHHM, HE€ HCHOJB3yeTCS B TNOJHYH Ccuily. MHOrue CaHKUUM HOCST
Oe3anpTepHaTUBHBIM xapakTep. CoxpaHeHHEe ke KOH(HCKaluW WMYIIEeCTBa Kak
JOTIOJTHUTEIHPHOTO HaKa3aHUs 3a rpabek, HECOMHEHHO, UMeeT OOJbIIoe 3HAUYCHHE
JUTSL peain3alyy MpUHIMIA CTIPABEITMBOCTH, TudPepeHranu OTBETCTBEHHOCTH U
WHMBUTyaJI3al[M1 YTOJIOBHOTO HaKa3aHUS.

B Ttperbem mnaparpade «Veonosuwas omeemcmeennocmv 3a epabedxc no
Y20Jl08HOMY 3AKOHOOAMeNbCmay cmpan oaivheco 3apybescvs (ornanouu, Januu,
Ucnanuu, I[lseyuu, DPI, CIIA, bonreapuu, Ilonvwu, AHnonuu)» oOpamaeTcs
BHUMAaHHE Ha TO, YTO pelleHue Bompoca auddepeHuanuu OTBETCTBEHHOCTH 32
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rpabexx B CTpaHax JaJdbHETO 3apyO0eXbs BO MHOTOM OOYCIOBIEHO UX
IIPUHAJIEKHOCTHIO K TOW WJIM MHOU PABOBOU CUCTEME.

B eBpomnelickoli cucteMe MpaBa TOCHOACTBYET CBETCKas KOHLEMIMS IpaBa,
pasrpaHu4eHHe K€ IMOJTHOMOYMH MEXAy 3aKOHOJATeJIeM M CyIbeid HMEeT CBOU
0COOEHHOCTH B 3aBUCUMOCTH OT cTpaHbl. Hampumep, cOBpeMEHHOE TroJIIaHACKOEe
YTrOJIOBHOE MIPABO XapaKTepu3yeTcst 00JIbIIoi cBOOOION Cy[bU B BbIOOpE THIA, BUIA
¥ pa3Mepa HakazaHus v uHbIX 3ameHsonux mep (T.A. JlecuueBcku-KocTapega).

B VromoBHom konekce ['ommanmum cocTraBy MpPeCcTyIUICHUS —«rpadex»
nocesimeH uenbii pazgen XXl «Kpaxa u rpabex». I[lonstue rpabGexa He
YKJIaJbIBAETCSI B MPUBBIYHBIE JJI1 HAC PAMKH, €My CBOWCTBEHHA Ka3yHMCTHYHOCTH C
OpUEHTallUe Ha MNpEeAMET MNPECTYIUIEHHs], KOHKPETHO Ha3BaHHBIH B YIOJOBHO-
npaBoBoi HOpMe. UM MOTyT OBITh pa3IUyYHbIE BUIBI MOJE3HBIX UCKOMAEMbIX, JINOO
OCTaTOYHBIE MPOAYKTHl YEJIIOBEYECKOW JEATENbHOCTH, HPEAMETHI, KOTOPBIE C
MO3ULIMKA POCCUICKOTO 3aKOHOAATENIbCTBA HE MPEACTABISIOT LIEHHOCTH, HalpUMED,
OMaBIIMEe C JepeBbeB JUCThs. Croco0 coBepiieHusi rpadexa (TalHBIA WM
OTKPBITHII) HE SBCTBYET M3 3aKOHOHAaTeNbHOW aeduuurmu. OOpamieHO BHUMaHHE
JIMIIB HA TO, YTO Tpabex — MmpecTyiuieHne HeHacuibcTBeHHOE (cT.314). YroioBHBI
Kozekc ['omnanauu 3akpervisieT MUPOKUNA CHEKTP KBaTU(UUIUPYIONIUX MPU3HAKOB
rpadexa (m.2 — 5c¢r.311, ¢1.315). [IpenycMoTpeHa OTBETCTBEHHOCTh 3a Kpaxy H
rpabex MMYIIECTBa y POACTBEHHHKOB M cynpyroB (ct.316). Cankuuu 3a rpabex
HOCSAT aJIbTEPHATUBHBIN XapakTep, OAHAKO B KPYr aJbTEpHATUBHBIX HaKa3aHHi
BXO/ISIT TOJIBKO TIOPEMHOE 3aKII0YEHHE U ITpad.

B cootBercTBUM ¢ YronoBHBIM KoAekcoM JlaHuu rpaGex BXOIUT B CHUCTEMY
CTSDKaTenbCKUX mpectyiuieHnid (rmaBa 28). [lonstwe rpabeka JgaHO H  Yepes
BBIMOTaTeNIbCTBO, M 4Yepe3 Kpaxy, KOTOpbIE SBISAIOTCA CAMOCTOSITEIbHBIMU
npectyruieHusMu (4. 1 8288).Takum oOpazom, rpadex — ITO KBATU(HUIIPOBAHHEIC
BBIMOTATENbCTBO U Kpaka. Ponb KBAIMPUIMPYIOMIKUX MPU3HAKOB UIPAET HACUIIUE.
Bomnpocy wuHIuBHayanu3alydyd YrojJOBHOTO HaKa3aHUS 3aKOHOJATEIb HE YJemsieT
0CcO00r0 BHUMAaHHSI, O YEM CBUJIETENICTBYIOT O€3aJIbT€pPHATUBHbBIEC CAHKIIUH.

B yromoBHoM 3akoHonmarenscTBe Mcmanum rpabex Kak  aOCOJIOTHO
CaMOCTOSITEJIbHOE MPECTYIUIEHUE OTCYTCTBYET, oJHako B riaBse || «O kpaxe» uaer
pedb 00 orpablieHuH KakK O TOXAECTBEHHOM Kpake (popMme XUILIeHHUS.

VYronoBHoe 3akoHoaarenbcTBO IlIBenuu 3akpemiiser mnoHsTHe Tpadexa u
nudepeHIpyeT OTBETCTBEHHOCTh 3a HEro B 3aBUCUMOCTH OT CTEHECHH
oOILIeCTBEHHON oOmacHOCTH. Bwmecte ¢ TeMm, ¢ OAHOH CTOpPOHBI, TIpadex
paccMaTpHUBAETCsl KaK Pa3HOBUIHOCTb KpaXkH, C JPYrod — KaK CaMOCTOSTEIbHOE
npectyruienne (rinaBa 8 «O kpaxe, pa3doe U IPYTruX MPECTYIUICHUSIX, CBA3aHHBIX C
noxumeHrnem wumyniectBa» YK IllBennu). CreneHp Hacwiuss W Psjg  APYTUX
00CTOSITENECTB CIY>KaT OCHOBaHHEM MpPHU3HAHUS rpaldexka TSKKUM MPECTYIIICHHEM.
Hakazanue 3a rpabex Oe3albTepHATUBHOE — TIOpEMHOE 3akitoueHue. Cpoku
TIOPEMHOT'0 3aKJIIOYEHUS 3aBUCST OT CTEMEHU TSKECTU NPECTYILIICHUS.

B yronosnom 3akonomatenbcTBe ®PI' cocTaB mpectyrieHus «rpabex» He
HaIIeJ OTPAKEHHUS.

JUiss  aMepuKaHCKOro  yroJioOBHOIO  MpaBa  Hapsagy ¢ 1oapoOHOH
nuddepeHnnanreil OTBETCTBEHHOCTH B YTOJIOBHOM 3aKOHE XapaKTEPHbI IOCTATOYHO

28



IIMPOKHE MOJIHOMOYHUS CyAbU B MHIUBUAyanu3anuu HakazaHus (T.A. JlecHueBcku-
KocrapeBa). Orpabnenue mo yrojsoBHomy mpaBy CIIA — 3T0 HaCHIBLCTBEHHOE
XMIIEHUE, WM CBOero pojaa keanuduuupoBanHas kpaxa (83701 YK mrrara
Iencunspanns, §160.00 YK mrara Heio-Mopk). ITo VK mrata Hero-Hopk
OTBETCTBEHHOCTh 3a rpabex auddepeHnupyercss ¢ NOMOIIBI0 KBATUDUIMPYIOUTUX
NPU3HAKOB. MPUYMHEHUE TEJNECHOTO Bpela TMOTEpHEBIIEMY;  COBEpIICHHUE
MPECTYIJICHUSI TPYNION JIMI], BOOPY>KEHHOCTh CMEPTOHOCHBIM OpPYKHEM, a PaBHO
OPUMEHEHHE  TaKOro  OpYXHs.  YTOJOBHO-TIPABOBBIE  CAHKIMH  HOCAT
Oe3abTEepPHATUBHBIA XapaKTep — TIOPEMHOE 3aKJII0UeHHe Ha cpok mo 7/, 15u 25
JIeT.

B cootBercTBUM ¢ OOJTapCKUM YTOJOBHBIM 3aKOHOJATEILCTBOM TIpabexoM
NPU3HAETCS HACWIBCTBEHHOE m3biATHe mMmymiecTBa (4.1 ¢r.198 VK PB). ITomumo
3TOro, rpadex MMEeeT MEeCTO M TOr/Aa, KOorha A M3bATHS BEUIM JIHMIO ObLIO
OpHUBEICHO B Oecco3HaTelbHOE WM OecromorinHoe coctosaue (4.4 c¢1.198).
Cornacno pazaeny |l «I'pabGex» yromoBHas OTBETCTBEHHOCTh AU(GEpeHIIUPYETCS B
3aBUCUMOCTH OT KBaJU(DUIMPYIOUIUX MPU3HAKOB M CTENEHU 3aBEPIIEHHOCTH
MPECTYIHOM AesiTeNbHOCTU. B camocToATenbHOM HOpME pEerjiaMeHTUPYETCs] BOIPOC O
nepepacTaHuu Kpaku B rpadex (4. 3 cr. 198).9T1oT onbIT 1Eaecoo0pa3Ho MepeHsTh
POCCHIICKOMY 3aKOHOJATEN0 M mnpeaycMoTrpeTh B YK P® cnenmanbHyro HOpMY,
KOTOpast Obl peliana BOIpoC O NepepacTaHuu OAHOU (POPMBI XUIIIEHUS B APYTYIO.

BaxxHo oTMeTuTh Takke TO, YTO rpabex He OMpeAeNsercs Kak OTKPBITOE
U3BATUE UMYIIECTBA, KpaXka, COOTBETCTBEHHO, — Kak TaitHoe. CienoBaTeNbHO, U TO U
Jpyroe MpecTyIuIeHHe MOXKET ObITh COBEPIICHO KaK TallHO, TaK U OTKpbITO. Hacunue
— IJIaBHBIA  OTJIMYMTENbHBIA TPU3HAK Kpaxu OT rpabexa. Keamubunupyromnime
IpU3HAKU rpadeka 3aKperuieHbl B CaMOCTOATENbHOM cTaThe 199 yronoBHOIO 3aK0HA.
KBanuduuupoBannsie Buabl rpadexa, npeaycmorpentsie B 4.2 ct.199 VK PB, B Tom
yucie U rpadex B 0co00 KPYMHBIX pazMepax, €CiH JIMLO ObLJI0O BOOPYXKEHO, BIEKYT
HaKa3aHUWE B BUJE JUIIEHUS CBOOOJBI HA CPOK OT MATHAALATU 10 JBAAUATH JIET,
MOKU3HEHHOTO 3aKJII0YEHUS UM MOKU3HEHHOT0 3aKitoueHus 0e3 3amensl. Hapsiny ¢
ATUM CYJ MOXET TaKKe MOCTAaHOBUTh U KOH(PHUCKALIMIO BCEr0 WM YaCTU UMYILIECTBA
BUHOBHOTO.

VYronoBHoMmy 3akoHojaarenbcTBY [lonbiim moHsTHE rpadexka HE H3BECTHO.
Opnako B riaBe XXXV «llpecTyrieHuss MpOTHB MMYILIECTBa» €CTh HOPMBI, B
KOTOPBIX OTPaKEHbl TMPHU3HAKH TPECTYIUICHUM, CpPaBHUMbBIE C HACHIBLCTBEHHBIM
rpabexxoM. B uwactHocTH, coriacHo cT.280, KTO COBEpIIAET XHUIICHHUE, MPUMEHSS
HACWJIME MO OTHOUICHHIO K JIMIy WJIM yrpoXkash HEMEUIEHHBIM €ro MpUMEHEHHEM
a1n00 MOBOJS YeJIOBEKa 10 OECCO3HATENbHOTO MM OECIOMOIIHOTO COCTOSHUS,
MOJIJICKUT HAKAa3aHUIO JTUIIEHHEM CBOOOBI Ha CPOK oT 2 10 12 net.

Jlis  BOCTOUHOM CHCTEMbl TIpaBa XapakTEpHbl TOHMMAaHUE TIpaBa Kak
O0XECTBEHHOTO OTKPOBEHHUSI U, COOTBETCTBEHHO, aOCTPaKTHOCTh MPaBOBBIX
npeanucanuii. [losTomMy cyabe mpeaocTaBiieHbl OOJbIIME MOJHOMOYMS B
OmpeNelIeHU PaMOK HaKa3yeMOCTH, 3aKOH k€ TUu(PepeHIrpyeT OTBETCTBEHHOCTb
munumanbHo (T.A. JlecuueBcku-KocTapesa).

Haubonee spko 0COOEHHOCTH 3aKOHOAATENLHOIO pErVIAMEHTHPOBAHUS B
BOCTOYHOM TIPAaBOBOM CHCTEME YIOJIOBHOM OTBETCTBEHHOCTH 34 OTKPBITOE
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3aBJIAJICHUE YY>KUM HMMYIIECTBOM IIPEJICTABICHBI B YTrOJOBHOM 3aKOHOJATEIILCTBE
SAnonuu. YTosIoBHBINA KOJIEKC SMOHUHM HE MCIOJIB3YET TEPMHUH «rpadex». OTKPBITOES
3aBJIQJICHHEC MMYIIECTBOM <«PACTBOPSACTCA» B Kpaxke W pazdoe. OIHAKO TOHSITHE
KPaXH B 3aKOHE TOXE HE pacKpbIBaeTcs. «I0T, KTO yKpaJl UMYILECTBO JAPYIroro JuIia,
— 3akpemieHo B cT.235 YK SnoHuu, — mnpu3HAeTCs COBEPIIMBIIUM Kpaxy».
CoBepiuBIIMM pa300i MpU3HAETCS TOT, KTO MyTeM MPUMEHEHUST HACUJIUS U YTIPO3
otoOpain y apyroro jumna ero umymectBo (cr.236). «Ckynas» 3aKOHOJATCIIbHAS
dopMysia Bce-TaKHM ITO3BOJISET 3aKJIOUUTh. 1)OTIIMUUTENBHBIN TpH3HAK pa30os —
Hacuine (pu3mueckoe wim TcUXHuYeckoe);, 2)pa30o0il ¢ MO3UIUU KOHCTPYKIUU —
MaTepUaIbHBIA COCTAB MPECTYIUICHUS; 3)OKOHYCHHBIM Pa300i MPU3HACTCS B MOMCHT
U3bSITUS UMYIIECTBA.

[IpoBeneHHBI aHamW3 yYroOJIOBHOTO 3aKOHOAATENbCTBA CTPAaH JAJbHETO
3apy0eKbsi CBUAECTEILCTBYET O TOM, UTO TOHSATHE Tpabexka B YTOJOBHBIX KOJEKCaX
paga crpan mnpucyrctByer ([omnmanaumm, Jlanuu, Wcmanmwm, IIBenuu, Bomrapuw,
CIIA, Snonuu u ap.), OOHAKO HE Bceraa HOCUT ¢GopMy 000OCOOJIEHHOTO COCTaBa
NPECTYIUICHUS, <Pa3MbIBasICh» B paMKax HMHBIX (GopM xuineHus (Kpaxxu u paz0osi)
win BeimoratenberBa (YK Jlanuu, Mcnanuu, SImoxuu u ap.).

B 3akiwyeHMH TIOABOJATCS HWTOTH MPOBEAECHHOTO JIHUCCEPTALMOHHOTO
UCCIIeIOBaHUsI, B MPUJIOKEHMH TTPEACTaBIEHbI MPOEKTHI cT. 161u cr.161* VK P® u
pe3yJIbTaThl IKCIIEPTHBIX OMPOCOB.
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